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Case Ho. 10,848. 

The PAULINE. 

[1 Biss. 390.] 1 

District Court, D. Wisconsin. April, 1863. 

EsECCTonr CoxritACT for Transpoktatiox. 

1. Executory contract for transportation, or 
for the service of a Tessel is not a subject of ad- 
miralty cognizance. 

[Cited in The William Fletcher, Case No. 17,- 
G92.] 

2. It is not a maritime contract nor is any lien 
created upon the vessel thereby. 

[Cited in The William Fletcher, Case No. 17,- 
692; The James MeMahon, Id. 7,197; The 
Monte A.. 12 Fed. 332.] 

3. On breach of such a contract the cause of 
action is purely of common law jurisdiction. 

4. The court will dismiss a libel on excep- 
tions, 

[Cited in The William Fletcher, Case No. 17,- 
692^ Scott V. The Ira Chaffee, 2 Fed. 406; 
The Monte A., 12 Fed. 332.] 

In admiralty. Libel by Daniel Newhall 
for breach of verbal charter. The facts ap- 
pear in the opinion. 

W. H. Peckbam, for libellant. 

The cause of action is of admiralty juris- 
■dietion, in personam and in rem, 

(1) In Personam. The jurisdiction of the 
admiralty in personam in a case of contract 
depends solely on the question whether the 
■contract be maritime or not, and is entirely 
independent of the existence or non-existence 
of a maritime privilege or lien. If such priv- 
ilege or lien exist, the .admiralty then has 
further jurisdiction in rem. "Admiralty," 
■says Judge Story, "has a rightful jurisdic- 
tion over all maritime contracts in personam; 
l)ut in cases of that sort, it cannot proceed 

1 [Reported by Josiah H. Bissell, Esq., and 
Siere reprinted by permission.] 
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in rem unless there be a maritime lien, or a 
positive pledge as security." The Draco 
[Case No. 4,057]. "To determine jurisdiction 
in this country, the inquiry is whether it was 
a maritime contitict and the service to be 
performed on tide waters; if so, the admi- 
ralty has jurisdiction." New Jersey Steam 
Nav, Co. V. Merchants' Bank, 6 How. [47 U. 
S.] 344. The subject matter of the contract 
or service gives jurisdiction. Waring v. 
Clark, 5 How. [46 U. S.] 441. If the subject 
matter of the contract relates to navigation 
of the seas, though it be made on land, the 
admiralty has jurisdiction. Zane v. The 
President [Case No. 18,201]. As to contracts 
the jurisdiction depends on the subject mat 
ter, whether maritime or not. De Lovio v 
Boit [Id. 3,776]. "The admiralty jurisdiction 
in cases of contract depends primarily upon 
the nature of the conti*act, and is limited to 
conti-aets, claims, and services purely mari- 
time, and touching rights and duties apper- 
taining to navigation and commerce." Peo- 
ple's Ferry Co. of Boston v. Beers, 20 How. 
[61 TJ. S.] 401. In cases of charter-party and 
bill of lading, the charter-party is not a con- 
tract preliminary to a maritime contract, but 
it is the contract, and the bill of lading mere 
evidence of the shipping. Abb. Shipp. 277. 
See, also. The Tribune [Case No. 14.171], A 
contract of charter-party or affreightment is 
a maritime contract of which admiralty has 
jurisdiction, Morewood v, Enequist, 23 How, 
[64 U. S.] 491; New Jersey Steam Nav. Co. 
T. Merchants' Bank, 6 How. [47 U. S,] 334 
The respondents' advocate claims that there 
can be no personal liability where the ship 
itself is not liable, and quotes from the quo- 
tation of the United States supreme court, 
in The Freeman v. Buckingham, 18 How. 
[59 U. S.] 189. Now the doctrine of the quot- 
ed quotation in the case where it was used 
was true and is true, i. e., a case of marine 
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toi't committed by tlie master where tlie 
court hold the liability of the o^vners and the 
vessel to be co-exteusive. And the supreme 
court, after making the quotation, call atten- 
tion to the subject matter of which it was 
spoken, and then immediately show that it 
is not univei-sally true, and proceed to illus- 
trate by cases where the vessel would be 
liable, and not the owners, and vice versa. 
The falsity of the proposition as a general 
rule might also be illustrated by the familiar 
instance of the right of a master to proceed 
in personam while he cannot proceed in rem. 
Fland. Sliipp. §§ 322, 324; The George [Case 
Xo. 5,329]; Willard v. Dorr [Id. 17,680]; 
Hammond v. Essex Fire & Marine Ins. Co. 
[Id. 6,001]. Also the right of material-men 
and furaishers of supplies in the home port 
to proceed in personam, but none to pro- 
<-eed in rem, unless by virtue of state laws, 
and not even in that way since the amend- 
ment to the 12th rule in admiralty. See ilc- 
Guire v. Card, 21 How. [02 U. S.] 248; Ben. 
Adm. pp. 145, 153, § 260, and cases cited. 
'•Xo doubt," says the United States, supreme 
court, in the case of The General Smith, 4 
Wheat. [17 V. S.] 438, "is entertained by this 
court that the admiralty rightfully possesses 
a general jurisdiction in cases of material- 
men; and if this had been a suit in personam 
there would not have been any hesitation in 
sustaining the jurisdiction of the district 
court." The jurisdiction in rem was sus- 
tained in that case by virtue of the state law. 
The same doctrine is held in the case af The 
Draco, before cited. The cases cited by re- 
spondent's advocate, in 18, 19, and 24 How- 
ard, have no bearing on this point, for they 
were all mere discussions as to the existence 
of maritime liens; and in this point we are 
not discxissing the question of liens. 

(2) In Rem. This court has jurisdiction in 
this cause in rem— First, on the ground of a 
ma:-itime lien; second, on the ground that 
the contract, being maritime, and the state 
law giving a lien the admii-alty will enforce 
it First, there is in this ease a maritime 
lien. "In order to give jurisdiction to the 
admiralty in rem, where the contract is 
maritime in its subject and nature, it is not 
essential that the ship should have entered 
on the performance, and that the breach 
should have occuiTed in the coui"se of the 
voyage. Hence, if she refuses to receive the 
cargo on board when it is at her side ready 
to be delivered, or the passenger with his 
baggage when he is ready to embark, the 
ship is bound and the party aggrieved may 
proceed in the admii-alty in rem. The obli- 
gation results directly from the contract, and 
not from the performance which is simply 
in fulfillment and discharge of it." Fland. 
Shipp. p. 477, § 506. See Ben. Adm. Ill, 112; 
New Jersey Steam Nav. Co. v. Merchants' 
Bank, 6 How. [47 U. S.] 392; Cutler v. Eae, 
7 How. [48 (J. S.] 732; The Volunteer [Case 
No. 16,991]; Hannah v. The Carrmgton [Id. 
6,020]. This was directly held in the case 



of The Pacific [Id. 10,643]. Substantially the 
same state of facts existed in the case of 
The Tribune [Id, 14,171]. There is a lieu by 
virtue of the state law which the admiralty 
will enforce. We think we have clearly 
shown this to be a maritime contract. That 
being so, and the court having jurisdiction 
of the contract, it will enforce a state lieu. 
The Genei-al Smith, 4 Wheat. [17 U. S.] 438; 
Peyroux v. Howard, 7 Pet [32 TJ. S.] 324: 
The Orleans v. Phoebus, 11 Pet [36 U. S.] 
175, 183; Roach v. Chapman, 22 How. [63 
U..S.] 129, The Statutes of Wisconsin (Tay- 
lor's Ed.) p. 1745, provide: "Every boat or 
vessel employed in navigating the waters of 
this state shall be liable for all demands or 
damages acci-uing from the non-performance 
or mal-performanee of any contract of af- 
freightment, or any contract touching the 
transportation of persons or property, en- 
tered into by the master, owner, agent or 
consignee of the boat or vessel on whlcli 
such contract is to be performed." This sec- 
tion was re-enacted literally in 1859. See 
Laws 1859, p. 152. The 12th rule in admi- 
ralty, as amended, changes the law in thi:> 
respect so far as concerns suits by "material- 
men for supplies or repairs," but no further; 
and this case, not being one of supplies or 
repairs, is unaffected by the 12th i-ule. 

(3) The respondents in personam and the 
vessel in rem are properly joined. Both are 
liable, and the general rule is that they may 
then be joined. Ben. Adm. 213, 214. So 
held in the case of The Zenobia [Case Xo. 
18,208]. 

Wm. P. Lynde, for respondents, filed the 
following brief: 

(1) In England the courts have decided 
that the court of admiralty has no jurisdic- 
tion over contracts of affreightment, whether 
by charter party, or bill of lading, but that 
they are solely within the jurisdiction of the 
courts of common law. 1 Conk. Adm. Prac. 
123 et seq. 

(2) The supreme court of the United States 
has decided that the court of admiralty in 
this countiT has jurisdiction over conti*acts 
of affreightment when the goods are receiv- 
ed on board of the vessel or delivered to the 
mastex*, and not otherwise; that "if the mas- 
ter or owner refuses to perform his contract, 
or for any other reason the ship does not re- 
ceive cargo and depart on her voyage ac- 
cording to contract, the chai-ter has no priv- 
ilege or maritime lien on the ship for such 
breach of the contract by the owners, but 
must resort to his personal action for dam- 
ages, as in other eases." Vandewater v. 
Mills, 19 How. [00 V. S.] 90; The Freeman 
V. Buckingham, 18 How. [59 U. S.] ISS; Bulk- 
ley V. Naumkeag Steam Cotton Co., 24 How. 
[65 U. S.l 386. 

(3) The owner of the vessel is never liable 
in a suit in admiralty on a contract of af- 
freightment, where the vessel is not liable. 
In The Freeman v. Buckingham, 18 How, 
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[59 U. S.] 189, the court says, "And it has 
been laid down by the high court of ftd- 
miralty in England (The Druid, 1 "W. Rob. 
3i)U) 'that in all causes of action which may 
arise during the ownership of the persons 
whose ship is proceeded against, I appre- 
hend that no suit could ever be maintained 
against a ship, where the owners were not 
themselves personally liable, or where their 
personal liability had not been given up, as 
in bottomry bonds, by talcing a lien on the 
vessel. The liability of the ship, and the 
responsibility of the owners in such cases 
are convertible terms; the ship is not lia- 
ble if the owners are not responsible; and, 
vice versa, no responsibility can attach on 
the owners if the ship is exempt and not lia- 
ble to be proceeded against' See, also. The 
Bold Buecleugh, 2 Eng. Law & Eq. 537." 
The libel cannot be sustained in rem and in 
personam. Dean v. Bates [Case No. 3,704] ; 
The Orleans, 11 Pet. [36 U. S.] 175; Citizens 
Bank V. Nantucket Steamboat Co. [Case No. 
2,730]; Bondies v. Sherwood, 22 How. [G3 
U. S.] 214; Ward v. Ogdensburgh [Case No, 
17,158]. No jurisdiction. The vessel is not 
stated to be engaged in commerce between 
states. This is not a maritime contract for 
a court of admiralty. The contract was a 
verbal contract on land. It was a mere 
preliminary executory contract, not executed. 
Vandewater v. Mills, 19 How. [60 TJ. S.] 82- 
00; The Freeman, 18 How. [59 U. S.] 188; 
Bulkley v. Naumkeag Steam Cotton Co., 24 
How. [Go U. S.j 392; The Zenobia [supra]. 
If the joining of defendants and vessel is not 
correct, the libellant will have to proceed in 
personam. Definition of a maritime con- 
tract People's Ferry Co. of Boston v. Beers, 
20 How. [61 U. S.] 400; Koach v. Chapman, 
22 How. [63 U. S.] 129. 

MILLER, District Judge. This libel is 
brought against the vessel, her master, and 
owners. The libel propounds, that the said 
owners of the schooner, by their agent char- 
tered said schooner to libellant, verbally, for 
a voyage from tlie port of Milwaukee to the 
port of Buffalo, to be provided by, and to 
carry for, said libellant a cargo of eight 
thousand bushels of wheat, under deck, from 
Milwaukee to Buffalo, at the freight of eight 
and one half cents per bushel, to be paid on 
the discharge of said cax-go at Buffalo; said 
voyage to be made and said wheat taken im- 
mediately on the return of the vessel to Mil- 
waukee, she being at the time on her way 
from Buffalo to aiilwaukee; that the vessel 
reached Milwaukee, and a better offer hav- 
ing been made for said vessel by other par- 
ties, the defendants chartered her to other 
persons, and refused to comply and fulfill 
the charter to libellant. The libellant sus- 
tained damage to the amount of four hun- 
dred dollars. 

The defendants filed exceptions to the libel, 
as follows: (1) That the libel does not al- 
lege sufficient to give jurisdiction to the 



court, over the contract or over the vessel. 
(2) 'J?hat the cause of action, as laid in the 
libel, is purely of common law jurisdiction, 
and not of admiralty. (3) That a proceed- 
ing in rem and in personam is improx^erly 
joined. 

There is no objection to the contiuct, as be- 
ing by parol. It is sufficient for the coasting 
ti'ade, although a loose way of doing busi- 
ness. Conk. Adm. 131, and cases cited. In 
England, the admiralty has not allowed ju- 
risdiction of contracts of affreightment The 
common law coui-ts claimed the jurisdiction. 
In this country, the constitution of the Unit- 
ed States and the acts of congress are con- 
strued as conferring upon the district courts 
admiralty jurisdiction of contracts of af- 
freightment 2 A maritime contract depends 
on its subject matter, and the courts have 
jurisdiction of contracts, which relate to the 
service or employment of a vessel. And 
contracts of affreightment entered into by 
the master or agent of the vessel in good 
faith, and within the scope of his apparent 
authority, bind the vessel to the merchan- 
dise. Under the maritime law of the United 
Slates, the vessel is bound to the cargo, and 
the cargo to the vessel, for the performance 
of a contract of affreightment; but the law 
creates no lien on a vessel as a security for 
the performance, of a contract to transport 
a cargo, until the cargo is shipped under it. 
The Freeman v. Buckingham, IS How. [59 
U. S.] 182, 188. In Vandewater v. Mills, 19 
How. [GO U. S.] 82, the court lay down and 
establish the following rules in admiralty, 
to wit: "Maritime liens are strict! juris, and 
will not be extended by construction, an- 
alogy, or inference. Contracts for the fu- 
ture employment of a vessel do not, by the 
maritime law, hypothecate the vessel. The 
obligation between the ship and cargo is 
mutual and reciprocal, and does not take 
place till the cargo is delivered on board." 
The opinion of the court expressly repudi- 
ates the doctrine, that mere agreements for 
the service or employment of a vessel may 
be enforced against the vessel by admiralty 
proceedings in rem. The same principle is 
reiterated in Bulkley v, Naumkeag Steam 
Cotton Co., 24 How. [65 U. S.] 380. The 
master had receipted for the cotton to be 
carried on his vessel, and placed it on a 
steam lighter, of which he had control, to be 
transferred from the warehouse to his ves- 
sel, and it was- lost by fire. The court held 
that a delivery of the cotton to the lighter- 
man was a delivery to the master, and 
bound the vessel, the voyage being consider- 
ed to have commenced. On page 392, the 
court remarks: "It is insisted that the ves- 
sel is exempt from responsibility, upon the 
ground that the one hundred bales were 
never laden on board of her, and we are re: 
ferred to several cases in this court, and in 
England, in support of the position. The 
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Freeman, 18 How. [59 IT. S.] 189; Vander- 
AvAter V. Mills, 19 How. [60 U. S.] 90; Grant 
V. Norway, 2 Eng. Law & Eq. 337; Hub- 
bersty v. Ward, 18 Eng. Law & Eq. 551; 
Coleman v. Riches, 29 Eng. Law «& Eq. 323. 
But it will be seen, on reference to these 
cases, the doctrine was applied or asserted 
upon a state of facts wholly different from 
those in the present case. In the cases 
where the point was ruled, the goods were not 
only not laden on board the vessel, but they 
never had been delivered to the master. 
There was no contract of affreightment bind- 
ing between the parties, as there had been 
no fulfillment on the part of the shipper, 
namely, the delivery of the cargo. It was 
conceded no suit could have been maintain- 
ed upon the original contract, either against 
the owner or the vessel." In the case of The 
R. C. Winslow [Case No. 11,736] decided in 
this court, the master had contracted to re- 
ceive on board his vessel for transportation 
a quantity of wheat from a warehouse, 
where wheat is weighed in one hundred 
bushel drafts, tallied by the first mate, and 
discharged through an iron pipe, extending 
from the warehouse to the vessel; the sec- 
ond mate being on deck to watch the flow 
of wheat from the pipe into the hold of the 
vessel, to shift the pipe, to control the dis- 
charge of wheat into the pipe, and to trim 
the vessel; and through the negligence of 
this mate seven drafts of the wheat were 
lost in the river by the parting of the pipe. It 
was held that the wheat was delivered to 
the vessel when it passed from the ware- 
house into the pipe, and that the vessel was 
liable for the wheat lost. I remarked, "This 
case is different from a contract merely es- 
eeutory, where there has been no delivery of 
the goods to the master, nor change of pos- 
session, nor effort to deliver. "When there is 
no delivery of the goods, the contract of the 
master for their transportation creates no 
lien." In Hannah v. The Carrington [Id. 6,- 
029], the ship was withdrawn from the trade, 
and refused further to comply with a con- 
tract of affreightment, and the vessel was not 
liable. The cases here referred to are want- 
ing in the essential particular of delivery to 
the vessel. 

In the great case of New Jersey Steam 
^av. Co. V. Merchants* Bank, 6 How. [47 U. 
S.J on page 392, it is remarked by the court: 
"Some question was made on the argument 
founded on the circumstance, that this was 
a suit in personam. The answer is, if the 
cause is a maritime cause subject to ad- 
miralty cognizance, jurisdiction is complete 
over the person as well as over the ship; it 
must, in its nature, be complete, for it can- 
not be confined to one of the remedies on 
the contract when the contract itself is with- 
in its cognizance." In More wood v. Kne- 
quist, 23 How. [64 U. S.] 491, the admiralty 
jurisdiction of the courts of the United 
States extends to contracts of charter partj^ 
&c., aEEreightment; and are cognizable in 



courts of admiralty by process either in rem 
or in personam. But no responsibility can 
attach to the owners if the ship is exempt 
and not liable to be proceeded against. Free- 
man v. Buckingham, IS How. [59 U. S.] 182- 
189. 

It is not necessary to pursue this inquiry 
any further, notwithstanding the volumin- 
ous and ingenious argument of libellant's 
advocate. The agreement propounded in 
the libel is cognizable in the common law 
courts, and is not the subject of admiralty 
cognizance. It was a mere executory con- 
tract for the service of the vessel; or rather 
an agreement preliminary to a maritime con- 
tract. Such contracts must be equally bind- 
ing on both parties. And it could not be 
pretended that this court in admiralty woum 
have jurisdiction of a libel against Newhall, 
at the suit of these owners, if he had been 
the delinquent party. 

The state law authorizing proceedings 
against boats and vessels does not create 
such a lien as is cognizable in the admiralty, 
and consequently there is not to be a pro- 
ceeding in personam. By rule 12, proceed- 
ings in personam, but not in rem, shall ap- 
ply to cases of domestic ships for supplies, 
repairs, or other necessaries. This case does 
not come within the rale. 

In the case of Vandewater v. Mills, 19 
How. [60 U. S.] 82, the court dismissed the 
libel on exceptions. Following that prece- 
dent, this libel, for the reasons here given, 
will be dismissed on the exceptions herein 
filed. 

NOTE. Nor is a contract to furnish mate- 
rials for the construction of a vessel even on 
the shores of tide waters, within the admiralty 
jurisdiction. Young v. The Oroheus [Case No. 
18.169]. See The Dick Keyes [Id. 3.898], where 
it is held that a contract for the use of a barge 
at a stipulated rate is cognizable in admiralty. 
Admiralty has no jurisdiction over a prelim- 
inary agreement. Andrews v. Essex Fire & 
Marine Ins. Co. [Id. 374]. 



PAUL SHEARMAN, Tlie UNITED 
STATES v.). See Case No. 16,012. 



Case No. 10,849. 

In re PAULSON. 
[Betts, Scr. Bk. 75.] 
District Court, S. D. New York. 



1842. 



BAXKKUPTCY— PinVILEGED ClAIM— MONET 
LOAKED. 

This was an application on the part of a 
creditor asking to have a portion of his claim 
against the estate of the banki-upt [Leonard 
Paulson], and which amounted to §57.54, put 
among the privileged claims. He alleged that 
he had advanced the money to pay the wages 
of some operatives, who had been employed 
by the bankrupt, and he alleged that it was 
a similar case contemplated by the act in 
providing that wages should be deemed priv- 
ileged claims, and paid in full. 
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THE COUBT say that they cannot allow 
such a construction of the act The clause 
applies solely to claims for personal services, 
such as domestic servants, and could not he 
construed into a case of money lent. 



PATJTUCKET HAIRCLOTH GO. (STAS'- 
FOBD v.). See Case No. 13,275. 



Case Wo. 10,850. 

The PAVONIA. 

[5 Ben. 279.] i 

District Court, E. D. New York. July, 1S71. 

Collision im Hudson Riveb — Steamboat and 
Sloop — Lookout— Light. 

A sloop and a feriy-boat came in collision at 
night in the Hudson river. The ferry-boat had 
no lookout forward of her pilot-house, and the 
red light of the sloop, which was the one which 
should have been visible to tlie ferry-boat, was 
out. Held, that both vessels were in fault, and 
the damages must be apportioned. 

This was a libel by the Newark Lime and 
Cement Manufacturing Co., owners of the 
sloop Ai-senal, to recover for the loss of the 
sloop, which was sunk In consequence of a 
collision with the ferry-boat Pavonia, which 
was on a trip from New York to Hoboken, 
on the night of December 2d, 1869. The 
ferry-boat had a pilot in her forward pilot- 
house, and with him another man, whose 
duty was to be lookout, but who was assist- 
ing the pilot to steer. The sloop, which was 
coming down the river, showed no light. 

0. Donohue, for libellant. 
B. D. Benedict and D, Field, for respond- 
ents. 

BENEDICT, Disti-ict Judge. I am of the 
opinion that the damages arising out of the 
collision in the pleadings mentioned must be 
apportioned. 

There was clear fault on hoth vessels. The 
fault of the ferry-boat was in running in a 
dark night without a lookout. The man, 
whose duty it was to be at the forward part 
of the boat, and engaged exclusively in look- 
ing out, had been called up into the pilot- 
house, and was engaged in assisting the 
pilot to steer. The absence of this man from 
his post was a fault which must render the 
fen-y-boat liable. 

I notice in this connection a bit of evidence 
worthy of mention, as showing the correctness 
of the rule, which declares that in ordinary 
cases the pilot-house is not the proper place 
for a lookout. In this case it is proved that 
when the pilot first surmised the proximity 
of the sloop, he told the man, whom he had 
called into the pilot-house, to go out of, and 
foi-ward of the pilot-house, to see what it 
was, and the man went. The action shows 



» [Beported by Bobert D. Benedict, Esq., and 
here reprinted by permission.] 



the opinion of this pilot that the pilot-house 
is not the best place to see, at the earliest 
moment, a vessel appi-oaching in the dark. 

But the sloop was also in fault, for her 
red light was out There is miach conti-a- 
dietory evidence on this question of fact, but 
the weight of evidence appears to me to show 
the absence of the red light. Such an omis- 
sion is suflBcient to render the sloop liable. 

Both vessels being in fault, the decree must 
be that the damages be apportioned. 

The question of costs is resei-ved until the 
coming in of the commissioner's report. 



Case Wo. 10,851. 

The PAWASHICK. 

[2 Lowell, 142; 7 Am. Law Bev. 361.] i 

District Court, D. Massachusetts. Sept., 1872. 

EVIDEXCE— POKEIQN LaWS — SEAMEN'S WaGES — 

Suits betwee.^t Pobeigners. 

1. In this court the law of England may be 
proved by printed boobs of statutes, reports, and 
test-writers, as well as by the sworn testimony 
of experts. Some cases on this point exam- 
ined. 

[Quoted in Dundee Mortgage & Trust Invest- ' 
ment Co. v. Cooper, 26 Fed. 668.] 

2. Attention is called to St 24 Vict. c. 11» 
which authorizes and suggests that treaties 
should be made for facilitating the proof of the 
foreign law reciprocally, in the countries of the 
contracting jKirties. 

3. A British shipmaster may proceed in this 
court for his wages against the British ship in 
which he served; The Havana [Case No. 6,226]^ 
followed. 

[Cited in Whitney v. The Mary Gratwick, 
Case No. 17,591.] 

4i The court will take jurisdiction of such a 
suit between foreigners, if the voyage is ended, 
and there is no contract binding the parties to 
aE;.other Durisdiction, and no reason given why 
Dustiee cannot be done here. 

[Cited in The Belgenland, 114 U. S. 364, 5 
Sup. Ct. 864.] 

Libel in rem, by Chai-les Finch, late master 
of the British bark Pawashick, of Summer- 
side, Prince Edward's Island, for wages. The 
libellant and the claimant both lived at Sum- 
merside. The contract between the parties 
was as follows: "Captain Charles Finch 
agrees to take charge of bark Pawashick, for 
the sum of nine pounds sterling per month, 
from tills date, and Bobert T. Holman, the 
owner, agrees to pay that sum. Summerside,. 
P. E. L, Sept. 6, 1870." 

The vessel made several voyages under the 
libellant's command, and arrived at Liver- 
pool in December, 1871, needing repairs, 
which detained her there for more than three 
months. The correspondence between the 
parties during this time, and the other proofs,, 
tended to show that the owner wished to- 
have a master who had received the certifi- 
cate required for the commanders of mer- 



1 [Beported hy Hon. John Lowell, LL. D.,^ 
District Judge, and here reprinted by permis- 
sion. 7 Am. Law Bev, 361, contains only a 
partial report.] 
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chant vessels in certain trades l)y the law of 
the flafi; that the Ubellant had no certificate, 
and did not choose to apply for one; that 
no fault -was found -with his skill or conduct; 
that he was displaced by the agent of the 
ship on the 12th of February. 1872, and his 
wages were paid in full to that time; that 
the vessel was ready to sail from Livei-pool 
early in April, and Finch then proceeded in 
the admiralty for an alleged balance of £48. 
10s, It was thereupon agreed in writing that 
he should receive £20, and a free passage 
home in the bark, and discontinue the suit, 
and settle with the owner at Summerside. The 
money was paid, but the libellant preferred to 
come home in a different vessel, in which he 
engaged as second mate. 

O. T. Russell, for claimant, contended, that 
no evidence had been inti-oduced of the laws 
of England, which must, therefore, be pre- ■ 
sumed to be like our own, by which a master 
could not proceed in rem. If the court felt at 
liberty to examine the merchant shipping j 
act, and the decision of Judge Sprague in The i 
Havana [supra], he should contend that the 
reasoning in that case was not sustained by 
the later cases in the supreme court, which { 
refuse to recognize statute liens. (2) The 
court will not take jurisdiction of this case. 
It does not come within any of the exceptions 
mentioned in The Becherdass Ambaidass 
[Case No. 1,203]. (3) The libellant has waiv- 
ed his lien, if he ever had one. The William 
Money, 2 Hagg. Adm. 136; The Bolivar [Case 
No. 1,609]; The John Lowe [Id. 7,356]; Pack- 
ard v. The Louisa [Id. 10,052]; Leland v. The 
iledora [Id. ^,237], 

C. G. Thomas, for libellant, relied on The 
Havana [supra]. 

LOAVELL, District Judge. In the admiml- 
ty, as in other courts, foreign law must be 
pleaded and proved, as a fact. Talbot v. 
Seeman, 1 Cranch [5 U. S.] 1; The Prince 
George, 4 Moore, P. 0. 21; The Peerless, 
Lush. 40; Le Louis, 2 Dod. 241. The various 
modes in which such proof shall or may be 
made have been much discussed, especially 
in the United States, which are judicially 
treated as foreign to each other. The follow- 
ing text-books contain a reference to the de- 
cisions on this subject, some of which I shall 
have occasion to cite hereafter. Story, Confl. 
Law, § 641; Whart. Confl. Laws, § 771; 
Greenl. Bv. § 486, &c.; Bish. Mar. & Div. 
(4th Ed.) c. 23. But, first, I may obsei-ve 
that, upon the question of the master's lien, 
the case of The Havana is a precedent, for 
my guidance. It has been i-uled. indeed, in 
England, though without argument, that in 
the courts of that country the law of Scot- 
land must be proved anew in each case: Mc- 
cormick V. Garnett, 5 De Gex, M. & G. 278; 
and this is approved by Mr. Westlake, Pri- 
vate International Law (section 413), who 
says it would be entirely unsafe to refer to 
the proof in some preceding English case, be- 



cause the foreign law may have been changed 
in the interval. But I find it more consistent 
with reason and analogy to presume the law 
to remain constant, until a change is proved, 
as in case of a local custom, which, proved 
in one case by a verdict and judgment, i^ 
taken to be true thereafter in that jurisdic- 
tion. It may be said that a local custom 
within the realm is the law of the realm, of 
which the courts will take notice, after tliey 
have once been judicially infoi-med of it while 
the foreign law is a fact as to which testi- 
mony may differ. But how can it be said 
that Judge Sprague's decision, that a British 
ship may be proceeded against by her master 
in this court for wages is not a decision of 
law, of which I am to take judicial notice, 
though its foimdation may, in part, be a 
matter of fact? Lord Stowell, in Dalrymple 
v. Dalrymple, 2 Hagg. Consist. 54, 81, In 
enumerating the authorities he should cite to 
prove the law of Scotland, mentioned, first, 
"the opinions of learned professors given in 
the present or similar cases." And he quoted 
opinions given in a case which was tried 
more than twenty years earlier than the one 
then in judgment. 

This case, however, will require some ex- 
amination of the law of Great Britain besides 
that of the master's privilege agamst the ship, 
some other sections of the merchant shipping 
act and their received inteipretation, and I 
have, therefore, inquired whether I can re- 
ceive Ln evidence the books of admitted au- 
thority, or must rely wholly on the sworn 
testimony of experts. Here, again, we find, 
in the case last cited, the eminent judge mak- 
ing reference to books of authority, and to 
adjudications of the Scottish courts. This 
celebrated opinion, from which extracts are 
made in several text-books, has been criti- 
cised by Lord Broxigham as being in its 
method ultra vires, when it steps beyond 
the sworn evidence, and undertakes to dis.- 
cover and reason on the law of Scotland, 
Tayl. Ev. § 1280, note, ilr. Taylor and other 
writei-s appear to agree with the dictum, 
that the foreign law, written or unwritten, 
must always be proved by an expert. 1 Rose. 
N, P, Ev. (13th Ed.) 138; 2 Phil. Ev, (4th 
Am. Ed.) 428. Mr. Westlake (sectaon 414) 
points out that this ci'iticism rests on dicta, 
rather than decisions. The cases that are 
supposed to have decided it are Baron de 
Bode's Case, 8 Q. B. 208, 240; Sussex Peer- 
age Case. 11 Clark & F. 85, 114. What these 
cases actually decided was, that a scientific 
witness may testify to the written foreign 
law, with or without the text of the law be- 
fore him, the value of the evidence resting in 
the soundness of his opinion, and the court 
not being supposed competent to criticise it 
by any comparison with the books. Before 
these cases, the law permitted codes or stat- 
utes to be proved by copies, authenticated to 
the reasonable satisfaction of the court, but 
was not supposed to require the aid of an ex- 
pert in all cases. The rule was usually stat- 
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ed as in Story, Confl. Law, §§ 640-042, that 
foreign written laws are proved by copies 
<givin£: various modes in wliicli the ccp'es 
may be verified), and unwritten laws by the 
testimony of skilled witne^es. The great 
stress laid, by the majority of the learned 
judges in Baron de Bode's Case, upon tbe 
compai'ative value of the opinion of a skilled 
witness, and of the mere text of a code, bas 
led, I suppose, to tbe adoption by text-writers 
of the sweeping generalization above men- 
tioned. With deference to their opinion, I think 
^Ir. "Westlake's caution more safe; for tbe 
reasoning by wbieh the opinion of tbe expert 
was exalted, and tbe illustrations made use 
of by the court, go veiy far to sbow that 
they would admit books of autbqrity as well 
as sworn experts. Thus Lord Denman (page 
12o3) quotes with approbation, and as part of 
bis reasoning, the language of Lord Ell.en- 
borougb in Picton's Case, 30 How. State Tr. 
225, 491, that "text-writers fumisb us with 
tbeir statement of tbe law, and tbat would 
certainly be good evidence upon the same 
principle wbich renders histories admissible."- 
And he adds: "A. pei'son states that the law 
is in a book; and a witness, having said 
that such book is considered of authority, it 
is received at once as evidence of tbe law in 
question." And again, "In questions of for- 
eign law, books of the highest authority must 
frequently be resorted to: Pothier's works, 
for instance, as to the law of France upon 
contracts, bills of exchange, policies of in- 
surance, and so on" (page 254), .The point 
to be decided being that an expert might state 
the result, tlie actual state of the law, with- 
out producing the codes, &c., the parallel of 
text-books wbich state such results was 
brought np. This argum<>nt hardly seems to 
countenance the doctrine that books are never 
to be received. 

Lord Stowell, in Dalrymple v. Dalrymple, 
ubi supi-a, after mentioning as the first 
source of infoi-mation of the foreign law the 
opinions of learned professors, adds, "sec- 
ondly, the opinions of eminent writei'S, as 
<lelivered in books of great legal credit and 
weight; and, thirdly, the certified adjudi- 
cations of the ti'ibunals of Scotland upon 
these subjects. I need not say that the last 
class stands highest in point of authority." 

I believe the loile thus announced is the 
tnie i-ule for this court in respect to the Eng- 
lish law. I say this w^ith a full knowledge 
■of the criticisms that have been made upon 
it; and I will proceed to give my reasons 
for that opinion. The relations which we 
hold to England in the common origin of 
our laws, a similar mode of legal reasoning, 
the habit of studying and citing the English 
cases, the common language and frequent 
intercourse between the two countries, ren- 
■der it safe and proper to adopt a similar 
practice with respect to the laws of that 
countiy that the states of this Union have 
generally found it expedient to carry out in 
relation to each other. It was soon found, 



in trials in the United States, that tbe dan- 
ger of mistaking the laws of the other 
states was, on the whole, a less evil than 
the danger of injustice and delay, if the 
strict proof were required in every case. In 
consequence of this discoveiy, many of the 
states have passed laws admitting the print- 
ed statutes and books of reports of the sis- 
ter states to be read in evidence. See Sto- 
ry, Confl. Laws (Redf. Ed.) § 641a. But be- 
fore these statutes were passed, or without 
their aid, the courts of some states have tak- 
en this step for themselves. Thompson v. 
Musser, 1 Ball. [1 U. S.] 458; Raynham v. 
Canton, 3 Pick. 293; Young v. Templeton, 
4 La Ann. 254; Lord v. Staples, 3 Fost. [23 
N. H.] 448. In two of these cases a queiy 
was made whether foreign statutes, strictly 
so called, could be proved by printed copies 
only, even Avith evidence tending to show 
the authenticity of the copies. But such 
statutes have -been received in two cases, in 
which it was merely proved that they were 
bought of the public printer (Jones v, Maf- 
fet, 5 Serg. & R. 523; U. S. v. Certain 
Casks of Glassware [Case No. 14,764]); in 
another, because the code had been promiil- 
gated by the executive department of our 
government as authentic (Talbot v. Seeman, 
1 Cranch [5 U. S.] 1); in another, because 
the copy bad been sent to the supreme cotu-t 
of the United States by authority of a for- 
eign government (Ennis v. Smith, 14 How. 
[55 U. S.] 400). In that case it was said, as 
the ratio decidendi, that foreign written law 
may be received when it is found in a stat- 
ute book, with proof that the book has been 
officially published by the government 
which made the law. This does not ex- 
haust the list of cases, nor the actual or pos- 
sible modes of authentication. The only 
rule to be made out of the late American 
cases is, that the copy of the statute must 
be shown, to the reasonable satisfaction of 
the couit, to be genuine. Now we all know, 
and it is virtually admitted in this case, as 
I understand the argument, that we are ful- 
ly as well able to verify the printed copies 
of the merchant shipping act, as any expert 
could be. In U. S. v. Ceitain Casks of 
Glassware [supra], Judge Betts said he 
should have received the statute without the 
oath which proved it to have been bought of 
the queen's printer. The law is a progres- 
sive science, and, if printed books have su- 
perseded manuscripts, and are cited instead 
of certified copies, we may as well acknowl- 
edge the fact, and act accordingly. Be- 
tween the doctrine, which has never ob- 
tained in Amexlca, if it does anywhere, that 
there must always be a sworn expert, and 
one which shall admit printed books of 
known authority to prove foreign statutes, I 
see no safe middle ground. 

I believe it to be the true doctrine that 
the unwritten law of England may be prov- 
ed in this coiu't, not by experts oiily, but al- 
so by text-writers of authoritj', and by the 
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printed reports of adjudged cases; and that 
tlie written law may be proved by tbe print- 
ed copies, and be construed with the aid of 
test-books as well as of experts. Conscious 
as I ajn of my liability, and that of the bar, 
to mistalie the foreign law, if we rely on 
books alone, ready as we shall always be to 
receive instruction from scientific witnesses, 
yet I cannot but see the great delays, mis- 
understandings, and difficulties which at- 
tend any rigid exclusion of books in all 
eases. We are obliged by the present state 
of the law to look to such aids for deter- 
mining the actual law of all the states 
of this -Union, and the danger of mistaking 
the laws of England is the same in kind as 
that which affects an ascertainment of the 
laws of New York or Wisconsin, and less in 
degree than we may apprehend in dealing 
with those of Liouisiana, or any state the 
base and origin of whose jui'isprudence is 
wholly different from ours. Indeed, in this 
court I am bound to take judicial notice of 
all those laws, and, on principle, this must 
exclude the testimony of experts, which 
puts me at a much greater disadvantage 
than if I merely should admit the books 
subject to explanation and connection. 

It is singular how little direct authority 
there is on either side of the proposition 
that English law-books may be read in 
our courts as evidence of English law. A 
great many cases are decided here eveiy 
year which involve some points of that law; 
and I suppose the parties usually agi'ee, ei- 
ther expressly or tacitly, that the books may 
be read. For instance, Roberts v. Knights, 
7 Allen, 449, turned on the construction of 
the merchant shipping act, and the report 
shows that the law was not proved by wit- 
nesses. The Maggie Hammond, 9 Wall. [76 
U. S.] 435, decides points of English law 
which were not proved. In Carnegie v. Mor- 
rison, 2 Mete. [Mass.] 381, 404, Shaw, 0. J., 
intimates an opinion that our relation to the 
English unwritten law is such that perhaps 
we need not rely on experts to prove it. It 
is plain, from a careful perusal of the whole 
passage, that he was prepared to control the 
opinion of veiT eminent experts by his own 
examination of what he rightly calls the au- 
thorities usually cited; that is, the reports 
of adjudged eases. In Bnnis v. Smith, 14 
How. [55 U. S.] 400, Wayne, J., delivering 
the opinion of the court, cites with appar- 
ent approbation a part of the same state- 
ment by Lord Ellenborough that was cited 
by one of the judges in Baron de Bode's 
Case, as above shown; namely, that the 
books of approved text-writers would cer- 
tainly be admitted as evidence. I have seen 
no case in which it has been expressly de- 
cided that the common law of England 
must in all cases be proved by experts in 
the courts of America. I have cited some 
intimations and dicta to the contrary. The 
reason of the ease seems to me to be that 
we should have the same libei-al rule as has 



generally, though not universally, obtained 
with respect to the laws of the other states, 
of this government. Again, I do not see how 
it would be possible, under the American 
practice, to reject certified copies of the de- 
cisions of English courts; and, if not, we 
come back to the question, whether an idle 
and unnecessary and obsolete mode of veri- 
fication shall be insisted on. In respect to 
the laws of France, Germany, or Russia, or 
any other counti'y which has a wholly dif- 
ferent system from our own, I should be in- 
clined to say that the rigid rule might be^ 
better; but I am dealing now only with 
the laws of England, and wish to be so un- 
derstood. And I hold that those laws maybe 
proved by such books as aforesaid, as well 
as by the testimony of e.^perts. 

Again, there is authority for the proposi- 
tion that a court of admu'alty may exercise 
greater liberality in such matteiis than other 
courts. Dr. Lushington, in 1860, having the 
decisions of the queen's bench and house of 
lords in mind, as his remarks plainly show,^ 
explained and defended the practice of his 
court in waiving in fit instances strict techni- 
cal proof by experts; and he admitted a 
printed copy of a statute coming from quasi 
official custody as evidence of the law of 
India: The Peerless, Lush. 30, 40. It may 
be added that the admiralty has, or at least 
uses, somewhat greater control over the con- 
duct of causes than is usual in other courts- 
It may decline jurisdiction in some cases, 
or it may requu'e further proof when neces- 
sary, and, in short, may adapt its practice to 
the exigencies of each ease. 

In The Jlaggie Hammond, 9 Wall. [70 U. 
S.] 452, Clifford, J., delivering the judgment 
of the court, appears to adopt for courts of 
admii-alty a liberal rule; for he cites from 
Bell's Commentaries, to show that maritime- 
law partakes of an international charactei", 
and that in aU discussions respecting the- 
same in the courts of Scotland the continent- 
al collections and treatises on the subject are- 
received as authority. 

I do not, however, feel compelled in this^ 
case to rely on any peculiar practice in the^ 
admii-alty, for I consider that the better rule- 
is that in the federal eouits here, while the- 
Engiish law is undoubtedly to be pleaded 
and proved, yet evidence is competent which 
consists only of books of acknowledged or 
ascertained authority, and that, to prove that 
authority, an oath is not necessary in all cas- 
es. The proposition that Abbott on Shipping,, 
and the regular i-eports of decisions of the 
couils, and the various books cited as au- 
thority for the law in England, cannot be- 
read for this purpose here, appeai-s to me- 
little less than absurd. 

There are, of course, a great many nice and 
intricate points of English law on which a 
court of this country would be unwilling to> 
pronounce, with no aid but from books of 
authority. Such points are not, perhaps, so 
likely to arise in the admiralty as in some- 
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other courts; and, when tliey do, a court of 
admiralty can, as I liare intimated, take 
means to obtain insti-uction. Unfortunately, 
too, it is conceivable that experts may differ 
in opinion. No single sti-ict rule is adequate 
to insure correctness on all occasions. In re- 
spect to cases of delicacy and importance, I 
■would call attention to the act 24 Vict. c. 11, 
-which ffives power to the courts, -when they 
have before them a suit which involves the 
law of a foreign country, to cause a state- 
ment of the facts or special case to be pre- 
pared and submitted to one of the courts of 
that counti-y for the decision and certificate 
of the foreign law; and so, reciprocally, of 
questions arising in other countries involving 
the law of England. This statute is in the 
nature of a proposition to other governments, 
and is to take effect only when treaties shall 
have been made praviding for its operation. 
But it seems to me to embody a veiy useful 
suggestion; and I hope our government will 
consider whether it may not be adopted to 
advantage. 

The claimant further objects that the mas- 
ter's privilege against the ship cannot be en- 
forced in our courts. Judge Sprague's opin- 
ion in the case cited was that such a lien was 
not merely a remedy to be enforced in the 
domestic forum, but that it created a right in 
the thing which any court of admiralty could 
give effect to. I see no reason to re-examine 
that opinion. It is true, as was argued, that 
the supreme court, after Judge Sprague's de- 
cision was made, showed a disinclination to 
enforce the laws of the states giving liens 
for building and repairing ships, and changed 
the twelfth admiralty i-ule in that sense. 
But this action was explained in The St Law- 
rence, 1 Black [66 TJ. S.] 522, and The Poto- 
mac, 2 Black [67 U. S.] 58, as being founded 
on expediency, and not on any doubt of the 
jurisdiction; and at the last tenn of that 
court, the rule has again been modified, so 
that the disti-ict courts now have jurisdiction 
of all admiralty liens, whatever their origin; 
and the decision in The Havana has been 
approved, and its reasoning has been followed 
and expanded, by Clifford, J., delivering the 
opinion of the supreme court in The Slaggie 
Hammond, 9 Wall. [76 U. S.] 450. 

This court, then, has jurisdiction, though it 
is not bound to exercise it in circumstances 
of hardship to the defendant, or any others 
which make it more expedient to remit the 
parties to the home ti-ibunals. I examined 
the law of this subject with some care in The 
Beeherdass Ambaidass [Case No. 1,203]. 
"Without attempting, in that case, to lay down 
any general rule, I mentioned some cases in 
which jurisdiction had usually been taken. 
Among them were cases like The Havana, in 
which the voyage ended, or was broken up, 
within this junsdiction. This case is not 
without analogy to those; because, though 
tlie voyage did not end here, it was ended 
before the parties came here: so that there 
was no allegation on either side of a continu- 
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ing connection or contract between the par- 
ties; and it resembles any other case io 
which two British subjects are in com-t, one 
of whom asserts the right to proceed against 
the vessel of the other. By one section of 
the merchant shipping act, seamen who have 
engaged for a voyage ending at home are 
not to sue for their wages abroad: that 
means, of coui-se, while the voyage is yet 
unfinished, not that, months or years after- 
wards, if wages are still due them, they may 
not sue wherever they can find jurisdiction. 
I cite this merely by way of illusti-ation of the 
most usual cases in which the courts have re- 
mitted pailies to their home. It has beeni 
when they have seen that they were prima 
facie bound to proceed and finish a voyage^ 
but undertook to ask a foreign court to re- 
lieve them of that duty. Thus, in the case- 
above cited, I was asked to say that a for- 
eign contract, which required the libellants: 
to finish a voyage, was void by the foreign, 
law; not that its tei-ms had been broken, not 
that there was crueltj', misconduct, or even- 
deviation, on the master's part; but I was 
called on to annul a contiuct which appeared 
to be reasonable, and to be in the course of 
proper fulfilment, on the mere gi'ound of ani 
insufficient description of the voyage to com- 
ply with a real or supposed statute of obli- 
gation. That I refused to do. 

In this case, there is evidence that the libel- 
lant arrested the ship, or at least extracted' 
a monition in a proceeding against her, ini 
England; that there he was paid £20, and' 
agreed to discharge that proceeding and set- 
tle his dispute with the owner at their com- 
mon home. It is argued that this agi'ee- 
ment is to be construed as a definitive and' 
perpetual release of the ship, and an under- 
taking to settle by some other form of action, 
if suit should become necessai-y. I do not. 
so read the paper. It seems to be merely a 
discharge of that suit, remitting both parties 
to aU their fonner rights. The mention of 
home means that the libellant wull forbear- 
all further action of any kind in England, 
and until he has an opportunity to meet the 
owner at home. And it appears that the par- 
ties met at home, and failed to settle this 
controvei-sy. The libellant thereafter had 
all rights and remedies he had ever had for- 
any balance that might be due him after- 
crediting the £20. If this suit were vexa- 
tious, that the libellant, having ample oppor- 
tunity, omitted to sue at home, with the hope- 
of extorting a settlement by arresting the 
vessel here,— which has been suggested, in- 
deed, but not proved,— or any other evidence - 
of vexation or oppression, I should hold my 
hand; but, the case being bare of any such 
facts, I take jurisdiction. 

The title of the libellant to relief on the- 
merits of his case is not so plain. His en- 
gagement was for an indefinite time, at so 
much a month. The master is not a ward of 
the admiralty in the same sense as the sea- 
men. His contract is construed veiy differ-- 
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ently, and much more like any ordinary 
agreement of agency. Thus it is held in 
England that iiis wages do not depend on the 
earning of freight, and it is said that they 
may be insured: Hawkins v. Twizell, 5 El. 
& Bl. 883. 

Under a contract of this sort for an indefi- 
nite time, either party may end it on reason- 
able notice to the othex*, at least when no 
voyage is in progress ; and in such a port as 
Livei-pool, whei-e, on the one hand, employ- 
ment may be obtained, and, on the other, a 
master can be readily found, I do not know 
that any notice would be necessary. Curt, 
on Merch. Seam. 165; 3 Kent, Comm. 161; 
The Crusader [Case No. 3,456]. In this case, 
the libellant had notice that the owner 
wished to obtain a master who had a certifi- 
cate; and the libellant did not care to ap- 
ply for a certificate, — which would be good 
cause for his removal, if cause were neces- 
sary. If it be said that, by analogy to other 
seamen discharged abroad, the master is 
entitled to a passage home, that was offered 
him, and declined. I do not fully undei-stand 
how the board in Livei-pool comes to be char- 
ged; for, when the libellant rendered his ac- 
count in his own way on the 21st of Decem- 
ber, he charged merely his wages; and, again, 
he gave a receipt in full for his wages to the 
12th of Febi-uai-y, at the regular rate; no 
charge, so far as appears, being then made 
for board. I confess to some doubt whether 
it was his intention to charge his board to 
the owner until he found he was displaced. 
However this may be, the £20 that were paid 
him appear to me enough to pay for any 
board, wages, or other damages which the 
ownei-s ought to meet; and that payment, 
with the offer of the passage home, should 
have been satisfactory to the libellant. The 
£48 which he demanded included wages for 
three months after his actual services were 
ended, and board for the whole time he was 
in Livei-pool. Under the contract which he 
made, no such damages could be awarded 
for a discharge in the port of Liverpool after 
the end of a voyage. In my opinion, he has 
been ovei"paid. 

Libel dismissed. 
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Case 'No. 10,853. 

PAWTUOKET INST. FOR SAVINGS v. 
BOWEN et al. 

[7 Biss. 358; 1 9 Chi. Leg. News, 161.] 

Circuit Court, N. D. Ihinois. Jan., 1877. 

Foreclosure against Mabuikd Women — Per- 

SOKAL Decree — Personal Liability' 

OF Married Women. 

1. A personal docree will not be granted 
against a married woman who joins her husband 
in a note and gives a mortgage on her real es- 
tate to secure its payment, when the mortgage 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



is foreclosed, and on sale the premises fail to 
bring enough to pay tlie note. 

2. A married woman cannot be held liable per- 
sonally, even imder the law as it now stands, un- 
less it is made to appear that the debt contract- 
ed was for her personal benefit, and about hor 
personal interests, or for the purpose of protect- 
ing her personal estate, or that she became sure- 
ty for her husband. 

This was a bill in equity to foreclose a mort- 
gage. The complainant had obtained a de- 
cree against the mortgagoi-s and sold the 
mortgaged proiierty under its decree. The 
master had reported the sale, and reported 
that there was a balance remaining unpaid; 
and the complainant then asked a judgment 
or a decree in the nature of a judgment at 
law, for the balance unpaid. 

Mattocks & Mason, for complainants. 
E. A. Otis, for defendant. 

BLODGETT, District Judge. The facts in 
the case are substantially these: Ii'a P. Bow- 
en and Mary D. Bowen, his wife, joined in 
a note to the Fawtueket Savings Bank, and 
also in a mortgage to secure the payment 
thereof. The evidence submitted with the 
master's report, shows that the real estate 
given as security, was Mrs. Bowen's real es- 
tate; and that the loan was secured by the 
pledge of her property. The application now 
is for a judgment against both Mrs. Bowen 
and her husband, which is resisted on the 
part of Mi*s. Bowen, she contending that no 
personal decree can be taken against her for 
the balance. I think the position that a 
pei-sonal judgment should not be rendei-ed 
against her is well taken, and for these 
reasons: 

It is in evidence in the ease, that Sirs. Bowen 
was a man-ied woman at the time this loan 
was effected, and this security given. There 
is no averment in the bill, and there is noth- 
ing in the case to show that this debt wa.s 
contracted about her separate estate; that 
it was a loan for her special benefit; but all 
the facts in the case go to shaw that this 
loan was really made by Ira P. Bowen for 
his purposes and his business, and that his 
wife only signed as security for him, and 
pledged her own property to secure his debt. 
I do not think that a married woman can 
be held liable personally, even under the 
law as it now stands, unless it is made to ap- 
pear that the debt conti-acted was for her 
personal benefit, and about her personal in- 
terests, or for the purpose of protecting her 
sepai"ate estate. 

Now, there is no evidence in the case that 
she became surety for her husband, although 
it is a joint and sevei-al note of Mr. and Mrs. 
Bowen, and I think all the presumptions are 
that her signature was attached to the note 
solely for the purpose of making the loan 
regular upon its face, in order that the se- 
curity and the indebtedness might corre- 
spond. 

X do not think, therefore, that the com- 
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plainant is entitled, in addition to taking this 
woman's property, to have a personal decree 
against her. 



PAXTON (UNITED STATES v.). See Case 

No. 16,013. 
PAYBN (BRITTON v.). See Oases Nos. 1,905 

and 1,906. 

Case No. 10,853. 

PAYEN V. HODGSON. 
[1 Cranch, 0. 0. 50S.] i 

Circuit Court, District of Columbia. July 
Term, 1808. 

Plea of Missomek— AMESDirEST of Recoijd, 

After a plea of misnomer in abatement, the 
court will not suffer the record to be amended, 
but upon payment of costs, and a discbarge of 
the bail. 

The written order for issuing the writ, was 
to issue it in the name of Thomas Payson, 
but by mistake of the clerk, it issued in the 
name of Thomas Payen, The written order 
was filed hi the clerk's office. The defendant 
had given bail, and pleaded a misnomer in 
abatement 

Mr. Taylor, for plaintiff, moved for leave 
to amend; which THE COURT refused, un- 
less upon payment of costs and discharging 
the bail. 

DUGKETT, Circuit Judge, absent. 



Case No. 10,854. 

PAYNE V. ABLE. 

[Tlus is a state case. See 13 Int. Rev. Bee. 
31.] ^^^^^^^ 

Case No. 10,855. 

PAYNE V. ALLEN. 

[1 Spr. 304.] 2 

District Court, D. Massachusetts. Oct., 1855. 

Seamex— Receipt in Frix. of AlTj Claims— Cos- 
STiiucTios—AMBiGUiTr—FLOGGixG— 

ISCOMPETENCr. 

1. Where a seaman, in a whaling voyage, up- 
on his discharge in a foreign port, signed a writ- 
ing, acknowledging that he had received a cer- 
tain sum, in full of his share of the proceeds of 
the voyage, and relinquishing all claims against 
the owners, master and officers, held, that the re- 
linquishment was only of the claim for which 
ho had received compensation, and not of claims 
for personal violence committed by the master. 

[Cited in Gabrielson v. Waydell, 135 N. Y. 9, 
31 N. E, 972.] 

2. If such receipt be ambiguous, the ambigu- 
ity is not to prejudice the seaman. 

3. Since the proviso in St. 1850, & 80, § 1 (9 
Stat 515], punishment by flogging on board of 
a whale ship is illegal. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Reported by P. E. Parker, Esq., assisted by 
Charles Francis Adams, Jr., Esq., and here re- 
printed by permission.] 
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4. Incompetency to perform the duties of the 
station for which an officer or seaman has ship- 
ped, is no justification for the infliction of pun- 
ishment. 

In admimlty. 

Mr. West, for libellant 
A. Mackie and A. S. Cushman, for respond- 
ent. 

SPRAGUE, District Judge. The libellant 
was cooper, and the respondent master, of a 
whale ship. This suit is bmught to recover 
damages for personal wrongs. The libel 
sets forth, in distinct articles, several acts of 
personal violence, and in another article al- 
leges genei-al and continued ill-nsage dm'iug 
the voyage. The answer sets up a written re- 
lease of the libellant. and denies some of 
the allegations in the libel, and justifies oth- 
ei-s, as the infliction of merited punishment 
The first question Is upon the sufficiency of 
the release. The voyage commenced in 
May, 1852, and ended by the return of the 
ship in February, 1855; the libellant con- 
tinued on board, as cooper, uuUl December, 
1854, when he was discharged at St Helena. 
The release relied upon was given at the 
time of that discharge, and is in the follow- 
ing words: "St Helena, December 22d, 1854. 
I, John Payne, cooper on board the whaling 
bark 'Kathleen,' of New Bedford, do hereby 
declare, that having been discharged by mu- 
tual consent from said vessel, at this port, I 
do acknowledge to have received of Captain 
Allen, five hundred dollars (§500), as my 
share of the entire voyage thereof, in relin- 
quishment of all and evexy claim against tlie 
said vessel, her cargo, captain, ownei-s, ofli- 
cers, and crew, of which this is evidence. 
John Payne. Witness: Geo. W. Kemball, U. 
S. Commercial Agent." 

It is to be observed, that the i-eceipt de- 
clares that the $300 is received as his share 
of the entire voyage, that is, as his share of 
the proceeds of the voyage. It then goes 
on to say, that it is in relinquishment of all 
and evei-y claim against the vessel, cargo, 
ownei-s, captain, ofiicers and crew. Claim 
for what? The natural answer would be, for 
that for which lie had received compensation, 
that is, his shai-e. The relinquishment is to 
be so construed, as to be co-extensive with 
the compensation, if it can be, without vio- 
lence to language. Such instruments, be- 
tween master and mariner, are usually writ- 
ten by the master, or by some person acting 
for him, and if he leaves the insti-ament am- 
biguous, such ambiguity is not to prejudice 
the seaman. It does not appear from the 
receipt, that any compensation was received 
for personal violence inflicted hj the master, 
but the contrary is implied; it is not, there- 
fore, sufficient to preclude the libellant from 
maintaining an action for such violence. The 
parol evidence does not strengthen the re- 
ceipt, nor show that compensation was re- 
ceived for anything, except the services of 
the libellant As to the injuries inflicted, the 



PAYNE (Case No. 10,856) 



first %vas the flogging off tlie Western Islands, 
-when about three months out It appeai-s 
that the boat of another ship being alongside, 
in the evening, the libellant and one other 
man took her furtively and went toward the 
shore, but were discovered, pursued, and 
brought back. For this offence, the masrer 
caused the libellant to be tied up in the rig- 
ging, and inflicted upon him twelve blows 
with ratline stufC over the back, he having 
on one or two woolen shii-ts. As the law 
formerly stood, when flogging was allowed, I 
should have held this punishment to be jus- 
tified by the offence; but such punishment is 
now illegal, and cannot, therefore, be justi- 
fied. The evidence shows that similar blows 
wei-e inflicted, at a subsequent time, because 
the libellant got asleep at the mast head, 
while there on duty looking out for whales. 
One would think that the danger to himself 
would be a sufficient security against his in- 
dulging voluntarily in such a practice; and 
that it could be the result only of physical 
infirmity, for it appears that he had not 
seeiu-ed himself against falling and the mate 
testifies that the reason of flogging him was 
the danger that he would fall upon and in- 
jure some of the officers. I am not satisfied 
that this punishment was justiflable, even un- 
der the old law; it certainly is not, since the 
present statute. Several instances of punish- 
ment of a different character, at various 
times during the voyage, had been proved; 
such as his being compelled to stand on his 
hands and feet, with his head to leewai-d; 
kneeling on the top of the house with his 
head in the funnel of the galley; and stand- 
ing on deck, with a rope about his neck. The 
degree and severity of these punishments are 
much controverted; othei-s are alleged, about 
which there is much doubt from fhe evidence. 
The justification set up is mainly disobedi- 
ence of orders, inattention, negligence, and 
incompetency to perform the duty of cooper, 
for which he shipped. There is evidence 
tending to show that the libellant was not a 
good cooper, and did not pei-form his duty 
well, certainly not to the satisfaction of the 
captain. And it is insisted by the respond- 
ent, that this arose pai-tly from inability. I 
do not think it necessary to form an opinion 
in this case, whether the libellant was com- 
petent to perform the duties of cooper or not, 
because, if incompetent, that would be no jus- 
tification for punishment. The power of a 
master to pimish, is given only for the pur- 
poses of the voyage, as a means of accom- 
plishing its object, by preventing the recur- 
rence of those offences which intei-fere with, 
or may defeat, the successful prosecution of 
the enterprise. If a man is unable to per- 
form his duty, that inability is in no degree 
diminished by the infliction of personal 
suffering; and punishment for such cause, 
therefore, is not allowed. If the libellant 
shipped for a station for which he was not 
qualified, it may have been done ignorantly 
or fraudulently. Never having been to sea 



[19 Fed. Cas. page 12 J 

before, he may have thought himself fitted: 
for a sea-life, and for the oflice of cooper 
on boai'd of a ship, although experience may 
show that he was not; or he may have- 
known that he had not the requisite skill for 
the office he undertook to fill. But even in the- 
latter case, that is, a fraud in shipping as a 
competent cooper, the master would have- 
no right to punish him for such fraud. Pun- 
ishment would not cure the fraud, diminish 
the inability, or in any manner further the 
objects of the voyage; though incompetency 
might be a ground for reducing compensa- 
tion, or for damages for the violation of his^ 
contract, but not for the Infliction of corporal 
suffering. Whether, tlierefore, the incompe- 
tency existed or not, in regard to which I 
give no opinion, it would be no justification! 
for the punishment inflicted. Some negli- 
gence and inattention is shown, but I do not 
think sufficient to justify the treatment which 
has been proved, and the libellant is entitled 
to damages. 
Decree ^125, and costs. 
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PAYNE et al. v. SOLOMON. 

[14 N. B. R. 162.] 1 

District Court, S. D. New York. April 21, 1876. 

What is an Act of Baskkuptot — Payment or 

Over-Draft to Ba>ik— Securities Purchased 

WITH Proceeds of Over-Draft. 

1. If a debtor purchases gold certificates by 
means of an over-draft on a bank, under an 
agreement that the proceeds of all over-drafts of 
his shall be the property of the bank, or with 
the preconceived idea of never paying back the 
money obtained by the over-draft, but of de- 
frauding the bank, a transfer of the certificates- 
to the bank is not an act of bankruptcy. 

2. If a bank merely certifies the cheek of a 
debtor in advance, relying on his promise to 
make his account good during the day, such an 
over-draft, in the absence of fraud, creates sim- 
ply the relation of debtor and creditor, and the 
payment of such a debt after insolvency occurs- 
is an act of bankruptcy. 

3. A mere agreement by a debtor, that in a cer- 
tain event he will deliver to the bank such se- 
curities as he may purchase with the proceeds 
of overdrafts, will not vest a title to the securi- 
ties in the bank, so that a transfer of them will 
not be a preference. 

4. There is a distinction between an agree- 
ment that securities purchased with the pro- 
ceeds of an over-draft shall all the time be con- 
sidered the property of the bank, and an a£?ree- 
ment to turn over the title, as a future act. 

5. Where the defence is, that the securitie.i 
belonged to the alleged creditor on account of 
fraud, the burden of proof is on the debtor to es- 
tablish the fraud and the identity of the securi- 
ties by a fair preponderance of evidence. 

I [Reprinted by permission.] 
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Petition for an adjuOication of bankruptcy 
-tigainst Solomon. Two acts of banki-uptey 
were alleged, viz., that on May 29th, 1875, 
[Samuel L.] Solomon, being insolvent, paid 
-to the Continental Bank, as a creditor, tbirty 
thousand dollars, with intent to prefer, and 
that on June 1st, 1873, he paid the same 
bank, as a debt to creditor, fifteen thousand 
-dollars, with intent to prefer. The peti- 
tioners [Francis E. Payne and others] read 
in evidence an affidavit of Solomon, made 
in another ease, stating transactions with the 
bank, which, prima facie, made out the acts 
-of bankruptcy alleged. The proceeding to 
adjudge Solomon bankrupt was, by his con- 
sent and permission, defended by the Con- 
tinental Bank in his name. The bank pro- 
duced evidence for the purpose of showing 
the following facts: Solomon had been a 
•<lealer with the bank for some time prior to 
May 2Sth, 1875. He had an arrangement by 
which he agreed ta make all over-drafts and 
■certifications good by 3 p. m. of eacb day, 
^nd until he did so whatever property be 
bought with the proceeds of over-drafts and 
-certifications was^ to belong to the bank. 
The evidence on this point was given by the 
president and cashier, and it was claimed, 
"by the petitioners, that whatever the evi- 
-dence established was of too vague and un- 
■ certain a character to constitute a lien or 
right of property. On May 27th, 1875, Solo- 
mon made three purchases of gold: one from 
•George D. Arthur & Co., of five thousand 
- doUai-s, one from James B. Colgate & Co., of 
twentj' thousand dollars, and one from 
T^Tiite, Morris & Co., of twenty thousand 
-dollars, the price of the gold varying from 
1161^ to 116 Vio. The gold was to be paid 
for and delivered on the next day, the 2Stb. 

• On the 2Sth, between 10 and 11 a. m., Solo- 
mon called for the gold, and received it, in 
the cases of White, ilorris & Co. and George 
D. Arthur & Co., in' the shape of gold certifi- 
cates, which he paid for in currency checks 
on the Continental Bank, receiving the gold 
certificates over the counter. He. received 
from Colgate & Co. their gold check, which 
Tie took to the bank on which it was drawn, 
iind obtained payment for it in gold cer- 
tificates. He paid Colgate & Co. in a certi- 
fied check on the Continental Bank. The 
checks which he gave White, Moi-ris & Co. 
iind George D. Arthur & Co., were also cer- 
tified by the Continental Bank. AH the cer- 
tifications were made by 11 o'clock, and 
amounted in the aggregate to fifty-three 
thousand dollars, leaving Solomon overdiuwn 
^about forty-five thousand dollars. At 12 

• o'clock he sent his brother to tell the presi- 
dent of the bank that he had failed. The 
president called at his office, but could get 
no definite information about his condition. 
Subsequently, the president sought for him 

4it his office and residence, and failed to find 
him, but, getting an accidental clue, went to 
West Hoboken, on 'Slay 29th, and found him 
there at the dwelling of a relative. Solomon 
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complained that he was very sick, and said 
he had no money; but that with the aid of 
relatives, who, he said, were wealthy, he 
might be able to repay the bank in twelve 
months. Finally, however, he opened his 
vest and took out thirty thousand dollars 
in gold certificates, which he gave to the 
president, and he also gave him his own 
note for ten thousand dollars, payable in one 
year. .The next two days (Sunday and Mon- 
day) were holidays, but on Tuesday he came 
to the bank, and gave the president a gold 
certificate for five thousand dollars, and one 
hundred shares of Western Union Telegraph 
stock, and the president gave him two thou- 
sand five hundred dollars in bills, and cer- 
tified his two checks, one for nine hundred 
dollars, and one for fifteen dollars. There 
was no evidence of the value of the tele- 
graph stock. 

A. Cardozo and Julius J. Lyons, for peti- 
tioning creditors. 

F. N, Bangs and Develin, Miller & Trull, 
for the Continental Bank and the debtor. 

BLATCHFORD, District Judge (charging 
jury). I shall not detain you long, gentle- 
men, in submitting to you the questions in 
this case. Your intelligence has apprehend- 
ed, I am sm-e, the questions of law and the 
, questions of fact involved. The questions 
of fact and the questions of law have been 
very clearly stated by the counsel on both 
sides, and the questions of fact have been 
summed up to you by them with great dis- 
tinctness and clearness, and entirely to your 
apprehension. 

There are two acts of bankruptcy alleged 
in the petition in this case, upon which you 
are to pass. The first one is, .that, on the 
29th of May, 1875, which was Saturday, Mr. 
Solomon, being insolvent, with intent to give 
a preference to the Continental National 
Bank, paid to that bank, as a creditor of his, 
the sum of over thuty thousand dollars. The 
second act of bankruptcy is, that he did the 
like thing on the 1st of June, to the amount 
of over fifteen thousand dollars. This trans- 
action of the 1st of June, based upon the fif- 
teen thousand dollar matter, evidently was 
intended to cover the five thousand dollar gold 
certificate, and the one hundred shares of 
Western Union Telegraph stock. I allude to 
that branch of the case first, for the pur- 
pose of saying that you are to dismiss entu-e- 
ly from all consideration in this case the mat- 
ter of the Western Union Telegraph stock, 
for this reason: The evidence is, that Mr. 
Solomon, on the morning of Tuesday, the 1st 
of June, came to the bank himself, and 
bi-ought with him on that occasion a five thou- 
sand dollar gold certificate issued by the gov- 
ernment, and representing so much gold in 
the treasury, and also a certificate for one 
hundred shares of Western Union Telegraph 
stock, and put the documents representing 
these two kinds of property into the hands 
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of Mr. Bard, who says tliat within two min- 
utes after they came into hvs hands he went 
around the counter, and got two thousand five 
hundred dollars in bills, and gave them to 
Jlr. Solomon. Thereafter, the five thousand 
dollar gold certificate and the one hundred 
shares of the Western Union Telegraph stock 
were put into the hands of Mr. Ponder, by 
Mr. Baa-d, as requested by Mr. Solomon at the 
time he brought them, and were sold by Mr. 
Ponder, and the proceeds were turned over 
to the bank. It has not been shown what 
the A^'estern Union Telegi-aph stock sold for, 
or what its value was; but it does appear 
that this advance of two thousand five hun- 
dred dollars was made at this time upon the 
deposit of these two secm-ities. Under these 
circumstances, iiTespeetive of the check for 
nine hundred dollars, which was afterward 
paid by the bank, and a check, I think, for 
fifteen dollars or twentj^ dollars, the state of 
the evidence is such as to authorize the court 
to say that the transaction, so far as it con- 
cerns the Western Union stock, is to be 
thrown entirely out of the case, and is in no 
manner to be considered by you. It is in no 
manner to enter into the views 3'ou may take 
of the transactions in regard to the gold cer- 
tificates, either those that were paid over to 
Mr. Bard, at Hoboken, or the five thousand 
dollar gold certificate which was brought on 
Tuesday, the 1st of June. 

In respect to those gold certificates, it is 
proved very distinctly that the bank paid and 
honored Jlr, Solomon's three checks to the 
order of these respective parties, George D. 
Arthur & Co., James B. Colgate & Co., and 
White, Morris & Co., to the amount of fifty- 
two thousand dollars and over. It is also 
shown very clearly that with those cheeks 
Mr. Solomon, purchased, from George D. Ar- 
thur & Co., twenty thousand dollars in gold, 
from James B. Colgate & Co., twenty thou- 
sand dollars in gold, and from White, Moms 
& Co., five thousand dollars in gold, and that 
he received this forty-five thousand dollars in 
gold into his hands in the shape of gold cer- 
tificates Issued by the government of the 
United States. As to these facts there is no 
dispute. It is alleged, as a defence, in this 
case, by Mr. Solomon, that, in turning over 
to the bank the gold certificates to the amount 
of thu'ty thousand dollars, which he tux*ned 
over at Hoboken, and the five thousand 
doUai-s, which he turned over on the Tues- 
day morning following, being thirty-five 
thousand dollars of gold certificates in all, 
he was not guilty of any violation of the 
bankruptcy act in such wise that he there- 
in committed an act for which he ought 
to be adjudged a bankrupt; in other words, 
irrespective of the question of insolvency 
at the time, it is set up by Mr. Solomon 
that the gold certificates which he so turned 
over were really and truly not his own prop- 
erty but the property of the bank, and that 
they became the property of the bitnk, and 
were the propeity of the bank, by reason 



of one or the other of the two methods that 
have been argued before you— either by vir- 
tue of a previous agreement, under which the 
over-drafts were made, or by virtue of the 
fact that he obtained the over-drafts with a 
preconceived idea of not paying back the 
money obtained by the over-drafts, but with 
the preconceived idea of defrauding the bank 
of that money, and that, therefore, in judg- 
ment of law, no title to the money or to its 
proceeds— the securities into which the money 
was converted— was vested in Mr. Solomon 
by the transaction. The court charges you, 
as matter of law, that if this preconceived 
idea of committing this fraud did exist, and if 
the money was obtained bj' means of these 
over-drafts, with that preconceived idea of 
committing this fraud, of not paying back the 
over-drafts, but of appropriating the proceeds 
of that money to his own use, or if there wa& 
a previous agreement that the securities pur- 
chased with the proceeds of over-drafts 
should be the propeity of the bank, so far 
as such securities should remain in the hands- 
of Solomon, and not be passed away to bona 
fide purchasers or oAvuers, then, if the pro- 
ceeds of these over-drafts can be ti-aced to- 
and identified with these thirty-five thousand 
dollars of gold ceitificates, a perfect defence 
has been made out The first question is,. 
therefore, whether the proceeds of these over- 
drafts have been, to the satisfaction of the 
jury, ti-aced to and identified with these thir- 
ty-five thousand dollars of gold certificates; 
in other words, whether it is shown to your 
satisfaction that these gold certificates were 
purchased by Mr. Solomon with the money 
he obtained on these three over-draft cheeks^ 
because, if that is not shown to your satisfac- 
tion, the foundation of the defence fails. If 
you shall be satisfied that these gold certifi- 
cates were pm-chased with the money obtain- 
ed on these checks, if you shall, as reasonable 
men, upon the evidence, identify these cer- 
tificates, which it is very clear Mr. Solomon 
received, some at the Bank of New York, on 
the check of Colgate & Co., and the others 
directly at the oflices of the two parties who 
sold the gold, with the gold certificates that 
Avere handed over at Hoboken, and with the 
five thousand dollar gold certificate that was 
handed over on Tuesday morning, the 1st of 
June, then you will proceed to solve the other 
two questions in the case. In determming 
the question of the identity of these gold cer- 
tificates, you are to take into consideration, 
not only the affirmative evidence given in the 
case on the subject, but you have a right to 
take into consideration the fact of the ab- 
sence of evidence, to show that Mr. Solomon 
had purchased, and had in his possession, 
any other gold certificates than these gold 
certificates which it is clearly shown he had 
purchased, and did take into his possession, 
and did purchase, as the evidence is veiy dis- 
tinct, with the veiy money obtained on these 
over-drafts; because it was the verj' checks 
themselves, and not the proceeds of the 
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checks, tliat lie passed over to the parties wlio 
sold liim the gold. Tliat is all that I deem it 
necessary to say to you on tliat branch of 
the case. It is for you to say, on the evi- 
dence, what your view is, as to whether these 
gold certificates are satisfactorily identified 
with the gold certificates which passed into 
the possession of Mr. Solomon. If you solve 
that affirmatively, if the identity is establish- 
ed to your satisfaction, then you will consider 
the other propositions. If you find either of 
the other propositions to be established, in 
addition to the proposition of the identity of 
the gold certificates, you will find in favor 
of the debtor; that is, if you find either that 
there was this previous agreement, or, if there 
was no such previous agreement, if you find 
that these over-drafts were obtained by Mr, 
Solomon, with the preconceived idea of com- 
mitting a fraud by not making good his over- 
drafts, but by taking the money or its pro- 
ceeds and appropriating the same to his own 
use. 

Now, gentlemen, upon the question of the 
previous agreemenL You have been ad- 
dressed by the counsel on both sides on that 
subject. The evidence has been brought to 
your attention, and all that I need say to 
you on the subject is this— that the agree- 
ment must be made out by clear and dis- 
tinct evidence. It must not be left to con- 
jecture. You must be satisfied, not only, 
that an agreement was made, but you must 
be satisfied as to what the agreement was. 
You must be abe to say what it was dis- 
tinctly from the evidence, and you must al- 
so be satisfied that the agreement was, that 
the securities purchased with the proceeds 
of the ovei'-draft cheeks, should, while re- 
maining in the possession, custody, and con- 
trol of Mr. Solomon, be still the property of 
the bank at any time the bank chose to re- 
claim them as its own. Ana, upon the other 
branch of the case, as to preconceived fraud, 
3'ou must be satisfied by clear, distinct, and 
satisfactory evidence, that Sir. Solomon, 
when he obtained the money on the over- 
di*afts, at that time, which of course ex- 
tends not merely to the time when he drew 
the checks, but to the time when the checks 
were in fact certified by the bank, had this 
preconceived idea of committing this fraud. 
And, as I said before, if, in addition to the 
conclusion, you come to it that these gold 
certificates are identified, you shall be sat- 
isfied that either of these other propositions 
is made out, — either the one or the other of 
them— either the prior agreement or the pi'e- 
conceived idea to commit this fraud, then 
your verdict will be in favor of the debtor; 
otherwise, in favor of the creditors. 

I am asked to instruct you on certain 
propositions, and I shall instruct you in ac- 
cordance with them, so far as they seem to 
me to be consonant with the law. If you 
believe that the defendant was insolvent on 
the 2Sth of Maj', 1875— and as to that there 
is no dispute— and that he thereafter made 



a payment or conveyed property belonging 
to him to the Continental Bank, with intent 
to give it a preference, the verdict must be 
for the plaintifEs. If you shall find that 
this property did belong to him, then there 
is no dispute whatever in the case, that the 
giving it over to the bank was with intent 
to give the bank a preference; because, un- 
der such circumstances, the bank stood as a 
naked creditor. The simple question is— was 
the property property that belonged to Solo- 
mon, or was It the property of the bank, 
either by virtue of the previous agreement, 
or by virtue of his preconceived fraud? 
So, if you find the fact of insolvency, and 
of such payment or conveyance of property 
belonging to Mr. Solomon, then the law de- 
duces his intent in the transaction to have 
been to give the prefei*ence, and the verdict 
should be for the plaintiffs. These propo- 
sitions are the correlatives, the obvei*se, of 
the propositions that I previously stated to 
you. So, also, I charge you, that if the 
transaction between the defendant and the 
Continental Bank was only that of an ordi- 
nary ovei'-di-aft, that is, unaccompanied by 
any previous agreement or any preconceiv- 
ed fraud, the bank merely certifying his 
checks in advance, relying upon his promise 
to make his account good during the day, 
which promise would be implied in an over- 
draft, even though no express promise were 
made, then such an over-draft as that creat- 
ed simply the relation of debtor and credit- 
or between the defendant and the bank, 
and, under such circumstances, a payment 
by Mr. Solomon with his own property or 
money to the bank, after insolvency, was an 
act of bankruptcy, and the plaintiffs would 
be entitled to recover. So, also, I chai-ge 
you, that unless the prior agreement was 
that the moneys overdrawn by him should 
be invested by him as the agent or trustee 
of the bank, then the bank, In parting with 
the money, became only the creditor of tlie 
defendant, unless this money was obtainec| 
with the preconceived fraudulent intent 
which has been referred to. That is sub- 
stantially what I have heretofore charged 
you. So, also, I chai-ge you, that to make 
out a prior agreement of the kind to which 
I have referred, the money drawn should 
continue to be the property of the bank, or 
the secmities into which it should be con- 
verted should continue to be the px'operty of 
the bank; the evidence should be clear to 
that effect, otherwise, the verdict should be 
for the plaintiffs. That is a rule applica- 
ble to your consideration of that branch of 
the case. So, also, I charge you, on the 
subject of this prior agreement, that a mere 
promise or agreement by Mr. Solomon, that, 
in a certain event, he would deliver to the 
bank such securities as he might purchase 
with the over-drawn funds, would not. vest 
the title to such securities in the bank, or 
authorize it to take them as the propei-ty of 
the bank. The meaning of that is this— 
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that, if the agreement shall be found by you 
to be that Mr. Solomon merely said to Mr. 
Bard— If anything happens to me, any pe- 
•cuniaiT ti-ouble, and if I have on hand any 
securities that I hare purchased with funds 
that I have obtained by overdrawing you, I 
promise you I will turn out those securities 
to you— but nothing more than that, that of 
itself does not amount to an agreement that 
the securities shall be, from the time they 
-are purchased, all the time the property of 
the bank; but amounts simply to a promise, 
by Mr. Solomon, that he will turn out to the 
bank such securities as he may have on 
hand; and, for the violation of such a 
promise as that, Mr. Solomon would be lia- 
ble to a suit by the bank; but the bank 
would have no right or title in the securi- 
ties, so as to be able to reclaim them as 
their own, by an action of replevin, for in- 
stance, as their specific property. The dis- 
tinction is veiy clear between an agi'eement 
that those securities shall, all the time they 
4ire in his hands, be considered a trust fund, 
and really the property of the bank all the 
time, and a mere promise by him that he 
will, as a future act, turn over to them the 
title. It is the distinction between an agree- 
ment that the title shall, ipso facto, vest at 
the time of the purchase, and continue all 
the time in the bank, and the promise that, 
under a certain contingency, he will turn 
•over such title at a future day; and the 
agi'eement which must be made out is one 
which would enable the bank to reclaim 
the securities as its own, without any fu- 
ture turning over by Mr. Solomon, or any 
future act of delivery, or any future conces- 
sion by Mr. Solomon. I think that distinc- 
tion and that proposition must be very clear 
to gentlemen of your intelligence, as it is 
very clear in judgment of law. And, as I 
said before, in the absence of any such 
-agi'eement as that, the bank had no right to 
follow the proceeds of the over-drafts as its 
own property, unless you should find, on 
the other bi-anch of the ease, that there was 
this preconceived fraudulent intent never to 
pay back the amount of the over-drafts. 

I believe, gentlejmen, I have touched upon 
all the points that it is necessaiy for me to 
comment upon. I shall not go over the ev- 
idence, either the oral evidence or that to 
be found in the written affidavit of Mr. Sol- 
omon, which was read here and has been 
commented upon. The questions of fact I 
liave endeavored to present to you in such a 
way, in connection with the rules of law, 
that I think you can apprehend very dis- 
tinctly the points I have submitted for your 
■consideratiom I commit the case, therefore, 
now to your consideration. 

A Juror: At what time in the day did Mr. 
S. N. Solomon notify Mr. Ezekiel Solomon 
that he had failed? 

THE COURT: I will tell you. Ezekiel 



Solomon says: "Mr. S. N. Solomon called at 
my office about 10 o'clock on Friday, the 
28tli of May, and informed me that he had 
failed. Later in the day, about an hour 
after tliat, he asked me to go to the Conti- 
nental Bank, and inform Mr, Bard, the pres- 
ident, that he had failed. I afterwards 
went to the bank, and told Mr. Bard that 
my brother requested me to call there and 
tell him that he had failed." Then, on that 
subject, Mr. Bard says that "Mr. Ezekiel 
Solomon came in and inquired for me, and 
told me he came to see me by request of 
his brother, and that he was in trouble. He 
told me that his brother was 111, in distress, 
and suffering in his head. I asked him 
where he was; he said he left him at the of- 
fice; that he was going home. I expressed 
sui-prise at his doing so without seeing me, 
and Mr. E. Solomon apologized, by saying 
that he was ill. I immediately went to S. X. 
Solomon's office, saw him in his office, and 
stated to him eei-tain things." But, on the 
subject of the hour of the day, Mr, Bard 
states nothing tliat I recollect. "The over- 
draft occurred about 11 o'clock. I learned 
it from the paying teller. The over-draft 
was by the certification of these checks," 
But the hour that he went to Solomon's of- 
fice, or the hour that Mr. E. Solomon knew 
of the failure, is not stated by Mr. Bard. 

Mr. Cardozo: The affidavit states that at 
all times in 1875, up to about 12 o'clock on 
the 28th of May, he was a member of the 
stock exchange, etc. There are two re- 
quests which have been suggested to me: 
First, in regai'd to the preconceived fraud, I 
ask the comt to say to the jury that the pre- 
sumption of law is one of innocence, and 
that the defendant has the burden of show- 
ing that he acted dishonestly, and, if the 
juiy have a reasonable doubt, it should be 
resolved against the debtor. Second, that 
the burden of proof is on the defendant, to 
show that the moneys from the over-drafts 
bought those particular gold certificates 
which are in question, and none other, and, 
if the juiy have reasonable doubt about it, 
the verdict should be against the defendant. 

THE COURT: I have stated to you that 
the burden of proof is on the defendant; 
and that, as to the preconceived idea of 
fraud, and also as to the identity of the 
gold certificates, he has to make out his de- 
fence, as in all other civil cases, by a fair 
preponderance of evidence, to your satisfac- 
tion, as reasonable men. The rule is not as 
in criminal cases, that, if there is a reason- 
able doubt, it is to be resolved in favor of 
the defendant. It is a question of a fair 
prepondei-anee on both those points, on 
which undoubtedly the defendant is to 
mak:e out a defence to your satisfaction. 

Mr. Bangs: I ask the com't to charge that 
the presumption of law is that the defend- 
ant did not intend any violation of the bank- 
rupt law^ and that the burden is upon the 
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petitioners of making out a knowing and in- 
tentional violation of the banknipt law on 
the pail of the defendant 

THE COURT: I decline to charge that, 
on the ground that, unless it is shown by 
the defendant that these gold certificates 
are identified in the way in which I stated, 
and unless it is shown that one or the other 
of the two propositions is true, on the un- 
disputed facts in the case, an act of bank- 
ruptcy has been committed, and the verdict 
must be for the plaintiffs. 

The jury retu-ed, and after some little ab- 
sence brought in a verdict for the debtor. 
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Case 'No. 10,857. 

PAYSON T. BROOKE. 

[1 Wkly. Notes Cas. 89.] 

District Court, E. D. Pennsylvania. Nov. 19, 
1874. 

Evidence — Admissibility of Portions of Bec- 

OKT). 

Power of assignee of bankrupt corporation to 
call in suljscriptions to stock. 

Action in assumpsit to recover from defend- 
ants an assessment of 60 per cent, on ten 
shares of stock of the bankrupt corporation 
held by them. The declaration averred that 
defendants bad paid 20 per cent, on subscrib- 
ing, and were liable for remaining 80 per 
cent, in event of the 20 per cent cash fund 
becoming impaired by losses. That after- 
wards (by Chicago fire) the 20 per cent, cash 
fund and all the funds of the company were 
by reason of losses by fire impaired and ex- 
hausted. That the company was, on cred- 
itors' petition, adjudicated bankrupt, and that 
the plaintiff, its assignee, applied to the court 
in bankruptcy and obtained leave to make 
an assessment on the stockholders of 60 pei" 
cent [see Case No. 11,704] on the par of their 
stock, which he accordingly did, and gave 
notice thereof to defendants. A second count, 
in indebitatus assumpsit, averred in general 
terms an indebtedness of defendants to plain- 
tiff for moneys, to wit, 5600, in respect of 
divers, to wit, 10, shares of stock of the bank- 
nipt company, owned by defendants, by vir- 
tue of divers calls and assessments duly 
made. Issue joined on plea of non assumpsit. 

Plaintiff's counsel offered in evidence under 
the first count an exemplification of record 
from the bankrupt court at Chicago, cei'tified 
to contain "true and con-eet copies of the 
original papers and records therein set forth 

' 19FED.CAS. — 2 



[ and of the whole thereof." On inspection this 
record appeared to set forth in full the pro- 
ceedings up to and including adjudication of 
bankruptcy, omitted memorandum of first 
meeting of creditors, but certified the appoint- 
ment of assignee, acceptance by him, and 
copy of assignment. The rest of the copy 
consisted of proceedings on petition of the as- 
signee for leave to make an assessment, but 
omitted answers of certain stockholders, and 
the report of the register in that proceeding, 
the existence of which aflSrmatively appeared 
from the portion of the record certified. Uu 
objection made, the learned judge admitted 
the paper to prove assignment, but rejected 
all that followed that. 

Plaintiff's counsel then offered to prove as- 
sessment made by assignee, proprio vigore 
officii, but declined, in answer to a question of 
the judge, to say that they expected to prove 
that the liabilities of the bankrupt corpoi-a- 
tion exceeded the original paid-up capital, 
and the 60 per cent, assessment on all its 
stock. They said that they expected to prove 
that the assignee, on investigation, found and 
decided that a 60 per cent assessment, was 
necessaiy to meet the company's liabilities. 
The offer was rejected. 

J. Cooke Longsti'eth and H. W. Tenney, for 
plaintiff, 
air. Hannis, for defendant. 

THE COURT saying: 1. That the exemp- 
lification of record offered was not admissable 
to prove the decree of the court in bankruptcy 
authorizing an assessment by the assignee, 
because it is apparent that parts of the rec- 
ord of the proceedings that culminated in 
that decree wei'e not certified, and thei-e was 
no offer to prove their contents, 

2. To prove an order in a particular pro- 
ceeding in a bankrupt case, it is ntt neces- 

i sary to produce the whole record of thut case, 
I but only the whole record of that paiiricular 
proceeding. 

3. That it is not competent for the assignee 
of a bankrupt corporation, of his own motion, 
to make an assessment on unpaid balances, 
or instalments, on stock in such corporation. 

4. That before recovery can be had in an 
action at law from the stockholders of an 
insolvent corporation, in respect of the unpaid 
balances on their stock subscriptions, there 
must have been either corporate action to fix, 
or a judicial ascertainment of, tlie defend- 
ant's liability. 

At the request of plaintiff's counsel, THE 
COURT withdrew a juror and allowed the 
case to be continued. 

Tlie above case is kindly reported by Mr. 
Longstreth, at the request of the court 

[NOTE. For actions brought by the assignee 
against other delinquent stockholders, see Pay- 
son V. Hadduck. Case No. 10,862; Same .v. 
Stoever, Id. 10,863; Same v. "Withei-s, Id. iO,- 
864; Same v. Coffin, Id. 10,859 and 10,858.] 
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Case No, 10,858. 

PAYSON Y. COFFIN- 

[4 Dill. 386; 1 5 Cent. Law X 220.] 

Circuit Court, D. Kansas. 1877. 

Baxkuupt Act — Statute of Limitation's — Jukis- 

DKTIOX OF (JlHCUlT COUllT — AMOUNT. 

1. The two-years limitation provision in the 
bankrupt act [14 Stat. 517], applies to suits by 
assignees to collect the debts and assets of the 
estate, as well as lo suits relating to specific 
property. 

[Cited in Walker v. Towner, Case No. 17,089; 
McCan v. Couery, 12 Fed. 318.] 

2, Suits may be brought in the circuit courts 
of the United States, by assignees in bankrupt- 
cy, without reference to the amount or value in 
controyei-sy. 

Action by [James R.] Payson, assignee in 
bankruptcy of the Republic Insurance Com- 
pany, of Chicago, to recover a second assess- 
ment or call from the defendant [W. G. 
Coffin] as a stockholder in the bankrupt com- 
pany. Plea: that no cause of action hath 
accrued against the defendant within two 
years next before the commencement of this 
suit. Demurrer to plea. 

[The fii-st assessment in this case was 
levied by the court in Case No. 11,704. An 
action -was brought on this first assessment 
against the defendant in Case No. 10,859.] 

Sir. Howell, for plaintiff. 
Mr. Wheat for defendant. 

MILTjER, Circuit Justice, orally delivering 
his .ludgment, held: 

1. That the plea of the statute of limita- 
tions was sufficient in point of form. 

2. That the plea was good in substance; 
in other words, the two years limitation in 
the bankrupt act applies to suits by assignees 
to collect the debts and assets of the estate, 
as well as to suits relating to specific prop- 
erty. 

3. Whether the cause of action accrued un- 
til the second assessment (the one in suit) 
was made by the bankruptcy court, is a ques- 
tion which does not legitimately arise on the 
demurrer to the plea of the statute of limita- 
tions. Demurrer to the plea of the statute 
of limitations overruled. 

It was also held by Mr. Justice MILLiER 
(the circuit judge concurring), on a demurrer 
to the petition in another ease, that assignees 
in bankruptcy, under the bankrupt act as 
amended Jime 22d, 1874 [IS Stat. 178], if not 
before, may sue in the circuit courts of the 
Tnited Stales to collect assets and debts due 
the estate, without i-eferenee to the amount 
claimed; that the limitation of $500 in the 
act of March 3d, 1875 [18 Stat. 470], as to 
the genei-al jurisdiction of the circuit courts, 
does not apply to such suits. 

NOTE. See Walker v. Towner [Case No. 
17.089]. Limitation applies to causes of action 
which existed before the bankruptcy, as well 



as to those which arise after. Norton v. De La 
ViUebeuve [Id. 10,350]. Conflicting decisions 
cited, Franli, Bankr. Act (3d Ed.), p. 41, note 
80. 



1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by Dermission.] 



Case :No. 10,869. 

PAYSON V. COFFIN. 

[5 Dill. 473.] 1 

Circuit Court, D. Kansas. 1878. 

Bankuupt Act—Statute of Limitations— Lia- 
bility OP Stockholders. 

1. The two-years statute of limitations in the- 
bankrupt act (Rev. St § 5057) applies to an ac- 
tion by the assignee to enforce against stock- 
holders the payment of their unpaid shares. 

2. The statute, in such a case, begins to nin 
from the date of the execution of the deed of 
assignment to the assignee, and not from the 
date of the assessment on the shares by the 
bankruptcy court 

The question to be decided Is whether the 
action is barred by the section of the bank- 
rupt act (Rev. St § 5057) which provides that 
no suit at law or in equity shall, in any ease, 
be maintainable by or against the assignee,^ 
etc., unless the same shall be brought within 
two years from the time the cause of action 
accrued for or against such assignee. 

Shortly, the facts are these: June 29th, 
1870, the defendant [W. G. Coffin] subscribed 
for $5,000, being fifty shares of the stock of 
the banki'upt company. On November 14th,. 
1872, a petition in bankruptcy was filed 
against the company. December 18th, 1872,. 
the adjudication of banliruptcy having been 
made, the register duly assigned and con- 
veyed all of the estate of the bankrapt [the- 
Republic Life Insui-ance Company] to the 
assignee [James R. Payson], who Is the 
plaintiff here. On February 4th, 1873, on the 
petition of the assignee, the bauki-uptcy court 
ordered an assessment of §60 on every share- 
of unpaid stock. [Case No. 11,704.] Defend- 
ant was sued on this assessment, and ou 
June 9th, 1874, judgment was rendered 
against him, which he paid. Afterwards, 
viz., October 17th, 187G, upon the petition of 
the assignee, the banlcruptcy court made an- 
other assessment of $10 per share on every 
share of unpaid stock. On the 12th day of 
Febniaix 1877, this action was brought to 
recover the assessment made October 17th, 
187G. 

The charter of the company provides "that 
the real and peraonal property of each in- 
dividual stockholder shall be held liable for 
any and all losses and liabilities of the com- 
pany to the amount of the stock subscribed or 
held by him and not actually paid in;" and 
that "in all cases of losses exceeding the 
means of the corpoiution, each stockholder 
shall be liable to the amount of unpaid stock 
held by him." 

Plaintiff avei-s, in his complaint in this 
suit that on the 9th of October, 1871 (the 



1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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date of the great Chicago fire), "the said 
company met with losses by fire by which 
the whole of the cash fund and all of the 
funds it possessed were exhausted, leaving 
the company without means of payment, ex- 
cept by assessment upon the capital stock 
and stockholders." 

H. Scott Howell, for plaintiff. 
Clough & Wheat, for defendant 

DILLON, Circuit Judge. The two-years 
limitation in the bankrupt act is applicable 
to actions like the present. Walker v. 
Towner [Case No. 17,089]; Seovill v. Shaw, 
— Gir. Ot Dist Mass.. Oct, 1878, before 
Clifford and Lowell, XT.,— [Id. 12,552]. The 
assessment upon which this action was 
brought was made nearly four years after 
the adjudication of bankruptcy and the 
execution of the deed of assignment The 
only question is when the statute begins 
to run. The contention of the plaintiff 
is that it begins to run only from the time 
when the assessment of October 17th, 1876, 
was made. If so, the action is not barred. 
The contention of the defendant is that 
the statute commenced to run at least 
from the time when the deed of assign- 
ment was executed. If so, the action is 
barred. Extended consideration of this 
question Is not necessary, since it has been 
decided, for reasons that are entirely satis- 
factoiy, in the case of Seovill v. Shaw, su- 
pra, that the stockholders were liable to the 
suit of the assignee under the assignment 
at any time after it was executed, for the 
enforcement of their obligations as stock- 
holders. The facts of that ease presented 
the exact question we are called on here to 
decide, and it was elaborately argued by 
able counsel. 

That was an action by the assignee in 
bankruptcy of a coal and mining coi-pora- 
tion against a stockholder to enforce the 
payment of amounts alleged to remain un- 
paid on shares held by the defendant On 
Api'il 2d, 1874, the petition in bankruptcy 
was filed, and on Aprfi. 29th, 1874, the plain- 
tiff was appointed assignee, and received a 
deed of assignment On .Tune 10th, 1876, 
the bankmptey court made an assessment, 
and shortly afterward the action was 
brought. It was held that the cause of ac- 
tion accmed to the assignee on receiving the 
deed of assignment, and, as more than two 
years had elapsed before the suit was com- 
menced, the same was barred. The comt 
held that the cause of action was the de- 
fendants' obligation to pay for their stock, 
and not the assessment by the order of the 
bankiTiptcy court If bankruptcy had not 
taken place, creditors would have had a 
remedy; and such remedy is equally open 
to the assignee. Says Clifford, J., in giving 
his opinion: "Creditoi's, after the failure of 
the coi-poration, could have brought a bill in 
equitj' against the corporation, and joined 



the stockholders to enforce the payment; 
and it is equally clear that the assignee 
might have sued the moment the title to the 
estate of the bankrupt was duly conveyed 
to him as such assignee. Stockholdei-s, un- 
der such circumstances, are debtoi-s to the 
corporation; consequently, the claim against 
them passed to the assignee, as part of the 
property, estate, and credits of the bank- 
i-upt" Terry v. Anderson, 95 U. S. 636. 
Judgment for the defendant. 

[NOTE, Subsequently another action was 
brouglit against the defendant upon a second 
assessment. The case was heard upon demur- 
rer to plea of statute of limitations. Case No. 
10,858. For actions brought by the assignee 
against other defendants, see Payson v. Dietz, 
la. 10,8(51: Paysou v. Stoever, Id. 10,863: Pay- 
sou V. T^'-Jtliers, Id. 10,864; Payson v. Hadduck, 
Id. 10,862.] 



Case K"o. 10,860. 

PAYSON et al. v. COOLIDGE et al. 

[2 Gall. 233.] i 

Circuit Court, D. Massachusetts. Oct. Term. 
1814.2 

Bills and Notes— Pkomise to Accept Nox-Ex- 

JSTING Bill— CONSIDEltATIOX. 

1. A promise to accept a non-existing bill, 
shown to a third person, who upon the face of 
such promise takes it for a valuable considera- 
tion, is in law an acceptance of such bill, when 
drawn. And it is immaterial, whether the con- 
sideration allowed by the holder was a debt pre- 
viously due to him from the drawers, or money 
advanced to them at the time of receiving the 
draft 

[Cited in Bayard v. Lathy, Case No. 1,131.] 
[Cited in Brush v. Scribner, 11 Conn. 403.] 

2. What is sufficient evidence of an admission 
by the acceptors of an endorsement to the hold- 
ers of a bill. 

Assumpsit on a b'ill of exchange drawn at 
Baltimore on the 7th of March. 1814, by 
Messrs. Cornthwait & Carey, for 2,000 dollars, 
upon the defendants at Boston, payable at 
sight, to the order of John Eandall, and by 
him endorsed to the plaintiffs. The declara- 
tion alleged the bill to be duly accepted by 
the defendants. At the trial upon the general 
issue, the endoi-sement was denied, and, to 
prove it, the plaintiffs offered in evidence 
the alHdavit of Coolidge (one of the defend- 
ants), filed in this cause to procure a con- 
tinuance thereof. The affidavit, among other 
things, stated that the deponent expected to 
prove by Messrs. Cornthwait & Carey, that 
previous to the 1st day of March, 1814, they 
{Me?srs. Cornthwait & Carey) were indebted 
to the plaintiffs in a larger sum of money 
than 2,000 dollars, and that finding them- 
selves unable to pay the plaintiffs, they 
gave them a draft on the defendants on the 
14th 3 day of March, 1814, for 2,000 dollars. 



1 [Reported by John Gallison, Esq.] 

2 [Affirmed in 2 Wheat (15 U. S.) 66.] 

3 The draft was really dated on the 7th, and 
not on the 14th of March; but as no other draft 
had been given for 2,000 dollars, and that of 
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in part payment of their demand, witliout a 
knowledge of what the defendants had 
Avritten to Messrs. Cornthwait & Carey; and 
that the said draft was not taken by the 
plaintiffs in consequence of any supposed 
promise on the part of the defendants to ac- 
cept the same, but was taken by the plain- 
tiffs in the hope of receiving a part of their 
said debt from funds supposed to be in the 
defendants' hands, they (Messrs. Cornthwait 
& Carey) being at that time embaiTassed 
and unable to pay the plaintifCs' demand, 
which the plaintiffs well knew, &c. &c.; and 
that, without proof of these and other facts 
stated in the affidavit, the defendants could 
not safely proceed to trial. To the admis- 
sion of this affidavit, for the purpose of prov- 
ing the endorsement to the plaintiffs by 
Kandall, the defendants by their counsel ob- 
jected. 

Before STORY, Circuit Justice, and DA- 
VIS, District Judge. 

STORY, Circuit Justice. We are of opin- 
ion, that the affidavit, taken in connexion 
with the bill, is proper evidence to be left 
to the jury, from which they may infer an 
admission by the defendants, that the plain- 
tilt's are the legal holders of the bill. It is 
true, that the bill is not accurately describ- 
ed in the affidavit, and this by mere mistake, 
as it must be presumed, for there is no rea- 
son to suppose a deliberate intention to com- 
mit perjury. But there cannot be a doubt, 
that the bill declared on, and the bill de- 
scribed in the affidavit, are the same, and 
that the affidavit contemplated them as 
such. How otherwise could the existence of 
such a bill, or the circumstances, under 
which it was obtained, be at all material to 
the defence of the deponent? Supposing 
this to be so, there is strong evidence to 
show, that the plaintiffs are the legal hold- 
ers of the bill, for the defendants -admit, 
that it came lawfully to their possession for 
a valuable consideration. Indeed, the whole 
defence stated in the affidavit turns upon the 
siupposition, that the plaintiffs have a good 
title to the bill, but that it was not received 
■under circumstances, which bind the de- 
fendants to an acceptance. Let the affida- 
vit be read to the jury. "Valeat quantum 
valere potest." 

In the further progress of the cause, it ap- 
peared that previous to the existence of the 
present bill, viz. on the 21st of February, 
1S14, Messrs. Cornthwait & Carey drew an- 
other bill on the defendants for the sum of 
2,700 dollars payable to Randall, and by him 
endorsed to the plaintiffs, which was sent 
to Boston, and there protested by the plain- 
tiffs for non-acceptance, and afterwards re- 
turned protested, and information of the 
non-acceptance was first received by the 
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the 7th was the only one in controversy be- 
twoon the parties, it was admitted to be a mere 
unintentional misdescription of the draft. 



drawers in a letter from the defendants dat- 
ed the 28th of the same month of E^ebruary. 
The letter was as follows: "Yours of the 
21st instant is at hand this morning, as also 
a letter from Mr. Williams with a bond of 
indemnity. This bond, conformably to our 
laws, is not executed as it ought to be, but 
it may be otherwise in your state. It will 
therefore be necessary to satisfy us the 
scroll is correct and legal with you instead 
of a seal. We notice no seal to any of the 
signatures. We regret that you were so 
hastj' in again drawing on us before the 
business was adjusted, and then even for a 
sum exceeding the nominal balance of ac- 
counts, which compels us to note the draft. 
We shall write our friend Williams per this 
mail, and will state to him our ideas re- 
specting the bond, which he will probablj"" 
determine. If Mr. Williams feels satisfied on 
this point, he will inform you, and in that 
ease your di-aft for 2,000 dollars will be hon- 
ored. The balance may stand to cover ex- 
penses, which may probably be demanded 
before we hear ^rom you again, even if a 
favorable decision takes place. We do not 
wish for any benefit to ourselves, but really 
should tliink the whole had better remain 
till the present supreme court is over, when 
probably the cause will be decided, and if 
favorably, the whole can be settled in a mo- 
ment," &c. &e.4 

The letter written to Mr. Williams by the 
defendants was of the same date, and as fol- 
lows: "Yours of the 21st is at hand cover- 
ing Cornthwait & Carey's bond, which we 
notice is signed, and a scroll instead of a 
seal affixed to the signature, which here 
would not be considered a sealed instrument 
and legally executed— will you determine 
whether that is considered, without any 
question, legal with you; and if you do not 
find it is, an instrument legally executed 
must be forwarded instead of it. You know 
the object of the bond, and of course see the 
propriety of our having one not only legal, 
but signed by sureties of unquestionable re- 
sponsibility, respecting which we shall whol- 
ly rely on your judgment. You mention the 
last surety as being responsible; what think 
you of the others? They have very hastily 
drawn on us for 2,700 dollars, somewhat 
more than the nominal balance of account, 
which it mortifies us to refuse; but the 
fault is theirs, and we have written respect- 
ing the bond, &e. and told them, you would 
be able to decide, whether we could consist- 
ently honor this draft to the amount of 2,000 
dollars, a sum we should pay, provided you 

4 This part of the letter alludes to the case 
of The Hiram, then pending in the supreme 
court of the United States. This vessel was 
captured on a voyage to Lisbon, having a Brit- 
ish license; Messrs. Cornthwait & Carey were 
shippers; and the proceeds had been delivered 
to Messrs. Coolidge & Co. as agents of Corn- 
thwait & Carey, on hail. The bill was drawn on 
those funds. See The Hiram, 8 Cranch [12 U. 
i S.] 444. 
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are satisfied the instrument sent us is legal, 
ancl the signers of unquestionable solidity, 
such as you "would receive for a debt due 
you, payable in two or three years, as you 
know, if not decided at the present term of 
the supreme court, it will not be for a year 
at least; or, in case they execute another 
bond instead of this, provided you find that 
necessary, which we will return you or 
them on receipt of the other. You will con- 
fer on us a favor by doing in this business 
the same, as though you were in our place." 
These letters were duly sent by mail. On 
or about the oth of March, 1814, Samuel 
Carey, of the firm of Cornthwait & Carey, 
called on Mr. Williams, at his counting 
room in Baltimore, to know if the latter had 
satisfied the defendants as to the sufficiency 
of the bond, to which inquiry Mr. Williams 
stated the substance, and read a part of a 
letter written by him that day to the de- 
fendants. On the same day, one of the house 
of the plaintiffs called to know, if Mr. Wil- 
liams had written the defendants in a man- 
ner calculated to satisfy them on the sub- 
ject of the bond, to whom Mr. Williams 
stated as he had before done to Mr. Carey, 
and also read a copy of his letter to the de- 
fendants. This letter, dated the oth of 
'March, was as follows: "I have received by 
this morning's mail your favor of the 2Sth 
ultimo; and am assured,' that the bond trans- 
mitted to you is executed conformably to the 
usual mode here; and that it is sufficient for 
the purposes for which it was given, pro- 
vided the parties possess the means. And 
of the last signer I have no hesitation in 
expressing my firm belief of his being able 
to meet the whole demand himself; of the 
principals I cannot speak with so much con- 
fidence, not being well acquainted with their 
resources. Under all the circumstances, I 
should not feel inclined to withhold from 
them any portion of the funds, for which 
the bonds were given." The draft was after- 
wards taken by the plaintiffs on the Tth of 
March, ai;id presented to the defendants for 
acceptance on the 14th of the same month, 
who refused to pay or accept the same. 

Mr. Hubbard, for defendants, contended, 
that upon this evidence the plaintiffs 'were 
not entitled to recover: (1) Because there 
was no acceptance of the bill. A promise 
to accept a non-existing bill is not in point 
of law an acceptance, although taken on the 
faith of such promise. Even if a different 
rule were admitted to exist in ordinary cases 
it would not apply to this case, for here the 
bill was taken for a pre-existing debt. (2) 
The defendants are not bound by the answer 
of Williams, for he did not purSue the spe- 
cial authority given him. All the signers 
were not of unquestionable solidity. And 
he cited Storer v. Logan, 9 Mass. 55. 

Mr. Prescott, for plaintiffs, e contra, affirm- 
ed the law to be for the plaintiffs on both 
points. 



STORY, Circuit Justice. I take it to be 
clearly settled, that a promise to accept a 
non-existing bill, if shown to a third person, 
who, upon the faith of such promise, re- 
ceives the draft for a valuable consideration, 
is in point of law an acceptance. Such was 
the doctrine of Lord Mansfield in Pillans v. 
Van Mierop, 3 Burrows, 1663, and Mason v. 
Hunt, 1 Doug. 297, which, though sometimes 
doubted in later times, has never been over- 
ruled, and in my judgment stands support- 
ed by principles of public policy and con- 
venience. See Story, Bills, § 249, note 1, 
where all the authorities may be found col- 
lected; 3 Kent, Comm. (5th Ed.) 84, 85. I 
shall adhere to that doctrine until a different 
rule is taught me by a tribunal, which I am 
bound to obey. There is no foundation for 
the distinction, asserted by the defendants' 
counsel, as to receiving such a draft for a 
pre-existing debt. It is sufficient, that it is 
received for a fair and valuable considera- 
tion, and on the faith of a promise by the 
drawers to accept it. Although a debt be al- 
ready due, the party who receives such a 
draft in part payment, thereby as much 
gives credit to the drawer and acceptor, as 
a party who advances his monej' upon the 
draft. In respect to Mr. Williams, it is clear 
that the letter written to him by the defend- 
ants was not shown to the drawers or to 
the plaintiffs, and thex-efore they have noth- 
ing to do with his private instructions. The 
defendants refeiTed the drawers to him for 
an answer to certain questions, and agreed 
to be bound by his answers; and if Mr. Wil- 
liams gave such an answer, as satisfied the 
terms of the defendants' letter to the draw- 
ers, it binds the defendants as an absolute 
agreement by them to accept a draft for 
2,000 dollars. 

The questions for the jury therefore are, 
upon the whole evidence, whether Williams, 
upon the application of the plaintiffs, after 
they had seen the letter addressed to the 
drawers, did declare himself satisfied with 
the bond referred to in the letter; and wheth- 
er the plaintiffs took the present draft upon 
the faith of that letter and of Williams's dec- 
lai"ation. If so, then the plaintiffs are en- 
titled to recover, notwithstanding the con- 
sideration for the draft, as between them 
and the drawers, was a pre-existing debt, or, 
to bring it to the present case, was a part 
payment of the previous bill drawn for 2,700 
dollars. And even supposing (what does not 
appear), that Williams, under all the cir- 
cumstances, did exceed the private instruc- 
tions given to him by the defendants, still,- 
as those instructions were not communicated 
to the plaintiffs, it cannot affect the right of 
the plaintiffs to a recovery. 

Verdict for the plaintiffs. 

NOTE. See Pierson v, Dunlop. Cowp. 572- 
574; Johnson v. Colliogs, 1 East, 98; Clarke v. 
Cock, 4 East. 57; Wynne v. Baikes, 5 East, 514; 
Wilson v. Clements, 3 Mass. 1-; Banorgee v. 
Hovey, 5 Mass. 11; Storer v. Logan, 9 Mass. 
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■55; McEverg v. Mason, 10 Johns. 207; Van 
Reimsdyk v. Kane [Case No. 16,872]. 

On a writ of error to the supreme court, the 
judgment in this case of Payson t. Coolidge 
was affirmed. 2 Wheat. [15 U. S.] 66. See, 
also, on the same point, Schimmelpennieh v. 
Bayard, 1 Pet. [26 U. S.l 264: Boyce v. Ed- 
wards, 4 Pet. [29 U. S.] 121; Wildes v. Savage 
[Case No. 17,653]; Russell t. Wiggin [Id. 12,- 
165]. 



Case No. 10,861. 

PAYSON V. DIETZ. 

[2 Dill. 504; i 12 Am. Law Reg. (N. S.) 511; S 

N. E, R. 193; 5 Chi. Leg. News, 434; 

30 Leg. Int. 313.] 

Circuit Court, D. Iowa. 1S73. 

Bakkuupt Act— Juuisdjctios op Ciuooit Court. 

1. The circuit court of the United States has 
jurisdiction of a coiomon law or equity action 
brought by an assignee in bankruptcy appointed 
in another district where such an assignee is a 
citizen of another state, and the defendant is a 
citizen of the state where the action is brought, 
and the amount in dispute exceeds the sum of 
five hundred dollars. 

[Cited in Stansell v. Levee Board of Mississip- 
pi, Dist. No. 1, 13 Fed. 851.] 

2. Jurisdiction of the state and federal courts 
as affected by the bankrupt act [14 Stat. 517] 
considered. 

[Cited in Claflin v. Houseman, 93 U. S. 134.] 
[Cited in brief in Cook v. Whipple, 55 N. Y. 
156.] 

In equity. The defendant moves to" dis- 
miss the action for want of jurisdiction. 

The petition alleges that the plaintiff, 
"Joseph R. Payson, assignee in bankruptcy 
of the Republic Insurance Company of Chi- 
cago, Illinois, is a citizen of the state of 
Illinois, and that the defendant is a citizen 
of the state of Iowa." 

The petition then proceeds to set out a 
case to recover of the defendant the sum of 
$600. the amount of an unpaid assessment 
upon stock held by him in the Republic In- 
surance Company. Among other averments 
is one that this company, by reason of losses 
in the Chicago fire, was unable to meet its 
debts and liabilities, except by an assess- 
ment upon its stockholders; that the said 
company has been" adjudged a bankrupt ttj 
the proper distiict court in Illinois; and that 
the said court, after notice to the stockhold- 
ers, ordered the assignee to make upon them 
a call and assessment for the whole amount 
due and unpaid upon their stock. [Case No. 
11,704.] 

There are over one hundred other actions of 
like character brought by the plaintiff as as- 
signee against the stockholders of the com- 
pany in this state, in which motions are made 
to dismiss for want of jurisdiction. 

H. B. Allen, Galusha Parsons, and C, H. 
Gatch, for the motion. 

H. Scott Howell, Austin Adams, John N. 
Rogers, and Joseph G. Anderson, against the 
motion. 

1 [Reported by Hon. .John F. Dillon, Circuit 
Judge, and here repi'inted by permission.] 



Before DILLON, Circuit Judge, and LOVE, 
District Judge. 

DILLON, Circuit Judge. Since the amount 
in dispute exceeds §500, and the plaintiff is 
a citizen of Illinois, and the defendant a citi- 
zen of Iowa, the jurisdiction of this court 
under the eleventh section of the judiciary 
act [1 Stat. 78] plainly exists, unless it be 
taken away by the provisions of the bank- 
rupt act. It is admitted that there is no 
express provision depriving either this eouit 
or the state courts of jurisdiction of actions 
in behalf of assignees in bankruptcy. It is 
argued, however, that the jurisdiction of each 
of these classes of courts is taken away as a 
necessary or implied effect of the jurisdiction 
which is conferred by the bankrupt act upon 
the district courts of the United States as 
courts of bankruptcy. It is claimed, and 
we are inclined to think correctly, that the 
district courts of the United States have 
jurisdiction by reason of the subject matter 
of all proceedings in bankruptcy, and over 
all actions by assignees in bankruptcy, even 
though such actions be not brought in the 
district where the proceedings in bankruptcy 
are pending; and that since congress has 
thus established bankruptcy courts through- 
out the United States and given them this 
full and plenary jurisdiction, and since tlie 
second section of the bankrupt act prescribes 
that the circuit couits may exercise certain 
specific powers and jurisdiction in bankrapt- 
ey proceedings and actions, the conclusion, it 
is insisted, is a necessaiy or legitimate one, 
that it was the intention of congress that all 
jurisdiction in bankruptcy cases should be 
exclusively in the bankruptcy coiirts, ex- 
cept so far as the bankrupt act expressly 
confers such jurisdiction upon the circuit 
coui-t. 

We have felt the force of the argument 
made to support the exclusive jurisdiction of 
the district courts in all actions relating to 
the collection of the assets of the estate, and 
in all other actions concerning the estate, ex- 
cept so far as a concurrent jurisdiction is vest- 
ed in a limited class of cases by the second 
section in the circuit courts; but upon the 
best consideration we have been able to give 
to this view, we have not been able to reach 
the conclusion that it is sound. 

We mention briefly some of the reasons 
which sustain the jurisdiction of the circuit 
court in actions of this character. 

1, This court, where the jurisdiction aris- 
ing from citizenship exists, is a court of full 
common law and equity powers. In this 
action the requisite citizenship does exist, 
and the cause of action is not one created by 
the bankrupt act, but is essentially a com- 
mon law action to enforce a contract against 
the defendant. It is true that the assignee 
claims title under the proceedings in bank- 
ruptcy, much like an executor under proceed- 
ings in the probate court, but this does not 
make the action, properly viewed, a proceed- 
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ing in bankruptcy. Witli the consent and 
\indei' the direction of the proper banki-uptcy 
<'Ourt, there is no reason ■why an action like 
this should not he enforced either in the 
state court, or in this court, as may be 
<leemed most expedient. Essentially it does 
not differ from actions of which both classes 
of courts constantly take cognizance as part 
■of their original and rightful jurisdiction. 

2. The ai-gument against the jurisdiction of 
this court derives all its force from the sup- 
posed exclusive jurisdiction of the district 
courts, and that such jurisdiction is exclu- 
sive, both of the state courts and of this 
court, except to the limited extent mentioned 
in the second section of the acr. 

If congress had intended by the first sec- 
tion of the act to make the jurisdiction of 
the district courts exclusive in the collection 
of assets, and to deprive all other courts of 
jurisdiction over any action by or against as- 
signees in bankruptcy, it would have been 
as easy as it would have been natural to em- 
ploy language to express this pui-pose. But 
it will be observed that the word "exclusive" 
as descriptive of the jurisdiction, is not only 
not used, but seems to have been carefully 
avoided. 

3. That the state courts are not deprived of 
jurisdiction in ordinary common law and 
equity suits, simply because brought by the 
assignee in bankruptcy, is a proposition that 
has the support of many well reasoned adju- 
dications made both imder the bankrupt act 
of 1841 [5 Stat 440] and the present act 
"Ward V. Jenkins, 10 Mete. [Mass.] 583; Stev- 
ens V. Mechanics' Sav. Bank (1S69) 101 Mass. 
109; Boone v. Hall (1869) 7 Bush, 6G; Wins- 
low V. Clark, 2 Lans. 377; Gilbert v. Priest 
[Go Barb. 444], and cases cited; Peiper v. 
Havmer, 5 N. B. R. 252, S Phila. 100; Mitch- . 
■ell V. Great Works [Case No. 9,662], per Story, 
J.; In re Central Bank [Id. 2,547], per Bene- 
dict, J.; Nortli Carolina v. Trustees of Uni- 
versity [Id. 10,318]; Carr v. Gale [Id. 2,435]; 
Ijucas V. Morris [Id. 8,587]; 1 Kent, Comm. 
379, 400. 

And Mr. Justice Clifford, in the able judg- 
ment in which he demonstrated the jurisdic- 
tion of the several district courts of the Unit- 
ed States in all matters and cases in bank- 
I'uptcy, expressly admits that "state courts 
may, doubtless, exercise concurrent jurisdic- 
tion witli the circuit and district courts in 
certain cases growing out of proceedings in 
banki-uptcy." Shennan v. Bingham [Case 
No. 12,7G2]. 

And if these comrts may exercise a concur- 
rent jurisdiction in any event, it would seem 
to be in cases where the assignee, with the 
consent or concurrence of the bankruptcy 
court, resorted to them for the ordinary pm-- 
pose of collecting the assets of the estate. 

Assuming the decisions in favor of the con- 
current jurisdiction of the state courts in 
certain classes of action by assignees in bank- 
I'uptcy to be correct it would be an anom- 
alous result, and one which we can hardly 



suppose congress intended, viz., that the state 
courts should exercise their general concur- 
rent jurisdiction, if the assignee should de- 
sire to resort to them, but that this court 
should not exercise its like jurisdiction. 

4. The jurisdiction of this court under the 
judiciary act is plain. Itepeals by implica- 
tion are not favored. Jurisdiction plainly 
confen-ed upon one court cannot be taken 
away by mere affii-mative legislation con- 
ferring like jurisdiction upon another court. 
Speaking of this subject, an eminent judge 
holds this language: "There is, I think, no 
instance in the whole histoiT of the law 
where the mere grant of jurisdiction to a par- 
ticular court, without any words of exclusion, 
has been held to oust any other court of the 
powers which it, before possessed." Per 
Bronson, J., in Delafleld v. State of Illinois, 2 
Hill, IGl. 

For these reasons the motion to dismiss for 
want of jurisdiction is denied. Motion denied. 

As to state and federal jurisdiction in cases 
by aud against assignees in bankruptcy, see In 
re Davis [Case No. 3,620]; Norton v. Boyd, 3 
How. [44 U. S.] 437. 

[NOTE. For actions brought by the assignee 
against other delinquent stockholders, see Pay- 
son V. Brooke, Case No. 10,857; Payson v. Stoe- 
ver. Id. 10.863; Payson v. Withers. Id. 10,864; 
Payson v. Coffin, Id. 10,859 and 10,858; Payson 
V. Hadduck, Id. 10,862.] 



Case No. 10,863. 

PAYSON V, HADDUCK et al. 

[8 Biss. 293; i 11 Chi. Leg. News, 57.] 

District Court, N. D. Illinois. Oct, 1878. 

Admixistration op Estates— Costixgest Claims 
Not Bakued by Two Yeaus' Limitation Stat- 
ute — Liability ov Heir fok Ancestor's Lia- 
bilities — Equitv Jurisuictio:? — Capital Stock 
Assessment. 

1. A contingent daim which is not due, or 
which had not accrued prior to the dose of the 
administration of an estate, is not barred by 
the Illinois statutory two years' limitation of 
time within which to exhibit daims against a 
decedent's estate. 

2. The heir is liable to the extent both of the 
personal and the real estate received from his an- 
cestor, for the contracts or liabilities of the an- 
cestor, and where these daims have not accrued 
until after the administration of the estate is 
dosed, suit may be brought and maintained 
against the heir, to the extent of the assets de- 
rived from the ancestor. 

3. Where the ancestor holding capital stock 
in a corporation, subject to assessment died, 
and subsequent to the dose of administration 
of the estaxe, an assessment was made upon 
the stock: ffeld, that a suit in equity could be 
maintained against the heirs for such assessment 
to the extent of assets received from the an- 
cestor. 

[This was a biU in equity by Joseph E. 
Payson, assignee of the Republic Insurance 
Company, against Benjamin F. Hadduek, Jr., 
and others, to enforce the payment of cer- 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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tain assessments levied by tlie court in Case 
No. 11,704. Heard upon demvuTer.] 

Tenneys, Flower & Abercrombie, for com- 
plainant, 
ilattocks & Mason, for defendants. 

BLODGETT, District Judge. I will say to 
counsel that I have not had time— I have not 
been able to take such time as I could have 
wished, in following out the interesting ques- 
tions that are raised in this case. I have 
only been able to give the case such cursory 
examination as has satisfied my own mind; 
and what I say in disposing of the case, I 
do not wish to have considered as an ex- 
haustive discussion of the questions of law 
raised, and which have been so ably argued 
by counsel. 

The facts which axe set out in the bill, 
and admitted by the demurrer, are briefly 
these: 

Prior to the great fire of October, 1871, in 
this city, there existed in this state a cor- 
poi-ation known as the Republic Fire In- 
surance Company, created under the stat- 
utes of this state, and having its proper of- 
fice and place of business in the city of Chi- 
cago. The stock of this company had been 
issued to the amount of §5,000,000, upon 
which 20 per cent, had, been paid in, and the 
remaining 80 per cent, was subject to the 
call of tlie directors whenever there should 
be an impairment of the capital by losses. 
By the great fire in this city, the company 
became insolvent, and in the course of the 
year 1872— the date is not material for the 
purposes of this question— was declared 
bankrupt, and an assignee duly appointed. 
Benjamin F. Hadduck was a stockholder in 
the company to the amount of 500 shares 
of §100 each, making $50,000, upon which he 
had paid his first installment of 20 per cent., 
and was liable to an assessment for the re- 
maining 80 per cent, under the. terms of the 
charter and by-laws of the corpoi-ation. Mr. 
Hadduck died in December, 1871, and letters 
of administration were issued upon his es- 
tate in the Cook county court, during the 
efirly part of the year 1872. Shortly after 
the company was declared bankrupt, the as- 
signee presented to this court an application 
for an assessment upon the stockholdei-s of 
60 per cent, upon their unpaid stock. This 
assesspient was made by the court, and in 
due course of time so much of it was collect- 
ed as was collectible. In October, 1876, the 
assignee represented to the court in a prop- 
er manner, by petition, that he had collected 
all of the 60 per cent, assessment which he 
was able to collect, and asked for a further 
assessment of 10 per cent, with which to 
liquidate the unpaid indebtedness of the cor- 
poration. This assessment was ordered to 
be made on the ISth of October, 1876. 

The assessment of 60 per cent, which was 
made against all of the stockholders was 
paid by tlie administrator of Mr. Hadduck's 
estate in due course of administration, be- 



tween the time when the assessment was 
made, and December, 1874; and in Decem- 
ber, 1874, the administi'ator completed tlie 
administration, and the estate was declared 
closed, and the assets, which consisted of 
about $61,000 of personal property, moneys 
and credits, and something over that amount 
in real estate, were duly, by order of court,, 
distributed to the heii-s-at-law, who consist- 
ed of the widow and one son, Benjamin F. 
Hadduck, Jr. 

It wiU be seen that the administration of 
the estate was closed after the 60 per cent, as- 
sessment was paid, and before the 10 per 
cent, assessment was made; and on the mak- 
ing of the 10 per cent, assessment, a call 
was made upon the administrator, widow 
and heir-at-law, for this 10 per cent., which 
they have refused to pay. 

The assignee now brings this bill in equity 
to enforce the payment of this assessment 
against the widow and heir, and to that bill 
defendants demur, assigning two causes of 
demurrer: 

First. That this action, and the claim, is 
barred by section 70 of chapter 3 of the Re- 
vised Statutes of Illinois, in reference to lim- 
iting claims against the estates of deceased 
persons to two year's from the time the let- 
ters of administration are issued. 

Section 70, which is invoked in this case, 
reads as follows: 

"All demands against the estate of any tes- 
tator or intestate shall be divided into 
classes, in manner following, to- wit: 

"First. Funeral expenses. 

"Second. The widow's award, if there is a 
widow; or children, if there are children, 
and no widow. 

"Third. Expenses attending the last illness, 
not including physician's bill. 

"Fourth. Debts due the common school or 
township fund. 

"Fifth. AU expenses of proving the will," 
etc. 

"Sixth. Where the decedent has received 
money in tmst for any pm*pose, his executor 
or administrator shall pay out of his estate 
the amount thus received and not accounted 
for. 

"Seventh. All other debts and demands, of 
whatsoever kind, without regard to quality 
or dignity, which shall be exhibited to the 
court within two years from the granting of 
letters, as aforesaid; and all demands not ex- 
hibited within two yeai-s as aforesaid shall 
be forever barred, unless the creditors shall 
find other estate of the deceased, not inven- 
toried or accounted for by the executor or 
administi'ator, in which ease their claims 
shall be paid pro rata out of such subsequent- 
ly discovered estate, saving however to femes- 
covert, infants, persons of unsound mind, or 
imprisoned, or without the United States iiL 
the employ of the United States or of this, 
state, the term of two years after their re- 
spective disabilities are removed, to exhibit 
their claims." 
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It is insisted on the part of the defendants 
in this suit, that the remedy of the assignee, 
as against them, is lest by the operation of 
this statute; that this claim should have been 
exhibited to the administrator of Mr. Had- 
duek before his discharge, and should have 
been proved and allov?ed by the county court, 
and that the failure so to exhibit it and have 
it allowed by the county court, during the 
progress of the administi-ation of the estate, 
forms a complete bar to the claim. 

The second point urged is that the form of 
action or proceeding to recover this assess- 
ment should have been by a suit at law, and 
not in equity. 

The question which is presented by this de- 
murrer raises the point as to whether a con- 
tingent claim which is not due, or cannot be 
said to have accrued during the term of* the 
administration of the estate of a deceased 
pei-son, is to be barred by the operation of 
this statute. There are a large number of 
claims which we can imagine may arise 
against the estates of deceased persons, 
which cannot be said to have accrued at the 
time the letters of administration are issued, 
or during the two years of the administra- 
tion, such as actions of covenant for breach- 
es of warranty made by the ancestor during 
his lifetime, and where the breach may not 
occur until long after the expiration of the 
limitation here provided for, and long after 
the settlement of the estate in the probate 
court; such, also, as liabilities in favor of 
sureties upon bonds where the liability of the 
surety is not fixed, perhaps, until long after 
the dlose of the estate in the probate court; 
and numerous cases of contingent liabilities 
may be imagined where the party could not 
present a claim to the probate court or ex- 
hibit it to the administrator dm*ing the two 
yeai-s of limitation which is here provided 
for; and the question is, does this statute 
of limitations run as against that class of 
claims? 

I have come to the conclusion from ex- 
amination of authorities that it cannot be 
said to run as against any contingent claim 
where the right of action has not aca'ued, 
and does not accrue, before the settlement 
of the estate is closed. 

T^'ithout examining or reading the authori- 
ties at length upon the subject, I will call 
. the attention of counsel to the case of Hall 
V. Martin, reported in 46 N. H. 337, which 
seems to me to more completely cover all 
the questions which are raised in this case 
than any other which I have been able to 
find. It will be sufficient for the pm-poses 
of tbis discussion that I read the syllabus of 
the case, as I think that fairly states the 
conclusion of the court: 

"At common law the heir was liable on 
the covenants of his ancestor in which he 
was specially bound, just so far and no fur- 
ther, as he had assets by descent; and as 
real estate alone descended to him, his lia- 
biUty was limited to that. 
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"But where by our statute the personal 
estate is made to descend to him substan- 
tially in the same way, a coixect applica- 
tion of the common law principle requires it 
to be ti-eated as assets in his hands equally 
with the real estate; and it was therefore,, 
held that such heir is liable on the cove- 
nants of his ancestors, which could not have- 
been proved whUe the estate was in the 
course of administration, to the extent of the- 
personal as well as the real estate which bas- 
so descended to him. 

"Suits against an heir or devisee are not 
baia-ed by the provisions ot the Eevised Stat- 
utes, limiting actions agamst executors or 
admiuisti-ators of solvent estates, where no 
funds are retained for contingent claims by- 
order of the judge of the probate court, to- 
three years from the original grant of ad- 
ministration. 

"But the limitation applies only to suits- 
against the executor or administrator, and? 
therefore the remedy against the heir or dev- 
isee upon claims which could not be proveci' 
during the three years because contingent, is- 
not barred by these pi'ovisions, but remains- 
as in the case of insolvent estates." 

There are, of coui'se, some provisions dis- 
cussed in this opinion which are peculiar to 
the statute of New Hampshire in regard to 
the settlement of estates, such as those which- 
apply to insolvent estates as distinguished* 
from solvent estates, where, in cases of sol- 
vent estates, the administrator is required^ 
or may be required, by order of the court to- 
retain in his hands upon final settlement, or 
there may be retained in the hands of the- 
court, a certain amount of funds to meet 
contingent liabilities which have not yet ac- 
crued; and so far as the discussion in this- 
case applies to the particular provisions 
of the New Hampshire statute, of course 
they are ,not geionain to the case in hand- 
But the general principle laid down is this: 
tliat the heir is liable to the extent both of 
the personal and the real estate received from 
his ancestor, for the contracts or liabilities 
of the ancestor, and that, where these claims- 
have not aca-ued until after the administra- 
tion of the estate is closed, suit may be 
brought and mamtained against the heir ta 
the extent of such assets which he derived 
from the ancestor. At common law the heir 
was not liable for the debts of the ancestor 
except upon covenants or bonds under seal, 
where the heir was specially named, and in- 
those cases only to the extent of the real es- 
tate, because he only received real estate by 
descent. But this case breaks new ground, 
I think the court may say, and disregards 
the distinction upon principle between real- 
and personal estate in the hands of the heir, 
because the law has made the heir the re- 
cipient of the personalty as well as realty- 
from the ancestor— made him the heir to the- 
personalty as well as to the realty, and the 
question of the bar of the statute— the bar 
of the New Hampshire statute being three- 
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years, instead of two as in our state— is dis- 
cussed, and Leld not to apply to a case of 
this character; so that, without discussing 
the other cases, not perhaps analogous in all 
their facts or the findings of the court to 
this case, but tending in the same direction, 
which were cited on the part of counsel, I 
shall content myself with simply alluding to 
this case as in my mind furnishing a satis- 
factory basis for the conclusion at which I 
have aiTived. See, also, Pendleton v. Phelps, 
4 Day, 476; Neil v. Cunningham, 2 Poit. 
<Ala.) 171; Jones y. Lightfoot, 10 Ala. 26; 
Burton's Adm'r v.. Lockert's Ex'i-s, 4 Eng. 
<Ark.) 412; Walker t. Byers, 14 Ark. 246; 
Miller t. Woodward, 8 Mo. 169; Finney v. 
State, 9 Mo. 227. 

1 come now to consider for a moment the 
form of remedy to the assignee in this case, 
whether it is by suit at law or in equity. 

Story, Eq. Jur. at section 1216c, treating 
upon the jurisdiction of courts of equity, says: 

"It is upon the same ground, that, where 
there is a specialty debt, binding the heirs, 
and the debtor dies, whereby a lien attaches 
upon all the lands descended in tlie hands of 
his heirs, courts of equity will interfere in 
aid of the ei-editor, and. in proper cases, ac- 
celerate the payment of the debt. At law 
the creditor can only take out execution 
against the whole lands, and hold them, as he 
would under an elegit, untU the debt is fully 
paid. But, in equity, the creditor will also be 
entitled to an account of the rents and profits 
received by the heu- since the descent cast," 
etc. 

The doctrine, then, of this authority, which 
is fully sustained by the citation to which the 
author refers, seems to be that a court of 
equity did take jurisdiction of this class of 
cases where it was attempted to enforce a 
specialty debt as against an heir to the extent 
of the assets received from his ancestors by 
descent. Inasmuch as the legislature of this 
state abolished by statute the distinction be- 
tween a specialty and a simple debt, so far 
as the liability of the heir is concerned, of 
course the principle laid down here applies to 
the enfoi'cement of a simple debt as well as 
a specialty debt or a covenant. By later 
legislation in England, an action at law may 
be maintained against the heir to the extent 
of the assets in hand, but we all very well 
know that courts of equity, where they orig- 
inally took jurisdiction in many cases because 
of the inadequacy of the common law to 
afford an adequate relief, have retained juris- 
diction, even after statutory provisions have 
removed the original cause for taking juris- 
diction in equity, except in cases where there 
is a special provision clothing com'ts of law 
with the exclusive jm-isdiction of the case. 
So that it seems from this authority that orjg- 
inallj'" courts of equity were clothed with ju- 
risdiction; and we find in two cases in our 
state, and in fact more, but two notably, bUls 
of this chai-acter were filed and entertained 
by the supreme court of this state; although 



there was no challenge of the jurisdiction up- 
on the ground stated in this case. 

The first is the case of Thomas v. Adams, 
reported in 30 111. at page 37, where there was 
an application made on the part of Thomas, 
ti'ustee of the old State Bank, to collect the 
amount of several judgments recovered in 
favor of the bank, from the heirs of one 
Wynn, who was tbe judgment debtor, not 
upon the ground of a lien which had attached, 
but because of their liability under the law for 
then' ancestoi-'s debts. 

The second is the ease of Vanmeter v. Love, 
33 111. 260. Those were both suits in equity, 
and the court seems to have treated that as 
the appropriate remedy. 

In this particular case, waiving the general 
question as to whether there may or may not 
be in some cases an adequate remedy at law, 
it seems this is a peculiarlj' appropriate cat?e 
for relief in a court of equity. This bill char- 
ges that there was a residuum of 'Mr, Had- 
duck's estate, after the payment of his debts, 
amounting to §61,000 in personal property, 
and over that amount in real estate, and that 
these were turned over by the administi'ator 
to the widow and heir. Now, under the stat- 
ute of this state, the widow takes a certain 
share of the personalty. The personal prop- 
erty would seem, by all the analogies of tlie 
law of Illinois, to be the appropriate fund 
from which this personal liability should be 
paid; and it seems to me that the widow 
claiming imder the statute in this state could 
be properly called upon to account for the 
portion of the personal property which she 
took under the statute, and*the heir for his 
share. And running all through the cases, 
in fact, the way in which Mr. Justice Story 
groups this class of cases in his treatise upon 
the jurisdiction of courts of equity, shows 
that com'ts of equity took jurisdiction of 
these cases because there was an implied 
ti'ust upon the part of the heir to the extent 
of the funds which he received from the an- 
cestor. It was a trust fund to be followed 
by the ci'editors as against the heir or even 
the devisee, and, therefore, it seems to me 
that the court should take jurisdiction of it 
upon the general principle of taking juris- 
diction of a ease where persons have in their 
iKJSsession trust funds which a creditor is 
entitled to follow. 

In the second place, if the personalty is 
not sufficient, then the realty would be the 
next fund to apply to, and in that, the widow 
only taking her dower, and being entitled 
only to that as her vested right, it might be 
necessary to inquire by an accounting as to 
the value of the estate subject to the widow's 
dower, or it might be necessary to set off 
the dower, because, of course, the dower can- 
not have been divested by a claim of this 
character any more than any other contract 
debt against a husband, and a widow might 
hold her shai'e of the real estate, and tlie 
heu' be comi^elled to account for only so 
much as he had, subject to the dower; so 
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that It seems to me tbere is in this case a 
peculiar fitness in holding that a court of 
equitj' has jurisdiction, because complete jus- 
tice to all parties can only he done by a court 
of eciuity. 

With these statements in brief, in regard to 
my views of the matter, I will overrule the 
demurrer. 

[For actions brought by the assignee against 
other defendants, see Payson v. Dietz, Case 
No. 10,861; Payson v. Stoever. Id. 10,863: Pay- 
son V. "Withers, Id. 10,864; Payson v. CoflSn, 
Id. 10,858 and 10,859.] 
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Case No. 10,863. 

PAYSON V. STOEVER. 

[2 Dill. 427; i 2 Ins. Law J. 733; 5 Chi. Leg. 

News, 477.] 

Circuit Court, D. Minnesota. June Term, 1873. 

Bankhupt Act — Stockholdeb's Liability — 
Rights xsh Powek of Assignee — Cokstrdc- 
Tiox OF Chauteu of the Republic Insdranoe 
Company. 

1. Under the bankrupt act [14 Stat. 517], the 
lUglit to enforce the liability of stockholders with 
respect to their unpaid stock passes to the as- 
signee; and this is the case with the Republic 
Insurance Company under its charter, whose as- 
signee in bankruptcy may enforce such liability 
so far as necessary to pay losses and all other 
debts provable against the company. 

2. The bankruptcy court has authority to 
make an assessment upon the stockholders, and 
its action in so dcing cannot be collaterally as- 
sailed in suits to enforce the collection of the as- 
sessment. 

3. By the charter, of the Republic Insurance 
Company, its capital stock was fixed at $1,000,- 
000, with authority to increase the same to .?5,- 
000.000 at the discretion of the stockholders: 
Tlclil, that the charter contemplated that the in- 
crease of stock should be made by the stockhold- 
ers, and that the directors had no authority un- 
der the original charter to make the increase. 

4. No formal vote of the stockholders to in- 
crease the stock was necessary. 

5. The requisite assent of the stockholders 
might be shown by their conduct and acquies- 
cence, and in this ease it was thus shown by the 
facts stated in the opinion of the court. 

[Cited in Clarke v. Thomas, 34 Ohio St. 63. 
Cited in brief in Ward v. Farwell, 97 111. 
597.] 

6. The amended charter authorizing the direct- 
ors to increase the capital stock — the stock nev- 
ov having been increased beyond the amount au- 
thorized in the original charter— did not have the 
effect to discharge a non-assenting stockholder 
from his liability upon his unpaid stock. 

This action is brought by the plaintifC 
[.Toseph R. Payson], the assignee in bank- 
ruptcy of the Republic Insurance Company 
of the state of Illinois, against J. O. Stoever, 
to enforce the collection of an assessment 
of sixty per centum upon the par value of 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 



ten shares of stock in said company, of 
which he is alleged to be the holder and 
owner. The company was adjudged a bank- 
rupt on a creditor's petition by the district 
court of the United States for the Northern 
district of Illinois, November 14, 1872, and 
the plaintiff was duly appointed assignee in 
bankruptcy, and a conveyance was made 
December 18, 1872, to him by the register 
under the 14th section of the bankrupt act 
[14 Stat 522]. The assignee filed in the 
bankruptcy court a petition for assessment 
upon the unpaid stock of the stockholders 
December 30, 1872, and, after due considera- 
tion of the same, the court, in February, 
1873, ordered, adjudged, and decreed that an 
assessment be made upon the capital stock 
and stockholders of sixty per centum of the 
par value of said stock. [Case No. 11,704.] 
The company was chartered February 15, 
5865, by the le^slature of Illinois, with a 
capital stock of §1,000,000, with authority to 
increase the same to not exceeding §5,000,- 
000 at the discretion of the stockholders. 
This charter was subsequently amended 
(JIarch 25, 1869), providing, among other 
things, that "the board of directors shall 
have power to increase the capital stock of 
said company from time to time in their dis- 
cretion." The board of directors, January 9, 
186S, voted to increase the capital stock of 
the company, by resolution, to §5,000,000, but 
at no time during the existence of the com- 
pany was that amount of stock issued. Tlie 
defendant held a certificate for ten shai'es of 
stock, dated November 8, 1868, reciting the 
payment thereon of twenty per cent. It is 
admitted that the shares owned by him were 
not part of the §1,000,000 first issued, but 
were part of stock issued in excess of this 
amount At an annual and regular meeting 
of stockholders, January 13, 1809, a report 
was submitted, showing that $3,740,000 of 
stock had been issued at that time, and at 
this meeting §3,116,000 of stock was voted 
for directors, of which stock so voting §804,- 
600 was represented out of the fii-st §1,000,- 
000 issued. This meeting was the regular 
annual meeting of the stockholders provid- 
ed for by the by-laws of the company, which 
by-laws were adopted January 8, 1S68, by 
the directoi-s, and not by the stockholders of 
the company. The defendant received two 
dividends on the 10th of February, 1870, of 
§10 each, upon the stock owned by him, but 
never had, as he testified, any knowledge 
that the capital stock of the company had 
been increased beyond the §1,000,000, or that 
the charter had been amended. On all the 
stock issued the company declared four five 
per cent, dividends, as follows: June 30, 
1868; January 13, 1869; July, 1869, and Jan- 
uary, 1870. The whole amount of stock is- 
sued by the company before its failure was 
§4,000,000. At the time of the amendment 
of the charter, in March, 1809, the company 
had then issued stock to the amount of $4,- 
459,300. The bankniptey of the company 
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Tv-as occasioned by tlie great Chicago fire in 
October, 1871, in wliich it had risks and sus- 
tained losses to the amount of nearly $3,000,- 
000. 

The cause was tried to the court. The de- 
fendant's counsel rest the defence upon sub- 
stantially three grounds: 1. That under the 
banlcrupt act no right to enforce the liability 
of stockholders in respect to the unpaid stock 
passes to the assignee, but such liability 
must be enforced by creditors in their own 
names, or through a receiver appointed by a 
court of chancery. 2. The bankruptcy court 
has no authority to make an assessment, or 
call upon the stockholders, but if it has, the 
call in this case is made upon an erroneous 
basis, since it is made both with respect to 
liabilities and losses by fire, and with respect 
to matters for which, under the 6th section 
of the charter, the stockholders are not liable. 
3. That the defendant's stock, for which pay- 
ment is sought to be enforced, is wholly void, 
the same being stock which was issued in 
excess of the ?1,000,000 by the directors, 
without the sanction of the stockholders, as 
required by the charter, and prior to the 
amended charter, to which amendment the 
defendant claims neyer to have assented. 

[See Cases Nos. 11,704 and 11,705.] 

Mr. Frost, of Miller, Frost & Lewis, and 
C. K. Davis, for assignee. 

yiv. Oilman, 5Ir. Lamprey. Mr. Horn, Mr. 
AVamer, and others, for defendant. 

Before DILLON, Circuit Judge, and NEL- 
SON, District Judge. 

DILLON, Circuit Judge, The questions 
arising in this cause have been presented by 
coxmsel with a degree of thoroughness, re- 
search, and logical force rarely witnessed, and 
as an early determination of the cause is de- 
sirable, the court proceeds to announce its con- 
clusions without "waiting to find time to elab- 
orate at any considerable length the grounds 
upon which its judgment rests. 

1. The plaintiff, as the assignee in bank- 
ruptcy of the Republic Insurance Company, 
represents as against its stockholders the 
rights both of the bankrupt company and its 
creditors. The company being in bankrupt- 
cy, all the claims of its creditors must be es- 
tablished in the bankniptcy court, and its as- 
sets collected and distributed under the su- 
perintendence of that court. 

Whether under its charter the company, if 
it had not been thrown into bankruptcy, could 
collect from the stockholders the full amount 
of their unpaid stock, or could only collect so 
much as might be necessary to pay "losses" 
proper as distinguished from "liabilities," it 
is not necessary to determine, for clearly the 
unpaid stock is liable to creditors for all debts 
and legal liabilities, and the assignee repre- 
sents the creditors as well as the company. 
However it might have been before, creditors 
cannot, since the supeiTention of bankniptcy, 
bring bills in equity or other actions in their 



own names directly against the stockholders 
to enforce their liability with respect to their 
unpaid stock. 

The liability on the part of the stockholders 
is one which is imposed for the benefit of 
creditors, and creditors must now secure the 
benefit of it through the assignee. And ini 
respect to the assignee and so far as may be 
necessary to pay the binding debts and legal 
liabilities of the company, the principles sanc- 
tioned by the supreme court of the United. 
States in the case of Ogilvie v. Knox In- 
surance Co., 22 How. [63 U. S.] 3S0, 387, 
apply here. "Stockholders," says ilr. Justice 
Grier, in that ease, "who have not paid in the 
whole amount of stock subscribed and owned 
by them, stand in the relation of debtors to 
the eoiiioration for the several amounts due 
by each of them. =» * * The stock sub- 
scribed and owned by the several stockhold- 
ers or partners constitutes the capital or fund 
publicly pledged to all who deal with them." 

2. The assignee can only collect so much of 
the unpaid stock as may be necessary to sat- 
isfy debts provable in bankniptcy against the- 
company, and the necessary costs and ex- 
penses of administration; and it follows that 
the necessity for the sixty per cent, assess- 
ment made by or under the direction of the 
bankruptcy com-t is not collaterally inquira- 
ble into in every or any action brought to en- 
force payment of such assessment. Such ques- 
tions must be decided in that court. If more 
is assessed and collected than is necessai*y to 
pay claims against the estate, any stockhold- 
er maj' apply to that court for his proportion 
of the surplus. Upton v. Hansbrough [Case- 
No. 16,S01]. 

3. It is our opinion that the original charter 
of the company contemplated that any in- 
crease of the capital stock' beyond $1,000,000 
should be assented to by the stockholders as. 
distinguished from the directors. It being 
admitted that the shares of stock owned by 
the defendant were no part of the $1,000,000 
first issued, but were part of the stock issued 
by it in excess of the $1,000,000, and prior to 
the amended charter of March 25, 1S69, this 
stock would not be legal, and no action could 
be maintained to recover the price of it un- 
less the stock has become legal stock by mat- 
ters subsequently occurring, or unless the de- 
fendant, under the facts proved, is estopped 
to set up this objection. 

The legislature authorized a capital of ?o,- 
000,000, but required the assent of the stock- 
holders to any increase beyond one million. 
The amount issued at no time had reached 
the ?5,000,000. 

No mode of procuring the assent of the 
stockholders to the increase of stock is pi-e- 
scribed by the charter. It is conceded that 
in a meeting of the stockholders of the orig- 
inal million of stock duly convened, a major- 
ity might determine upon such increase and 
bind the minority. On January 9th, 1868, the- 
directors resolved upon an increase of the 
capital stock to five millions of dollars. On. 
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November 6tli, 1S6S, the defendant sultseribed 
lor bis stock. On the 13tb of Januaiy, XSG9, 
there was a regular annual meeting of the 
stockholders, to which a report was made, 
showhig that §3,746,100 of stock had up to 
that time been issued, and §3,116,000 of stock 
was voted at that meeting for directors. 
The evidence shows that over §800,000, or in 
round numbers, fomr-fifths of the first mil- 
lion of stockholders were present, in person 
or by proxy, and voted at this meeting for di- 
rectors. No objection then, or ever, was 
jnade to the increase of stock, and the old 
stockholders and the new voted indiscrimi- 
nately, and the proceeds of all sales of stock 
were treated and invested by the directors 
as capital until the company ceased to do 
business. Two dividends were made in 1869, 
and one in 1870, upon all the stock, which 
in each of those years exceeded four millions 
of dollars. 

. The defendant, in Febi-uary, 1870, received 
two of these dividends. On the 2oth of 
March, 1869. the chax'ter was amended au- 
thorizing, inter alia, the directors to increase 
the stock. After this, as well as before, the 
directors repeatedly and always recognized 
the validity of all the stock which had been 
Issued. 

The defendant, it may be admitted, had no 
personal knowledge of any increase of cap- 
ital stock, or of the passage of the amended 
charter, until after this suit was brought, al- 
though the agent who acted for him in his 
absence in respect to his stock had such 
knowledge. 

The only ground of defence here is that the 
stock issued in excess of tlie $1,000,000 is 
void, because the holdei-s of this first million 
of stock did not assent to the increase. 

Prom the proofs in the case, we find that 
at lease four-fifths of the original million of 
stockholders did know of and assent as early 
as Januai-y, 1869, to this increase of stock, 
and are of opinion that the requisite assent 
of the stockholders can be shown by their 
conduct and acquiescence, and need not nec- 
essarily be established by any formal vote or 
resolution. 

Inasmuch as during part of 1S6S, and all 
of 1809, 1870, and 1871, down to the great fire 
in Chicago, the company did business and 
declared dividends, on the basis of having 
nearly §5,000,000 stock out, a fact not dis- 
guised or concealed, but proclaimed to the 
world, the defendant, as a holder of a stock 
certificate, ^Yhich he still retains, and receiv- 
ing dividends, which he also retains, will not 
be permitted by the principles of law, in or- 
der to escape a liability imposed for the bene- 
fit of creditors, to deny at this late day that 
he is a stockholder in the company. Partic- 
ularly ought this to be so in view of the 
amendment of the charter by the legislature 
giving the directors the power to increase the 
stock, and their subsequent action ratifying 
what they had previously done. 
The original charter contemplating that 
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stock might be issued to the extent of §5,- 
000,000, and that amount never having been 
quite reached, the amendment of the charter 
was not of such a radical character as to dis- 
charge a nonassenting stockholder from his 
liability as respects his unpaid stock. This 
view has been recently taken by the United 
States circuit court for Indiana in the case 
of Payson v. Withers [Case No. 10,864]. 

In the conclusion of Judge Drummond in 
that case on this point we concur. 

Judgment for the plaintiff. 

[NOTE. For similar actions brought by the 
assignee against other delinquent stockholders, 
see Payson v. Dietz, Case No. 10,861; Payson 
V. Withers, Id. 10,864; Payson v. Coffin, Id. 
10,858 and 10,859; Payson v. Hadduck, Id. 10,- 
862.] „ ,. 

As to liability of stockholders, see Haskms 
V. Harding [Case No. 6,196]; Ashton v. Bur- 
bank [Id. aS2]. 
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PAYSON Y. WITHERS. 

[5 Biss. 269; 1 2 Ins. Law J. 599; 5 Chi. Leg. 
News, 445.] 

Circuit Court, D. Indiana. May Term, 1873. 

LiABJLiTX OF Stockholdebs — St.\temests Made 
BY Agents— SoLiciTJNG Subsckiptioxs sot Il- 
legal — Increase of Stock — Effect ox Scb- 
soBiPTiox — Lex Loci — Estoppel. 

1. In an action against a stockholder, brought 
by the assignee of a bankrupt insurance com- 
pany, to recover an assessment on stock, it is 
not a sufficient defense to show ignorance on the 
part of the defendant as to the condition and 
circumstances of the company when his sub- 
scription was taken. 

2. Statements made by agents of the company 
do not affect the liability of the defendant, as 
loose declarations made at the time cannot 
change a written contract. 

3. The soliciting of subscriptions to the capi- 
tal stock of a foreign corporation is not an act 
or agreement intended to be rendered inopera- 
tive by the act of June 17, 1852, of the state of 
Indiana. 

[Cited in" Lamb v. Lamb, Case No. 8,018.] 

4. Where it is provided in the charter of a 
corporation that "the capital stock shall be §1,- 
000,000, and mav be increased to not exceeding 
§5,000,000, at the discretion of the stockhold- 
ers," and where an amendment is made which 
declares "that the board of directors shall have 
power to increase the capital stock of said com- 
pany, from time to time, in their discretion," a 
subsequent increase of the capital stock will not 
invalidate a subscription to the capital stock 
made previous to the passage of the amendment, 
and it makes no difference that the increase was 
made by the board of directors instead of the 
stockholders. 

[Cited in Payson v. Stoever, Case No, 10,863.] 

5. Every stockholder takes his shares sub- 
ject to the lawful control of the legislature and 
of the board of directors. 

6. Where a citizen of one state makes a con- 
tract to be executed in another he is bound by 

1 [Reported by .Tosiah H. Bissell, Esq., and 
here reprinted by permission.] 
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the laws of the state where the contract is to he 

performed. 
[Cited in Nimiek r. Mingo Iron Co., 25 W. Va. 
199. Cited in brief in AVilson v. St. I^ouis 
& S. F. By. Co., 108 Mo. 588, 18 S. W. 290.] 

7. A stockholder who retains his stock, and 
continues to participate in the profits of the cor- 
poration without denial of his membership, can- 
not successfully repudiate his contract, holding 
that he is not obliged to pay an assessment upon 
the ground of certain irregularities in the in- 
crease of the capital stock of the corporation. 

[Cited in Clarke v. Thomas, 34 Ohio St. 63; 
Duffield v. E. T. Barnum Wire & Iron 
Works. 64 Mich. 301, 31 N. W. 314.] 

This was an action by Joseph R. Payson, 
assignee of the Reiiublic Fire Insurance Com- 
pany of Chicago, Illinois, against Warren H. 
Withers, to recover an assessment of $60 
made on each of the ten shares of capital 
stock of the said insurance company held by 
him. 

Baker, Hord & Hendricks and Charles E. 
Marsh, for plaintiff, 

Morris & Withers, McDonald & Butler, Har- 
rison & Hiues, and W. H. Calkins, for defend- 
ant. 



DRUMMOND, Circuit Judge. The cause 
of action, as set forth in the complaint, is, that 
on the 30th of July, 1868, the defendant be- 
came owner of ten shares of capital stock of 
the insurance company, and that the stock 
was issued and taken by the defendant up- 
on the condition that twenty per cent, "was to 
be paid in cash, and eighty per cent, "was to 
be paid in case losses rendered its payment 
necessary; that these were the tei'ms of the 
charter, and the conditions upon which the 
defendant became a subscriber to ten shares 
of the stock; and a certificate of stock for 
these shares was accordingly issued to him. 
The complaint proceeds to state that by the 
losses which occurred on the 9th of October, 
1871, at Chicago, the company became in- 
solvent; that a petition in bankruptcy was 
filed against the company in the district com-t 
of the United States for the Northern dis- 
ti'ict of Illinois, and a decree of bankruptcy 
was rendered against it in that court; and 
that court had made an assessment of sixty 
dollars on each share of the stock, and re- 
quU-ed the assignee to collect the same. [Case 
No. 11,704.] 

There is a general denial by the defendant, 
which puts the material allegations of the 
complaint in issue; and there are various 
special defenses set up in the answer, the 
effect of which is the matter for considera- 
tion. The first special defense is, in sub- 
stance, that the subscription of stock was 
made by the defendant in Fort Wayne, in this 
state; that the company was domiciled and 
established in Illinois, and was, in fact, a 
corporation created by the laws of Illinois; 
that the agents of the company came to the 
defendant and made certain representations 
as to its condition, and the terms upon which 
the stock was to be subscribed, alleging that 



no more than twenty doUai's per share would 
bo assessed against h'.m or ever called for. 
The defendant asserts that he was ignorant 
of the actual condition of the company, and 
of the circumstances connected with its or- 
ganization and progress so far, and that he, 
relying upon the statements of agents, au- 
thorized his name to be entered as a subscrib- 
er upon the books of the company, and upon 
that condition. 

Now, as to this defense, it will be observed 
that it does not meet the material allegations 
of the complaint, or answer them. It may 
be all ti-ue, still the agreement set forth in the 
complaint would create an absolute liability 
on the part of the defendant, as, by the terms 
of the charter, the stock was to be taken in 
the manner stated, paid for as set forth, and 
he agreed to these terms in writing. 

This defense clearly, therefore, does not 
go far enough. The result would be, even 
giving it all the effect that could be claimed 
for it, to change, by loose declarations made 
by the parties at the time, a written agree- 
ment, which of course cannot be done accord- 
ing to the well-settled principles of law. 

Another special defense is, that the sub- 
scription to the stock was made by the de- 
fendant in Indiana; that the agent of the 
company, who was then engaged in the gen- 
eral business of procuring subscriptions to the 
stock of the company in this state, did not 
comply wath the laws of the state of Indiana 
prior to the commencement of its business; 
and, therefore, tliat the subscription was not 
operative as against the defendant. This is 
a special defense set up under the act of 
June 17, 1852, of this state, respecting foreign 
corporations and their agents; and the first 
section of that act declares as to coiiDorations 
not incoi-porated or organized in this state, 
that the agents, before entering upon the du- 
ties of their agency in this state, shall deposit 
in the clerk's office of the county where they 
purpose doing business, a power of attorney, 
commission, appointment, or other authority, 
under or by virtue of which they act as 
agents. The second section declares what the 
agents of' the corporation shaU do, viz. : file 
with the clerk of the circuit comt before com- 
mencing the duties of their agency, the au- 
thority of the board of directors authorizing 
citizens of this state to maintain actions in 
the state in relation to any contracts, and au- 
thorizing service of process. The third se^.-- 
tion declares that the service of process on 
agents shall be suflieient. And the fourth 
section, that foreign corporations shall not 
enforce any contracts made by their agents 
before a compliance shall have been made 
with the provisions of sections one and two 
of the act. The fifth section declares that 
any person who shall directly or indirectly 
receive or transmit money or other valuable 
things to or for the use of such corporation, 
or who shall in any manner make or cause to 
be made any contract, or transact any busi- 
ness for or on account of any such foreign 
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coiijoration, shall be deemed an agent of said 
coi-poration, and be subject to tlie provisions 
of this act relating to the agents of foreign 
corporations. These are the provisions of 
the law contained in the first, second, third, 
fourth and fifth sections. The sixth section, 
however, provides that the fifth section shall 
not apply to persons acting as agents for for- 
eign coi"porations for a special or temporary 
puipose, and for a purpose not within the or- 
dinary business of such coi-poi-ations. 

Now it is a question which lies at the 
threshold of the examination of this part 
of the ease, whether the act which was done 
by the agent of this coi-poration and the 
agreement which was entered into by the 
defendant with that agent, was such an act 
or agi'eement as was contemplated by this 
law, and which it intended to render inop- 
erative unless the agent had complied with 
its conditions. I am clearly of the opinion 
that it was not. Conceding that a state 
would have the power to prevent any of its 
citizens from subscribing within its own lim- 
its to the stock of a corporation of another 
state, it would require a clear and explicit 
declaration that such a subscription should 
be null and void except upon compliance 
with certain terms. This act relates to the 
usual business done by a corporation and by 
its agents, and does not refer to obtaining 
subscription to its stock. The ordinary busi- 
ness, for instance, done by the corporation 
in question here, was an insurance business. 
The obtaining of subscriptions was an act 
preliminary to the commencement of its 
business. T^Tien the subscriptions were ob- 
tained, and tfie corporation was set in mo- 
tion and was made to perform its functions, 
then the ordinary business refexTed to by 
this act began— the issuing of policies of in- 
surance and performing the general and 
other business connected with such corpora- 
tions. 

I do not think that it is a fair or reasonable 
construction of the language of this law that 
it intended to prohibit such a contract as 
Ihis. It does not appear, in point of fact, 
by this special defense which I am now con- 
sidering, that the corporation was doing any 
of this ordinary business. The language, I 
tliink, therefore, of this sixth section, intend- 
ed to exclude any such agreement as was 
made by the defendant in this case, when it 
declared that it was not to apply to persons 
acting as agents for special and temporary 
purposes, or for purposes not within the 
ordinary business of such corporation. 

Another special defense set up is, that the 
company, without the knowledge or con- 
sent of the defendant, on the 25th of March, 
1S69, obtained from the legislature of lUJ 
nois an amendment to its charter by which 
the directors had the right to increase the 
capital stock of the company to five mil- 
lions of dollars, and thereby the original 
charter was so changed as to release him 
from his liability to pay for his stock. It 



is necessary, in order to determine the valid- 
ity of this defense, to look into the charter 
and the amendment to see whether it is just- 
ly subject to the objection that is made by 
the defendant. The act incorporating the 
Republic Insui-ance Company was passed by 
the legislature of Illinois on the 15th of Feb- 
ruary, 1S65. The first section of the act cre- 
ated certain persons and their successors and 
assignees a body corporate by the name of the 
Kepublic Insurance Company of Chicago. 
The second section was as follows: "The 
capital stock of said corporation shall be one 
million of dollars, and may be increased to 
not exceeding five millions of dollars, at the 
discretion of the stockholders, and shall be 
divided into shares of one hundred dollars 
each, which shall be considered personal 
property, and be assignable and ti-ansferable 
only upon the books of the company imdor 
such regulations as the directors shall es- 
tablish." The third section provides that 
when one hundred thousand dollars were 
subscribed and certain conditions were com- 
plied with,— that they had organized by 
choosing three or more directors, and those 
directors had chosen a president, secretary 
and treasurer, and filed a certificate in the 
office of the clerk of the city of Chicago,— 
then the company was deemed fully organ- 
ized. The fourth section authorized the cor- 
poration to make and put in execution by- 
laws and regulations. There are some other 
sections of the character usual in the char- 
ters of corporations of this kind, to which it 
is not necessary to refer. The eighth sec- 
tion declared that the stock and affairs of 
said corporation should be managed by three 
or more directors. Now this is, as far as 
it concerns any question involved in this 
special defense, all of the charter that need 
be referred to. 

The amendment which is objected to and 
refen-ed to in this special defense, was 
passed by the legislature of Illinois on the 
25th of March, 1869, the first section of 
which authorized the company to purchase 
and hold such real estate as might be con- 
venient for the transaction of its business, 
and also to purchase any estate that it 
might be necessary to purchase for the pur- 
pose of securing any loan or debt The sec- 
ond section of the amendment was as fol- 
lows: "The boai'd of directors shall have 
power to increase the capital stock of said 
company from time to time, in their discre- 
tion." It wiir be recollected that the lan- 
guage of the second section of the original 
act was, that it might be increased to not 
exceeding five millions of dollars, at the dis- 
cretion of the stockholders. This authorized 
it to be increased at the discretion of the 
board of directoi-s. The amendment says 
nothing about the extent of the increase. 
The third section declared that the stock- 
holdei-s resident in any town or city within 
the United S'ates might, at any annual meet- 
ing of such stcckhclders to be held in such 
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rto-vvn or eity, elect such number of members 
for a board of directors as such stockholders 
might be entitled to by the by-laws of the 
-coiporation. The fourth section authorized 
the board of directors to make by-laws. The 
■original act was, that the corporation might 
liave power to make and put in execution 
l)y-laws— probably no essential difference be- 
tween the original act and the amendment in 
this particular. The amendment contains 
two other sections that have no bearing upon 
the question before the court. 

XoAV so far as there are any changes made 
Tjy the amendment of such a character as to 
-affect the contract which the defendant had 
taade in 1868 with the corporation, there are 
only two pai-tieulai-s to which it is necessary 
to refer. As I have said, by the original 
-<;harter the capital of the company was to 
toe increased to five millions of dollars at 
the discretion of the stockholders; by the 
.amendment, the board of directors had the 
right to increase it. The original charter de- 
•clared that certain notice should be given of 
the election of directors to each stockholder 
by public advertisement or personal notice, 
and that it should be by ballot, by a major- 
ity' of the stockholders, allowing one vote 
for every share either in person or by proxy; 
^nd the amendment declared that certain 
■persons, under the circumstances refeiTed to 
in it, should meet and elect directons— as 
many as the by-laws would authorize. These 
seem to be the only substantial particulars 
uinder which it can be claimed that the 
.^amendment constituted such a change in the 
relation between the corporation and stock- 
holders as to aiithorize any stockholder to 
.<;laim that the contract which he had made 
to subscribe to the stock was vitiated; and 
the question is, whether these changes give 
any countenance to that position. I think 
Ihey do not. 

How the discretion of the stockholders to 
increase the stock should be made manifest, 
the original charter does not state. It de- 
•clared that the stock and affairs of the cor- 
poration were to be managed by the directors, 
-and there is great force, I think, in the argu- 
ment, that inasmuch as the du'ectors were 
the persons through whom the stockholders 
acted, that discretion might* be manifested 
through the authorized action of the direc- 
tors. But, however this may be, I do not 
think that the change of such vague and in- 
<iefinite phraseology as this, as to the manner 
in which the capital of a corporation is to be 
increased, would give the right to a sub- 
scriber to the stock to declare that the con- 
tract which he had made for his subscription 
and under which he paid a certain portion, 
4ind agreed to pay the remainder when the 
necessity for Its payment appeared, was at 
.:an end. It seems to me that it was one of 
the implied conditions upon which he entered 
into his agreement— that the power of the 
legislature might be exercised to vary in that- 
-^ZYuy the manner in which the capital stcck 



should be increased. It may be conceded that 
there are limitations to tlie power of the 
legislature in such a case as this; that the 
legislature may go so far in changing, alter- 
ing, or revolutionizing the whole scope and 
spirit of the original charter by amendments, 
as to authorize a stockholder to say that he 
has not entered into that contract— that his 
obligations have ceased by the wrongful acts 
of the legislature; but while that is true, it 
is also true that, to a certain extent, the terms 
of a grant are subject to the control of the 
legislature, and every stockholder takes his 
shares subject to that conti-ol, and subject 
! also to the control of those who manage its 
! affairs, namely, the board of directors. And, 
therefore, when the legislature has acted in 
I such a manner as this, and has merely de- 
t clared that, instead of the stock being in- 
creased by the corporation at the discretion 
I of the stockholder, it shall be increased by 
1 the resolution or act of the board of directors, 
\ it is not such a change, in my opinion, as 
; would authorize a subscriber to say that his 
I contract is at an end. 

i Then, as to the election of dh-ectors. It is 
j true that there is, to some extent, a change 
made in the mode of electing directors; but 
I it is to be oTjsei'ved that the original charter 
j does not declare how many directors there 
shall be. It is three or more— no limit to tlie 
' nximber of directors; and the amendment 
j simply declares that tlie stockholders, within 
I certain temtorial limits, may have the power 
I to elect such a number of du-eetors as the by- 
• laws may authorize. Now, certainly, there is 
nothing in the original charter to prevent 
I these by-laws from declaring what number 
' of directors there shall be, and what their 
qualifications, other than they must be stock- 
holders as the original charter requires. 
There was, therefore, no such change by this 
amendment, in the original terms of the law, 
as to authorize a subscriber to the stock to 
declare his agreement or subscription at an 
end and his release from its obligation. 

The other special defense, and I think the 
most important one presented, in this case, is 
that which declares that this was a company 
incorporated by the legislature of Illinois with 
a capital stock of one million of dollars, and 
power to the stockholders at discretion to in- 
crease it to five millions of dollars; that the 
stockholders never increased the stock, but 
that the board of directors, in Januaiy, 1868, 
by resolution pretended to do so to the extent 
of five millions of dollars; and that the stock- 
holders never consented to this increase; that 
the defendant subscribed for his stock in July, 
18G8, at Fort Wayne; that this stock was in 
excess of the one million of dollars of stock 
which was authorized by the original charter; 
and that he had no knowledge of the manner 
in which the capital stock had been increased. 
It will be seen, however, from what has al- 
ready been said, that it can hardly be claimed, 
on the part of the defendant, that this change 
was of such a character, taking this special 
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defense in its largest extent, as to authorize 
him to declare his obligation at an end. And 
I have said, it may well he claimed that it 
was a power incident to the grantt, for the 
legislature to authorize an increase of the 
capital stock by the directors, even if, under 
the terms of the original charter, the stock- 
holders could not exercise that discretion 
thi'ough the directors. 

It will not do when a citizen of the state 
subscribes to the capital stock of a foreign 
corporation to say that he was ignorant of 
the terms of the act which created that cor- 
poration. He is presumed to know what 
those terms are. They are created by the 
law of another state, and he, for the purpose 
of assuming his obligation, in a certain sense 
goes into another state and casts off for the 
time the vesture whicli Ms own state throws 
around hrm, and puts on that of the other 
state, and is bound by the obligations which 
the legislature of that state has imposed up- 
on the coi-poration, and the privileges which 
it has gi-anted, ahd the conditions and terms 
of the grant. All these he is presumed to 
know, just as much as when he makes any 
contract to be executed by him in another 
state. When he makes a conti'act in Indiana 
which is to be executed in another state, he is 
bound by the laws of the state where the 
contract is by him to be performed. The 
laws of Indiana have all ceased to operate 
upon that contract when he enters into it 
upon the condition and understanding that its 
terms and obligations are to be controlled by 
the laws of another state. So here this de- 
fendant, when- he entered into this agreement, 
(fid it with reference to the laws of the state 
of Illinois— the special act of incorporation 
which was passed ift February, 1805. The 
well know maxim, of course, applies to him 
in this case, just as it does in relation to any 
law of Indiana— that ignorance of the law 
does not excuse him. 

But, however this may be in relation to this 
special defense, every difficulty there may be 
in the way is, I think, removed by the rep- 
lication made to it, which alleges that after 
the passage and taking effect of the amenda- 
tory act, the directors affirmed their previous 
action increasing the stock of the company to 
five millions of dollars, and that the defend- 
ant did no act in repudiation or denial of his 
membership in the insm*ance company as a 
stockholder; but, on the contrary, until after 
the happening of the losses, the defendant 
continued to hold and retain his certificate of 
stock which had been issued to him by the 
company, and to participate in its affairs and 
profits, by aiding in the election of directors, 
and by receiving dividends declared on his 
stock. Now, this, I think, is a good reply to 
anything contained in this special defense. 

It may be said, in conclusion, that tlie de- 
fense is not of a character to commend itself 
very strongly to the consideration of a court 
of justice. The company was unfortunate. 
Everything went on, as far as we can know— 
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and we have the right to suppose so from the 
allegations contained in these pleadings— sat- 
isfactorily to the defendant until this misfoi- 
tune happened. He made no complaint. He 
participated in all the advantages of the com- 
pany, receiving dividends, and elected direc- 
tors, but when the storm came— when this 
terrible fire swept away so many millions of 
property— and rendered this company bank- 
rupt, and made it indispensable for those 
who had claims upon it to call upon the sub- 
scribers to the stock to meet their obligations 
in order to fulfill contracts of the company, 
then he complains— then he 'wakes up to all 
the various objections which are set forth in 
this answer. 

Now under such circumstances, when this 
is the only fund that the policy-holders have 
to meet the losses which they have incurred, 
and the onlj'^ way in which the bankrupt 
company itself can respond to their demands, 
it would seem unless there is an insuperable 
bar created by the law, that equity should be 
done in such a case as this. I see no such in- 
surmountable obstacle in the way here to 
prevent the course of equity. 

Decree for complainant. 

[For other similar actions brought by the as- 
signee, see Payson v. Dietz, Case No. 10,861; 
Payson v. Coffin, Oases Nos. 10,8o9 and 10,858; 
Payson v. Hadduck, Case No. 10,862.] 

NOTE. A similar case came before Judge 
Dillon, Nelson, J., concurring, in the Minnesota 
district, in June, 1873. and he, after full ar- 
gument and consideration, sustained the right 
of the assignee to recover the assessment on 
unpaid stock, and approved the above rulings of 
Judge Drummond. Payson v. Stoever [Case 
No. 10,863]. 
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The P. 0. SCHULTZ. 

aO Ben. 536.] i 

District Court, E. D. New York. July, 1879. 

Tug and Tow— Contract— Sape Place- Negli- 

GEXGE OV MaSTEK — DELA.T — CoSTS. 

1. Where a tug going up the Hudson river 
with several boats in tow, could not land one 
of the boats at the dock where it was destined 
in the then state of the tide, and left it at an- 
other safe place, to await the return of the tug 
on the next tide, and the boat having to be 
moved out of the way of otiier boats, was put bv 
her master in a place where she took bottom be- 
fore the nest tide, and suffered damage for 
which action was brought, Jield, that it was not 
negligent in the tug to leave the boat in a safe 
pla-ce, where she did, to await the next tide. 

2. It was negligent in the master of the tow 
to move his boat to an unsafe place, when there 
were other places open to him and Imown to be 
safe; and the libel must be dismissed. 

3. The failure of the tug to return at the nest 
tide showed a willingness to disregard the wel- 
fare of her tow, for which she should be refused 
costs. 

4. A boat left by her tug to wait for her, in 
order to complete the towing contract, at a 

1 [Reported by Eobert D. Benedict, Esq., an? 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 
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place which though safe cannot he retained and 
from which the boat must move to an unsafe 
place, is not left in a safe place. 

In admiraJtj'. 

Beebe, Wilcox & Hobbs, for libellant. 
Benedict, Taft & Benedict, for claimant. 

BENEDICT, District Judge. The evidence 
is sufficient to show that the contract made 
on behalf of the P. C. Sehultz Tvas to tow 
the libellant's canal-boat to Armstrons's dock, 
at «3Peekskill, but it was no part of the 
undeitaking to place the boat there within 
any particular time. The weight of the evi- 
dence axjpears to be in favor of the assertion 
of the claimant, tliat when the tow arrived 
of£ Peeksldll the tide had fallen so as to ren- 
der it impossible then to place the boat at 
Armstrong's dock. This fact, however, did 
not render the performance of the conti-act 
impossible, or absolve the tow-boat from the 
obligation to take the canal-boat to Arm- 
strong's dock. When tlie low state of the 
tide was found to render further progress to- 
■\^ard's Armstrong's dock impossible at that 
time, it then became incumbent on the tow- 
boat, if, because of having in tow other boats 
bound fui-ther up the river, it was not ad- 
vantageous to wait near Peekskill for the 
next tide, to place the libellant's boat at an 
adjacent safe place, and upon the next tide 
take her to the dock to which it had been 
agreed that the boat should be taken. No 
breach of contract was tl-.erefore committed 
when the libellant's boat was placed at Roy 
IIoolc dump, to await the return of the tow- 
boat on- the next tide, provided that was a 
safe place for the boat to lie meanwhile. The 
evidence in regard to the character of Roy 
Hook dumij as a safe place for a loaded canal- 
boat to lie is conflicting; but after careful 
consideration, I am satisfied that the boat 
could have remained at the dump in safety, 
if ordinary care had been exercised by her 
master. It is clearly shown that in the place 
where the canal-boat was left by tlie tow- 
boat there was abundant water for her safe- 
ty', but subsequently the exigencies of anoth- 
er boat loading at the dump and outside of 
which the libellant's boat had been left com- 
pelled a change of position. If I was satis- 
fied that the new position in which the libel- 
lant's boat was placed by her master, and 
where she aftei-w^ards sank, was as safe as 
any then and there available to her, I should 
consider the tow-boat responsible for the dam- 
age arising from the sinking of the boat in 
that place, because I am of the opinion that 
the tow-boat is chargeable under the eu-cum- 
stances with knowledge that the position she 
selected for the canal-boat was but tempo- 
rary. A canal-boat left by a tow-boat to 
await the tow-boat's return in order to com- 
plete the towing contract, at a place which, 
although safe, cannot be retained, and from 
which the eanal-boat must move to an im- 
safe place, is not left in a safe place. 



In this instance it is proved by a witness 
called by the libellant, that the place to 
which the captain of the canal-boat moved 
his boat after the tow-boat had left, was one 
where she was certain to ground at the fall- 
ing of the tide, and reasonable examination 
on his part, to say nothing of enquiry, would 
have informed him of the rocky nature of the 
bottom there. The case, as I view it, there- 
fore, turns upon the question of fact wheth- 
er, when the canal-boat was compelled to 
leave the place in which she was left by the 
tow-boat, there was another place there avail- 
able to her wh^e she could have remained 
in safety until the next tide. The evidence 
upon this point indicates that the boat could, 
without difficulty or expense, have been 
anchored in deep water where she would 
have been safe, and also that she could have 
been placed alongside the other boats at the 
dump where she would not have touched 
bottom; instead of which she was placed 
where, as the libellant's witness, licach, says 
he knew she would sink, afid where, in fact, 
she did sink, causing the damage complained 
of. Upon these facts, it must be held that 
the loss which the libellant has sustained "was 
not caused by the failure of the tow-boat to 
perform the towing conti-act, but by the neg- 
ligence of the master of the canal-boat in 
placing the libellant's boat in an imsaf e place 
after the tow-boat had left. 

Some sti-ess has been laid upon the fact 
proved that the tow-boat having left the 
canal-boat at the dump on Friday morning, 
did not return until Sunday afternoon. If 
the disaster to the libellant's boat had been 
caused by the failure of the tow-boat to re- 
turn in reasonable time for the pui-pose of 
taking the boat to Ai-m§trong's dock, I should 
give a decree for the libellant; but the fact 
is that the canal-boat sank before the next 
tide, so that if the tow-boat had returned in 
time for the next tide, nothing could then 
have been done by her towards completing 
her contract. Performance of the contract 
had then been rendered impossible, by the 
negligence of the master of the eanal-boat in 
placing his boat where she would strike up- 
on rocks and sink. The failure of the tow- 
boat to return on the next tide under the 
circumstances, therefore caused no damage. 
The sinking of the canal-boat was, however, 
unknown to the tow-boat, and her failure to 
Yeturn to the canal-boat until Sunday after- 
noon indiftxtes a disregard on the part of the 
tow-boat of her obligations towards the 
canal-boat left by her at the dump, which de- 
serves condemnation and will be noticed by 
refusing costs. 

If anything need be said in regard to the 
claim for breaking the rail when taking the 
canal-boat in tow, it is sufficient to remark 
that the damage claimed to have been done 
was very slight indeed, and the proof respect- 
ing it not clearly in favor of the libellant. 

The libel will be dismissed, but without 
costs. 
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Case No. 10,866. 

In re PEABODT. 

[16 N. B. R. 243; i 9 Chi. Leg. News, 409.] 

District Court, D- Colorado. 1877. 

BaXKBUPTOT — AUTHOltlTT OF BeGISTER TO SeT 

Off Exempt Phoperty — Regdlakitt of Obdeu 
— Application by Assignee for Discharge — 
Misconduct— Cost of Keeping and Disposing 
OF Propektv Charged with Lien. 

1. A register has no authority to set off ex- 
empt property to the hankrupt/nor to direct the 
assignee in the matter. 

2. An ex parte order approving the schedule of 
property set aside to the bankrupt, or confirm- 
ing a report of sale of assets, made on the day 
such schedule or report is filed, is irregular and 
therefore not binding upon the creditors. 

3. The bankrupt court has power to set aside 
such orders at any time during the pendency of 
the proceedings, where an aggrieved party moves 
therefor within a reasonable time after notice. 

4. Creditors are not bound to except to the 
schedule of exempt property within twenty days 
after it is filed, where the assignee has failed 
to file it within twenty days after the assign- 
ment. 

5. Under -the statute of Colorado" a merchant 
is not entitled to an exemption of two hundred 
dollars worth of goods as "stock in trade;" he 
is entitled to a horse, as a "working animal," 
but not to a buggy. 

6. On an application by tlie assignee for his 
discharge, any misconduct on his part in respect 
to the estate is a proper subject for examination. 

7. Every fact which is relied on to establish 
fraud should be distinctly stated and verified; 
and the creditor raising the issue should give 
security for costs. 

8. Where property taken by the assignee is 
charged with a lien, the reasonable cost of keen- 
ing and disposing of it, including the assignee s 
fees, should be charged upon it No charge can 
be allowed for the services of an auctioneer un- 
less it be shown that such services were neces- 
sary; nor can such fund be charged with attor- 
ney's fees for services rendered to the assignee 
in his contest with th& lienor respecting such 
property. 

[In tlie matter of David G. Peabody, a 
■bankrupt.] 

Blake & Jacobson, for assignee. 
Thos. Macon, for Russell.- 

ELALLETT, District Judge. In December 
last the assignee filed a report of sales made 
by him of goods belonging to the estate, and 
■of .cei-tain property set off to the bankrupt 
hIS exempt, which report was on tlie same" day 
approved by the judge then presiding in this 
■court Edward Russell, a creditor who ob- 
tained a lien upon all of the goods so sold, 
and some of the goods so set off, by judg- 
ment and execution against the bankrupt be- 
fore the petition in bankmptcy was filed, 
now complains of this order of the court as 
having been iixegularly entered, and moves 
to set it aside. He also objects upon several 
grounds to the repoxt of the assignee, but 
these objections cannot be considered while 
the order approving the report is allowed to 

' 1 [Reprinted from 16 N. B. R. 243, by permis- 
sion.] 



stand. To explain the force and effect of 
tills order, it will be necessary to state some 
of the facts presented in the record. The pe- 
tition in bankruptcy was filed in the distiicfc 
court of the Third district of the late territo- 
ry, April 28, 1876, and the assignee was 
chosen and appointed on the 20th of May 
thereaXter. Dn the same 20th of May, 1876, 
the register of that district made out and 
signed a paper in the form No. 20, adopted by 
the supreme court, which was doubtless in- 
tended to be a schedule of the property set 
aside to the bankrupt under the exemption 
laws. Upon examination, however, it 'will be 
found to have but few of the reauisites of 
such a schedule. In the first place it was 
made by the register, the act {section 5045) 
and the general order (19) requiring that it 
shall be made by the assignee. It is true 
that the form No. 20 has the Avords "district 
judge (or register)" at the foot, apparently in- 
dicating that it is to be signed by one of 
those officers. But this is obviously a mis- 
take of the di*aughtsman, for the act of set- 
ting apaii; exempt property cannot be per- 
formed by either the judge or register con- 
sistently with the provisions of the law. The 
property is in tlie possession of the assignee, 
and he only can deliver it The act imposes 
upon him the duty of selecting the articles to 
be set apart to the bankrupt, and provides 
for reviewing his decision. The general or- 
der requires him to report to the court the 
articles set apart by him, with the value of 
each, within twenty days after receiving the 
deed of assignment and provides that credit- 
ors may except to his report Usually and 
properly this report is made to the register, 
who also hears the exceptions of creditoi-s, 
and his decision, if imsatisfactory to either of 
the parties, is reviewed by the court. All this 
is utterly inconsistent with the notion that 
the register may set off the property to the 
bankrapt in the first instance; a notion 
which has no other foundation than thfi mis- 
take made in appending unnecessaiy words 
to the form. 

If it is claimed that this paper is a direction 
from the register to the assignee as to the 
property to be set off to the bankrupt, the re- 
ply is that the register had no authority to 
give such direction. BQs duty is confined to 
receiving and filing the schedule after it has 
been made by the assignee, and passing upon 
the exceptions, if any are made by creditors. 
The matter of designating the property which 
is exempt from the operation of the act is 
entrusted to the assignee, and his discretion 
cannot be controlled or supported by a ^direc- 
tion from any source previously given. But 
if the schedule had been made by the as- 
signee, it does not appear to have been report- 
ed to the court, as required by the general 
order. It was not filed with the register; 
nor with the clerk until December 22d, 1876, 
when it was approved by the court It 
seems to have been kept by tlie assignee, for 
it is attached to his report made in Decern- 
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ber, which contains all his doings up to that 
titne. But wherever it may have heen it was 
not in the proper place, and creditors had 
no opportunity to except to it hefore it was 
aproved by the court. If a proper schedule 
had been filed with the register within twen- 
ty days after the assignment, as required by 
general order 19, and no exceptions thereto 
had been filed within twenty days there- 
after, probably all creditors would be preclud- 
ed from objecting at this time. For the pro- 
tection of an assignee who has performed 
his duty fairly, creditors ought to bring for- 
ward their objections to the schedule, if they 
have any, at an early day, as the rule re- 
quires. But if an assignee withholds his 
report until long after the time specified in 
the rule has expired, he cannot, by an or- 
der obtained ex parte, shut ofE inquiry as to 
the regularity of his proceedings. These ob- 
jections to the schedule appear to be sub- 
stantial, and to demand the revocation of the 
order made by my predecessor. 

Another objection to the schedule, pre- 
pared by the register, is found in the fact 
that there is no sufficient description of the 
articles set off, nor is the value of each 
given. This was corrected to some extent, 
but not fully, in a distinct schedule filed 
with the other in December, The goods set 
off as stock in trade, and the value of them, 
is well enough stated in that schedule, but 
the value of the other goods is stated in the 
aggregate, and the household furniture, 
books, and some other things are not in any 
way described. But this defect may not be 
a ground for vacating the order, and it is 
not material to our present inquii-y. 

In so far as the order of December 22d 
relates to the sale of the estate, the right of 
a creditor to be heard rests upon the same 
consideration. No one who is interested in 
the estate can be cut off from being heard 
by an ex parte order entered upon the ap- 
plication of the assignee. Justice is not ad- 
ministered in that way. When the matter 
to be passed upon has been submitted to a 
genei-al meeting of creditors, and, if it has' 
not been so submitted, if due notice has 
been given, an order may be given which 
will settle the rights of all parties, but with- 
out notice nothing can be done which will 
arrest investigation into the conduct of the 
assignee. It is true that a creditor is a 
party to a bankiniptcy proceeding, and, as 
such, bound by all that is regularly done in 
the course of the proceedings. But confir- 
mation of the acts of an assignee, without 
notice to the creditors of the estate, and 
without giving them an opportunity to be 
heard, is not regular or proper, and there- 
fore they are not bound by it. 

The power of the court to grant the relief 
asked was briefly discussed and perhaps se» 
riously denied at the hearing, but there is 
little room for doubt on the point. Upon 
contested questions regularly decided, it 
may be that authoi-ity ends with the judg- 



ment which is given. But as to judgments 
by default, and all ex parte orders, the rule 
is otherwise. Harris v. Hardeman, 14 How. 
[55 U. S.] 334, In bankruptcy proceedings 
there are no terms of court by which au- 
thority to correct what has been done amiss 
can be said to be limited, and probably the 
court has full conti-ol for that purpose over 
the whole proceeding from the beginning 
until the end is reached. 

Whether the motion to vacate the order 
was made in apt time is more doubtful. 
There is nothing of record to show when 
Russell was first advised of the order, un- 
less indeed he was bound to take notice of 
the schedule within twenty days after it 
was filed. This would have brought knowl- 
edge of the facts to him early in Januaiy, 
and the motion was not filed until July, 
Such delay would be inexcusable in a case 
where the situation of the parties may 
change, and the assignee may suffer by the 
delay. But this is not the rule; for the as- 
signee must file his schedule of exempt 
property within twenty days after the as- 
signment to him, and if he does not do so 
the creditors may fairly suppose that no ex- 
emption has been claimed or made. It is 
only by diligence in putting in tlie schedule 
that the assignee can require the creditor ta 
be diligent in bringing forward his objec- 
tions to it Under all the circumstances I 
am of the opinion that the order of Decem- 
ber 22d ought to be set aside, and the re- 
port of the assignee of the property exempt 
from the operation of the act and of the 
sales made by him, as well as his disburse- 
ments, ought to be open to examination. 

As affecting the extent of inquiry, it may 
be well to remark that a composition of the 
debts of the bankrupt has been had, under 
which it is understood that all of the debts- 
have been paid excepting that of Russell, 
who is contesting these questions with the 
assignee. A portion only of the propei-ty set 
off to the bankrupt as exempt from the op- 
ei-ation of the act was subjected to the levy 
of Russell's execution, and I suppose the 
discussion is to be confined to that portion. 
Something was said at the bar about the 
lien of the execution in the hands of the- 
sheriff extending to all of the personal prop- 
erty, whether levied or not, but the question 
of lien as lately decided in this court and 
the circuit eoiurt, contained no feature of 
that kind. The demand was for payment 
from the fund obtained from the goods ac- 
ttially taken in execution, and the creditor 
cannot now enlarge his claim. 

Referring to what was said respecting the- 
schedule of exemptions maae by the regis- 
ter, it may be proper to add that the report 
of the assignee, filed December 22d, con- 
tains a list of the property set off to the 
bankrupt, which will be referred to here- 
after. In that list certain goods are de- 
scribed as "stock in trade," which were set 
off under the sixth subdivision of section 33- 
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of tlie statute of the state (Rev. St. 380). 
That clause, with others, describes prop- 
erty which shall he exempt from execution, 
and reads as follows: "The tools and imple- 
ments, or stoelc in trade, of any mechanic, 
miner, or other person, used and kept for 
the piurpose of carrying on his trade or busi- 
ness, not exceeding two hundred dollars in 
value." Its meaning and effect has been 
considered by couils of other states, and is 
no longer doubtful. Grimes v. Bryne, 2 
Minn. 89 (Gil. 72); Guptil v. McFee, 9 Kan. 
30; Bevitt v. Crandall, 19 Wis. 581. It is 
applicable to miners and handicraftsmen, as 
distinguished from merchants and traders, 
and the bankrupt, as a merchant, was not 
entitled to its protection. 

By the eighth subdivision of the stJitute 
before referred to, working animals of the 
value of two hundred dollars may be re- 
served by the debtor, and, under this clause, 
a hoi-se was allowed to the bankrupt It is 
contended that, being a merchant, the bank- 
rupt could have no use for sucH an animal, 
but this is not appai'ent The reservation 
was made by him as the head of a family, 
and his right to claim the property in that 
way is not denied. There are many ways in 
which a horse may be useful in supporting 
a family, whatever the occupation of the 
head of the family may be, and I cannot as- 
sume that this animal was not used for that 
pui-pose. If kept for pleasure, merely, he 
was not exempt. Burges v. Everett, 9 Ohio 
St 425. But of this there is no evidence. 
Perhaps the description in the schedule is 
imperfect in not describing the animal as a 
work horse, and in not giving his value, but 
no complaint has been made on that ground. 
The buggy mentioned in the list is clearly 
not within the statute which specifies a 
faiTB wagon, cart, or dray. In some states 
it is held that the word wagon is used ge- 
nerieally to signify every kind of vehicle 
with wheels, but to use the term farm wag- 
on in the same sense would be very absurd. 
No other property mentioned in the sched- 
ule was taken in execution by Russell, and 
the inquiry on this point results in exclud- 
ing from the list the "stock in trade" and 
tuggy, which must be charged to the as- 
signee. 

As to the right of the creditor to call for 
an investigation into the conduct of the as- 
signee in selling the property, no doubt is 
entertained. The latter has applied to be 
discharged from his trust, and. the court is 
required to audit and pass his accounts. 
Section 5096. Any misconduct on his part 
in respect to the estate upon which Russell 
had, or now has a lien, is a proper subject 
for examination. But the charge of fraud 
is too vague and general to arrest atten- 
tion. If the goods wene sold for a nom- 
inal sum as stated, the value should be 
stated also, in order that the loss to the 
estate may be seen, and any agreement be- 
tween the purchasers and the assignee re- 



specting such sale should also be shown. 
So also, if goods were bid in tor the benefit 
of the bankrupt and paid for out of the es- 
tate, the amounts so paid out should be 
stated. Every fact which is relied on to es- 
tablish fraud should be distinctly stated in 
a way that may be controverted, and the 
whole should be verified by some one hav- 
ing knowledge of the circumstances. It is 
not intended that the pei"son verifying shall 
testify to every fact as of his own knowl- 
edge, but that he shall exhibit such knowl- 
edge of the facts and circumstances as may 
afford reasonable ground to believe that the 
ehai"ge is made in good faith. The creditor 
should also give security for the costs which 
may be adjudged against him ui>on the 
hearing or trial of the issue. The practice 
in respect to an issue of this kind has not 
before been considered in this district, and 
the creditor will have leave to conform to 
the suggestions here made. 

Objection is also made to charges for serv- 
ices and expenses which were mostly incur- 
red in respect to the property on which the 
execution was levied. It seems that soon 
after the sheriff took possession of the prop- 
erty he was dispossessed by the marshal im- 
der process from the bankruptcy court, and 
thereafter the property was kept and sold 
by the assignee. We have recently ascer- 
tained that the creditor, by his execution 
and levy, secured a valid lien upon the 
goods, but that point was at first involved 
in great doubts. Conceding that, the ju- 
risdiction of the bankruptcy court extending 
to the ascei'tainment and liquidation of the 
lien was clear and undeniable. In that view 
no reason is perceived for exempting the 
property from the reasonable cost of keep- 
ing and disposing of it, including the serv- 
ices of the assignee,— such as the rent of 
the building in which the goods were kept, 
the marshal's fees and expenses in taking 
charge of the goods and the like. As some 
of the charges may be excessive, and othei-s 
unwarranted, the matter will be referred to 
the register to report what are properly 
chargeable to the goods claimed by Rus- 
sell. No charge can be allowed for the serv- 
ices of an auctioneer, without showing that 
such services were necessary, and then 
only for a reasonable sum. The time for 
which the assignee was necessarily employ- 
ed in caring for or disposing of the goods 
may be entered at a reasonable rate, which 
will be allowed by the court and submitted 
to the circuit judge for approval, pursuant 
to the amended general order of March last. 
The chax'ge for attorney's fees stands in a 
different light That charge is based upon 
sei-vices rendered to the assignee in his con- 
test with Russell for the property which 
has been awarded to the latter. I do not 
find any principle upon which a litigant can 
be made to furnish sinews of war to his ad- 
versary, unless in case of husband and wife, 
where it is presumed that the wife may 



PEABODY (Case No. 10,867) 



[19 Fed. Cas. page 38] 



have contributed to the husband's property. 
Aside from this the assignee was contending 
for the property in behalf of the general es- 
tate, ■whicli must therefore be responsible 
for the expenses so incurred. It would be 
strange indeed if the general estate could 
cast upon this special fund the expenses of 
the litigation in the same manner as if it 
had been successful in the contest. Surely 
is is enough for the creditor to pay his own 
attorneys. 

If an issue is raised respecting the con- 
duct of the assignee in selling the property 
the cause may remain until that issue shall 
be determined. If no such issue is to be 
presented it may be referred to the regis- 
ter to examine the assignee's report and as- 
certain the Yalue of the property improperly 
set o£C to the bankrupt, and make the proper 
allowances for fees, disbursements, and 
services. 



Case K"o. 10,867. 

PEABODY V. DENTON et al. 

[2 Gall. 351.] 1 

Circuit Court, D. Massachusetts. Slay Term, 
■ 1815. 

Evidence op Lost Note — Drmanu op Patmext 
without paoducisg notb— notabial copt. 

1. Of the evidence to prove a lost note see 1 
(xreenl. Ev. § 558, note 1, where ail the cases are 
cited. 

[Cited in brief in Boteler v. Dexter, 20 D. C. 
27. Cited in Adams v. Baker, 16 R. I. 2, 
11 Atl. 168.] 

2, A notarial copy was permitted to go to the 
jury, as a fair ground for presuming, when tak- 
en in connexion with the testimony of a wit- 
ness, that the paper exhibited to the notary was 
the same, which had been in the witness's pos- 
session, and acknowledged by one of the defend- 
ants. 

[3. Cited in Moore v. Fall. 42 Me. 454, and 
in Morse v. Bellows, 7 N. H. 569, to the point 
that, when a demand is made of the maker of 
a note, the note itself should be produced, oth- 
erwise the debtor may well refuse to pay, on 
the ground tliat he has a right to have his obliga- 
tions or contract, or to see it canceled, when he 
is called upon to discharge it.] 

Assumpsit on a promissory note made by 
the defendants and two others, at Aux Cayes, 
in the year 1797, signed "Denton & Co." and 
"Nathan Brothers & Co." and endorsed by 
the payee, Endicott, to the plaintiff. The de- 
fendants pleaded: (1) The general issue; 
(2) non assumserunt infra sex annos; (3) 
aetia non accrevit infra sex annos, &c. 

At the trial, the original note was not pro- 
duced, but a witness, on behalf of the plain- 
tiff, stated, that in the year 1797, at the re- 
quest of tlie plaintiff, he carried the note to 
Aux Cayes, to collect; that Hall and Broth- 
ers, the other promissors, having failed, he 
demanded payment of Denton, who admitted 
the note to be due; that he did not bring 
back the note, but lost it in some manner 

1 [Reported by John Gallison. Esq.] 



unknown to himself; that Endicott was a 
ship master in the sexwice of the plaintiff, 
and in that capacity was in Aux Cayes about 
1796 or 1797; that he did not recollect the 
note to have been endoi-sed by Endicott, but 
presumed it was so; that the note was never 
paid to him; that he conversed with Hall 
about the note, but did not remember to 
have shown it to him. The plaintiff also 
produced a letter from Denton to his agent, 
"Wellman, dated Leeds, 29th of April, 1805, 
containing these words: "If you obtain pay- 
ment of my ordinances, I wish you to pay 
the amount of the note in favor of Endicott." 
A paper was also offered in evidence by the 
plaintiff, which purported to be a notarial 
copy of the note declared on. It began as 
follows: "The following recorded by Cap- 
tain Joseph Peabody, 17th May, 1797." Then 
followed a copy of the note and endorse- 
ments, with a certificate of the clerk of the 
common pleas for the county of Essex, that 
the whole "jvas truly copied from notarial 
records deposited in his office. 

Mr. Prescott, for defendants, objected to 
this paper's going to the jury. It could be 
evidence of nothing, but that a paper of 
similar tenor was shown to the notary. 
There was no evidence to prove, that the 
paper, thus exhibited and copied, was the 
same, which had been in the hands of the 
plaintiff's witness, for the witness did not 
recollect any date or sum, by which to iden- 
tifj' it. Though, in the present case, the 
plaintiff's character was a sufficient guar- 
antee against any fraudulent proceeding, 
yet the rules of evidence were necessarily 
general, and if a notarial copy be admitted 
as evidence, not only of the existence of the 
paper, but of Its genuineness, it would be 
easy to fabricate a writing for the veiT pur- 
pose of founding a demand on the copy, at 
some distant time. At any rate, the copy 
could not be evidence of the amount of the 
note. 

Mr. Saltnostall, for plaintiff. 

STORY, Circuit Justice. I have no doubt, 
that the copy is admissible, to prove that 
such a paper was exhibited to the notary, 
though it could not of itself be evidence, 
that the paper was genuine. Connected with 
the testimony of the witness, however, it af- 
fords a fair ground of presumption, to be left 
to the jury, that the paper copied by the 
notai-y was the same, which the witness car- 
ried to Aux Cayes, and which was there rec- 
ognised by Denton. 

Mr. Prescott then objected to the com- 
petency of the whole evidence to support the 
plaintiff's action, contending that there was 
no proof of the signing of the note by Na- 
than Brothers and Co., and that the iiote 
might still be in existence, and be again de- 
manded of the defendants by a bona fide 
holder. 
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But it -was the opinion of THE COURT, 
tliat after so great a lapse of time, it was in- 
cumbent on the defendants to show, either 
that the note existed, or that it had been 
demanded of them; and that it must be pre- 
sumed, that no demand would now be made. 

Yerdiet for plaintiff. 

NOTE. It appeared that the defendants were 
domiciled in a foreign country, Whieli was a 
sufficient answer to the plea of the statute of 
limitations, unless it were shown hy the defend- 
ants, that they had been within the country 
since the making of the note. 



Case Wo. 10,868. 

PEABODY T. GILBERT. 

[5 Blatchf, 334, note.] i 

Circuit Court, S. D. New York. July 14, 1866. 

Definition of "BitOKEn"— Broker's Taj:. 

[This was an action by Augustus L. Peabody 

and others against Sylvester C. Gilbert and 

Sheridan Shook.] 

NEI/SON, Circuit Justice. The opinion in 
the case of Clark v. Gilbert [Case No. 2,822] 
disposes of this case. The plaintiffs are 
bankei-s, and do business as such, by receiv- 
ing stocks, bonds, &c, for sale, and by lend- 
ing and advancing money on stocks, bonds, 
&c., and in default of repayment, sell the 
same, and, also, pm-chase and sell stocks, 
bonds, &c., on their own account, and not on 
commission, or for others. They also pm*- 
chase and sell stocks, bonds, &c., for others, 
under certain stipulations as to risk, losses, 
and profits, which is the business of a broker, 
and the sales are subject to the broker's tax. 

[In 5 Blatchf. 334, this case is published as a 
note to Clark v, Gilbert, Case No. 2,822.] 



PEABODY (MASON v.). See Case No. 9,250. 



Case JSTo. 10,869. 

PEABODY V, PROCEEDS OP TWENTY- 
EIGHT BAGS OF COTTON. 

[2 Am. Jut. 119.] 

District Court, D. Massachusetts. March 
Term, 1829. 

Adiiikalty Jduisdiction— Derelict Property — 
UxcLAiMED Proceeds— Rights op Sovereign. 

[1. The rules and usages of nations in regard 
to the final disiwsition of the proceeds of prop- 
erty found derelict at sea, and which are not 
claimed by any owner, are made a portion of our 
maritime law by the provisions of the constitu- 
tion of the United States, and the laws passed 
pursuant thereto, giving to the national courts 
power to adjudge, award, and decree respecting 
causes of admiralty and maritime jurisdiction.] 

[2, Surplus proceeds of derelict property found 
at sea, remaining in the registry of the court 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



for many years, after awarding to the salvors 
a proper compensation, will not, in the absence 
of statute, be awarded also to the salvors, nor 
will it be ordered to be paid into the treasuiy 
of the state, into which the property was brought, 
but the superior riglit is in the government of 
the United States, and the money will be order- 
ed to be paid into the treasury thereof.] 

Samuel Peabody and others, libellants of 
the proceeds of twenty-eight bags of cotton. 

This libel was filed by Samuel Peabody, 
one of the surviving owners of the schooner 
Equality, in behalf of himself and another 
owner, and the representatives of a third own- 
er, who had also been master of the vessel. 
The libel stated that August 27, 1806, the 
schooner found twenty-eight bags of cotton 
adi'ift at sea, abandoned by the ownei's, 
which the master took on board and cari'ied 
into Salem; that the owners of the cotton 
were then and had ever since been unknown 
to the libellant; that a libel was filed in the 
district court -by the salvors for salvage; that 
the court ordered tlie cotton to be sold, and 
adjudged tliat, after payment of costs, ex- 
penses, and duties, one moiety of the residue 
should be paid to the salvors, in the following 
proportions, viz. one-third to the owners of 
tlie schooner, one-thh'd to the mastex", and 
one-third to the crew, and that the other 
moiety should remain subject to the f uiiJier 
order of the comi; The libel then aveiTed 
that the last-mentioned moiety had remained 
in the court until the present time, awaiting 
such further order; and alleged that it had 
not been claimed by or allowed to any per- 
sons since that time, and that, from the great 
length of time which had elapsed, since the 
cotton was found, more than twenty-two 
years, the libellant had good reason to be- 
lieve, and did verily bdieve, that it would not 
be claimed by any other persons than him- 
self and the other parties interested; and 
that he is advised that he and they are law- 
fully entitled to tlie said moiety, which he 
prayed should be decreed and paid over to 
him, for himself and the other parties inter- 
ested. 

Andi-ew Dunlap, Dist. Atty., appeared, and 
.interposed a claim for the said remaining 
proceeds, as the right of the United States, 
denying the right of the libellants, and pray- 
ing that the proceeds should be paid to the 
treasm-er of the United States. The facts 
stated in the libel were not disputed. 

J. Pickering, for libellants. 
Andrew Dunlap, Dist. Atty., for the United 
States. 

Mr. Pidtering. The libellants claim the 
proceeds of the property in' question as a 
derelict. It was found by them, on the high 
seas, twenty-two years ago; was duly sold 
under an order of this court, publicly adver- 
tised in the newspapers, and no owner has 
evej: appeai'ed. To constitute a case of dere- 
lict, it is not necessary, as by the civil law, 
that the goods should be voluntarily aban- 
doned, without any further claim of property 
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in them. It is sufficient that they ai-e found 
deseiled or abandoned upon the seas, "wheth- 
er it arose from accident or necessity or vol- 
untary dereliction. Rowe v. The Brig [Case 
No. 12,093], It is true that the high court of 
admiralty in England has sometimes held 
that the abandonment must be made without 
hope of recovery. But it is observed by Mr. 
.Justice Story, in the case just cited, that 
Lord Stowell has silently retracted that opin- 
ion (in the case of The Lord Nelson, 1 Edw, 
Adm. 7Q, and The Blendenhall, 1 Dod. 419), 
and that "certainly it is not recognized as the 
doctrine of this country." The learned judge 
then goes on to adopt the definition of Shr 
Leoline Jenliins, that derelicts are "boats or 
other vessels forsaken or found on the seas 
without ainy person in them." This principle 
is recognized in Moll, de J, Mar. bk. 2, e. 5, 
§ 4. The remarks here made are also ap- 
plicable to the opinions expressed in the case 
of Taylor v. The Cato [Case No. 13,786], 
where the court adopted the original rule of 
Lord StoweU; and also to the case of "Wilkie 
V. Two Hundred and Five Boxes of Sugar 
[Id. 17,662]. Upon the facts proved in the 
present case, then, there can be no doubt that 
this is a case of "derelict," according to the 
modem application of that term. The claim 
to derelict property rests upon the general 
principles of natural law and the positive reg- 
ulations of states. According to the princi- 
ples of natui-al law, derelict property, or 
property found, whose owner is unlaiown, be- 
longs wholly to the finder. 6ro. 0e Jure B. 
lib. ii, e. 8, § 7; Pufe. Law Nat. lib. 4, c. 6, § 
13, and Barbeyrac's note 2; Ene. Meth. Jur.; 

1 BL Comm. 295, 296; 2 Bl. Comm. 9, 402; 

2 "Wood. Leet 391. The elementary writers, 
it is true, admit that this principle of natural 
law may be modified by express regulations; 
and several European nations have in fact es- 
tablished different rules, of which France, in 
particular, affords an example in Code Civ., 
art. 716. But the rules of different states 
have always niaterially differed from each 
other, as well as from the original rules adopt- 
ed in the civil law. Groenewegen de Legib. 
Abrogat. p. 23. 

The United States, however, have made 
no such regulation. As a confederacy, hav- 
ing no powers except such as are expressly 
surrendered by the several states (among 
which powers this is not included), they 
could not establish any regulation on this 
subject, so far as to affect the rights of the 
individual citizen who should happen to be 
the finder of propeity lost or abandoned. 
The right to dispose of such property, so far 
as respects the finder, must still belong to 
the sovereignty of his particular state. So 
far as regards foreign nations, it may be 
admitted that the United States may take 
cognizance of these cases as matters of ad- 
mii'alty or maritime jurisdiction; and that 
property found derelict on the ocean, the 
common highway of nations, should be ad- 
judicated upon by the United States courts, 



which are the only tribunals authorized to 
decide such questions as against foreign 
states. But the ultimate right of property, 
as between individual citizens of the United 
States, must depend upon the laws of the 
individual states, to which such power is 
reserved by the principles of the confed- 
eracy. 

If the property in question had been found 
upon the territory of Massachusetts, it 
would, on principles of natural law, belong 
to the finder; and the United States could 
make no claim to it; but the state, as a 
sovereign state, has provided by an ancient 
law that, after the lapse of a year and a 
day, the property of the original owner 
should be considered as devested, and dis- 
posed of in a specific mode. In England, 
goods found upon the land have been ad- 
judged exclusively to the finder; as in the 
case of Armory v. Delamirie, 1 Strange, 505, 
where a chimney-sweeper's boy found a 
valuable jewel, and the court held that he 
was entitled to it against all the world, un- 
til the original owner appeared to claim it. 
Christian's note on 1 Bl. Comm, 299. Now 
it is difficult to perceive any distinction in 
principle, so far as regards the ox-iginal own- 
er and the finder, between property found 
on land and on the high seas. But it is 
suggested that the government of the Unit- 
ed States should hold it, in preference to the 
finder, in order that, it may be in the power 
of the owner to recover it; as the finder or 
his representatives may forever remain un- 
known, but the government can always be 
found. We say, in reply, that the govern- 
ment may deliver it to the finder upon ade- 
quate security, as in many other eases, if it 
has a right to retain the propeity at all. 

But here again the question recurs, whether 
this is a right of the general government of 
the United States or of the particular states. 
We should further ask, if the government 
has the right to retain the property, for how 
long a time can it be held? Does the 
government acquire an absolute and perpet- 
ual right as against the finder? On the 
contrary, there must be a reasonable limi- 
tation in this as in all other cases. If, by 
our laws a possession of forty years would 
bar a claim even to real estate, it should 
seem that twenty-two years ought to bar 
any claim of the original owner in the pres- 
ent case. By the laws of Europe, which have 
been refexTed to respecting wrecks, the short 
period of a year aad a day was a good bar 
against all the world; and by our state laws 
the same period is a good bar in the case 
of strays and goods lost on the land. In 
the case of "Wilkie v. Two Hundred and Five 
Boxes of Sugar [Case No. 17,662], it is true 
that the court intimates that no length of 
time would be a bar; but the language there 
used must be taken with reference to the 
ease then under consideration, in which, 
however, tio very great length of time had 
e]at)S3d. 
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Again, it is said, we are not to presume 
that the owner would have abandoned val- 
nahle property; but it may, on the other 
hand, be replied that it cannot be presumed 
he would have remamed silent for twenty- 
three years, and give no public notice of his 
loss, which notice is not here pretended. 
The voluntary abandonment of property, like 
the relinquishment of debts, is not an un- 
common thing; and the nonappearance of 
an owner, after such a length of time, is the 
fiti'ongest evidence of such abandonment. 
To make a case of derelict, however, it is 
not necessary that no owner should after- 
wards appear. The Aquila, 1 0. Rob. Adm. 
40. In all the cases cited for the United 
States, either a very short time had elapsed 
between the abandonment and the adjudica- 
tion, or a claim was made by a known own- 
«r immediately. If, then, there is any such 
thing as a limitation to claims of owners in 
these cases, the present is as strong a case 
as can be found for applying such limita- 
tion. It is also argued that the United 
States can make this claim, as successor to 
the prerogatives of the king of England, 
upon the authority of 3 Dane, Abr. 157. 
But in the same work it is said that there 
are numerous instances in which this doc- 
trine has been held not applicable to the 
American colonies; and then we contend 
that the present is one of the latter cases, 
and that whatever rights of that kind the 
several states may have there is no such 
prerogative in the federal government. 
Among other instances, the United States 
have not claimed anythmg of the royal pre- 
rogative as to wrecks, but these have been 
■considered as under the jurisdiction of the 
several states. If, therefore, the present 
•claim of the libellants rested upon the law 
of wrecked property, it would still be the 
right of the finder to have it disposed of 
independently of any claim of the United 
States. 

It is further objected that the claim of 
the whole property is one of a novel impres- 
sion. But in the case of McDonough v. The 
Mary Ford, 3 Dall. [3 U. S.] 188, the supreme 
court of the United States intimate a doubt 
whether on the principles of abandonment 
they ought not to decree the whole of the 
property there in question to the American 
libellants; but, as the parties had not ap- 
pealed from the decision of the lower court 
on that point, it could not be taken notice 
of on the appeal. 

Mr. Dunlap argued that the claim of the 
libellants rested upon the principles of the 
title by occupancy, as described by the ethic- 
al and legal writers. The case at bar was, 
he admitted, one which at first view ap- 
peared strongly in favor of the libellants 
upon equitable principles, yet it must be 
decided by general rules of law; and, when 
the cause was examined to the foundation, 
it would, he believed, be found to rest upon 
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those barbarous principles of the ancient 
law of nations in the iron age, by which 
a title was asserted to shipwrecked prop- 
erty, to the exclusion of the right of the 
unfortunate owners. The title by occupan- 
cy, except in the case of newly-discovered 
countries, no longer exists; it is totally 
unsuited to the present state of society, as 
its assertion must constantly tend to the 
violation of its peace. The laws .of all 
civilized nations provide against the asser- 
tion of this title, which, however equitable 
it may appear in the elegant essays of in- 
genious and fanciful ethical and legal au- 
thors, is utterly inconsistent with the har- 
mony of any well regulated society. Even 
the most learned authors, in their specula- 
tions on this subject, differ in their nice 
and scholastic hypotheses; Grotius and Puf- 
fendorf resting the right upon the founda- 
tion of an implied assent of all mankind 
that the first occupant of property should 
become the owner, and Barbeyrac and Sir. 
Locke denying any such assent, and found- 
ing the right upon the fact that the occupant 
has, by seizing the propertyi joined his 
labor to it, and thereby made it his own. 
It would seem that, when such learned 
doctors of the law disagree, the dispute 
must be about a fanciful matter, having 
no practical applicability to the common 
affairs of life or the general rules of human 
conduct. 2 Bl. Oomm. c. 1. Burlamaqui, in 
his Principles of Natural Law, considers 
the state of property as wholly an "adven- 
titious state," created by civil society, and 
restrained and regulated by its ordinances. 
Burlam. Nat Law, c. 4, § & The right of in- 
heritance and the right to dispose of prop- 
erty by wUl, which cannot be satisfactorily 
sustained by natural law, whatever may be 
the common notions implanted by educa- 
tion, rest upon this supposition that the 
permanent right to property is "an adven- 
titious state"; and therefore Blackstone, in 
his second book, c 14, has said that "all 
rules of succession to estates are creatures 
of the civil polity and juris positivi merely." 
The title by occupancy to lands never ex- 
isted in England but in a few cases of rare 
occurrence, and now it is in those cases 
destroyed by statute regulations. 2 Bl. 
Oomm. c. 16. It was therefore contended 
that the libel in the present case could not 
be supported upon the notions which had 
been proclaimed in former days relative to 
the title by occupancy. 

As to the law relied on respecting prop- 
eiiy derelict, it was contended that there 
was no such thing at present in the sense 
of the word "derelict" in the civil law, and 
the ancient law writers,— a voluntary aban- 
donment, without any further claim to prop- 
erty. This never happens in the present 
avaricious or needy age, unless in trifling 
cases, to which the legal maxim, "De min- 
imis non curat lex," applies, or in cases 
of insanity, where the acts of the party 
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are null and void, and guardians will be 
appointed to recover and preserve the prop- 
erty. Gifts are often made from various 
honorable and genei'ous considerations, but 
a gift does not create a derelict, for the 
donee, not the fii-st finder, has the title. The 
modern description of property derelict is 
given by Sir Leoline Jenkins, the great ad- 
miralty judge of England, and has been 
adopted by the learned judge of the circuit 
com-t of the United States for this circuit. 
It is defined: "Property forsaken -when 
the hope of recovery exists, although there 
may be no intention of attempting to re- 
cover it." Sir Leoline Jenkins* Works, p. 
89; Rowe v. The Brig [Case No. 12,093]. 
Express dereliction, in the sense of the civil 
law, never applied to the case of goods 
thrown overboard in a storm for the pres- 
ervation of life or property. In Justinian's 
Institute (Coopei-'s Ed. lib. 2, tit. 1, § 47) it 
is ordained: "But the law is not so in re- 
spect of things thrown overboard in a 
storm to lighten a vessel, for they remain 
the property of the owners, seeing it is 
evident they were not thrown away through 
dislike, but that persons in the ship might 
avoid the dangers of the sea." The law 
of England, the common law, never recog- 
nised any such thing as a derelict in the 
civil-law sense. It is said in the Doctor 
and Student (Dialogue 2, c. 31): "There is 
no such law in the realm of goods forsaken." 
It was therefore contended that there was 
nothing in the doctrine respecting derelicts 
to sustain the libel, and repel the claim 
of the United States for this money. 

The chief legal authorities in support of the 
claim of the libellants are certain passages 
in Blackstone. In the Commentaries (volume 
1, p. 293) it is said, if propei'ty "be found in 
the sea or upon the eailh, it doth not belong 
to the king, but the findei, if no owner ap- 
pears"; and in the second volume of the 
same work (page 402) it is laid down: "What- 
ever movables are found upon the sm-face 
of the earth, or in the sea, and are unclaim- 
ed by any owner, are supposed to be aban- 
doned by the last proprietor, and as such 
are returned into the common stock and mass 
of things; and therefore they belong, as in 
a state of nature, to the first occupant or 
fortunate finder, unless they fall within the 
description of waifs, or estrays, or wreck, or 
bidden treasure, for these, we have formerly 
seen, are vested by law in the king." It is 
evident that Blackstone is speaking of the 
fanciful case of voluntaiy abandonment as a 
foimdation for the title by cccupancy, for he 
rests the right of the finder entirely upon 
the supposition of voluntaiy abandonment by 
the original owner. Besides, the case of 
wreck is exempted from the operation of this 
theoretic rule. In a note to article 32 of the 
Law of Oleron, the right of the finder to 
goods thrown overboard in a storm is denied, 
for the owner, as the sea drives everything 
to the laud, has still the hope of recovering 



such property. It is said to be "non in 
derelicto sed in deperdito." The right of the 
finder is only in cases of "abandonment 
through contempt;" that is, voluntary aban- 
donment, to which Blackstone, in the re- 
marlvs above cited, alludes. AgaLu, it is held 
by the court, in the ease of Warder v. La 
Belle Creole [Case No. 17,165], that "th& 
cases of dereliction, in which the maxim of 
occupantis fiunt derelicta is founded, gener- 
ally run on the principle of a voluntary aban- 
donment by the owner with his free consent,, 
and not on such a relinquishment as force, 
necessity, or danger compels." In this case^ 
had there been a voluntary abandonment, and 
a case for the application of the principles 
laid down in Blackstone, the whole property 
would have been decreed to the libellants 
some twenty years since, when the property 
found was libelled, and a moiety only decreed 
for salvage. This distinction, which is main- 
tained in argument on the part of the United 
States, is believed to be a solid one; and 
Bladistone himself recognises it, in his re- 
marlvs upon treasure trove or hidden treasure, 
and bona fide vacantia, or goods found with- 
out any known owner. In his Commentaries 
(volume 1, p. 293) he says that "hidden treas- 
ure" belongs to the king, because by the hid- 
ing the owner has shown that it was not his 
intention to renounce his property. In the 
same- volume (page 298) he says that bona 
vacantia, or goods in which no one can claim 
a property, by the law of nature belonged to 
the finder, but in settling the modern constitu- 
tions of Europe, to avoid strife, were vested 
in the sovereign power. Now, if hidden treas- 
ure never belonged to the finder, and bona 
vacantia by the law of natmre did, the dif- 
ference was because in the former case there- 
was no voluntary abandonment, and in the 
latta- case a voluntary abandonment was sup- 
posed. Here, then, Blackstone himself makes 
the distinctioa between the case of goods 
lost by necessity, and voluntary abandonment, 
and places the right of a finder upon the only 
ground which can support it, a volimtary re- 
nunciation by the owner of his property,, 
which has been shown not to be in the case, 
when goods are tlirown or washed overboard 
in a storm; that is, in the barbarous dialect 
of the ancient law, goods jetsam ov flotsam.. 
Were Blackstone to be undei'stood otherwisei 
he would be gi*ossly inconsistent; for he as- 
serts, in volume 1, p. 298, that bona vacantia 
belong to the king, "because they are goods 
in which no one else can claim property." 
Now, in volume 1, p. 295, he says: "If any- 
thing be found in the sea or upon the earth, 
it doth not belong to the king, but the finder, 
if no owner appears." This inconsistency is- 
the subject of remark by Mr. Christian in 
his notes on Blaekstone's Commentaries, and 
it can only be reconciled by supposing, as has 
been contended in the argument, that Black- 
stone intended to allow the title by occupancy, 
only in the imaginary eases of voluntary re- 
nunciation by an owner of his property to the 
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first fortunate finder. It is apparent that this 
-was his idea, from the passage in volume 2, 
p. 402, in which the right of the finder to 
movables which are "found upon the surface 
of the earth or in the sea, and are unclaimed 
by any owner," is put upon the ground that 
they "are supposed to be abandoned by the 
last proprietor, and as such returned into the 
common stodc and mass of things." From this 
view of the subject, it was contended that 
the passages in Blackstone did not apply to 
the case of this libel, or sustain the claim 
which it propounded. 

What is the definition and history of this 
title by occupancy? In relation to lands, it 
is defined in 2 Bl. Comm. p. 2oS, and in Co. 
Litt. -lib, Blackstone says: "Occupancy is 
the taking possession of those things which 
before belonged to nobody." Surely this 
could not have been the case with this cotton 
found in bales on the ocean, with marks and 
numbers, the indicia of the ownership of the 
unfortunate and unknown owner. Lord Coke 
says, where an estate is granted for the life 
of another man, and the tenant dies, he who 
first entei-s upon the land sliall hold it during 
the continuance of the estate,— during the 
life of the person for whose life it was grant- 
ed; and so where a tenant for life, in cm'- 
tesy, in dower, gi*ants over his or her estate 
and the grantee dieth. he who first enters shall 
hol'd the estate during the continuance of it, 
"because his title is by his first occupation." 
But, against the sovereign power, this title 
never could be set up. "Against the king there 
shall be no occupant," says Coke; "against 
the king there shall be no prior occupant," 
echoes Blackstone, It is manifest, therefore, 
that the title by occupancy, when it existed, 
was never suffered to prevail against the sov- 
ereign power, and consequently in this case 
cannot be sustained against the United States. 
But the title by occupancy has been long since 
abolished, as inconsistent with the peace and 
refinement of civilized society, and as a title 
by brute force, instead of law: It is now en- 
tirely done away by St. 29 Car. II. c. 3, and 
14 Geo. 11. e. 20. The note by Hargrave and 
Butler to the passage cited from Co. Litt, note 
241, was referred to, as containing the ancient 
law and the modern law upon this subject. 
The case in 1 Sti-ange, 505, was relied upon by 
the libellants. This case was wherea chimney- 
sweeper's boy found a diamond ring, and a 
jeweller, to whom it was shuwn, took it from 
him, and substituted in tlie place of the jewel 
a stone of inferior value; it was ruled that the 
boy might sustain an action against the jew- 
eller, and recover the value of the richest 
jewel which could be found to fit the socket 
in the ring, as the jeweller did not return 
the diamond. But this was a case between 
two individuals, in which no questions of sov- 
ereignty arose, in which no flowers nor 
thorns of prerogative spring up; and, when- 
ever it is cited in the books, it is merely to 
establish the reasonable doctrine of the com- 
mon law, that a mere possessor of proi>erty 
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may maintain an action of trespass against 
a mere wrongdoer, who distnrbs his posses- 
sion. "Williams' notes to 2 Saund. 47, were 
referred to. 

In England and in this counti-y,— certainly 
in New England,— the analogies of law are 
against the claim of property by the libel- 
lants because they were the finders, and in 
favor of the claim of the government or sov- 
ereign power. Take, for instance, the law 
respecting estrays: "Estrays are such valu- 
able animals as are found wandering in any 
manor or lordship, and no man knoweth the 
owner of them, in which case the law gives 
them to the kuig." 1 Bl. Comm. 296. Chris- 
tian, in his note to this passage, assigns the 
true reason: "The law is probably founded 
upon general policy," as it "lessens the temp- 
tation to theft," and furnishes the owner with 
"the best chance of having his propeiiy re- 
stored to him." In Massachusetts, as early 
as 1698, it was ordained by the colony laws 
that "of lost goods whereof the owner is not 
known, public notice should be given, the 
goods appiuised, and after a year, if no owner 
appeared, one half of the net proceeds dis- 
posed of to the finder for salvage, and the 
other half to public use." The same law con- 
tinues, witli modifications, to this day in 
Massachusetts. Laws Mass. Feb. 13, 1789; 
Id. June 13, 1815. A similar law exists in 
New Hampshire and in Maine. Acts N. H. 
Feb. 9, 1791; St. Me. 1821, c 130, pp. 573- 
575; 3 Dane, Dig. Am. Law, c. 79. 

What is the law of nations on this subject? 
The laws of the great commercial nations 
have cei-tainly been against the claim of the 
libellants, and in favor of the pi-ineiple of 
the claim of the United States. By the im- 
perial constitutions of Rome, by the civil 
law, the right to property found shipwrecked 
was vested in the sovereign power. The 
edict of the first Christian emperor, Con- 
stantine, which has sometimes been attrib- 
uted to one of the Antonines, shows it. Be- 
fore this edict the sovereign, jure gentium, 
became entitled to shipwrecked goods, and 
this was the Rhodian law. The edict of Con- 
stantine (Leg. 1, lib. 11, De Naufrag.), de- 
clares: "What right has the sovereign to 
another's calamity, so that it should hunt 
after gain in such a wo'ful case as this?" 
Now the right of the emperor certainly was 
not yielded in favor of the finder, that he 
might "hunt after gain in such a woful 
case," but it was yielded only in favor of the 
owner, and, if he did not come and claim in 
a year and a day, the proceeds of the goods 
went into the exchequer. By the decree of 
the Emperor Adrian, if anything was foimd 
within the imperial domain, half appei-tained 
to tlie finder, and the other half to the em- 
peror. Just. Inst lib. 2, tit 1, § 30. In Laws 
Oleron, art 30, it is enjoined that in case of 
shipwreck and goods found floating upon the 
sea, a salvage shall be paid to the finders, 
and the property shall be preserved for the 
owners a year; if they did not appear, the 
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goods were to be sold, and the money arising 
therefrom was to he given "among the poor" 
and for portions to poor maids and other 
"charitable uses." All this was ordered un- 
der the penalty of the malediction of "our 
mother, the holy church," whose battles in the 
crusades Richard I,, the law giver at Oleron, 
had been piously fighting against those who 
were guilty of the sin of believing in their 
church, in whose bosom they had been edu- 
cated. 

In Dom. Civ. Law, bk. 1, tit 8, § 2, we find 
the ancient law of France on this subject. 
It is laid down, with respect to shipwrecked 
goods found, that, if the owner do not ap- 
pear within the given time, "the prince has 
a right in them, as he has in the kind of 
vacant goods." It appears, by Valin's Com- 
mentaries upon the Ordinance of the Marine 
of Louis XIV., that when shipwrecked prop- 
erty was found, and no owner appeared 
within a year and a day, it was ordained, 
by Francis I. of France, that one-third should 
be allowed to the salvors, one-third to the 
admiral, and one-third went to the king; 
and Louis XIV. placed under the protection 
of the crown all property saved from ship- 
wreck. Valin. Ord. do la Mar. liv. 4, tit 9, 
De Naufi-ages, etc. In Locc. De Jure Mar., is 
found the general law of the northern na- 
tions of Europe on this important subject. 
This writer says, respecting shipwrecked 
property found derelict or without an owner, 
that the larger part belonged to the national 
treasui-y, and a lesser portion was allowed 
to the salvoi*s for their care and labor in 
preserving the property. This he speaks of 
as agreeable to equity and the laws of na- 
tions, Locc. lib. 1, e. 7, De Naufragiis, § 10. 
Selden, in his celebrated work De Dominio 
Maris, lib. 1, e. 24, mentions the right of the 
sovereign power to shipwrecked goods as 
the acknowledged modern law of nations. 
Bracton, also, though an early English com- 
mon-law writer, has the reputation of having 
been well acquainted with the civil law and 
the law of nations, and he says that dere- 
lict property or property without an owner, 
as wrecked property, belongs to the treas- 
uiy; and things of this nature, which for- 
merly, by the law of nature, belonged to the 
finder, now belong, by the law of nations, 
to the sovereign power. Bract lib. 1, c. 12. 
It would seem, therefore, to be dear that 
the general law of nations was against the 
libellants' claim, and in favor of that set up 
in this case, in favor of the sovereign power 
—the United States. 

The law of England concurs with the gen- 
eral law of nations in relation to this sub- 
ject In Sir Henry Constable's Case, 5 Coke, 
lOG, the court of king's bench say "that the 
king should have flotsam, jetsam, and ligan, 
where the ship perishes, or where the owner 
of the goods is not known." In the Doctor 
and Student it has been shown to be de- 
clared that there is "no such law in the 
realm as of goods forsaken," to divest the 



title of the owner in favor of the finder. By 
St Westm. c. 4, passed in the third year 
of Edw. I., the English Justinian, it was pro- 
vided, in case of wreck, that the goods were 
not to be forfeited either to the finder or 
king, "where a man, a cat, or a dog escaped 
out of the ship"; and, if the owner came 
and claimed within a year and a day, the 
property should be delivered to him by the 
king's sheriff, bailiff, or coroner; but, if no 
owner appeared, they remained to the crown. 
Lord Coke, in his commentary upon this 
statute, states that an opinion had been 
holden that, by the common law, "goods 
wrecked upon the sea were forfeited to the 
king." 2 Inst 160. This statute was 
grounded on the law of Oleron, the humane 
principles of which did not extend to "Turks 
or other enemies of the Catholic faith," for 
every man was allowed to deal with such as 
rogues, and despoil them of their goods, with- 
out any punishment for so doing, as was 
ordained by "that valiant and religious 
prince" (as he is called in Molloy), Richard 
I., at Oleron, on his return from a crusade. 
Laws Oleron, art 47; 1 Moll, de Jure Mar. 
c. 5; Beawes, 158; Weskett, 488; Sir Leo- 
line Jenkins' Life, p. 88; Malyne, 120; H 
Burrows, 2738,— were refen*ed to as author- 
ities clearly against the finder's right, and 
in favor of the right of the sovereign pow- 
er. The case of The Aquila, 1 C. Rob. Adm. 
37, was referred to, as decisive of this ques- 
tion In England, in which case Sir William 
Scott held the doctrine that "in a state of 
civil society, although property may be ac- 
quired by occupancy, it is not necessarily 
acquired to the occupant himself, for the 
regulations of the state may have made al- 
terations on the subject, and may, for rea- 
sons of public peace and policy, have appro- 
priated it to other purposes, as, for instance, 
to the state itself." He further says: "I 
consider it to be the general rule of civilized 
counti*ies that what is toxmCL derelict on the 
seas is acquired beneficially for the sover- 
eign, if no owner appears"; and again: "In 
England this right is as firmly established as 
any one prerogative of the crown." A man- 
uscript copy of proceedings in the high court 
of admiralty in England, in the possession 
of the district judge of Massachusetts, was 
refeiTed to, showing that, in such cases, 
after a year and a day from the time of 
the decree for salvage, proclamation is made 
upon the royal exchange for the owner to 
come in and receive the residue in court, 
and upon his default the money is paid, un- 
der a decree of the court, into the exchequer. 
If by the law of nations generally, and par- 
ticularly the law of Great Britain, the right to 
this property is vested in the sovereign pow- 
er, as a droit of admiralty, it is contended 
that in this country it is vested in the govern- 
ment of the United States. The colonies nev- 
er had any droits of admiralty, for, from the 
nature of their relations to the parent coun- 
try, they had nothing to do with the ques- 
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tions'of peace and war, except with the In- 
dians. The admiralty powers must necessar- 
ily be annexed to the national sovereignty, 
whose prerogative it was to decide questions 
of peace and war. The admiralty courts, in 
which questions arising under the laws of na- 
tions (for the correct decision of which the 
sovereign power is responsible to the world 
and to posterity), must have been and were 
established, and the judges appointed, by the 
a-own, the sovereign over the colonies. Raw. 
Const U. S. p. 18. In 3 Dane, Dig. Am. 
Law, 137, it is said: "Yet the king consid- 
ered himself as entitled to treasure-trove, 
esti-ays, wrecks, etc., in America, if he should 
see fit to claim them; for he granted these, in ' 
1639, to Sir Ferdinando Gorges, in the prov- 
ince of Maine; and as the king judged he bad 
them to grant there, no doubt he held he had 
them to grant, if he saw fit, in adjoining 
British colonies in America." Also, in the 
same volume (page 1^), the author further 
says: "On the whole, examining the English 
and colony laws, it will appear that of proper- 
■ ty found in the colonies, in or upon the land, 
lie king only bad wrecks of the sea cast on 
the shore; and, of goods or property found in 
or upon the higb seas, he bad jetsam, or goods 
cast overboard and sunk under water; flot- 
sam, or goods afloat on the surface; and 
ligan, or goods sunk, but tied to buoys, etc., 
to save them; and to wrecks at sea. Now, in 
the United States, to these goods, now found 
on the bigb seas, and brought into tbem by 
tlie finder, and no owner known, the United 
States now succeed." [The Adventure] 8 
Oranch [12 U. S.] 221, was referred to to es- 
tablish the right of the United States to droits 
of admiralty, and also Const. U. S. art. 3, 
§ 2, vesting in the government of the United 
States jurisdiction "in all cases of admiralty 
and maritime jurisdiction." 

In this case, the great length of time which 
has elapsed shice the property was found, 
%vithout any claim of ownership, is relied up- 
on by the libellants. But this does not 
strengthen their claim, for no length of time 
can divest the owner's right. In Wilkie t. 
Two Hundred and Five Boxes of Sugar [su- 
pra], the judge of the district court of South 
Carolina held that length of time gave no 
"better right" to finders than "accrued on the 
day subsequent to abandonment." 

The claim of the libellants is one of a new 
impression,— perhapg the first of the kind ever 
made in an admiralty court; and to it the re- 
mark of Parker, the learned chief justice of 
the supreme judicial court of Massachusetts, 
in 17 Mass. 172, in another case, may be 
well applied: "This case must be considered 
an experiment to ascertaui whether, under 
such a state of facts, an action can be main- 
tained; no authority in favor of it has been 
found by the plaintifE's counsel, and this, of 
Itself, Is pretty decisive against the action." 

It is not denied, but, on the contrary, is ad- 
mitted, that the whole property saved may 
sometimes be decreed. But this can only be 
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done in those cases wbere, in the opinion of 
the court in which the claim for salvage is 
preferred, the whole property would consti- 
tute but a fair compensation for the service 
rendered. Upon this principle it is that div- 
ers have usuaUy the whole property saved 
allowed to them; and those who recovered 
the plate, in 1687, lost fifty years before, near 
the Bahama Bank, and whose case is related 
in 1 Moll, de Jure Mar. c. 5, were allowed the 
whole. But, in the case at bar, a moiety only 
was allowed, being, in the opinion of the 
court, a fair, full, and liberal compensation 
for the service rendered. 

The reason why the law of nations vests in 
sovereign power the right to property so sit- 
uated is a plain one,— in order that the orig- 
inal owner may be enabled to recover his 
propert3%— the sensible reason assigned by 
Christian in his notes to Blackstone's Com- 
mentaries, why estrays are in England the 
right of the crown. If property of this na- 
ture should, in addition to the liberal salvage 
always awarded, be distributed among the 
finders, when the owners might appear it 
could seldom be recovered; for the finders 
might be dead, and their estates adminis- 
tered upon, or insolvent, and unable to re- 
spond. But the government never dies, and 
is never insolvent; and to suppose that it 
would refuse to restore to an unfortimate 
owner his property, claimed at any distance 
of time, would be distrasting the humanity 
and justice of the times, the integrity of the 
people, and the honor of the government 
Our govei-nment— and, it is to be hoped, that 
of any civilized people— would say, in such a 
case, with Constantine, "What right has the 
sovereign in another's calamity?" 

DAYIS, District Judge. The libellants, 
owners of the schooner Equality, claim a sum 
remaining in coui-t, part of the proceeds of 
twenty-eight bags of cotton, taken up at sea, 
on the 2Sth of August, 1806, by John Pea- 
body, master of said schooner, and his crew, 
in her passage from Baltimore to Salem, and 
which were brought by them into the last- 
mentioned port On the libel for salvage, in 
this court, the goods thus saved were ordered 
to be sold for the benefit of all concerned, 
and one net moiety of the proceeds of sale 
was decreed to the salvors, the residue to 
remain in com-t subject to further order. By 
a subsequent order, part of the balance was 
directed to be paid to the salvors, so as to 
make their whole compensation equal to one- 
half the gross amount of the property saved. 
From tlie length of time elapsed since that 
decree, it is urged, in behalf of the libellants,. 
that there is no probability of any claim be- 
ing made, by the original owners, or by any 
pei-son in theii* behalf or stead, and they pray 
that the sum thus remaining in court, bwng^ 
two hundred and twenty-five dollars and 
eighty-five cents, may be decreed to them, as 
their lawful right under the alleged circum- 
stances of the case. This application is read- 
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ily entertained by the court, that a final and 
correct disposal of these proceeds may he 
made, and that a i-ule may be settled, in ref- 
erence to some other balances remaining in 
the registry of the court, under similar cir- 
cumstances. 

There having been no decision, -within my 
Icnowledge, respecting the disposal of such 
unclaimed property, in the courts of the 
United States, notice of this application was 
directed to be given to the district attorney, 
who has presented a claim in behalf of the 
United States. The points incident to the 
question have been very fully and ably ar- 
gued by the counsel on both sides, and the 
court has listened, with satisfaction and im- 
provement, to their elaborate arguments, 
supported or illustrated by numerous author 
ities, which their diligent and thorough ex- 
amination has enabled them to produce. 

In an examination of the questions occur- 
ring, respecting lost property, and of the 
rights and duties of the finder, we perceive 
a considerable diversity of opinion among 
elementary writers, and a variance in the 
practical rules and methods adopted by dif- 
ferent nations; with features, in some in- 
stances, of singular scrupulosity or refine- 
ment. The Byblians, says Aelian, if they 
discover aiiy lost article in the road, will not 
lake it up, considering tliat such an act would 
bo tlieft Yar, Hist. iv. I. According to tlie 
J emarlc of a commentator on this passage, a 
similar sentiment prevailed in other ancient 
nations. Plato enjoins the same strict for- 
bearance, in his book upon Laws,— "quae 
non deposuisti, ne toUas," was the doctrine 
of those ancient Puritans, We sball all readily 
agree with Puffendorf, in his remark on the 
doctrine, "nimia, sine dubio, scrupulositas." 
We see a tincture of these views in the Roman 
law. The distinctions are so nice, in the spec- 
ification of circumstances and motives justify- 
ing or excusing the meddling with property 
casually lost, and by which the reproach and 
penalty of theft might be avoided, that he 
would be thought to act most prudently, who 
should leave it untouched. The sage Ulpian 
admits, that property derelict, or judged to be 
derelict, may be taken up, but it must be with 
a pure and sincere intention of restoring it to 
the owner, and without any mercenary motive 
or expectation of reward. "Quid ergo, si su- 
gerga (id est, inventionis proemia) quae di- 
cunt, petat? .Nee hit, videtur fortum facere, 
etsi non probe petat aliquid." Dig. lib. 47, 
tit. 2, 1. 43. The discriminating Greelis, in 
reference to what is comprehended under our 
term, "salvage," employed, also, another word, 
/JjfVlt(JTf>0V~r&^ax6. for discovery or for giv- 
ing information. These specimens of their 
Vocabulary, and the manner in which TJlpian 
inti-oduces SUpSTpJJ, would seem to indicate, 
that the Grecian law did not correspond with 
the maxims of Roman jurisprudence, in re- 
gard to the rights and duties of a finder of 
lost goods. The kind and neighborly duty 
enjoined on the Israelites (Deut. xxii. i-4) in 
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regard to a brother's ox or his sheep, going 
esti-ay, and in regard to all lost things of 
their brethren, was held by the Jews, as we 
are informed by the learned Selden (De Jur. 
Nat et Gent, juxta Discip. Ebr. lib. 6, c. 4) to 
be limited to their race, and they did not con- 
sider the direction obligatory on them, in re- 
lation to strangers. The ndes of the com- 
mon law and of natui-al law, as summarily 
expressed by Chancellor Kent, in his learned 
and valuable Commentaries on American 
Law, give nothing to the finder, in such cases, 
by way of reward; he can only demand of 
the owner an indemnity, a reimbursement of 
necessaiy expenses; but, if the articles found 
be not demanded in reasonable time and aft- 
er due notice, they become the property of 
the finder, unless some other appropriation 
be directed by positive enactment. Such is 
the law of England, in regard to goods found 
on land, not coming tmder the denominations 
of "wreck," "estray," "waif," or "treasure- 
trove." In Massachusetts, and in other states, 
the disposal of lost goods, found on land, is 
regulated by statute, and there being no such 
statute provision respecting goods taken up at 
sea, as in this case, it is argued, that, no own- 
er having appeared, after such great length 
of time, the residue belongs to the fortunate 
finder, or if it belong to the public, that the 
state of Massachusetts, and not the United 
States, should be considered as having the 
ultimate right to the property, in default of 
appearance of the original owner. 

In regard to property shipwrecked, or 
goods thrown overboard in extremity, a very 
early and uniform solicitude appears to have 
been manifested. In this respect the charac- 
ter and expression of the civil law, are ad- 
mirable, and highly honorable to the Roman 
jurists, who, generally, were imbued with 
the sentiment and spirit of a generous and 
elevated philosophy. A doubt may be rea- 
sonably entertained, whether the laws of 
Rhodes possessed the harsh and unsocial fea- 
ture, in this respect, which some learned 
writers have asserted, or whether the com- 
mencement of just and humane dispositions 
in this particular, in the Roman law, is to be 
referred to so late a period as the reign of 
Constantine, or even to the earlier time of 
Antoninus. The goods saved by Captain 
Peabody and his crew, must be considered 
as either having been thrown overboard from 
some ship or vessel, in- imminent peril, or 
swept from such vessel by force of the seas. 
Now, in regard to property found \mder such 
circumstances, humane^ equitable, and suit- 
able provision is found to have been made, 
in the civil law, and by the marine laws 
and usages of all commercial nations. The 
regulations and usages on this subject only 
differ as to the proportion that shall be giv- 
en to the salvors, and as to the ultimate dis- 
posal of property, if no owner should ap- 
pear; the nations, on the European conti- 
nent, varying from a third to a half in the 
award of salvage. In England, there is no 
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fixed proportion; but a compensation is giv- 
■en, varying according to circumstances, al- 
ways, however, witli liberal reward to tlie 
•encouragement of enterprise and exertion, in 
tlie exex'cise of which the whole commercial 
-community have an obvious interest Such 
iilso are the principles of allowance adopted 
In this country, in cases of salvage. The 
whole law on tliis branch of the subject is 
fully and ably stated by Sir. Justice Stoxy, 
in the case of Rowe v. The Brig [supra]. 

In respect to the final disposal of the re- 
maining proceeds of such derelict property, 
if no o-\vner appear, it has been considered 
by approved writers and the current of for- 
eign decisions, as accruing to the state; an- 
•ciently it was devoted to some pious or char- 
itable use. The Laws of Oleron (article 33), 
direct restitution of such property to the 
■owner, or that it be given, devoutly, in alms, 
lo the poor, "Jouxte le conseil de quelque 
sage homme discret selon la conscience," 
The Laws of the Hanse Towns, in the Re- 
vised Code of 1614, direct, that such goods 
be delivered to the principal magistrate of 
the city or to the oldest merchants, who are 
to award as salvage, from a twentieth to a 
<iuarter part of the property saved. Jus. 
Hans, tit 10. No direction is given, as to 
the disposal of the residue, in case no own- 
■er should appear; but the article is consid- 
ered as determining, definitely, the claim of 
the salvors. In Stypman's Jus Maritimum, 
iind in Loecenius De Jure Maritimo, the ul- 
timate right of the sovereign, in such cases, 
among the nations of Europe, is fully ex- 
pressed. 

The general maritime law, according to 
Loecenius, assigns the greater proportion of 
the property saved to the public treasury. 
■"Derelicta tamen bona naufraga, quorum cer- 
to tempore non adparet dominus, pro majori 
parte fisco inferre, minorem partem inven- 
tori pro cura et custodia eorum adsignare, 
nequitati et juri gentium consentaneum vi- 
■detm*." Locc. De Jure Mar. c. 7. The 
French ordinance (of Louis XIV.) after de- 
termining the proportion to- be awarded to 
the salvoi*s, in such cases, assigns the re- 
mainder, if no owner appear within the time 
presaibed, one half to the admiral, the other 
half to the Iting, or his grantee. In England, 
the settled rule is, that such unclaimed res- 
idue is a droit of admiralty. It is sufficient 
to refer to the case of The Aquila, for the 
law, on this subject, in that country (1 G. 
Rob. Adm. 37): "The lord high admiral has 
the custody of derelicts foimd at sea, and if 
no owner appears, they become perquisites of 
iidmiralty; the finder can have no property in 
them, only a reward for his ti'ouble, in pre- 
serving them;- if no owner appears, or if the 
•claimant cannot prove his propeiiy, the 
salvors have not acquired any right in the 
thing found, but they must be satisfied for 
their expense and ti'ouble, from a sale of the 
ship and cargo." Such is the doctrine rec- 



ognised in that case. *1 consider it" says 
the learned judge (Sir W. Scott, now Lord 
Stowell) "to be the general rule of civilized 
countries, that what is found derelict on the 
sea is acquired beneficially for the sovereign, 
if no owner appear." There can be no doubt 
that such would have been the decision in 
courts of admiralty in the colonies, before the 
Revolution; tlie only question that can re- 
main, therefore, would be as to the rule of 
law on the subject in our present national 
position. If we were to pay any regard 
to the maritime law, in this particular, as 
evidenced in the writings of learned jmists, 
and by the codes, usages, and customs of 
commercial nations, the whole property can- 
not be awarded to the salvor, unless it should 
be required forgiving him an adequate compen- 
sation for his exertion, hazard, and expenses. 
My examination has not pr^ented to me any 
instance, eitlier in England or on the conti- 
.nent, where the whole property has, in any 
such case, been decreed to the finder, though 
such award, as has been intimated, might be 
allowable, where otherwise reasonable com- 
pensation would not be made. If the claim 
made hy the libellants should be sustained, 
and become the rule of practice, in such in- 
stances, in our comts, we should form a singu- 
lar exception, among commercial nations, on 
a subject upon which uniformity is obviously 
desirable. It is argued by the libellants' 
counsel that such must be tiie result, or that 
no other disposal can be made of such bal- 
ances remaining in court until some positive 
legislative enactment shall have given ex- 
press directions. But the rules and usages of 
nations, on tliis head, I consider to be a por- 
tion of our maritime law, giving authority 
to the national coui-ts, by virtue of the con- 
stitution and the laws establishing and reg- 
ulating those courts, to adjudge, award, and 
decree, respecting causes of admiralty and 
maritime jurisdiction, as such maritime laws 
and usages shall direct or autliorize. In 
this conclusion, I am supported by Mr. Dane, 
who, in his very valuable work, A Digest 
of American Law, has, from just analogies, 
considered as aca'uing to the United States, 
what in cases of shipwreck and jettison 
would, in our colonial condition, in instances 
occurring in the colonies, have belonged to 
the crown. The views of the venerable au- 
thor on this and the connected topics are re- 
ferred to by Chancellor Kent, in his Com- 
mentaries on American Law, in a manner 
that would indicate that they were approved 
by that distinguished jurist Lecture 3G. 

Such a disposal of property of this descrip- 
tion appears to correspond with the reason- 
able and humane attention, which, with some 
exceptions, in barbarous times, has uniform- 
ly prevailed, respecting such instances of ca- 
lamity. In the first place, a full and liberal 
reward is given to the salvors; the residue 
remains in court, for a time, for the benefit 
of the owner, and in case of his non-appear- 
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ance, is to be paid over to the state. Tlie 
receipt of such property into the national 
treasury, we may presume, will be with 
views and dispositions suitable to the age 
and to our free institutions, renderingr the 
whole law on this subject, in its administra- 
tion by the United States, as the wise and 
benevolent would desire. Writers on the 
Law of Wreck occasionally quote Juvenal's 
sarcastic lines, 

"Quicquid conspicuum, pulchrumque est ajquore 

toto, 
Res fisci est, ubicumque natat." 

Whatever of such grasping spirit may have? 
predominated, in times long past, or may 
have appertained to the claims of preroga- 
tive, no selfish or ungracious views belong 
to what is, in this ease, conferred on the 
sovereign authority. I do not adopt the lan- 
guage of the English authorities, in this par- 
ticular, without a degree of reluctance, that 
property found derelict on the seas is .ac- 
quired beneficially for the sovereign, if no 
owner appear, provided it is to be under- 
stood, tliat such property becomes absolutely 
and irreelaimably vested in the sovereign, 
should no owner appear, within a year and 
a day from the time of the decree of salvage. 
It is more satisfactory to consider the sov- 
ereign authority as holding such property in 
trust, to be surrendered to reasonable claims 
which may be presented. The learned Vin- 
nius, in stating the claims of the sovereign 
in eases of this description, informs us of the 
liberal pi-actice in his own country after the 
legal time prescribed for the appearance of 
the owner has elapsed, and the money accru- 
ing from goods thus saved, deducting the al- 
lowance for salvage, is paid into the public 
treasury. "Hoc tempore elapso publicantur, 
et fisco acquisitae esse tntelliguntur, qui ta- 
men facile patitur eas redimi." In. quat. 
Lib. Inst lib. ii. tit 1. 

This supplemental libel will be dismissed, 
and the requisite orders will be entered to 
transfer these proceeds, and other money re- 
maining in the registry imder similar cir- 
cumstances, to the proper department of the 
government on the principles and in the 
manner that have been indicated. 
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Case Ho. 10,871. 

PEACON et al. v. The AMAZON, i 
District Court S. D. Florida. April, 1872. 
Salvage — CoMPENSATrox — Materials Saved 

AFTER ABANDOSMEXT. 

[1. Thirteen vessels, several of the smallor 
class, carrying 81 men, went to the assistance 
of a bark ashore on the Florida Reef. They did 
everything possible to get her afloat, but hor 
bottom gave way. With peril to the salvor 
vessels, the cargo of 660 bales of cotton, and the 
materials and stores were taken out, and landed 
at Key Largo, and reshipped, the labor occupy- 
ing 14 days, part of the time day and night witli- 
out cessation. Meld, that 35 per cent, on the 
net value of the cargo and 45 per cent on the 
materials saved, after deducting wsnal costs, 
charges, and expenses, was a reasonable salv- 
age.] 

[2. For brass sti'ipped from the bottom of a 
bark and other small articles of materials saved 
from a stranded vessel after the entire abandon- 
ment by both the master and original salvors, 
where the amount is small, 60 per cent allowed.] 

[This was a libel in rem by Benjamin 
Peacon and others against the cargo and 
materials of the Norwegian bark Amazon 
for salvage.] 

LOCKE, District Judge. This vessel, lad- 
en with 660 bales of cotton, bound from Gal- 
veston to Liverpool, went ashore on tlie 
Florida Reef about 2 o'clock on the morn- 
ing of the 14th of March, 1872, and 13 sal- 
ving vessels, several of the smaller class, 
carrying 81 men, went to her assistance. 
When they first reached her she lay upon a 
rough, rocky bottom, upon an exposed por- 
tion of the reef, with the wind and sea di- 
rectly abeam, and thumping heavily. They 
immediately proceeded to carry out an an- 
chor and chain, and do everj'thing that was 
possible to relieve her from the rocks, but 
while so engaged the vessel's bottom gave 
way, she immediately filled with water, and 
further exertions to get her afloat were 
abandoned, and the salvors at once proceeded 
to save cargo, materials, and stores. The 
distance from this port and the necessity of 
immediate action were so great, that theA' 
took a large portion of the cargo to Key 
Largo, a distance of seven miles, landed it, 
and continued to save other portions fron) 
the wreck, until all of the cotton, excepting 
three bales, together with all of the stores 
and materials, have been saved and brought » 
to this port leaving a loss out of the entire 
cargo of but three bales of cotton, and all 
saved in as good a condition as the circum- 
stances of the case would possibly permit. 
On account of many of the vessels being 
small, and on that account unable to bring 
cargoes of cotton, great additional labor de- 
volved upon the salvors in the landing and re- 
shipping, and, as is alleged, they were oc- 
cupied 14 days in the service, a portion of 
that time, until the property was saved 

1 [Not previously reported.] 
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from the vessel, day and jiigM -without ces- 
sation. The value and efficiency of the serv- 
ices rendered, and the zeal and good faith 
\Yith -which they "were performed, is un- 
hesitatingly aekno-wledged by the respond- 
ent, and the only questions raised at all in 
tJie hearing were the value of the property 
saved, and the special peril to which the per- 
sons and vessels of the salvors were ex- 
posed. The first has been settled by an ap- 
praisement of the cargo and sale of the ma- 
terials; and the facts of the weather, as 
alleged in the libel, have been admitted by 
the answer. The question of ordinary, spe- 
cial, or imminent peril is now but a con- 
clusion to be arrived at from a knowledge of 
those facts, and -the degree of peril may be 
measured and determined -thereby; and al- 
though it may not be claimed that there was 
extraordinary or imminent peril, yet I think 
the facts shown would justify a conclusion 
that there was a certain degree, especially 
to vessels. 

The only question remaining to be set- 
tled by -the court now is what amount of 
salvage should be awarded in this case. The 
property saved is comparatively small, and 
a liberal salvage would little more than com- 
pensate the salvors for the actual labor per- 
formed. The large number of men employed 
will reduce the shares materially, and al- 
though, under the necessary circumstances 
of landing and reshipping, I am not prepared 
to say that one man was employed more than 
necessary, yet the necessity was brought 
about in a great degree by the size of the 
vessels and the lack of facilities that the 
salvors had at command, and I cannot in- 
crease, on that account, materially, the sal- 
vage allowed. It has been claimed by the 
respondent that, although the salvors did 
all that they could, yet their inability to 
bring the cotton to this port direct and the 
necessity of landing it in boats and rolling 
it through the water on shore, had, to a 
certain degree, added to the damage, and 
should be considered. If damaged as claimed, 
this damage has been estimated in the ap- 
praisement, and the salvors suffer, in a per- 
centage salvage, to that amount. It is not 
in a small percentage more or less of sal- 
vage given that injures or relieves com- 
merce, nor is it in the salvage -that is given 
on property that is saved and brought into 
port that the greater losses occur, but in the 
great value either of vessels or cargo that 
is never saved and brought in. The salvage, 
then, should always be comparatively high- 
er, when given, where there is the least loss, 
— ^first, where a vessel is relieved without 
great injury; next, where as great a pro- 
portion of the cargo is saved as possible, 
and in as good a condition. And although 
in the latter case a higher percentage may 
be given than in the former, the amount of 
property saved and the extra time and labor 
performed will, in all cases, be foimd to 
compensate for that difference. I shall, 
19FED.CAS. — 4 



therefore, in all decrees, endeavor to make 
it plain to the salvors that it is for their In- 
terest to save, if possible, vessels and cargo 
entire. Unfoi-tunately for both pai-ties, this 
case cannot be considered as belonging to the 
first class, but high up in the grade of the 
next. 

Considering the facilities of the salvors, I 
consider this a meritorious case. The prop- 
erty has been saved from a total loss with 
much labor and in as short a time and with 
as little loss and damage as possible. The 
only question now is, to what amount, by 
the laws and usages of salvage, and the pre- 
cedents of this and other courts, are the sal- 
vors justly entitled ? It has been well remark- 
ed that "this question is alone within the 
discretion of the court"; but the discretion of 
the court is so restrained and limited by law, 
as established by precedent, that it becomes 
merely a question of law and its application, 
rather than a question of judgment; and by 
such law, so established, I shall at all times 
endeavor to be guided. Judge Marvin says: 
"On account of the necessity for the steady 
employment of a considerable number of men 
and vessels in the business of saving prop- 
erty shipwrecked on the southern coast of 
F'lorida, the court in this district has been 
in the habit of rewarding the services of the 
Florida wreckers with greater liberality than 
has usually been exercised with reference to 
similar services, either by other courts of the 
United States or by the high court of ad- 
miralty of England." The precedent of high- 
er salvages having been long since establish- 
ed in this court, and I seeing no reason why 
the same practice should be abandoned or 
salvages reduced, do not consider myself com- 
pelled to go beyond its record to determine 
what the law would direct in such cases. 

In an opinion delivered in the case of Pent 
V. The Ocean Belle [Case No. 10.961], by 
the judge who presided over this court from 
its establishment until 1863, and whose great 
learning and just and unquestioned decisions 
have given this bench a standing and repu- 
tation wherever commerce is known, he says: 
"The most usual rate of salvage in this court 
for saving cotton, where the ship was lost, 
has been 25 per cent, on the diy, and 40 per 
cent, on the wet, saved without actual div- 
ing, but taken from under water." Later, 
in the year 3805, in numerous cases, where 
vessels were lost and cargoes of cotton saved, 
the late lamented Judge Boynton, in view of 
the greater value of cotton, the great amounts 
of value saved, and the many persons, aside 
from the regular wreckers engaged in saving 
it, reduced these rates materially, but at the 
same time compensated -the salvors for time, 
labor, and peril far greater than had these 
previous rates. My immediate predecessor, 
in decreeing salvage on propeiiy considerably 
less in amount and value, although harder to 
save, and saved in worse weather and in 
more peril from the brig Aquila, decreed 27 
per cent on the dry, 42, on the damaged por- 
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tion, and 50 on the materials. These were 
saved in worse weather and with more labor 
and risk in proportion to the net value; and 
this case is, I think, hardly a fair precedent 
Returning to the usual rate of salvage for 
saving cotton, as declared in the case of The 
Ocean Belle [supra], and the increased value 
of the property as compared with the hulk 
saved and the labor of saving it, we may 
well inquire if there is any sound reason for 
not following, as nearly as we may be able, 
the usual rates there declared. In the same 
opinion the learned judge says: "It is be- 
lieved that no vessel or cargo has been lost 
on this coast in many years in consequence 
of an insufficient supply of wrecking vessels 
and men to save them." Can the same truth- 
fully be said now? If not, the danger of 
tempting too many to the business of wreck- 
ing cannot be declared to be immineni; and it 
may not be claimed that the rates of sal- 
vage should be reduced on that account. The 
circumstances of large values saved Dy the 
wreckers, the numerous wrecks, and the then 
unusually high price of cotton saved, to- 
gether with the fact that most of that saved 
was not in danger of immediate loss or great- 
er damage,— all of which, at the time of the 
•decrees on the cargoes of The Waltham, 
Harwood, Nesmith, and others in the fall of 
1SG5, served to induce and justify a reduction 
of the rat^ of salvage,— are none of them 
found in this case. It is true that the price of 
cotton is now higher than when the decree of 
The Ocean Belle was rendered, but the price 
of labor, the value of vessels and their equip- 
ments, and all of the actual necessaries of 
life have likewise increased, and I can see 
no good reason for reducing, in parallel cases, 
the rates established. These cases cited have 
been the most recent, and, in fact, the only 
recent, cases that may be justly claimed to 
be parallel. 

Referring again to the case before the court, 
I think that 35 per cent, on the net value of 
the cargo and 45 per cent, of the materials 
saved, after deducting the usual costs, char- 
ges, and expenses, is a reasonable salvage. 
This does not amoimt to anite what Judge 
Marvin declares to be the usual rates, but is, 
as I consider, a fair and liberal salvage and 
reward for the services rendered. Of the 
small amount of brass stripped from her bot- 
tom, and other small articles of materials 
saved from the entire abandonment by both 
master and original salvors, I do not consider, 
in view of the small amount and labor in ob- 
taining It, 60 per cent, to be too much. 
In this ease, as well as several of the more 
recent cases decided in this court, the atten- 
tion of the court has been called to the fact 
that many of the smaller class of the vessels 
have been employed, and but few of the 
larger class (such as were found here years 
ago), have been engaged, and suggestions de- 
sired in regard to the pi-acticability of dis- 
criminating, in giving salvage, between ves- 
sels of the smaller class, or larger ones, more 



capable and efficient Oii'cumstances entirely 
distinct from wrecking have removed, in. a 
great degree, this class of large and valuable 
vessels from the reef, and while I might de- 
sire to have them restored, the question natu- 
i-ally arises how is this end to be attained, 
and what effect would the discrimination 
suggested have? There is now a distinction 
made which reaches the masters and mates 
of the smaller vessels, and nothing now can 
be done but touch the per tonnage rate itself, 
or declare that the salvage of smaller ves- 
sels should be diminished or that of the 
larger increased. What can be done? I am 
not ready to believe that diminishing the sal- 
vage awarded to smaller vessels for valuable 
services would bring to our coast a large 
number of fin^ Sclent vessels, nor am I 
ready to say that I will, on account of large 
vessels, unconditionally increase the salvage 
decreed them. Small vessels are not capable 
of rendering as efficient service as larger, and 
where their services are less valuable, they 
consequently earn less; and I shall, at all 
times, discourage and object to the employ- 
ment of smaller vessels to the exclusion of 
larger, but in the absence of larger, what is 
earned by them they are entitled to, being 
held at all times to a strict compliance as far 
as possible with the established rules of the 
court 
Decree accordingly. 
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In re PBABCB. 

[21 Vt 611; 6 Law Rep. 261; 2 N. T. Leg. Obs. 
26T.J 

District Court, D, Vermont July, 1843. 

BiSKKUPTcr — Objection to Discharge — Omis- 
sion PKOII SCHBDCLE — "WHAT IS AN TTN- 
J,AWFDI< PbEPEKESCE. 

1. The objection to a bankrupt's discharge, 
on the ground that he has not made a full dis- 
closure of his property, involves a charge of 
fraud and perjury, and ought to be substantiated 
by direct testimony, or by such facts as afford 
unequivocal circumstantial evidence of it 

2. The fact that a bankrupt has omitted to 
state in his schedule demands due to him, which 
were really worthless, does not tend to prove 
him guilty of fraud. 

3. A voluntary payment, or transfer, by an in- 
solvent debtor, who is going on with his busi- 
ness, with a bona fide intention and expecta- 
tion of saving himself from failing, and of pay- 
ing his debts, is not an unlawful preference, 
within the meaning of the bankrupt law. 

4. A voluntary conveyance, by an insolvent 
debtor, of a portion of his property, made in the 
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ordinary course of business, will not justify an 
inference, that the transfer was made in contem- 
plation of bankruptcy; but it must appear, that 
the debtor acted in' the anticipation of failing 
in his business, of committing an act of bank- 
ruptcy, or of being declared bankrupt at Ms own 
instance, on the ground of inabili^ to pay his 
debts, and intending to defeat the general dis- 
tribution of effects, which takes place under a 
proceeding in bankruptcy. 

[Cited in Buckingham t. McHiean, 13 How. (54 
U. S.) 167; Doan v. Compton, Case No, 3,- 
940.] 

rOited in Tisdale v. Norton, 8 Mete. (Mass.) 
388.] 

5. But where a debtor was irretrievably insol- 
Tent, and had actually failed and stopped busi- 
ness, his failure being notorious, and, when un- 
der immediate apprehension of being committed 
to jail for debt by one of his creditors, he trans- 
ferred a part of his property to another credit- 
or, without any request or demand on his part, 
to an amount exceeding his debt, and soon after 
became a voluntary bankrupt, it was held, that 
the transfer was such an unlawful preference, 
as ought to deprive the bankrupt of his dis- 
charge. 

This was a petition by Alonzo Pearce, a 
bankrupt, one of the partners of the firm of 
Walbridge, Pearce & Co., for a discharge. 



PRENTISS, District Judge. The objec- 
tions filed in this case by the opposing cred- 
itors, although somewhat multifarious as 
well as numerous, may be classed under two 
general heads: 1. That the bankrupt has not 
made a full disclosure of his proper^ in Ms 
schedule, but has fraudulently concealed 
property. 2. That he has given unlawful 
preferences to particular creditors by certain 
payments, securities, and transfers of prop- 
■erty. These two general objections seem to 
comprise the whole case, as presented by the 
proofs. 

1. Under the first head of objections, the 
■concealment of property, an argument was 
urged with much earnestness by counsel, 
founded on the apparent diflEerence between 
the state and condition of the partnership af- 
fairs, as exhibited by the inventory taken in 
April, 1840, and the state and condition of 
the partnership affairs, as represented in the 
bankrupt's schedules, filed in April, 1842. 
It was said, that; as the inventory showed a 
surplus of assets of between two and three 
thousand dollars over all liabilities, and the 
schedules show outstanding debts, now un- 
satisfied, of more than four thousand dollars, 
with no assets to pay them, it cannot be sup- 
posed, that so great a loss, being a difference 
of between six and seve^ thousand dollars, 
could arise in the course of the partnership 
business in the short period of two years; 
and therefore, it is said, it must be pre- 
sumed, that property is wrongfully withheld. 
Upon this it may be observed, in the first 
place, that concealment of property in- 
volves, not only a charge of gross fraud, but 
also the crime of false swearing, and such be- 
ing the nature of the charge, it ought to be 
substantiated, either by direct testimony, or 
by such facts, as afford une'guivoeal circum- 



stantial evidence of it. It certainly ought 
not to be taken as true upon any slight or 
ambiguous presumptions, nor upon any state 
of facts, which do not clearly, and indeed 
almost necessarily, call for such an inference. 
Now, there are many ways, in which the 
supposed loss md.y be accounted for, with- 
out imputing any actual fraud to the bank- 
rupt; such as by an over estimate of the 
property at the time of taking the inventory, 
—by debts turning out to be bad, which were 
then supposed to be good,— or by the general 
depreciation, which is known to have taken 
place in the value of property. There is no 
certainty, nor indeed any high improbability, 
that such are not the true causes of the loss; 
but, at any rate, it would be too much to 
say, in the absence of all proof on the sub- 
ject, that the loss is to be imputed, not to 
any such supposable causes as these, but to 
positive fraud and wilful misconduct on the 
part of the bankrupt. But it is to be no- 
ticed, that the debts of four tlhousand dol- 
lars, still remaining unpaid, are, some of 
them, secured by mortgages on the property, 
and the property still stands as security for 
them; so that the loss is not so great as has 
been computed. Besides, it is to be remem- 
bered, that in November, 1840, all the prop- 
erty of the partners was attached; and 
goods and other personal property, estimat- 
ed at ?4,000, were sold on executions in De- 
cember, 1840, for about .$1,500. Here was 
a sacrifice at once of something like §2,500; 
and it is not too much to suppose, that. In 
the shifts and tmms the partners were 
obliged to make under the difficulties then 
pressing upon them, other considerable sacri- 
fices may not also have been incurred. But 
looking to the inventory, I should form a 
different opinion from that expressed by the 
counsel, as well as from that which seems 
to have been entei*tained by those who made 
the inventory. The inventoiy represents the 
joint and separate assets, that is,, the part- 
nership and private property, at §13,958, and 
the liabilities at $11,833, making the part- 
ners good for ?2,867. But it is to be noticed, 
that, to make out this surplus, there was in- 
cluded in the account of assets a debt of $2,- 
668 against the old firm of Walbridge & 
Pearce, when it is conceded, that that firm 
was insolvent at the time for at least $686. 
So that really there was no surplus. And 
my conclusion would be, considering the 
magnitude of the liabilites, and the nature 
of the assets, that the partnei*ship and the 
individuals composing it were in fact then 
insolvent Such, I think, is the fair conclu- 
sion, especially when it is considered, that 
the whole surplus made out consisted of a 
debt due from two of the partners them- 
selves. 

As to the small amount of demands set 
forth by the bankrupt in his schedule as be- 
longing to the firm, it appears, that in the 
summer of 1840 notes to the amount of $2,000 
were turned out to pay Heni-y Gassett & Co. 
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and certain other creditors; and that in No- 
vember of the same year all the partnership 
accounts were assigned to Hicks & Dwinnell, 
to pay, first, certain debts due them and cer- 
tain liabilities they then incurred as sureties; 
then to pay certain other creditors particular- 
ly named; and the residue, if any, to pay 
creditors residing in the county of Washing- 
ton. This, it is to be observed, was an abso- 
lute assignment in trust to pay creditors, 
leaving no residuum whatever in the bank- 
rupt and his partners; and Dwinnell testi- 
fies, that enough has not been collected out 
of the accounts to pay even the preferred 
creditors particularly named. It also ap- 
pears, that in November, 1840, notes to the 
amount of $325 were assigned to Israel 
Dwinnell and Stephen Pearce, and notes to 
the amount of §350 to Shubael Wheeler, to 
pay or secure them for signing notes of an 
equal amount; and the balance, if any, in 
the hands of Wheeler, as well as the balance, 
if any, in the hands of Asa Alden, to whom 
it seems, there had been a previous assign- 
ment of notes, was on the fifth of August, 
1841, assigned to Asahel Pearce, to pay a 
debt due him from the firm, of ?33i. These 
assignments, all of which, except the two 
first, are set forth in the bankrupt's sched- 
ule, go far to account for the demands of the 
firm, and to show how they have been dis- 
posed of. As to the demands of the old firm 
of Walbridge & Pearce, the bankrupt says, 
he did not insert them in his schedule, be- 
cause most of them were outlawed, and he 
considered them of no value. Now I do not 
see how it can be said, that a bankrupt is 
guilty of fraud, or of a willful concealment of 
pi-operty, by omitting to specify in his sched- 
ule a mass of obsolete and worthless de- 
mands, upon which no action whatever can 
be maintained. The omission cannot be sup- 
posed to proceed from any fraudulent intent, 
or from any wilful design to conceal prop- 
erty, especially in this case, when it appears 
that these demands were afterwards deliv- 
ered to the assignee under the bankruptcy. 
As to the goods in the store claimed by 
Dwinnell & Pearce, and the notes claimed as 
being assigned to them for goods taken by 
the bankrupt out of the store, the question 
depends upon the fact, whether the goods 
and notes belonged to Dwinnell & Pearce, or 
were in truth the property of the bankrupt. 
If they were not the property of the bank- 
rupt, he was not bound to state them in his 
schedule, and indeed could not properly do 
so. The question, as I have said, is a ques- 
tion of fact, and must be decided upon the 
testimony taken in the case. Now Dwinnell 
& Pearce testify, that they purchased, of the 
goods sold on execution in December, 1840, 
to the amount of seven hundred dollars; that 
they afterwards purchased about five hun- 
dred dollars' worth of new goods; that they 
put all the goods into the store, and em- 
ployed the bankrupt as their agent to seU 
them. They also say, that they gave public 



notice, by advertising in the public papers, 
that they had opened a store, and that the 
bankrupt was their agent to transact the 
business. They farther say, that the bank- 
rupt had no interest whatever in the goods, 
but had liberty to dispose of goods to pur- 
chase in the company debts, on condition of 
turning out good notes, or other property, to 
pay the amount; and that he took out of the 
store, in the course of the year, goods to the 
amount of five hundred dollars, and in Feb- 
ruary, 1842, delivered them a written list of 
notes amounting to seven hundred dollars, 
in payment,— a copy of which list is annexed 
to the testimony. They also say, that the 
notes were delivered into their possession in 
February, but were afterwards left at the 
store, in the care of the bankrupt, to collect 
or secure for them. Some, they say they 
collected and secured themselves; and some, 
they say, never can be collected. 

Such is the testimony of the witnesses on 
the part of the opposing creditors; and as the 
creditors cannot be allowed to discredit their 
own testimony, it must have its full weight 
in favor of the bankrupt. The effect of the 
testimony, as it appears to me, is to prove 
the goods to be in fact the property of Dwin- 
nell & Pearce, and to make out a ti-ansfer of 
the notes to them before the filing of the 
bankrupt's petition; and of course he could 
not claim either the goods or the notes as hi& 
property in his schedule. There is, then, on 
fairly weighing the testimony, no evidence to- 
support the objection of a wilful concealment 
of property. 

2. The next inquiry is, under the second 
head of objections, whether the bankrupt has 
given preferences to particular creditors, so 
as to preclude him from a discharge. And 
here it may be observed, that it is unneces- 
sary to go into any of the transactions which 
took place before the passing of the bankrupt 
act, because there is no evidence to wanunt 
the conclusion, that any of the payments or 
transfers made before that time were made 
in contemplation of the passing of the ]a,w. 
The inquiry will of course be confined to 
transactions, which took place since the pass- 
ing of the law, and to such transactions only, 
as have been specified and relied upon as 
preferences, and concerning which some 
proof has been given. All the transactions 
of this character, except one, appear to be 
quite free from difficulty. The payments to 
Town, Pearce, and Rich, rest solely and en- 
tirely upon the testimony of the bankrupt 
himsdf, whom the creditors have chosen to 
examine for the purpose of proving the i>ay- 
ments. He says, that each of these pay- 
ments was made on application and demand 
of the creditor; and that being the case, and 
the payments not appearing to be out of the 
ordinary course of business, they cannot, in 
my opinion, under the circumstances stated 
in regard to them, be treated as fraudulent 
preferences. But the payment or transfer to 
Dwinnell & Pearce is presented by the proofs 
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in a different aspect; and I eoDfess, that 
•with every disposition to view tlie transac- 
tion in the most liberal and favorable light, 
I have not heen able to overcome the diffi- 
(Halties which attend it. It is evident enough, 
that the bankrupt and his partners, at the 
time this transfer was made, were irretrieva- 
bly insolvent. About this there can be no 
question. It is also the fair inference, from 
the testimony, that the transfer was volun- 
tary on the part of the bankrupt; for it 
seems, that he not only made and delivered 
the list of the notes to Dwinnell & Pearce 
without request, but that he afterwards sent 
the notes to them by a messenger, without 
any demand or solicitation on their part 

The question, then, is, was this transfer a 
preference, within the meaning of the bank- 
rupt law? It is diflScult, and indeed impos- 
sible, to reconcile all the decisions to be 
found in the books applicable to this ques- 
tion. In some eases it is held, that a pay- 
ment by a debtor in insolvent circumstances, 
voluntarily made, is presumptive evidence of 
a, preference; in others, it is held, that you 
cannot infer a contemplation of bankruptcy 
from mere insolvency. I think the latter the 
sounder and better opinion. I think, a trans- 
fer being voluntary and while the debtor is 
in a state of insolvency, when it is only of a 
part of his property, and does not appear to 
be out of the ordinary course of business, 
is not enough. I think it must appear, that 
the debtor, in making the transfer, though 
he did it voluntarily and while in fact in- 
solvent, acted in contemplation of bankrupt- 
cy, that is, in anticipation of breaking or fail- 
ing in his business, of committing an act of 
bankruptcy, or of being declared bankrupt at 
his own instance, on the ground of inability 
to pay his debts, and intending to defeat the 
general distiibution of effects, which takes 
place under a proceeding in bankruptcy. A 
man may be insolvent, and yet go on with his 
business with the real hope of retrieving his 
affairs, and with a bona fide intention and 
expectation of saving himself from breaking 
or failing, and of being able to pay his debts; 
and a payment or transfer under such cir- 
cumstances, though voluntary, would not be 
a preference within the meaning of the law. 
But in the present case, there was some- 
thing more than mere insolvency. The bank- 
rupt and his partners were not only hope- 
lessly insolvent at the time of the transfer, 
but they had actually failed and stopped busi- 
ness. Their failure was complete and no- 
torious some time before. Dwinnell, Pearce, 
and the bankrupt himself, in their testimony, 
all speak of the failure as having been com- 
plete and irretrievable. And in that condi- 
tion of absolute insolvency and known actual 
failure, what does the bankrupt do? Why, 
instead of effecting a compromise with his 
creditors upon equal terms as to all, he vol- 
untarily pays certain creditors in full, leav- 



ing a large mass of other creditors wholly un- 
paid. He transfers to Dwinnell & Pearce, 
without any demand or request on their part, 
notes to the amount of seven hundred dollars 
to pay a debt of five hundred, and does not 
so much as notice or set up any claim against 
them for his full year's services as their 
agent And he does this, while under the 
apprehension and just on the eve of being 
committed to jail upon an esecution in favor 
of one of his creditors, from which, it seems, 
he was afterwards discharged on taking the 
poor debtor's oath. He thus strips himself 
at once, of all his remaining property, except 
a mere trifle, and in about two months after, 
whether more or less does not distinctly ap- 
pear, he files his petition in bankruptcy. If 
a transfer of property of such an amount, un- 
der such circumstances, followed up, as this 
was, in a short time after, with a proceeding 
in bankruptcy instituted by the hankrupt 
himself, is not held to be a preference given 
in contemplation of bankruptcy, with intent 
to defeat the equality among creditors se- 
cured by the bankrupt law, I do not see, but 
that the main object of the law might be de- 
feated in every case of voluntary bankruptcy 
whatever; since the party in every such case 
is at liberty to choose his own time, and ap- 
ply for the benefit of the law whensoever he 
pleases. It does not appear to me, that the 
question is in any way affected by what is 
stated to have been the agreement or under- 
standing with Dwinnell and Pearce. They 
say, that the bankrupt had liberty to take up 
goods from the store on his own account, on 
the condition of turning out good notes, or 
other property, to pay for them; that is, any 
good notes or other property. There was no 
specific appropriation, by the agreement, of 
these particular notes to pay for the goods, 
but the agreement was general. Under it 
the bankrupt became a debtor to Dwinndl 
and Pearce for what goods he took up and 
charged himself with from time to time, with 
the right to pay in any good notes or other 
property; and Dwinnell and Pearce became 
his creditors, having a debt against him, with 
the same rights as other creditors. 

Upon the whole, I do not see how this pay- 
ment or transfer can be regarded in any oth- 
er light, than as an unlawful preference with- 
in the sense and intent of the bankrupt law. 
The general character of the bankrupt, as 
well as his deeply embarrassed condition, 
would render it more desirable, as well as 
agreeable, to have been able to come to a dif- 
ferent conclusion. But we must take the 
law as we find it; and as Lord EUenborough 
said in another case, whatever may be the 
personal wishes or feelings of the court, it is 
not at liberty to disregard established prin- 
ciples, or sanction any transactions which 
a just construction of the law forbids. The 
consequence is, that a certificate of discharge 
must be refused. 
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Case MTo. 10,874. 

The PEARL. 

[Betts' Pr. Cas.] 

District Court, S. D. Florida. May 6, 1863. 

Prize— ViOLATios of Blockade — Intent — Evi- 

DESOE. 

[1. A vessel bound on a voyage from Liver- 
pool to Nassau, with an intention of merely 
touching at the latter port, and then proceeding 
to a blockaded port of a state in rebellion against 
the United States, is engaged in an attempt to 
violate the blockade, and is subject to capture 
before reaching Nassau as well as after leaving 
that porL Following The Dolphin, Case No. 
3.975.] 

[2. If an owner sends his vessel to a neutral 
port, with a settled intention to commence there- 
from a series of voyages to a blockaded port, he 
thereby commences to violate the blockade and 
s\ibjects his vessel to capture before she reaches 
the neutral port, notwithstanding that he may 
also intend to unload her there, discharge the 
crew, and give all other external manifestations 
of an intention to end the voyage at that place.] 

[Cited in The Stephen Hart, Case No. 13,364.] 

[3. Where a vessel was captured on a voyage 
from Liverpool to Nassau, and there was strong 
evidence, both in the circumstances and in the 
testimony of the crew, that she was to be used, 
after reaching that port, for voyages to block- 
aded porta of the states in rebellion against the 
United States, held, that it was not unreasonable 
to require the claimant, if innocent, to clear up 
the circumstances of the transaction by his own 
oath and the oaths of others connected with the 
contemplated business of the vessel.] 

[4. In respect to merchandise found on board 
the vessel, and consigned, as stated in the bill 
of lading, to certain merchants in Nassau, who 
made claim to the goods, it would not be unrea- 
sonable to require them to furnish their own af- 
fidavits that they had ordered the goods, that 
they were shipped on their account for their 
risk and benefit, that they belonged solely to 
them at the time of shipment and of capture, 
and would still be theirs if restored, and that no 
enemy of the United States has any interest, di- 
rectly or indirectly, therein. Nor would it be 
unreasonable to require them to furnish a sworn 
copy of their order to their English correspond- 
ents for the goods.l 

[This was a libel against the steamer Pearl 
and her cargo to procure their condemnation 
as prize for attempting to violate the block- 
ade.] 

MARVIN, District Judge. This steamer, of 
the net burthen of 72.17 tons, William Jolly, 
master, having on board 10 bales of merchan- 
dise, supposed to be ready-made clothing, 
was captured by the United States ship 
Tioga, on the 20th day of January last, while 



ostensibly bound on a voyage from Liver- 
pool to Nassau. The capture is said to have 
been made about 60 or 70 miles from Nassau. 

A claim to the vessel has been interposed by 
the master on behalf of George Wigg, who ie 
alleged to be a merchant residing in Liver- 
pool, and to the merchandise on behalf of 
Henry Adderly & Co., merchants, of Nassau. 
It is understood that the delay in bringing 
the case to a hearing has been at the request 
of the claimants' proctor, in order to give 
him time to consult his clients and prepare 
further testimony. 

I have already decided, in the case of The 
Dolphin [Case No. 3,975], that a vessel bound 
on a voyage from Liverpool to Nassau, with 
an intention of touching only at the latter 
port, and of proceeding thence to a blockaded 
port of the enemy, is engaged in an attempt 
to violate the blockade, which subjects her 
to capture, in the antecedent as well as in the 
ultimate stage of the voyage,— before arriving 
at Nassau, as well as after having left that 
port. I think the law also is that if an own- 
er sends his vessel to a neutral port, with a 
settled intention to commence from such a 
poii: a series of voyages to a blockaded port, 
he thereby commences to violate the blockade, 
and subjects his vessel to capture, notwith- 
standing he may also intend to unlade the 
vessel at the neutral port, discharge the crew, 
and give all other external manifestataons of 
an intention to end the voyage at such port. 
Where a deliberate purpose exists to violate 
a blockade, and measures are actually taken 
to accomplish that object, the law couples 
the act and the intent together, and declares 
the offense to be complete. The resorting, 
therefore, to a neutral port for the pmrpose of 
the better disguising the intention, or of pro- 
curing a pilot for the blockaded port, or of 
perfecting the arrangements, so as to increase 
the chances of a successful violation of the 
blockade, will not, in the least, extenuate 
the offense or avoid the penalty. These 
measures may increase the difllculty of dis- 
covering the true intention, but whenever it 
is discovered it will give to the transaction 
its true legal character. The leading au- 
thorities are The Columbia, 1 C. Rob. Adm. 
154; The Neptunus, 2 C. Rob. Adm. 110; 
Yeaton v. Fry, 5 Granch [9 U. S.] 335; The 
Richmond, 5 O. Rob. Adm. 325; The Maria, 
Id. 365; The William, Id. 385. 

Now, it is a notorious fact that a considera- 
ble number of steamers, near the size of this, 
being swift sailers and drawing but little 
water, have lately come out from England to 
Nassau, and have entered at once upon the 
business of running the blockade at Charles- 
ton or Wilmington, and have continued regu- 
larly in that business until they have been 
captured. We do not hear of any of them 
engaging in any other business or trade. In- 
deed, it is very well known that there is no 
other business or employment at Nassau for 
steamers of the size of this, in which they 
can engage with a reasonable prospect of 
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clearing even the expenses of running. And 
to these considerations the facts that Charles 
Nelson, John G. Richardson, Thomas Mc- 
Winnie, William JlcClellan, Joseph Carma- 
ghan, William Latimer, and James Duffie, 
part of the crew of the vessel, concur in gener- 
al tei-ms in saying that, although they were 
hired only for a voyage to Nassau, yet they 
believed that the business of this vessel, after 
getting out to Nassau, was to he in running 
between that port and Charleston or Wilming- 
ton, and that some of them give as reasons 
for their belief the conversations had on the 
subject, and the circumstances attending the 
late purchase, in Glasgow, of the vessel by 
the present claimant Some of them say, too, 
that there was a Confederate flag on boards- 
put on board in Glasgow, as a part of her 
fitting out» They generally concur in saying 
that it was the common opinion of the crew 
on board that the vessel was to be employed 
in running to Charleston or Wilmington, and 
that she was going out to Nassau for that 
purpose, and that, although they were not 
bound by their shipping agreement to go any 
further than to Nassau, yet it was understood, 
that they would have an opportunity there 
to reship in this vessel, or other vessels em- 
ployed in that trade. Neither the master, 
the mate, nor any other witness examined, 
pretends to give any reason for the vessel's 
going to Nassau, nor any opinion as to what 
her voyage or employment was intended to 
be. The claimant, Mr. Wigg, simply says, in 
reference to the subject, in his letter to the 
consignee in Nassau: "You will have re- 
ceived insti-uctions by regular mail in regard 
to this vessel." Now, it seems to me that the 
testimony, as it stands, taMng all the facts 
together, raises a very strong presumption, 
that the owner was sending out this vessel to 
Nassau with the settled purpose that she 
should be employed in running between that 
port and the ports of Charleston and Wilming- 
ton in violation of the blockade. There is 
not a fact or a tittle of testimony in the case 
to rebut that presumption. But, the vessel 
being captured when really going from one 
neutral port to another, I am unwilling to 
pass a decree of condemnation without giv- 
ing to the claimant the time and all the fa- 
cilities he may desire to produce evidence to 
rebut the powerful presumption against him. 
He has it in his power, if innocent, to clear 
up the whole matter by his own oath, and by 
the oaths of others connected with the con- 
templated business of this vessel. If she 
was going out to Nassau for an innocent and 
lawful purpose, he can show it. He can state 
on oath and show what trade or business he 
intended she should be engaged in. 

As to the 10 bales of merchandise, the 
claimants, Messrs. Henry Adderly & Co., may 
very reasonably be called upon to furnish 



their own affidavits at least that they had or- 
dered these goods, that they were shipped on 
theu' account, and for their risk and benefit, 
and that the goods belonged solely to them at 
the time of shipment and at the time of cap- 
ture, and are theirs still, and will be solely 
theirs if restored, and that no enemy of the 
United States has any interest, legal or equi- 
table, directly or indirectly, in them. It would 
not be unreasonable to expect that they will 
also furnish a sworn copy of the order sup- 
posed to have been given to their English 
correspondent to send them these goods. See 
the case of The Concordia Affinitatis, 1 Hay 
& M. 289. The bill of lading states that the 
goods were shipped by George Wigg, the 
claimant of the ship, to be delivered to Henry 
Adderly & Co. No letter of advice relative 
to them, nor any invoice, is found among the 
papers. The claim filed by the master asserts 
that Adderly & Co. are the owners. If the 
master should be mistaken, the true owner 
of the goods, whoever he may be, is at liber- 
ty to file his claim, supported by a full affi- 
davit of title. In whatever manner I may in 
the end decide this cause, it is pleasant to 
know that the parties, captors or claimants, if 
dissatisfied, may have a rehearing, a trial de 
novo, in the supreme court, where ample jus- 
tice can be done them. 

It is ordered that the claimant of the ship 
in this case be allowed to produce furthei* 
evidence, by his own oath and otherwise, 
touching his interest therein, and the use he 
intended at the time of capture to make of 
the vessel after her arrival at Nassau, the 
trade or business he intended she should be 
engaged in, and for what purpose she was 
going to that port; and that the claimant of 
the goods have time to procure an affidavit of 
his right and title thereto, and to produce 
such other proof of neutral ownership as he 
may be advised. 

[No proof was produced as directed, and on 
further hearing a decree was entered restor- 
ing the vessel and cargo to the claimants. 
From this decree the United States appealed 
to the supreme court, where there was a de- 
cree of condemnation against the merchandise 
as well as the ship. 5 Wall. (72 U. S.) 574.] 
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Case :No, 10,876. 

PEAHL et al, t. OCEAN MILLS et al. 

[2 Ban. & A. 469; i 11 O. G-. 2; Merw. Pat. 
Inv. 223.] 

Circuit Court, D. Massachusetts. Jan., 1877. 

Patents — What Mat be Claimed in Reissue— 
Patentability— Change op Fobm— Pdnc- 

TIOXAL DlFFEEENCE. 

1. The complainant, Pearl, introduced certain 
improvements in the ring-spindle and bobbin pre- 
viously used in spinning-machines, by reducing 
their weight and thereby diminishing the power 
necessary to run them. A modified form of the 
old ring-spindle was combined with a modified 
form of the old bobbin— the spindle being short- 
ened in the blade and correspondingly lightened 
in the lower portion— the bobbin being a light 
shell with an additional central frietional ad- 
hesive bushing. A bushing at the top of the 
bobbin had no function in connection with the 
spindle, but was merely for purposes of strength, 
the lower and central bushings sustaining the 
bobbin. These alterations resulted in a consid- 
erable diminution of the power required. Many 
previous experiments, with the same end in 
view, had proved unsuccessful: Meld, that the 
greatly improved result attending the change, 
when viewed in connection with the failure of 
the many experiments previously made to accom- 
t»lish similar results by mere structural changes, 
has a great tendency to prove that these chan- 
ges involve some functional difference beyond 
mere mechanical perfection and adjustment 

2. Where an inventor, in his original specifica- 
tion, has described a new and useful combina- 
tion of a number of ingredients performing in 
combination certain functions less than he has 
claimed, he may, in the reissue, claim such com- 
bination of the less number described, suggested 
or substantially indicated, as his invention, but 
not included in the claim. 

[Cited in Dederick v. Cassell, 9 Fed. 308.] 

3. A reissue need not follow the exact lan- 
guage of the original patent, but may contain 
a fuller description of the invention, previously 
imperfectly described. Wells v. Gill [Case No. 
17,393], commented on. 

[Cited in Smith v. Merriam, 6 Fed. 718.] 

4. Mere change of the form of a machine is 
the work of a constructor, not an inventor, and 
is not the subject of a patent without showing 
that some new or materially improved result is 
obtained. 

5. In a claim, the words "the described," etc., 
are construed not solely with reference to the 
words in the specification, but with reference al- 
so to the limitations in the context of tiie claim. 

6. Keissued letters patent No. 6,036, granted 
to the complainants September 1st, 1874, for an 
"improvement in bobbins and spindles for spin- 
ning-machines," held valid. 

[Cited in Pearl v. Appleton Co., 3 Fed. 153.] 

[This was a bill in equity t)y Oliver Pearl 
and others against the Ocean Mills and oth- 
ers, for the infringement of reissued letters 
patent No. 6,036, granted to complainants 
Sept 1, 1874.] 

Benjamin F. Thurston, D. Hall Rice, and 
Charles B. Pratt, for complainants. 

Chauncey Smith, Jas. J. Storrow, and Wm. 
W. Swan, for defendants. 

1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 



SHBPLBY, Circuit Judge. Reissued let- 
ters patent No. 6,036, were granted to the 
complainants September 1, 1874, for an "im- 
provement in bobbins and spindles for spin- 
ning-machines." The bill in this case is 
brought for an alleged infringement of the 
reissued letters patent The answer of the 
defendants denies "infringement, and alleges 
that the patent is void on its face, for the 
reason that the difference between what the 
specification describes as old and that which 
it describes as new is not a difEerence which 
constitutes an invention patentable under 
the law; that the patent is void for want of 
novelty, because, in view of the state of the 
art existing at the date of the alleged inven- 
tion, the device described in the specifica- 
tion is not new in the sense of the patent 
law, nor substantially different from what 
was previously known and in public use; 
that the reissue is void because not for the 
Invention disclosed and intended to be cov- 
ered by the original patent 

Before the improvement of Pearl, the ring- 
spindle and bobbin made by the leading 
spindle-makers, and as used and understood 
by manufacturers generally, had an estab- 
lished and approved form, size and weight, 
as represented by the Fig. 2 in the drawing 
of the original patent The spindle was con- 
structed to rest and revolve at its lower end 
in a step in the lower rail of the frame. It 
was supported by the bolster in the upper 
i-ail of the spinning-frame. Between the 
step on the lower, and the bolster on the 
upper rail, was attached to the spindle, the 
whirl, by means of which and its connec- 
tions, motion was communicated to the spin- 
dle. Above the bolster the blade of the 
spindle projected about six inches, receiving 
and extending through the bobbin. The 
usual weight of the spindle was about 
twelve ounces, the proportion of the weight 
of the blade above, and the butt below the 
top of the bolster being about two and one- 
quarter ounces for the weight of the blade, 
and nine and three-quarters ounces for the 
weight of the butt The wooden bobbin 
which was used in combination with this 
spindle was chambered or reamed out so as 
to leave a bore or central chamber of great- 
er diameter than the spindle, except at the 
top and foot of the bobbin, where there were 
frietional adhesive bushings adjusted to 
keep the bobbin in the same relation to the 
spindle, and to enable the spindle to carry 
the bobbin with it in its rotation. This rota- 
tion, in practical use in spinning, was at the 
rate of five or six thousand revolutions per 
minute. Nearly one-half of the whole pow- 
er utilized in running the machinery of a 
cotton-mill was expended in driving the 
spindles for spinning. Experiments had 
been made of removing a portion of the met- 
al from the butt end of the spindles below 
the ooister, in the expectation that by thus 
reducing the weight of the spindles much 
less power would be required to drive them. 
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These experiments failed. Tested by tlie 
<3ynamometer, tlie spindles tlius rendered 
lighter by the removal of some portion of 
the -weight of that part of them below the 
bolster required more power to drive them 
than the old and heavier spindles. To over- 
-come the tendency to gyratory motion in the 
■comparatively xuisupported blade of the spin- 
dle, it appeared requisite that a certain fix- 
■ed proportional relation should be maintain- 
■ed between the respective weights of the 
blade and the butt of the spindle, and, as one 
of the conditions of economical spinning, in- 
volved, necessarily, the use of a bobbin of 
or about the length of six inches. Before the 
invention of Pearl, no substantial advance 
had been made in the efforts to modify the 
form of the spindle in common use, so as to 
effect a material saving of the power req- 
uisite to drive it with the required velocity 
of rotation. 

The device of Pearl consists in a combina- 
tion of a modified form of the ring-spindles 
with a modified form of the bobbins, having 
f Fictional or adhesive bearings, uniting them 
to the spindles, and carried with it. This 
modified or improved spindle was shortened 
in the blade, and, instead of extending, as 
before, substantially to the upper end of the 
bobbin, was only made of sufiicient length 
above the bolster to enable an adhesive bear- 
ing, which he provided in the centre of the 
bobbin, to hold the bobbin firmly on the 
spindle- He correspondingly lightened the 
lower part of the spindle and whirl below 
the bolster, without destroying the proper 
proportional relation of the parts of the 
spindle to each other, necessary to insure 
steadiness of rotation. He also modified the 
form of the bobbin, making it of a light or 
thin shell, retaining the lower frictional 
bushing or adhesive bearing at the bottom, 
and adding a frictional adhesive bushing in 
the centre of the bobbin, the lower and the 
central bushings sustaining the bobbin on 
the spindle, in place of the former mode of 
sustaining it by adhesive bearings at the 
top and bottom of the bobbin. He added a 
plug, re-enforce, or bushing also at the top 
of his bobbin, not having apparently any 
function in combination with the spindle, 
with which it did not come in contact, but 
only as one mode of strengthening the bob- 
bin itself. 

H© describes his invention thus: "My in- 
vention relates, first, to certain improve- 
ments in the construction of bobbins having 
frictional or adhesive bearings uniting them 
to the spindle and carried by it, the object of 
this part of my invention being to make a 
very light bobbin, and strengthen its vari- 
ous parts so that it will not easily be crush- 
ed or broken; second, to an improved con- 
struction and combination of both the 'lob- 
bin and ring-spindle, so that they can be 
successfully used with greater advantages 
of length of traverse, speed and steadiness 
of rotation than heretofore attained, and at 
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the same time be much lighter, the object of 
this part of my invention being to greatly 
diminish the amount of power required to 
drive the spindle at any given speed, and to 
increase its efficient operation at the same 
time." 



[Drawing ol Patent No. 
10a.B87. eranted May 8, 
1870 to O. Pearl, pub- 
lished Jrom tho records 
of the United States 
Patent OflBce.] 
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ent No. 6,036. srant«d 
Sept. 1. 1S74. to O. Pearl, 
published Ironi the rec- 
ords of the United States 
Patent Office.] 
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After describing the spindles and bobbins 
in common use, and reciting the difficulties 
which had attended the attempts theretofore 
made to reduce the weight of the entire 
spindle below a certain standard, he pro- 
ceeds first to describe the bobbin of his im- 
proved construction. 

"This bobbin is made with a thin and light 
shell or band of wood, aud has a lower ad- 
hesive or frictional bearing k, and a middle 
one, i, and is also bushed at the upper end 
by a plug, re-enforce or bushing, 1, and the 
bearings k 1 and bushing 1 are united to, 
and combined with the shell of the bobbin, 
and strengthen it in all directions from being 
broken. The adhesive or frictional bearings 
k i are made to sustain the bobbin on the 
spindle in one position with relation to the 
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latter, and so as to enable the spindle to 
carry the bobbin with it in its rotation." 

He then describes his improved ring- 
spindle. 

"My improved ring-spindle, instead of ex- 
tending substantially to the ripper end of the 
bobbin, as heretofore, is only made long 
enough above the upper bolster D, to enable 
the adhesive bearing i at the centre of the 
bobbin to hold the latter firmly upon it, as 
shown. I am thus enabled to remove a 
large portion of the upper part of the blade 
of the spindle above the bolster, and the tube 
of the bobbin projecting beyond the short- 
ened blade of the spindle, resting, by its ad- 
hesive centi-al bearing, upon the latter, and 
being both light and rigid, retains its length 
and the position -which it had before the 
spindle-blade was shortened, while the trav- 
erse of the spinning-frame and the length 
of the bobbin remain as before. 

"By thus dispensing with the length and 
weight at the top of the spindle above the 
bolster, while the length of the bobbin and 
traverse of the frame remain as before, rela- 
tively, I am enabled to lighten the lower 
part of the spindle and whirl below the 
bolster, many times the weight taken from 
its blade above, without destroying the prop- 
er balance of the spindle and its consequent 
steadiness of rotation, and by these means 
I accomplish the ultimate effect, which is the 
purpose of this improvement, of enabling the 
spindle to be run steadily at high speed with 
much less power than heretofore, thus dimin- 
ishing the expense and increasing the pro- 
duction at the same time." 

The claims of the patent are for: "(1) The 
described ring-spindle, having its blade from 
the bolster D upward shorter than the bob- 
bin and combined with the bobbin, construct- 
ed substantially as described, by means of 
the adhesive bearings, as and for the pur-- 
pose set forth. (2) The combination or the 
bobbin, the intermediate adhesive bearing i, 
and the blade of the spindle made shorter 
than the bobbin from the bolster D up- 
ward, substantially as described. (3) The de- 
scribed bobbin, provided with the central 
adhesive bearing i, the chambers g h, and 
the adhesive foot-bearing k, substantially as 
described. (4) The described bobbin, pro- 
vided with the central adhesive bearing i, 
the two chambers g h, and the upper and 
lower end bushings or heads, substantially 
as described." 

The spindle and bobbin used by the de- 
fendants is substantially like the spindle 
and bobbin described in the Pearl patent, 
omitting from the bobbin the bushing 1 at 
the other end of the bobbin, being the upper 
bushing referred to in the fourth claim of 
the reissued patent It clearly embraces the 
combinations covered by the first, second 
and third claims, and as clearly does not 
embrace the combination in the fourth claim. 
The eonstniction of the claims contended for 



by the defendants, which makes the described 
bobbin in all the claims necessarily require 
a bobbin which has the lower, central and 
upper bushings described in the specification^ 
cannot be sustained, in view of the evident 
intention to describe, in the first claim, a 
combination of the shortened ring-spindle 
with a bobbin having the central and lower 
adhesive bearings described; in the second 
claim, to describe the combination of the 
shortened ring-spindle with a bobbin having 
the central intermediate adhesive bearing; 
in the third claim, to describe a bobbin hav- 
ing the elements of the central adhesive bear- 
ing, the adhesive foot-bearing and the two- 
chambers above and below the central bush- 
ing; and, in the fourth claim, the bobbin- 
having the central adhesive bearings, both 
the upper and the lower end bushings, and 
the two chambers. 

There is no difficulty in understanding the 
elements of the combination claimed in each 
one of these claims, and the words "the de- 
scribed bobbin" must be construed, not sole- 
ly with reference to the words in the specifi- 
cation, but with reference also to the limita- 
tions in the context of the claims. 

A careful comparison of the reissued pat- 
ent in this case with the original fails to- 
show that the reissued patent embraces, in 
its description or claims, anything which 
was not suggested and substantially indicat- 
ed in the original. Nor is any combination 
claimed in the claims of the reissue of fewer 
elements than in the original, where such 
combination is not clearly described as the 
invention of the patentee in his original speci- 
fication. The upper bushing 1 is not de- 
scribed in the original patent as an essen- 
tial element in the combination, but only as- 
a re-enforce to strengthen the bobbin to 
avoid the danger of breaking or crushing 
it in the operation of putting it on or taking 
it ofe the spindle, and its connection with the 
other elements which go to make up the com- 
bination (either of the elements of the im- 
proved bobbin or the combined improved bob- 
bin and improved spindle) may be regarded 
rather as an aggregation that a combination, 
as the re-enforce 1 has no part in the com- 
bined function of those other elements, the 
combination of which constitutes the inven- 
tion described alike in the original and the 
reissue. "When in the specification of the 
original patent the inventor describes a new 
and useful combination of a number of in- 
gredients, performing in combination cer- 
tain functions less than he has claimed, he 
may in the reissue claim such combination of 
the less number which he has described, sug- 
gested or substantially indicated as his in- 
vention, but failed to include in his claims,, 
and the reissue need not describe it in the 
exact .language of the original, but may con- 
tain a more full and exact description of the 
^me invention, imperfectly described In the 
original. There is nothing in the decision 
in "Wells r. Gill [Case No. 17,393] in confiict 
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with tliis statement of the principle of pat- 
ent law. 

The positions taken by the defendants in 
this case, that the difference between what 
is described In the specification as old and 
what is described as new, is not a difference 
which constitutes a patentable invention, and 
that the device set forth in the specification, 
in view of the state of the art, is not new 
in the sense of the patent law, have been 
very elaborately and ably presented to the 
court In arguments embodying a very care- 
ful analysis of all the elements and ingi-e- 
dients of the old and the new devices and 
combinations. 

Considering first the difference between 
what is described as old and what is de- 
scribed as new in the specification, it is con- 
tended that these differences consist only in 
changing the location of the upper adhesive 
bearing from the top to the central portion 
of the bobbin, ajid that when this change 
of location Is made, the shortening of the 
spindle by cutting off the superfluous part 
above the bearing, which performs no func- 
tion, is one of mere mechanical skiU, ob- 
vious to any mechanic, and not requiring in- 
vention. Mere change of the form of a ma- 
chine is the work of a constructor, not an in- 
ventor; such a change cannot be deemed 
an invention. Winans v. Denmead, 15 How. 
[56 U. S.] 34.0. Mere changes of form or 
location in a mechanical structure are not 
the subject of a patent, without showing 
that some new or materially improved result 
is obtained. Sargent v. Earned [Case No. 
12,36tt]. 

No more difficult task is Imposed upon the 
court in patent causes than that of deter- 
mining what constitutes invention, and of 
drawing the line of distinction between the 
work of the inventor and the constructor. 
The change from the old structure to the 
new may be one which one inventor would 
devise with the expenditure of but little 
thought and labor, and another would fail 
to accomplish after long and patient effort. 
It may be one, which one whose mind is fer- 
tile in invention will suggest almost in- 
stantaneously, when the skilled hand of the 
constructor will fail to reach the apparently 
simple result by the long and toilsome pro- 
cess of experiment It may be one which, 
viewed In the light of the accomplished re- 
sult, may seem so simple as to be obvious 
almost to an unskilled operative, and yet the 
proof may show that this apparently simple 
and obvious change lias produced a result 
which has for years baffled the skill of the 
mechanical expert, eluded the search of the 
discoverer, and set at defiance the specula- 
tions of inventive genius. The change de- 
scribed in the specification of Pearl is a 
change in the form of the spindle and a 
change in the form of the bobbin, it in- 
volves in the case of the bobbin a change of 
the location of the upper adhesive bearing 



from the top to about the centre of the bob- 
bin. Without a knowledge of the results 
accomplished by these changes they mighty 
at first glance, appear to be merely struct- 
ural changes. Nothing has a greater tend- 
ency to prove that these changes involve 
some functional difference, beyond mere me- 
chanical perfection and adjustment, than 
the greatly improved result attending the 
change when viewed in connection with the 
failure of the many experinaents previously 
made to accomplish similar results by mere 
structural changes like those, for example, 
of diminishing the weight of the spindle 
In all its parts. It does seem impossible to 
reconcile the greatly improved results at- 
tained by the invention of Pearl with the 
theory that no functional, but only a mere 
structural, change was effected. Even if 
Pearl fails to describe accurately the precise 
law which governs the proper relations and 
proportions of the parts of the spindle as af- 
fected by the elements of levei-age, gravity, 
friction, centrifugal force, and the trans- 
verse strain in one direction upon the spindle, 
yet if he has obtained the practical result, 
and taught others how to accomplish it, he 
has made a patentable invention, however 
imperfectly he may xmderstand the philos- 
ophy of it And the defendants have none 
the less availed themselves of his invention, 
although by adding another change (whether 
structural merely or functional) by bringing 
the upper bolster nearer to the bobbin, they 
have still further improved upon the old 
device. 

Whether, in view of the state of the art as 
developed by the evidence, as distinguished 
from the devices described as old in the spec- 
ification, there was anything patentable In 
the device described as new by the patentee, 
will now be considered in connection witli 
the evidence introduced to prove anticipa- 
tion. 

Defendants set up prior knowledge and use 
by Richard Garsed, at Frankford, Pennsyl- 
vania; H. N. Gambrill & Sons, at Melvak, 
Maryland; J. & W. Slater, at Jewett, Con- 
necticut; William P. Green & Sons, at Nor- 
wich, Connecticut; Russell Chace, at Wash- 
ington Village, Rhode Island; and Hugh 
Bone, of Bllicott City, Maryland. AU of 
these six different devices, admitting for 
them all that is claimed, were bobbins with- 
out any of the adhesive bearings described 
in the patent of complainants, but rested 
loosely on the spindle-blade, being driven 
with it by means of pins projecting from 
a button or collar attached to the spindle- 
Neither one of these devices embraced the 
combination described or claimed in either 
claim of the reissued patent. There is a 
mass of testimony on both sides in relation 
to a bobbin assumed to have been used by 
Amasa Houghton, at the Attawaugan Mill, 
in Killingly, Connecticut, and at Wauregan, 
Connecticut Within the reasonable com- 
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pass of an opinion, it would not be possible, 
without great prolixity, to give an analysis 
■of all the conflicting testimony in relation to 
the Houghton bobbin. All that can be con- 
veniently stated are the conclusions to 
which, upon such analysis, the court has ar- 
rived. They are, first, that no such bobbins 
-as ai-e described by Houghton were used, 
otherwise than experimentally, at the Atta- 
waugan Mill, and that whatever use there 
was at the Wauregan Mill of the Houghton 
bobbin, was subsequent to June, 1868, the 
date when Pearl is proved to have perrected 
his invention. These conclusions render un- 
necessary any discussion as to the question 
of their effect, if they had antedated the in- 
vention of Pearl. 

There remains to be noticed only the 
Winehendon spindle and bobbin, in which I 
-do not find either separately or in combina- 
tion any of the elements of the Pearl invai- 
{lon. The spindle was not shortened, neither 
was any central adhesive bearing provided 
in the working part of the "Winehendon bob- 
bin. The "Winehendon bobbin had a bulb or 
head added above the top of the old WMtin 
spindle to the old Whitin bobbin, above the 
old upper adhesive bearing, which bulb or 
head was not made to receive and did not 
receive the yarn or constitute a working- 
part of the bobbin. No yarn was laid upon 
this head, and the proof is clear that this 
addition of a chambered head above the top 
of the spindle and above the upper adhesive 
bearing did not diminish but increased the 
quantum of power requisite to drive the 
spindle. It is claimed that the same rela- 
tion of the spindle to the bobbin is attained 
in the "Winehendon device by adding to the 
length of the bobbin, as in the Pearl device, 
by shortening the spindle. But the fact that 
in one case there is involved an increased, 
and in the other a diminished expenditure 
of requisite power, and that this difference 
grows out of a greater or less tendency to 
gyratory motion in one case or the other, 
proves that in one case the change from the 
old "Whitin spindle was functional, and in 
the other merely structural, and, as before 
remarked, the relation of the operative parts 
of the "Winehendon spindle and bobbin re- 
mained the same substantially as in the old 
Whitin spindle and bobbin in common use. 

The conclusion is, that the defendants have 
infringed the first, second, and third claims 
of the complainants' patent, and a decree is 
to be entered, in favor of the complainants, 
for an injunction and account, as prayed for 
in the bill. 

[For another case involving this patent, see 
Pearl v, Appleton Co., 3 Fed. 153,] 



[19 Fed. Cas. page 60] 



PBARIi (UNITED STATES v.).- 
No. 16.022. 



See Case 



Case ISTo. 10,877. 

PBARPOINT et al. v. GRAHAM. 

14 Wash. O. 0. 232.] i 

Circuit Court, D. Pennsylvania. April Term, 
1818. 

assigsmext pok benefit op creditors — br 
Partner — Fkauddlent Assignment — Sched- 
ule OF Property — Preferences — Release. 

1. How far one partner may dispose of or as- 
sign away the partaiership property and effects? 
Quaere, if he can assign away the whole with- 
out the assent of his partner, and what is evi- 
dence of such assent. 

[Cited in Bowen v. Clark, Case No. 1,721.] 
[Cited in Dana v. XjuU, 17 Vt. 394; Deckard 
V. Case, 5 Watts, 24; Egberts v. Wood, 3 
Paige, 524; Hannaman v. Karriek (Utah) 33 
Pae. 1042; Howell v. Harvey, 5 Ark. 270; 
Kirby v. IngersoU, 1 Doug. (Mich.) 485; 
Steinhart v. Fyhrie (Mont.) 6 Pac. 372.] 

2. An assignment by a debtor of all his effects, 
for the benefit of such of his creditors as should 
release their debts in sixty days from the date 
of the assignment. In what case it would be, 
and in what cases it would not be fraudulent. 

[Cited in Halsey v. Fairbanks, Case No. 5,- 
964; The Watchman, Id. 17,251; Brashear 
V. West, 7 Pet. (32 XJ. S.) 615.] 

[Cited in Atkinson v. Jordan, 5 Ohio, 297; 
Grover v. Wakeman, 11 Wend. 200, 209.] 

3. Such an assignment would not be fraudu- 
lent merely for want of a schedule of the prop- 
erty assigned. 

4. A debtor who is insolvent, may prefer one 
creditor to another, 

[Cited in Ashby v. Steere, Case No. 576; 

Marsh v. Bennett, Id. 9,110.] 
[Cited in Gordon v. Cannon, 18 Grat (Va.) 

404; Howell v. Edgar, 3 Scam. 421. Cited 

in brief in Skipwith v. Cunningham, 8 Leigh, 

278.] 

5. The offer to release, made by a creditor to 
the trustee, under an assignment for the bene- 
fit of such creditors who should release within a 
particular time, the trustee having undertaken 
to prepare and have ready a release, and who 
failed so to do, is not sufficient to entitie the 
creditor who did not execute the release, to 
come in under the trust. 

[Cited in Collier v. Davis. 47 Ark. 344, 1 S, 
W. 686; Armstrong v. Hurst (S. C.) 18 S. 
E. 153. Cited in brief in Grant v. Levan, 4 
Pa. St 426.] 

6. Acceptance of the trust by the trustee, who 
was also a creditor, will not entitle him to the 
benefit of the trust, if he has failed to execute 
the release in time. 

[Cited in National Union Bank v. Copeland, 
141 Mass. 266. 4 N. E. 795.] 

7. The day on which the assignment was 
made, is to be excluded. The general rule as to 
"from the date," and "from the day of the 
date," stated. 

[Cited in Barber v. Chandler, 17 Pa. St 50. 
Cited in brief in Kimm v. Osgood's Adm'r, 
19 Mo. 60; Lebus v. Wayne Ratterman Co. 
(Ky.) 21 S. W. 652. Cited in State v. 
Mounts, 36 W. Va. 190, 14 S. E. 410. Cited 
in brief in Taylor v. Jacoby/ 2 Pa. St 496. 
Disapproved in Warren v. Slade. 23 Mich. 
5. Cited in Weeks v. Hull, 19 Conn. 379, 
382; Knowlton v. Culver, 2 Pin. 246, 1 
Chand. 214.] 



a [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
supreme court of the United States, under the 
i supervision of Richard Peters, Jr., Esq.] 
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8. If anT of the creditors release on the sixty- 
first day, the preceding day falling on Sunday, 
he is too late. He should have released on the 
sixtieth, or on somo prior day. 

[Cited in Shefer v. Magone, 47 Fed. 873.] 
[Cited in brief in Page t. Weymouth, 47 Me. 
241.] 

9. Preparing a deed of release before the ex- 
piration of the sixty days, is not suflScient; if 
it was not executed within the limited time. 

In equity. 

WASHINGTON, Circuit Justice. This is 
a suit in equity brought by Peai-point and 
Lord, to recover a debt due to them by 
Stephens & Co. out of the estate of that com- 
pany, in the hands of Peter Graham, their 
trustee. Previous to the assignment made 
to Graham, Horatio Bigelow of Philadelphia, 
and Robert Stephens, Jr., of Charleston in 
.South Carolina, were co-partners in trade, un- 
der the firm of Stephens & Co. in Philadel- 
phia, and that of Robert Stephens, Jr., & 
Co. in Charleston; and on the 10th of April, 
1816, Bigelow, at Philadelphia, executed an 
instrument, not under seal, in the name of 
Stephens, & Co, by which he assigned to Pe- 
ter Graham all the estate of every kind of the 
said Horatio Bigelow and Robert Stephens, 
Jr., in their said co-partnership under both 
firms, in trust for each and every of the cred- 
itors of the said Bigelow and Stephens in 
their said co-partnership under either of their 
firms, who should, within sixty days from the 
date of the said insti'ument, execute, in fa- 
vour of the said Horatio Bigelow and Rob- 
ert Stephens, Jr., a full and complete release 
of all demands, the amount of their several 
and respective debts, if the said estate should 
be sufdeient to pay the said creditors, in full; 
but if not sufficient to pay them In full, then 
so much of the said debts as the said estate 
should be sufficient to pay. the same being 
divided rateably among all such creditors as 
should have executed such release, according 
to the amount of tlieir respective debts; and 
after payment of the said debts in full, to 
pay over the surplus of the said estate, if any 
should remain, to the said H. Bigelow and 
Robert Stephens, Jr. On the 24th of the 
same month and year, Robert Stephens, Jr., 
at Charleston, by an instrument under seal, 
signed in his separate name, but professing, 
in the body of the instrument, to be made 
by Robert Stephens, Jr., and Horatio Bige- 
low, trading under the firm of Robert 
Stephens, Jr., & Co. in Charleston, assigned 
to Depeau, Dun & Co. agents for Petei* Gra- 
ham of Philadelphia, assignee of Stephens & 
Co. certain specified efCeets for the general 
benefit of all the creditors of Stephens & Co. 
and Robert Stephens, Jr., & Co. On the 8th 
of June, 1816, the plaintiffs, by an instrument 
reciting the assignment of the 10th of April, 
executed by Stephens & Co. gave a general 
release of all demands against the said Ho- 
ratio Bigelow and Robert Stephens, Jr. On 
the 10th of the same month and year, Peter 
Graham, Renault, and other creditoi^ of 
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Stephens & Co. by a deed reciting the assign- 
ment of the 10th of April, and referring also 
to the assignment of the 24th of April, releas- 
ed all their several and respective demands 
against the said H. Bigelow and Robert 
Stephens, Jr. Peter Graham, the trustee, by 
a notice published in one of the gazettes of 
this city, informed the creditors of Stephens 
& Co. that? an instrument of release would be 
prepared, 'to be executed by such of the cred- 
itors as were willing to avail themselves of 
the benefit of the assignment In conse- 
quence of which Bettle, one of the cred- 
itors, prior to the expiration of the sixty 
days, called at the counting house of Gra- 
ham, and offered to execute the release; but 
he was informed that the instrument was not 
then prepared; and it is not pretended that 
this offer was repeated, or that he, at any 
time aJfterwards, executed a release. The re- 
lease of Graham, the trustee, Renault, and of 
others of the creditors, which bears date the 
10th of June, and was in fact executed on 
that day, was drawn at their request on the 
Sth of the same month, and was then ready 
for execution. 

Upon this state of the case, the following 
points have been raised in opposition to the 
claim of the plaintiffs to be paid their debt 
in full, by the other creditors of Stephens & 
Co.; (1) That the assignment of the 10th 
of April is void. Fii-st, because one partner 
cannot dispose of the whole of the partner- 
ship effects, and thus by his own act dissolve 
the pai'tnership, contrary to the terms of the 
association, without the assent of his co- 
partners. And secondly, because an assign- 
ment by a debtor of all his effects for the 
benefit of his creditors, upon a condition 
which they may at their election accept or re-, 
ject, is fraudulent and void. (2) If the as- 
signment should be considered as valid, it 
is then contended, that it should be con- 
strued to be for the benefit of all tiie cred- 
itors, whether they released withiri^the sixty 
days or not. (3) If this construction should 
not prevail, it is still contended by the coun- 
sel for Bettle. that his offer to release, be- 
fore the expiration of the sixty days, was 
tantamoimt to a release duly executed; and 
by the eoimsel for Graham that his accept- 
ance of the trust amounted to an agreement 
to accede to the conditions of it, so far as his 
individual claim as a creditor was concern- 
ed. (4) That the release by Graham, Renault^ 
and others, was executed within the sixty 
days, and that at all events, the order given 
on the 8th of June for the draft of the re- 
lease was tantamount to an agreement to re- 
lease, and was binding on them. 

1. The fii-st reason assigned why this deed 
should be declared to be void, was enforced 
with great power by the counsel for the gen- 
eral creditors. It is undoubtedly true, tliat 
each partner is possessed, not only of his 
own share and interest in the partnership 
effects, but of the whole; and therefore he 
has a power to dispose of the whole to third 
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persons, who deal with him in relation to the 
partnership concerns. Without such a powfer, 
the trade of co-partners could not be carried 
on, and it consequently becomes of necessity 
incorporated into the nature and being of 
such an association. But it may admit of 
serious doubt whether one partner can, with- 
out the consent of his associates, assign the 
whole of the partnership effects," (otherwise 
than in the course of the trade in which the 
lirm is engaged) in such manner as to ter- 
minate the partnership. An assignment of all 
the effects to trustees for the benefit of the 
creditoi-s of the concern, would seem emphat- 
ically to be of this character. Such Is its 
obvious design, and such must be its neces- 
sary consequence. Now it is perfectly clear, 
that one partner can not, by withdrawing 
himself from the association before the period 
stipulated between the partners for its con- 
tinuance, either dissolve the partnership, or 
extricate himself from the responsibilities of 
a partner, either in resi)ect to his associates, 
or to third persons; and if this be so, it would 
seem that he could not produce the same 
consequence by any other voluntary act of 
his own. This is not lite those cases where, 
by the act of God, or by the operation of law, 
the partnership is dissolved, as by the death 
or bankruptcy of a partner. 

It is unnecessary, however, to pursue the 
further consideration of this question; nor 
is it my intention to express any opinion upon 
it; because I am of opinion that the assign- 
ment of the 10th of April, 1816 is to be con- 
sidered as the act of the firm, performed by 
Bigelow, either with the knowledge and as- 
sent of his partner, or with his subsequent 
approbation. The assignment executed by 
Robert Stephens, of the 24th of the same 
month, to the same trustee, for the same pur- 
poses, and with a full knowledge of the first 
assignment, as acknowledged in the instru- 
ment itself, amounts, in my opinion, to a full 
ratification of the assignment made by his 
partner. If the two instruments are consis- 
tent with each other, it seemed to be ac- 
knowledged by the counsel for the general 
creditors, that the latter may be considered 
as a ratification of the former. Now, I am 
of opinion, that no two instruments can more 
entirely harmonise with each other than 
these. Both of them are intended to provide 
for the creditors, and there are strong reasons 
for believing that both embrace all the part- 
nership effects, although some difference of 
ophiion as to this was expressed by the coun- 
sel. But if even the latter should be less 
comprehensive than the former, the only con- 
sequence would be, that the former would 
operate upon the whole, and the latter upon 
the specified parts; but they would not neces- 
sarily be in opposition to each other. The 
first assignment is made for the benefit of 
such of the creditors as should, within the 
sixty days, execute releases; after the ex- 
piration of that time, the proper^ not appro- 
priated to the use of the creditors who had 
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released, would have resulted to the co-part- 
ners, and become subject to the claims of the 
creditors who did not choose to release; the 
second assignment then disposes of such re- 
sulting interest to the same trustee, for the 
equal benefit of such creditors. I do not 
therefore agree with the counsel, who argued 
that the first assignment having disposed of 
all the partnership effects, the second was 
void, having nothing to operate upon; be- 
cause I think the two instruments may well 
stand together. Besides, who is it that makes 
the objection to the validity of the first as- 
signment? Not the partners, or either of 
them; but the general creditors, who, in re- 
lation to this matter, cannot, I think, be 
heard. 

The second reason assigned against the va- 
lidity of the first assignment is, that being 
made upon a condition which the creditors 
might or might not comply with, it is fraudu- 
lent and void as to all the creditors of the 
latter description; because, imless the condi- 
tion was agreed to by the creditors, and until 
it was, the property was vested in a trustee 
without a consideration paid by him, and the 
resulting equitable interest still remained in 
the debtors; and yet, during the whole of 
this interval, the property is attempted to 
be withdrawn from the just claims of the 
creditors. That an assignment in trust for 
the benefit of such creditors as should release 
their debts, is founded upon a good and valu- 
able consideration, is undeniable; and the 
only remaining inquiry is, whether it is bona 
fide? It is easy to imagine eases in which 
the fairness of such an assignment might be 
justly questioned. Suppose for instance no 
time is limited; or a very distant period 
named, within which the condition may be 
complied with. The creditors may not choose 
to accede to the condition, and they are clear- 
ly under no obligation to do so. Is the estate 
to remain to an indefinite period in this situa- 
tion, sheltered from the claims of the cred- 
itors, and in the mean time enjoyed by a 
mere volunteer, not the choice of the cred- 
itors, and who may waste and convert it in 
such a manner as ultimately to defeat or im- 
pair the rights of the creditors? I know of 
no ease which goes as far as this; and, upon 
principle, I should feel strongly disposed to 
consider such a case as tainted with fraud. 
In the case of Butler v. ilhodes, 1 Esp. 236, 
the assignment was made in trust for the 
creditors who had then agreed to the pro- 
posed composition, of whom the plaintiff wa? 
one; and the only point decided was, that, 
the debtor, having been induced by the agree- 
ment) of the plaintiff to receive the composi- 
tion, to part with all his property for the 
benefit of his creditors, he should not be per- 
mitted to reti'act, and to impeach the assign- 
ment. In that case, it will be observed, that 
the assignment was not only absolute, but 
was made with the assent of the creditors, 
and of the particular creditor who was plain- 
tiff in the suit, in derogation of his own 
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iigreement. Lippincott v- Barker, 2 Bin. 174, 
was the case of an assignment by surety, 
who was unable to pay his debts, to one of 
Tiis ereditoi-s, of all Ms estate, in trust for 
such of his creditors as should, within four 
•months from the date, eseeute a general re- 
lease of all demands against him, to be dis- 
tributed ratably amongst them, and the resi- 
due, if any, to himself. Two days after the 
execution of the deed, the creditors were 
■called together, and all of them but one or 
two met, and assented to the assignment; in 
■consequence of which the debtor gaye pos- 
session of the property assigned to the trus- 
tee. The plaintiff was one of the assenting 
■creditors, and the court decided that the 
plaintiff was bound by his assent to the as- 
signment, and could not be permitted to act 
In opposition to it. In the opinion delivered 
"by the chief justice, he notices, with approba- 
tion, the case from 1 Esp., and observes that 
"he can see no good reason why the creditors 
should not be entitled to the benefit of the 
assignment from the time they agreed to ae- 
-cept it 

Upon this case, I observe, that some 
months were allowed for the creditors to ac- 
■cept the assignment upon the terms which it 
prescribed; and that two days elapsed before 
it was accepted by parol, and eiglit before 
the releases were in fact executed. If the 
-condition of executing releases is, per se, an 
evidence of fraud, tlien the deed was void as 
■soon as it was made; and the subsequent ac- 
quiescence and compliance with the terms of 
the assignment, by a part of the creditors, 
■could not give It validity. This case then 
proceeds upon the ground that the assign- 
ment was valid, notwithstanding the condi- 
tions. In the case of Hatch v. Smith, 5 Mass. 
42, the same condition of a release by -Qie 
•creditors was imposed; and no time was pre- 
■scribed within which it was to be performed; 
but nearly all the creditors signed the convey- 
■ance, as the evidence of their assent, before 
it was executed by the debtor; and, conse- 
■quently, it is precisely the same case hi prin- 
ciple with that of Butler and Rhodes. But 
where a reasonable time is limited, within 
which the trust property is to vest in those 
for whom the beneficial interest is intended, 
-or wiU be relieved from the operation of the 
assignment, I can perceive no reason for 
imputing fi'aud to such a transaction. It is 
true that during that period the property is, 
■or may be, protected from the claims of cred- 
itors; but it is so protected for the benefit of 
those veiy creditors, and consequently for an 
Tionest purpose. It cannot, in short, be said 
to be made with intention to defraud, or to 
■delay creditors, when its professed object is 
to put it in the power of the creditors to ac- 
cept, or to reject, the benefit intended them; 
;and, in the latter case, to leave the property 
■subject to their rights, in like manner as it 
would have been, had the assignment not 
been made. What should be considered as a 
reasonable time for the performance of the 
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condition, would, in general, depend upon the 
circumstances of the case. But the fair ob- 
ject of the limitation being to afford an op- 
portunity to the creditors to accept or to re- 
ject the terms on which the trust is created, 
the time 'should not exceed what may be 
thought necessary for that purpose. In the 
ease of Lippincott v. Barker, the time limited 
was four months. In this it is only about the 
half of it. I did not understand the counsel 
for the general creditors to object to the va- 
lidity of this assignment, upon the ground 
of its giving a preference to the creditors who 
should rdease, or for the want of a schedule. 
It will be sufficient therefore to observe, that 
one creditor may legally obtain a preference 
over the other creditors upon general princi- 
ples of law; and that all the cases which 
deny this right, proceed upon the spirit of 
the bankrupt laws, which contemplate an 
equal distribution of the bankrupt's estate, 
and of which he cannot deprive them by an 
assignment made in favour of a preferred 
creditor, upon the eve of a bankruptcy. As 
to the want of a schedule, it may be admit- 
ted that an assignment of all the debtor's 
effects, without a specification of property, is, 
generally speaking, an indicium of fraud, but 
nothing more. In Twyne's Case [3 Coke, 80], 
.it was an item in the list of circumstances to 
establish the fraudulent inten t. But if the as- 
signment be made for a valuable considera- 
tion, if possession accompanies the transfer, 
and the transaction is in all other respects 
fan*, I do not understand that the mere cir- 
cumstance of a want of a schedule will ren- 
der it fraudulent 

2. The argument under this head I under- 
stand to be, that the assignment of the 10th 
of April ought to be so construed as to include 
all the creditors, as well those who declined 
to exercise releases within, or subsequent 
to the expiration of the sixty days, as those 
who complied literally with the prescribed 
condition. I have examined this instrument 
with great attention, and with the best dispo- 
sition to give effect to this construction, if the 
words would bear it But to my apprehen- 
sion this is impossible. The creditors, for 
whose benefit the assignment is made, are 
described to be such as should execute, in 
favour of Bigelow and Stephens, a release 
within sixty days from the date of the as- 
signment and that the distribution of the 
effects is to be made rateably among all such 
creditors as should have executed such re- 
lease. All those creditors then who declined 
making such releases within the time pre- 
scribed, are clearly without the provisions of 
the assignment; and if all the creditors had 
declined to accept the assignment upon the 
presci'ibed terms, it is most obvious that it 
would have been inoperative as to them after 
the expiration of the sixty days. 

3. I now come to the examination of the 
particular claims of those creditors who did 
not 'execute releases within the prescribed 
period, but who indicated an intention to do 
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so, First, as to Bettle. He offered to exe- 
cute a release within the sixty days, in the 
way pointed out hy the trustee, tout was in- 
formed by him that the instrument was not 
prepared. This offer, it is contended by the 
counsel for this creditor, was equivalent to 
performance; and, in support of this argu- 
ment, the case of Lippincott vs. Barker, as 
also the general principles of law are relied 
upon. Upon neither of these grounds can 
this argument be sustained. As to the first, 
it will be sufficient to observe, that the cred- 
itor who was decided by the court to be 
bound by his agreement to accept of the 
proffered composition, did so before posses- 
sion of the assigned effects was delivered to 
the trustee; and they were properly held to 
be bound by their agreement, made for a val- 
uable consideration, which passed at the 
time from the debtor, although that agree- 
ment was only by parol. But in this ease, 
Bettle was no party to the contract between 
the debtor and the trustee, and had entered 
into no engagement which could be construed 
into a consideration for the assignment. It 
was perfectly voluntary with him, whether 
he would accede to the terms of the assign- 
ment or not; and his offer to do so, being 
made without consideration, he was at all 
times at liberty to abandon it if he thought 
proper. If therefore he was not bound by 
the offer, it is most obvious that the other 
party to the conti-act was not bound. 

The second ground taJcen in support of this 
argument, is not more tenable. The trustee 
had no authority to prevent any creditor di- 
rectly from executing a valid release to Ste- 
phens & Co. and consequently he could not 
do it indirectly, by not preparing an instru- 
ment of release for the creditors to execute, 
or even by refusing to receive a release, if it 
had been tendered. The release was not to 
be given, or even delivered to the trustee; if 
regularly executed to Stephens & Co., the 
right of the creditor so releasing to claim his 
ratable proportion of the funds from the 
trustee was complete. The offer of the trus- 
tee tb prepare a release for the, creditors to 
execute was in his personal, and not in his 
fiduciary character; because the trust im- 
posed no such duty upon him. All that he 
had to do was to convert the effects assigned 
to him into money, and to distribute the 
same amongst such of the creditors as 
should have executed releases to Stephens & 
Co, within the sixty days, Eveiy thing be- 
yond this was merely an act of supereroga- 
tion, not required by his contract. The gen- 
eral principle of law, therefore, which consid- 
ers the offer of a party who is bound by. con- 
tract to perform a certain act in order to en- 
title himself to a benefit, or to avoid a loss 
dependent upon performance, as equivalent 
to performance, is altogether inapplicable to 
the case of this creditor; because, in the first 
place, he was iinder no obligation to execute 
this release; and, in the next, there was no 
refusal to accept of a release; and even if 



there had been, it would not have proceeded 
from the persons who could be bound by the 
consequences of it; they were Stephens & 
Co. for whose benefit it was intended. The- 
claims of Graham, Renault and others, come- 
next to be considered. In favom: of Graham, 
a prefei'ence is claimed by his counsel over 
his associates in the release of the 10th of 
June, upon the ground that his acceptance- 
of the trust amounted to an agreement to ac- 
cede to the conditions of it, so far as his indi- 
vidual claim as a creditor was concerned, Ta 
maintain this ground, it should have been 
shown that the acceptance of the trust de- 
prived this creditor of the unquestioned right 
of election, which the other creditors had, 
to accept or to reject the benefit intended 
them by the assignment, upon the prescribed 
condition, and imposed upon him an absolute 
obligation to accept. But this is not pre- 
tended. It is clear that he was bound by 
nothing expressed in the contract; and as 
little ground is there for raising an implied 
contract to bind him. That he did not so 
consider it himself, is perfectly obvious from 
the release which he thought it necessaiy to 
give, after he had made up his mind to ac- 
cede to the terms of the assignment. In the 
eases before referred to, in which the trustee, 
being ofie of the creditors, was held to be 
bound, he had given his assent expressly to 
the terms of the assignment, 

4. The next question" is, whether the re- 
lease executed by Graham and others, of the 
10th of June, entitles them to come in under 
the assignment? It is contended by their 
counsel that they are so entitled upon two 
gi'ounds: (1) Because, excluding th.e day on 
which the assignment was made, the sixtieth 
day would have fallen on the ninth, whicli 
happening to be Sunday, that day shoiild 
also be erased from the calculation, and then 
the sixty days terminated on the 10th of 
June. (2) Because the order given on the 
Sth of June for the draft of the release, was 
tantamount to an agreement to release, 
which was obligatory upon these creditors 
on that day. 

As to the first reason, my opinion coincides 
in part with the counsel who urged it. The 
distinction between the expressions "the 
date" and "the day of the date," when used 
to describe a period at which an interest is 
to commence, or time to be computed, has 
long been a vexed question; and remains so 
in some measure at this day. The decision 
of the court in the case of Pugh v. Duke of 
Leeds, Cowp. 714, has by no means left the 
subject fi'ee from doubt; nor is it easy to 
draw from it any precise rule applicable to 
cases in general in which these expressions 
occur. The expressions used in the deed un- 
der consideration are "from the date of the. 
said instrument;" and the first question is, 
whether the day of the date, is to be includ- 
ed or excluded? After a very laborious ex- 
amination of all the cases, I think the follow- 
ing principles may be considered as settled. 
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Wliere tlie computation of time is to "be 
made from an act done, the day on ■which 
the act is performed is included; because the 
act is the terminus a quo the computation is 
to "be made; and there being in contempla- 
tion of law no fraction of a day, (unless when 
an inquiry as to a priority of acts done on 
the same day becomes necessary) the termi- 
nus is considered as commencing at the first 
moment of that day. Thus is the rule laid 
down in Clayton's Case, 5 Cote, 1, and rec- 
ognized in the cases of Castle v. Burditt, 3 
Term R. 623; Rex v. Adderley, Doug. 463; 
Bellasis v. Hester, 1 Ld. Raym. 2S0; Norris 
V. Hundred of Gautris, 2 RoUe, Abr- 520, pi. 
8. The only exception to this rule, which is 
recollected, is established by the law mer- 
chant, which considers the day on which a 
bill of exchange, made payable at so many 
days sight is accepted, as excluded. Where 
the expressions are "from the date," I un- 
dei'stand the rule to be, that if a present in- 
terest is to commence from the date, the day 
of the date is included; but if they are "used 
merely to fix a terminus from which to com- 
pute time, the day is in all cases excluded. 
Thus a lease for so many years, habendum 
a datu, is of the first description, and the 
day of the date is included. But if the deed 
had been dated at a day past, and the ha- 
bendum was "from the date," the day would 
be excluded, because" no present interest 
passed, and the expressions were merely 
used for computing time. So the enrollment 
of a deed of bargain and sale under the stat- 
ute 27 Hen." VIII. c. 16, which provides that 
such deeds must be enrolled within six 
months next after the date of the said in- 
strument, if enrolled on the last day of the 
six monlis, excluding the day of the date, 
is in time. Dyer, 218, b. It is not neces- 
sary to refer to other cases as illustrations 
of the rule, to which I recollect no excep- 
tions. The reason of the rule is perfectly 
intelligible and sensible. It is, that where 
words of equivocal meaning (which these are 
admitted to be) are made use of, and there 
is no index from the res gestae to show the 
-intention of the party who used them, the 
constraction shall be made most advanta- 
geous for him in whose favour the instrument 
is made. In the case of the lease first men- 
tioned, the day of the date is included, for 
the purpose of vesting in the grantee an es- 
tate in possession, rather than one in expec- 
tancy, which is most beneficial to the gran- 
tee. In the other cases, the day is excluded 
for the same reason; as it either prolongs 
the interest of the grantee, or enlarges the 
time in which he is required to do an act 
This reason, it must be admitted, does not 
apply to a bill of exchange made payable so 
many days after date, where the day is ex- 
cluded, though to the disadvantage of the 
person in whose favour it is drawn; but this 
case, like that before noticed, depends upon 
the custom of merchants; and though it is 
not within the reason of the rule, it is never- 
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theless within the rule itself, the date being 
referred to merely to denote the period from 
which the time of payment is to be computed. 
For these reasons I am of opinion that the 
day on which this deed was made is to be 
excluded. The next question under tliis 
head is, whether excluding the day of the 
date, the release being executed on the tenth, 
was not too late: and the opinion of the 
court is that it was. It is contended in sup- 
port of this release, that the sixtieth day 
falling upon a Sunday, the release might 
properly be executed on the tenth, the ninth 
being excluded in the computation of time. 
I cannot accede to the idea that this day is 
to be excluded. No case was cited by the 
counsel, and I have met with none to war- 
rant this position. There can be no question 
but that the release would have been valid 
had it been executed on the ninth, although 
it was Sunday; and the most that can be 
contended for is, that they were not bound 
to execute it on that day. But they had the 
whole sixty days in which they might have 
executed it; and it was therefore incumbent 
on them to do it at some time within th'at 
period, when it would have been proper for 
them to do it. The execution of the release 
was a condition precedent, and required a 
ocigid performance. It might have been exe- 
cuted at any time before the expiration of 
the sixty days; but an execution after the 
expiration of that time is dehors the con- 
tract, and can upon no principle be said to 
be a performance of the condition, upon 
which alone they could claim any benefit un- 
der the assignment. 

As to the second reason, it may be sufficient 
to observe that the opinion in relation to 
Bettle's claim is, if correct, conclusive 
against these claimants. They had not even 
offered by parol to execute a release, and 
were under no obligation to do it at any time 
in consequence of their order to the scriv- 
ener to prepare an instrument for them to 
execute. 

Upon the whole, it is the opinion of the 
court that the plaintiffs are entitled to a de- 
cree for the amount claimed by them, the 
correctness of which amount is not disputed. 

Decree accordingly. 
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In re PEARSON. 

[2 N. B. R. 477 (Quarto, 151); i 2 Am. Law T. 
Rep. Banlir. 66.] 

District Court, N. D. New York. 1869. 

Baskkuptct — Voting fou Assigkee — ^Appoint- 
ment BY Register. ^ 

There is no such thing known to the law as an 
informal vote. Where a vote by creditors at a 
first meeting results in no choice of an assignee, 
"it is the duty of the register to inform the cred- 
itors that the choice devolves on the judge, nn- 

1 [Reprinted from 2 N. B.R.477 (Quarto; 151), 
by permission. 2 Am. Law T. Rep. Banlir. Cb, 
contains only a partial report.] 
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less there be no opposing interest. An appoint- 
mout of an assignee by the register, although no 
objection was made at the time, adjudged irreg- 
ular, and appointment annulled. 
[Cited in Re Herrman, Case No. 6,426.] 

At the first meeting of ereditoi-s in this 
ease, fifty of the creditors, i-epresenting 
about one thousand dollars of claims, voted 
for John G. Crocker for assignee; while 
some twenty creditors, representing some 
ten thousand dollars of claims, voted for M. 
0. Comstock for assignee. The register 
then stated to the creditors tliat as there 
was no choice made, it wouid be his duty to 
appoint an assignee; and the counsel for 
the creditors who voted for Comstock said 
that if any creditors had objections to make 
they had better mate them. No creditor 
having made objection, the register then ap- 
pointed Mr. Comstock. Subsequently, the 
creditoi-s who voted for Crocker, obtained 
an order that the register report the pro- 
ceedings had. at the meeting, and that Com- 
stock show cause why his appointment 
should not be rejected. On return of the 
order to show cause, J. T. Spriggs, Esq., for 
Comstock, read the register's report, show- 
ing the proceedings substantially as given 
above, except that he reported that there was 
no formal vote, but only an Informal vote, or 
an expression of opinion, by the creditors, 
as to this preference. Affidavits were also 
read in support of tlie report, except that 
they stated that there was, as they under- 
stood, a formal vote. 

George Gorham, Esq.. for the creditors 
who voted for Mr. Crocker, read affidavits 
by many of those creditors, by which it ap- 
peared that they did not desire Mr. Com- 
stock as assignee alone; that they did not 
intend at the meeting to waive their right to 
object, and understood from the register 
that it was his duty to appoint. If there was 
no choice, whether there was an opposing 
interest or not. 

Counsel laised the point that, taking the 
register's report to be correct, the appoint- 
ment was improperly made because there 
had been no vote; and that until a vote 
had been had there could be no failure to 
choose, so as to warrant an appointment, 

HALLi, Uistriet Judge, said that there was no 
such thing known to the law as an informal 
vote; that a vote was had in this case; that 
there had been no choice; and that it was 
the duty of the register to have stated to 
the meeting that the duty of appointing an. 
assignee devolved upon the judge, unless 
there was no opposing interest, and that 
any creditor had the right to object to the 
register's making the appointment; that 
there ceilalnly was an opposing interest in 
this case, and the appointment by the reg- 
ister was In-egular. The appointment of 
Mr. Comstock by the register was therefore 
annulled, and an order was made appoint- 
ing both Mr. Comstock and Mr. Crocker 



joint assignees, and providing, if either fail- 
ed to accept it in five days, that the one ac- 
cepting should act alone. 
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PEARSON v. JAMISON. 

[1 McLean, 197.] i 

Circuit Court, D. Kentucky. Nov. Term, 1833. 

ExECDTORs— Delegation of Power to Sell- 
Sale ET Heir at Latv. 

1. Where an executor, by the will, is empower- 
ed to sell real estate in the best mode in his 
judgment, for the interest of the estate, he can- 
not delegate the power to another. 

[Cited in Clinefelter v. Ayres, 16 III. 333. 
Cited in brief in Tatum v. Holliday, 59 Mo. 
423. Distinguished in Whittier v. Wink- 
ley, 62 N. H. 338.] 

2. It is a case of special trust and confidence, 
and is personal to the executor. 

3. Where a sale was made under such cir- 
ci'mstanees and the consideration paid, the heir 
at law may sell the same estate; the first sale 
being void. 

In equity. 

Mr. Haggin, for complainant. 
Mr. Wickliffe, for defendant 

OPINION OP THE COURT. The bill 
states that John Jamison, who owned sev- 
eral tracts of land In the Western country, 
made his will, authorizing his executor to sell 
all, t&e. The executor conferred authority on 
a pei-son by the name of John Jamison to sell 
the land, who did sell, or i-ather contracted 
to sell, and gave bond for a conveyance of 
twelve hundred acres in the Green river 
counti-y. and the purchaser shortly after- 
wards entered into possession and still re- 
mains in possession. Afterwards a certain 
John Jamison, who was heir at law to the 
deceased, having attained full age, sold the 
same tract to the complainant; and in 1815 
made a deed of conveyance for the same. 
E. B. Pearson found tlie defendant in pos- 
session. The land was afterwards redeemed 
by the complainant from a sale for taxes. 
He had no covenant from the heir upon 
which he could sue at law; he therefore files 
his bill to cancel the contract with Jamison 
and recover bacK the money paid as the price 
of the land, and the amoimt paid to redeem 
for tax sales, &e. 

The answer insists that the sale by the at- 
torney of the executor was not valid, and 
that the contract made with the complainant 
is valid, &c. 

The following is a copy of that part of the 
will which applies to the case: "It is my 
will and desire that all debts due to me of 
every description whatever, as well as all 
the real property which I possess (except, 
&c.) shall be a fund in the hands of my ex- 
ecutor, hereinafter named, for the payment 

I [Reported by Hon. John McLean, Circuit 
Justice.] 
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of my just debts; and,! Iiereby give to him 
a full and complete power and authority to 
dispose of the real property aforesaid, in the 
best mode he may find convenient or may 
judge proper for the interest of the estate 
in the payment of all my just debts," &c. 
John McNeal, Esquire, was made executor. 
If the sale made by the executor be invalid, 
it would follow, that the sale made by the 
heir at law is vaud; and that there is no 
ground on which this court can rescind the 
conti-act, set forth in the bill, with the com- 
plainant The power vested in the execu- 
tor is a power coupled with an interest; but 
it was a case in which the testator reposed 
special confidence in the executor. He was 
to sell the land in the best mode, in his judg- 
ment, for the interest of the estate. It was 
then a special case of trust and confidence. 
Not only was there confidence reposed in the 
integrity of the executor, but also in his ca- 
pacity for the business, and in his judgment. 
An d this is a case where the agent or execu- 
tor cannot make an appointment of any other 
individual to execute the trust. The time 
and manner of the sale, as also the price at 
which the land shall be sold, are subjects 
which are to be acted on and decided by the 
executor, and not by any other person, whom 
he shall substitute for this purpose. Where 
a particular act is directed to be done which 
does not require the exercise of judgment, a 
substitution is admissible. Because the par- 
ticular thing is directed to be done, and there 
is no discretion to be exercised on the sub- 
ject But the case under consideration is 
widely different from this. The testator re- 
posing special ti'ust in the judgment of his 
executor, directed his real estate to be sold, 
in the mode that the executor should think 
best, for the interest of the estate. The dis- 
cretion of the executor only, could govern in 
the exercise of this power. And we think 
that the sale made by the agent of the execu- 
tor was not binding, in not having been made 
within the scope and meaning of the power 
given in the will. Sugd. Powers, 175; Id. 
pp. 391-398, c. 6, § 3; Maddison v. Andrew, 
1 Ves. Sr. 57; Witts v. Boddington, 3 Brpwn, 
Ch. 95; Cole v. Wade, 16 Ves. 27. And by 
the decision of this point, in this way, it fol- 
lows as a matter of course that the sale to 
the plaintifie by the heir at law, is valid. 

The court, therefore, entered the following 
decree: It seems to the court that the power 
conferred by the testator, John Jamison, to 
his executor, McNeal, to make sale of the 
lands, was personal and could not be exer- 
cised by proxy. That the contract, there- 
fore, by John Jamison, as the agent of Mc- 
Neal, the executor, for the sale of the ti-act 
. of land in the bill mentioned, is void, and 
passed no interest to Haines or his assignee, 
and can, therefore, oppose in law no obstruc- 
tion to the recovery of the land, by the com- 
plainant, of the tenants in possession. It is 
therefore decreed and ordered that the bill of 
the complainant be dismissed. 
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Case No. 10,880. 

In re PEASE et al. 

[6 N. B. R. 173.] 1 

District Court, D, Massachusetts. Dec. 5, 

1871. 

Baxkkoptcy— Staying Proceedixgs. 

There is nothing illegal in endeavoring to pro- 
duce all the claims against the estate of a bank- 
rupt for the purpose of staying the bankruptcy 
proceedings altogether; failing in this, the pur- 
chaser should nevertheless be allowed to prove 
the claims purchased as though he were an orig- 
inal creditor. 

In bankruptcy. 

LOWELL, District Judge. The register 
has certified to me, by consent of parties, 
the question whether a claim offered for 
proof in the name of Clark & Smith, ought 
to be admitted. The case will decide many 
others pending in the same bankruptcy pro- 
ceedings. After the petition in bankruptcy 
was filed, the father-in-law of one of the 
bankrupt firm, undertook to buy np all the 
debts in order to settle the case out of court 
and save the *'name and disgrace" of bank- 
ruptcy. Failing in this, the case proceeded 
and the debt now offered for proof is one 
of those which had been bought. The orig- 
inal creditors made the deposition after the 
assignment was agreed on, and at the time 
it was completed, and handed it to the pur- 
chaser, together with an order for the divi- 
dends; and it is in the interest of the pur- 
chaser that it is now offered for proof. The 
form adopted is that which was usual in 
Massachusetts, when the insolvent law was 
in operation in that state. 

In the absence of agreement by the oppos- 
ing creditor, I suppose his objection to be, 
either that no such assignment can lawfully 
be made after the bankruptcy, or that this 
debt was procured for the purpose of in- 
fluencing the proceedings. In Re Murdock 
tCase No. 9,939], I gave my views upon the 
first point, and I have seen no reason to 
change them. In my opinion an assignee of 
a chose in action can prove it, and for the 
reasons there stated. It is more regular and 
the true mode of proving, that the holder 
should himself make the afiidavit; else the 
statement that the claim was not procured 
etc.. becomes merely illusory, for it is not 
made by the party who has bought the 
claim, and might be entirely true in tespect 
to the afiiant, and false as to the real party 
in interest 

The other question is one of fact mainly; 
that is, whether the debt was bought for 
the purpose of influencing the proceedings. 
There is no evidence that it was, but abun- 
dant evidence that it was not bought for that 

1 [Reprinted by permission.] 
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purpose. It -was bougbt for the purpose of 
staying the proceedings altogether if all 
could be bought, but there is nothing "either 
illegal or immoral in this. 
The debt is admitted to proof. 



Case :Ho. 10,881. 

In re PEASE. 

tlS N. B. E. (1876) 168.] i 

District Court, D. Minnesota, 1876. 

Baxkkuptct— Pkoof'OP Claim agaisst Part- 
nership AXD PaRTXEBS— DiSTRlBDTIOS. 

1. If a creditor holding a note against a firm, 
proves it against the estate of two of the part- 
ners who took the assets and agreed to pay the 
firm debt, he may prove for the balance against 
the estate of the other partner, and share pro 
rata with his creditors. 

rOited in Re Webb, Case No. 17,317; Re 
Lloyd, 22 Fed. 89.] 

2. The rule in regard to tlie distribution of the 
assets of a firm, does not apply where one part- 
ner alone is bankrupt. 

A stipulation containing a statement of facts 
has been filed, from which it appears, that 
"three paities named Pease, Sherman, and 
Hall were partners in Minneapolis under that 
firm name, can-ying on the business of deal- 
ing in paints, oils, and glass. As such co- 
partners they contracted a debt to X>, F. 
Freeman & Co., and gave a firm note for the 
amount, signed Pease, Sherman & Hall. Aft- 
erwards the partnership was dissolved, R. S. 
Pease retiring. Sherman and Hall continued 
doing business under that firm name, and 
agreed with Pease to pay all outstanding 
debts of Pease, Sherman & Hall. Thife agree- 
ment, however, was unknown to Freeman & 
Co., and they never released Pease. After- 
wards Pease started in business at Minneapo- 
lis on his own account, in the same line as 
the firm of which he had been a member. 
AfterAvards the firm of Sherman & Hall was 
forced into bankruptcy, and Freeman & Co. 
proved against their estate the debt evidenced 
by the note of Pease, Sherman & Hall, and 
realized from the assets of said Sherman & 
Hall about twenty cents on the dollar of 
said debt, and no more, eighty per cent of said 
debt being still unpaid. Afterwards Pease 
goes into bankruptcy individually, and said 
Freeman & Co. ask to prove against his es- 
tate the said eighty per cent of their debt 
against Pease, Sherman & Hall, which re- 
mains unpaid after exhausting the estate of 
Sherman & Hall. It is admitted that at the 
time Pease retired from the firm of Pease, 
Sherman & Hall, he took nothing of the as- 
sets, and sold out his interest in the firm at 
that time for one dollar." 

Charles D. Kerr, for creditors. 
S. R. Thayer, for assignee. 

NELSON, District Judge. It seems to me 
the equities are with the creditors of the old 

1 [Reprinted by permission.] 



firm of Pease, Shermfin & HalL The dissolu- 
tion of the firm, the subsequent bankruptcy 
of Sherman & Hall, who continued the busi- 
ness after Pease retired, and finally the bank- 
ruptcy of Pease, do not change the liability 
of the respective members of the old firm of 
Pease, Sherman & Hall to their creditors. 
The right of these creditors to pursue Pease 
after they had received a poition of their in- 
debtedness from the estate of Sherman & 
Hall must be admitted. There is no pretense 
that they released him from his liability, 
though the assumption of the debts of the old 
firm by Shei'man & Hall placed them under 
an additional and personal liability for all 
the debts of Pease, Sherman & Hall, which 
could have been recovered of them by the 
creditors, had they been solvent. Now, how 
does this case stand? Sherman & Hall, who 
took all of the assets of the old firm, have 
been declared bankrupts, and then: estate has 
paid the creditors of that firm twenty per 
cent There is a dissolution of the old firm, 
and all of the assets are disposed of, and 
Pease, who retired, is individually bankrupt. 
We thus have a firm dissolved, no assets, and 
all the partners insolvent and in bankruptcy, 
without any voluntary or in invitum proceed- 
ings being instituted to declare them bank- 
rupt as a firm. Under such circumstances, in 
my opinion, the individual creditors of Pease 
have no rights prior to the creditors of the 
old firm of which he was a member. Their 
claims have been duly proved, and they are 
entitled to share pro rata with the other cred- 
itoi-s. The equity rule in regard to the rights 
of firm and individual creditors does not ap- 
ply, for the reason that no proceedings have 
been instituted against the partnership under 
section 5121 of the Revised Statutes. 

The creditors of the old firm can therefore 
share pro rata with the individual creditors 
of Pease to the extent of the unpaid portion 
of their claims. 



PEASE (D WIGHT v.). See Case No. 4,217. 



Case No. 10,882. 

PEASE V. McClelland. 

[2 Bond, 42.] i 

Circuit Court, S. D, Ohio. Oct Term, 1866. 

Bills and Notes — Innocest Holder — Paildrb 
or CoxsiDERATiox— Note Given for Horse 
IN Unsound Condition. 
^ 1. Where a negotiable note is transferred by 
indorsement to a third person who is ignorant 
of any infirmity affecting its validity, and the 
indorsement is before the maturity of the note, 
the indorsee is an innocent holder, and may re- 
cover against the maker, although as to 'him 
there has been a failure of consideration. 

2. An indorsee of a note given in payment for 
a horse, in the sale of which there was a fraud- 
ulent concealment of the animal's unsound con- 
dition, is not an innocent holder of the note, if 
the proof shows that he and the seller were the 

1 fReported by Lewis H. Bond, Esq., and hero 
reprinted by permission.] 
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owners of the horse, and that in the sale the 
seller acted as his agent. 

3. If. at the time of the sale of a horse, the 
animal is subject to a disease known to the sell- 
er, which he conceals, and which was not discov- 
erable by The buyer with ordinary vigilance, the 
sale is fraudulent. * 

[Cited in Wafer v. Harvey Co. Bank, 46 Kan. 
610, 26 Pac. 1036.] 

[This was an action at law by George B. 
Pease against J. M. McClelland.] 

John 0. Grannis and Corwiue & Walker, 
for plaintiff. 

George E. Pugh, for defendant 

OPINION OP THE COURT: The case 
submitted, to the jury is an action on a 
promissory note for §500, dated November 
9, 1859, payable one year after date to the 
order of Lyman W. Pease, and by Mm in- 
doi-sed to the plaintiff. The defense is, that 
the note was given in payment for a horse 
purchased by the defendant of said Lyman 
W. Pease, in the sale of which a fraud was 
committed by him in the concealment of a 
disease of which the said Pease had knowl- 
edge, and which rendered the horse of no 
value. The defendant insists there was an 
entire failure of the consideration for which 
the note was given, and that he is not there- 
fore liable to pay it. It is urged, however, 
by the counsel for the plaintiff, that he is 
the holder of the note by indorsement from 
L. W. Pease, without notice of any fraud in 
the sale of the horse, or any failure of con- 
sideration, and that the defendant cau not 
avail himself of this defense in this action. 
Where a negotiable note is transferred by 
indorsement to a third person who is igno- 
rant of any infirmity affecting its validity, 
and the indorsement is before the maturity 
of the note, the indorsee is an innocent hold- 
ei', and may recover against the maker, al- 
though as to him there has been a failure of 
consideration. In this case it does not ap- 
pear from the evidence whethev the note 
was indoi-sed before or after Its maturity. 
This, however, is an Inquiry which does not 
seem to be material in this case. If the ju- 
ry find from the evidence that Lyman W. 
Pease, who sold the horse to the defendant, 
was a part owner with the plaintiff, and 
acted for him as his agent in the sale of his 
interest, he may be viewed as legally a par- 
ty to the sale, and can not claim the rights 
and immunities of an innocent holder of the 
note. The juiy have heard the testimony 
of the defendant on this point. If credited 
by the jury, he proves that at the time of the 
sale the plaintiff owned an interest of one- 
half in the horse, and that his son was .the 
owner of the other half, and acted as agent 
for his father in the sale of his interest 

The important and perhaps the only ques- 
tion in the case is, whether a fraud was per- 
petrated In the sale of the horse. If there 
was an intentional concealment of an essen- 
tial Infirmity in the horse, affecting his use- 
fulness and value, the jury will probably 
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have no difficulty in reaching the conclusion 
that both L. W. Pease, the son, and George 
P. Pease, the father and the plaintiff in this 
suit, both had knowledge of and were im- 
plicated in the fraud. And, as often decided 
by courts, fraud vitiates all transactions 
among menj and if it attaches to the sale 
of the horse in question, the note on which 
this suit is based Is a nullity, and no recov- 
ery can be had on it. The court does not 
pi-opose to recite in full the evidence given 
by the parties on the question of fraud. It 
will be obvious to the jury there are some 
material discrepancies in the facts stated by 
them and other witnesses. The defendant 
insists that the animal, at the time of the 
sale, was subject to a disease known to the 
seller, which he concealed, and which was 
not discoverable by the buyer with ordinary 
vigilance. If the jury find this to be the 
truth, there can be no question that a gross 
fraud was enacted. The conclusion of the 
jury will depend greatly on the credit they 
shall give to the testimony of the defend- 
ant, given by him as a witness. He states 
that at the sale he discovered no ailment or 
deficiency in the horse, except a crack in 
one hoof, which he did not deem important, 
and that Pease assured him there was 
nothing else that was wrong with him. He 
also swears he put the horse in a buggy, 
and after driving him about five miles he 
became exceedingly lame in one of his fore- 
legs, and broke out into a profuse sweat; 
and that after keeping him in pasture for 
sis months, and trying him a second time, 
be failed in the same way. He also says, 
under oath, that he considers the horse of no 
value. The witness KIrkpatriek states that 
some tune before the sale lo defendant he 
noticed the lameness of the horse on one 
occasion, and inquired of Pease, the father, 
what was its cause. To this Pease replied 
he did not know, but was fearful it was 
rheumatism, as his sire had died of that dis- 
ease. He requested the witness to say noth- 
ing about It On the other hand, the jury 
have the deposition of the plaintiff, in which 
he denies that the horse was subject to any 
disease at the time of the sale, and was in 
every respect entirely sound, except the 
crack In the hoof. The case is with the 
jury. 

The jury returned a verdict for the defend- 
ant 



Case No. 10,883. 

PEASE V. The NAPOLEON. 

[1 Newb. 37.] i 

District Court D. Michigan. ■ 1854. 

Admiralty — Applicatioit to Set Aside Sale — 
Laches. 

1. Where a party, applying to a court of ad- 
miralty to set aside a sale, is guilty of inexeus- 

1 [Reported by John S. Newberry, Esq.] 
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able laches in making his application, the motion 
will not be granted. 

2. As to whether there are circumstances or 
not, under which the court would set aside a reg- 
ular sale in admiralty, Quere? 

3. Where the party applying to set aside a 
sale, knew of the institution of the suit before 
sale, knew of the sale within two weeks after it 
took place, and yet delayed making his applica- 
tion for nearly six months, his laches is inex- 
cusable. 

The propeller Napoleon had been libeled 
In admiralty, and a decree made in favor of 
the libelant [George B. Pease], and for a 
sale of the vessel. A writ of venditioni ex- 
ponas had been issued, and the vessel duly 
advertised and sold, the proceeds paid into 
court, and an order of distribution made. 
Subsequently, L. M. Dickens, claiming an in- 
terest in the vessel as mortgagee, appears in 
court, and moves that the sale of the said 
propeller be set aside. 

Hovey K. Clark, for Dickens. 

(1) AH courts have power over their own 
process, to prevent its becoming the instru- 
ment of fraud. Act Cong. 1 IQH, § 7 [1 Stat. 
335]; Adm. Rule, 46; Poultney v. City of 
Lafayette, 12 Pet. [37 U. S.] 472, 475. 

(2) Whenever there is fraud, actual or con- 
structive, in tlie sale of property under the 
process of a court, it will interfere to right 
the wrong. 1 Story, Eq. Jur. §§ 187, 262; 1 
Clarke, Ch. 101, 475; 13 Wend. 224; 3 Johns. 
Ch. 424; 2 Paige, 339; 1 H. W. Green, Gh. 
[2 N. J. Eq.] 214, 216; 26 Wend, 142. 

(3) If any of these causes exist for set- 
ting aside a sale, the order will be granted, 
unless the party resisting shall show himself 
to be a bona fide purchaser without notice 
of prior equities. 2 White & T. Lead. Cas. 
Eq. pt. 1, p. 79; [Wormley v. Wormley] 8 
Wheat. [21 U. S.] 421. 

James V. Campbell, for r^pondent. 

(1) No judicial sale will be set aside for 
mere inadequacy of price. 

(2) No sale will be set aside after confirma- 
tion, imless under very extraordinaiy circum- 
stances, and most of the authorities deny 
that it can be done at all. 

(3) That axi adult cannot have a sale set 
aside unless there has been a fraud commit- 
ted by the purchaser or master, or some sur- 
prise created by the purchaser or master, 
whereby he was prevented from attending 
and bidding at the sale. 

(4) That a sale will never be opened where 
third parties have obtained rights. Gardiner 
V. Schermerhorn, 1 Clarke, Ch, 101; William- 
son V. Dale, 3 Johns. Gh. 290; Livingston v. 
Byrne, 11 Johns. 566; Requa v. Rea, 2 Paige, 
339; Lansing v. McPherson, 3 Johns. Ch. 424; 
Tripp V. Cook, 26 Wend. 143; Aubrey v. Den- 
ny, 2 Moll. 50S. If Mr. Dickens had made 
out a fraud of the worst kind, he could not 
obtain relief against any one, (1) because of 
lapse of time; (2) because of want of inter- 
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est. Adm. Rule, 40; The Avery [Case No. 
672] ; The New England [Id. 10,151]; Hud- 
son v,Questeu.7 Cranch [11 XJ. S.] 1; Browel- 
er V. McArthur, 7 Wheat. [20 U. S.] 58; 4 
Kent, Comm. 138, and eases cited; Tanna- 
hill y. Tuttle (Sup. •Ot., 1854) 3 Mich. 104. 

WILKINS, District Judge. The complain 
ant filed his libel in May, 1853, for the recov- 
eiy of a debt due by the propeller, and pro- 
ceeded with the cause to a decree of condem- 
nation and sale. After publication regularly 
made in the state paper pursuant to the 
order of the court, daily for twenty days, 
she was sold by the marshal on the 24th of 
August, 1853. An intervening libel by Grant 
& Ban-on as mortgagees, was 'presented 
and filed the 27th of June, 1853, claiming a 
sum exceeding $1,800. Another intervening 
libel was presented and filed October lst» 
1853, for the balance of the proceeds then 
in the registiy, and a decree obtained favor- 
able to the claimant on the 26th October, 
1853. Report of sale was made by the mar- 
shal on the 5th of September preceding, with 
confirmation and the distribution of the pro- 
ceeds in liquidation of the original claim and 
the costs which had been incun-ed. These in- 
cidents in the progress of the case, with the 
dates of their occurrence, are all important 
in the determination of the motion under con- 
sideration to set aside the sale. On the 10th 
of March, 1854, more than six months after 
the sale by the marshal, and nearly the same 
lapse of time after the decree of distribution, 
Lewis M. Dickens presents his affidavit, ex- 
hibiting the following facts, on which he 
seeks the intei-vention of the court. Ho 
shows that on the 15th of October, 1852, the 
propeller Napoleon was jointly owned by 
John R. Livingston and Sheldon McKnight, 
the latter being the owner of one-third: that 
the said Livingston being indebted to the 
said Dickens in the sum of ?1,500, mortgaged 
at that time his interest in the vessel to the 
affiant, conditioned for the payment of the 
said debt on the 1st of November, 1853, which 
was duly recorded in the office of the col- 
lector of the district of Mackinaw: that Mc- 
Knight, by an agreement in writing, in which 
he expressly assumed to pay the debt speci- 
fied to the affiant, purchased from the said 
Livingston in June, 1853, his two-thirds in- 
terest in the vessel, and that the said Living- 
ston, at the same time, executed to him a bill 
of sale for the same: that McKnight person- 
ally attended the marshal's sale, and pro- 
cured a bid for $250 in the name of Henry N. 
Walker: that the notice of sale, published 
in the Free Press, was obscure, and not 
calculated to atti-act attention: that the af- 
fiant, although aware of the libel proceedings 
on the part of the complainant, yet had not 
the remotest expectation that a sale of the 
vessel would be permitted: that he had no 
notice of the sale until the 16th of September, 
1853, twenty-two days subsequent thereto, 
and thirty days antecedent to the decree in 
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favor of Cole's intervening libel for a dis- 
tributive share of the proceeds of the sale. 

Without intimating an opinion whether or 
not, or under what circumstances, this court 
would set aside a regular sale in admh'alty, on 
the application of a third party interested in 
the vessel, 1 am clearly of opinion that the facts 
disclosed in this affidavit, would not warrant 
such interference. Was there a case of 
fraudulent collusion between McKnight and 
the complainant as to the institution of the 
origiiial proceedings and their prosecution to 
the sale of the vessel, made apparent, or any 
ground laid to suppose such? Could a rea- 
sonable inference be drawn, that Mr. Walker 
In the purchase of the Grant & Barron mort- 
gage on the loth of July, 1853, acted as tlie 
trustee of McKnight, and also bore that re- 
lation as a bidder at the sale; or that Shel- 
don and Douglass were not bona, fide pur- 
chasers, this court might possibly interfere. 
Yet, all these facts should have been brought 
to the notice of the court, at an earlier pe- 
riod; and it was certainly in the power of 
the aifiant, by appropriate application, to 
have obtained from the court a record recog- 
nition of the existence of his mortgage prior 
to the sale, and an order that the same should 
be subject thereto. And at the October term 
after the sale, he shoultt have moved to set 
it aside. His laches in the matter is in- 
excusable. He knew of the institution of the 
suit in time to intervene before sale, so that 
liis interest might be protected. He knew of 
the sale within two weeks after it occurred 
and before its confirmation. Yet he permit- 
ted Mr. Whiting, as he alleges, to lull him 
Into security by the advice, on which he act- 
ed, '*to let the matter stand as it then was, 
and see how it would come out." But, apart 
from all this. Walker's and Sheldon's affida- 
vits are conclusive. The first, repudiating 
entirely any inference that he was the trus- 
tee of McKnight, and the second, showing 
the fairness of his purchase and the actual 
cash payment of more than $S,000. More- 
over the affiant, by his own statement, is not 
remediless. He is able to prove the agreement 
of McKnight to pay this mortgage, and Mr. 
Walker swears as to his knowledge of Mc- 
Knight's circumstances, and his present abil- 
ity to respond to much more than that 
amount. Dickens lost his lien on the vessel 
by his own neglect. 

Motion refused. 
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PEASLEE V. HABERSTRO. 

[15 Blatchf. 472; i 8 Reporter, 486.] 

Circuit Court, N. D. New York. Jan. 21, 1879. 

Writs— ScMStoN's— Seal, op Coukt— Cleuk's Sig- 

NATDKE. 

1. A summons, in a common law action, in 
this court, must be signed by the clerk, and be 
under the seal of the coiu:t 

[Cited in Dwight v. Merritt, 4 Fed. 615; TJ. S. 
V. Rose, 14 Fed. 682.]. 

2. Section 911 of the Revised Statutes of the 
United States, which prescribes that "all writs 
and processes issuing from the courts of the 
United States shall be under the seal of the court 
from which they issue, and shall be signed by 
the clerk thereof," is not inconsistent with, or 
repealed by, the subsequent provision, in sec- 
tion 9l4, that "the practice, pleadings and forms 
and modes of proceeding in civil causes, other 

, than equity and admiralty causes, in the circtiit 
and district courts, shall conform, as near as 
may be, to the practice, pleadings and forms and 
modes of proceeding existing at the time in like 
causes in the courts of record of the state with- 
in which such circuit or district courts are held." 
rCited in Dwight v. Merritt, 4 Fed. 615; U. S. 

V. Rose. 14 Fed. 682; Pentlarge v. Kirb.v, 

20 Fed. 899; Paine v. Warren, 33 Fed. 358; 

Wolf v. Cook, 40 Fed. 437; U. S. v. Turner, 

50 Fed. 735.] 

[This was an action at law by Charles A. 
Peaslee against Joseph L. Haberstro. Heard 
on motion to set aside the summons.] 

William F. Cogswell, for plaintiff. 
Tracy C. Becker, for defendant 

WALLACE, Circuit Judge. The motion to 
set aside the summons in this action must 
be granted, upon the ground that the sum- 
mons was not signed by the clerk or under 
the seal of the court Section 911 of the Re- 
vised Statutes of the United States pre- 
scribes, that "all writs and processes issuing 
from the courts of the United States shall be 
under the seal of the court from which they 
issue, and shall be signed by the clerk there- 
of." This provision is not inconsistent with, 
and, therefore, is not repealed by, the sub- 
sequent act of congress (Act June 1, 1872, § 
5; 17 Stat. 197), now embodied in section 914 
of the Revised Statutes, which enacts, that 
"the practice, pleadings and forms and 
modes of proceeding in civil causes, other 
than equity and admiralty causes. In the cir- 
cuit and district courts, shall conform, as 
near as may be, to the practice, pleadings and 
forms and modes of proceeding existing at the 
time in like causes in the courts of record of 
the state within which such circuit oi: dis- 
trict courts are held." Giving due effect to 
the later act, the practice, and forms and 
modes of proceeding, in the courts of the 
United States, in common law actions, is to 
conform to, and be regulated by, that of "the 
state courts, when there is no statute of the 
United States prescribing different practice 
or forms or modes of procedure. When the 

1 [Reported by Hon. Samuel Blatchford, Cir- 
cnit Judge, and here reprinted by permission.] 
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statutes of the United States are silent, the 
practice of the state courts will prerail, but, 
when those statutes speak, they are controll- 
ing. If the summons in this case had been 
signed by the clerk, it could be amended as 
regards the seal. As it is, there is no sum- 
r:aons in the nature of process known to this 
court. The summons is set aside. 



PEASLEE (ROSS v.). See Case No. 12,077. 

PEASLEE (WARREN v.). See Case No. 17,- 
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PEAT (SOHENGK v.). See Cases Nos. 12,- 
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PECHOLIER (LATAPEE t.). See Case No. 
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Case No. 10,885. 

Ex parte PECK. 

[3 Blatchf. 113.] i 

Circuit Court, S. D. New York. Dec, 1853. 

WiTXESs— Examination before Cosimissioner — 
Attaoumest for Contempt — G-rouxds. 

1. On a motion for an attachment against a 
witness, for refusing to answer a question put 
to him on his examination de bene esse, before 
a United States commissioner, on a subpoena 
duces tecum, as a witness in a suit pending in 
another district, under section 30 of the act of 
September 24, 1789 (1 Stat. 88), it must be 
shown that the commissioner haa jurisdiction in 
the matter, and that the witness resides more 
than 100 miles from the place of trial of the ac- 
tion, and that the matter in regard to which the 
witness refuses to testify is material and rele- 
vant to the issue in the ease. 

[Cited in U. S. v. Tilden, Case No. 16,522; Re 
Allis. 44 Fed. 217.] 

[Cited in Wyatt v. People (Colo. Sup.) 28 
Pac. 964.] 

2. Where it appears that the subpoena for the 
attendance of the witness before the commis- 
sioner was issued without any preliminary evi- 
dence having been given before him showing the 
case to be one in which a de bene esse examina- 
tion could be lawfully had, the want of such 
proof will be a vital objection to the issuing of 
an attachment. 

3. Although, on the trial of a ease, a witness 
may be compelled, by subpoena, to produce, un- 
der oath, papers within his control, which are 
proved to be material to the questions in issue, 
yet congress has provided a different mode for 
enabling the parties to a suit to obtain papers 
which are in the possession of a third person, 
and it is doubtful whether that object can be 
legally effected by the de bene esse examination 
of a witness out of court. 

[Cited in U. S. v. Tilden, Case No. 16,522.] 

This was a motion for an attachment 
against Elisha Pedk, for an alleged contempt 
Id refusing to answer questions put to him on 
his examination de bene esse, before a United 
States commissioner in New York, on a sub- 
poena duces tecum, as a witness in a suit 
pending in the circuit court of the United 
States for the district of Connecticut 

1 [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 
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William FuUei-ton, for the motion. 

BETTS, District Judge. An objection is 
made to the granting of this motion, on the 
ground that it does not appear that the wit- 
ness resides more than one hundred miles 
from the place of trial of the action. Act 
Sept 24, 1789, § 30 (1 Stat 88). The ques- 
tion involved has been before this court sev- 
eral times recently, and has received careful 
attention. The severe measure of an attach- 
ment is only to be allowed when it is clearly 
necessary. It must first be made clearly to 
appear that the commissioner has jurisdic- 
tion in the matter, and that the witness re- 
sides more than one hundred miles from the 
place of trial of the action. These facts 
must be established by the applicant for the 
attachment It must also be shown that the 
witness was called to testify to facts mate- 
rial and relevant to the issue in the case. 
The couit will intei-fere in this summary way 
only to aid the plain demands of justice, 
and will not attach a witness for neglecting 
to testify, without evidence that his testi- 
mony is pertinent to the case, and such as 
the party is entitled by law to demand. In 
this case, the object seems to be to obtain 
access to papers in the possession of the wit- 
ness, to be used in the case. Although, on 
the trial of a case in court, a witness may be 
compelled, by subpoena, to produce, under 
oath, papers within his control, which are 
proved to be material to the questions in issue, 
yet congress has provided a different mode 
for enabling the parties to a suit to obtain 
papers which are in the possession of a third 
person, and it is doubtful whether that object 
can be legally effected by the de bene esse 
examination of a witness out of court 

It appears that the subpoena in this case 
was issued without any preliminary evidence 
having been given before the commissioner, 
showing this to be a case in which a de bene 
esse examination could be lawfully had. The 
want of such proof is a vital objection to the 
issuing of an attachment The attendance 
of the witness cannot be exacted by the high 
compulsory writ of attachment, unless the 
magistrate has clear cognizance of the matter. 

Motion denied. 



Case IsTo. 10,886. 

In re PECK. 

[9 Ben. 169; i 16 N. B. R. 43.T 

District Court, D. Vermont May 24, 1877. 

Proof of Debt— Seocred Claim — Trustee Pro- 
cess — LlEX. 

Where a claim proved against a bankrupt's es- 
tate was contended against by the assignee, as a 
daim not to be considered secured by reason of 
an attachment by trustee process, served upon 
the bankrupt as trustee, more than four months 
before his petition was filed: Edd, that such an 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 
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attachment being created a lien under the laws 
■of Vermont, upon the funds in the hands of the 
trustee, although without notice to the prindpal 
■debtor, is a lien under mesne process, and is 
saved by the bankrupt law [of 1867 (14 Stat 
517)]. 
By JOHN L. EDWARDS, Register: 
2 [To the Honorable District CJourt within 
jind for the District of Vermont: The under- 
signed register begs leave to report that on 
the 8th day of October, A. D. 1875, Horatio 
S. Loomis of Montpelier, in the county of 
W'ashington, administrator of Koswell R. 
Keith, late of said Montpelier, deceased, took 
<iut his writ of attachment in due foiin of 
law against the said J. Q. A. Peck as principal 
•debtor, and, therein summoning Alonzo T. 
Keith of said ilontpelier, as trustee of the 
«aid J. Q. A. Peck, and said writ was dated 
■on said Stli day of October, and made return- 
4ible to the county court then next to be hold- 
•en at Montpelier, in the county of Washing- 
ton on the second Tuesday of March, A. D. 
1876, and in said writ the plaintife declared 
specially upon three promissory notes— one 
for six hundred and sixty-one dollars and 
fifty-four cents, dated March 8, 1864, on de- 
mand and interest annually; one for one 
thousand four bundred and thirty-four dol- 
lars and forty-two cents, dated May 31, 1873, 
■on demand and interest annually; and one 
for four thousand three hundred and thirty- 
five dollars, dated March 17, 1864, on demand 
■and interest annually. On whicb first-named 
note was indorsed March 14, 1870, twenty-five 
dollars, and said last described note was in- 
■doi-sed May 15, 1866, seventy-nine dollars and 
ninety-seven cents, also September 1, 1874, 
the sum of three thousand one hundred and 
fifty dollars and five cents. The plaintifE also 
declared in a count in general assumpsit, and 
demanding in damages nine thousand dollars. 
Said writ was duly signed by Luther New- 
-comb, clerk of said county court, and directed 
to any sherifC or constable in the state. And 
-afterwards on said 8th day of October, the 
said plaintiff delivered said writ to D. W. 
Dudley, deputy sheriff within and for the 
county of Washington, to serve and return as 
the law requires. And said Dudley, as such 
deputy sheriff, on the 9th day of October, 
1875, served the same writ on the said A. T. 
Keith, tmstee, by delivering to him a true 
and attested copy of said writ with Ms, the 
said Dudley's return thereon, and on the sec- 
ond day of March, 1876, the said Dudley, as 
such deputy sheriff, made fuither service of 
said writ on the said J. Q. A, Peck, by at- 
taching as his property one chip, and on the 
same day delivered to him, the said J. Q. A. 
Peck, a true and attested copy of the original 
writ with his, the said Dudley's return in- 
dorsed thereon. And for greater particulari- 
ty a copy of said writ and ofiicer's retvurn 
thereon is hereto attached and made a part of 
this report and marked "A." Said writ was 
duly returned to the term of court when and 
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where it was made returnable, and said cause 
was duly entered upon the docket of said 
court and continued from term to term of 
said court, and is now pending in said court. 
The trustee appeared in said court and filed 
his disclosure, a copy of which is hereto at- 
tached and marked "B," On the 29th day of 
June, A. D. 1876, the said J. Q. A. Peck filed 
his petition in bankruptcy, in the district 
court of the United- States, and was thereaft- 
erwards on the same day duly adjudged a 
bankrupt, and said petition having been duly 
referred to a register, a first meeting of a'ed- 
itors was held on the 28th day of July, 1876, 
at which Joel Foster, Jr., was duly elected 
assignee of said bankrupt's estate, and said 
election was thereupon confirmed by the dis- 
trict court On the 28th of July, 1876, the 
said Horatio S. Loomis, as administrator as 
aforesaid, proved said three promissory notes 
in said bankruptcy at the sum of eight thou- 
sand and fifty-nine dollars and fifty-three 
cents, and claiming in said proof that said 
three notes were secured by said trustee pro- 
cess, so served upon said trustee as afore- 
said. The assignee claiming that said proof 
should be modified so as to stand as a proof 
without security, and having made applica- 
tion to the undersigned register to hear and 
determine that matter, due notice was given 
said assignee and the said H. S. Loomis that 
said register would hear such matter at the 
office of Fifield, Pilkin & Porter in Mont- 
pelier, in the county of Washington,* on the 
Sth day of March, 1877, at 10 o'clock a. m. 
At which time and place the said H. S, Loo- 
mis, as administrator as aforesaid, appeared 
before me with his counsel, Charles H. Heath 
and Homer W. Heaton, and the said Joel Fos- 
ter, Jr., also appeared by himself and his 
counsel, O. W. Porter, when a full hearing 
was had touching the modification of said 
proof. 

[From the evidence submitted to him the 
.register finds the foregoing facts and that 
there is a large sum due from the said Alon- 
zo T. Keith to the said J. Q. A. Peck, which 
said Keith holds as trustee of said Peck, pre- 
cisely how much did not appear from the evi- 
dence. The said H. S. Loomis, as adminis- 
trator as aforesaid, claimed that said proof 
should stand as made, and that he hold a lien 
upon the funds in the hands of the said Alon- 
zo T.Keith by virtue of the service of said trus- 
tee process upon him more than four months 
before the filing of said petition in bankruptcy. 
It was claimed on the pait of the assignee 
that no lien attached to said funds in the 
said Alonzo T. Keith's hands for the reason 
that said trustee's writ was not served upon 
the said J. Q. A. Peck till within four months 
next before the filing of said petition in 
bankruptcy. I find that the said J. Q. A- 
Peck had no knowledge of said trustee pro- 
cess whatever, till said writ was served up- 
on him as above stated on the second day 
of March, A. D. 1876, and for this reason 
1 it was also claimed that no lien was created. 
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From the foregoing facts the register decides 
that said proof ought not to be modified and 
that it stand as a secured claim as proved, 

[The register would recommend, if the 
court sustain the ruling of the register, that' 
tlie parties be ordered to proceed in the 
county court, where said cause is pending, 
and ascertain by tlie judgment of that court 
the amount due from the said A. T. Keitli 
to the said J. Q. A. Peck, embraced in said 
suit, provided this can be done so as not 
to cause an unreasonable delay in settling 
the estate of the bankrupt in the district 
court. So that if there is more due from the 
said A. T. Keitb than sufficient to liquidate 
the plaintiff's claim in that suit, the balance 
may be available to the assignee in the 
bankrupt's estate. 
[All -which is respectfully submitted.] 2 
[By JOHN L. EDWARDS, Register: 
[Since said report was recommitted to me, 
such proceedings have been had in the coun- 
ty court in "Washington county, where said 
cause is pending, that the amount in the 
hands of the trustee has been fixed upon, ajid 
that amount it is agreed by counsel Is four 
thousand three hundred and sixteen dollars 
and three cents, less trustee's costs, taxed 
and allowed at nine dollars and five cents, 
leaving in the hands of said trustee on 
which said lien is claimed four thousand 
three hundred and six dollars and ninety- 
eight cents. All which is respectfully sub- 
mitted.] 

Ohas. H. Heath and H. W. Heaton, for 
creditor. 
0. "W. Porter, for assignee. % 

WHEELER, District Judge. With refer- 
ence to the question certified in this cause by 
the register, it seems that the bankrupt act 
expressly saves liens by attachment on mesne 
process, made the prescribed length of time 
before proceedings in bankruptcy, from be- 
ing dissolved tyy them. The attachment of a . 
debt by trustee process in this state creates 
a lien that is so saved. Stoddard v. Locke, 
43 Yt. 574. That has not been questioned in 
argument here, but it is Insisted that to per- 
fect the lien so that the time would begin to 
run, there should be service upon or at least 
actual notice to the principal debtor. But 
this is governed by a positive provision of the 
law that applies exactly to the cases de- 
scribed in it and to no others, and leaves no 
room for construction. The state law under 
which the lien is created does not require 
service on nor notice to the defendant in the 
process, to have the lien attach. Service on 
the trustee is sufficient for that, if the subse- 
quent proceedings are followed out to judg- 
ment After service on the trustee the lien 
on the funds in his hands exists and Is valid, 
unless there is some lapse in the proceed- 
ings that discharges him from them. This 
lien is a lien by attachment on mesne process 

2 [From 16 N. B. R. 43.] 



from the beginning and falls within the de- 
scription of those saved by the bankrupt act; 
and the holder of it appears to be entitled to- 
have it saved under the act Such an at- 
tachment is of itself a sort of constructive no- 
tice to the defendant, the same as an attacii- 
ment of chattels is. For by looking after 
his debt he would find that attached in the 
hand of his debtor, as by looking after his- 
chattels he would find them attached in th& 
custody of the officer. 

For these reasons this court is of the opin- 
ion that the decision of the register is cor- 
rect 



Case K^o. 10,887. 

In re PEOK. 

[3 N. B. R, 757 (Quarto, 186).] 1 

District Court, S. D. New York. April 26, 
1870. 

Bankrdptct — Certipication of Questions not 

MATEKIAL to POIMTS IX ISSUE. 

Where an action had been commenced in the- 
superior court of Connecticut against a firm do- 
ing business in New York, attachment laid, judg- 
ment recovered, and execution issued, without 
the consent or privity of said firm, in part for 
money loaned, and the balance upon promissory 
notes for money loaned, a jrortion of which 
(about fifteen thousand dollars) fell due subse- 

?uent to the commencement of said action, Q, 
. Is it lawful for the plaintiff to continue his 
action in said superior court for the purpose of 
condemning the property attached, and for per- 
fecting his lien thereon— or is it the duty of 
Dlaintiff to discontmue said action? 2. Is it the- 
duty of the plaintifE to release said lands from 
the lien of said attachment? 3. Ought plaintiff" 
to amend his deposition for proof of debt, and,, 
if so, in what manner? 4. Ought the real estate 
attached to be sold subject to the lien tiereon, 
and, if so, in what manner? Sdd, the questions 
are not certified by the register as being upon 
any point or matter which has arisen in the 
course of prooeedinss before him, and are not 
within the first subdivision of section 6 [of the- 
act of 1867 (14 SUt 520)], 

By ISAAC DAYTON, Register: I, Isaac- 
Dayton, one of the registers of said court in 
bankruptcy, do hereby certify that in the 
course of the proceedings in said cause be- 
fore me, the following questions arose per- 
tinent to said proceedings, and were, by 
Charles N. Judson, Esq., attorney and coun- 
sel for John J. Cisco, one of the creditors of 
said bankrupt, stated for the opinion of the 
court thereon. The facts, as submitted to 
me, are as follows: On the 10th day of June, 
1868, John J. Cisco, of the city of New York, 
commenced an action in the superior court 
of the state of Connecticut against Bronson 
Feck, then doing business in said city of 
New York, under the firm name of Bronsou 
Peck & Co.; and on the Uth day of June, 
1868, attached certain lands situated at 
Greenwich, in the state of Connecticut, valued 
at less than fifteen thousand dollars, as the- 
property of said Bronson Peek. That said 
Bronson Peck had, for ten years prior to the 



1 [Reprinted by permission.] 
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commencement of said action, carried on 
business in said city of New Yorlc, either in 
his own name, or under tlie firm name of 
Bronson Peck & Co.; and that at the time 
of the commencement of said action, said 
John J. Cisco was aware that said Bronson 
Peck and said Bronson Peck & Co. were in 
an embarrassed condition in their business 
matters. That in October, 1868, said John 3". 
Cisco recovered judgm"&nt in said action by 
default against said Bronson Peck for the 
sura of forty-three thousand eight hundred 
and ninety-eight dollars and four cents, or 
thereabouts; and thereupon, to wit, on the 
15th day of October, 1868, the aforesaid 
lands were set off, in accordance with the 
Jaws of the state of Connecticut, on execu- 
tion issued upon said judgment against said 
Bronson Peck, at a valuation of seven thou- 
sand two hundred and twenty-five dollars. 
The sheriff's fees on said execution being the 
sum of one hundred and fifty-five dollars and 
seventy-two cents. That said action was 
commenced, said attachment was laid, said 
judgment was recovered, and said set-off 
was made, without the consent or privity of 
said Bronson Peck, or said Bronson Peck & 
Co., and without any collusion or connivance 
on his or their part That the debt for which 
said judgment was recovered, and the lands 
set off as aforesaid, was in part for money 
lojined said Bronson Peck, or said Bronson 
Peck & Co., and the balance upon promis- 
sory notes given for money loaned said 
Bronson Peck, or said Bronson Peck & Co., 
a portion of which latter, to wit, of the sura 
of fifteen thousand dollax's, or thereabouts, 
fell due subsequent to the commencement of 
said action, but prior to October 1st, 1868. 
That at the commencement of the December 
term, in the year 186S, of said superior court 
of Connecticut, a motion was made in behalf 
of said Bronson Peck to open said judgment, 
and to permit said Peck to defend said ac- 
tion, and afterwards, to wit, on or about the 
1st day of March, 1869, said judgment was 
opened, vacated, and set aside upon condi- 
tion of trial upon the merits, and no plea in 
abatement to be filed or received. And that 
said action is now upon the calendar of said 
superior court, waiting to he tried, but the 
trial thereof is delayed by injunctions from 
said superior court, obtained by said Bron- 
son Peek, or by his assignee in bankruptcy, 
John Todd; and that the attachment on said 
land is styi undischarged of record. That on 
the 31st day of December, 1868, and more 
than six months after the commencement of 
the action as before set forth, said Bronson 
Peck filed his petition in this court to be de- 
clared a bankrupt, and thereafter, on said 
petition, was duly declared a bankrupt, and 
on the 2d day of March, 1869, John Todd 
was appointed assignee of the effects and 
estate of said bankrupt; and on the l^h day 
of March, 1869, said assignment was duly 
recorded in the record office of the town of 
<xreenwieh, state of Connecticut aforesaid. 



That on or about the 16th day of February, 
1869, and prior to the decision of the mo- 
tion to open said judgment, as hereinbefore 
set forth, said John J. Cisco made and filed 
with the register in charge of said bank- 
ruptcy, his deposition for proof of debt with- 
out security, alleging therein, "That Bron- 
son Peck, the said bankrupt, is justly and 
truly indebted to hira in the sum of thirty- 
six thousand eight hundred and twenty- 
eight dollars and seventy-six cents, and 
interest from October 15, 1868, being the 
amount unpaid of a judgment obtained in 
the superior court of the state of Connec- 
ticut, by him against the said bankrupt, said 
judgment so recovered being for the sum 
of forty-four thousand and fifty-three dol- 
lars and seventy-six cents, recovered Oc- 
tober 15, 1868, of which the sum of seven 
thousand two hundred and twenty-five dol- 
lars was paid upon an execution issued 
upon said judgment." That said amount 
so alleged to be due included the amount of 
the sheriff's fees on execution in the set-off 
as aforesaid; and that said proof of debt 
was made in good faith, and in the belief 
that the recovery of the judgment and tlie 
set-off of the lands aforesaid were valid and 
legal proceedings under the laws of the 
state of Connecticut. That on the 4fh day 
of January, 1870, said Bronson Peck receiv- 
ed from the district court of the Southern 
district of New York a discharge from all 
his debts. That said John J. Cisco has of- 
fered to have the value of said real estate 
ascertained by agreement with said as- 
signee, or to have the same sold subject to his 
lien, if any he may have thereon, and to have 
his deposition for proof of debt amended in 
accordance with the facts hereinbefore set 
forth, but said assignee has refused to assent 
thereto. That in accordance with the first 
division of the 6th section of the act entitled, 
"An act to establish a uniform system of 
bankruptcy throughout the United States," 
the said John J. Cisco asks the opinion of the 
court as to his duty in the premises. 

The question of law submitted for the 
opinion of the court is as follows: "First. 
Is it lawful for said John J. Cisco to con- 
tinue his said action in said superior court 
for the purpose of condemning the property 
attached as aforesaid, and for the purpose of 
perfecting his lien thereon, or is it the duty 
of said Cisco to discontinue said action? 
Second. Is it the duty of said John J. Cisco 
to release said lands from the lien of said 
attachment? Third. Ought the said John J. 
Cisco to amend his deposition for proof of 
debt, and, if so, in what manner? Fourth. 
Ought the real estate attached as aforesaid 
to be sold subject to the lien of said John 
J. Cisco thereon, and, if so, in what manner? 
John J. Cisco, by Charles N. Judson, his At- 
torney, 167 Broadway, N. Y." 

BLATCHFORD, District Judge. The with- 
in questions are not upon any point or mat- 
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ter which has arisen in the course of any 
proceedings before the register, and are not 
so certified by the register. They are, there- 
fore, not within the first subdiyision of sec- 
tion C. 



Case K'o. 10,888. 

PECK'S TRIAL. 

[This was an impeachment proceedinj?, and 
was tried before the senate of the United 
States.] 



PECK (ARNOLD v.). See Case No. 561a. 



Case No. 10,889. 

PECK et al. t. BURNS et aL 

[5 Ben. 537.] i 

District Court, S. D. New Torlj. Feb., 1872. 

CoLLisiox AT Sea — Steamer asd Bakk — Lights 
—Change op Coukse of Bakk. 

1. The barli C. was sunli in a collision with 
the steamer K., at sea, about 240 miles from 
New York, the collision occurring about 7:30 p. 
m., on September 1st, 1864. The bark was sail- 
ing nearly west, with the wind northeast, at a 
speed of about seven knots an hour. The steam- 
•er's course was nearly east. The bark had no 
lights set, but she was seen on the port bow of 
tine steamer, whose helm was at once ported. 
Her helm was then put hard aport, and her en- 
gine was stopped and backed, because the officer 
in charge saw that the bark had starboarded. 
The bark did starboard after she saw the steam- 
er, and the excuse given for it was, that she saw 
the steamer's white and green lights about a 
point on her starboard bow, and did not see the 
steamer making any change. Edd, that, as the 
•officer in charge of the steamer saw the bark on 
his port bow, coming on a parallel course, it was 
not wrong for him to port. 

2. On the evidence, the bark starboarded aft- 
er the steamer had ported. It was a fault in her 
to so change her course. 

3. Having changed her course, it was not for 
her to criticise closely the movements of tlie 
steamer in extremis, and she must make out sat- 
isfactorily that it was wrong for the steamer not 
to steady or starboard, instead of continuing to 
port. 

4. She had failed to establish this, and must 
be held in fault for the collision. 

(This was a libel by William M. Peck and 
others against John Bums and others to re- 
<:over damages for the loss of libellants' ves- 
sel, caused by a collision with respondents* 
steamship.] 

W. Tracy, for libellants. 
D. D. Lord, for respondents. 

BLATOHFORD, District Judge. On the 
1st of September, 1864, at about half past 
7 o'clock, p. m., the bark Czarina, while on 
a voyage from Palermo, in Sicily, to New 
York, and the steamship Kedar, while on a 
voyage from New York to Liverpool, came 
into collision with each other, about 240 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



miles from New York, the steamer, with her 
stem, striking the starboard side of the 
bark. The bark soon sank, with her cargo, 
her crew being saved. The libellants, as 
owners of the bark, bring this suit to recov- 
er for the loss of the vessel and of her char- 
ter money for the voyage. 

The libel alleges, that the bark was sail- 
ing, on a northeasterly wind, on a course 
nearly due west^ and at the rate of about 
seven knots an hotu*; that the steamer was 
on a course nearly east; and that the colli- 
sion was occasioned by the improper and 
unskilful and negligent management of 
those navigating the steamer, in not avoid- 
ing the bark. 

The defence, on the merits, on the part of 
the steamer, is, that the bark was discov- 
ered a veiy shoit distance ahead of the 
poi-t bow of the steamer; that it was after 
dark; that the steamer had her usual lights 
set, namely, a white light at her masthead, 
a green light on her starboard side, and a 
red light on her port side, all of which were 
burning brightly; that the bark took no 
measures to warn the Kedar of her proxim- 
ity; that the bark had no lights set, and no 
lookout; that she was not discovered until 
she was just abead of the steamer's port 
bow; that, as soon as she became visible 
from the steamer's forecastle, she was re- 
ported by one of the lookouts, and the 
steamer's helm was immediately put hard 
aport, ajttd her engines were reversed; that 
the steamer had two men stationed as look- 
outs on her forecastle, and officers and men 
stationed on deck and in the engine room, 
in such manner as to change her course, or 
stop her almost instantly, on the approach of 
danger; and that the collision happened 
through the carelessness and mismanage- 
ment of those in charge of the bark, and es- 
pecially by reason of their amission to set 
the lights usual in sailing vessels, and of 
their omission to show a light to warn the 
steamer of the approach of the bark, after 
the steamer's lights became visible, and of 
their omission to set a proper lookout, and 
of their putting the helm of the bark astar- 
board shortly before the collision. 

It is very much to be regretted that the 
testimony of the witnesses in this case, on 
both sides, was not taken at an earlier day 
after the collision, when their recollections 
were more to be relied on. The witnesses 
from both vessels have been examined by 
depositions in writing. Although the colli- 
sion happened on the Ist of September, 1864, 
the libel was not filed until the 7th of Feb- 
ruaiy, 1866; The witnesses from the steam- 
er comprise eight persons, all of whom were 
examined in May, 1868. The witnesses from 
the bark comprise three persons, one of 
whom (aiorse) was examined in September, 
1869, the second (Peavey) in February, 1870, 
and the third (Cotter) in July, 1870. 

Gofiin, the chief officer of the steamer, 
was the officer of the deck, and on the 
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Ijridge. The other persons on her dect, all 
of whom have been examined, were two 
men on the lookout at the how, two men at 
the wheel, and the third officer at the eon 
compass. Goffin says, that the first he 
heard was, one of the men on the lookout 
reported something white, and then, imme- 
diately, a vessel on the port how, or nearly 
ahead; that he answered "all right," and 
then, in the same hreath, ordered "port," 
and immediately afterwards, "haxd aport," 
and then immediately cried out down the 
engine room, which was near at hand to 
him on the hridge, "stop her," and "reverse, 
full speed;" that these orders wei-e immedi-, 
ately attended to; and that, immediately aft- 
er tliat, the collision took place. As soon as 
the hark was reported, Goffin looked at her 
thi-ough his glass, she then being about a 
point on his port bow. He made her out to 
be a vessel. He then gave the order to port. 
He then observed her again, and saw that 
she was coming with a free wind, with her 
yards almost square, and in a direction al- 
most parallel to the course of the steamer. 
He afterwards noticed that the bark had star- 
boarded her helm and changed her direction, 
and he then, and because of that, gave the 
order to hard aport. He gives, as his reason 
for porting, and not starboarding, that the 
bark was on his port bow and coming in an 
almost parallel direction. When, after port- 
ing, he saw that the bark had starboarded, 
he says he did not then steady or starboard, 
because the vessels were too close, and he 
thought he saw less danger in porting hard 
aport He says there wovild have been no 
collision if the bark had not starboarded, be- 
cause the porting of the steamer, the bark 
keeping her course, would have carried the 
steamer clear of the bark to the southward. 
No light from the bark was visible to the 
steamer. The weather to the eastward, to 
the view of the steamer, was dark, cloudy 
and hazy. The steamer had lost a great deal 
of her speed befox-e she struck the bark. The 
bark was struck abaft of her fore rigging, 
the steamer still swinging on her port helm, 
and the blow angling forward on the bark. 
The steamer had fallen off five or six points 
by her porting, and the bark had fallen off 
several iwints by her starboarding. 

It Is not disputed that the bark did starboard 
after discovering the steamer. On the proofs, 
the bark exhibited no light before she star- 
boarded. Her excuse for starboarding is, 
that she saw the steamer's lights about a 
point on her starboard bow, and saw the white 
and green lights, and starboarded because 
she did not see the steamer making any 
change. Havhig done this, she charges it as 
a fault on the steamer, that the steamer did 
not starboard instead of porting. Undoubt- 
edly, if the steamer had, in the fii'st instance, 
starboarded instead of porting, and the bark 
had either kept her course or starboarded, 
there would have been no collision. But, see- 
ing the bark, as he did, on his port bow, and 
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coming on a parallel course, . which was, in 
tact, her course before she starboarded, it 
was not wrong in the officer of the Kedar to 
port. On the whole evidence, it must be held 
that the bark starboarded after the steamer 
had ported. It was wrong in the bark to 
starboard. It was her duty to keep her 
course. The only fault which the libel alleges 
against the steamer is, that she did not avoid 
the bark. She made the proper manoeuvre 
seasonably to avoid her. The lookouts on the 
steamer were proper and vigUant. The effort 
made to avoid the bark was thwarted di- ^ 
rectly and palpably by the starboarding of 
the bark. The bark having so starboarded 
wrongfully after the steamer had ported, it 
is not for the bark to criticise closely the 
movements of the steamer in extremis. The 
perE was brought, not by the porting of the 
steamer, but by the starboarding of the bark. 
Having brought herself into that peril, the 
bark must make out very satisfactorily that 
it was wrong in the steamer not to steady or 
starboard, instead of continuing to port. This 
the bark has, in' my judgment, failed to do. 
The steamer stopped and reversed as quickly 
as possible after she discovered that the bark 
had stai'boarded, and she discovered that as 
soon as it took place. When the steamer first 
ported there was nothing to indicate a ne- 
cessity for slackening her speed, or for stop- 
ping or reversing. The bark was on her port 
bow, and coming on a parallel course. 

I can discover no fault in the steama*, and, 
therefore, dismiss the libel, with costs. 

PECK (FLETCHER v.). See Case No. 4,865. 
PECK (JOHNSON v.). See Case No. 7,404. 

Case "No. 10,890. 

PECK V. LATJGHLIN. 

rS WMr. Notes Gas. 188; 14 Phila. 531; 37 
Leg, Int. 18; 21 Alb. Law J. 94.] 

District Court, E. D. Pennsylvania. Dec. 29, 
1879. 

Admihaltt—Jurisdictiox— Breach of Contjuct 
TO Purchase Cargo. 

[Admiralty will not 'take cognizance of a libel 
for a breach of a contract to" purchase a cargo 
for a vessel with her funds, although such con- 
tract is contained in a charter party stipulating 
for the carriage of the cargo.] 

[Cited in The New Hampshire, 21 Fed. 927.] 

Libel, upon a charter party, by Peck and 
others against Laughlin, the master of the 
schooner Clytie. 

Upon September 8, 1877, the schooner was 
discharging cargo at Marseilles, France. Fitz 
Bros., of Boston, ship brokers, being desirous 
of effecting a charter for a cargo of salt, but 
not being the agents of the vessel, telegraph- 
ed the master as follows: 

"Can charter Hyers Boston eight.' Fitz." . 

To this telegram the master telegraphed 
answer as follows: 

"Fix Boston Hyers eight. Laughlin." 



PECK (Case No. 10,891) 



[19 Fed. Cas. page 78j 



Upon September lOth Fitz made and deliv- 
ered to Peck & Sons, the libellants, a charter 
pai-ty on behalf of the vessel, stipulating for 
the carriage of a cargo of salt from Hyers 
to Boston, and stipulating, moreover, that the 
salt should be purchased with the vessel's 
funds, and thereupon telegraphed the master 
again as follows: 

"Purchase, ship's funds, cargo Hyers best 
white salt, same as shipped here J^'^ year. 
Draw J. Peck & Sons, with bill of lading 
and invoice. Fitz." 

The master had no knowledge of the char- 
ter party being made, except from the fore- 
going telegi-ams. He proceeded to Hyeres, en- 
deavored to purchase a cai'go of salt upon 
the credit of a di-aft on libellants, and, sup- 
posing he had succeeded, wrote, upon Septem- 
ber 13ih, to Fitz Bros, as follows: 

"I have bought the salt on account of Peek 
& Sous, and will draw on them as soon as 
the salt is aboard and bill of lading signed, 
and will forward invoice and B. L., that 
Peck may insure if he wants to. Shall com- 
mence to load the 20th inst, Laughlin." 

This letter was duly received and shown 
to libellants. Soon after its date, the mas- 
ter, finding that he could not purchase the 
salt upon the credit of the draft, and having 
no ship's fund at his disposal, sailed without 
cargo, and so notified Fitz Bros. This suit 
was brought by Pedc & Sans, who alleged 
damage by reason of their having acted on 
the letter and telegi-ams. There was a dis- 
pute as to Fitz's agency, but the facts were 
found for the respondent. 

W. W. Wiltbank and J. Warren Coulston, 
for libellants. 

Henry R. Edmunds, for respondent, denied 
the jurisdiction. 

BUTLER, District Judge. But if the facts 
were as stated by the libellants no recovery, 
in my judgment, could be had here. The 
complaint is substantially for the breach of 
a contract [by the master of a vessel] to pur- 
chase salt. Such a contract is not maritime, 
and tins court has not, therefore, jurisdic- 
tion over any complaint growing out of it. 
That it is joined to a contract of affreight- 
ment, and found in a charter party, can make 
no difference, I think. Incidental matters 
connected with a maritime contract, over 
which a court of admiralty would otherwise 
have no cognizance, may thus be drawn with- 
in its jurisdiction. But this conti-aet to pur- 
chase salt was not an incident of the con- 
tract to caiTy it. Its performance was pre- 
liminary to the latter taking effect. The 
plaintiff had no cargo to which the contract 
to caiTy could be applied, and both parties 
knew tiiis. It was to take effect when the 
defendant made the purchase stipulated for, 
and could not before. The books show no 
instance of the exercise of admiralty juris- 
diction, I believe, over failure to keep such 
a contract; but, as I think, several eases 



to the contrary. Alberti v. The Virginia 
[Case No. 141]; Waterbuiy v. Myrick [Id. 
17,253]; The Tribune [Id. 14,171]; L'Arina v. 
Manwaring [Id. 8,089]; Willard v. Dorr [Id. 
17,680]; Torices v. The Winged Racer,— Oct., 
1858,— [Id. 14,102]. 

The libel must, therefore, be dismissed. 
Decree accordingly. 



Case Wo. 10,891. 

PECK V. MIAMI COUNTY et al. 

[4 Dill. 370.] 1 

Circuit Court, D. Kansas. 1876. 

Indian Treaty — Exemption of Lasd from Tax- 
ation — ^DoijATioN op Exesiption. 

Lands patented to the Indian reserrees, under 
the treaty with the Miami Indians, June 5, 1854 
(10 Stat. 1092), are liable to be taxed by the 
state authority after the title has passed from 
the Indian reservee to a citizen. 

[This was a bill in equity by Clarence I. 
Peck, against the board of county commis- 
sioners of Miami county, Charles Giller, 
clerk of said board, and others.] 

On demurrer to the bill of complaint. The 
plaintiff seeks to enjoin the collection of cer- 
tain taxes and for relief against tax sales 
already made. The bill and demurrer pre- 
sent the single question: Are the lands de- 
scribed in the bill, and which are the prop- 
erty of the plaintiff, who is a citizen of the 
United States, not an Indian, and which 
lands he acquired by regular and legal con- 
veyances from Miami Indians, to whom the 
same were granted by treaty June 5, 185-1, 
under such terms as not to be taxable while 
held by the Indians, taxable by the state of 
Kansas in the hands of the complainant? 
The treaty of June 5, 1854 (10 Stat 1092), 
contains the following: "All selections here- 
in provided for, shall, as far as practicable, 
be made in conformity with the legal sub- 
divisions of the United States lands, and 
immediately reported to the agent of the 
tribe, with apt descriptions of the same, and 
the president may cause patents to issue to 
single persons or heads of families for the 
lands selected by or for them, subject to such 
restrictions respecting leases and alienation 
as the president or congress of the Unlte<l 
States may impose; and the land so patent- 
ed shall not be liable to levy, sale, execution. 
or forfeiture: Provided, that the legislature 
of a state within which the ceded country 
may be hereafter embraced, may, with the 
assent of eongi-ess, remove these restric- 
tions." The bill is founded upon the pixip- 
osition that this a condition or exemption an- 
nexed to the land, and runs with it, and 
passed to the complainant (a citizen of Illi- 
nois) by virtue of the conveyance of the land 
to him. 



1 [Reported by Hon. John P. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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B. F. Simpson, for plaintiff, 
James D. Snoddy and "W. R. Wagstaff, for 
■defendants. 

DILLON, Circuit Judge, The only ques- 
tion in tlie case is Tvhetlier lands patented 
-to tlie reservees under the treaty ■with the 
aiiami Indians of Jime 5, 1854 (10 Stat 1092), 
are exempted from taxation under the au- 
thority of the state of Kansas, after the title 
has passed from the Indian patentee, and he- 
■eome vested in a citizen. The plaintiff is the 
owner of certain land by title derived from 
sin Indian patentee under the treaty. The 
treaty contained a provision that the lands 
patented to the reservees "shaU not he sub- 
ject to levy, sale, execution, or forfeiture." 
It is settled that while these lands remained 
the property of the Indian reservees, they 
are exempt, by the true construction of the 
above clause in tlie treaty„from taxation by 
the state. Kansas Indians, 5 "Wall. [72 U. 
S.] 7G0. Does this exemption continue after 
the Indian has aliened the lands to a citizen? 
This is the only question. It has been ar- 
:gued by counsel with marked ability, but I 
<lo not consider it necessary to discuss it in 
extenso. It has been thoroughly considered 
In the supreme court of Kansas (Commis- 
sioners of Miami Co. v. Brackenridge, 12 
Kan. 114), and decided against the position 
-on which the plaintiff's bill rests. True, the 
-decision of that court on such a question has 
no authoritative weight here, but the rea- 
■sons for its judgment are so well stated, and 
are so satisfactory to my mind, that I con- 
tent myself with referring to the opinion of 
Brewer, J., as expressing the views which I 
bave formed upon considering the arguments 
presented by the respective counsel in the 
case before me. The demurrer Is sustained, 
and the bill dismissed. 

Decree accordingly. 

NOTE. See Mackey v. Cose, 18 How. [59 
U. S.] 100; Munprosah v. Steinhrook [Case rTo. 
^,924]; Gray v. Coffman [Id. 5,714]; U. S. v. 
Payne [Id- 16,014]. 



Case TTo. 10,89S. 

PECK et ux. V. NEIL. 

[3 Mcijean, 22,] i 

Circuit Court, D. Ohio. July Term, 1842. 

■Caruiers op Passexgeks — Stage Pkopkiktors — 
Srill and PnunEircE of Drivers— Cuakactbr 
of Eqcipment — CoLLisio:? tvith Akotheu Stage 
— Exemplary Damages. 

1. A stage proprietor is responsible for the 
skill and prudence of his drivers, 

[Cited in Farish v. Reigle, 11 Grat. t05.] 

2. He is also bound to procure good stages, 
barness, and well broke horses. If, for want of 
such preparation, an injury is done to a pas- 
•senger in the stage, the proprietor is responsible. 



1 [Reported by Hon, John McLean, Circuit 
Justice.] 



Or if the drivers do not act with skill and pru- 
dence in driving the stage. 
[Cited in brief in Andrews v. Capitol N. O. & 
S. W. R. Co., 29 D. C. 139.] 

3. Although the accident may have occurred 
through the recklessness of the driver of an- 
other stage, who may be liable, and also his em- 
ployers—yet if the driver of the stage to which 
the accident occurred be in any respect want- 
ing, in the exercise of skill and prudence, his 
principals are liable. 

[Cited in brief in Lake v. Milliken, 62 Me. 
241. Cited in Ricker v. Freeman, 50 N. .H. 
433; Sanderson v. Frazier, 8 Colo, 79, 5 
Pac. (533; Board of Com'rs of Sullivan 
Co. V. Sisson, 2 Ind. App. 319, 28 N. E. 
374.] 

4. Damages will be assessed for the injury re- 
ceived. 

5. "Where there has been great recklessness 
bv the driver, exemplary damages should be 
given. 

[Cited in Brown v. Evans, 17 Fed. 914.] 

[This was an action at law by "William L. 
Peck and wife against Neil, to recover dam- 
ages for injury" sustained by Mrs. Peck.] 

Goddard & Vinton, for plaintiffs. 
Swing, Swan & Stanbury, for defendant. 

OPINION OF THE COURT. This action 
is brought for an injury done the plaintiff's 
wife, by the overturning of the stage through 
the carelessness of the driver, the defendant 
being the proprietor. The plea of not guilty 
was filed by the defendant. In the summer 
of 1840. there were two stage lines on the 
route between Marietta and Zanesville, Ohio. 
One carried the mail. Neil's line was run .in 
opposition to the mail line. On the 2d of 
August, Peck and. wife took Neil's line of 
stages at Zanesville, for Marietta. The stages 
left Zanesville at about the same hour. The 
accommodation sometimes passed the mail 
stage whilst retained at a postoffice. The 
horses in both lines were driven rapidly, 
often at their full speed, against the remon- 
sti'anees of the passengers in Neil's line. 
When within about sis miles of Marietta, 
the mail stage overtook the other about a 
Tquarter of a mile before they reached a hill; 
the driver of the mail requested the other 
driver to give half the road and he would 
pa^ him. The driver answered, that he was 
not so anxious for a race as that. The mail 
driver then turned his horses to the right, 
whipped them, hallooed, and this started the 
horses in the other stage, which had been 
moving rather slowly. The horses in the 
accommodation stage did not go fast, but 
jumped; the driver struck the off-wheel 
horse, in order, as he alleged, to bring him 
nearer the tongue, and give half the road to 
the other stage. The driver says he pressed 
the lever, and Donaldson, who sat with him, 
raised the reins, and, with the driver, pulled 
them. The other coach inclined to the left, 
until the wheel of the mail coach locked in 
the fore-wheel of the other stage, broke its 
double-tree, and threw the stage and horses 
over a precipice, which severely injured Mrs. 
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Peck. Sevei-al physicians state that her 
health, by this injury, has heen permanently 
impaired, her arm disabled, and several of 
them say that the injury has made her life 
uncomfoi-table, and that it will, in all prob- 
ability, shorten her life. There was evi- 
dence conducing to show a concerted ar- 
rangement between the two drivers in regard 
to racing, and it was fully proved that the 
horses in both stages were driven over the 
greater part of the route in a most rapid and 
reckless manner, against the remonstrance 
of the plaintiff, Peck. One of the passen- 
gers, occasionally, rather encouraged the 
driver. 

On the evidence, THE COURT charged the 
jury, that to exonerate the defendant from 
liability, he must show that every precau- 
tion was used by his agent to prevent the 
injury which occurred; that every omission 
of "duty by the driver, which in any degi-ee 
increased the risk of the passengers, subject- 
ed the defendant to damages for an injury 
done them; that although the upsetting of 
the stage may have been caused immediately 
by the driver of the mail stage, for which 
he and his employers were liable to <^amages, 
still if Neil's driver, under the circumstan- 
ces, did not use all the means which a skil- 
ful and prudent driver could and would have 
used to prevent the injury done, the defend- 
ant is liable. Every person who establishes 
a line of stages for the conveyance of pas- 
sengers, and who holds out inducements to 
persons to travel in his stages, for which a 
compensation is charged, is bound to have 
skilful and prudent drivers, good coaches and 
harness, and well broke, horses; and the ut- 
most skill and pmdeuce of the driver, under 
the circumstances, must be exercised to 
avoid accidents. This, and nothing short of 
this, will exonerate the defendant from lia- 
bility to damages in this case. If the driv- 
er of the defendant's stage did not say or do 
any thing to provoke a reckless competition 
with the driver of the mail stage, and if, on 
the contrary, he evidently sought to avoid 
such competition, and if, when the driver of 
the mail stage attempted to pass him, he did 
all that could be reasonably expected from 
a skilful and prudent driver to prevent the 
upsetting of his stage, the defendant is not 
liable, however serious the injui*y may have 
been to the wife of the plaintiff. The cul- 
pability and utter recklessness of the driver 
of the mail stage are clear, and whatever 
may be the result of this ease, he and his 
principals should be made to feel that they 
cannot, with impunity, spoi-t with the lives 
of passengers In their own or an opposition 
line. 

The damages are to be measured mainly by 
the injury done. Where a case is extremely 
aggravated by the recklessness of the driver. 



a jury will feel authorised to assess exem- 
plary damages, to prevent such conduct in 
future. But, where these circumstances do- 
not exist, and the driver, though somewhat 
in fault, has generally conducted himself 
well, the jury will feel inclined to give no- 
more damages than may repair the injury 
received. These are to be ascertained by 
the expenses incurred, the loss of time and 
the suffering which has been endured. The- 
want of skill of the driver may be shown, 
at the time of the accident, or at any prior 
time; but his good or bad conduct can only 
be looked at, at the time the accident oc- 
curred, or as connected with the accident. 
The enterprise and great efaciency of the- 
defendant, as a stage proprietor, is known 
and acknowledged. His exeitions have done- 
much to facilitate travelling throughout Ohio 
and other states. But, still, this does not 
excuse him, where one of his agents has beea 
the means of inflicting an injury upon a pas- 
senger in the stage. 

The jui*y returned a verdict for the plain- 
tiffs, and assessed their damages at five 
thousand dollars. Judgment was entered on 
the verdict. 

CFor an action hroaght by William L. Peek 
to recover damages for injury personally sus- 
tained in the same accident, see Case No. 10,- 
893.] 



Case No. 10,893. 

PECK V. NEIL. 

1^ McLean, 26.] i 

Circuit Court, D. Ohio. July, 1842. 

CAKIilEliS OP pASSnSQEKS — ChARACTEE OF IK- 

^ jcKiEs— Damages. 

This action was brought by the plaintiff 
[William L. Peck] for an injury done him by 
the upsetting of the stage, at the time de- 
scribed in the above action of Peck v. Neil 
[Case No. 10,892], The evidence was substxin- 
tiaUy the same, as to the conduct of the driv- 
er, and the upsetting of the stage. The pase 
was submitted to the same jmy, and ihe ex- 
tent of the injury was the only difference 
between this and the other case. There was 
much difference of opinion among the wit- 
nesses as to the extent of the injmy; some of 
them stating that the injuiy received by the 
plaintiff, on the head, had materially affected 
his mind. Others did not agree with this, 
and considered the injury as not so serious. 

THE COURT instnicted the jury, as in the 
other case. They found for the plaintiff, and 
assessed his damages at twenty-five hundred 
dollars. Judgment was entered on the ver- 
dict. 

1 [Reported by Hon. John McLean, Circuit 
Jus^ce.] 
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Case 3Sro. 10,894. 

PECK T. PEASE. 

[5 McLean, 486.] i 

Oireuit Court, D. Michigan. June Term, 1853.2 

Terkitouial Goverxmest op Michigax —Power 

TO Adopt bdt not to Esact Laws — Change 

Made in Act hfox Adoptio:i — Cobrectioit. 

1. The governor and judges in the first stages 
of the territorial government of Michigan had 
power to adopt the laws of the Tespeetive states, 
but had no legislative authority. 

2. A law adopted from Vermont in 1820, was 
adopted in the statute of limitations, in which 
the word "or" was used instead of the word 
"and," giving the benefit of the statute to a per- 
son beyond the limits of the state, whereas the 
Vermont statute required the person not only 
to be beyond the limits of the state, but of the 
United States. In 1825 a commission to re- 
vise the laws, which was authorized to alter, or 
report new bills, &c. — ^the report included the 
law in question, with others, and in 1827 all the 
laws in foiee were published by authority— there 
being no alteration in this act. There was an- 
other revision of the laws in 1833, which was 
again published by authority, making no altera- 
tion in this act- JSdd, that under the circum- 
stances the court could not look back to the 
law of Vermont to correct any error on the first 
adoption of the law. 

[This Tvas an action at law by John Peck, 
survivor, etc., against "William O. Pease.] 

Mr. Barstow, for plaintiff. 
Mr. EmmoDS, for defendant. 

OPINION OF THE COURT. This Is an 
action of debts brought on a judgment ren- 
dered In the territorial court of Michigan in 
1836. There are counts in the declaration on 
a promissory note. Among other defences, 
the defendant pleaded the statute of limita- 
tions. The plaintiff replied that he was be- 
yond seas, to wit: in the state of New York, 
to which replication the defendant demurred. 
The 10th section of the act of' limitation of 
1820, which act was adopted by 'the govern- 
or and judges of the territory, providfes, "that 
this act shall not extend to bar any infant, 
feme covert, person imprisoned, or beyond 
seas, or witliout the United States," &c., 
from bringing eithei* of the actions before 
mentioned within the term before set and 
limited for bringing such actions, calculating 
from -Qie time such impediment shall be re- 
moved. The limitation of all actions on judg- 
ments was eight years next after the rendi- 
tion of such judgments; on promissory notes 
attested, eight years; if not attested, six 
years. The above section was printed in the 
act of 1820, and in all the revised laws up to 
1838, and no doubt has arisen as to its con- 
struction. The words "or beyond seas," have 
been uniformly construed to mean, without 
the state, by the courts of Michigan and of 
the United States, sitting within the terri- 
tory of the state of Michigan. But it is al- 
leged that within a few years, on the exam- 

1 [Reported by Hon. John McL-oan, Gircalt 
Justice.] 

2 [Affirmed in IS How. (59 U. S.) 595.] 
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Ination of the records in the office of the sec- 
retary of state, it is found that the words "be- 
yond seas" were erased in the original bill, 
as appears from a note on the margin of tlie 
record, though they are copied in the body of 
the record. And the secretary of state cer- 
tifies, that the marginal note appears to have 
been made in the same handwriting, with the 
same ink and pen as the body of the record. 
Omitting the words erased, the saving clause 
would read, "or without the United States," 
which would exclude the plaintiff from the 
benefit of the statute, as he avers himself to 
be a citizen of New York, 

Under the first grade of the territorial gov- 
ernment of Michigan, the governor and judges 
were authorized by the ordinance of 1787, 
to "adopt" laws of the original states, for the 
government of the territory, and the law in 
question seems to have been adopted from 
the state of Vermont. They had no legisla- 
tive power, consequently they had no power 
to modify or alta- the laws they adopted. 
The words, used in the Vermont law are, "or 
beyond seas, without the United States." To 
be within the exception, it is admitted, an 
individual must not only be beyond seas, but 
without -Hie United States. The words "be- 
yond seas" in the Vermont statute must have 
been used for some purpose, and they should 
not have been erased from the adopted stat- 
ute. The production of the original bill as 
adopted by the governor and judges, would be 
more satisfactory than, the record of it I 
am not aware that there was any law requir- 
ing this record, or making a certified copy of 
it, evidence. But be this as it may, conced- 
ing that this bill when reported was as certi- 
fied from the record, it becomes a serious 
question whether that can now be held as the 
law. There can be no doubt, that a ease may 
arise in which the original bill as enacted or 
adopted may be referred to, to correct an er- 
ror in the printed act And in such a ease 
the court are to judge by inspection, and not 
a jury. It is true that an issue of nul tiel 
record Is sometimes. In New York, and per- 
haps in other states, concluded to the con- 
trary; but the variance is much more ap- 
propriately referred to the court. And so in 
regard to variance between the printed stat- 
ute, and the original em-olled bill. If a ques- 
tion of fraud arises in regard to the altera- 
tion, it should be referred to a jury. 

On the 21st of April, 1825, the legislative 
council of Michigan appointed certain individ- 
uals to revise the laws of the territory of 
Michigan, and they were required to examine 
all the laws then in force, and to revise, con- 
solidate, and digest the same, upon ihe fol- 
lowing principles: First All the acts upon 
the same subject shall be digested into the 
same act Second. The principles of the ex- 
isting acts may be preserved, or such alter- 
ations or additions may be made as the said 
commission may deem expedient Third. 
Acts not considered necessaiy by the com- 
mission may be omitted, and deficiencies may 
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be supplied by ne-?7 acts, &e. On the 27th 
of December, 1826, the commissioners made 
then- report to the legislative council of the 
territory, and they say: "Aware of the im- 
portance of the trust confided to them, and 
of the deep interest the community necessari- 
ly has in its faithful execution, they have 
been solicitous and persevering in their en- 
deavors so to amend, simplify, and generally ! 
to improve the statutes, as that most of the 
evils and inconveniences under the present 
system may be removed." And they further j 
say: "Upon the principles of existing acts, j 
and in making such alterations and additions j 
as the commission might deem expedient, ; 
they have, according to the direction of the ■ 
legislative council, exercised fully the powers \ 
with which they were invested." "Consid- j 
erable alterations and several additions have j 
been made in many of our present statutes, i 
wherever practical evils have already been : 
found to arise in the protection of private ! 
lights," &e. "Great care, however, has been '. 
taken, in making such alterations, not to in- | 
fringe upon principles long established, and j 
which in their application have generally been ' 
found convenient and salutai-y," &e. "They 
have, in a few instances, altogether omitted 
a statute, and in many others have found it 
necessary to report those which were entire- 
ly new." On the 29th of December, 1826, 
llr. Dole, of the legislative council, moved 
that said commissioners be discharged from 
the duties imposed by the resolutions of the 
legislative council of the 21st April, 1825, and 
that the report now before the coimcil be ac- 
cepted; and the motion was decided in the 
affirmative. The legislative council, on the 
13th of April, 1827, by a resolution, required 
the governor to have a proper index, and mar- 
ginal notes prepared for the volume of laws 
passed at that session; and also a translation 
and explanation of such Latin or technical 
words and phrases as may appear to require 
the same, &e. And there was annexed to 
the volume of laws, reported by the commis- 
sioners, and published by the legislature, the 
explanations and notes required by the reso- 
lution. At Hie last term of the court, when 
this question was before us, in recognizing 
the printed act as the law, we relied chiefly 
on this revision of the statutes. At the pres- 
ent term, on an application to the court to 
reconsider their former decision on this sub- 
ject, I was startled at the assertion confident- 
ly made, that there was no evidence in the 
acts of the legislative council which showed 
a sanction or adoption of the laws revised; 
although ever since the publication of the 
volume, it had been received and acted upon 
by the courts of the state and of the United 
States, as containing the laws of Michigan. 
And it was said that the revision referred to 
was nothing more than a reprint of the laws. 
This annoimeement, made by gentlemen of 
the bar, was so novel and startling, that in 
my own mind I at once determuied to inquire 
into the facts asserted. I am exceedingly 



gratified that this re-investigation has been 
had, as it has convinced us, beyond a doubt, 
of the soundness of our former decision. 

We are requested to defer any action on 
this question, as it is pendmg before the su- 
preme court of this state, and in a short time 
must be decided by that tribunal. And we 
learn that a similar question has been decid- 
ed infor-mally, on the circuit, by one of the 
judges of the supreme court. On further ex- 
amination, it seems that no such decision has 
been made by one of the supreme judges of the 
state, and this court would not do the injus- 
tice to any member of that court, to consider 
as a decision, a casual remark, not intended 
by him to be a judgment of the coui-t. This 
court have shown no unwilUngness to fol- 
low the settled construction of the statutes 
of the state, by the supreme com-t of Michigan. 
In one case, at least, we have done so, by 
overruling our own deliberate convictions, 
elaborately expressed, before the state court 
had given an opinion. I refer to the general 
act incorporating banks in Michigan. 

In no proper sense can the question before 
us be considered the construction of a state 
statute. The act of limitations, as it for- 
merly stood upon the statute book of the 
state, is clear and ambiguous. It has uni- 
formly been construed in the same way, first, 
by the territorial and afterward by the state 
courts of Michigan- And the attempt is now 
made to go back to the adoption of that 
law, under the fedei-al jurisdiction, to show 
that it was inaccurately printed. This, in 
our judgment, can be of no impoi-tance; if 
the revision of the laws under the resolution 
of the 21st of April, 1825, was sanctioned by 
the state. The power of commissioners was 
limited only by their discretion, and extended 
to all public acts then in force in the terri- 
tory. And in their report they say that they 
have fully -exercised the powers vested in 
them. Some acts they modified, they made 
additions to others, and some they reported 
entirely new. Some acts were reported with- 
out change. Now in regard to such acts, 
the judgment of the commissioners was as 
much exercised as where altei-ations were 
made. They examined these acts, and be- 
lieving their provisions to be salutary, they 
reported tliem without modification. They 
were reported by the commissioners, adopted 
by the legislature, and published as laws 
in the volume of 1827, and they have been 
so received and acted upon by all the public 
authorities from that time to the present. 
It is objected that the laws contained in this 
volume have not been formally enacted and 
adopted. The report was "accepted" with- 
out alteration; the laws were reported as 
laws, having the forms of enactments, and 
they were "accepted" as such. Whether the 
word "adopted" would have been a more ap- 
propriate word, can be of no importance. The 
word "accepted" is sutficiently significant. 
It shows the sanction of the legislative council 
to the laws as reported, and the future action 
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of the same body, in the prhiting and dis- 
tribution of the TOlume, and the subsequent 
recognition .of the laws by the public au- 
thorities of the country, state and federal, 
puts to rest all question as to their validity. 

The validity of laws reported by the com- 
missioners depends upon the sanction given 
to them by the legislative council. No law 
contained in that report can derive any 
force from its original adoption by the gov- 
ernor and judges. The commissioners had 
power to reject or modify those laws, or to 
substitute others in then- place. If the origin 
of the law may be examined as a test of its 
validity, what is to be the test of those laws 
altered by the commissioners, or of those 
which they originated? Such an idea is 
inadmissible. The laws derive their validity 
from the action of the commissioners, sanc- 
tioned by the law-making power. And this 
applies as ' well to laws reported without 
alteration, as to those altered or originated 
by them. If validity be not imparted to 
them In this manner, who can measure the 
extent of injury which must result to so- 
ciety? For nearly thiity years the laws re- 
ported by the commissioners have been the 
basis of conti-acts— of judicial action. Rights 
in the territory and In the state have grown 
up under their protection. If all of them 
are to be declared void, except those adopted 
by the governor and judges, as they must 
be If they never had the legislative sanction, 
and especially those altered by the commis- 
sioners, and those which they originated, no 
one can see the effect on established rights. 
To avoid such consequences, under the cir- 
cumstances, and after so great a lapse of 
time, the docti-ine of presumption might be 
relied on. Acts of parliament have been pre- 
sumed—not because such acts had been pass- 
ed, but on the ground of public policy. No 
such presumption is necessary in the case 
before us. We have the action of the legisla- 
tive council adopting the imports of the com- 
missioners. The rules ordinarily applied in 
a legislative body, in acting upon the report 
of a committee, had no application in this 
case. The laws reported were matured in 
form and substance, and i-equired only the 
legislative sanction to give effect to them; 
and that was given. The signature of the 
governor, if necessary, would be presumed. 
This whole proceeding In regard to the adop- 
tion of the laws by the governor and judges, 
and also, the action of the commissioners, and 
the legislative action of the council, took 
place under the authority of the United 
States: and, we suppose the courts of the 
United States are the proper tribunals to de- 
termine the effect of such a procedure. In 
this respect, the state courts would not seem 
to have the power to establish the rule of 
construction which this court will follow, as 
of an ordinary statute of the state. 

By the act of April 13, 1827, the legislative 
council of the territory declares, "that all 
acts in force on the first day of November 
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last, are repealed, with certain exceptions," 
And by the second section of that act, it is 
declared "that all acts passed since the first 
day of November last, shall be in force and 
take effect on the 1st day of January next."' 
This embraces the acts reported by the com- 
missioners, and sanctioned by the legislative 
council, and is conclusive. The statute of 
limitations was reported by its title in the 
form as originally adopted, and this sanc- 
tions the form as it now stands. And wheth- 
er it was altered by commissioners or not 
can be of no Importance. The provisions, as 
they stand, were sanctioned by the report, 
and we can not look behind it for the law. 
Admit the mistake occurred, as alleged, orig- 
inally In copying the law, this report of the 
commissionei-s is binding, and embodies the 
law, as authoritatively published in the laws. 
And afterwards. In the year 1833, there was 
a second revision of the laws, in which 
the section of the statute in question was 
again adopted and authoritatively published, 
and remained and was acted on as the law of 
AXichlgan until the year 1S38. To hold that, 
under such circumstances, we must go back 
to the first adoption of this law by the gov- 
ernor and judges, would disregai'd tlie rights 
of parties for many years, and, as it seems 
to us, the settled rules of construction. 

It is alleged by counsel that in the case 
of Brown v. Brown [Case No. 1,093], thei-o 
was a decision in this court advei-se to the 
one made in this case. In that case the stat- 
ute of limitation was pleaded. The plaintiff 
replied that she was beyond seas, to wit: 
in the state of New York, the ' defendant 
demurred, and at the October term of 1841, 
the court held that the words "beyond seas" 
were equivalent to beyond the jurisdiction of 
the state. The demurrer was therefore over- 
ruled. At the .Tune term, 1843, an affidavit 
being made in- the same case, and certified 
copies produced, showing that the words "be- 
yond seas" had been erased from.liie original 
bill, as appeared from the record of It in 
the secretary of state's oflBce, the counsel 
agreed to set aside the foi-mer judgment, and 
entered a judgment sustaining the demurrer. 
This was done by the counsel without argu- 
ment, and without calling the attention of the 
court to the subject. An entry thus made is 
not an authority to be cited, in other cases. 
There was, in fact, no judgment of the court. 
Counsel, however agreed, can not consent to a 
decision, without a judgment of the court, 
so as to make it an authority. On inquirj% 
we are informed that in 1827 laws were 
adopted by the governor and judges, by copj'- 
Ing them into a record, and that no original 
bills were made out. The record was, Jn 
effect, the original bill, so adopted. And it 
appears that the commissionei'S under the 
act of 1827, where no alterations were made 
in acts, reported them by their titles. 

We adhere to our former decision in over- 
ruling the demurrer in this case, and hold 
that the statute of limitations adopted in 1820 



PECK (Case No. 10,895) 



[19 Fed. Cas. page 84] 



"by the governor and judges, had the force of 
law, after it was reported by the commission- 
ers, as all other laws embraced in that re- 
port, not by virtue of their original adoption, 
but in virtue of their being so repoited and 
adopted by the law-making power. The 
motion to reconsider the decision of the last 
term is overruled, 

[The judgment of this court was aiBrmed by 
the supreme court, where it was carried on writ 
of error. 18 How. (59 U. S.) 595.] 



Case ISTo. 10,895. 

PECK et al. v. SOHULTZE et al. 

[1 Holmes, 28.] i 

Circuit Court, D. Massachusetts. Nov., 1870. 

Pautnekship — Injdkctios against Attachmbst 

OF Paktnersuip PuopEUTy IN Suit 

against a Paktsek. 

A court of equity will not, on bill of the mem- 
bers of a partnership, decree the return of part- 
nership property attached in a suit of a creditor 
of one of ^e partners against him, and enjoin 
the attaching officer from further interfering 
with the property, unless it appears that it is 
needed to isatisfy the claims of the partnership 
creditors, or that the partner sued has not an in- 
terest in the surplus which may remain after 
payment of the partnership debts. 

Bill in equity by [Albert M. Pedfc and an- 
other], two partners, to compel the return of 
cei'tain liquors, alleged to be the property of 
the partnei-ship, attached and seized by [Emil 
Schultze] the marshal, one of the defendants, 
in an action at law brought by the other de- 
fondants against one of the partners to re- 
cover the amount of a claim against him; 
and to enjoin the marshal from further intei*- 
ference with the property. The defendants 
demurred to the bill, and the cause was heard 
on the demurrer. 

B. M. Morse, Jr., and E. P. Brown, for com- 
plainants. 
Oliver Stevens, for defendants. 

SHEPIiEY, Chrcuit Judge. The bill of 
complaint alleges that the complainants are 
copartners under the name and style of A. M. 
Peek & Co.; that they are the owners of a 
large quantity of domestic liquors; that the 
defendant, George L. Andrews, the marshal 
of the United States for the district of Mas- 
sachusetts, has attached the liquors upon a 
writ in favor of Emil Schultze and Robert 
Sailer against Albert M. Peck, claiming that 
the liquors were the propei-ty of said Peek; 
that he unjustly detains the liquors, and 
threatens to remove them from complainants' 
s^re. Complainants pray for a decree that 
Andrews may return the liquors, and for an 
injunction to restrain him from further inter- 
fering with said property. 

By the rules of law as formerly held in Eng- 
land, the sheriff, under an execution against 

1 [Reported by Jabeis S. Holmes, Esq., and 
here reprinted by permission.] 



one of two copartners, took the partnerehip 
eflCects, and sold the moiety of the debtor, 
treating the property as if owned by tenants 
in common. Heydon v. Hey don, 1 Salk. 392; 
Jacky V. Butler, 2 Ld. Raym. 871. The law 
is now well settled in England, that a sep- 
arate creditor can only take and sell the in- 
terest of the debtor in the partnership prop- 
erty, being his share upon a division of the 
sm-plus, after the paitnei-ship debts are paid. 
Fox V. Hanbury, Cowp. 445; Taylor v. Fields, 
4 Ves. 390. This latter rule is the one now 
more generally adopted in the United States. 

The rule In Massachusetts, giving a priority 
to the partnership creditor in such cases, was 
settled in the case of Pierce v. Jackson, 6 
Mass. 242, and has been uniformly followed 
since. Allen v. Wells, 22 Pick. 450. The ef- 
fect of this mle, that the only attachable in- 
terest of one of the copartners at the suit of 
a separate creditor is the sm-plus of the joint 
estate that may remain after the discharge 
of all the joint demands upon it, necessarily 
creates a preference in favor of the partner- 
ship creditors in the application of the part- 
nership property. 

The creditor of the individual partner may 
attach his interest in the partnership proper- 
ty; but the attaching officer will be bound 
in the application of the property, or its pro- 
ceeds on execution, to give priority to the 
partnership creditor. 

In the case of Cropper v. Cobum [Case No. 
3,416], the complainants, forming a partner- 
ship under the style of Hemsley & Cropper, 
brought their bill in equity against a creditor 
of one of the parties and the officer who had 
attached the property of the firm, for a pri- 
vate debt and liability of Francis Hemsley, 
one of the partners. The bill in that case 
alleged that large claims and debts and lia- 
bilities were outstanding against the firm of 
Hemsley & Cropper, and more than sufficient 
to absorb all the partnership property of said 
firm and the interest of said Hemsley in said 
copartnership; and that, after the payment of 
said partnership debts, no surplus or interest 
would remain to the credit of said Hemsley; 
and that the merchandise attached was re- 
quired to pay and discharge the debts and 
liabilities of the copartnership. 

The demurrer to this bill was overruled, oq 
the ground that, as the allegations in the bill 
were admitted by the demurrer, it appeared 
that the partner against whom the suit was 
brought had no ultimate interest in the part- 
nership property. As the validity of the at- 
tachment must depend upon the debtors hav- 
ing such an interest in the property that some- 
thing would pass by a sale of his interest on 
execution, and in this instance there was no- 
interest to sell, it follows that, by the rule of 
law established in Massachusetts, there was 
no interest to attach. 

The bill of complaint in this case does not 
contain any averments that there are any 
partnership liabilities, or that the assets of the 
firm are needed to satisfy the claims of part- 
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nership creditors; nor is tliere any averment 
that the partner against whom the suit is 
brought has not an ultimate interest in the 
partnership property, and a share of the sur- 
plus which may remain after the payment of 
partnership debts and liabilities. If he has 
such an interest, it may lawfully be at- 
tached and sold on execution. 

The bill in this case does not present a case 
for relief in equity, and the demurrer is sus- 
tained. Bill dismissed without prejudice, 
and witli costs for defendants. 



Case No. 10,896. 

PECK V. WILLIAMSON. 

[1 Brimner, Col. Cas. 398; i 1 Car. Law Repos. 
53.] 

Circuit Court, D. North Carolina. 1813. 

Judgment op State Codbt — Coxclusivbness in 

Other States — Cokstitutionai, Law — Faits 

AND Credit op State Kecokds. 

1. The judgment of one state coart is not con- 
clusive in a suit instituted upon it in another 
state. 

2. While full faith and credit must be given 
to the acts of one state in another, the effect 
thereof may be prescribed by congress. 

Debt on a judgment recovered by the 
plaintiff against the defendants [R. and T. 
Williamson] in the supreme court of Massa- 
chusetts. Among other points involved in 
the case was the much agitated question as 
to the effect which a judgment obtained in 
one state should have when suit is institut- 
ed upon it in another state. It was eon- 
tended on behalf of the plaintiff that the 
judgment was as conclusive to every pur- 
pose as if it had been rendered in the court 
where suit was brought; and this by the 
express provision of congress under the con- 
stitution. On behalf of the defendant it 
was urged that the judgment was merely 
prima facie evidence of a debt, liable to be 
rebutted by other testimony, agreeably to 
the well-known rule of the common law in 
respect to foreign judgments. 

R. Williams, for plaintiff. 
D. Cameron and Mr. Gaston, for defend- 
ants. 

MARSHALL, Circuit Justice. As this very 
important question has not yet been decid- 
ed in this court, nor in the supreme court of 
the United States, my brother judge and 
myself feel ourselves at liberty to pronounce 
that opinion which our own judgment dic- 
tates. To us it appears very clear that the 
constitution makes a pointed distinction be- 
tween the faith and credit, and the effect, of 
a record in one state when exhibited in evi- 
dence in another. With respect to the for- 
mer, the constitution is peremptory that it 
must have full faith and credit; with re- 

1 [Reported by Albert Brunner, Esq., and here 
reprinted by permission.] 



spect to the latter, it provides that congress 
may prescribe the effect thereof. Unless 
congress had prescribed its effect, it should 
be allowed only such as it possesses on com- 
mon-law principles. In our opinion congress 
have not prescribed its effect. To suppose 
that they have is to believe that they use 
the words "faith and credit" in a sense dif- 
ferent from that which they have in the 
clause of the constitution upon which they 
were legislating. It is very doubtful, how- 
ever, whether this opinion would receive the 
sanction of the supreme court A different 
one has been delivered by Judge Cushing in 
the federal court of Virginia. Judge Wash- 
ington has also recently decided in favor of 
the conclusiveness of such a judgment; and 
from the case cited at the bar, from the 
New York Term Reports, such appears to be 
the opinion of Judge Livingston. The de- 
fendant, being permitted to impeach the 
consideration of the judgment, introduced 
very strong testimony for that purpose, up- 
on, which the jury with the approbation of 
the court found a verdict for the plaintiff 
for a sum far short of that which he had re- 
covered in his original judgment. 
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Case No. 10,897. 

PECKHAM V. BURROWS. 

[3 Story, 544.1 1 

Circuit Court, D. Rhode Island. Nov. Term, 
1844, 

Bankruptct — Preferexoes — Creditor's Knowl- 
edge OP Debtor's Issolvenct, 

1, Where A and B, partners, made certain 
conveyances to a certain creditor of the bulk of 
their property, to the amount of $36,000, being 
at the same time indebted to an equal amount — 
and subsequently became bankrupts; it was Jield, 
that such a conveyance was "in contemplation 
of bankruptcy," and in fraudulent preference of 
creditors. 

[Cited in Ashby v. Steere. Case No. 576; Ri- 
sen V. Knapp, Id. 11,861.] 

2. To corstitute a conveyance "in contempla- 
tion of bankruptcy," it is not necessary, that the 
professed creditor should know of the debtor's 
insolvency, or should co-operate with him to 
obtain a priority of payment. 

[Cited in Ashby v. Steere, Case No. 576; Case 
V, Citizens' Bank of Louisiana, Id. 2,489; 
Casey v. La Societe I>e Credit Mobilier, Id. 
2,496; Roberts v. Hall, 24 Fed. 574.] 

Bill in equity. The bill in substance set 
forth, that on the 20th day of September, A. 
D. 1842, a petition was filed in the district 
court within and for the district of Rhode- 
Island sitting in bankruptcy, by the Frank- 
lin Foundry and Machine Company of Provi- 
dence, creditors of said John F. Phillips & 

1 [Reported by William Story, Esq.] 
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Son, against said John F. Phillips & Son, in 
which it was alleged that said John F. 
Phillips & Son had become bankrupts under 
the act aforesaid, by committing the acts fol- 
lowing, viz: 

On the 25th day of January, 1842, by mak- 
ing a fraudulent conveyance, assignment, 
sale and other transfer of their lands, tene- 
ments, goods and chattels, and evidences of 
debt. On the 9th day of Jime, 1842, by re- 
moving their goods, chattels and effects, and 
by concealing them, to prevent them from 
being levied upon, and taken in execution, or 
by other process. That said petition Tvas 
continued in said court from time to time, 
until the 27th day of May, A. D. 1843, when 
the said John F. Phillips & Son were by 
said district court declared bankrupt, under 
the said petition, and your plaintiff [Samuel 
W. Peckham] was, by consent of parties, ap- 
pointed by the said court assignee of said J. 
F. Phillips & Son, according to the provisions 
of said bankrupt act [of 1841 (5 Stat. 440)]. 
That on the 25th and 29th days of January, 
A, D, 1842, (the said firm of John F. Phillips 
& Son being then insolvent, and knowing 
their ow^n Insolvency, and in contemplation 
of bankruptcy, having liabilities outstanding 
against them of a greater amount than the 
aggregate value of their company propertj', 
and of the private property of the individual 
members of said firm,) the said John F. 
Phillips,— and John F. Phillips and John G. 
Phillips, under the firm of John F. Phillips 
& Son, — and John. G. Phillips, did make con- 
veyances to John R. BuiTows of said city of 
Providence, then a creditor of said firm, of 
the gi'eater and more valuable part of their 
private and company property, consisting of 
certain real estate, situated in said city of 
Providence, and in the town of Warwick, in 
said Rhode Island district, and of certain 
real estate situated in Swansea, in the Slassa- 
chusetts district, with a factory building, 
cotton house, dwelling house and other build- 
ings thereon standing, and of a large quan- 
tity of cotton and woollen machinery in said 
factory building; the said property being 
nearly the whole of the visible property of 
John F. Phillips, and of John F, Phillips & 
Son, and of John G. Phillips, upon which 
they obtained credit, and with which they 
carried on business. That the said convey- 
ances were made to the said John R. Bur- 
rows, by way of mortgage, to indemnify and 
save harmless him, the said John R. Bur- 
rows, of, and from all loss or damage, inter- 
est, costs or expenses, arising from, out of, 
or by reason of any indorsement or guaranty 
by the said John R. Burrows, made at the 
request and for the accommodation of said 
John F. Phillips & Son, of any and all notes 
and drafts theretofore made and executed 
by him, the said John F. Phillips, or by John 
F. Phillips & Son, or at any time thereafter, 
to be made and executed by him the said 
John P. Phillips, or by John F. Phillips & 
Son. That the said conveyances were made 



by the said John F. Phillips, and the said 
John F. Phillips & Son, and the said John 
G. PhiUips, for the purpose of giving the 
said John R. Burrows, being a creditor and 
endorser as aforesaid, a preference and prior- 
ity over the geneml creditors of said John 
F. Phillips and John G. Phillips, and are 
therefore a fraud upon said bankrupt act, 
and utterly void; and your orator claims 
that the property thus attempted to be con- 
veyed, should be sold, and the proceeds 
thereof distributed among all the creditors 
of said John F. Phillips and John F. Phillips 
& Son, according to the provisions of the act 
aforesaid. But that the said John R. Bur- 
rows, well knowing the premises, but con- 
triving to defraud the other creditors of said 
John F. Phillips and John F. Phillips & Son, 
and John G. Phillips, and to prevent them 
from realizing any dividend out of the pro- 
ceeds of the property conveyed as aforesaid, 
still claims to hold the same by the convey- 
ances aforesaid, and for the purposes therein 
named, against equity and good conscience, 
and contrary to the provisions and true in- 
tent and meaning of said bankrupt act 

The bill prays that a decree may be passed 
declaring the said conveyances to be a 
fraud upon said bankrupt act, and utterly 
void, and ordering the same to be delivered 
up into the custody of the court to be can- 
celled, and that the complainant and the 
creditors of the said John F. Phillips, and 
John F. Phillips & Son, and John G. Phillips, 
may have such other and further relief in 
the premises as is agreeable to equity and 
good conscience, and in conformity with the 
true intent and meaning of said bankrupt 
act. 

The answer in substance stated, that the 
said conveyances in said bill mentioned, were 
made on the 25th and 29th days of January, 
A. D. 1842, and the said petition filed on the 
20th day of September, A. D. 1842, more 
than two months subsequent to said convey- 
ances. And this defendant further saith, 
that at the time the said conveyances were 
made, he did not know or believe, that said 
John F. Phillips & Son, or either of them, 
had committed any act of bankruptcy, or 
that they, or either of them, intended to take 
the benefit of the bankrupt act. That said 
transaction was made in good faith, and un- 
der the following circumstances: 

That the said John F. Phillips is connect- 
ed by marriage with this defendant; that 
early in the year 1838, the said firm of John 
F, Phillips & Son, entered upon the business 
of manufacturing, and at that time request- 
ed this defendant to become their accom- 
modation endorser. This defendant then 
made inquiries, from which he received a 
high estimate of the business abilities of 
said John F. Phillips,^ and also obtained 
from him the promise, (which was frequent- 
ly renewed) to mortgage any or all of his 
property whenever requested "by this de- 
fendant. Thereupon this defendant engag- 
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ed to become the aeeommodatlon endorser of 
said John F. Phillips & Sob. But the ex- 
tent and amount of said endorsements were 
not fixed or limited by any agreement or un- 
dei*sta.nding between the said John F. Phil- 
lips or John G. Phillips, or either of them, 
and this defendant. That this defendant 
continued to endorse for said firm, and to 
large and increasing amounts, until the fail- 
ure of said firm, without receiying any com- 
pensation therefor, — ^without any contract 
for compensation. That this defendant nev- 
er knew or believed, previous to said fail- 
ure, that said firm were not able and willing 
to meet all their liabilities, and to pay all 
just claims against them, whenever they 
fell due, Tliat in the month of December, 
A. D. 1841, and for the space of several 
weeks, at various times subsequent, he re^ 
quested said firm and the members thereof^ 
to make the said conveyances. That the 
cause, and the only cause which induced this 
defendant to make said requests, was this. 
That one of the children of this defendant 
had been suffering under a disease, which 
affected the mind, and which would (as the 
defendant feared and anticipated) leave the 
child deprived of reason, and for life help- 
lessly dependent Your defendant therefore 
desired to place this small property (which 
he estimated at about ten thousand dollars,) 
in a position as secure as the laws could 
make it He asked that, in accordance with 
the business practice of this community, and 
the frequent offers and promises of said 
Phillips, the said conveyances should be 
made to hira for the reason above mention- 
ed, and for that reason only. That he made 
this request several times during the six 
weeks preceding the date of the said con- 
veyances. That the said Phillips delayed 
the same, without giving any reason there- 
for, other than the occupation of his time 
by his business engagements. This defend- 
ant further saith, that he had determined 
not to endorse for said firm, or either or 
both of them, to an amount greater than ten 
or twelve thousand dollars. That this, his 
intention, had never been expressed, nor ac- 
cording to his best knowledge and belief 
had it been made known in any way to the 
said John P. or John G. Phillips. That he 
found the extent of his endorsements unex- 
pectedly increasing; from about five thou- 
sand dollars at the time of said conveyan- 
ces, to about sixteen thousand at the time of 
the said failure. That his business began 
to be embarrassed by the extent of his said 
^endorsements, that his reciprocal endorsers, 
Joseph Burrows & Son, intimated to this de- 
fendant, that dissatisfaction with his en- 
dorsing to such an amount for said Phillips. 
That the business in which the said Phillips 
was engaged, and value of his factory prop- 
erty, was greatly depressed and constantly 
falling in the market. This defendant, 
therefore, expressed to the said Phillips his 
unwillingness to increase the amount of his 



endorsements, about the first day of April. 
That this was the first time he had ever ex- 
pressed, or in any way intimated siich a 
disposition to the said Phillips. That the 
said Phillips called in a mutual friend, and 
the three made an examination of the said 
Phillips's business, in the course of which 
the said Phillips stated that, during the en- 
suing sixty days, he could put into his busi- 
ness ten thousand dollars. That the said 
Phillips at this time, namely, on the even- 
ing of the 4th day of April, 1842, strongly 
urged this defendant to continue to endorse 
his paper, and to increase the amount That 
the said friend, a business man and manu- 
facturer, told this defendant that he could 
safely do so, after having made the said 
examination into Phillips's business. But 
this defendant was unwilling, from the rea- 
son existing in his family, from the incon- 
venience to his own business, and the dis- 
satisfaction and embarrassment to his en- 
dorser, as well as the unfavorable prospects 
of business, to increase his endorsements, 
and absolutely refused then, and for the 
first time, so to do. 

This defendant further denies all charges 
of collusion, confederacy and fraud in said 
bill contained. He saith, that at the time 
said requests were made, and said convey- 
ances executed, he supposed and believed 
that said Phillips & Son were solvent, and 
according to his best information and belief, 
said Phillips & Son entertained the same 
opinion. That said conveyances were re- 
luctantly made by said Phillips & Son, upon 
the request of this defendant That the 
said Phillips was sui-prised at the refusal of 
the said Burrows to increase the amount of 
his liabilities, and strongly urged this de- 
fendant to continue his endorser. 

The defendant prays that the said bill be 
dismissed with his costs. 

Mr. Whipple and Hazard & Jenckes, for 
plaintiff. 

Tillinghast & Bradley and A. 0. Greene, 
for defendant. 

STORY, Circuit Justice. Upon the argu- 
ment in liiis case it was admitted by the de- 
fendant's counsel, that they did not contest 
the general principles of law stated on the 
other side, so far as they were properly ap- 
plicable to the case. The main, if not the 
whole controversy, therefore, turns upon 
mattei-s of fact. I have considered these 
matters deliberately, and am, on the whole, 
of opinion, that the conveyances stated in 
the bill and answer, as executed by the 
bankrupts, were made by them in contem- 
plation of banliruptcy or Insolvency, and 
with a design, in that event to give a pref- 
erence to the defendant over all his other 
creditors, in fraud of ,the bankrupt act of 
1841 (chapter 9). 

The facts are somewhat complicated, and 
I am not aware, that any useful purpose 
would be subserved, at least, so far as my 
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own judgment is concerned, by minutely ecs:- 
araining them at large. I wish, therefore, 
merely to state, that the evidence satisfac- 
torily establishes to my mind, that the bank- 
rupts were, at tlie time of those convey- 
ances, either absolutely insolvent, or in a 
state so nearly approaching it, that they must 
have contemplated insolvency as in a high 
degree probable, if not inevitable; and that 
these conveyances were designed, in that 
event, to secure a preference to the defend- 
ant, as their drawer and guarantor, a pref- 
ex-ence over all their other creditors. These 
conveyances, as we shall presently see, cov- 
er a very large proportion of all the prop- 
erty of the bankrupts. They were then ow- 
ing large debts, fully equal in amount to 
their property, which were then due or soon 
to become due; and, without the aid of the 
defendant to sustain them by his endorse- 
ments and credit, they could not go on in 
business. It was under these circumstances 
that the conveyances were made. Now, 
nothing can be clearer or better founded in 
reason and common sense than the rule, 
that every man must be presumed to know 
and comprehend the natural results of his 
own conduct. He, who being deeply in 
debt, and therefore embairassed for want 
of sufficient means, which are, used moder- 
ately, applicable to his relief, applies to an- 
other pei-son for present and future aid and 
succom', and conveys to him the title of all 
his property, in order that this aid and suc- 
cour may be instantly given and constantly 
continued, as it must be to be effectual, can- 
not but know, that he is in imminent dan- 
gex" of stoppage in his business, and of be- 
ing reduced to immediate insolvency; and 
by such conveyances he does in fact give, 
and must be presumed to intend to give a 
preference and security to that person in that 
veiy event over all his other creditors. What 
is this, but making the conveyance in con- 
templation of bankruptcy or insolvency, with 
an intent, in that event, to give that person 
a preference over all other creditors? I con- 
fess, that in my view of the facts, with the 
deep indebtment of the bankmpts, and the 
involved state of their assets, I do not well 
see, how a reasonable hope could be in- 
dulged of escaping bankruptcy. It was con- 
fessedly inevitable, if the aid or succour of 
the defendant as endorser, or guarantor, 
was subsequently, at any time, withdrawn. 
It is not an unimportant fact, that these 
conveyances were made upon the very eve 
of the period when the bankrupt act was to 
come into full and complete operation. 
They were made on the 25th and 29th of 
January, 1842; the bankrupt act took full 
effect on the 1st of February, 1842; and the 
bankrupts actually failed in the beginning 
of April following,— that is, within little 
more than two months after the convey- 
ances were executed. How it is possible, 
under such circumstances, to escape the con- 
clusion, that a total stoppage of busmess 



was then in the open vision of the bank- 
rupts as a probable, nay, a certain event, 
unless the aid of the defendant, or some 
other responsible endorser or guarantor, 
could be obtained, I profess not to be able 
to understand. No new or extraordinary 
events, changing the fortune of the bank- 
rupts in any essential manner, axe shown to 
have occurred in the intermediate period be- 
tween the close of January and the begin- 
ning of April. The effort, therefore, of the 
bankrupts, was a desperate effort to relieve 
themselves from the embarrassments of 
debts which were daily pressing more and 
more heavily upon them. The very convey- 
ances show, that they were not made merely 
as an indemnity to the defendant to cover 
past responsibilities, but that they were de- 
signed also to include future responsibilities, 
Vhich should be incurred by them. He 
was to sustain the credit of the bankrupts, 
as far as he might or would, in the struggle 
to avert the impending dangers; and when 
he stopped his endorsements and guaranties, 
they must sink, and they did sink, under 
the superincumbent weight of their debts. 

The learned counsel on the opposite side 
differ widely in their views of the evidence. 
There are three points which seem to be the 
most important, and should be examined 
with a close and scrutinizing care. First, 
what, at and about the close of January, 
1842, was the actual amount of the debts of 
the bankrupts; secondly, what was the true 
and real value of their assets at the same 
period; thirdly, what was the amount of the 
property included in the conveyances to 
the defendant. Now, it seems to me clear, 
from the evidence, that the debts of the firm 
were upwards of $36,000, at the time of 
these conveyances. The assets of the firm 
did not, at that time, according to the esti- 
mates of the bankrupts themselves, exceed 
that amount But, in point of fact, the 
basis of this very statement is not a satis- 
factory one; for it is an estimate of the 
value of the property at its cost, and not at 
its then marketable value. Indeed, there is 
no proof whatever, that the property could 
then have been turned into cash to meet 
the debts, as they became due, at any prices, 
which would have paid the debts. It would 
have been a most extraordinary circum- 
stance, if the property would not, under the 
circumstances, have fallen far short of the 
amount of the debts, if sold, or if the sales 
could have been effected without great sac- 
rifices. And. then, as to the amount of the 
property of the bankrupts not included in 
their conveyances, it was manifestly very 
small. The estimate of the property of the 
bankinipts at the time of those conveyances, 
as made by themselves, was about $36,000; 
and from what I have been able to gather 
from the schedules in the case, (which are 
so obscure and ill digested that I have not 
been able to arrive at any very precise con- 
clusion,) all the property not included in 
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these conveyaBces does not exceed two 
thousand doUai-s, and seems apparentiy 
much less. So that here we have the bank- 
rupts, owing at the time of these convey- 
ances $36,000, the full amount of all their 
assets, and indeed, upon all reasonable cal- 
culations, far more, who convey to tlie de- 
fendant, their indorser and guarantor, the 
bulk of their property nominally for the 
consideration of §5,000, but in reality for his 
existing liabilities to that amount for them, 
and also for future liabilities to be incurred 
by him on their account. So that, stripped 
of its artificial form, we here have an in- 
debtment of the bankrupts to the full extent 
of all their means, to say the least of it, 
with a possibility of escaping from immedi- 
ate insolvency and stoppage of their busi- 
ness only by future credits, to be given ta 
them by the defendant at his pleasure, and 
those credits avowedly to be given upon the 
basis of a direct preference over all the 
other creditors, in case of that very insol- 
vency and stoppage of business. It is dif- 
ficult for me to perceive a more clear case 
for the application of the act of congress to 
conveyances made "in contemplation of 
bankruptcy, and for the purpose of giving a 
preference and priority over the general 
creditors of the bankrupts." 

I have thus stated my impressions of the 
force and results of the evidence in the case. 
I regi-et that it is so inexact and imperfect 
In its actual presentation. I should have 
thought, that the case might well have been 
referred to a master to ascertain the exact 
amount of the debts of the bankrupts on the 
2oth and 29th of January, 1842, the exact 
marketable value of all their assets at the 
same period, and the exact amount of prop- 
erty not included in the conveyances of the 
25th and 20th of January, 1842. I am still 
willing to do so, if the parties desire it. But 
upon the actual posture of the evidence, it 
seems to me, that the conclusions, which I 
have already suggested, are fully main- 
tained, and I have, therefore, not thought 
myself at liberty to put the parties to the 
expense of a reference to a master, unless 
they should be anxious to have it made. 

One other point has been suggested at the 
argument, which it is proper to notice; and 
that is, that even supposing that the bank- 
rupts did make these conveyances in con- 
templation of bankruptcy, for the purpose 
of giving a preference and priority over the 
other creditors, yet unless the defendant 
knew of that fact, and was a party to the 
arrangement, with that knowledge, he is to 
be treated as a bona fide purchaser for a 
valuable consideration without notice, and 
as saved out of the provisions of the second 
section of "the bankrupt act. In my view 
of the present case, that point does not 
arise; for it is impossible for me to doubt, 
4hat the facts connected with these convey- 
ances were not such as necessarily to put 
the defendant upon full inciuiry as to the 
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debts, the resources, and the situation of the 
bankrupts. He could not but know, that 
they were in a state inevitably leading them 
to bankrupt(g^, unless he sustained them by 
future large credits as well as by his past 
credits. If, under such circumstances, he 
chose to shut his eyes, and to make no inquir- 
ies, but to place confidence in the hopes of 
the banknipts, he must take the consequen- 
ces of his own voluntary confidence and in- 
dolent indifference. He took the convey- 
ances, knowing that they contained the 
bulk of the visible property of the bank- 
rupts, and that it rested solely with him 
whether they should stop business or not; 
and he was not boimd to sustain them by 
new credits for any certain period or for any 
certain amount 
But I am strongly of opinion, that, upon 
the true policy and interpretation of the 
second of the bankrupt act, it is not neces- 
saiy for the preferred creditor to have any 
knowledge or co-operation with the bank- 
rupt in arranging a preference In contempla- 
tion of bankruptcy. It is sufBcient, that the 
bankrupt himself intends such a preference 
in contemplation of banloruptcy, to bring 
the case within the provisions of the act. All 
conveyances made by the bankrupt in con- 
templation of bankruptcy, for the purpose 
of giving any prefex*ence or priority over 
the other creditors, are by the express 
terms of the act declared to be void. The 
second proviso in the section is a limitation 
merely upon the proviso of the act, and does 
not apply to the preceding enacting clause. 

XTpon the whole, my opinion is, that the 
plaintiff is entitled to a decree, declaring the 
conveyances' of the 25th and 29tb days of Jan- 
uary, 1842, to be fraudulent in the sense of 
the bankrupt act and void, and that the 
plaintiff is entitled accordingly to the relief 
which is sought by the bill. 

Decided accordingly. 
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Power of Attorney — Depahtore prosi Teksis 
OF THE Power— Intbstion— Witness— Inter- 
est IS CONTKOVERST — RELEASE. 

1. A letter of attorney which authorizes' an 
agent to purchase a certain steamboat from A. 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 
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B. and to draw bills on the principal for such 
•imounts, and payable at such times as should 
be afjreed upon between them, does not author- 
ize the agent to purchase the boat from other 
persons. 

2. The principal appears to have placed a spe- 
cial trust and confidence in A. B., as to the 
amount to be paid and the times of payment; 
and this can not be dispensed with hy the agent. 

3. The intention of the parties can not be 
shown different from the written power. 

4. The ageni, who, contrary to the power, as- 
sociates himself as one of the purchasers of the 
boat, is interested in the purchase, and can not 
be used as a witness, 

5. A release of all claims on him, by the plain- 
tiffs, under the special counts, does not restore 
his competency. As a joint purchaser he is lia- 
ble for the boat, and may be made liable, if the 
defendant shall not be bound. 

At law. 

Joy & Porter, for plaintiffs. 
Mr. Fraser, for defendant. 

OPINION OP THE COURT. This is a mo- 
tion for a new trial. The action -was brought 
to recover the amount of the several bills of 
exchange, drawn by G. M. Mills, payable to 
the order of Peckham and Borden, and di- 
rected to John Almy, Esquire, attorney for 
Messrs. Charles H. Carroll and Lucius Lyon, 
amounting to six thousand dollars. These 
bills were di-awn under a letter of credit, of 
which the following is a copy: 

"Hemon Walbridge, Esq.— Sir: George M. 
Mills is hereby authorized to purchase the 
steamboat belonging to you and others, for 
such sums of money, and payable at such 
times, as shall be mutually agreed upon be- 
tween you and him. And he is authorized 
to draw on me as the agent and attorney of 
Charles H. Carroll and Lucius Lyon, by 
drafts or otherwise, as said payments become 
due; which said drafts will be duly honored. 
Yours, etc., J. Almy, Attorney for Charles 
H. Carroll and Lucius Lyon. Detroit, Sept. 
12, 1836." 

The declaration contained special counts 
against Lyon, as acceptor of the bills, and 
also the common counts for goods sold, 
money, etc. It was proved that Almy was 
authorized by Carroll and the defendant to 
give Mills the letter of credit. That he was 
sent with it to Toledo, to buy a steamboat 
called the Caledonia, afterwards Don Quix- 
otte. That this steamboat was, at the time 
the letter was written, owned by Hemon 
Walbridge and others, but that Walbridge 
had sold his interest to plaintiffs, who were 
the other joint owners with Walbridge, at 
the time the letter was written. That Mills 
exhibited his letter of credit to the plaintiffs, 
made a trade with them for- the boat, drew 
the di-afts in payment, and gave them, with 
the letter of credit, to the plaintiffs, who 
thereupon agreed to deliver the steamboat 
to him. This was proved to be the steam- 
boat he was sent to purchase. She was 
wrecked in going to the place of destination, 
and never came into possession of the de- 



fendant It was also proved that Mills 
bought the boat for the joint benefit of him- 
self, and Carroll and Lyon. That with the 
assent of Can-oil and Lyon, he had paid for 
one quarter of the boat by an exchange of his 
property consisting of a house and lot at Tre- 
moinsville, and had drawn the drafts upon 
which the suit is brought, for the other three- 
fourths of the purchase money. This was all 
understood by Carroll, Lyon, Almy, and Mills,, 
and the matter was subsequently arranged 
between them, when the stock in the boat 
should be divided, after its arrival at Grand 
river. A full release had been executed to- 
Mills by the plaintiffs, of all liability to them 
upon the di*afts, in consequence of a verdict, 
etc. Almy's handwxiting and signature to- 
the letter of credit were proved; and it was 
also proved that he had authority to give the- 
letter, etc. The drafts were then offered in, 
evidence, but were objected to on the ground 
that Mills had exceeded Ids authority under 
the letter of credit, in this, that he had made- 
his contract with Peckham & Borden, the 
plaintiffs, whereas, by the letter of credit ho 
was only authorized to settle the terms as to 
price and terms of payment, with Hemon 
Walbridge alone. And the • court sustained 
thia objection. 

The plaintiffs' counsel then offered to prove 
lay Mills, that the letter was given with the- 
supposition that Walbridge was the part 
owner of the boat, and that the object of the 
letter was to buy the boat, and that the form, 
of the letter was accidental, and that it was- 
not the intention of the party, to limit him to 
contract with Walbridge, but to give him full 
authority to buy the boat. To this evidence- 
the counsel for the defendant objected, upon 
the gi'ound, tliat no parol testimony could be- 
given to explain this written instrument, 
which wag unambiguous; and also upon the- 
ground that it contradicted the written in- 
strument. The objection was sustained by 
the com-t, and the testimony was not admit- 
ted. The plaintiffs then offered Mills as a 
witness, to prove that Lyon had subsequently 
recognized the contract made by Mills, and 
had acted as the owner or pait owner of the 
boat under the contract. The witness was 
objected to, on the ground that it appeared 
from the testimony, he himself was one of 
the joint purchasers under the contract, and 
of coui-se was jointly liable for the full pay- 
ment of the purchase money. The comt sus- 
tained the objection, and refused to admit 
the witness; whereupon the plaintiffs volun- 
tarily suffered a nonsuit. 

On the above rulings of the court, the mo- 
tion for a new trial is made. The bills were 
objected to, on three gi-otmds: 1st. That they 
were not drawn in strict accordance with the 
letter of credit given in evidence, which letter- 
was directed to Hemon Walbridge, Esquire, 
and contemplated a mutual agreement to be 
made between him and Mills, in reference ti> 
the boat, to authorize the drawing of the 
bills. Where the words of a power are ex- 
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plicit and no doubt can arise on their con- 
struction, it would be a dangerous principle 
to establish, that a court may constme them 
differently, in accordance with the supposed 
intention of the parties. The letter of author- 
ity was not only directed to Walbridge, but it 
was intended that the contract should be 
made with him, and not with others who 
had an interest in the boat. The language is: 
"Mills is hereby authorized to purchase the 
steamboat belonging to you and others, for 
such sums of money, and payable at such 
times, as shall be mutually agreed upon be- 
tween you and him." Now here was evident- 
ly a confidence reposed in Walbridge exclu- 
sively, not only as to the price of the boat, 
but also as to the times of payment. This 
trast was not extended even to the partners 
of Walbridga Much less can it be fah'ly c6n- 
strued to extend to any pei-sons who might 
own the boat. Where the power is- thus re- 
stricted, it is not for a couit to say the re- 
striction was unwise, or that the persons 
giving the power, authorized a thing to be 
done, different from the clear import of their 
words. Such a rule of construction would 
assume a power rather to make contracts 
than to construe them. 

On the supposition that Almy was fully 
authorized to act in the premises, in say- 
ing that the bills should be honored, it 
might be construed as an acceptance in ad- 
vance, or an obligation to accept; But what 
bills did he, as the agent of Carroll and Lyon, 
say should! be honored? They were such 
as to amount and times of payment, as 
should be mutually agreed upon between 
aiills and Walbridge. The letter of author- 
ity is susceptible of no other construction. 
It will be observed that the special counts 
are not founded on the delivery of the boat, 
or on an express acceptance of the drafts, 
but an acceptance from the obligation im- 
posed by the letter of attorney to Wal- 
bridge. Now if the drafts drawn were not 
the drafts contemplated by the above letter, 
under what pretence can it be said they were 
bound to accept them? Mills interposed him- 
self as a party, not contemplated by the pow- 
er. CaiToU and Lyon may have agreed to 
tliis arrangement, but it was not within the 
power of attorney, and to that we must look 
exclusively, to ascertain whether Carroll and 
Xiyon were bound to accept the bills. If they 
were not so bound, then there was no accept- 
ance, and this action can not be maintained. 
[Edmondston v. Drake] 5 Pet [30 TJ. S.] 636; 
[TJ. S. v. Bank of the Metropolis] 15 Pet [40 
U. S.] 305; [Grant v. Naylor] 2 Pet. [27 U. S.] 
Cond. R. 95 [4 Cranch (S U. S.) 224]; 10 Johns. 
180; 3 Wils. 530; 6 Cow. 354; 8 Wend. 494; 
9 Wend. 54, 68; 4 Cow. 645; 2 Johns. 48; 5 
Johns. 59; 7 Johns. 393; 10 Johns. ISO; 10 
Wend. 57; 7 Wend. 315. 

The objection is not without force, that a 
contract to bind the principal, should be 
made in his name; and in this view, if the 
obligation to accept the bills was binding on 
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any one, it must have bound Almy to accept 
This, however, is rather a technical ground, 
and it does not seem to be necessary to rely 
on it 

The above positions are met by the plain- 
tiffs on the ground that the intention of the 
purchasers was carried out, and that is to be 
regarded in giving a construction to the let- 
ter of attoi-ney. The intention of the parties 
can never be disregarded, but how is that 
intention ix> be ascertained? The only safe 
rule is, to ascertain the intention from the 
language used by the parties. 1 Term R. 
703; 2 Bing. 522; Chit. Cont. 212; 4 Maule 
& S. 422; 6 Maule & S. 9, 12. Mills was, clear- 
ly an interested witness. He was released 
from liability on the special counts only, 
which set out the bills drawn by him. He 
had an interest of one-third of the boat, and 
was interested in sustaining the contract he 
made, by which he might exculpate himself 
from responsibility under the power. The 
boat in question was unfortunately wrecked, 
and the contest is, who shall suffer the loss. 
The case turns, as before remarked, on the 
letter of attorney, and the acts done by 
Mills in the purchase and drawing of the 
bills. 

Upofi the whole, we feel ourselves bound to 
overnile the motion for a new trial. 
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Case No. 10,899a. 

In re PEDERSON. 

[Betts' Scr. Bk. 220.] 

District Court, S. D. New York. June 9, 1851. 

SeAMES — EXTKAniTION — TREATY OP JULT 4, 1837. 

[Where a Swedish seaman deserted in a port 
of the United States, and afterward voluntarily 
returned to his country, thus placing himself 
under the control of his own government, that 
government by a subsequent oflaeial act, au- 
thorizing him to emigrate to the United States, 
is precluded from demanding his surrender as 
a deserter, under the provisions of the treaty of 
1827, art 14 (8 Stat 352).] 

A habeas corpus and certiorari were issued 
to bring the body of Lars Pederson before, the 
court, and also for a return of the proceed- 
ings before Commissioner Nelson in his case. 
It appeared from the papers that Pedei'son 
was one of the crew of the Swedish brig Lina, 
and shipped on board her in Norway on a 
voyage to the United States and back. In 
November, 1849, it is alleged, he deserted the 
vessel in New Orleans; arid being now found 
in this city, the vessel being in this port, he 
was arrested at the instance of the Swedish 
consul under the provisions of the treaty be- 
tween the United States and Sweden and 
Norway, and of the act of congress passed to 
carry into execution the treaty stipulations. 
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It was proved before the court that In 1850 
Pederson had returned* to Norway, and the 
port from which he shipped, and whei-e the 
owners of the Lina reside, and in June of that 
year, with the knowledge of the said owners, 
obtained a passport from the local authorities 
of that place to leave Norway for the Unit- 
ed States, and that he embarked at the same 
port for New Tork in a Swedish vessel with 
his family, and removed to New York for his 
permanent residence, where he now lives, and 
had resided eight months or more, when ar- 
rested for such desertion. 

BETTS, District Judge, held that the object 
of the treaty between the United States and 
Sweden and Norway, ratified July 6, 1827, 
{article 14), was to provide for the restoration 
of deserters from the vessels of the represent- 
ative nations, within the ports of each other, 
to the authority of the country to which they 
belonged. Neither country assumed the duty 
of compelling a deserter to serve out his con- 
tract on board the vessel from which he de- 
serted. The great national policy intended to 
be subserved by the stipulation is to have 
seamen restored to the countiy where they 
belong, and their obligation to continue with 
a particular vessel, or the sufficiency of their 
excuse for leaving her, are not matters either 
power takes jurisdiction over, or undertakes 
to decide, further than to ascertain the fact 
that they are attached to such vessel, proper- 
ly documented, when their arrest and surren- 
der is claimed. On their arrest as deserters 
they are delivered to the consul of the gov- 
ernment claiming them, to be sent home in 
such vessel as he may elect The local au- 
thority accordingly interferes only in case 
the facts proved show the seaman claimed is 
still prima facie under his shipping contract, 
so that the master of the vessel could right- 
fully enforce his service on board if the man 
was within his control, and that he is with- 
drawn from that authority only by his act 
of desertion. The judge observed he was 
not required to say whether this right of rec- 
lamation could be exercised at any period, 
however long after the desertion occurred, be- 
-cause, in the present case, the reason upon 
which the United States assumes to interfere 
to aiTest a deserter had -been fully satisfied 
by his voluntary return to Sweden, where he 
belonged, and by his thus placing himself 
under the control of his own government 
That government, by a public official act, sub- 
sequently authorized him to emigrate to the 
United States. "Whatever effect that permis- 
sion may have upon the civil rights of the 
mastei" or owners of the Lina, in respect to 
the violation of his contract with them by 
Pederson, it precludes the government of 
Sweden now demanding the surrender or ex- 
tradition of this man by the United States 
as a deserter from the Swedish flag. The 
United States, aside from its solicitude to ful- 
fill with fidelity every treaty engagement, 
would be impelled to execute on its part, 



promptly and strictly, mutual stipulations 
with other countries, so advantageous to its 
own navigation and trade, as those securing 
the return home of seamen who desert her 
service. But she could not expect that foreign 
governments will interest themselves to re- 
place within her power such seamen when 
they have been allowed to expatriate them- 
selves, after retmrning and placing themselves 
imder her authority subsequent to the deser- 
tion. The judge decided that the case be- 
fore him did not authorize the detention of 
the prisoner, and ordered him discharged from 
his an-est 
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Case ZS"©. 10,900. 

PEDRICK V. FISHER. 

[1 Spr. S65.] i> 

District Court, D. Massaehnsetts. May, 1S59. 

Marike Insurance— Isstjkable Inteuest — Pki- 

MAGE ON Freight — Loss of Vessel— In- 

SCEANOE ON Freight. 

1. The right of a master of a vessel to primage 
on freight, is an insurable interest 

2. The owners are not bound to insure such 
interest 

3. Where the owners had promised the mas- 
ter five per cent primage on freight as collected, 
and they had made insurance on the freight, and 
the vessel was lost, and no freight earned, but 
the owners collected their insuranci, held, that 
the master could not maintain a suit for primage. 

In this case, the respondents, owners of the 
ship Troubadour, appointed Pedrick the mas- 
ter, and in their letter of appointment and in- 
sti-uctions, they say that "the ship and freight 
are insured by the year,— ship valued at §70,- 
000, and freight valued at $25,000, on board 
or not;" and also, "for your services you are 
to have $25 a month, and five per cent pri- 
mage on the freight as collected." The vessel 
sailed from Newbuiyport, on March 12th, 
1854, with no cargo on board, and was wreck- 
ed on the 24th of the same month, and was a 
total loss, and the owners collected their in- 
sui-ance on the freight Pedrick, the master, 
did not insure his primage, and in this libel 
seeks to recover from Fisher & Co. five per 
cent of the amount of insurance received by 
them, on two grounds: (1) That if Pedrick 
had an insurable interest, the relation of own- 
ers and master made the owners agents of 
the master, so far as to make it their duty to 
insure the master's primage, without special 
request, and liable to him in damages for 
their neglect if they did not so insure; and 
(2) that as they had agreed to give the master 
five per cent, primage on the freight as col- 
lected, and had collected $25,000 insurance on 
freight, this was equivalent to collecting $25,- 



. 1 [Reported by F. B. Parker, Esq., assisted by 
Charles Francis Adams, Jr., Esq., and here re- 
printed by permission.] 
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000 on freigM, and entitled the master to re- 
cover five per cent of it, as his primage. 

B. F. Etollett, for libellant. 

S. W. Bates, for respondents. 

SPEAGUB, District Judge, held that Ped- 
rick had an insurable interest, either under 
the name, of primage, or wages, or commis- 
sions, but that the owners were not bound to 
insure it for him, without request; and that 
the letter of instructions contained no prom- 
ise, express or implied, on the part of the 
owners so to insure; and that if they had in- 
sured without the masterls authority, he 
would not have been liable to them for the 
premium paid; and, on the second point, that 
no freight having been earned, and none col- 
lected, no primage was to be paid; that mon- 
ey received from insurance, as indemnity, 
was not to be deemed freight collected; that 
the amount, in fact, obtained from the insur- 
ance companies, was by virtue of a distinct 
contract between the owners and the com- 
panies, to which the master was not a party, 
for which the owners alone paid the consid- 
eration, and of which they alone were enti- 
tled to the benefit Libel dismissed. 
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PEDKO v. ALLEN. 

[1 Lowell, 435.] i 

District Court D. Massachusetts. March, 1870. 

Seamen— Discharge— Lay—Deductioss — Costs. 

1. A mate was shipped for a whaling vo^; 
ace of three vears at a certain lay and a bonus 
of two hundred dollars, paid him at the tame of 
shipment and receipted for as a bonus "to per- 
form the voyage." He served faithfully for 
fourteen months, and was then discharged witn 
the master's consent upon terms satisfactory to 
both, one of which was that he should have his 
lay up to the time of his discharge. JBTeZJ, the 
owners could not deduct from the mate's lay a 
proportionate part of the honus as a set-off or 
recoupment on the ground that he had not per- 
formed the voyage. 

2. Costs given the libellant because the owner 
had refused to pay until the expiration of a cred- 
it which he had given for the oil. 

[This was a libel by F. Pedro against H. M. 
Allen for wages.] 
A. S. Cushman, for libellant 
O. T. Bonney, for respondent 

LOWELL, District Judge. The libellant 
sei*ved as second mate and afterwards as 
mate, on board the respondent's brig Pocohon- 
tas on a whaling voyage, and his lay is agreed 
to be §3o2.0T, which is his proportion, by the 
articles, for the time he served, unless some- 

1 [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] • 



thing is to be deducted for his not having per- 
formed the whole voyage. The contract was 
for three years, and he was discharged at 
Fayal, at his own request and with the mas- 
ter's consent at the end of fourteen months, 
and instead of receiving two months' extra 
wages, paid the amount of such wages to the 
consul as part of the conti-act of dischai-ge; 
of which no one complains. He says his 
agreement was to ship at the one-twentieth 
lay and two hundred dollars "bonus"; and 
when the shipping articles were signed, he 
received the two hundred dollars. The re- 
ceipt which he signed calls it a bonus, and 
adds *'to perform the voyage." H« swears 
that he did not read the receipt, and supposed 
he was merely acknowledging the payment of 
his bonus. It is admitted that the ordinary 
meaning of a bonus is an advance or premium 
to be paid at the time of shipment; and that 
it is usually given to secm-e the services of 
some skilful and well known whaleman. The 
respondent says that in this case it was mere- 
ly another mode of paying wages, and that 
a recoupment or deduction ought to be allowed 
for the part of the voyage which was not 
performed. Upon the evidence it seems to 
me that the contract was that the libellant 
should have a bonus,andthatthe understand- 
ing of course was that the voyage was to be 
performed. I do not know that the receipt 
departs from the implied contract in this re- 
spect But this agreement was subject to 
death, sickness, and other contingencies, one 
of which was the discharge of the officer on 
terms satisfactory to the master. In such a 
case he appears to me to have performed his 
voyage until it ended by common consent, and 
that the owner of the brig has no reclamation 
to make. The American doctrine, and I have 
no doubt the true doctrine, is, that freight 
prepaid, as such can be recovered back if the 
voyage fails; but I do not know that this 
rule has ever been applied to advance wages. 
There are, then, two objections to this recoup- 
ment One, that it was an absolute payment 
of which the owner took the risk, like ad- 
vance wages. The other, that the settlement 
with the master upon terms carefuUy agreed 
on, may be presumed to have foreclosed this 
demand, as it was not mentioned; and as 
both parties appear to have understood that 
the libellant was to have his proportionate 
lay. 

The question of costs depends on whether 
the libel was vexatiously brought without due 
notice, or too hastily. The letters filed in the 
case show that on the 5th of November, the 
respondent said he would settle with the li- 
bellant as soon as he could sell the oil; on the 
20ai of the same month, that he had sold it 
on sixty days' time; on the 24th, that he 
should not settle until he got his money. O^he 
libel was filed an the 21st of December. I 
cannot hold it to be premature. The seamen 
are not to take the risk or wait the expication 
of a credit The oil is not theirs, and they 
cannot control its sale. The owner may dis- 



PEEBLES (Case No. 10,902) 

count what is necessary for paying casli; but 
if the seaman insists on payment, he must 
indemnify himself by such discount. I sup- 
pose that in settling the agi-eed facts in this 
case, such a deduction was made. If not, it 
might have been if the libel was brought be- 
fore the end of the sixty days, as I suppose 
it was. 

Decree for the libellaut for §352,07 and 
costs. 
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In re PEEBLES. 

Es parte WATKINS. 

[2 Hughes, 394; 13 N. B. R. 149.] i 

District Court, E. D. Virginia, April and June, 
1875. 

Pj,BI>GE — SecUKITIES DEPOSITED WITH NOTE ~ 

General Lies— IAqoitable Rules ix Bank- 
EUPTcv Court— Homestead Exemption. 

1. Where collaterals are deposited for securing 
a particular note in a banking companv, by a 
shareholder who also owes it other notes, the 
collaterals consisting in part of the shares of 
the company, and in part of other securities, and 
the charter and by-laws of the company give a 
Koneral hen upon the shares of its shareholders 
for all debts due by them to the company, and 
tlie maker of the notes afterwards becomes a 
bankrupt, held, that the company, upon the 
shares of stock pledged, has a general lien for 
the satisfaction of all the notes of the share- 
holder. 

2. The remaining securities are bound for the 
other notes due, on the principle of equitv that 
the equities being equal between the company 
and the general creditors in bankruptcy of the 
maker of the notes, the possession of the se- 
curities by the company gives it preference. 

3. A bankruptcy court must rule as a court of 
equity would do upon such a pledge of collater- 
als, unless It can be proved that the pledge of 
them was made by the bankrupt under circum- 
stances that would render the preference void 
under the 3oth section of the general bankrupt- 
cy act (Rev. St. U. S. §§ 5128, 5129). 

4. ITie homestead exemption, provided bv sec- 
tions 1, 5, 16, 17, c. 183. of the Code of Vir- 
ginia, IS good against the Hen of an execution on 
personal property, and a court of bankruptcy 
V. Ill grant the homestead exemption in goods on 
which the execution lien attached before the ad- 
judication of the bankrupt, and this certainly 
where there was no levy or sale. 

In bankruptcy. On the 3d day of Novem- 
ber, 1874, Lemuel Peebles, the bankrupt, 
made his negotiable note to the Petersburg 
Savings and Insurance Company for eighteen 
hundred dollars, expressing in the body of the 
note that he deposited 168 shares of the capital 
stock in the said company, twenty shares of 
the Atlantic, Mississippi and Ohio Company, 
and a bon d to him of X W. Pool for $916.52, 

1 pieported by Hon. Robert W. Hughes, Dis- 
Vo'^<i "^-S*^^' ?J^J^ ^^^^ reprinted by permission. 
i-cf IN. JJ. K. 149, contains only a partial report.] 



as collateral security, "with authority to sell 
the same at public or private sale, or other- 
wise, at the option of the directors of the said 
company on the non-performance of this 
promise." On the 21st day of December, 1874, 
he filed his petition in bankruptcy, and was 
thereupon duly adjudicated a bankrupt. On 
the 7th day of January, 1875, Thomas G. 
"Watkins was appointed his assignee. At 
the time of making the negotiable note men- 
tioned, Peebles owed also a stock note to the 
company for $1,848, also a note of $1,250 in- 
dorsed by another person, also three notes 
amounting to $1,000, indorsed by three other 
persons, also a note of $2,300, and one of 
$900, indoi-sed hj another person. The total 
value of the collaterals deposited with the 
$1,848 note was $4,020, by estimate. 

The charter of the Petersburg Savings and 
Insurance Company contains the following 
provisions: "The said company shall have 
power to mate and ordain such ordinances 
and regulations, and generally to do any act 
and thing necessary to carry into effect this 
act, or to promote the object and design of 
the corporation. Every stockholder not in 
debt to the company, may, at pleasure, in per- 
son or by attorney, assign his stock on the 
books of the company, or any part thereof, 
not bemg less than a whole share, but no 
stockholder indebted to the company shall 
assign or make a transfer of his stock, or 
receive a dividend until such debt is paid 
or secured to the satisfaeti'--n of the board of 
directors." The bj'-laws of the conipanv 
contain these provisions: "In all eases of 
transfer of stock, all debts due or to become 
due to the company shall first be paid or 
satisfactorily secured. The interest of anv 
stockholder of this company shall be liable for 
the payment of any and all debts which may 
be due from him at any time to the company, 
either as principal or indorser, and in case 
there shall be more than one debt, the board 
of direetoi-s shall have the power to prescribe 
which one or more of such debts shall be paid 
out of the stock of the indebted member." 
The assignee files his petition here, char- 
ging that the company intends to make sale 
of the collaterals it holds from Peebles, pay 
themselves the note of S1.848 secured by 
them, and apply the surplus to the liquida- 
tion of the remaining notes in which Peebles 
is interested. The assignee complains that 
his rights will thereby be prejudiced, claim- 
ing that the surplus of the proceeds arising 
from the sale of the collaterals, after payment 
of the $1,848, now belongs of right to him 
as a part of the assets of the estate dis- 
tributable pro rata among all general cred- 
itors of Peebles. The question is, whether 
the banking company has a lien upon the 
collaterals for the satisfaction of the otlier 
notes of Peebles due to it after the payment 
of the petitioner's note (for $1,848), for which 
tliey were expressly pledged. This question 
has been much litigated. The Roman law 
gave a lien upon the chattels pledged for one 
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-debt for tlie satisfaction of all tbe debts held 
by the pledgee against the pledgor. But the 
rule of the common law of England and of 
this country is different Lord Mansfield, in 
-Green v. Farmer, 4 Burrows, 2221, stated 
the law of the subject in the following terms: 
"The convenience of commerce and natural 
justice are on the side of liens, and, there- 
fore, of late years, courts lean that way; (1st), 
where there is an express contract; (2d), 
where it is implied from the usage of trade; 
or (3d) from the manner of dealing between 
the parties in the particular case; (4th), where 
the defendant acts as a factor." This is still 
the law; that is to say. there is no lien at 
common law which gives the holder of pledg- 
ed personal propeity a lien upon it beyond the 
especial object for which it was pledged, ex- 
cept in the cases mentioned by Lord Mans- 
field. Equity, indeed, often extends the lien 
beyond the special object, when the general 
principles governing in courts of equity al- 
low it But in courts of law the rule is 
laid down in 4 Burrows. This condition of 
the law of the subject has made it neces- 
sary to resort to statutory provisions wher- 
ever the lien is sought to be secured; and it 
lias become a practice to give by statute this 
lien, in cases where it did not exist at com- 
mon law. The present case does not fall 
within any of the exceptions mentioned in 
Green v. Farmer; and if the banking com- 
pany has a lien at all upon the collaterals in 
its hands beyond the note for $1,848, it has it 
only by virtue of its charter and by-laws. 
Do these give the lien which it claims? Tliey 
certainly do in terms as to the 16S shares 
of the company stock, and the only question 
is, will this court enforce the provisions of 
Vhe charter and by-laws? The decisions in 
this counti-y construing the chartei-s and by- 
laws of corpoi-ations on this subject of liens 
are conflicting, and if there were no particu- 
lar precedents imperative upon this court 
there might be room for doubt what the de- 
cision in the present case ought to be. But 
the supreme court of the United States has 
passed upon this question in Bank of George- 
town V. Laird, 2 Wheat [15 U. S.] 390, and in 
Brent v. Bank of Washington, 10 Pet. [35 U. 
S,] 596. It has decided that "the lien of a 
bank, under its charter, on its shares, for a 
<lebt due from their owner, is superior in 
equity to a lien acquired from the owner by 
a. third person, and is not waived simply 
by taking other security for the debt" 

In the case at bar it was contended that 
the taking of the collaterals expressly as se- 
curity for the $1,848 note, and of indorsei-s 
as specific security on the other notes, was a 
virtual waiver of the lien which the banking 
company might otherwise have had on the col- 
laterals for the security oE the other notes. But 
the law is otherwise. Two points were decided 
in 2 Wheat. [15 TJ. S.] 390, where the case 
was essentially the same as the present one, 
viz,: (1st) That tlie provisions of the com- 
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pany's charter giving a general lien upon its 
shares are valid; and (2d), that taking other 
security for the debts to the bank does not 
waive tiie lien given by the charter on the 
stock of the bank itself. Under that, as well 
as under the well-settled general law, I 
must hold that the charter and by-laws of 
the Petersburg Savings and Insurance Com- 
pany did create a lien upon the shares of the 
company owned by Peebles beyond the note 
for which the collatei-aJs deposited by Pee- 
bles were given for the satisfaction of all 
the other notes due by Peebles to the bank. 
It is not necessary to decide whether the by- 
laws of this company are valid in claiming 
power for the directors of the company "to 
prescribe which one or more of several debts 
due the bank shall be paid out of the stock 
of the indebted member." As between the 
company and Peebles himself, this power 
may be valid, but as between the bank and 
third persons interested in the appoition- 
menl^ I incline to the opinion that this pro- 
vision of the nth by-law of the company 
is ultra vu'es and invalid. See Bullard v. 
National Eagle Bank, 18 Wall. [85 U. S-] 
589. If this were a suit at law it is plain 
that the provisions of the chaiter would be 
held to give a lien upon the 168 shares of the 
capital stock [of the company] a for all the 
notes of Peebles, but there was no lien on the 
other collaterals for any other notes than 
that for $1,848. K it were a suit in equity 
the equities of the stockholders of the bank- 
ing company on one hand and of the other 
creditors of Peebles on the other being equal, 
and the company having the legal title, the 
court would have to decree for the company 
as to all the collaterals. 

The only question is, whether the same 
principles obtain in a court of bankruptcy 
as in a court of equity. I see nothing in 
this case to induce a different decision in 
bankruptcy from such as would have to be 
given if the ease were before the court as 
a court of equity. It is not alleged or pre- 
tended that there were any circumstances 
attending the deposit of these collaterals with 
the company by Peebles which make it a 
case of preference under the 35th section of 
the bankruptcy law. There is no allegation 
or proof that there was any contemplation 
of bankruptcy by Peebles at the time, and 
knowledge of insolvency and intention to de- 
fraud the act on the part of the company. 
Unless such circumstances are alleged and 
proved, I do not see how this court, as a court 
of bankruptcy, -can give any other decision 
than that which it would be bound to give 
if the case were before it on its equity side. 
My opinion is, that the chartei* of the com- 
pany and its by-laws give the company 
a lien upon the shai-es of stock which it 
holds, for the payment first of the debt for 
which they were expressly pledged, and after' 



2 [From 13 N. B. B. 153.] 



PEEBLES cCOLLINS v.) 

that, of any and all other debts of Peebles 
to the eompanj' due or to become due which 
it held at the time. 

I am also of the opinion that the equities 
of the company in the remaining collaterals 
being equal to that of the other creditors of 
Peebles, and the company having legal title 
and possession, these other collaterals should 
follow the same course. I will give an order 
accordingly. See [Bank of Georgetown v. 
Laird] 2 Wheat. [15 U. S.] 390; [Brent v. 
Bank of Washington] 10 Pet. [35 U. S.] 598; 

2 P. Wms, 207; Ang. & A. C!orp. §§ 570-575, 
and cases there cited; 4 Burrows, 2221; 
Stoiy, Eq. Jur. § 1034; 7 East, 224; 2 Kent, 
Comm. 584. The cases in [Bank v. Lauier] 
11 Wall. [78 U. S.] 374, and [Bullard v. Na- 
tional Eagle Bank] 18 Wall. [85 U. S.] 594, 
turn upon the special provisions of the law of 
congress relating to national banks, which 
are different from the provisions of the 
charter of the Petersburg Savings and In- 
surance Company, and do not affect the de- 
cisions in [Bank of Georgetown v. Laird] 2 
Wheat. [15 U. S.] 390, and [Brent v. Bank of 
Washington] 10 Pet. [35 U. S.] 596. 

This cause was again heard, on the 2d 
June, 1875, on the bankrupt's petition for a 
homestead exemption, as to which the follow- 
ing were the facts of the case: At the No- 
vember term, 1874, of the circuit court of the 
city of Petersburg, T. L. Johnson sued out an 
execution against the goods and chattels of 
one Nelson and Lemuel Peebles (this bank- 
rupt) jointly, which went into the sergeant's 
hands on the 5th December, 1874. On the 
21st December, 1874, Peebles filed his peti- 
tion in bankruptcy, and was thereupon duly 
adjudicated a bankrupt Afterwards, to wit, 
on the 30th December. 1874, the execution 
was levied by the sergeant upon certain 
personalty of Peebles, specified in the return 
of the sergeant made at the March rules of 
1875, which personalty would otherwise be 
esemptable in lieu of a homestead es;emp- 
tion to said Peebles. 

[W. W. Crump and Meade Haskins, ap- 
peared for assignee, Thomas G. Watkins, 
who also took part in the argument. 

[Wood Bouldin, Jr., for the banking com- 
pany.] 3 

HUGHES, District Judge. The only ques- 
tion arising on the branch of the case now 
before me is, whether the bankrupt's claim 
of exemption in lieu of homestead is good 
against an execution lien, where the levy 
was not made until after the adjudication 
in bankruptcy. As the levy after that time 
was void, see Bump, Bankr. (9th Ed.) p. 217, 
and cases there cited (the estate of the bank- 
rupt having passed into the custody of the 
federal court bound by liens, but free from 

3 [From 13 N. B. R. 149.] 
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all interference by the officers of othei 
courts), the more direct question is, whether 
the homestead is good in this case against 
the lien of an execution. This question must 
be decided upon the laws of Virginia, for 
the homestead is given by the national bank- 
ruptcy law only in cases where it is given 
by the law of each state. The constitution 
of Virginia provides that "every householder 
or head of a famUy shall be entitled to hold, 
exempt from levy, seizure, gamisheeing, or 
sale under any execution, order, etc., real or 
pei-sonal property not exceeding ?2000 iu 
value," to be selected by himself. It author- 
izes the legislature to provide how this bene- 
fit may be obtained and enjoyed, by any law 
wMeh "shall not defeat or impair the bene- 
fit" of the provision. In pursuance of this 
authority, the legislature has provided, with 
some minuteness, the manner in which tlie 
benefit shall be claimed and secured in re- 
spect to the householder's real estate; but 
has not made such explicit special provisions 
as to personalty, doubtless from the imprac- 
ticability of doing so. But it has provided, 
in respect to personalty, in sections 16, 17, 
c. 183, of the Code, how the householder 
may, after execution sued out and levied, 
and even after sale, secure from sale, or aft- 
er sale, any personalty which he may select 
and designate as an exemption, to the 
amount allowed by law. Section 5 of the 
same chapter of the Code, provides in effect 
that though this personalty may be subject 
to the lien of mortgages, deeds of trust, or 
executions, the "claim of the homestead" 
shall be good against such "last-named 
liens." It seems to me, therefore, to be tri- 
fling with the subject to contend, in view 
and in despite of the express language of sec- 
tion 1, art 11, of the state constitution, and 
sections 1, 5, 16, 17, e. 183, of the Code, 
that the lien of an execution, whether levied 
or not certainly when not legally levied, is 
good against the homestead. Courts, of 
course, have no more right than private citi- 
zens to disregard the statute law of the land, 
and the arbitrary individual judgment of a. 
judge can be no more rightly exercised 
against a plainly written and constitutional 
law than that of a private citizen. 

The goods mentioned in the pleadings In 
this case must be set apart to the bankrupt 
notwithstanding the execution lien held by 
T. L. Johnson. See Payne v. Drewe, 4 East 
523; Angel v. Smith, 9 Ves. 335; Taylor v. 
CariTl, 20 How. [GJ U. S.] 594; Hagan v. 
Evans, 10 Pet [35 U. S.] 400; Harmar v. 
Dennie, 3 Pet [28 U. S.] 292; Weswall v. 
Sampson, 14 How. [55 U. S.] 52; Davis v. 
Andei-son [Case No. 3,623]. 
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Case 3Sro. 10,903. 

PEEK et al.v. FRAME et al. 

[9 Blatchf. 194; 5 Fish. Pat Cas. U3.] i 

Circuit Court, S. D. New York. Oct. 26, 1871. 

Patents— IxFit IN GEM ENT — AGQiiAVAtED Conduct 
OP Defendant— Increase op Damages. 

In this case, which was an action at law, for 
the infringement of letters patent, the plaintiff 
having bad, at the trial, a verdict for §5,000, 
the court, regarding the conduct of the defend- 
ant as peculiarly aggravated, increased the dam- 
ages to $7,500, as being a sum sufficient to cover 
the expenses of the trial, and something more, 
for the time and trouble of the plaintiff. 

[Cited in "Welling v. La Bau, 35 Fed. 304.] 

[aiotion for increase of damages in an ac- 
tion at law. 

[Suit brought upon letters patent for an 
"improved machine for sawing thin boards," 
etc., granted to John Myers and Robert G. 
Eunson, May 23, 1854 [No. 10,9G5] and ex- 
tended for seven years from' May 23, 186S. 
The plaintiffs [Eben Peek and Gilbert J. 
Bogert] were the owners of the patent for 
that part of the city of New York lying west 
of Broadway and Eighth avenue. At the 
trial (before WOODRUFF, J.) the plaintiffs 
had a verdict for §5,000. They now made a 
motion for judgment in their favor for such 
sum as should be px'oper, above the amount 
found by the verdict, not exceeding three 
times the amount thereof.] 2 

The motion was founded upon an affida- 
vit, made by one of the plaintiffs, setting 
forth the following facts: The plaintiffs 
bought their interest in the patent in 1864, 
and paid therefor a considerable sum of 
money for the original term, and afterwards 
for the extended term. The machine de- 
scribed in the patent is one of vei-y great 
speed and efficiency, and two or three of the 
machines are capable of doing the -whole re- 
sawing business of the west half of the city 
of New York. At the time the plaintiffs 
purchased such interest, the defendants 
Nichols and Robbins owned a right to use 
one of the machines in said district, and the 
plaintiffs, in order to render their interest 
in the patent profitable, purchased from 
those defendants. In January, 1865, all their 
Interest under the patent^ paying a consid- 
erable sum of money therefor. In Decem- 
ber, 1866, those defendants made an arrange- 
ment with the defendant Frame, to put into 
operation, in their place of business, which 
■was directly opposite the place of business 
of the plaintiffs, a machine substantially 
like the patented machine. Frame set. up 
the machine, and the other defendants fur- 
nished him with power to run it, and the 
profits of mnning it were divided between 
them. The defendants also cut down the 
price. of resawing from $4.00 per thousand 
feet, to ?2.50 per thousand feet, and divert- 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and by Samuel S. Fisher, Esq., and 
here compiled and reprinted by permission.] 

2 [From 5 Fish. Pat. Cas, 113.] 
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ed many customers from the plaintiffs' es- 
tablishment to their own. The plaintiffs 
were obliged to reduce the price of their Te- 
sawing to $3.00 per thousand feet The de- 
fendants were, at the very commencement, 
notified by the plaintiffs not to use the in- 
fringing machine, and threatened with a 
suit After fruitless negotiations for an ar- 
rangement, this suit was brought It was 
defended by a combination of infringers, 
formed by the defendants, who made up a 
common purse to resist the rights of the 
plaintiffs, and of other owners of rights un- 
der the patent. The trial of the suit was 
delayed by the defendants. At the trial, 
the plaintiffs proved, that the defendants 
had diverted from them up to December, 
1868, a large specified quantity of lumber, 
on which the plaintiffs lost a profit of $2.00 
per thousand feet; that, by reason of the 
reduction, by the plaintiffs, of the price of 
resawing, caused by the infringement, the 
plaintiffs had lost the sum of $1.00 upon ev- 
ery thousand feet of a specified quantity of 
lumber, which they had themselves sawed; 
and that such damages in all amounted to 
over $8,000. Large amounts of business 
had been diverted by the defendants from 
the plaintiffs, of which the plaintiffs could 
not prove the particulars, because they were 
known only to the defendants. The plain- 
tiffs incurred an expense, in conducting this 
suit, of upwards of $1,500. Since the trial 
in this suit, the patent had been sustained, 
on final hearing, in a suit in equity, in this 
court, against these defendants (Myers v. 
Frame [Case No. 9,991]), at a further ex- 
pense to the plaintiffs of $800, 

Frederic H. Betts, for plaintiffs. 
Keller & Blake, for defendants. 

WOODRUFF, Circuit Judge. I regarded 
the conduct of the defendants, as disclosed 
on the trial, as peculiarly aggravated, and 
find no reason for changing my opinion. 
The damages^ ought to be Increased by a 
sum sufficient to cover the expenses of the 
trial, and something more, for the time and 
trouble of the plaintiffs. Let the damages 
be increased to .?7.500. 

[Subsequently the case was heard upon a 
motion for the allowance of costs. Case No. 
10.904.] 

[For other eases involving this natent, see note 
to Myers v. Frame, Case No. 9,991.] 



Case No. 10,904. 

PEEK et al. v. FRAME et ah 

[5 Fish. Pat Cas. 211.] 1 

Circuit Court S. D. New York. Dec, 1871. 

Patents— Costs Whebb Some of the Claims 
AKE Void — Disclaimer. 

1. The mere fact that the plaintiff has ob- 
tained a verdict in an action on the case for the 



1 [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 
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infrmgement of a patent, is not conclusive that 
he is entitled to costs; for if the verdict be ren- 
dered in pursuance of section 9, Act 1837 [o 
Stat. 194], for the infringement of valid claims, 
while other claims are rejected as void for want 
of novelty, the plaintiff can not recover costs. 

2. Nor does the fact that, since the verdict, 
the plaintiff has disclaimed one or more of the 
claims of the patent, deprive him of his right 
to recover costs. Such a disclaimer might be a 
ground for a new trial, but so long as the ver- 
dict remains in force the plaintiff is entitled to 
the benefit of it. 

3. A disclaimer is necessair only where the 
thing claimed without right is a material and 
substantial part of the machine invented. 

4. If the disclaimer be of immaterial matters, 
it would seem that the filing of it does not affect 
the plaintiff's right to costs. 

[This was an action by Eben Peek and oth- 
ers against John Frame and others.] 

Motion for the allowance of costs in an ac- 
tion at law referred to in the report of the 
case of Peek v. Frame [Case No. 10,903]. It 
appeared that after the verdict was rendered, 
the plaintiff had filed a disclaimer to some of 
the claims of the patent in suit, and it was 
insisted that this was equivalent to a verdict 
against those claims upon the trial, which 
would have deprived the plaintiff of the right 
to recover costs. 

Fi^ederic H. Betts. for plaintifts. 
Keller & Blake, fcr defendants. 

"WOODRUFF, Circuit Judge. The papers 
submitted to me are wholly uisuflBLeient to 
show that the plaintiffs are not entitled to 
costs herein. The brief of the plaintiffs' coun- 
sel recites some facts, but they are not de- 
cisive. On the one hand, the mere fact that 
the plaintiffs obtained a verdict is not con- 
elusive that they are also entitled to costs; for 
they may have obtained the verdict imder and 
in pm-suance of section 9 of the act of 1837, 
which warrants a recovery for an infringe- 
ment of what is, in fact, new, and claimed as 
the plaintiffs' invention, notwithstanding the 
patentee has also, through mistake, without 
fraud or intent to deceive, clairaed something 
which is not new. 

If this verdict was rendered for an infringe- 
ment of valid claims, and it appeared that 
other claims were rejected in pursuance of 
that section, then, although the plaintiffs ob- 
tained a verdict, they are not entitled to costs. 
But if the verdict was, in fact, upon all the 
claims, in affirmance of the validity of each, 
and of the novelty of the inventions claimed 
in each, then the plaintiffs are entitled to 
costs. 

On the other hand, the mere fact that the 
plaintiffs have, since the trial and verdict, 
disclaimed one or more of the claims made in 
the patent, is not alone conclusive that the 
plaintiffs are not entitled to costs. If the ver- 
dict was rendered as secondly above suggest- 
ed, upon all the claims, affirmtag their validi- 
ty, and the novelty of the invention claimed in 
each, then what the plaintiffs may have said 
or done, by disclaimer or otherwise, does not 



deprive them of the effect of the verdict; and 
so long as it remains in force, not set aside, 
it is conclusive between the parties. The fact 
of disclaimer is high evidence, in such case, 
that the verdict was wrong, and that the 
plaintiff should only have recovered on the 
parts of the invention or patent therefor, 
which are not disclaimed, and such evidence 
might warrant a new trial. But while such 
a verdict stands, it is conclusive. 

And, finally, there is no evidence before me 
showing that, under the opinion in Hall v. 
Wiles [Case No. 5,954], the disclaimer, or the 
admission which it imports, would, if made 
during the trial, have affected the plaintiffs' 
right to costs. In that case, it is held that a 
disclaimer is necessary only where the thing 
claimed without right is a material and sub- 
stantial part of the machine invented. What 
has been disclaimed in this case does not ap- 
pear by the bill of costs, nor by the plaintiffs' 
brief, and, of course, not by my minutes of 
the trial, and nothing else is before me. 

Precisely what order I am expected to make 
on these papers is not very clear; but treat- 
ing the matter as a motion for costs on the 
verdict, I can only say that no sufficient 
ground for withholding costs, which ordinari- 
ly follow a verdict, appears or is shown. If 
I could treat it as an appeal from taxation 
(which it is stated to be in the brief submit- 
ted, though the accompanying bill of costs 
has not yet been taxed), I must then say that 
no sufficient facts are laid before me to war- 
rant any interference therewith, 

[For other cases involving this patent, see note 
to Myers v. Frame, Case No. 9,991.] 



Case Wo. 10,905. 

PEELE et al. v. MERCHANTS' INS. CO. 

[3 Mason, 27.] i 

Circuit Court, I>. Massachusetts. Oct. Term, 
1822. 

Marixe Ixsorance— Right to Abaxdox — Injury 

— Less than Half Value— Underwriter's 

Right to Possession. 

1. Policy on ship Argonaut and cargo at and 
from Leghorn to her port of discharge in the 
United States. Ship sailed on her voyage being 
owned and bound to Salem- She was cast away, 
in March, 1820, on a ledge of rocks near Ports- 
mouth harbour (New Hampshire), and immedi- 
ately bilged. She was in such a desperate situa- 
tion, that it was nine chances out of ten that 
she would be totally lost and wrecked in twenty- 
four hours. In this situation the owners aban- 
doned to the underwriters. There was no ver- 
bal acceptance of the abandonment, but the un- 
derwriters declined any further agency of the 
owners, sent their own agent to take possession 
of the vessel, sell her if he deemed best and act 
as he chose in all respects as to the vessel; but 
directing the agent not to meddle with the cargo 
(specie), which had not been abandoned. The 
owners never meddled with the ship after the 
abandonment; but the agent of the underwrit- 
ers took exclusive nossession, and by most ex- 
traordinary good fortune and good weather 
she was gotten off and carried to Portsmouth. in 

1 [Reported by William P. Mason, Esq.] 
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about U week. She was injured to about one 
half her value, and the necessary repairs could 
not be made in a period short of three months, 
which was a longer period than the usual length 
■of the voyage insured. After the vessel was got 
off, the underwriters offered to return her to the 
-owners. They refused to receive her. The un- 
derwriters then repaired her in three months im- 
der their own agent, and when repaired offered 
her again to the owners. The latter again re- 
fused to receive her; and never authorized the 
repairs in any shape. They adhered to their 
abandonment as good, and that henceforth they 
had nothing to do with the ship. Mdd, that the 
owners had a good right to abandon under the 
circumstances, even if the injury was less than 
-one half the value. 
[Cited in Columbian Ins. Co. v. Ashby, 4 Pet. 
(29 U. S.) 145; Northwestern Transp. Co. v. 
Continental Ins. Co., 24 Fed. 177.] 
[Criticised in Bosley v. Chesapeake Ins. Co., 
3 Gill & J. 468, 470; Deblois v. Ocean Ins. 
Co., 16 Pick. 309. Cited in Prince v. Ocean 
Ins. Co.. 40 Me. 487; Snow v. Union Mut 
Marine Ins. Co., 119 Mass. 593; Thompson 
v. Mississippi M. & F. Ins. Co., 2 La. 228.] 

2. In estimating that half value, there was not 
to be a deduction of one third, new for old, as 
in case of partial loss; the half value, which au- 
thorized an abandonment, was half the sum, 
which the ship, if repaired, would be worth, aft- 
er repairs made. . If the ship when repaired 
would not be worth double the amount of the re- 
pairs, the owners had a right to abandon, 

[Cited in Northwestern Transp. Co. v. Con- 
tinental Ins, Co., 24 Fed. 177,] 

[Disapproved in Deblois v. Ocean Ins. Co., 
16 Pick. 310, 311. Cited in brief in Lock- 
wood v. Sangamo Ins. Co., 46 Mo. 72. Cited 
in Taber v. China Mut. Ins. Co,, 131 Mass, 
250, Cited in brief in Wallace v. Ohio Ins. 
Co., 4 Ohio, 242,3 

3. The underwriters had no right to take pos- 
session of the ship, either to move her or to re- 
pair her, without the consent of the owners. 
These acts of taking possession, &e, after the 
abandonment, were, in point of law, an accept- 
ance of the abandonment, since the underwrit- 
ers could not be justified in them, except as own- 
ers of the proi)erty. 

[Cited in Gloucester Ins, Co. v. Younger, Case 
No, 5,487; Richelieu & 0. Nav. Co. v, Bos- 
ton Marine Ins, Co., 136 U. S. 433, 10 Sup. 
Ct 941; Northwestern Transp. Co. v. Con- 
tinental Ins. Co., 24 Fed. 177.] 

[Cited in Badger v. Ocean Ins. Co., 23 Pick, 
358, Cited in brief in Ellicott v. Alliance 
Ins. Co., 14 Gray, 318; Ellis v. Albany City 
Fire Ins. Co,, 50 N, Y. 402, Cited in North- 
western Transp, Co, v, Thames & M. Ins. 
Co,, 59 Mich, 234. 26 N. W. 344; Peele v. 
Suffolk Ins, Co,, 7 Pick, 256.] 

4. An abandonment once made and accepted 
is irrevocable by either party without the as- 
sent of the other. 

[Cited in Humphreys v. Union Ins. Co., Case 
No. 6,871; Copeland v. Phoenix Ins. Co., 
Id. 3,210; Northwestern Transp. Co, v. Con- 
tinental Ins, Co., 24 Fed. 179.] 

This was a suit by libel [by Willard Peele 
and others against the Merchants' Insurance 
Company] on the admiralty side of the court, 
founded on a policy of insurance. 

Nichols & Webster, for plaintiffs. 
SaltonstoU & Prescott, for defendants. 



STORY, Circuit Justice. This cause has 
been here heard upon the merits, the respond- 
■ents having appeared under a protest to the 



jurisdiction, and meaning to insist upon that 
objection, if there should be an appeal to the 
supreme court, they have filed a general de- 
nial, putting the material facts in issue, and 
titius brought the entire law as well as facts 
before the court for consideration. Upon the 
subject of jurisdiction I have no more to say, 
than that I have seen no reason to change the 
opinion which I expressed several years since, 
that originally and of right the jurisdiction 
did belong to the admiralty. Whether it is 
become obsolete by disuse, or by the pre- 
pondei-ating authority of the common law 
courts, so that it cannot and ought not now 
to be exerted by our courts of admiralty, is 
a question upon which I have no right even 
to conjecture what will be the judgment of 
the appellate court. I have, indeed, hitherto 
supposed the point rather of tlieoretical than 
practical importance, presuming that from 
private convenience, the benefit of a trial by 
jmy, and the confidence that is so justly 
placed in our state tribunals, the insm-ed 
would almost universally elect a domestic fo- 
rum. I shall most cheerfully acquiesce in 
any judgment which may be ultimately pro- 
nounced on the point of jurisdiction; but en- 
tertaining, as I do most sincerely, the opinion, 
that this court is rightfully possessed of it, I 
feel myself compelled by a sense of duty to 
entertain the suit, and to give my deliberate 
judgment, however unavailing it may be, up- 
on the great and interesting points which 
have been presented at the bar. I cannot, 
indeed, but express my deep regret, that the 
cause has come before this court at all, and 
especially imder circumstances of so much 
embarrassment and difficulty. My own situ- 
ation in relation to it is somewhat delicate 
and perplexing. But every consideration of 
this sort becomes trivial, when put in com- 
parison with the serious thought, that a very 
small sum only was oiighially in controversy; 
and that there is an almost moral certainty 
that the whole property will perish before the 
suit is finally terminated, so that a total loss, 
with all the expenses and charges of litiga- 
tion, must be borne by the unsuccessful party, 
I may add too, that the case appears to be 
contested upon principle j that the conduct of 
the parties is perfecfly fair; and that there 
is not the least reason to impute to either, 
'any desire to avail themselves of any rule of 
law, which is not founded in general justice 
and equity, and which may not consist with 
the most liberal good faith in matters of in- 
sui-ance. 

The policy on whidi the suit is" brought, 
bears date on the 6th of December, 1820, and 
insures for the plaintiffs "thirty thousand dol- 
lars on the ship Argonaut, valued at $12,000, 
and on property on board—viz, $4,000 on the 
vessel, $26,000 on the property on board, at 
and from Leghorn to her port of discharge in 
the United States," The loss is alleged to 
have been total, by reason of the perils of the 
sea, stranding and shipwreck. The material 
facts, as disclosed in the testimony (for there 
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is some contradictioa upon collateral matters) 
appear to me to be these: The sMp sailed 
from Leghorn on the 2d of February, 1821, in 
perfectly good order, on her voyage to the 
United States, having on board a cargo con- 
sisting of specie dollars, bags of rags, tile, &e. 
&C. Nothing material oceuiTed until Satur- 
day the 24th of March, when the vessel, 
about three o'clock in the morning, vrent 
ashore upon GeiTish's Island, near Ports- 
mouth, in New Hampshire. The accident 
was not in the slightest degree attributable to 
any fault or negligence of the master or crew, 
but was occasioned entirely by mistaking the 
light on the Isle of Shoals for Boston light 
(both being revolving lights, and the former 
having been erected since the departure of the 
ship on her voyage), and also by mistaking 
Portsmouth light for Baker's Island light, 
and Boon Island light for Cape Ann light. 
The place where the ship went on shore was 
surrounded by bi-eakers, and there being a 
heavy swell, and the ship having gone head 
upon the rocks, she strained very much, and 
thumped very hard, so that it was very dif- 
ficult to stand upon deck. Every effort was 
made to get the vessel off, by the crew; and 
guns being fired for assistance, in the morn- 
ing they procured it, and landed the specie. 
About noon the same day, the weather mod- 
erated, and lighters were got alongside, and 
tliey began to discharge the cargo. In the 
afternoon of the same day the vessel bilged, 
some of the planks of the bottom were bro- 
ken, and large holes made in them, and the 
tide ebbed and flowed into her within four 
or five feet of the deck. During the night, 
on the ebb tide, they got out as much of the 
cargo as they could. On Sunday a storm 
commenced about 10 o'clock a. m., and the 
impression of the master and other persons 
on board being that the ship would go to 
pieces, every effort was made to save as 
much as possible. There were at this time 
eighty or ninety people on board; and they 
cut away the running rigging without im- 
reeving it and cut the sails from the yards 
in any manner they could for the purpose of 
saving them, the ship being then considered 
in imminent danger. About one o'clock that 
day, the master and all the ci'ew quitted the 
vessel, deeming it very hazardous to their 
lives to remain on board, and leaving there 
a part) of the cargo. In the afternoon of the 
same day the weather moderated, but no at- 
tempt was made to get out any more of the 
cargo on that day. On Monday morning, the 
26th of March, they went on board again, and 
continued to discharge the cargo. During all 
this period no hopes were entertained of sav- 
ing the vessel, and her situation was gener- 
ally deemed one of extreme hazard. The sit- 
uation where she lay was very much exposed 
to the sea, and if the wind had blown heavi- 
ly from any quarter between southwest and 
noilheast she must inevitably have gone to 
pieces. Different estimates were formed of 
her value at this time, but the opinion of 
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the best judges was, that she was worth lit- 
tle more than her materials; and the chance 
of being gotten off was considered very small, 
so much so that the premium to insure it 
was by none valued at less than fifty per 
cent, and by many intelligent and skilful wit- 
nesses was valued at from seventy-five to 
ninety per cent Capt. Ramage, of the Unit- 
ed States schooner Porpoise, who went on 
board of the ship on Saturday, in a letter ad- 
dressed to the ownei*s on thq 25th of March 
(Sunday), and which reached them the same 
evening, described her situation as follows: 
"I left hei' about 7 o'clock last evening, bilged, 
with eight feet of water in her hold, about a 
mile and a half to the eastward of the light, 
and lying on a ledge of rocks, thirty or forty 
yards from the shore. It is very doubtful 
whether she can be saved." The substance 
of this information was communicated to the 
underwriters the next day, soon after the 
abandonment On Monday morning about 10 
o'clock, with the knowledge of her previous 
situation, the plaintiffs, as owners, abandoned 
the ship to the various underwritei-s by 
whom she was insured, and among others, to 
the respondents; to the Suffolk Insurance 
Company; and to the New England Marine 
Insurance Company. The cause assigned in 
the letter of abandonment was, that the ship 
was shipwrecked on GeiTish's Island. The 
abandonment was first handed by Capt Sil- 
ver, one of the owners, to Mr. Balch, presi- 
dent of the Merchants' Insm-ance Company, 
with a statement of the fact that he had 
come to abandon the ship. Mr. Balch made 
no definite reply, opened and perused the let- 
ter, and then inquired of Capt Silver about 
the situation of the ship, and the cause of 
the disaster. Capt Silver, among other 
things, stated, that Capt "Wheatland, one of 
the owners, had gone down to Portsmouth, 
and that he had a paper approving of that 
proceeding, which he wished Mr. Balch to 
sign. Mr. Balch expressed his satisfaction 
that Capt Wheatland had gone down, but 
said it was of no consequence for him to sign 
the' paper, for they should of course approve 
of Capt Wheatland's proceedings, and the 
presidents of the offices had had a meeting 
that morning, and had agreed to send an 
agent of their own. In like manner, abandon- 
ments were made to the other companies, the 
presidents of which referred to Mr, Balch as 
the person by whom the business was princi- 
pally to be conducted. No objection was 
made by either of the presidents, to the ac- 
ceptance of the abandonment; and on the- 
other hand no assent, except so far as it may 
be inferred from the other facts, was given 
to it The genei"al practice in these ofiices 
is, for the president not to accept abandon- 
ments, though from their station, they are 
generally the medium through which com- 
munications are made to the insured. Capt. 
Silver asked for a copy of the agent's in- 
structions, which Mr. Balch directed his clerk 
to give him. The following is a copy of those 
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instructions, signed by the presidents of the 
three offices: 

"Boston, March 26, 1821. Joshua Blafee, 
Esq.— Dear Sir: The ship Argonaut having 
been sti-anded on Gerrish's Island, near 
Portsmouth, and abandoned to the insurers, 
■we have consulted together, and appoint you 
the agent of the companies we represent, 
to act and do what is needful in this busi- 
ness. With regai-d to giving instructions, 
we have only to say, that we leave to you 
to attempt to get the ship off, or to sell 
her as she lies; to sell the materials there, 
or to send them to Boston; and generally 
to exercise your own discretion, in which 
we doubt not you will do whatsoever shall be 
most for the interest of all concerned. The 
cargo has not been abandoned— you therefore 
can have no controul of that; but still we wish 
you to do all in your power to make the loss 
as small as possible. Shall be obliged by 
your informing us, when convenient, what is 
the situation of the property. Respectfully, 
&c." 

Mr. Blake further states, that at the same 
time he received a memorandum, as part of 
his instructions, but which was not seen by 
the plaintiffs, which after stating certain par- 
ticulars respecting the ship and cargo, and 
suggesting what it might be best to do, in 
case the ship was got off, or was sold, adds: 
"Capt. Wheatland, one of the owners, is there, 
and it will be proper to consult him in what 
concerns the cargo, as he has not abandoned 
the cargo. If the loss should prove to be less 
than fifty per cent, on the ship, the abandon- 
ment will not take effect. The ship's provi- 
sions belong to and make a part of the ship." 
Mr. Blake went to Portsmouth, saw the state 
of the ship, and returned to Boston on Thurs- 
day morning, leaving a Mr. Hawkes as the 
agent for the underwriters, with authority to 
endeavour to get the ship off, ^d proceed in 
every respect as to him should seem best for 
the preservation of the ship and property, 
during his absence, or until another agent 
was appointed by the underwriters; and this 
agency was confirmed by the three presidents 
by the mail of the next day. Mr. Hawkes 
accordingly set to work with forty or fifty 
men, and eventually succeeded, by great ex- 
ertions, and the use of rags, beef, &c. in stop- 
ping the principal leaks, and getting the ves- 
sel off, though the weather was unfavoura- 
ble, and with the assistance of about twenty 
boats, on Friday, the 30th of March, towed 
her up to a wharf in Portsmouth, There 
were several holes in the bottom of the ship, 
lying principally within the space of sis feet. 
From the time of the abandonment, the ship 
owners ceased to have any thing to do with 
the ship; they never assented, and were not 
asked by the underwriters to assent, to the 
appointment of Mr. Blake or Mr. Hawkes as 
agent, and the whole proceedings to get the 
ship off, were exclusively directed by the un- 
derwriters and their agents, at their own 
cost and expense. The expense of getting- off 



the ship was about $907. On Monday, the 2d 
day of April (a week after the abandonment), 
and not before, Mr. Balch, in behalf of the 
Boston companies, informed the plaintiffs by 
letter that the ship was got off, offered to 
make a compromise, and wished them to take 
the ship and repair her. He added, "Should 
we not agree in this, it is our intention to 
have the ship repaired as soon as practica- 
ble, and to return her to you." This letter 
was never answered. About the Sth of April, 
the underwriters sent an agent to Ports- 
mouth, to make an estimate of the necessary 
repairs to put her in as good order as she was 
before, who estimated the gross amount, mak- 
ing the most liberal allowance, at $5,412. As 
soon afterwards as could convenientiy be 
done (about the 20th of April), the repairs 
were begun, under the direction of a skilful 
and intelligent agent; and all the repairs 
were made by him according to his best judg- 
ment, with suitable instructions from the un- 
derwriters, and were completed, about the 
19th day of June, 1821. The underwriters on 
the 23d of June, wrote a letter to the owners, 
stating the fact, that the vessel was repaired, 
and offered to deliver her to them. The 
plaintiffs on the 26th of June, replied, reject- 
ing the offer, and relying on their abandon- 
ment as accepted, and offered to execute a 
further transfer, reciting according, to the 
laws of the United States, the certificate of 
registry. They also declined to agree to the 
proposal of a sale of the ship without preju- 
dice, assigning as a reason the insufficiency 
of the repairs, &c. To this letter the defend- 
ants replied on the next day, (the 27th June) 
denying any acceptance of the abandonment, 
and expressing surprise at the assertion, and 
added: "Onyourinformingusthattheshipwas 
ashore and bilged, and in a situation in which 
it was not probable she could ever be got off, 
and that you therefore wished to abandon; 
under the impression that your information 
was correct, we sent an agent with full pow- 
ers to act as he should think proper, after he 
should have ascertained the facts; but on his 
arrival he found the facts materially differ- 
ent—the ship was not bilged, although her 
keel was badly chafed, and she leaked badly; 
nor was she in so desperate a situation as we 
had been led to believe. He therefore took 
measures immediately to get her off, and eas- 
ily succeeded, and carried her to the wharf, 
where she now lies." The plaintiffs replied 
to this letter on the 9th July, declining any 
further correspondence. The defendants 
again wrote the plaintiffs on the 28th July, 
stating, that an offer had been made for the 
ship of $11,000, and that the agent thought 
he could get $12,000, if he was authorized to 
sell her, and proposed giving him authority 
to sell her. No reply was made to this letter, 
and here the correspondence closed. The 
ship yet remains at the wharf in Portsmouth; 
and recentiy, the leak, which after the re- 
pairs continued for many months, has ceased, 
but the place where it is, and the manner in 
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which it has stopped is unknown. Such ap- 
pear to me to be the material facts of the 
case. There is, indeed, upon minor points, a 
diversity of testimony, which has employed 
the diligence and zeal of the parties; but 
which in my judgment bear so remotely upon 
the gi-eat points of the cause, that I have not 
thought it necessary to sift it with minute ac- 
curacy. As to the question of the sufficiency 
of the repairs, that is so dependent upon 
practical skill in nautical affairs, that If the 
cause were to turn, upon it, I "should, accord- 
ing to the known course of the admiralty, re- 
fer it to experts to report upon the whole evi- 
dence, what in their judgment is the true pos- 
ture of the case in this respect. 

The questions made and discussed at the 
bar with great diligence, learning and ability, 
from which I have derived no small share of 
instruction, and have been taught the intrinsic 
difficulty of the subject, are first, whether the 
plaintiffs had a right of abandonment upon 
the 26th of March, unuer kn the circum- 
stances of the case; secondly, whether, as- 
suming that there then existed no such right, 
there was an acceptance on the part of the 
underwriters, of the abandonment tendered by 
the plaintiffs, so that they are now bound to 
pay as for a total loss. As preliminary to the 
first enquiry, I thinic it important to notice a 
difference between the courts of this country 
and those of England, in respect to the right 
of abandonment. With us, an abandonment 
once rightfully made, is conclusive between 
the paities, and the rights flowing from it are 
not divested by any subsequent events, which 
change the situation of the property, and 
make that, which was a total loss at the time 
of abandonment, a partial loss only. And 
the right of abandonment is to be decided by 
the actual facts at the time of the abandon- 
ment, and not merely by the information of 
the assured; and consequently, if the facts 
do not then warrant it, no prior or subsequent 
events will give it any greater efficacy. This 
is the established doctrine, as I take it, of all, 
or at least of the principal commercial states 
(Wood V. Lincoln & K. Ins. Co., 6 Mass. 479; 
Adams V. Delaware Ins, Co., 3 Bin. 287; Ju- 
melv. Marine Ins. Co., 7 Johns. 412); and has 
been solemnly settled, upon the fullest de- 
liberation, by the supreme court of the United 
States (Rhinelander v. Insurance Co. of Penn- 
sylvania, 4 Cranch [8 TI. S.] 29; Mai'shall 
V. Delaware Ins. Co., 4 Cranch [8 U. S.] 412). 
Whether this decision has given entire satis- 
faction to the profession, is more than I can 
presume to say; and whether at a future 
time it may be fit to undergo a revision, as 
has been intimated at the bar, I pretend not 
to determine. I can only say, that the de- 
cision already made, is conclusive upon my 
present judgment; and so far as I have been 
able to comprehend the grounds on which it 
rests, it appears to me founded on sound rea- 
soning, public convenience, and the great 
principles of equity, which regulate the con- 
tract of insurance. The rule in the English 



courts is, as we all know, very different. 
There it has been held, that if an abandon- 
ment be rightfully made, it is not absolute, 
but may be controlled by subsequent events; 
so that if the loss has ceased to be total at 
any time before action brought, the abandon- 
ment becomes inoperative. M'Caith3^ v. Abel, 
5 East, 388; Bainbridge v. Neilson, 10 East, 
329; Patterson v. Ritchie, 4 Maule «& S. 393. 
The cases in which this docti-ine has been as- 
serted, do not to my humble judgment, pre- 
sent any solid reasons to support it They 
appear to me to trench very much upon the 
true principles of abandonment, and to be 
supported by analogies not ve^T exact, or 
veiy cogent. And I find that they have 
struck the comprehensive and disci iminating 
mind of Lord Chancellor Eldon in the same 
manner. Smith v. Robertson, 2 Dow. 474. 
The doubts which he has thrown out have 
not been as yet satisfactorily answered. And 
it is no slight recommendation of the Amer- 
ican doctrine, that it stands approved by the 
cautious learning of Valin, the moral perspi- 
cacity of Pothier, and the practical and saga- 
cious judgment of Emerigon. 2 Valin, Comm. 
143, lib. 3, tit 6, art GO; Pothier, c. 3, note 
135; 2 Emerig. c. 17, § 6, p. 194. And see 
Roccus, Ins. note 66. 

It appears to me that this distinction has 
not at all times been sufficiently adverted to 
in our examination of the later English cases. 
Some of the remarks to be found there have 
a tacit reference to this doctrine; and many 
things thus receive an easy explanation, which 
it would otherwise be foxmd somewhat diffi- 
cult to reconcile with our stricter notions on 
the subject of abandonment It has been 
said too at the argument, that abandonments 
are not to be favoured; that they have been 
liable to great abuses, and that co;u:ts of 
law are not disposed to enlarge the practice. 
See Lord EUenborough's remarks in Bain- 
bridge V. Neilson, 10 East 329, 343. I am 
veiy much inclined to believe, that of late 
years this consideration has had quite as 
much weight as it deserved; and it is by no 
means clear, if the spirit of the cases decided 
by that great man, Lord Mansfield, had been 
fairly followed, that much uncertainty as to 
the law would not have been done away, and 
many fruitful sources of litigation dried up. 
At present there is enough of doubt and ob- 
scm-ity as to the right of abandonment in 
cases of sea damage, stranding, shipwreck, 
and loss of the voyage by the ship, to en- 
courage expensive suits, and to lead one to 
the conclusion, that it were far better for the 
question to be settled npon some general prin- 
ciple in any way, than to remain in its present 
condition. 

The. plaintiffs contend that they had a right 
to abandon, (1) because the ship at the time 
was cast ashore and bilged, and in so dan- 
gerous a situation that the chance of recovery 
was desperate; (2) because she was injured 
by the accident to more than half her value, 
which of itself constituted a technical total 
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loss. Much minute criticism has "been em- 
ployed upon the language of the witnesses in 
describing the state of the ship; and I ob- 
serve that the underwriters in their letter of 
the 27th of June, lay great stress upon the 
circumstance, that at the time of the aban- 
donment the vessel was represented to be 
bilged; and it has been strenuously argued 
that she was not in fact bilged. It appears 
to me that in the nautical sense of the phrase 
she was bilged, understanding that phrase to 
import in common usage, as well as in the 
opinion of lexicographers, that state of the 
^ip, in which water is freely admitted 
through holes and breaches made in the 
planks of the bottom, occasioned by injuries, 
whether the ship's timbers are broken or not. 
But waving all question on this point, what 
in fact was the situation of the ship at the 
period of abandonment? She lay on a ledge 
of rocks on a dangerous and exposed shore. 
Her bottom was broken through, so that the 
tide was freely admitted into her hold through 
several holes. Her cargo was from uecessity 
discharged. Her sails and rigging were cut 
from the masts, and all her furniture was re- 
moved for safety. The mascer and crew had 
deserted her, expecting her to go to pieces, 
and her situation was one of extreme hazard. 
The chance of getting her ofE was small; and 
if gotten off, the expense of this, and the 
necessai*y repairs, must be very gi'eat. I do 
not say it would be one half her value, for 
that is a point which will be hereafter con- 
sidered. The repairs alone, in the opinion of 
an agent of the underwriters, who at a sub- 
sequent period examined the vessel after she 
was in safety, and with the best means of 
judgment, would be upwards of $5,000; and 
in point of fact, the repairs actually made 
fell very little short of that sum; and the ex- 
pense of getting the vessel ofC was upwards 
of §900; and if the first attempt had not been 
successful, might greatly have exceeded that 
sum. So that in addition to the other facts of 
the case, we have that of actual injury and ex- 
pense to an amount nearly equal to half the 
valuation of the ship in the policy. And I 
may add to all this, that the requisite repairs 
could not at that season of the year be made 
in a period much short of three months, a 
period equal to thfe usual length of the voy- 
age .insured. Under such circumstances, I 
must say, that if there ever was a case for 
an abandonment upon a stranding or ship- 
wreck, call it as you may, where the damage 
was less than fifty per cent and the vessel 
was in extreme peril, yet if gotten oS. was 
repairable, scarcely could a stronger case be 
wished or imagined than the present. Still, 
if the law be otherwise, it is certainly not 
for me to attempt to ingraft a new principle 
into the doctrine of insurance. I am content 
on this, as on all other occasions, as a duty 
best fitted to my humble talents, to adminis- 
ter the law as I find it, and to give the par- 
ties, who stand upon their rights, the fullest 
benefit of that law. T will take occasion here 
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also to remark, that we are not to judge of 
this case by subsequent events, except so 
far as they operate by way of evidence upon 
the preexisting state of the ship. The right 
of abandonment depended altogether upon the 
facts as they then were, and upon the con- 
elusions which reasonable men ought then 
to draw from them in the exercise of a sound 
discretion. 

It has been very justly stated, that a tolal 
loss in the contemplation of law does not 
necessarily suppose the actual destruction of 
the thing insured. It may technically exist, 
when the thing is in safety, but is for the 
time being lost to the owner, or taken from 
his free use and possession. Such are the 
common eases of total losses by capture, by 
embargoes, and by restraints and detain- 
ments of princes. On the other hand, it is 
as clear, that the mere occurrence of these 
accidents does not constitute a total loss, if, 
in iK>int of fact, the peril has passed away 
at the time_of the abandonment. Lord Mans- 
field, upon "one occasion said, "no cases say 
that the bare existence of the hull of the 
ship prevents the loss from being total." 
Milles V. Fletcher, 1 Doug. 231. And on an- 
other occasion he observed, alluding to the 
objection, "it might as reasonably be argued, 
that if a ship sunk be weighed up again at a 
great expense, the crew having perished, 
the insured could not abandon, nor the in- 
surer be liable, because the body of the ship 
was saved." Goss v. Withers, 2 Burrows, 
683, 697. See, also, 2 Bmerig. Ins. c. 17. § 2, 
p. 181; 1 Emerig. Ins. c. 12, g 13, p. 400> 
On the other hand, Lord Ellenborough 'has 
told us, that "there is not any case nor prin- 
ciple, which authorizes an abandonment, un- 
less where the loss has been actually a total 
loss, or in the highest degree probable at the 
time of the abandonment." Anderson v. 
Wallis, 2 Maule & S. 240, 248. I lay great 
stress on these last words, because it is 
manifest from the case, that they were used 
with reference to a technical total loss, and 
shew that the right of abandonment does not 
always depend upon the certainty, but upon 
the high probability of a total loss either of 
the property or voyage, or both. And in 
one of the latest cases ever decided by the 
same learned judge, he uses expressions in- 
dicating a perfect coincidence with the opin- 
ion of Lord Mansfield. He there observed, 
"the mere restitution of the hull, if the plain- 
tiff may eventually pay more for it than it is 
worth, is not a circumstance by which the 
totality of the loss is reduced to an average 
loss." M'lver v. Henderson, 4 Maule & S. 
576, 584. See, also, Bell v. Nixon, 1 Holt, N. 
P. 423. I think, therefore, that it may be as- 
sumed as a position not now controverted, 
that the existence of the ship does not pre- 
vent the loss from being considered total to 
the owner. Peters v. Phoenix Ins. Co., 3 
Serg. & R. 25. 

What then is the criterion by which we are 
to ascertain when a total loss of a ship has 
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taken place, so as to justify an abandon- 
ment? Or, to bring it down more closely to 
the present case, what is a total loss in cases 
of sea damage, stranding and shipwreck? It 
is stated, and the position seems incontro- 
vertible, that the mere stranding of the ship 
is not of itself to be deemed a total loss, so 
as to entitle the insured immediately to 
abandon. Marsh. Ins. (Condy's Ed.) bk. 1, 
c. 13, § 1, p. 5S2. The reason is obvious. It 
may occasion but a slight injury easily re- 
paired, and the vessel may be gotten off with 
a small expense, and the retardation of the 
voyage be trivial and unimportant. But the 
stranding may be attended with circumstan- 
ces which would justify an abandonment, 
even though the hull of the ship should not 
be materially damaged. As, if she should 
be driven by a violent hun-icane (such as oc- 
curs in the tropical climates, and sometimes 
even in our own) upon a high and sandy 
beach, or other place, so distant from the 
shore, or the means of adequate relief, that 
the expense of removal would ^ceed the 
value of the ship. Such a case is evidently 
contemplated in the treatises where the gen- 
eral doctrine is asserted. Id. bk. 1, c. 13, 
§ 1, p. 582; 1 Bmerig. c 12, § 13, pp. 407-411; 
2 Emerig. e. 17, § 2, pp. 180, 181; Poth. Ins. 
note 116; 2 Valin, Comm. lib. 3, tit 6, art. 46, 
p. 102. And see Fontaine v. Phoenix Ins. 
Co., 11 Johns. 293. But although a mere 
stranding will not justify an abandonment, 
yet, It is said, a stranding which Is followed 
by shipwreck, or which in any other way 
renders the ship incapable of prosecuting the 
voyage, will. Marsh. Ins. bk. 1, c. 13, § 1, p. 
583. That again is a proposition, which in 
part depends upon what constitutes a ship- 
wreck in contemplation of law. If the defini- 
tion of Mr. Marshall (Marsh. Ins. bk, 1, 
e. 13, § 1, p. 582) be assumed as correct, that 
shipwreck, is when the ship is so broken, 
disjointed, or otherwise injured, that it no 
longer exists in its original nature and es- 
sence, (for though the wreck may remain, 
yet the ship is lost) there can be no doubt 
of the doctrine. A learned judge in our own 
country has given a somewhat different defi- 
nition, which it has not been denied at the 
argument, would constitute a good cause of 
abandonment. He says, "A ship becomes a 
wreck, when, in consequence of the injury 
she has received, she is rendered absolutely 
innavigable, or unable to pursue her voyage 
without repairs exceeding the half of her 
value." Wood t. Lincoln & K, Ins. Co., G 
Mass. 479, 482, The accuracy of this defini- 
tion has been questioned, as it points rather 
to the circumstances which constitute a total 
loss justifying an abandonment, than to the 
nature of the injury and state of the ship. 
Innavigability is by foreign writei-s distin- 
guished from shipwreck; and the former is 
often applied to the ship, when in conse- 
quence of accidents, she is incapable of being 
repaired, or the repairs would cost as much 
as a new ship. 1 Emerig, c. 12, § 12, p. 399; 
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Id. § 38, pp. 575, 591. Emerigon appears to 
me to have defined the term in a manner 
more comformable to its nautical, as well as 
legal sense. After giving the etymology of 
the term "naufrage" (naufragium), he says, 
there are two kinds of shipwreck; the first, 
when the ship is submerged or sunk so that 
no permanent vestige remains upon the sur- 
face of the water; the second, when the 
ship, being stranded, has an opening through 
which the sea water is admitted so as to fill 
her hold, although she does not absolutely 
disappear. Id. c. 12, § 12, pp. 400, 403; Id, 
§ 13, pp. 408, 409, In both cases he considers 
the owner entitled to abandon, not, as was 
intimated at the bar, upon any peculiar pro- 
vision of the French ordinance, for that or- 
dinance allows abandonment in cases of 
shipwreck generally, leaving the import of 
the term to be ascertained by usage as in 
other cases, but upon the just principles of 
interpretation. That the first kind or ship- 
wreck enumerated by Emerigon, is in our 
laws equally as in the French law, a good 
cause of abandonment, cannot be reasonably 
doubted. In the case of Goss v. Withers, 
Lord Mansfield, in his reasoning already 
cited, puts the point as clear to illustrate 
the right of abandonment In Anderson v. 
Royal Exch. Assur. Co., 7 East, 38, 42, which 
was a case of submei-sion of ship and cargo. 
Lord EUenborough said, that during the time 
of the submersion, the cargo might have 
been treated as a total loss; and in Davy v. 
TVtilford, 15 East 559, 564, \vhere this easp 
was cited, he manifestly applied the same 
doctrine to the ship, declaring that during 
the submersion the ship ceased to exist for 
ajiy useful purpose. The latter kind of ship- 
wreck stated by Emerigon, is that alone up- 
on which we might pause, as necessarily 
constituting a case for abandonment If 
our law were like the French, there would 
be an end of the present controversy, for the 
feets of this ease bring it completely within 
the definition of Emerigon. But I take it to 
be clear, that our law does not turn upon 
niceties as to the meaning of the word ship- 
wreck; and that if a shipwreck does occur 
without material injury to the vessel, so that 
she may be repaired in a reasonable time at 
a moderate expense, and resume her voyage, 
no right of abandonment attaches. So that 
after all, whether a right of abandonment 
exists or not is to be judged from all the 
circumstances of the case, and not from any 
arbitrary meaning attached to a particular 
word, or a particular posture of the ship. 

The cases on this subject are not perhaps 
easily reconcilable in their full extent; but 
it appears to me important to review them 
for the purpose of ascertaining what at least 
is the leading principle. The first is Goss v. 
Withers, 2 Burrows, 683, which it is material 
on many accounts to consider. There was 
an insurance in that case, and the suit was 
brought on both policies; the declaration in 
that on the ship (which was a valued policy) 
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alleged a total loss by capture; that on tlie 
<-argo, a total loss t>y iettison and capture. 
The judgment, therefore, of the court, must 
te considered as applied to both, reddendo 
singula singulis. The insurance Tvas at and 
from Newfoundland, to her port of discharge 
in Portugal or Spain without the Streigbts, 
■or England. The ship sailed on her voyage, 
was captured by the Frencb and her crew 
taten out, and afterwards was recaptured 
and brought into Milford Haven, in England, 
and immediate notice was then given to the 
insurers, by the insured, with an offer of 
abandonment. Before the capture, the ship 
suffered so much from a storm, that she was 
■disabled from going on her destined voyage, 
without going into port to refit— part of the 
•cargo was thrown overboard in the storm, 
and the rest was spoiled while the ship lay 
at IMilford Haven, after the offer to abandon 
and before she could be refitted. Lord Mans- 
field, after stating that the loss was total by 
the capture during its continuance, said, that 
the subsequent recapture was at best sav- 
ing only of a small part,— half the value 
must be paid for salvage— the disability to 
pursue the voyage continued— the master and 
mariners were prisoners— the charter-party 
was dissolved, and the freight, except pro 
rata, lost. The ship was necessarily brought 
into an English port; and what might be 
■saved, might not be worth the expense of 
saving it He afterwards added, that the 
loss as to the ship could not be estimaied, 
nor the' salvage of one half be fixed, by a 
"better measure than a sale. In such a case, 
there was no colour to say that the insured 
might not disentangle himself from the un- 
profitable trouble and further expense, and 
leave the insurer to save what he could. 
The parts of the opinion which I have se- 
lected, are manifestly addressed to the case 
•of the ship, and they demonstrate the opin- 
ion of the court, that though the hull was 
safe and reparable in a home port, yet as the 
■salvage was one half, and the expense of re- 
pairs considerable, and the voyage was In 
fact lost, the abandonment was good, thus 
combining all the facts as the ground of de- 
■cision. 

Then came Hamilton v. Mendes, 2 Bur- 
rows, 1198, which was a valued policy on 
the ship, and on goods on board, on a voy- 
age from Virginia or Maryland, to London, 
The vessel was captured on the voyage, and 
was retaken and brought into Plymouth; 
and afterwards the plaintiff offered to aban- 
■don, but the underwriter refused it, and of- 
fered to pay the salvage and losses, and 
•charges occasioned by the capture. The 
ship afterwards came to London, where the 
cargo was delivered to the freighters, and 
the ship sustained no damage by the cap- 
ture. The plaintiff claimed for a total loss, 
-on account of the capture, and the court 
held it a partial loss only. Lord Mansfield 
among other things said, "It does not neces- 
• -sarily follow, that because there is a re- 
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capture, therefore the loss ceases to be total. 
If the voyage is absolutely lost, or not 
worth pursuing; if the salvage is very high; 
if further expense is necessary; if the in- 
surer will not engage in all events to bear 
that expense, though it should exceed the 
value, or fail of success; under these, and 
many other like circumstances, the insured 
may disentangle himself and abandon, not- 
withstanding a recapture." He then pro- 
ceeded to show, that none of these circum- 
stances occurred in the case before the 
court, and in this respect it was distinguish- 
able from Goss v. Withers. I know very 
well, that Lord EUenborough, on a late oc- 
casion, (Falkner v. Ritchie, 2 Maule & S. 
290, 293,) complained of the looseness and 
generality in these expressions, as inclin- 
ing him to pause upon them, and referred 
to Pole V. Fitzgerald, Willes, 641, as fit to be 
resorted to, in order to purify the mind 
from these generalities. On this I have 
only to observe, that these cases have been 
acted upon for more than a half century, 
and have never been shaken. And as to 
Pole V. Fitzgerald, whatever may be its au- 
thority, seeing that it was opposed by the 
judges of the king's bench, at the head of 
which there then presided one of the great- 
est insurance lawyers of his day, it may be 
well doubted if some of the dicta in it now 
stand commended to the judgment of the 
profession. See the observations of Lord 
Eldon in Brown v. Smith, 1 Dow. 350, 358. 
And if I do not mistake. Lord EUenborough 
himself, on more than one occasion, has re- 
posed his judgment upon the authority of 
these very cases. 

Then came the case of Milles v. Fletcher, 
1 Doug. 231, which was an insurance on the 
ship and freight from Moutserrat to London. 
The vessel was captured on the voyage, and 
part of her cargo was taken out She was - 
afterwards retaken and carried into New 
York, where the captain on his arrival 
found that part of the cargo was washed 
overboard, and part of the residue was 
damaged, and the ship was leaky, and could 
not be repaired without unloading. The 
owner had no storehouse at New York, to 
store the cargo, nor any agent there. No 
sailors were to be had, and the only way of 
paying the salvage was by selling part of 
the cargo. The expense of repairs would 
have exceeded the value of the freight by 
£100. There was an embargo on all vessels 
at New York till the 27th of December,, and 
the -ship by her destination was to have ar- 
rived at liondon in July. Under these cir- 
cumstances, the master, after consulting his 
friends, sold ship and cargo. The latter was 
paid for; but the person who had contract- 
ed to buy the ship, ran away, and she was 
left in a creek at New York. The owner 
afterwards, on information, abandoned, and 
it was held a total loss. Lord Llansfield, in 
delivering the opinion of the court, affirmed 
the doctrines already stated by him in the 
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former cases, and relied on them as grounds 
of decision. He considered the case as one 
of a total destruction, and not a partial stop- 
page of the voyage; that it was best to sell 
the ship, that the expense would have ex- 
ceeded the freight, and that the expense of 
bringing her home, might have been more 
than she would have sold for in London; 
and therefore he considered that the loss 
continued total, notwithstanding the recap- 
ture. It is material in this case to observe, 
that the contract of sale of the ship was not 
consummated; that the damage done her 
was not pretended to exceed half her value, 
but only exceeded her freight for the voy- 
age; and that she was left by the master in 
a state of safety at New York, and contin- 
ued so, for aught that appears, up to the 
time of abandonment'. Here then was a 
case, where the injury was less than fifty 
per cent, of the value, and yet from other 
circumstances the abandonment was held 
to be good. 

The case of Furneaux v. Bradley (Park. 
Ins. e. 9, p. 219), followed. The insurance 
was on the ship, in port or at sea, for six 
months, from ISth July, 1777. The ship 
was in government service, bound from 
Cork to Quebec. She arrived there, but tiie 
season being far advanced before she was 
ready to return, she was removed into the 
basin; but on the 19th November she was 
driven from thence by a field of ice, and 
damaged by running on the rocks. Her con- 
dition was not examined till April follow- 
ing, after the expiration of the policy. She 
was then found to be bilged, and much in- 
jured, but not thought irreparably so. In 
the progress of the repairs, difficulties arose 
from the want of materials, and the cap- 
tain, after consulting the merchants and 
agents, sold her. An account was made up, 
charging the insurers with the whole 
amount, and crediting them with the sums 
for which the ship sold as salvage. After 
argument, the court held that the loss in 
November should be taken as an average, 
and not as a total one; that the ship should 
be considered as damaged on the 19th No- 
vember, but not totally lost. The grounds 
of this determination are not stated in the 
report; but there seems no reason to doubt 
its correctness. The question turned alto- 
gether upon the quantity of damage done in 
November; and the court thought it merely 
partial. There does not appear to have 
been any abandonment, nor could it have 
been well made for any injury sustained 
subsequently to the 17th of January, when 
the policy expired; and without an aban- 
donment in a reasonable time, there could 
be no recovery for a total loss. See Mitchell 
V. Edie, 1 Term R. 608; Da Costa v. Newn- 
ham, 2 Term R. 407; Martin v. Crokatt, 14 
East, 465; Davy -v. Milford, 15 East, 559; 
Bell V. Nixon, 1 Holt, N. P. 423. The voy- 
age was not lost by the accident, for the 
vessel did not intend to return that season. 



and before, by the opening of the river ia 
the spring, the voyage could be resumed^ 
the policy had expired. The court clearly 
did not consider, that if the voyage had 
been lost, an abandonment would not hav& 
been good; for that would have been con- 
traiy to their prior as well as subsequent 
decisions. Chief Justice Parsons has com- 
mented on this case with the same views. 
Wood V. Lincoln & K. Ins. Co., 6 Mass. 479t 
485. 486. 

The next case was Manning v. Newnham, 
Park, Ins. c. 9, p. 221. See Marsh. Ins. 586; 
s. c. 2 Camp. 624, note. It was an insur- 
ance on ship, cargo, and freight, at and 
from Tortola to London, warranted to de- 
part before a particular day, and free of 
particular average. The ship was a Dutch 
prize, and sailed on the voyage under con- 
voy, and on the second day afterwards was- 
compelled, in consequence of leaks occa- 
sioned by stress of weather, to return to 
Tortola, A survey was there had, and the* 
ship declared unfit to proceed to London, 
and that she could not be repaired at Tor- 
tola, or any of the English West India Is- 
lands. No ship could be had at Tortola, to- 
bring the whole or the greater part of the' 
cargo to London; and the cargo did not ap- 
pear (as one of the reports states) to have re- 
ceived any special damage; and was sold 
for £700 within the sum in the policy, which 
was above £12,000. The ship, and the whole- 
of the cargo, was sold accordingly at Tor- 
tola. The assured claimed for a total loss,, 
and the jury found a verdict in his favour. 
On a motion for a new trial, it was over- 
ruled. Lord Mansfield said. "If by a perir 
insured the voyage is lost, it is a total loss. 
In this case, the ship has an irreparable- 
hurt within the policy; this drives her back 
to Tortola, and there is no ship to be had 
there, which could take the whole cai'go on 
board. It is admitted there was a total loss^ 
on the freight, because the ship could not 
perform the voyage. The same argument 
applies to the ship and cargo." The ground 
of decision, therefore, was, that the voyage- 
as to the ship was lost by the impossibility 
of her being repaired in that or the neigh- 
bouring ports, so as to complete the voyage? 
but the question of the quantity of injury 
received by the storm, was not made in the- 
cause. I am aware that Lord Ellenborough, 
in Anderson v. Wallis, 2 Maule & S. 240,. 
246, seems inclined to doubt this case, but 
I find that in another case he distinctly 
acceded to its authority. Wilson v. RoyaE 
Exch, Assur. Co., 2 Camp. 623. 

The ease of Oazalet v. St. Barbe, 1 Ternfe 
B. 187, 190, 191, was a policy on the ship 
from Wyberg to Lynn. In the course of the- 
voyage the ship received damage to the- 
amount- of forty-eight per cent, which sum 
the underwriters paid into court She ar- 
rived at her port, and so performed her voy- 
age, but on arrival she was not worth re- 
pairing. The question was, whether the- . 
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plaintiffs had a right to abandon; and the 
court held that they had not, as, by the ex- 
press finding of the jury, the loss was a par- 
tial loss of forty-eight per cent. "Willes, J., 
said, "There had been no loss either of the 
ship or the voyage; but being an old ship, 
she suffered so much that she was not 
worth repairing." BuUer, J., said, "It has 
been said that the insurance must be taken 
to be on the ship as well as the voyage; but 
the true way of considering it is this, it is 
an insurance on the ship for the voyage; if 
either the ship or the voyage be lost, that is 
a total loss; but here neither is lost." Da 
Costa V. Newnham, 2 Term R. 407 (and see 
Parsons v. Scott, 2 Taunt 363), deserves 
some attention. It was an insurance on the 
ship from Leghorn to London. In the 
course of the voyage she met with an acci- 
dent, and was obliged to put into Nice to re- 
pair. Advice thereof was transmitted to 
the owner, and that it was necessary to un- 
load the vessel, and that a considerable ex- 
pense must be incurred. The information 
was communicated to the underwriters, and 
an altercation arose between the owner and 
the underwriters, he being desirous of aban- 
doning altogether, and they insisting upon 
the vessel's being repaired, and telling him 
to pay the tradesmen's bills. He consented 
at last that the repairs should be done, but 
refused to advance the money; in conse- 
quence of which it became necessary to 
take a large sum on a bottomry bond. Be- 
fore the repairs the crew were discharged, 
and several were hired on daily pay. The 
ship was refitted and resumed iier voyage 
and gained freight, but on her arrival at her 
port of discharge, the underwriters having 
refused to take up the bottomry bond, she 
was obliged to be sold to pay the debt, and 
was sold for 600 guineas, so that she never 
came freely into the owner's possession. 
Tinder these circumstances, BuUer, J., at the 
trial, directed the jury that there had not 
been a total loss at Nice, for though the 
plaintiff had offered and was entitled to 
abandon, yet in truth he had not abandon- 
ed. But he thought, that as the subsequent 
injury had occurred to the plaintiff, from 
the neglect of the underwriters to pay the 
bottomry bond, which was only £600, and 
she was therefore sold for 600 guineas, the 
underwriters were bound to pay the whole 
amount of the insurance. On a motion for 
a new trial, the court held the direction 
right. Ashurst, J., said, "At that period the 
plaintiff might have abandoned, if he pleas- 
ed, for the ship was then in a situation not 
worth repairing, and that was notified to 
the underwriters; but he did not abandon 
as he might have done; and upoa their in- 
sisting that the vessel should be repaired, 
he undertook the management of it; but 
that was at the risk of the underwriters." 
The other judges of the court sustained his 
reasoning. It is material to observe in this 
case, that the ship does not appear to have 
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been injured more than one-half her value; 
and she was repaired, and actually perform- 
ed her voyage. It Is true that one of the 
learned judges declared that she was not 
worth repairing; but that might have been 
(as in Oazalet v. St. Harbo,) although injur- 
ed less than one-half in value; and although 
she sold for less than the bottomry bond, 
that is not decisive of the cost of repairs, 
for it included other charges; and the ver- 
dict was founded upon the ground, that in 
the event the plaintiff was entitled to recov- 
er as if the loss had been total. It is per- 
haps difficult to ascertain, what was the 
precise ground on which the court held the 
plaintiff originally entitled to abandon. It 
may have been, that the damage exceeded 
fifty per cent; or that in the predicament 
of the ship she was not worth repairing; or 
that the underwriters refused to make the 
necessary advances. 

Parsons v. Scott, 2 Taunt. 363, was an in- 
surance on the ship, which was captured, 
and afterwards liberated, and returned to 
England, not having performed her voyage, 
and an abandonment took place. Upon the 
first argument, Chief Justice Mansfield ad- 
mitted, that if a capture has occasioned the 
loss of the voyage, although the ship re- 
mains in such a state that she may be re- 
paired, and may again be taken possession 
of by the owner, yet It is a total loss. But 
he said the question was, what shall be 
deemed a loss of the voyage; and adverting 
to Goss V. Withers, remarked, that Lord 
Mansfield took various circumstances Into 
consideration; the nature of the commodi- 
ties, the defeating of the voyage, the 
amount of salvage, the captivity of the 
crew, and the loss of the freight Law- 
rence, J., admitted that the dicta in the au- 
thorities went the length of asserting gen- 
erally, that wherever the voyage is defeated 
by any of the perils insured against, there 
is a total loss; but that he could find no au- 
thority applicable to the case of a ship in 
the hands of the owner in the countiy 
where he resides. He added, that in Man- 
ning V. Newnham, a loss of the voyage as 
to the ship did arise, though not as to the 
cargo. On the second argument, the court 
held that there was no total loss. I advert 
to this case, to show that the cases alluded 
to were not attempted to be overthrown, 
but their authority admitted, and the case 
before the court was distinguished from 
them. 

Shortly afterwards came the case of Mar- 
tin V. Crokatt, 14 East, 4^ (see, also, Bell 
V. Nixon, 1 Holt N. P. 423), which was an 
insurance on the ship and goods from Carls- 
crona in Sweden, to Deptford or London, 
warranted free of particular average, &c. 
The ship on the voyage was run foul of by 
another vessel in a gale of wind, and from 
that and other perils of the sea, received so 
much damage as to be obliged to put into 
Warberg Roads, a small fishing place in 
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Sweden, where she was surveyed, and re- 
ported to be incapable of proceeding on her 
voyage, without a thorough and very ex- 
pensive repair. The assured, without giv- 
ing notice of abandonment, laid the intelli- 
gence before the underwriters, and required 
their directions; but they refused to inter- 
fere. Upon which the insured directed a 
sale of ship and cargo, (which latter was 
undamaged) for the benefit of all concerned; 
but the proceeds of the sale, after deducting 
the expenses and salvage, left a small bal- 
ance against the insured. It was contend- 
ed, that as the damage, which in the event 
had turned out a total loss, was occasioned 
by a peril insured against, and the voyage 
was thereby defeated, it was to be treated 
as a total loss, with benefit of salvage. 
But Lord EUenborough thought at the trial, 
that as there was no abandonment, it eouid 
not be treated as a total loss, since the ship 
<iontinued to subsist in specie in the place 
whither she was carried. A.nd this opinion 
was upon argument supported by the coiurt 
Ijord EUenborough then said, that where 
the thing subsists in specie, an abandon- 
ment is necessary; and if upon the happen- 
ing of such a peril, whien suspends the 
voyage and induces the necessity of repairs, 
the owners choose to make it a total loss 
upon the loss of the voyage, or the probable 
estimate of the expenses of repairs, absorb- 
ing the value of the thing insured, they 
ought to abandon, to enable the underwrit- 
ers to elect whether or not they will incur 
such expenses. 

In Thomson v. Koyal Exch. Assur. Co., 
1 Maule & S. 30, which was a policy of in- 
surance on bottomry on the ship, at and 
from St Christophers to London, it ap- 
peared that the ship was much disabled by 
storms in the voyage, and narrowly es- 
caped foundering at sea; but was towed 
into Falmouth. A survey was then, made 
of the state of the ship, and the expense of 
repairs, when it was found that it would 
amount to £3,200, and after their completion 
she would be worth only £2,000. The own- 
ers therefore broke her up and sold her. 
Her value, when she left St. Christophers, 
having been £4,000. The decision turned 
upon the point, that in cases of bottomry 
there must be an absolute destruction of the 
thing to entitle the insured to recover. And 
Lord EUenborough, in noticing the distinc- 
tion between a policy on the ship, and on 
the bottomry bond, said in the former case, 
if the voyage be lost, or the ship be reduced 
to such a state, that she cannot proceed 
without refitting, the expense of which 
would greatly exceed her value, the in- 
sured may abandon and recover as for a 
total loss. The language of tlie learned 
judge without doubt referred to the case be- 
fore him, which was treated as clearly a 
technical total loss of the ship. And yet if 
the value at the time of departure on the 
voyage be taken, and a deduction be made 



from the necessary repairs of one third new 
for old, it is manifest that the damage was 
less than one half of that value. 

Another case, which I think it necessary 
to notice, is Thomely v. Hebson, 2 Bam. & 
Aid. 513, when in consequence of severe in- 
juries occasioned by storms, the ship was 
deserted by the crew, and afterwards was 
taken possession of by volunteers from an- 
other ship, and brought into port, and a 
moiety decreed as salvage, and the ship 
sold to pay it. In a suit on a policy on the 
ship, the court held that the owners had no 
right to abandon and recover for a total loss, 
because it did not appear that they had 
made any exertions to pay the salvage, and 
thus prevent the sale of the ship. Upon 
this case I have only to obsei-ve, that I do 
exceedingly doubt its authority, for the in- 
Jury and loss to the owner in every event 
must have exceeded half the value. See 
Marine Ins. Go. of Alexandria v. Tucker, 3 
Granch [7 U. S.] 357. It has been supposed at 
the bar, that this case establishes the doc- 
trine, that desertion of the ship at sea, in 
consequence of perils insured against, does 
not authorize an abandonment I cannot 
admit this conclusion, for the abandonment 
was not made until after the ship was re- 
covered, and had arrived in port. There is 
not a single dictum in any English case, 
which shows that an abandonment during 
the time of such desertion would not be 
good, whatever might be the effect of a subse- 
quent recoveiy upon the title of the plaintiff, 

Falkner v. Ritchie, 2 Maule & S. 290, is a 
sti'ong case. .The insurance was on a ship 
at and from Cadiz to any ports or places on 
the coast of Africa, during her stay and 
trade there, and thence to Cadiz and Lisbon. 
The vessel sailed on the voyage, and arrived 
on the coast of Africa, and the crew, while 
the master was on shore, seized the ship, 
and carried her to South America, There, 
after plundering, they deserted her except 
one black man, and she was there taken 
I>ossession of by part of the crew of a Brit- 
ish ship of war, and afterwards sent to 
England. Part of her rigging was gone, 
and she could not be made fit for the voy- 
age again without considerable expense, 
and providing a crew and stores. The own- 
ers abandoned, but the underwriters re- 
fused the abandonment; and the court held 
the loss to be a partial loss only, upon the 
ground, as it should seem, that there was a 
retardation or suspension only, and not a 
destruction, of the voyage, as to the ship. 
And Lord EUenborough asked, what the 
loss of the voyage had to do with the loss 
of the ship. In respect to this case it is not 
necessary to say much. It does not appear 
to me to be reconcileable with Brown v. 
Smith, 1 Dow. 349, in the house of lords, 
where, under circumstances very similar, It 
was holden by the highest authority, that 
the insured had a right to abandon as for a 
total loss. 
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Tlie latest case is Mclver v. Henderson, 4 
Maule & S. 576, wliere the insurance was 
lip on the sMp at and from LiveiTpool to 
Sierra Leone. The ship sailed on the voy- 
age, and was captured by the French; .part 
of her crew were taken out, and part of her 
cargo plundered and thrown overheard, and 
also the greater part of her stores, and pro- 
visions, and guns, and all the ammunition. 
The captors then gave her up to the master 
of a Portuguese schooner, which they had 
previously captured and burnt, who finally 
arrived with heV at Fayal. The Portuguese 
master here claimed the ship as a donation, 
and instituted proceedings in the court 
there to enforce it. Pending the proceed- 
ings, the original master oDtained leave to 
sell, and did sell the remaining part of the 
cargo, and ultimately a decree of restitution 
to him was decreed, from which decree the 
other party appealed. The proceeds of the 
sale of the cargo were applied in part to the 
payment of expenses, and the remainder 
the master was obliged to leave in the hands 
of a Portuguese, to answer the Portuguese 
master's further appeal, in order to obtain 
a release of the ship. The original voyage, 
from the loss of the cargo and the other 
causes, and the want of stores, which could 
not be procured at Fayal, became impracti- 
cable, and the ship returned to Liverpool. 
When she left Fayal, she could not have 
been sold there for more than £600, but was 
worth, to be sold at Liverpool, £1,300- The 
expense of navigating her from Fayal to 
Liverpool was £221, and the sum deposited 
at Fayal to abide the event of the appeal 
was £427. After the decree of restitution, 
and pending the appeal, the owner abandon- 
ed; and the question was, if the owner was 
entitled to recover for a total loss; and the 
court held that he was. Lord EUenbor- 
ough, after the remarks which I have al- 
ready quoted, said, "The voyage is lost, the 
cargo which was to be conveyed in the ship 
is wholly gone, she is stripped of a great 
part of her necessary equipments, stores 
and furniture, and the ultimate recovery of 
any thing is uncertain, and attended with 
the trouble, expense, and hazard of litiga- 
tion. The loss at the time of the abandon- 
ment was and still continues total." It ap- 
pears to me that this ease leaves the law on 
the subject of abandonment exactly where 
Goss V. Withers, Hamilton v- Mendes, and 
Mills V. Fletcher, had placed it. 

These, I believe, are all the material cases 
which are to be found, bearing on the point 
before ae court I have forborne to touch 
on any, which exclusively applied to cargo, 
being of opinion with Chief Justice Tilghman, 
that there is a great difference between an 
insurance on ship and on cargo, and that 
some confusion has been introduced from 
blending them. The eases which have been 
reviewed, do, as I think, authorize the conclu- 
sion, that the question of the right of aban- 
donment of the ship is to be judged of by all 
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the circumstances of each particular case; and 
that no such general rule has as yet been es- 
tablished, as that the injury to the ship by 
the perils insured against, must in all cases 
exceed one half her value, to justify an aban- 
donment At all events, I think I may say,, 
that there is no English case, in which, un- 
der eu'cumstances like the present, an aban- 
donment of the ship has been adjudged void. 
I do not think it necessary to comment at 
large on all the American cases cited at the 
bar; but shall content myself with a refer- 
ence to a few, which have been supposed most 
sti'ongly in point. The fair conclusion from 
Fontaine v. Phoenix Ins. Co., 11 Johns. 293 
(see, also, Bell v. Nixon, 1 HoU, N. P. 423), 
seems to me to be, that which the reporter 
has drawn, that if a vessel, after being 
sti-anded, should be deemed a wreck, or her 
situation desperate, it will justify an aban- 
donment though she should be got off by oth- 
er persons, and repaired for a sum less than 
half hex* value. And the circmnstances of 
that case bear a very strong resemblance to 
that now before the court The ease of Goold 
V. Shaw, 1 Johns. Cas. 293, turned upon the 
pohit that the ship could have been repaired 
for less than half her value, and might have 
performed her voyage, which was broken up 
merely on account of the deteiioration of the 
cargo. It stands therefore on the same 
ground as Alexander v- Baltimore Ins. Co., 
4 Cranch [8 U. S.] 370. But the case which 
has been pressed with the most earnestness 
upon the court as decisive of the merits of 
this, is Wood v. Lincoln & K. Ins. Co., (> 
Mass. 479. The opinion there delivered by 
the late learned chief justice, \s certainly en- 
titled to great weight and consideration, from 
the elaborate manner in which the subject is 
discussed. I have not the slightest inclina- 
tion to doubt the authority of that case, upon 
its own particular circumstances. At the 
time of the abandonment there does not ap- 
pear to have been any serious injury to the 
vessel; she was merely upset, and at high 
water was nearly covered; and it was not 
until after the abandonment, that she was 
disengaged from the rock and sunk in deep 
water. She was afterwards weighed and car- 
ried to her home port of destination, which 
was only five miles distant The learned 
judge himself, in commenting on the circum- 
stances, observed, "that it was not stated, 
that she received any essential injury by this 
accident or that an attempt to weigh her, 
and prepare for finishing, her voyage, would 
have been hazardous, or very expensive." In 
the present case, on the conti-ary, the vessel 
was essentially injured, and in a very peril- 
ous situation; and the repaii-s must be very 
expensive, and of such a nature too, that they 
could not be completed under a long period 
of time, as long as the usual period of the 
whole voj'age insured. The learned judge al- 
so laid stress upon the circumstance, that the 
vessel at the time of the abandonment was 
stranded, but not sunk in deep water. He 
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added, that it did "Dot appear that the plain- 
tiff made any attempt to weigh the vessel, 
or offered the defendants to make any, if as- 
sured of the reimbursement of his expenses." 
That also did not occur in the present case, 
because the vessel was thought in a desperate 
state, nor was it requested or offered on the 
other side. No objection was made to the 
abandonment, and so far from a desire be- 
ing manifested at that time to have the in- 
sured undertake to get the vessel off, the un- 
der^vriters declined the further agency of one 
of the owners, and appointed their own agent, 
under the supposition that the case, if not 
hopeless, at least was extremely hazardous. 
Agreeing then, as I do, to the authority of 
the decision in Wood v. Lincoln & K. Ins. 
Co., I may be permitted to say, that the ma- 
terial facts are unlike those of the present 
case; and that the court in that case, rely 
in their judgment upon the non-existence of 
circumstances, which cogently press upon us 
in this. Having said thus mueh upon the 
merits of that decision, I hope it will not be 
deemed a want of due reverence and respect, 
to declare, that although in much of the rea- 
soning, (which is indeed drawn from obvious 
sources) I entirely concur, there are dicta in 
that opinion to which in the large sense in 
which I understood them, I cannot yield my 
assent, and to which I am sure, if the points 
had been dn:ectly in judgment^ the learned 
judge would have given a more exact consid- 
eitition. It is not however my intention now 
to comment on these dicta. It is stated in 
the opinion, that if the vessel be injured by 
tlie stranding beyond a moiety of her value, 
or if the stranding be at such a season of the 
year that the ship cannot be got off in a rea- 
sonable time and repaired, so that her voy- 
age is defeated, the owner may abandon. But 
language is afterwards used, from which it 
has been inferred, that even in such cases, If 
the underwriters offer to bear all the expenses, 
whatever may be the event, and a fortiori, 
if they themselves undertake to get off the 
vessel, and repair her in a reasonable time, 
at their own expense, and are successful in 
their purpose, the owner caunot abandon. If 
this be the proper meaning of the passages 
referred to, I should pause upon the law thus 
asserted. But if the meaning be, that in a 
doubtful case, where the expense of repairs 
must be great, though not with certainty one- 
half; or where by the stranding and delay 
consequent thereon, the voyage may be, but 
not in all probability must be, lost; if the un- 
dei-writers offer to bear all the expenses of 
the experiment, the owner cannot abandon, 
there seems much reason for admitting such 
an offer as a material ingredient, in consider- 
ing whether the owner has a right to aban- 
don. In this view it would comport with the 
doctrine, as I comprehend it^ in the English 
authorities; for there the absence of such an 
offer is relied on as auxiliary to the other 
circumstances, to show that the owner in a 
doubtful case is entitled to abandon. But the 



offer itself has never been relied on, to defeat 
an indisputably vested right of abandonment. 
See Hamilton v. Mendes, 2 Burrows, 1198; 
iNIilles V. Fletcher, Doug. 231; Da Costa v. 
Newnham, 2 Term E.. 407. There is the 
more reason in our law for adhering strictly 
to the doctrine, because the right of aban- 
donment must depend upon the facts, and the 
judgment upon those facts, at the time when 
it is made. It cannot remain in suspense, or 
be divested by subsequent events. If the 
facts then present a ease of extreme hazard, 
and of probable expenses exceeding half the 
value of the ship, the party may abandon, al- 
though in the event, it turn out that the ship 
is gotten off at a less expense. Fontaine v. 
Phoenix Ins. Co., 11 Johns. 293; Robertson 
V. Cai-uthers, 2 Starkie, 571. I take the lan- 
guage of Lord Ellenborough, in Andei'son v. 
Wallis, 2 iVIaule & S. 240, 248, to convey the 
correct notion of the law on this subject. 
An absolute total loss is not necessary to jus- 
tify an abandonment It is sufficient, if at 
the time it be in the highest degree probable, 
to sound judgments acting upon all the facts. 
And it is indeed most manifest, that the case 
of Wood V. Lincoln & K. Ins, Co., did itself 
proceed, not upon any single fact, as decisive 
one ^YaJ or the other, but upon all the circum- 
stances taken in combination. The whole 
reasoning too of courts of law, in all the cases 
where it has been decided that an abandon- 
ment must be made in a reasonable time aft- 
er knowledge of the loss, and what that rea- 
sonable time is, demonstrates in the fullest 
manner the opinion, that the assured is to 
act, not upon certainties but on probabilities, 
and that if he should wait until an unfavor- 
able result, he will not then be entitled to turn 
the loss into a technical total loss. Marsh. 
Ins. bk. 1, c. 13, § 2, p. 589; Park. c. 9, p. 239. 
The ease of Hart v. Delaware Ins. Co. 
[Case No. 6.150], cited in Marsh. Ins. (Con- 
dy's Ed.) 2Slb, 562, has been supposed to in- 
dicate a rule on this subject more broad than 
that which appears to me ever to have been 
entertained in the British courts. If the ease 
be correctly reported, the court on that oc- 
casion is supposed to have held, that the in- 
sured had a right to abandon the ship, if the 
injuiy exceeded one half of her value, unless 
the underwriters offered at all events to pay 
the amount of repairs; and if they did, then 
the abandonment would not be good. This 
doctrine, at least to me. is new- On what 
authorities it rests, I have not been able to 
learn, from the short note in Mr. Condy's 
edition of Marshall on Insurance. If it rests 
on Hamilton v. Mendes, Milles v. Fletcher, 
or Da Costa v. Newnham, with the highest 
possible deference for my learned brother, 
air. Justice Washington, I am not able there 
to find a warrant for it. The point is not di- 
rectly before the court, as it was a policy on 
freight. It does not appear that the ship was 
abandoned, and if the underwriters offered to 
repair her, and she might have gone upon the 
voyage, the loss of freight was by the volun- 
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4aiy act of the owner, and not from the perils 
insured against The case of Ritchie v. Unit- 
ed States Ins. Co., 5 Serg. & R. 501, proceed- 
ed upon the authority of that of Hart v. Del- 
a.-ware Ins. Co., and may well be supported 
upon other distinct grounds. 

I know of no judgment where it has heen 
Tield, that in a case of capture, embargo, or 
blockade, the right of the insured to aban- 
don, can be intercepted by an offer of the 
underwriters to indemnify and pay all the 
-expenses. And indeed, if it could be by such 
an offer, then an abandonment in ail such 
cases would be perfectly nugatory, for the 
policy always imports on the part of the 
underwriters an agreement to this effect 
And yet, if the principle be correct I do not 
perceive Tvhy it is not equally as applicable 
to a case of capture as of sea damage, to a 
-case of blockade as of shipwreck. It is said 
indeed, that the contract of insurance is a 
■contract of indemnity only; and therefore if 
the underwriters will bear all the expenses 
there is no ground to claim more, and if all 
the expenses are paid, the insured is com- 
pletely indemnified. This is tnie in a gener- 
al sense, sub modo, but not universally. The 
insured by the same law has a right of aban- 
donment, and this right is the result of the 
construction of the same contract, which is 
called an indemnity. If the insured abandon 
for a just cause, he is entitled to recover for 
a total loss, and that is deemed by the law 
his just indemnity; and he is not obliged to 
take the remnants and surplusses of a lost 
voyage or adventure, and claim of the under- 
-writers merely the average or expenses in- 
curred by the calamity. The cases are famil- 
iar in the books, where the insured has suc- 
cessfully insisted upon his right to a total 
loss, notwithstanding an offer of payment of 
all chai"ges incurred. The difference may be 
and often is, very material to the insured, 
whether he is obliged to take the property 
upon the payment of damages and expenses, 
or to abandon it and recover for a total loss. 
As I understand the law, it has given to him, 
and not to the underwriters, the option to 
abandon or not; and if he does abandon in 
a proper ease, he may stand upon his rights 
iincontrolled and uncontrollable by the other 
party. It appears to me, meaning to speak 
with all deference for other judgments, to 
"be introducing a new element of discord into 
the law of insurance, to allow the right of 
abandonment to be a shifting right depend- 
ent upon the will of both of the parties, and 
to be defeated by any act of one, after it has 
rightfully attached by the act ot the other. 
And I am yet to learn how it is, that an offer 
made at the time of abandonment to pay all 
•expenses, can have more efficacy than the 
same offer, incorporated as it is, in the origi- 
nal terms of the policy. The insured is in no 
case bound to abandon. He may in all cases 
elect to repair the damage at the expense of 
the underwriter; and if he acts bona fide 
and with reasonable discretion, there is no 



decision yet pronounced, which declares that 
he shall not be entitled to a full compensa- 
tion, however great it may be, even if it 
should equal, or even exceed, the original 
value of the ship. And until such a decision 
is made, the direct terms of the policy seem 
strong enough to justify such a claim. But 
if the doctrine be otherwise, which I cannot 
admjtj still it does not apply to the present 
case. Here, no request was made to the own- 
ers to repair the ship, and no offer to bear 
all the expenses, whatever might be the 
event It is true, that a week after the 
abandonment, when the ship was off the 
rocks and lying at the wharf in Portsmouth, 
such a request and offer were made. But 
that was clearly too late. If an offer is to 
have any effect, it must be made at the time 
of the abandonment, with reference to the 
state of facts then existing. The underwriter 
cannot lie by and profit by the event He 
must decide recenti facto upon the notice 
and application to abandon; and if he does 
not then make the offer, he waives all right 
of benefit from it In the present case, it 
cannot be denied that there was the most 
ample time for deliberation, and as early as 
Thursday morning the most ample knowl- 
edge of all the facts, by the underwriters, 
through their own special agent Even if it 
were possible to contend, that the right 
might be in suspense up to this period, any 
subsequent delay was unreasonable and un- 
justifiable. 

The American cases then may be dismissed 
without farther commentary, since they 
furnish no new rule on the subject of aban- 
donment; at least none which applies to cir- 
cumstances like those of the case at bar. 
"We are therefore driven back upon general 
principles, and must extxact them, as we 
may, from the current of authorities, to aid 
us in the present inquiry. The right of aban- 
donment has been admitted to exist where 
there is a forcible dispossession or ouster of 
the owner of the ship, as in cases of capture; 
where there is a moial restraint or deten- 
tion, which deprives the owner of the free 
use of the ship, as in case of embargoes, 
blockades, and arrests by sovereign author- 
ity; where there is a present total loss of the 
physical possession and use of the ship, as 
in case of submersion; where there is a 
total loss of the ship for the voyage, as in 
case of shipwreck, so that the ship cannot 
be repaired for the voyage in the port, where 
the disaster happens; and, lastly, where 
the injury is so extensive, that by reason of 
it the ship is useless, and yet the necessary 
repairs would exceed her present value. 
None of these cases will, I imagine, be dis- 
puted. If there be any general principle, that 
pervades and governs them, it seems to be 
this, that the right to abandon exists, when- 
ever from the circumstances of the case, the 
ship, for all the useful purposes of a ship for 
the voyage, is, for the present, gone from the 
control of the owner, and the time when she 
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will be restored to Wm in a state to resume 
the voyage is uncertain, or unreasonably dis- 
tant, or the risk and expense are dispropor- 
tioned to the expected benefit and objects of 
the voyage. In such a case, the law deems 
the ship, though having a physical existence, 
as ceasing to exist for purposes of utility, 
and therefore subjects her to be treated as 
lost. See the opinion of the court in Rhine- 
lander V. Insurance Co. of Pennsylvania, 4 
Cranch [8 U. S.] 41; Marshall v, Delaware 
Ins. Co., 4 Cranch [8 U. S.] 207. Try the Ar- 
gonaut by the test of such a rule, and it is 
not difficult to come to the conclusion, that 
the plaintiffs had a good cause of abandon- 
ment. 

But if this rule, or the application of it, 
should be deemed doubtful; still I have the 
right to stand upon the ground, which every 
other judge has assumed and acted on, and 
decide this case upon its own circumstances. 
There is no case, as has been already suffi- 
ciently shown, which in terms or in effect 
decides the pi-esent. Each has been decided 
upon its own peculiar circumstances, and 
by reference to the analogies of the law. I 
am not for extending the right of abandon- 
ment beyond the principles already settled; 
neither, on the other hand, am I for shutting 
out from the benefit of those principles new 
cases, simply because they do not go quatuor 
pedibus with former cases. New cases, as 
they arise, must be settled, as Goss v. With- 
ers and Milles v. Fletcher were settled before 
our time, by general reasoning applied to 
the nature of the contract, and the general 
convenience and policy of the commercial 
world. We are not to stand upon the niceties 
of special pleading, or the exact weight of 
every one of the ingredients. There must 
be, or there never will be an end of litiga- 
tion, some broad line of distinction to govern 
us. I have deliberated with as much pa- 
tience and caution, as I am able, upon the 
present case; and under all its circum- 
stances, I cannot resist the conclusion, that, 
at the time, they fully justified the aban- 
donment; and the abandonment, once well 
made, was forever conclusive upon the par- 
ties. Let me again enumerate these circum- 
stances. The ship was stranded, and bilged, 
and sunk, in an exposed situation upon a 
ledge of rocks, and in imminent danger. Her 
caigo was unavoidably discharged for safe- 
ty, and forever separated from her. Her 
sails and rigging were cut away, with a view 
to the pressing necessity of saving them. 
The master and crew had deserted her as 
helpless and hopeless. The voyage must be 
suspended for a long time, as long as the 
voyage insured. The expenses of attempting 
to get off the ship must in every event be 
considerable, and might be very heavy. The 
chance of success was exceedingly doubtful, 
and dependent upon the most imcertain of 
all things, the winds and weather, in a pro- 
verbially variable season of the year. The 
reparation of the actual injuries was, in 



the most favorable view, so expensive, that 
it was not expected to cost much less than half 
the value of the ship; and these injuries were- 
necessarily liable to augmentation from every 
delay and unfavourable change of weather. 
I do not say, that all these circumstances- 
are necessary to constitute a case for aban- 
donment. They are of various import and 
cogency. But as they exist in the case, I 
use them in combination, to show, that the 
voyage with that ship was not worth farther 
pursuit, the expenses being very high, the 
dangers imminent, the benefit uncertain, and 
the present value of the ship estimated by 
competent judges little more than the value 
of her materials. To use the strong language 
of Lord Ellenborough, already cited (Davy 
V. Milford, 15 East, 559, 564), the ship at the 
time '*had ceased to exist for any useful pur- 
pose," as much so. as if there had been a 
total submersion; and a total loss was "iu 
the highest degree probable" (Anderson v. 
Wallis, 2 Maule & S. 240, 24S). I think too, 
that the delay of the voyage, though inevita- 
ble from the accident, was in itself unreason- 
able with reference to the nature and ob- 
jects of such a voyage, and the right of the 
owner to the present beneficial use of his 
property. I adopt the reasoning of Chief 
Justice Marshall, in Ehinelander v. Insurance 
Co. of Pennsylvania, 4 Cranch [8 XJ. S.] 29,. 
45. See, also, Marshall v. Delaware Ins. Co.^ 
4 Cranch [8 U. S.] 207. "There are," says 
he, "situations, in which the delay of the 
voyage, the deprivation of the right to con- 
duct it, produce inconvenience to the insured, 
for the calculation of which the law affords 
and can afford no standard. In such cases 
there is for the time a total loss." • And I 
am unable to persuade myself, that so long 
as the doctrine prevails, that a ship may 
exist, and yet in contemplation of law be 
totally lost, a case of stranding so pregnant 
with distress, injury, danger, and hopeless- 
ness as the present, can be displaced as a case 
of abandonment. I am much deceived, if 
some of the cases ah-eady quoted are more 
calamitous or pressing in their circumstan- 
ces, where learned judicial minds have not 
hesitated to pronounce for the right of aban- 
donment. Let me add also, that according 
to my impression of the established law, if 
the abandonment had not been made at this 
time, but had been postponed, until the ves- 
sel had become a technical wreck, or had 
been got off at an expense exceeding three- 
fourths of her value, the plaintiffs could not 
then have elected to abandon, for they would 
not have had a right to lie by and specu'ate up- 
on events. The delay to abandon would have 
been fatal. See Marsh. Ins. bk, 1, c 13, § 2, 
p. 589; Martin v. Crokatt, 14 East, 463; Mitch- 
ell V. Edie, 1 Term B. 608; Da Costa v. Newn- 
ham, 2 Term B. 407. So that the plaintiffs 
must either have abandoned at the time 
when they had notice of the loss, or they 
would have been forever concluded. Surely 
the law cannot have placed them in such 
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peril, and yet have deprived them of the only 
means and the only time in their power of 
asserting a right, which it yet contemplates 
as unquestionable at some time pending the 
calamity. If the present cause stood therefore 
upon this point alone, as at present advised, 
I should be unable to extricate myself from 
the conclusion, that the plaintiffs are entitled 
to recover for a total loss. 

But I may be wiong in this judgment, what- 
ever may be my confidence in its soundness, 
and I proceed to the next point so fully 
argued at the bar, and upon which the par- 
ties are entitled to my opinion. -It is not 
denied, and if it were, it is so well estab- 
lished by the general current of authority, 
that it may be considered as a fixed rule, that 
If the ship be injured by perils insured against, 
60 as to require repairs to the extent of more 
than half her value, the insured is entitled 
to abandon as for a total loss. The rule 
'seems to be founded upon this consideration, 
that a ship so much injured is not worth re- 
pair, and therefore she may be abandoned as 
innavigable, and infected with a fatal in- 
firmity. It was in its origin undoubtedly 
borrowed from the French law. It is to be 
found stated in Le Guidon, one of the earliest 
treatises on Insurance (chapter 7, arts. 1, 
9), and is there applied to the case of goods. 
It is there said, that the merchant may aban- 
don, where there is a shipwreck of the 
whole or of a part, when there is an average, 
that exceeds in damage a moiety of the 
merchandize, when there is a capture by 
friends or enemies, an arrest of princes, or 
other like disturbances in the voyage, or such 
deterioration of the merchandize that it can- 
not be carried to the place of destination, or 
it is only worth the freight or a little more. 
While I agree, however, with Mr. Justice 
Lawrence (Parsons v. Scott, 2 Taunt. 363, 
372), that the passage is in terms applied 
to goods only, I cannot admit, that it is re- 
strained to them, or is not in sense and rea- 
son equally applicable to the ship. And in 
point of fact we all know, that it has been 
applied in the common law authorities in- 
differently to each (Goss v. T^''ithers, 2 Bur- 
rows, 6S3; Park. Ins. (6th Ed.) c. 9, p. 194; 
Condy, Marsh. Ins. c. 13, § 1, pp. 568, 571; 
Hamilton v. Mendes. 2 Buixows, 119S; Gar- 
diner T. Smith, 1 Johns. Cas. 141; Vanden- 
heuvel v. United Ins. Co., 1 Johns. 406; Ab- 
bott V. Broome, 1 Caines, 292; Hart v. Dela- 
ware Ins, Co. [Case No. 6,150]; Condy, Marsh. 
Ins. 281, note, 562, note; Peters v. Phoenix 
Ins. Co., 3 Serg. & R. 25; Ralston v. Union 
Ins. Co., 4 Bin. 386; Patrick v. Commercial 
Ins. Co., 11 Johns. 9-14; Wood v. Lincoln & 
K. Ins. Co., 6 Mass. 479; Coolidge v. Glouces- 
ter Mar. Ins. Co., 15 Mass. 341; Weskett, tit. 
"Abandonment," § 23). Valin has recognised 
the rule itself in the most emphatic manner, 
and it was probably his authority, that gave it 
a decisive currency in our jurisprudence. The 
French ordinance (article 46j having among 
other things declared, that abandonment 

19FED.CAS.— 8 



(Case No. 10,905) PEELE 

should be lawful in case of a total loss of the 
effects (perte entiSre des effets assures), Valin 
in his Commentary does not hesitate to 
adopt the doctrine of Le Guidon, and to de- 
clare it is a total loss of the effects within 
the article, when the damage exceeds the 
moiety of their value. 2 Vahn, Comm. lib. 
3, tit 6, des Assur. ait. 46, p. 101. Emerigou 
(2 Emerig. c. 17, § 2, p. 176, etc.) has found 
great difficulty in reconciling this doctrine 
with the strong terms of the article; but 
it stands commended by the sober judgment 
of Pothier (Poth. Assur. note 118). I dwell 
upon the origin of the rule the more freely, 
becaxise in the exposition and application of 
it, this circumstance may not be inconse- 
quential. It might seem at first view, that 
the rule being agreed, nothing would remain 
on this point, but to inquire into the fact, 
whether the repairs and expenses are a moie- 
ty of the value of the Argonaut. But we 
are here met with two difficulties on points of 
law, whicU it is singular, considering the an- 
tiquity of the rule, should not have been long 
since definitively adjudged, as it is impos- 
sible that they should not often have arisen. 
The first difficulty is, as to the mode of ascer- 
taining the value of the ship. The second 
is, as to the mode of ascertaining the quan- 
tum of expense or injury. Is it to be the 
actual cost of the repairs, or the actual cost, 
deducting one-third ncAV for old? In other 
words, is it the supposed damage to the ship 
estimated in the ordinaiT Tvay, or by the 
actual loss on cost to the owner. 

Upon the first point, it is contended by the 
defendant's counsel, that the valuation in the 
policy is conclusive, and affords the only just 
means of ascertaining the value, it being as 
between the parties the agreed value of the 
ship. The plaintiffs deny this doctrine, and 
insist upon the actual value at the time of 
the loss, as the true value. Nothing is more 
familiar, or more clearly settled, than the doc- 
trine, that the valuation, in the policy is con- 
clusive in case of a total loss; but it is inap- 
plicable for the purpose of ascertaining the 
quantum of injuiy (for it is quite another 
question as to the quantum of payment to be 
made by the underwriters) in case of a par- 
tial loss of goods. When the policy is on 
goods, the invariable rule is, to ascertain the 
quantum of injury by the difference between 
the price of the sound and damaged goods; 
and the reasons of the rule have been ex- 
pounded with so much force and accuracy, 
that it would be a waste of time to repeat 
them. Johnson v. Sheddon, 2 East, 581; 
Marsh. Ins. e. 14, § 2. In what respect does 
the case of the ship differ from the case of 
the goods, as to the ascertainment of the 
damage? Can the valuation in the policy be 
a more correct guide in the one ease than in 
the other? The question in each case is nec- 
essarily the same; what is the present value 
of the property, compared with Us value be- 
•fore the injury, and the pui-pose is the same, 
to fix the extent of damage sustained by the 
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accident. One should suppose, that this was 
the true measure of the damage in all cases, 
in which it is attainable. The valuation In 
the policy at the commencement of the voy- 
age cannot in the case of the ship, any more 
than of the goods, accurately measure the 
proportion of the damage, because the value 
may in the mean time have essentially chan- 
ged; and yet it is that proportion, which is 
the object of inquiry. It is true, that there is 
much greater facility in applying the rule to 
goods than to a ship, because the sale of 
sound goods of the same quality is so fre- 
quent, that the deterioration of the damaged 
goods is readily ascertained by a like sale. 
But a sale of the ship is not only difficult in 
most cases, but would defeat the very object 
of the voyage, and the comparison cannot be 
made with other soimd ships, but must be 
dei'ived from a conjectural valuation of the 
same ship in her sound state. These are im- 
portant differences, but they do not impair 
the correctness of the principle. They prove, 
not that the value at the time of the accident 
is a wrong basis, but that the value must be 
ascertained in some other manner, than by a 
sale. Consider what is the real object of the 
valuation. It is to decide, if the ship be 
worth repair. The law deems her worth 
repair, unless injured more than half her 
value. At what time? Surely at the time 
of the injury, and not at the commence- 
ment of the voyage; for to that period only 
can the question of worthiness of repair ap- | 
ply. If the policy were an open policy, there 
would be no pretense to look to the value at 
the commencement of the voyage, for it 
might be according to events a third gi-eater 
or less than at the time of the stranding; and 
thus the right of abandonment might depend, 
not upon the proiwrtion of present value, but 
upon the value at a former period. The ship 
might be damaged three-quarters of her pres- 
ent value, and yet an abandonment would 
not be good; and on the other hand, she 
might be damaged only one-third of her pres- 
ent value, and yet it would be good. It does 
not strike me, that such a state of things is 
consistent with the true meaning of the rule 
as to the half value. Then, as to the bearing 
of the authorities on this subject; I have 
looked into all the cases, and I cannot find an 
instance, in which the doctrine as to the half 
value of the ship is referred to any other pe- 
riod of the voyage, than that of the happen- 
ing of the calamity, or the subsequent arrival 
in port. In short to the very time, when the 
question arises of reparable or not. The veiy 
point arose in Fontaine v. Phoenix Ins. Co., 
11 Johns. 293, and the learned Chief Justice 
Kent ruled at the trial, that the value at the 
port, where the injury happened, and not the 
valuation in the policy, was to be taken in 
applying the doctrine now under consideiu- 
tion. A new ti-ial was ultimately granted up- 
on another point; but the inclination of the 
court manifestly upon this point was, that the 
ruling of the chief justice was right In the 



absence of all contradictory authority, the de- 
cision of his luminous and accurate mind 
would go very far to satisfy mine, even if 1 
entertained, which I certainly do not, any 
doubt on the subject The foreign writers 
also, who have treated the subject, appear to 
me to have proceeded upon the tacit assump- 
tion and recognition of the same doctrine In all 
their reasonings. See,also,Weskett,tit "Aban- 
donment," § 23, and Coolidge v. Gloucester 
Ins. Co., 15 Mass. 341. 

Then, as to the other point, whether the 
actual cost of the repairs to the owners, or the 
cost, deducting one third new for old, is the 
rule, by which we are to ascertain the quantum 
of injury or loss. That is a point, upon which 
a gi*eat deal may be said on both sides. The 
propriety of the allowance of one third new lor 
old, in eases where the ship is not abandoned, 
or, in other words, in cases of a partial loss, is 
not contested. That rule itself is somewhat 
arbitrary, and not founded upon any exact 
calculation with reference to the particular 
case. The ship may be almost or entirely 
new, and then the reason for the deduction 
would altogether cease. The ship may be 
very old, and then the reason for a much 
greater allowance would apply. The general 
principle, upon which the nile is founded, is 
as stated by Magens (1 JIagens, Ins. 52), that 
the underwriters ought to pay for the actual 
damage or injury, but not for the wear of 
the things lost or injured, and therefore 
proper allowance ought to be made, for the 
difference in value between the new and 
the old. But if this difference were to be as- 
certained in every particular case by act- 
ual inspection and estimates, there would 
be no end to controversies, and therefore, 
general usage, which the law follows, as 
founded on public convenience, has applied 
a certain rule to all cases, not upon the 
notion of perfect justice, but as generally 
reaching, in substantial equity, the mass of 
them. It is true here, as was well observed 
by Lord Mansfield on another occasion, that 
it is of less consequence, how the rule is set- 
tled, than that it should be settled. Still the 
rule is arbitrary, and therefore is to he con- 
fined to the cases, where the usage is clear, 
or to eases, which necessarily fall within 
their analogies. Does it then enter as an in- 
gi'edient into the rule of abandonment where 
there is a loss of the half value? This is to 
be ascertained by considering the nature and 
object of that rule, and the manner, in which 
it has been interpreted by the authorities. 
We have already seen, that it had its origin 
in foreign maritime jurisprudence; and in 
the terms, in which it is laid down in the an- 
cient treatise in Cleirac's collection (Le Gui- 
don, c. 7, § 1), there is strong reason to think, 
that it was the actual cost without any de- 
duction, which was in contemplation of the 
author. The object of the rule is, to ascer- 
tain, whether the ship be worth repair, and 
by a principle somewhat arbitrary, yet as in 
the former case, justified by general con- 
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venienee, It decides, that if the injury ex- 
ceeds half the value, she is not worth repair. 
Now certainly it cannot be pretended, that a 
deduction of one third new for old would op- 
erate equitably, under all, or even ordinary 
■circumstances, upon this rule. That deduction 
always supposes, that the owner derives a ben- 
efit fromtherepairs; but unless the vessel is in 
fact worth, after the repairs, twice the amount 
of the repairs, the deduction does in effect 
take away the very ground-work of the rule. 
It throws upon the owner all the loss of the 
deduction, and gives the underwriter the full 
benefit of it Now this, which is the natural 
operation of the deduction in the case, which 
has been put, applies. with more or less force 
"to all other cases, where the value of the ship 
is not increased to the full extent of all the 
costs of the repairs. And tliis, I presume, 
rarely occurs; perhaps not one time in ten. 
It is manifest then, that the deduction must 
operate with great inequality, and introduce 
into the rule an element, sometimes of injus- 
tice, and generally inconsistent with its pro- 
fessed design. In short, if the deduction is 
always to be made, the rule, instead of being 
expressed as one-half, should be in terras 
three-quarters, of the value of the ship. No 
such injustice could occur on the other side; 
because, if the ship were abandoned. It would 
generally be In the power of the underwriter 
to decide, whether to repair or not; and If 
repairs were made, he would receive all the 
benefit of any increase of value. According 
to my understanding too of the true sense of 
the rule, the owner is always affected in the 
application of it, by any increase of the value 
of the ship by the repairs, equally with the 
underwriters. The sense, in which I under- 
stand the rule is this— would the ship, if she 
were repaired, be worth double the amount 
of the repairs? If so, then there can be no 
abandonment, for the owner has not suffered 
an injury to the amount of half her value; 
if otherwise, then there may be an abandon- 
ment. I do not say, that you are to judge of 
the value after the repairs actually made; for 
then the right of abandonment might be gone 
by lapse of time; but you are to judge by the 
existing circumstances with reference to tliat 
value, whether the repairs are now worth 
making. 

In examming the authorities, it is beyond 
all doubt, that no case in England has ever 
recognls^ any such deduction of the one- 
third, except in cases of a partial loss. In 
all the cases, where the injury to the half 
value has been in question, not the slightest 
allusion is made to any such deduction by 
court or counsel. Yet some of these cases 
would seem to have called for some expression 
in its favour, if it existed. In Cazalet v. St. 
Barbe, 1 Term R. 187, where the jury found 
the injury forty-eight per cent, only, .there is 
not the least hint, which could lead us to sup- 
pose, that any such deduction was then made. 
It does not in fact appear, that any repairs 
had been made in that case, or were contem- 



plated. In Da Costa v. Newnham, 2 Term 
R. 407, the deduction was held not to apply, 
except where the owner received back his 
ship, upon the plain gi-ound, that he ought not 
to pay, where he received no benefit In 
Thomson v. Koyal Exch. Ins. Co., 1 Maule 
& S. 30, it is manifest that Lord Bllenborough 
could not (as has been already intimated) 
have contemplated such a deduction. And 
Mr. Stevens, a gentleman of Lloyd's of con- 
siderable experience. In stating the deduction, 
applies It in terms only to cases of a partial 
loss. Stev. Av. 159, and see Weskett, Strand- 
ing, § 5. 

The question, however, has arisen In Amer- 
ica. In Dupuy v. United Ins. Co., 3 Johns. 
Cas. 1S2, the point was directly in judgment 
and indeed formed the turning point of the 
cause. And it was there held by the unani- 
mous opinion of the supreme court that the 
deduction was not to be made, and that it 
was the actual damage of expenditure, which 
was contemplated by the rule, without any 
reference to the distinction of new for old. 
That decision was subsequently acted upon 
by the court; and though it was finally over- 
turned by the court of errors (Smith v. Bell, 
2 Caines' Cas. 153), it is impossible not to feel, 
with all due reverence for the latter tribunal, 
that upon questions of this natiu'o, the learn- 
ing and experience, and distinguished talents 
of the supreme court of New York, entitle 
their judgment to very great consldeiution. 1 
have examined the reasons given by the coui-t 
of errors for the reversal, and I am compelled 
to say, that they do not convince my judg- 
ment Ego assentior scsevolae. The case of 
Coolidge V. Gloucester Ins. Co., 15 Mass. 311, 
appears to me to have contemplated the rule 
in the same light It is there said by the 
court, that to all legal pui-poses, after the con- 
sti-uctive total loss, the ship, repaired and re- 
built at an expense exceeding half her value, 
must be considered as a new ship. And I take 
occasion to add, that if in that case the de- 
duction of one third had been made, and the 
valuation in the policy had been taken, there 
would not have remained an expense of one 
half the value of the ship to justify an aban- 
donment My judgment upon the whole is, 
that the deduction of the one third cannot be 
legally made in cases of this nature. If in- 
deed it could be made, I should have no doubt, 
that the like deduction must be taken from 
the whole value of the ship after the repairs, 
in order to bring her down to the standard of 
value existing at the time of the sti-anding. 

Therearesomemlnorjpoints connected with 
this general topic, which may as well be dis- 
posed of in this connexion. The first is, 
whether the repairs of rigging, etc., injured 
by wear and tear, and of decaying wood. Is 
to be deducted from the gross amount of the 
expenditure. I am to take It for true, from 
the whole of the argument, that no repairs 
have been made, which were not necessary to 
place the ship in her former predicament; and 
that the item of $372.22, now in conti-oversy. 
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was indispensable in the accomplishment of 
this object. If so, it is not to be deducted, 
for it was a necessary expense, and falls with- 
in the reasoning already stated. The point 
was expressly ruled in Depeyster v. Colum- 
bian Ins. Co., 2 Gaines, 85, under much strong- 
er circumstances. Another point is, whether 
an expenditure incurred at the time with a 
view of getting off the ship, but which became 
ultimately unnecessary, from the success of 
another experiment, is to be considered as 
part of the gross expense. I allude to the 
charges and loss connected with the purchase 
of casks. It appears to me, that this fonns 
a part of the gross expense. It might as well 
be argued, that if two thousand dollars had 
been expended in trying other experiments 
apparently most judicious, and yet they had 
not succeeded, they were not to be included. 
One of the very grounds of abandonment in 
cases of this nature is, the certainty of heavy 
expenses beyond half the value of the ship, 
and the utter uncertainty, whether they will 
be successful. If the underwriter will in- 
sist, that the question of expense is to be 
judged of by the event, and not by the high- 
est probability at the time of abandonment 
(a point upon which I wish to reserve my 
opinion, until better advised,) he must stand 
to the rigour of his rule, and is not at liberty 
to claim, that the owner would have been 
wiser than himself, or that an expense, ap- 
parently judicious, was wholly unnecessary. 
The question never can be, in any case of this 
nature, whether the expense incurred accom- 
plished a real benefit, but whether it was rea- 
sonable and proper. Suppose the ship had 
been got ofE by means of the casks, could it 
be contended, that the expense of stopping 
the holes in the bottom was to be deducted, 
because It turned out unproductive? Then 
again it is urged by the plaintiffs, that the re- 
pairs have not been sufficiently made, and 
tliat they are entitled to have the ship restored 
to them in as good, a condition as before the 
stranding. And this is doubtless true in 
point of law. But it cannot escape obsei-va- 
tion, that if thei-e be any deficiency in this re- 
spect, no blame can justly attach to the un- 
derwriters. They offered to Iiave the repairs 
made under the direction of the owners, and 
upon their declining, they employed a skilful 
and competent agent. Under such circum- 
stances, the court, though botmd to give the 
parties the full benefit of the principles of law, 
would be disposed to look with some indul- 
gence upon slight and unimportant deficien- 
cies. 

The principal defects relied on at the bar, 
are the substitution of maple in the keel, for 
the original oak; the increase of the niunber 
of pieces of the keel, from three to five, and 
the inartificial structure of the keel, by pla- 
cing the scarf in the middle immediately tm- 
der the scarf of the keelson; the omission to 
salt the ship after the repairs, she having 
been originally salted; the omission to take 
off the plank, and make a thorough examina- 



tion of the ship, to ascei-tain all the places in 
which she was strained, by lying on the 
rocks; the making new butts, by placing short 
plank instead of whole, in the bottom; the 
leaving the ship with a continual unknown 
leak, after the repairs were completed. It is 
not to he supposed, that the court can of it- 
self undertake to judge of the extent and im- 
portance of these supposed defects and omis- 
sions. That duty may more properly be per- 
fonned by experts, as I have already inti- 
mated. And if either party shall request it, 
as material to the ultimate decision, there 
will be no difficulty in granting a suitable 
commission. Upon one or two suggestions 
throw^n out at the bar, it is however my du- 
ty to comment. It is said, that the plaintiffs" 
had a right to have the repairs made of the 
same materials as the original, and therefore 
that the underwriters could not substitute 
maple for oak in the keel. In short, that if 
the keel had been of mahogany, the plaintiffs 
would have had a right to a new keel of the 
same wood- Certainly the owner is entitled 
to have his ship made as nearly as practi- 
cable, as good as she was before the accident, 
or to receive an equivalent compensation. 
But if the ship is made substantially as good, 
and if the substitution of other materials is 
not from choice, but necessity; it would be 
going great lengths to assert, that this was 
not a compliance with the law. Suppose a 
ship, built of teak wood in the East Indies,, 
were to meet with an accident on om* coast, 
and require repairs, would it be contended^ 
that the undei*writers must send to the East 
Indies for teak wood, or pay the expense, if 
other materials equally solid and useful could 
be found here? I incline to think not The 
true principle is, tihat the underwriter shall 
pay the owner such a compensation as shall 
make the ship substantially as good as be- 
fore; or in other words, that he shall lose 
nothing hy the peril. Matters of taste, fan- 
cy, or peculiar choice, can scarcely admit of 
appreciation in money, and the law can rare- 
ly reach them. It appears to me, tliat the 
plaintiffs were entitled to have had the rep- 
aration of the keel with oak, if it could be 
reasonably obtained. And the weight of ev- 
idence decidedly is, that the increase of the 
number of pieces of the keel, and the placing 
of the scarfs, made a material difference in 
the strength of the ship. Judging from that 
evidence alone, I should draw the conclusion, 
that the ship was in these respects imperfect- 
ly and inartificially repaired. But skilful ar- 
tisans are far more competent judges, and to 
them I should cheerfully resign my own opin- 
ions. What would be the posture of the 
cause upon the point, as to the injury to the 
half value of the ship, tmder the views al- 
ready suggested, I am not at this moment 
quite prepared to declare. I incline to be- 
lieve, however, that talcing tlie value of the 
ship at $11,000, or even S12,000, it will he 
found, that the repairs will exceed, by a 
small excess, one half of the value of the 
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ship. It will not however be difficult for the 
parties to place this matter beyond doubt. 
And 1 gladly escape from this minuteness of 
-detail, to the last great point in the cause, 
which, if well founded, supersedes all the 
■others. 

And this point is, whether there was an ac- 
ceptance of the abandonment. This is part- 
ly a question of fact, and partly of law. In 
considering this question, I understand my- 
self, by the assent of the parties, to be at 
perfect liberty to deal with the subject in 
the same manner as if the controversies were 
between private persons. No question is 
made about the powers, rights, or modes of 
acting, of the corporations before the court, 
or as to the sufficiency of the authority, un- 
der which their presidents or other agents act- 
ed in the premises. Their acts are to bind, 
just as far as they might lawfully bind, if" 
■done under the fullest authority. There can 
be no doubt, that the acceptance of an aban- 
donment need not be in any particular form, 
or by express words. It may be, and often 
is, inferred from circumstances; and I think 
It may be laid down, as a general proposition, 
that whenever the underwriter does any act 
in consequence of an abandonment, which 
can be justified only under a right derived 
from it, that act is of itself decisive evidence 
of an acceptance; and cases may even be 
put where the act of the underwriter will in 
law prevail over his express declarations. As 
if, after an abandonment, he should proceed 
to sell the vessel, with an express protest 
against the acceptance, and a declaration, 
that he did it for the benefit of the owner, 
his act would nevertheless conclusively bind 
him in point of law. This, to be sure, is a 
very strong case, but it is not tlie only case; 
and I put it to show, that it is a mistake 
(commonly entertained) to suppose, that dec- 
larations can overrule the legal operation of 
acts in reference to an abandonment. 

In the present case, there is no pretence to 
say, that the underwriters have made any ex- 
press declaration of acceptance. It is in- 
ferred by the plaintifTs from the silence of the 
underwriters at the time of the abandonment 
and their neglect to signify the conti-ary with- 
in a reasonable time. It appears to me how- 
ever, that this inference cannot be supported. 
The underwriter is not boimd to signify his 
acceptance within a reasonable otime; nor 
can his silence, per se, <be proof of his ac- 
ceptance. If he says nothing, and does noth- 
ing, the proper conclusion is, that he does not 
mean to accept And this conclusion, so rea- 
sonable in ordhiary cases, applies with still 
more force to corporations, because from 
their mode of doing business, deliberation of 
the board of directors is usually required; 
and silence in such a case is certainly less 
significant, than it might otherwise be pre- 
sumed to be. If the case had stopped here, 
it would not have presented any difficulty. 
But the acts of the underwriters are also re- 
lied on, as coneliisive of their acceptance. Im- 
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mediately after the abandonment, the under- 
writers declined the farther agency of the 
owners; they appointed their own agent with 
authority to sell the ship if he thought fit, 
and with authority to get her ofiC if he deemed 
it practicable. " From this moment the un- 
derwriters took the sole possession and man- 
agement of the ship. She was got ofE at then: 
expense, and by their agents, and was subse- 
quently repaired, and now remains under 
their care and custody. Do these acts, or 
any of them, amount to an acceptance of the 
abandonment? If they would do so ordinari- 
ly, can the secret intentions of the under- 
writers, not to accept, if the event should be 
favorable, or a mistake of law as to their 
rights, vary the legal conclusion? That these 
acts done by the underwriters were done un- 
der the full belief, that the case, if not ut- 
terly desperate, was nearly so; that the facts, 
which were truly represented to them, were 
so deeply marked with calamity, that a total 
loss seemed almost inevitable; and that 
scarcely the faintest hope was entertained of 
changing it into a partial loss, unless by most 
unexpected good fortune, cannot be reason- 
ably doubted. The very instructions to Mr. 
Blake, and indeed the whole, conduct of the 
xmderwriters, demonstrate it. It is as clear 
that the underwriters did contemplate that 
the abandonment clothed them with some 
new rights, for in their letter and memoran- 
dum to Mr. Blake, they expressly distin- 
guished between their rights over the ship, 
which was abandoned, and over the cargo, 
which was not abandoned. They might be 
wrong in this conclusion, and cei'tainly they 
are not bound by a misconstruction of the 
law, if it could be otherwise for their bene- 
fit On the other hand, it is clear, that the 
underwriters by the intimation in the mem- 
orandum, "that if the loss should prove to 
be less than fifty per cent on the sMp, the 
abandonment will not take effect" did sup- 
pose, that they might act upon the abandon- 
ment and if in the event there was not a 
total loss, they were not bound by their acts 
to an acceptance. If this also was founded 
in a mistake of the law, the plaintifEs are en- 
titled to the full benefit of the law, as it 
stands. It is however matter of observation, 
that this memorandum was never communi- 
cated to the owners, and therefore they could 
only act upon the fact that their own agency 
was not required, but an agent was appoint- 
-ed by the underwriters; and no intimation 
was given that the underwriters meant to re- 
sist the abandonment 

The question then turns upon this, wheth- 
er the. underwriters, as such, had a right to 
do these acts without the assent of the own- 
ers, or derived their authority virtually 
from the abandonment If the latter, then, 
as they cannot accept in part, and refuse in 
part, they are bound in the whole, and ac- 
cepting the abandonment for one purpose is 
an acceptance of it for all purposes. They 
cannot treat it at one moment as a 'transfer 
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of the property, and in the next, upon some 
new occurrence, as utterly void. An ac- 
ceptance ouee made, can never be recalled. 
It is said, that the appointment of an agent 
was not an acceptance of the abandonment 
Certainly the mere appointment of an agent 
must be admitted not to conduce to such an 
effect. And even the additional fact, that 
he was clothed with unlimited and absolute 
power over the property, might not in all 
cases be conclusive, if he never acted upon 
such authority. But if he is clothed with 
absolute authority to sell the property, does 
it not show, that the underwriters contem- 
plated the property as their own; and how 
can it be theirs, unless in virtue of the ac- 
ceptance of the abandonment? And under 
such circumstances, is it not the strongest 
evidence of an antecedent virtual accept- 
ance? An agent may be appointed merely 
to consult with and aid the owners, or to 
watch the progress of events, or to prevent 
frauds; and if he acts within such author- 
ity, his acts do not imply an acceptance. 
But this is very different from a general and 
unlimited agency; and still more so, when 
acts ai-e done of exclusive dominion, con- 
trol, and management of the ship. The ease 
of Griswold V. Xew Yoiis: Ins. Co., 1 Johns. 
205, does not support the doctrine for which 
it was cited. * There the policy was on 
freight, the assistance was given in saving 
ship and cargo, at the request of the own- 
ers, before the abandonment, and no ex- 
clusive possession or management was tak- 
en after the abandonment. In Wood v. 
Lincoln & K. Ins. Co.. 6 Mass. 479, 484, the 
point was not made, nor is there a dictum in 
that case which refers to ii. Tlie remarks, 
as to the effect of an undertaking by the 
underwriter to repair, are addressed to the 
question of a right of an abandonment, not 
of an acceptance of an abandonment. It is 
not there said, that the underwriter has a 
right to repair against the will of the own- 
er; but that his offer to repair will, under 
certain circumstances, defeat the abandon- 
ment 

The question then comes to this, whether 
the underwriter has a right, in case of 
stranding, without the consent of the own- 
ers, to take the exclusive possession and 
management of the ship, and afterwards to 
retain and repair the ship on account of the 
ow^ners. If hehasnot, then theexei'Ciseof such 
a right can stand only upon the acceptance 
of the abandonment as a transfer of prop- 
erty; and if so, the case falls within the 
principle already stated. It has been sup- 
posed, that the eases of Hart v. Delaware 
Ins. Co. [Case No. 6,150] Condy, Mai-sh, Ins. 
281, a, and 562, a, note, and Ritchie v. Unit- 
ed States Ins. Co., 5 Serg. & R. 501, 509, 
recognise the general right of the under- 
writer, independent of an abandonment. 
No such point however, was made in either 
case; and the true explanation of them is 
that, which has been already given of the 



case In 6 Mass. 479. I must confess, that 
this is the very first time, that I ever heard 
of any right of an underwriter, as such, to 
intermeddle with the property insured. 
There is not a dictum in any book, which 
admits him to possess any ownership in the 
ship, or gives him any right or control over 
it It has been very justly observed even in 
relation to repairs on account of perils in- 
sured against, his engagement is solvere, 
not facere, to pay the amount, and not to do 
the work. If the underwriter has a right to 
repair in one case, he has in all cases, and 
in his own manner, and with his own ma- 
terials. Has the law ever contempl.ated, 
that he can take the possession of the ship, 
and decide for the owner what shall be done 
with her ? Suppose in this very case, there had 
not been any abandonment, would the own- 
ei"s have been bound to suffer the ship to be 
repaired? I think the law, beyond all doubt, 
is otherwise; and the pretension now set 
up, in behalf of the underwriters, is truly 
alai-ming. The owners, if there had been 
no abandonment, would have had a right to 
claim remuneration in money for the injury 
sustained. They might have thought the 
ship not worth repairing; and if they did 
so, they had a right to break her up, and to 
claim from the underwriters an indemnity 
in money for the actual loss by the strand- 
ing. It would have been no answer on the part 
of the underwriters, that they were willing 
to repair the ship, or that the owners ought 
to repair her. It is true, that the actual 
cost of repaii*s is the best test of the actual 
injury, but the law does not insist on this. 
It gives the option to the owners, to take 
the reasonable estimated amount of loss, or 
the actual exjjenditure in repairs, with the 
usual deduction. Consider, for a moment, 
what would be the mischiefs and embar- 
rassments attending this novel doctrine. At 
whose risk would the ship be, during the 
period of repairs? Could the owner sell 
her, so as to oust the right of the under- 
writer to repair, or must he sell her cum 
onere? If he did sell, the repairs might be 
just what the purchaser would choose to 
dispense with. Suppose an attachment on 
the property; in what manner are the con- 
flicting rights to be settled? The ship In 
her damaged state might be well enough 
for all the .purposes of the owner. Shall he 
then be compelled to give her a more com- 
plete repair? In short does not the doc- 
trine necessarily lead to consequences most 
injurious to the owner, laying open new 
scenes for doubt, strife, and litigation? For 
me it is sufiScient, that no such doctrine has 
ever received the countenance of a court of 
justice; and if it should, the occurrence, 
looking to the present state of the law, 
would greatly surprise me. If, when a ship 
is abandoned, the underwriters do not 
choose to accept it, they have a right to lay 
by and wait the event They are to act in 
this, as in all other cases, according to their 
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sound discretion. If tlie owners liave aban- 
doned Tvithont just cause, tlie underwriters 
are not prejudiced by leaving the ship as 
she is. If for just cause, then tbey are 
called upon at the time to act for their own 
interest Cases of hardship may occur on 
one side or the other, and the property may, 
as I fear it will in the present case, perish 
in the contest But this is not the fault of 
the law, but of the honest differences of 
opinion incident to all human transactions. 
If after abandonment, the owners were to 
proceed to repair the sliip without consulta- 
tion with the underwriters, it would be a 
waiver of the abandonment, because It 
would be doing an act inconsistent with the 
asserted transfer of ownership. It would 
deprive the underwriters of the right of 
electing whether to repair the ship or not, 
and thus compel them to spend their money 
in a way which they might deem useless. 
The same principles must govern, when the 
lilie acts are done by the underwriters after 
abandonment; for unless they are to be 
deemed subrogated owners, they would 
equally trench upon the rights of the orig- 
inal owner. What is the ground, upon 
which an abandonment is required to be 
made within a reasonable time? Lord Ken- 
yon said, it was "to put the underwriters in 
a situation to do what was necessary for 
the preservation of the property, whether 
sold or unsold" (AJlwood v. Henchell, Park, 
Ins. (Gth Ed.) c. 9, pp. 239, 240; Condy, aiarsh. 
Ins. bk. 1. e. 13, § 2, pp. 593, 594); which plain- 
ly supposes, that no such right previously 
existed. Lord Ellenborough, in Martin v. 
Crokatt, 14 East 465, 467, uses language to 
the same effect He asserts, that where 
expenses are necessary for retpairs, and the 
owner chooses to make it a total loss, he 
"ought to give notice of abandonment to en- 
able the underwriters to elect whether they 
will or will not incur such expenses," How 
can this be, if the underwriiers have a right 
to repair without an abandonment? Even 
the foreign jurists, standing upon the posi- 
tive texts of their own ordinances, do not 
appear to me to contemplate such an exer- 
cise of authority over the ship, as this. 2 
Valin, Comm. lib. 3, tit 6, art 51; 2 Emerig. 
196. It appears to me, that the under- 
writers straggle in the present case against 
what I cannot but consider a stubborn prin- 
ciple of law. They claim to do an act, as 
underwriters, which they can only do as 
owners. They claim the right to suspend 
the acceptance of the abandonment by in- 
tentions against acts. They elect to act 
under the abandonment, disclaiming, at the 
same time, to accept it. They assume the 
possession of the ship in virtue of the ti*ans- 
fer, with the belief, that they can still re- 
turn her to the owners, if in the event that 
shall be most for their interest The law 
has entrusted them with no such authority. 
They have acted, as I doubi not, from the 
best motives; but I cannot help thinking 
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that they have mistaken the law, and that 
their acts, done, lawfully, solely in virtue of 
the acceptance of the abandonment, cannot 
now be construed as disjoined from the 
abandonment I have already said, that the 
offer to return the ship, after the ship was 
off, was too late. My deliberate judgment 
Is, that upon the point as to the acceptance, 
the cause is also in favor of the plaintiffs. 

The subject, at least as to myself, is ex- 
hausted, and must be left for the further 
consideration of wiser and abler minds. I 
deliver my judgment, not without anxiety 
and diffidence, but it is, .that the plaintiffs 
upon the merits ought to have a decree for 
. remuneration, as for a total loss. 



PEERLESS, The (ENSIGN v.). See Case No. 
4,494, 

PEESLER T- HABERSTRO. See Case No, 
10,884. 

PEGGY, The (HERRON v.). See Case No. 
6,427. 

Case No. 10,906. 

PEGRAM V. UNITED STATES. 

[1 Brock. 261.] i 

Circuit Court D. Virginia. May Term, 1813. 

Pbaotioe — Suit ox Joi:st ash Several Bond- 
Absent Defendants — Pkoceeding against 
Those Served — Averment That All are in 
CosTODT — Effect of Infbkences from Aver- 
ments IN One Plea upon Averments of An- 
other Plba, 

1. In an action on a joint and several bond 
against several defendants, some of whom are 
non-residents of the state in which the suit is 
brought, and there is a return of "no inhabitants" 
as to them, the plaintiff may proceed to take 
judgment against those on whom process has- 
been served. 

2. If, in such a case, the plaintiff declares 
against all the co-obligors, and those on whom 
process has been served, proceed to trial on the 
merits, the averment that all the co-obligors 
are in custody, though irregular, is not fatal, and 
will not preclude the plaintiff from obtaining 
a judgment against such of the co-obligors as 
are really before the court 

3. As to the extent of the rule, that where 
there are several pleas, the legal inferences 
from the averments contained in one plea, have 
no influence in deciding on the averments of 
another plea, see the following opinion. 

[Error to the district court of the United 
States for the district of Virginia.] 
At law. 

MARSHALL, Circuit Justice. This is a 
writ of error to a judgment rendered in the 
district court against the plaintiff in error, 
on a bond, taken by the collector for the dis- 
trict of Petersburg, under the act laying an 
embargo [2 Stat 451]. 

The declaration is joint against all the ob- 
ligors. The writ was also joint. It was exe- 
cuted on the plaintiff and abated as to the 
other obligors, on the return, that they were 
no inhabitants. 

1 [Reported by John W. Brockenbrough, Esq.] 
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It is couteBded, that this writ was void, 
sincf^ persons over whom the court has no 
jurisdiction, they being non-residents of the 
state, are united with one who is a resident, 
and that being void in part, it is void in the 
whole. The decision of the supreme courts 
in the case of a writ brought by plaintifEs, 
some of whom are citizens of the same state 
witli the defendants, is considered as au- 
thoritj' for the proposition urged in this case. 
Strawbridge v. Curtiss, 3 Granch [7 U. S.] 
267; 1 Pet. Cond. R. 523. But the court is 
of opinion, that the eases are essentially dif- 
ferent. In the case decided in the supreme 
court, the difCerent members of the company 
formed one plaintifiC, and the incapacity of 
one of them to come into the courts of the 
United States, was considered as extending to 
all the others, and as excluding the case itself 
from the jurisdiction of those courts. In this 
case, the jurisdiction of the court is not 
denied. It is admitted, that a separate ac- 
tion could have been sustained against Peg- 
i-am, and that the action could have been 
sustained against them all, if process could 
have been served on them, or if they had ap- 
peared and pleaded to the action. The pro- 
cess, then, is not void ab initio. It is valid 
in the commencement, and is voidable by 
facts that afterwards appear. The return 
operates as a plea in abatement, not because 
the writ issued erroneously, but because a 
fact appears, subsequent to its emanation, 
which disables the court from proceeding 
against all the parties. If, in such a case, it 
were necessary to dismiss the suit, and to 
bring a new action against the party who is 
an inhabitant, the inconvenience would be 
great, and no advantage would accrue to the 
pai*ty against whom the new process would 
issue. In cases where there is no fault in 
the original process, but the plaintiff does 
all he can do to bring all the parties before 
the court, as when he proceeds to outlawry, 
he is permitted to take judgment against 
those who are brought before the court. In 
this case, the plaintilf has done ail he could 
do. The return abated the writ, and he 
could not proceed to outlawry; nor could he 
use any means to compel an appearance. It 
would seem reasonable, then, to place him in 
the same situation with a plaintiff who pro- 
ceeds to outlawry, and then takes judgment 
against the party before the court. Had this 
bond been joint, and not joint and several, it 
may well be doubted whether the plaintiff 
would not have been compellable to have 
made all the obligors defendants. In such 
case, where the obligors reside in different 
slates, there would be no court of the United 
States which could take jurisdiction, unless 
judgment could be given against one of 
them, or process issued against all. To sup- 
pose the jurisdiction of the federal courts 
excluded in such a case would be to give the 
act of congress a very inconvenient and un- 
reasonable construction. 
The same principle has been presented in 
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a form somewhat different. It has been con- 
tended, that by declaring against parties as 
being in custody who are not before the 
court, the plaintiff has committed an en-or 
of which the defendant may avail himself 
after the verdict That the proceeding is ir- 
regular, cannot be doubted or denied. The 
declaration ought to have conformed to the 
truth of the case. But if this could be prov- 
en, which is hy no means certain, it does not 
follow that advantage may be taken of this 
irregularity othertyise than by plea. The ir- 
regulaiify does not affect the merits or the 
justice of the cause. The defendant has gone 
to trial on the merits, and sustains no injury 
from the circumstance that his co-obligors 
are, eontraiT to the fact, stated to be also 
in custody. If the plaintiff could have pro- 
ceeded on this writ, to take judgment against 
the person arrested, by stating in his declar- 
ation, that the other obligors were no in- 
habitants of Virginia, the averment that 
they were in custody does not appear to the 
court to be a fatal averment. Both these 
points appear to have been settled in the case 
of Barton v. Pettit [7 Craneh (11 U. S.) 194]; 
[Riddle v. Moss] 7 Granch [11 U. S.] 206; 2 
Pet Gond. R. 471. In that case, the supreme 
court clearly indicated the opinion, that the 
judgment against Barton alone, on a declara- 
tion stating a joint action against Barton 
and Fisher, might have been sustained, had 
the return of the oflacer shown that Fisher 
was no inhabitant. Although that principle 
was not necessary to the judgment rendered 
in that cause, and is. therefore, not of such 
complete obligation as if the very point had 
been decided in the main question, yet this 
court must suppose it to have been argued at 
bar, and considered by the court, for it is 
intimately connected with the question on 
which the cause depended. 

A third error assigned in these proceedings 
Is, that on a bond with a collateral condition, 
judgment has been rendered for the penalty, 
although it does not appear, either by the 
bond Itself, or by the pleadings, that It was 
taken in conformity with the statute. In 
this case, the declaration is on the obligation, 
as on a single bUl. The defendant prays 
oyer, and pleads five several pleas, in his 
first plea, he does not state that the bond 
was taken by the officer, who was author- 
ised by law to take it, and the replication to 
this plea is general. In each of the remain- 
ing pleas, the defendant avers substantinllv 
that the vessel was within the district of 
Petersburg, and that the bond was given to 
the collector of that district, and then pleads 
matter in avoidance of such bond. To some 
of these pleas, the plaintiff demurs; and on 
the others, takes issue. The demurrers have 
all been determined against the defendant, 
and the issues have been found against him. 
The statute which directs the bond, also di- 
rects that it shall be taken by the collector 
of the district in which the vessel lies. And 
it Is contended, that as it does not appear, by 
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tlie pleadings on the first issue, that the bond 
•was taken by the collector of the district 
where the vessel lay, the court cannot intend 
it to have been taken by him, and cannot 
•consider it as a statutory bond. It is also 
contended, that as the matter of one plea 
-cannot be transferred to another, the admis- 
sion of the defendant in his other pleas, that 
the bond was taken by the proper officer, 
■cannot aid the plaintiff, so far as respects 
the judgment of the court on this issue. The 
rule' that legal inferences from the averment 
■of one plea, or the facts as averred in one 
plea, have no influence in deciding on the 
averments of another plea, is unquestionably 
■correct. The examples given of payment and 
a release, or of non est factum, and a re-, 
lease, very well illustrate the rule. So in 
this case, one plea avers that the bond was 
taken by the collector of the port, in which 
the vessel lay, by duress. If another plea 
had stated that the bond was not given to 
the collector of the port, the first plea would 
not have been evidence on the trial of the 
second issue. But the cases are not thought 
precisely parallel. The judgment of the court 
is not rendered on the first plea only, but on 
the whole record. Every plea has been de- 
cided against the defendant, and, consequent- 
ly this Judgment of the court must be rend- 
ered against him. The question is, shall this 
Judgment be given as on a statutory bond, 
■or on a bond at common law? The whole 
record shows that the bond is taken con- 
formably to the statute, and as the judgment 
of the court must be upon the whole record, 
it must be for the penalty of the obligation. 
The judgment cannot regard it as a bond 
both at common law and under the statute. 
It must then have the character which the 
record gives it. 

The court would assimilate this case to one 
in which there were several pleas in bar, one 
■of which was totally immaterial. If the is- 
sues be found for the plaintiff, he will have 
judgment, although had the immaterial is- 
sue been the sole issue in the cause, a re- 
pleader might have been awarded. The is- 
«ue, it is time, is not immaterial, but being 
found for the plaintiff, it forms no bar to the 
action, and cannot, in the opinion of the 
-court, avail the defendant more than if he 
had not pleaded it. 

No error; judgment affirmed with costs. 

Case -No. 10,907. 

In re PEGUBS. 

13 N. B. R. 80 (Quarto, 19); i 2 Am. Law T. 
136.] 

District Court, W. D. Texas. 1869. 

BANKRUnCT — ESPEMSES AND CHARGES ReKDEBED 

BY Assignee. 
On bill of expenses and charges rendered 
by an assignee, held: 1. Spe'Cific charges by 

1 [Reprinted from 3 N. B. R. 80 (Quarto, 19), 
by permission.] 
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an assijjnee are unauthorized for (1) drafting 
certificate of exempted property, (2) draftmg 
petition for sale of property, and (3) drafting 
acceptance of notice of appointment A reason- 
able amount for the several acts done may be al- 
lowed in the compensation for general services 
of the assignee. Amount of five dollars al- 
lowed. 

2. Charges for publishing notices of appoint- 
ment, advertising, and posting hand-bills. Cor- 
rcet and allowed. 

3. Charge of forty-two dollars for sis days' 
services in collecting notes and accounts con- 
sidered extravagant, though entitled to a rea- 
sonable amount. Suspended. 

4. A charge for recording assignment is cor- 
rect. 

5. Three items for different days' services, at 
seven dollars per day; attending sale of land, 
traveling and examining tities. Suspended. 

6. A charge of fourteen dollars for two days' 
services in examining papers, allowed, provided 
the services were actual and not constructive, 
and no charges shall have been for same time 
in other cases. 

7. Charges for stationery, postage, etc., al- 
lowed. 

8. Specific charges for one day's service in 
making out report, and another day's service in 
mailing application to court for order of sale, 
disallowed as unauthorized and excessive. As 
general services, seven dollars allowed for said 
acts. 

9. Charge for services of auctioneer disal- 
lowed. Assignee must act as salesman, unless 
leave of court in necessary cases is previously 
obtained to employ an auctioneer. 

[Approved in Re Sweet, Case No. 13,688.] 

10. Commission of five per cent, allowed. 

11. Charge of twenty-five dollars counsel fee 
suspended. Suspended items referred to register 
to take testimony and to allow proper amounts 
in his discretion; if his decision is objected to, 
the testimony and objections to be certified for 
revision by tiie court. 

[In the matter of P. A. Pegues, a bank- 
rupt] 

DUVAL, District Judge. Certain cred- 
itors of the bankrupt, by their attorneys. 
Hays & White, filed their exceptions to the 
following account rendered by the assignee, 
J. K. Williams, Esq., and the said excep- 
tions having been overruled by the register, 
G-. W. Whitmore, Esq., his action in the 
premises has been certified to me for revi- 
sion: 

1. Drafting certificate of exempted 

property $ 5 00 

2. Drafting petition for sale of prop- 

erty & 00 

3. Drafting acceptance of notice of ap- 

pointment 5 00 

4. Publishing notice of appointment. . 6 00 

5. Advertising and posting hand-bills.. 1 50 

6. Six days' service cofleeting notes 

and accounts.. ^^ SR 

7. Recording assignment 1 00 

8. Two days' service attending to sale 

of land 14 00 

9. One day's service advertising land 

and papers • 7 00 

• 10. Two days' service, trip to Hender- 
son to record assignment and ex- 
amine tities 14 00 

11. Two days' service examining papers. 14 00 

12: Stationery, postage, etc 1 50 

13. One day making out report 7 00 
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14. One day, making application for or- 

der of court for sale 7 00 

15. Services of auctioneer 2 00 

16. Commission on three hundred and 

ninetj--tvro dollars at five per cent 19 60 

17. S. T. Newton, attorney's fee 25 00 

The 1st, 2(J, and 3d charges are not only 
extravagant, but they are not authorized by 
the law. The acts done by the assignee, 
however, and for which these charges were 
made, may be regarded as among the gen- 
eral services rendered by him, for which 
the court may make him a reasonable allow- 
ance. The exceptions to these items are 
therefore sustained, and in lieu thereof five 
dollars is allowed. 

The 4th and oth items are correct, and 
therefore allowed. 

The 6th seems to me to be extravagant, If 
allowable at all. The bankrupt should have 
been required to deliver the notes and ac- 
counts into court, or to the assignee. But 
if the service was performed, as charged, a 
reasonable compensation should be allowed. 
RefeiTed again to the register. 

The 7th item is correct Exception, there- 
fore, overruled. 

The Sth, 9th, and 10th require explana- 
tions and evidence to justify them. Refer- 
red to register again. 

The matter embraced in the 11th item is 
also refen-ed to the register again. If the 
service, as charged for, was necessary, and 
actually performed in this particular case, 
and no other eases were charged for the 
same time, then it would be proper to allow 
it 

The 12th item is allowed. 

The 13th and 14th are disallowed. These 
charges are not authorized by law, and they 
are excessive. For the services mentioned 
in both these items seven dollars is a suffi- 
cient compensation, and that much is here- 
by allowed. 

The 15th is disallowed. The law contem- 
plates that the assignee shall himself sell 
the property of the estate. There may be 
cases in which it would be proper to em- 
ploy an auctioneer, but the necessity for so 
doing should be first shown to the court, 
and leave obtained. 

The 16th is correct, and therefore allowed. 

The 17th needs explanation. The assignee 
does not state for what an attorney's fee is 
charged, and it would be difficult to tell 
what need he had for the services of one in 
the administration of this small estate. 
For this reason, and the views briefly men- 
tioned by me touching a like charge in the 
case of In re Davenport [Case No. 3,587], 
the matter is again referred to the register. 

The 6th, Sth, 9th, 10th, 11th, and 17th 
charges are again referred to Mr. Register 
Whitmore, who is hereby instructed to hear, 
any pertinent and proper evidence in regard 
to the services charged for in the several 
items, and their actual perfonnance and ne- 
cessity, and after so doing, to allow or dis- 



allow the said charges in whole or in part,, 
as he may deem just; and should his deci- 
sion thereon be objected to by the creditors 
or assignee, the same to be certified to me 
for revision, together with the evidence on 
which it is based. 



Case Ifo. 10,908. 

PEIRCE V. REINTZEL. 

[2 Cranch, O. G. 101.] i 

Circuit Court, District of Columbia. June 
Term, 1814. 

WiTM ESS— INTEREST IS CONTROVEUSY. 

The principal obligor, having confessed judg- 
ment and having been released by the defendant 
from the costs of this suit, is a competent wit- 
ness for the defendant, to prove the bond usu- 
rious. 

Debt on the joint and several bond of 
Daniel and John Reintzel. Daniel, the prin- 
cipal obligor, having confessed judgment,, 
was offered as a witness for the defendant, 
to prove usury. The plaintifC objected, and 
cited the case of Virginia v. Evans [Case No. 
16,969], in this court at November term, 1809^ 
and Riddle v. Moss, 7 Cranch [11 U. S.] 206. 
The "defendant released to Daniel Reintzel 
all costs of the present action in case judg- 
ment should go against him. 

THE COURT (THRUSTON, Circuit Judge, 
doubting) permitted the principal obligor to 
testify for the defendant 



PEIRCE (WEBB v.). See Cases Nos. 17,320* 
and 17,321. 



Case Ifto, 10,909. 

PEIRCE v. WEST. 

[Pet 0. C. 351.] 3 

Circuit Court, D, Pennsylvania. Oct Term,. 
1816. 

Equity — Effect of Failure to File General. 
Replication — Evidence to Contradict As- 
STVER — Leave to File Replication after 
Cause Set Down fob Hearing. 

1. If the complainant in a bill in chancers', 
does not file a general replication to the answers 
of the defendant, the answer is to be taken as 
true, and nc evidence can be given by the com- 
plainant to contradict it. 

[Cited in The JIary Jane, Case 9,215; Pierce 
V. Brown, 7 Wall. (74 tl. S.) 212.] 

[Cited in brief in Ballantine's Appeal, 67 Pa. 
St 182.] 

2. After a cause was set down for hearing on 
bill and answer, and a reference to the auditor, 
the plaintiff was allowed to file a general repli- 
cation. 

[Cited in Jameson v. Conway, 10 III. 230. 
Distinguished in Snyder v. Martin, 17 W. Va. 
283.] 



1 [Reported by Hon. William Cranch. Chief 
Judge.] 

2 [Reported by Richard Peters, Jr., Esq.] 
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The cause was set down for hearing on 
IjiU and answer, and at a former court an 
account was directed. When the case came 
on before the auditor, the defendants [West's 
executors] insisted that the answer was to be 
talcen as true, and that no evidence could be 
given by the plaintiff to disprove it. Upon 
this the auditor adjourned the case, that the 
complainant might have an opportunity to 
move the court to allow an amendment, by 
suffering the complainant to file a general 
replication. 

The complainant now moved to set aside 
the order of reference, axid to allow the 
amendment to be made. 

BY TBCE COURT. The irregularity which 
has taken place in this case, appears to have 
arisen from the want of an intimate ac- 
quaintance with chancery practice, by gen- 
tlemen of the profession in this state, where 
there is no court of chancery. We feel thei'e- 
fore disposed, on that account, to be more 
indulgent than we should otherwise thint 
correct; and as no inconvenience can arise 
to the defendants by allowing the amend- 
ment, except that of depriving them of an ad- 
vantage, which the mistake of the counsel 
on the other side has given them, the court 
grant the motion. 

[For a hearing on the amended bill, see Case 
No. 10,910.] 



Case Ho. 10,910. 

PEIRCB et al. v. WEST. 

[3 Wash. 0. C. 354.] i 

Circuit Court, D. Pennsylvania, April Term, 
1818. 

Eqoitt—Amendmest of Bill — New Matter — 
inteulixeatios. 

1. In equity. Where leave is given to amend 
the bill, it should state only so much of the 
original bill, as may be necessary to introduce 
and to make intelligible the new matter, which 
should alone constitute the chief matter of the 
amended biU. 

2. The amendment should be by a separate 
bill, and not by interlining the original bill. 

3. The amended bill should call on the original 
defendants to answer the new matter, or on the 
new parties, if any, to answer both. 

Upon a jnjle obtained by the defendants 
[West's executors] to show cause why the 
amended bill, filed in this case, should not 
be referred to the master for impertinence; 
it appeared, that after all the original de- 
fendants, except two, had answered the bill, 
the plaintiffs [Peirce & McDonald] obtained 
leave to amend, by making new parties. 
[Case No. 10,909.] The new bill contains all 
the matter of the original bill, -together with 
that applicable to the new parties, and calls 
upon all the defendants to answer this bill. 

1 [Originally published from the MSS. of Hon. 
Bnshrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 



Levy & Tod, for plaintiffs. 

Binney & Chauncey, for respondent. 

WASHINGTON, Circuit Justice. The nue 
is, that the amended bill should state no 
more of the original bill, than may be neces- 
saiy to introduce, and to make intelligible 
the new matter, which should alone consti- 
tute the chief subject of the bill. The rea- 
sons for this rule are obvious. Not only is 
the incorporating of the old bill into the 
amended bill unnecessary, but it increases 
the costs, and exposes the defendants, par- 
ticularly those who have answered the orig- 
inal bUl. to the trouble of searching out, and 
separating the old from the new matter; at 
the peril of having their answer excepted to, 
'if any mistake should happen, and all the 
matter of the amended bill should not be an- 
swered. The amended bill calls upon the 
original defendants to answer it, and upon 
the new defendants to answer both that, and 
the original bill. Wherever leave to amend 
the bill is gi*anted, it is more proper to file 
an amended biU, than to interline the orig- 
inal bill; particularly, if some of the defend- 
ants had before answered that bill. The 
rule, therefore, must be made absolute. But 
on motion of the plaintiffs' counsel, leave 
was granted to file a new amended bill, com- 
prising only the new matter, instead of re- 
ferring the bill. 

Cases cited by the plaintiffs' counsel, Hind, 
Prac By the defendants' counsel, Har. Ch. 
Prae. 



PEIRSOLL (ELLIOTT v.). See Case No. 4,- 
395. 



Case "No. 10,911. 

PEISOH V. DICKSON. 

[1 Mason, 9.] i 

Circuit Court, D. Massachusetts. Oct, Term,- 
1815. 

Factoh's Lien for Advances — Waiver op Per- 
sonal Securitx—Latent and Patent 
Ambiguities. 

1. A factor has, by the general law, the per- 
sonal security of the owner, as well as a lien on 
the goods, for his advances; but by contract 
he may waive the right to a personal responsibili- 
ty. 

[Cited in McKenzie v. Nevius, 22 Me. 47; 
Martin v. Pope, 6 Ala. 532.] 

2. What constitute latent and patent ambi- 
guities, and when parol evidence is admissible to 
explain them. 

[Cited in Bradley v. Washington, A. & G. 
Steampacket Co., 13 Pet. (38 U. S.) 98, 
101.] 
■ [Ganson v. Madigan, 15 Wis. (O. S.) 153, (N. 
S.) 168; Hill v. Rewee, 11 Mete. (Mass.) 
273; Lett v. Horner, 5 Blackf. 297. Cited 
in brief in Noyes v. Canfield, 27 Vt. 82, 83. 
Cited in Savage v. Rix, 9 N. H. 270.] 

[3. Cited in Currier v. Currier, 2 N. H. 77, to 
the point that where the obligation designates 
no place of performance, and when none can 

1 [Reported by William P. Mason, Esq.] 
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lie inferred from facts contained in the obliga- 
tion, or from other facts, collateral and independ- 
ent, which may be proved by parol, then the 
■obligee may designate any reasonable place for 
the performance.] 

[4. Cited in Derendorf t. W. Va. Oil Co., 17 
W. Va. 153; Early v. Wilkinson, 9 Grat. 74; 
Ganson v. Madigan, 15 Wis. 158; and in Noyes 
T. Canfield, 27 Vt. 86,— to the point that if the 
language of the instrument is applicable to sev- 
eral persons, or to several species of goods, and if 
the words be general, and have divers meanings, 
parol evidence is admissible of any extrinsic cir- 
■ciimstances tending to show what person or 
what things were intended.] 

[Mertens v. Nottebohms, 4 Grat 165, 171.] 

5. If a consignee of goods agree that for ad- 
vances made "he will hold for reimbursement on 
the amount and net proceeds of said goods, 
which are only considered answerable for said 
amount advanced," it is a waiver of any per-- 
Bonal claim against the owner for reimburse- 
ment. 

Assumpsit to recover of the defendant, a 
merchant of Gotteaburgh in Sweden, a bal- 
ance alleged to be due on sundry consign- 
ments made to him by the plaintiff. The de- 
fendant claimed to be allowed in account the 
difference, (being 6180 rix dollars,) between a 
sum advanced by Mm to the plaintifiPs super- 
cargo, upon certain goods shipped by the 
Dolphin, and the net proceeds of those goods. 
The plaintiff, on the other hand, contended 
that the defendant, by the contract made be- 
tween him and the supercargo, had agreed to 
look to the goods only for his reimbursement. 
The instrument relied on to prove this con- 
tract bore date on the sixth day of April, 
1811, and was signed by the defendant and 
the supercargo. It described in succession 
the goods belonging to each shipper, and the 
terms upon which they were received by 
Dickson. The following is the clause relating 
to the plaintiff's goods; viz. "On which goods 
Mr. K. Dickson has advanced me in iron, win- 
dow glass, &c., shipped on board ship Dol- 
phin, the sum of R. D, 58,331.36. 4, for wMch 
amount he will hold for reimbursement on the 
amount and net proceeds of the sales of said 
goods, which are only considered answerable 
for said amount advanced, as per our agree- 
ment; the remainder of the amount and net 
proceeds he will hold to the order, &c." Upon 
the construction of this contract a difference 
of opinion arose at the bar, the plaintiff's 
counsel contending that it was intended to 
waive any personal claim on the plaintiff, and 
to restrict the defendant's security for the re- 
payment of the advance to the goods only; 
and they relied upon the introduction of the 
word "only" in the contract, as decisive in 
their favor. On the other hand, the defend- 
ant's counsel contended, that the contract con- 
tained no such restriction, and never was in- 
tended to waive the right of a personal claim 
for the advance; and that the words, in which 
the restriction was supposed to be contained, 
were meant merely to exempt the goods of 
the shippers on freight from being included 
as a security for the advance on the plaintiff's' 
goods. The plaintiff's counsel then offered 



parol evidence of the circumstances under 
which the contract was made, in corrobora- 
tion of their construction of the contract. The 
introduction of the evidence was opposed by 
the defendant's counsel, upon the ground, 
that this was not a case of latent ambigultj', 
but the ambiguity, if any, was patent, and 
that parol evidence was inadmissible to ex- 
plain it. 

Prescott & Gallison, for plaintiff. 

Mr. Dexter and J. T, Austin, for defendant 

STOBY, Circuit Justice. It is not very easy 
to reconcile all the decisions upon the subject 
of latent and patent ambiguities; and, after 
several efforts, I have found myself unsuccess- 
ful in every attempt to accomplish it Noth- 
ing is clearer than the general rule,— latent 
ambiguities may be removed by parol evi- 
dence, for they arise from the proof of facts 
aliunde; and where the doubt is created by 
parol evidence, it is reasonable, that it should 
be removed in the same manner. But patent 
ambiguities exist in the conti-act itself; and if 
the language be too doubtful for any settled 
construction, by the admission of parol evi- 
dence you create, and do not merely constx'ue, 
the contract You attempt to do that for the 
party, which he has not chosen to do for him- 
self; and the law veiy properly denies such 
an authority to courts of justice. The diffi- 
culty, therefore, lies not in the rule itself, but 
in applying it to particular cases, where the 
shades of distinction are yery nlc& There 
seems indeed to be an intermediate class of 
cases, partaking of the nature both of patent 
and latent ambiguities; and that is, where the 
words are all sensible, and have a settled 
meaning, but at the same time consistently 
admit of two interpretations, according to 
the subject matter in the contemplation of the 
parties. In such a case, I shoidd think that 
parol evidence might be admitted, to show 
the circumstances, under which the contract 
was made, and the subject matter to which 
the parties referred. For instance, the word 
"freight" has several meanings in common 
parlance; and if by a written contract a party 
were to assign his freight in a particular ship, 
it seems to me, that parol evidence might 
be admitted of the circumstances, under 
which the contract was made, to ascertain, 
whether it referred to goods on board of the 
ship, or an interest in the earnings of the 
ship; or in other words, to show in which 
sense the parties intended to use the term. In 
the present case, the inclination of my mind 
is to admit the parol evidence, reserving, how- 
ever, the right to direct the jury to disregard 
it, if it shall hereafter appear to me inadmis- 
sible or inconclusive; or if, upon farther ex- 
amination, the language of the contract should 
appear clear and unambiguous, notwith- 
standing the attempts to give it a double in- 
terpretation. See Birch v. Depeyster, 4 
Gamp. 385; Clarke v. Russel, 3 Dall. [3 U. 
S.] 415, 421. note. 



[19 Fed. Cas. page 125] 

STORY, Circuit Justice, after summing up 
tlie facts to tlie jury, expressed himself to the 
following efEect upon the law of the case: 

By the general law, a factor has the secur- 
ity of the person, as well as a lien upon the 
goods of his principal, for aU advances made 
on them. But he may waive his right to re- 
sort to the person, and if he does so, by an 
express agi-eement, it will be binding upon 
him. The agreement relied on in the pres- 
ent case is in writing; and the consti-uction 
of it is a mere question of law for the de- 
termination of the court, upon which it is 
bound to instruct the jury. The agreement, 
in my judgment, contains an express con- 
tract, upon the part of the defendant, to look 
solely to tbe goods as security for the ad- 
vances, and to exonerate the person and other 
propeityof theplaintiff from all responsibility 
for the payment If this be the bargain be- 
tween the parties, it is perfectly immaterial, 
whether it be prudent or discreet, or not It 
is sufficient, that it is made; and the jury are 
bound to return a verdict for the plaintifE for 
the difference between the advance and the 
net proceeds of the property, when sold. In 
respect to interest, none is to be allowed upon 
the balance of the accoimts, unless from the 
general usage of trade, or tbe particular course 
of dealing between the parties, it is satis- 
factorily proved that interest was, in the un- 
derstanding of the parties, to be paid. 

Verdict for plaintiff, without allowance to de- 
fendant for the advance. 

NOTE, A bill of exceptions was tendered by 
the defendant, but afterwards was abandoned. 
This cause was tried, by consent of parties, by a 
special jury, as was also an issue m the case 
of Harvev v. Richards, at this term [Case No. 
6,183], The practice of summoning special du- 
ries, appears from the records of our courts, to 
have been early prevalent in Massachusetts 
(MSS, records, court of assistants, Suffolk coun- 
ty, March, 1691-2. Andrew Belcher v. James 
Lloyd.— Appeal from the county court in an ac- 
tion on a charter-party. The appellant desired a 
special jury of merchants, which was accord- 
ingly granted. There are many other like 
cases), but it has been long disused, and there 
is now no power in any state court of this state, 
to proceed otherwise than by a- jury returned 
and selected according to the statute provision, 
by drawing their names from a box kept for 
that purpose, by the selectmen of every town. 
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Case M"o. 10,911a. 

PELHAM V. PACE. 

[Hempst 223.] i 

Superior Court, Territory of Arkansas. Feb., 
1833. 

BaIOIEKT— COMPtlAXCE WITH TERMS— MAIb AS A 

Safe Cosveta^ce. 

1. Where a person sent notes to an agent for 
collection, with directions to remit the money by 
mail, or some responsible person, and the money 

1 [Reported by Samuel H. Hempstead, Esq.] 
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was sent by a trustworthy youth, eighteen years 
old, who had transacted business for himself 
for two years, and his pocketbook, containing 
this and other moneys, was stolen from him,— 
held, that the agent was not responsible, and 
that he had substantially complied with the 
duties which the bailment devolved upon mm, 

2. The mail is, in legal contemplation, a safe, 
though not a responsible, mode of conveyance; 
but a person, notwithstanding infancy, is con- 
sidered responsible. 

Appeal from Pope circuit court [This was 
a suit by William Pelham against Alfred E. 
Pace.] 

Before CROSS and CLAYTON, Judges. 

OPINION OF THE COURT. This case 
comes up by appeal from the Pope circuit 
court. The appellant brought an action of 
assumpsit to recover money had and received 
by the appellant to his use. At the trials 
neither party required a jury, and the mat- 
ter was submitted to the court, and a judg- 
ment rendered for the defendant. From a 
bill of exceptions taken by the appellant, 
the evidence appears to have been that the 
attorney of the appellant forwarded to th& 
appellee, through the mail, two notes on a 
man by the name of Logan, with directions 
to place the same in the hands of a justice 
for collection, and, when collected, to re- 
ceive the money, and ti-ansmit it to him by 
mail, or some safe, responsible person; that 
the appellee received one hundred and thir- 
teen dollars on the notes before the suit was 
commenced, and handed the same to a youth 
of seventeen or eighteen years of age, who 
promised to deliver it to appellant's attorney 
at Little Rock^ that this youth had transacted 
business for •himself, by the consent of his 
father, for one or two years, was intelligent, 
honest and trustworthy, as any of his age;, 
that before he had an opportunity of paying 
it over his pocketbook was stolen, containing 
that, as well as other moneys; that said at- 
torney had been heard to say that he would 
have had no hesitancy in sending xhe money 
by this same youth in his own case; and 
finally that appellee received compensation 
for his trouble. The only question it will be 
material to consider is whether the appellee 
discharged himself from liability by ti-ansmit- 
ting the money in the manner shown by the 
evidence. In the absence of any express 
agreement between- the parties, or terms im- 
posed at the time of making the bailment, the 
law steps in and settles the question of duty 
and liability- The case before us, however, de- 
pends upon the terms imposed at the time 
of transmitting the notes, and acceded to by 
the appellee in undertaking the collection. 
He was bound to transmit either by mail, 
or by a safe, responsible person. The mail, 
in legal contemplation, is a safe mode of 
conveyance, but not a responsible one. That 
mode was not adopted, but the money was 
forwarded by a youth of seventeen or eight- 
een years of age, who is shown by testimony 
to have been intelligent prudent, and trust- 
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■worthy, and to which the law adds responsl- 
Tiility, notwithstanding his age. On the sub- 
ject of the liability of minors in such cases, 
see 11 Petersd- Abr. tit "Infant," 558. The 
appellee, we think, in transmitting the mon- 
ey, complied with the terms imposed at the 
time of receiving the notes for collection. 
Judgment affirmed. 



PELLETREAU (UNITED STATES v.)- See 
Case No. 16,023. 



Case No. 10,91S. 

In i-e PELTASOHN. 

[4 Dill. 107; 16 N. B. B. 265; 10 Chi. Leg. 

News, 10; 4 Law & Eq. Rep. 441; 

5 Cent Law J. 311.] i 

Circuit Court E. D. Missouri. Sept 19, 1877. 

BANKROPTOr — ACCOUSTIXQ FOR LOSSBS IN BUSI- 
NESS— DEFICIT. 

Where a deficit is shown in the assets of a 
bankrupt's estate, he must account for it by a 
satisfactory explanation, or pay the amount of 
the deficit to the assignee. 

[Cited in Re How. Case No. 6,747; Re Mc- 
Kenna, 9 Fed. 29.] 

The bankrupts were wholesale millinerj- 
merchants in St Louis. The assignee filed 
a petition in the district court, representing 
that the bankrupts had fraudulently with- 
held from him goods and property to the 
amount of $48,000, and asking an order on 
the bankrupts to show cause why they 
should not turn over that amount of prop- 
erty to him. The order issued, and the 
bankrupts appeared and filed a sworn an- 
swer denying the charge, and stating that 
they had delivered to the assignee all their 
property and effects. The matter was 
heard by the district court upon the exami- 
nation of the bankrupts before the register 
(admitted in evidence without objection, as 
far as the record discloses), and upon the 
testimony of various witnesses produced by 
the assignee and by the bankrupts. The 
testimony, including the examination of the 
bankrupts, covers about six hundred writ- 
ten pages. The bankrupts, or their wives, 
or the persons to whom they alleged that 
money had been paid just pi-eceding their 
failure, were not examined as witnesses, or 
tlieir depositions taken. After a hearing, 
which occupied several days, the district 
court found as a fact that the said bank- 
rupts "have secreted, concealed, and pre- 
vented from coming to their assignee here- 
in, propex'ty to the value of $7,762.22, be- 
longing to the said estate, and thereupon or- 
dered the bankrupts to pay said sum to the 
assignee on or before the 8th day of Sep- 
tember, 1873." The bankrupts, on the 8th 
day of December, A. D. 1875, filed their peti- 



1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission. 4 Law 
& Eq. Rep. 441, contains only a partial report] 



tlon in this court for a review of the said 
order. An answer to this petition was filed 
by the assignee, and the matter, by stipula- 
tion and agreement, was to be heard in the 
circuit court upon the same proofs upon 
which it was detei*mined by the district 
couit. 

By consent the case was, at the March 
term, 1876, of this court referred to S. D. 
Thompson, Esq., one of the masters in chan- 
cery in this court, to report upon the law 
and the facts. The master has filed an elab- 
orate report, in which he states that he has 
given to the case a thorough examination, 
and seems to be of opinion that the finding 
of the district court against the bankrupts 
was for a sum too small instead of too 
large, but as the assignee had prosecuted no 
proceedings for reView, he recommends an 
affii'mance of the order below, with costs, 
against the bankrupts. Exceptions were 
taken by the bankrupts to the master's re- 
port, on the single ground that it is not sus- 
tained by the proofs, and on these excep- 
tions the cause was submitted to the court. 

N. Meyers, for bankrupts. 
A. Binswanger, for assignee. 

DILLON, Circuit Judge. It is an admit- 
ted fact that at cost price the bankrupts had 
on hand, on January 1, 1873, goods to the 
amount of $41,740.61. They failed in No- 
vember of that year. Between January 1, 
1S73, and their failure, they purchased 
goods to the amount of .?S1,580.53, making 
stock to be accounted for $123,330.14. 
These sums are shown by the bankrupt's 
books. The books show sales, for cash and 
on credit, during this period, to the amount 
of $72,503.95, at sale prices. If sold with- 
out loss or profit, the bankrupts ought to 
have had on hand at their failure, goods to 
the amount of $50,826.19. The amount ac- 
tually turned over by the bankrupts to the 
estate in bankruptcy was $16,500 at cost 
price, or, including fixtures, $18,000. The 
difference, viz., $34,326.19, or, if fixtures be 
deducted, $32,826.19, is to be accounted for. 

The bankrupts attempt to account for this 
large deficit by showing a great decline in 
the value of goods of this character between 
January 1 and November 1, and that they 
had to sell at great loss. Undoubtedly, the 
old stock— that is, the stock on hand Janu- 
ary 1— was not worth its cost price, and 
sales from that were made, on the average, 
greatly below cost; but it is very doubtful 
whether there was much, if any, loss— as 
likely, indeed, that there was a profit— on 
the goods sold from the new purchases. On 
the whole, I am not satisfied with the ex- 
planations offered for this large and strik- 
ing deficit, and I think the district court and 
the master were well justified in reaching 
the conclusions they did. 

Certain circumstances, pregnant with sus- 
picion, strongly support this conclusion. I 
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mention these without dwelling upon them. 
The change, during the time they had a 
bookkeeper, of their system of bookkeeping 
from double to single entry; the loss or non- 
production of two important books— "bills 
receivable and payable," and the "stock or 
sales book,"— by no means satisfactorily ac- 
counted for; the alleged increase by one- 
half of family expenses during 1873, and 
taking money therefor, without any real in- 
crease being shown; the alleged sending of 
money to Europe to poor relations, and pay- 
ments to a relative in this country, not oth- 
erwise shown to be true than by the unsup- 
ported statement of thp bankrupts— this at 
a. time when they were claiming to be anx- 
ious to reduce expenses, and when they 
were embarrassed; and particularly the 
■statement of Peltasohn, that his wife had 
:?5,000 or ?6,000, and had had since 1871, or 
before that, which she kept in her house in 
bank-bills and had never invested— the prof- 
Its, as he alleged, of bushiess which she had 
conducted on her own account, and which I 
must say, under the circumstances, is' very 
Improbable; and the further fact that since 
the bankruptcy the bankrupts have gone in- 
to business as the professed agents of thar 
wives. 

In short, such a case was made against 
the bankrupts as to call upon them to ex- 
plain these circumstances of suspicion, and 
they have not done so. They were not even 
■examined as witnesses on their own behalf 
in the district court. 

The exceptions to the master's report 
should be disallowed, and an order should 
be here entered affirming the order of the 
■district court, with costs [including the fee 
■of the master of two hundred and fiftj' 
dollars (not excepted)], 2 and that a man- 
date go to the district court to proceed with 
the execution of the order complained of, 
the same as if the petition for review there- 
of had not been brought. 

Ordered accordingly. 

NOTE. The foregoing opinion, when pub- 
lished in the Central Law journal, was accom- 
panied by ■the following note, written by Mr. 
Frank, which we here insert: 

"The opposition to the bankrupt law [1 Stat 
178] as it now stands, has come from the cred- 
itor-class, and there is, perhaps, but little doubt 
that the reasons for the opposition are substan- 
tial; yet, if the creditors of an estate would 
urge those provisions of the statute which will 
secure them their rights, in all proper cases, ex- 
cept in case of composition proceedings, the act 
would certainly not he without efficacy. The 
provisions referred to are sections 5110. 5132, 
5104 of the Revised Statutes of the United 
States. 

"In Ke Salkey [Case No. 12,254], Judge 
Drummond held, affirming Judge Blodgett's de- 
cision in the same case [Id, 12,253], under the 
provision of section 5104, Rev. St. U. S. (sec- 
tion 26 of the act of 1867 [14 Stat 529]), that 
the court had authoritj' to imprison bankrupts 
for failure to give a satisfactory account and 
make a full disclosure respecting their property. 
The counsel for the debtors there contended 

* 2 [From 16 N. B. R. 26S.] 



that if the answers to the inquiries concerning 
their property were untrue, ■the creditors might 
resort to a criminal prosecution. The court re- 
plied that criminal prosecution does not pay the 
claims of the creditors. 

"In Re Jacobi, unreported, Judge Caldwell 
committed to jail, at Littie Rock, Arkansas, a 
bankrupt for not paying over to her assignee 
the sum of about $12,000, a deficit of that 
amount not having been by her satisfactorily ac- 
counted for. The bankrupt, after being im- 
prisoned for some time, was taken before Cir- 
cuit Judge Dillon, at Davenport, Iowa, on a 
writ of habeas corpus, who modified the order 
of the district court as to the amount to be paid 
over, as not having been satisfactorily ex- 
plained, and remanded the bankrupt 

"The Case of Peltasohn, above reported, is 
only one of many where creditors have been im- 
posed upon by .bankrupts, because the bankrupts 
supposed the act to be a shield for their fraudu- 
lent contrivances, and the court clearly lays 
down -the rule as to how a true account ought 
to appear; and in the absence of such an ac- 
count to what the act subject the bankrupts." 



Case nSTo. 10,913. 

PELTON et al. v. WATERS et al. 

[1 Ban. & A. 599; 7 O. G. 425; 21 Int Rev. 
Rec. 125; Merw. Pat Inv. 674. J 1 

Chreuit Court S. D. Ohio. Dec, 1874. 

IKTERFERISG PATENTS — PkESUMPTIOS AS TO Pjtl- 

ouiTY — Patent Grakteb on Secoxd Appli- 
cation — What is Isvestiok. 

1. "Where there are two interfering patents, 
the patentee of the invention described in the 
patent of earlier date, is entitled to the presump- 
tion of priority and novelty. 

2. If between the first and second application, 
by an inventor, for a patent he has manifested 
an actual intention to abandon tiie first the 
patent granted upon the second application, will 
have relation to the time of the filing of that ap- 
plication only; the intention manifested by the 
patentee, to abandon the first "will sever the con- 
nection between the two applications. 

3. W. and T., having filed applications for pat- 
ents showing substantially the same device, at 
the respective dates March 31, 1808, and April 
21, 186S, were both rejected. T. persisted in 
his claim, and upon appeal, secured his patent; 
while W. amended his application, excluding 
from his claim the common device, and thus, 
without appeal, obtained a patent of narrow 
scope. Subsequentiy learning of T.'s patent he 
filed a second application, broad enough to in- 
clude the device pieviously omitted, and in the 
consequent interference proceedings with T., 
was adjudged the prior inventor, and thereiipon 
obtained a patent for the invention previously 
patented to W.: Meld, in a suit brought by T. 
against "W., for infringement that W.'s second 
application was the commencement of a new pro- 
ceeding, to which alone the patent granted in 
pursuance of it relates; and, therefore, that 
said second application being subsequent in date 
to T.'s patent thts presumption as regards pri- 
ority of invention was with T. 

4. The accidental making of an improved ar- 
ticle in a single instance, without knowledge on 
the part of the producer of how it was accom- 
plished, or how to make another like it is not 
invention. 

[Cited in Boyd v. Cherry, 50 Fed. 283.] 

1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here imprinted by per- 
mission. Merw. Pat Inv. 674, contains only a 
partial report.] 
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5. Letters patent [No. 79,279] for "improve- 
ment in lubricators," granted to Hiram Taylor, 
June 23, 1868, held valid. 

Gardner Waters filed an application for 
letters patent for an "improvement in lubri- 
cators," March 31, 1868. On the 21st of 
April. 1868, Hiram Taylor made an applica- 
tion for a patent, for substantially the same 
improvement. Both applications were re- 
jected by the examiner. Waters narrowed 
Iiis claim, and tliereupon received a patent of 
limited scope; but Taylor persisted in bis 
claim, and, upon appeal, secured bis patent, 
wliicb was issued to bim June 23, 1S6S. 

When Waters learned that a patent bad 
been issued to Taylor, with a Vbroad claim," 
he filed a second application, inserting there- 
in a claim for the invention substantially as 
covered by the Taylor patent, and demanded 
an interference, which was granted him; 
and, upon tlie final appeal to one of the 
judges of the supreme court of the District 
of Columbia, he was adjudged the prior in- 
ventor; and letters patent were accordingly 
issued to him June 29, 1869. The present 
suit, under the Taylor patent, was instituted 
November, 1868; complainants' testimony 
was duly taken after the issue was joined. 

In December, 1869, defendants filed an 
amended and supplemental answer, claiming 
that Watera was the first inventor, and set- 
ting up the intei-ference decision. Issue was 
joined iipon tliis answer, and testimony for 
defendants, and rebutting proofs for com- 
plainants [William W- Pelton and others], 
taken and filed in 1870. [The hearing was 
had at the October term, 1874.] 2 At the 
hearing, the defendants objected to a certi- 
fied copy of an application for a patent made 
by the complainant Taylor, in September, 
1807— which it was claimed, described the 
device in controversy— on the ground that 
the copy of the application refeiTed to draw- 
ings as being a pai-t of the original applica- 
tion; no drawings, however, being attached 
to the copy- [The objection was sustained 
by the court] 2 

Reuben Tyler, for complainants. 
B. W. Kittridge, for defendants. 

Before EMMONS, Circuit Judge, and 
SWING, District Judge. 

EMMONS, Circuit Judge. The patent of 
the complainant, Taylor, antedates that of 
the defendant. Waters, and he is entitled to 
the presumption that his invention is novel. 
The presumption is of importance only where 
the testimony is conflicting, and any consid- 
erable doubt is involved as to who is the 
first inventor. It is of hut little consequence 
in this case. It has, however, been much ar- 
gued. The defendants insist that Waters' 
application was mq^de earlier than that of 
Taylor, and, therefore, his patent is to have 
relation to the date of its filing. As a gen- 

2 [From 7 O. G. 425.] 



eral rule, this is undoubtedly true. We do 
not intend to question, or even qualify, any 
of the cases on the subject, which we re- 
cently considered and applied in the case- 
of the Goodyear Dental Vulcanite Co. v. 
Willis [Case No. 5,603]. These judgments as- 
sert several exceptions to the application of 
the rule. 

If, intermediate the first and second appli- 
cation, the patentee manifests an actual in- 
tention to abandon the first, his patent will 
have relation to the last one only. His actual 
intention severs the px-oceeding. The law 
deems the first application terminated, and 
as beai'ing no relation to the patent, which 
rests solely on the "last one. A. withdrawal 
of a first application, and the reception of 
the fee paid back from the department under 
the statute, is also a severance of the pro- 
ceedings. The application so withdrawn Is 
not deemed part of any proceeding, under a 
subsequent proceeding for a patent. These 
are but illustrations of exceptions to the gen- 
eral principle, which deems the first in a 
series of applications for a patent, as that 
upon which a patent depends. We think the 
ease before us comes within the reason of 
these exceptions. Under the first application 
of the defendant Waters, he actually received 
a patent, after having amended his specifica- 
tions, so as to exclude the present device. 
We think this action wholly terminated the 
first proceeding. It was ended in the accom- 
plishment of its object. The decision of the 
department was acquiesced in, and its final 
judgment obtained. The subsequent appli- 
cation, in such circmnstauces, must be 
deemed the commencement of a new pro- 
ceeding, and as that alone upon which the 
patent gi-anted in pursuance of it depends. 
This last application was subsequent to that 
of complainants' patent; and, as they are 
both for precisely the same device, the pre- 
sumption is in favor of priority of invention 
on the part of the complainant Taylor. 

He testifies that in the fall of 1866, he cast 
an impervious joint upon the neck of a bot- 
tle. He proves his statement by a black- 
smith, who came to present an account, and 
saw such a bottle in his shop; and his broth- 
er testifies that he, also, saw it at a subse- 
quent period. If his rights depended upon 
our adopting the theory that he completed 
his invention at that time, by such means, 
we should dismiss the bill. Positive as the 
testimony is, the fact of success at a period 
so early is too inconsistent with his subse- 
quent conduct, manifestly evincing an entire 
ignorance of the thing we think he subse- 
quently invented. Such singular stories are 
incident to nearlj' all these controversies in 
reference to priority of invention. Parties 
frequently prove the making of some fixture 
which is destroyed; of some model which 
is lost; and some conversation which has 
never been acted upon sufficiently early to 
antedate his opponent. We could give many 
reasons why we fear the history of this bot- 



[19 Fed. Cas. page 129j 



(Case No. 10,913) PELTON 



tie finds its origin in the fact that the defend- 
ants, in their testimony, place his discovery 
about a year earlier than we think it was in- 
Tented l)y any one. Far more satisfactory 
and convincing, is the proof that the com- 
plainants, in the latter part of 1867, and 
subsequently, were making and vending in 
large quantities, the patented device. The 
defendants' agent, Pelton, who was selling 
at that time a different article for the de- 
fendants, in tlie fore part of 1868, Isought of 
the complainants a number of lubricators of 
the land in question, to supply the place of 
an inferior article, manufactured by the de- 
fendants, which they had sold for them, and 
which, on account of their leaking, had to be 
supplied by a better. 

It is needless to recapitulate the proofs — 
they ai'e abundant and uncontradicted— to 
show tliat from the latter part of 1867, for- 
ward, the complainants were in the full man- 
ufacture and sale of the patented device. 
There is no satisfactory evidence of its in- 
vention before that date. It is with this con- 
cession that we grant him a decree. To over- 
come this ease, and prove the defendant to 
be a prior inventor, he himself swears that, 
in the latter part of 1866, he too made an im- 
pervious joint upon the neck of a glass globe, 
tested it with steam, and placed it upon the 
cross-head of an engine, where it worked 
successfully, as he proves by Henderson, the 
colored engineer, -for three successive years. 
The witnesses Reynolds and Phillips, with 
more or less confirmation, sustain Hender- 
son. We are absolved from the duty of con- 
trasting this proof, with other unquestioned 
facts in the case, for the purpose of ascer- 
taining whether it was not in 1867, instead 
of 1S6G, that this successful lubricator was 
made, because the defendant Waters' own 
statement as a witness renders it wholly un- 
necessary. He says, most explicitly, that 
though he did succeed accidentally in mak- 
ing one close joint upon the neck of that sin- 
gle globe, he tried in vain for five months 
thereafter to make another. He says he 
broke many bottles in the attempt; that he 
did not even partially succeed, but in a sin- 
gle instance, during the five months; and 
that one leaked so badly it was unfit*for use. 
It was not until 1S6S, that he learned how to 
produce a close joint; and, at a time consid- 
erably after complainants were publicly 
manufacturing them. The accidental mak- 
ing of this one joint, without any knowledge 
on the part of the producer, of how to ac- 
complish it, with utter inability on his pai-t 
to make another like it, is not invention. His 
Ignorance was so complete, concerning the 
mode of its production, that he himself 
sweai-s, he not only did not attempt their 
manufacture, but laid aside a large stock of 
material, during this period, for the making 
of a wholly different article. These, he did 
manufacture, and put upon the market, 
through Starr & Pelton, his agents. He not 
only had not invented a close joint, but he 
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had so little hope of success, that he pre- 
pared extensively for the making of a differ- 
ent and inferior lubricator. In these circum- 
stances, a single fortuitous success is by no 
means invention, within the protection of 
tlie patent law. He not only did not, and 
could not, give it to the public, but he did 
not possess it himself. It might as well be 
claimed that if he should be cari-jing three 
bottles in a basket, which being accidentally 
broken, their contents, mixing in unknown 
quantities upon the earth, makes some use- 
ful compound, and he should enter upon a 
series of experiments for the puiiiose or as- 
certaining, if possible, its relative propor- 
tions; but, does not succeed in doing so until 
after anotiier has successfully completed the' 
discovery, he could antedate him by proof of 
the casualty by which he saw the same thing 
produced. When the defendant saw the first 
bottle on the cross-head of the engine, with- 
out any knowledge of the mode by which he 
could make another, he stood in no other re- 
lation to it, as far as the patent law is con- 
cerned, than if it had been placed there by 
somebody else. 

It Is not necessary to consider the many 
other facts in the case, which tend to show 
that Waters, in fact, obtained his knowledge 
of the device from' Taylor. We refer to a 
few of them only, as illustrating the fight- 
fulness of the principle we apply to the de- 
fendants' testimony. When Pelton, their 
agent for the sale of a different manufacture, 
as late as 1868, presented the defendants 
with one of the complainants' lubricators, 
they pronounced it impracticable. They said 
they could not be profitably made, and that 
Pelton did not know how many bottles must 
necessarily be broken by the complainants 
in making their lubricator. Other analogous 
proofs exist. We refer to these single in- 
stances only, to show the inconsistency of 
treating that man as an inventor, w^ho is so 
discouraged by his own failures, and the re- 
peated breaking of his bottles, that he pro- 
nounces the attempt impracticable, ana is 
himself at that time manufacturing a differ- 
ent and poorer article, nearly a year and a 
half after the mysterious production of the 
close joint which the court is asked to believe 
was placed upon the cross-heads in 1866. 

We think the presumption of the law aris- 
ing from the anterior patent of the complain- 
ants, is consonant with the inference, of the 
fact to be drawn from the testimony. The 
complainant was the first inventor of the 
lubricator described in his patent. The acci- 
dental making of one in 1866, by the defend- 
ant, if everything occurred precisely as he 
sweai-s it did, is not invention in any sense. 
There can hardly be said to be a conflict of 
testimony in reference to the fact, that the 
complainants, for many months before the 
defendants did so, manufactured and put 
these articles on the market 

There may be a decree for the complain- 
ants in the usual form. 
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Case ISTo. 10,914. 

PELTZ T. CLARKE. 

[2 Craneh, 0. C 703.] i 

Circuit Court, District of Columbia. May 
Term, 1826.2 

Evidence — Copy op Deed from Records — Au- 

THOKITT TO TaKE ACKNOWLEDGMENT — EnTKIES 

OF Division and Allotment. 

1. A copy of a deed of lands from the record 
book may be read in evidence without pro- 
ducing the original or accounting for its non- 

iproduction. 

2. The superintendent of the city of Washing- 
ton was authorized by law to take the acknowl- 
edgment of deeds of lands within the city. 

[Cited in Middleton v. Sinclair, Case No. 9,- 
, 534.] 

3. The entries of the division and allotment of 
the property of the original proprietors of the 
lands in the city of Washington may be ^ven in 
evidence without producing or accounting for the 
nonproductjon of the original certificate of di- 
vision and allotment from which the entries were 
made. 

Ejectment for an undivided moiety of lot 
No. 3 in square No. 4G1 in the city of Wash- 
ington. 

Upon the trial the plaintiffs [Alexander M. 
Peltz and others, heirs of John Peltz] pro- 
duced and oftfered to read in evidence from 
the book of land records for this county a 
copy of a deed with a copy of the aclinowl- 
edgment thereof, purporting to have been ac- 
knowledged before and certified by Thomas 
llonroe, superintendent, etc., and offered no 
evidence to account for the nonproduetion of 
the supposed original, nor any proof of the 
execution of such original other than the said 
land-record book, purporting to set out the 
copy of said deed or of the said certificate of 
said Thomas Monroe: to the reading of 
which copy the defendant [Joseph S. ClarkeJ 
objected, but THE COURT (THRUSTON, 
Circuit Judge, absent) oven-uled the objec- 
tion and admitted the same in evidence. 

Mr. Jones, for defendant, also contended 
that Mr. Monroe, the superintendent of the 
city, had no authority to take the acknowl- 
edgment of the deed; the act of congress \m- 
der which he was appointed having trans- 
ferred to him only those powers of the for- 
mer commissioners which were to be execut- 
ed by them as commissioners,— that Is, as a 
board of commissioners,— not the powei"s 
which any individual commissioner could 
exercise; but THE COURT overruled the ob- 
jection. 

THE COURT also permitted the plaintiff to 
read in evidence the record book of the 
entries of the division and allotment of the 
square. No. 461, without producing or ac- 

1 [Reported by Hon. William Craneh, Chiet 
Judge.] 

2 [Aflirmed in 5 Pet. {30 U. S.) 481.] 



counting for the nonproduetion of the origi- 
nal certificate of division and allotment from 
which those entries were made. 

THE COURT also gave an instruction, to 
which the plaintiffs excepted, and the verdict 
being against them, they took a writ of error 
to the supreme court, where the judgment 
of this court was affirmed. 5 Pet. [30 U. S.] 
4S1. 



Case ]Sro. 10,915, 

The PENANG. 

[4 Sawy. 100.] i 

District Court, D. California. Oct 21, 1876. 

Master— Cook — Disrati no. 

JSdd, that although the cook had been guilty of 
some misconduct, the master had no right, un- 
der tlie circumstances, to offer him the alterna- 
tive either to be discharged in a foreign port, 
on payment of a little more than half his wages 
earned during a service of seven and a half 
months, or else to go into the forecastle with the 
men, *'where he would have a chance to earn 
a portion of his wages, or at least his grub, and 
if he refused to work, to be charged for board." 

In admiralty, 

Daniel T. Sullivan, for libellant 
Charles Page, for claimant. 

HOFPJLAN, District Judge. It is extreme- 
ly difficult to discern what justice demands 
in this case. The captain saw fit to disrate 
the cook and send him into the forecastle, on 
the refusal by the latter to accept his dis- 
charge at Callao and payment of wages at 
the rate of ?30 per month, instead of §50, at 
which he had shipped. The reasons for this 
step, as set forth in the official log-book, were 
the repeated disobedience by the cook of law- 
ful ordei's, his lying and treacherous conduct, 
his inefficiency and willful misconduct after 
ample time had been given him for improve- 
ment. 

The lying and treacherous conduct referred 
to seems to have been the refusal of the li- 
bellant to accept his discharge and payment 
at §80 per month, after having agreed to do 
so, as the master alleges. But the libellant 
denies that he ever consented to submit to so 
considei'S.ble a reduction of his wages for the 
whole period of his service— seven and one- 
half months. And the probabilities are in 
favor of his statement. He was undoubted- 
ly willing to leave the vessel on being paid 
in full, and it is much to be 'regi'etted that 
the master did not accept his offer. It is to 
be observed, moreover, that the captain sent 
him forward to work with the men immedi- 
ately on his return from the hospital at Cal- 
lao. 

The official log states that the libellant was 
allowed to go to "a hospital on one of Mr. 
Swayne's estates," but that without permis- 
sion he took the steamer for Callao. It does 

1 [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 
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not appear, however, that the master had 
made any arrangements for his reception at 
that hospital, if any such existed, and the cer- 
tificate of the doctor to the effect that a resi- 
dence of twenty or thirty days in a hospital 
was necessary to effect his cure seems incon- 
sistent with the idea that he could have ob- 
tained there the necessary medication. 

At all events, the libellant proceeded direct- 
ly to the nearest American consul, and pro- 
cured from him admittance into a public hos- 
pital. I cannot regard his conduct in this 
instance as desei-ving any paiticular censure. 
He left the vessel on or about March 18, 
1876, and returned without delay on being 
discharged "cui-ed" from the hospital. He 
reached the bark on the fourth April, and 
was at once turned forward, as before stated. 
Whatever may have been the previous mis- 
conduct or inefficiency of t<he cook, it had not 
been considered sufficiently important to be 
noted in the official log. The entries on 
liages 10 and 11 are dated from ilarch 3 to 
April 14. 

It is not pretended that these dates Indi- 
cate the time of the entries. They refer to 
the dates of the occurrences recorded. The 
handwriting of both these pages is singularly 
uniform, and its appeai-ance, the color of the 
ink, etc., suggest irresistibly the conclusion 
that the two pages were written at the same 
time. The latest entry, of April 14, is dated 
at Samanca, and states the "above statements 
were read to the libellant," etc. It is to be 
presumed that in compliance with law the 
entries were read to the libellant as soon as 
made. No reason existed for omitting to read 
an entry made at Cerro Azul on the fifth 
March until the fourteenth April, when the 
vessel was at Samanca. I think, therefore, 
that it may be concluded with reasonable cer- 
tainty that none of these entries were made 
imtil after the cook's retmm on the eleventh 
April from his second visit to the consul at 
Callao, and after the captain had declared to 
him his final determination not to allow him 
to resume his duties, and had ordered him 
fox-wai'd. The official log shows, as has been 
stated, that on the fourteenth April entries, 
extending from March 3 to April 4, were read 
ito the libellant The succeeding page (12) 
contains entries of other matters dated on 
April 27 and 28. The first entry on the nest 
page (13) is dated April U, and refers to the 
return of libellant from Callao, and his dis- 
rating by the captain. The other entries are 
on the fourteenth, twenty-sixth, twenty-sev- 
enth, and twenty-eighth. The latter states 
that the previous entries were read to the li- 
bellant 

It is evident that all these entries must 
have been made subsequently to April 14, 
when the previous entries on pages ten and 
eleven were read to the cook. I have re- 
ferred to these entries thus particularly, to 
show that in all probability no one of them 
was made until after the final refusal of the 
libellant to accept his discharge and payment 
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of wages at ?30 per month, and after the 
captain had informed him that he must finish 
the voyage in the forecastle. They seem to 
have been intended as an explanation or jus- 
tification of that proceeding. The entry 
March 3, 1876, in substance that the cook had 
received ordei's on September 17, preceding, 
as to lighting and extinguishing his fires; 
that he had disobeyed them on two different 
occasions, and again on the day on which the 
entry bears date. That on being reprimand- 
ed by the master he got "into a rage, and 
said that in future he would use double the 
amount of fuel he had been using before; 
that afterwai'ds he told the captain that if he 
would give him $10 per month, he would 
leave him and trouble him no more. The 
captain told him he was willing to pay him 
more money than that, or all that he was 
worth, and more too. Cook replies that he 
would kiss the captain's hands and feet if he 
would." The entry of March 16, states that 
the cook wanted his discharge, said he would 
be perfectiy satisfied with whatever the cap- 
tain was willing to pay him. Captain gave 
him $110 on account, and an order on an 
agent for $240 more. 

On the eighteenth the log states that cap- 
tain and cook went ashore to see captain of 
the port, with whom the ship's articles were 
deposited, where the cook conti*adicted his 
statement, and said he was not satisfied with 
the amount paid to him. 

The entry of April 4, made after the cook 
retm-ned on board from the hospital, states 
that the cook asked the captain to allow him 
to go and see the consul at Callao. The cap- 
tain told him he might do so if he was will- 
ing to accept the amount he had left for him 
with the consul, otherwise he would have to 
return on board again; "with this under- 
standing the cook went on shore to go to Cal- 
lao." It will be observed that the cook had 
already been ordered forward to work with 
, the men. On the eleventh of April the cook 
returned, having declined to accept the 
wages at $30 per month which the captain 
had left with the eonsid. It was then that 
the captain reproached him with lying and 
treachery, disobedience of orders and ineffi- 
ciency, and Informed him that he must finish 
Ms voyage in the forecastie. The cook de- 
nies that he ever agreed to accept the re- 
duced rate of wages offered him by the mas- 
ter. That he ever deliberately intended to do 
so I can hardly believe. But it is probable 
that in the excitement and anger of the mo- 
ment he may have used some expressions 
which induced the master to think he might 
get rid of him on those terms. 

Neither the entry of April 4 nor the mas- 
ter's account of the circumstances attending 
his second ti'ip to Callao to see the consul 
show with any certainty that the cook either 
knew or agreed to accept the sum left for 
him with the consul. But in any case he had 
a riglit to reti'act his acceptance of the mas- 
ter's offer; and the question arises, had the 
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latter, tinder the circumstances, the right to 
insist upon it, and to disrate the cook if he 
persisted in his refusal? 

The evidence discloses that the cook, on 
several occasions, was guilty of disobedience 
of the master's orders with regard to the 
fires, and when reprimanded he probably an- 
swered in a hasty and passionate manner. 
There also seems to have been much com- 
plaint with regard to the cooking, and his 
personal habits appear to have been unclean- 
ly. Some of the crew state, however, that 
he did as well as possible under the circum- 
stances, subject as he was to constant annoy- 
ance from the ofBcers and crew. The cook 
assigns as a reason for the bad cooking that 
he had no pepper or onions with which to fla- 
vor the messes. I think it established by 
the proofs that the galley was kept in a very 
diity condition. 

On the other hand, there is no pretense that 
the cook was dishonest, di'unken or lazy. 
The duties he had to perform required much 
diligence; he served as cook and steward for 
eight men and four officers. His successor 
was assisted by a boy, a fact which the mate, 
with some disingenuousness, suppresses, 

I have endeavored to form as just an esti- 
mate as possible of the faults and short-com- 
ings atti-ibuted to the cook. They were such 
as to give some just ground for dissatisfac- 
tion on the part of the master, but I cannot 
consider them so flagrant as to authorize the 
latter to Insist upon the alternative he offered 
him, viz. : either to be discharged on payment 
of a little more than half the wages due him 
for a service of seven and a half months, or 
else to go into the forecastle and work with 
the men, "where he would have a chance to 
earn a portion of his wages, or at least his 
grab; and if he refused to work, to be char- 
ged for board." The remainder of the voy- 
age occupied more than five months and a 
half. It is now claimed that his refusal to 
work with the men operated a forfeiture of 
even the reduced wages earned while he was 
acting as cook, and that he is entitled to noth- 
ing for more than a year's service. I think 
that such a penalty would be out of all pro- 
portion to tlie faults and misconduct of which 
he may haA'e been guilty. 

The master's conduct seems to me to have 
been unjustifiably harsh. He had no right to 
arbitrarily impose a forfeiture of nearly one- 
half the stipulated wages earned since the 
commencement of the voyage; a period of 
seven and one-half months, during the first 
two or three of which there seem to have 
been no grounds for complaint, and when at 
no time had the cook's misconduct been such 
as to niake it, in the master's judgment, 
woith while to make any entry whatever 
with regard to him in the official log. The 
cook had the right to be cured at the ship's ex- 
pense of an illness, contracted in the service. 
His trips to Callao cost him, he avers, $120. 
His whole claim for balance of wageS and 
expenses is $674, I think his conduct justi- 



fies some abatement of this claim, but I can- 
not regard the master as authorized to retain 
him on board during the five and one-half re- 
maining months in a position of enforced 
idleness, or at least where his only chance 
was to "earn a portion of his wages, or at 
least his grub." 

I shall dea-ee to the libellant the sum of 
5500, with costs. 



Case "No. 10,916. 

PENARO V. FLOURNOY. 

[5 Pa, Law J. 555; 9 Law Kep. 269.] 

Circuit Court, D. Georgia. April Term, 1846, 

Limitations of Actioxs — PnoinsE to Pay — ^Peov- 

INCE of CODIJT AND JORY. 

1. Whether the evidence of a promise to pay a 
debt barred by the statute of limitations is suf- 
ficient to take a case from the operation of the 
statute, is a question of law for the court. 
Whether the evidence applies to the debt in suit, 
or to what portion of it, is a question of fact 
for the jury. 

2. Where A., who was in the employment of 
B., spoke of leaving, and said, "I want to see 
my money," to which B. replied, "I will put up 
your wages for you," it was held that the prom- 
ise was sufiicient to talie the case out of the 
statute of limitations, for all the wages to which 
the promise applied, and that it was properlv 
left to the jury to find to what portion of the 
wages, if any, the promise did apply. 

This was an action [by Robert W. Flour- 
noy] founded upon an open account, In the 
following words: "K, W. Flournoy, to Joseph 
Antonio Penaro, Dr. For my services on 
his plantation, from the loth April, 1834, to 
15th February, 1844; 9 years and 10 months, 
at ?150 per annum, §1470," The defendant, 
among other pleas, relied upon the statute 
of limitations. The statute of Georgia re- 
quires actions on open accoimt to be brought 
within four years from the time the right 
of action accrues. Prince's Dig. 578. The- 
plaintiff replied a new promise, made by 
the defendant's intestate, within four yeai-s. 
In support of the Issue joined, upon the plea 
of the statute of limitations, the plaintiff 
proved, by one witness, the following con- 
versation between the plaintiff and the de- 
fendant's intestate, some two months before 
his death, Penaro was speaking of quitting 
Flournoy, who objected; Penaro said, "1 want 
to see my money;" Flournoy said, "I will 
put up your wages for you." This was the 
only evidence to take the case out of the- 
operation of the statute of limitations. The 
jury, under the charge of the court, foimd 
for the plaintiff. 

The defendant moved for a new trial, upon 
the following grounds: First. Because there- 
was no proof of any promise made by the 
intestate, Robert Willis Flournoy, to pay 
the demand sued for, or any part of it, with- 
in four years immediately preceding his 
death. Second. Because there was no proof 
of any acknowledgment of any specific in- 
debtedness, on the part of said Robert Willis 
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Floumoy, deceased, to the plaintiff, within 
four years immediately preceding his death, 
sufficient to take the case out of the statute 
of limitations. Third. Because the only proof 
offered, on. the part of the plaintiff, to take 
the case from the operation of the statute of 
limitations, pleaded in this case, was the 
testimony of John B. Bacon; who testified, 
that some three months before the death of 
said Intestate, he was present at a conver- 
sation between the intestate and plaintiff; 
that plaintiff spoke of quitting J^lournoy, 
who objected. The plaintiff said he wished 
to see his money; Flournoy replied, *T will 
put up your wages for you." Fourth. Be- 
cause there being no dispute in relation to the 
facts proven, to take the case out of the 
operation of the statute of limitations, the 
court erred In referring that question to the 
jury, it then being a question of law, and 
not one of fact; a question for the court, 
and not one for the jury. 

Mulford Marsh, for defendant. 

There being no proof of a hiring, for any 
specific period of time, the plaintiff's right 
of action, if any, accrued every day; and 
the statute applies to all of the account, but 
the last four years. The statute runs from 
the time the plaintiff's right of action ac- 
crued. Wilcox V. Plummer, 4 Pet. [29 U. S.] 
182. To take this case from the operation 
of the statute of limitations, there must be a 
promise, within the last four years, to pay 
this debt, or an acknowledgment of this debt, 
so direct and explicit, that the law will imply 
a promise; not an acknowledgment vague, 
uncertain, and indeterminate. The promise 
was in these words (in reply to the plaintiff's 
saying "I want to see my money"), "I will 
put up your wages for you." This promise 
was vague and indeterminate. It may mean 
the wages for a week, month, or year; or it 
may mean to increase the \rages. It refers 
to no determinate debt or deinand; no de- 
mand for any specific sum was made, nor 
were any particular wages named. The 
promise must refer to the demand sued for, 
not an unliquidated debt; it must be certain 
and determinate, not vague. From this 
promise no particular sum, nor any time of 
service,' can be ascertained. This principle 
is sustained by the late decisions of the su- 
perior courts of Georgia upon this statute, 
in the following cases: Fellows v. Guimarin, 
Dud. (Ga.) 101; Brewster v. Hardeman, Id. 
148, 149. The same principle is fully recog- 
nized by the supreme court of the United 
States, In the ease of Bell v. Morrison, 1 Pet. 
[2G TJ. S.] 351, and affirmed l>y the same 
court in Moore v. Bank of Columbia, 6 Pet. 
[31 U. S.] 87. The supreme court of Massa- 
chusetts have recognized the same doctrine 
in the following cases: Bangs v. Hall, 2 
Pick. 371, 378; Gardner v. Tuder, 8 Pick. 
205- It is also recognized in England (in 
1816) in the ease of Kowcroft v. Lomas, 4 
Maule & S. 457. And now, in England, the 



promise must be in writing. St. 9 Geo. IV. 
e. 14. The same principle is held in New 
York, in Purdy v. Austin, 3 "Wend. 187; Staf- 
ford V. Bryan, Id. 532; Allen v. "Webster, 15 
Wend. 284; and Stafford v. Kicbardson, Id. 
302. And the same in the court of chancery 
of New Jersey, in the case of Gonover's Ex'r 
V. Conover, SaxL Ch. [1 N. J. Eq.] 403. 

Secondly. There being no dispute as to the 
facts proven, to take the case from the opera- 
tion of the statute, it was a question of law 
for the court, and not one of fact for the 
jury. Clarke v. Dutcher, 9 Cow. 674. 

John E. Ward, for plaintiff. 

The promise, in this case. Is such an one 
as will take the case out of the statute. 
The plaintiff, as was proven, had been many 
years in the employ of Flournoy. The plain- 
tiff spoke of quitting. Floumoy objected; 
plaintiff said, "I want to see my money;" 
Flournoy replied, "I will put up your wages 
for you." This promise could only refer 
to the wages due, and all were due, as no 
payment was proved. There are two classes 
of eases that have been decided under the 
statute. One class of cases has gone upon 
the ground, that an acknowledgment of the 
justice of the debt was sufficient, to prevent 
the operation of the statute. The second 
class, and the correct one, requires a prom- 
ise to pay, or an acknowledgment from 
which the law will imply a promise. 2 
Greenl. Ev. 352, 355. No set form of words 
Is necessary; a promise may be Inferred from 
acts. Id. 356; 4 Pick. 110. (In support of 
the position, that the promise was sufficient 
to prevent the operation of the statute, he 
relied upon the following authorities: Sheft- 
all's Bx'r V. Clay's Adm'r, R. M. Charlt 7; 
Barnard v. Bartholomew, 22 Pick. 291; Ang. 
Lim. 258.) 

As to the second point, this is the true dis- 
tinction: The couit decides what evidence 
of a promise is sufficient to remove the 
operation of the statute; but the fact 
whether the proof applies to the debt sued 
for, bfelongs to the jury. In this case 
the court instructed the jmry, that if 
they found the evidence of the promise ap- 
plied to the whole dett, then they must find 
for the plaintiff, or find for the plaintiff as 
much as they foimd the promise applied 
to. Whitney v. Bigelow, 4 Pick. 110; 2 Com. 
Law, 474. 

NICOLIf, District Judge. The question, 
whether the evidence of a promise to pay 
a debt, barred by the statute of limitations, 
is sufficient to take a case from the operation 
of the statute, is one of law for the court 
Whether the evidence applies to the debt in 
suit, or to what portion of it, is a question 
of fact for the jury. In this case the promise 
was, "I will put up your wages for you;" 
clearly referring to the wages then due. 
The court holds the evidence sufficient to 
take the case out of the statute, for all the 
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wages to whieli the promise applied. It was 
the province of the jury to say to what por- 
tion, or whether to the whole of the wages, 
the promise applied. The promise was ahso- 
lute: "I will put up your wages for you." 
The jury having found that the promise ap- 
plied to the whole account, the court is sat- 
isfied that the verdict is correct. Motion 
for a new trial overruled. 



Case K'o. 10,917. 

PENDALL V. RENCH et al. 

[4 McLean, 259.] i 

Circuit Court, D. Ohio. July Term, 1847. 

Pkoof of Agen-ct — ^Tkaxsfer o¥ Special Tecbt 
— Responsibility op Cakkiers. 

1. An individual may prove his own agency. 

2. But where a special trust or confidence is 
placed in an individual, he can not transfer that 
to another, 

3. Bills of lading, which required the signature 
of a principal agent, can not he held good if 
signed by a person designated by the principal. 

4. Common carriers are responsible for prop- 
erty confided to them, except it be taken or de- 
stroyed by a public enemy. 

5. Any damage done to goods in the course of 
transportation, must be made good by the trans- 
portation company. 

[This was an action at law by J. Morrison 
Pendall, who sues for himself and for the 
use of Alliance Mutual Insurance Company, 
against John Rench and others, who consti- 
tuted a transportation company, to recover 
damages for loss of and damage to certain 
goods delivered to defendants as common 
carriers.3 

Mr. King, for plaintiffs. 
Mr. Fox, for defendants. 

OPINION OP THE COURT. This action 
is brought against the transportation com- 
pany from Cincinnati to New York, by the 
way of the Miami canal and the lake, etc. 

Jui'y sworn. 

N. P. Iglehart's deposition was read to 
the jury. He acted at Cincinnati as the 
agent of the company, signed the bill of 
lading marked A, which he was authorized 
to do. He knows of no order to change the 
consignee. The other bills were signed by 
Shaw, the confidential clerk of the witness, 
and who was authorized by witness to do so. 
The parties agreed as to the name of the 
transportation company. E. T. Tucker, in 
his deposition, states that five hundred 
pieces of cotton bagging were delivered at 
Cincinnati, to be forwarded to New York. 
The goods were received at New York in a 
damaged state, and this action is brought 
for the damages. 

It was objected that Iglehart was an in- 
competent witness, and that from the form 

1 [Reported by Hon. John McLean, Circuit 
Justice-I 



of the contract, it must be held to be his, 
and not the contract of the transportation 
company. THE COURT held that Iglehari 
was a competent witness, and that he could 
prove his agency. That as to the contract 
or bill of lading signed by him, THE 
COURT would regard more the substance 
than the form of it. But THE COURT said, 
as regards the bills of lading, not signed by 
Iglehart, they could not be received as bills 
of lading. That the agency of Iglehart waisr, 
as he states, to make contracts for the 
transportation company, to transport freight 
from Cincinnati to Toledo, and to the East- 
ern cities, was one of special trust and con- 
fidence, and could not be discharged by a 
substitute. But, as Iglehart swore that he 
made the contracts for transportation, ana 
adopted the signature of Shaw to the bills 
of lading, THE COURT permitted the bills 
to go to the jury, not as bills of lading, but 
as a part of the deposition of Iglehart, 
showing the contract for the transportation 
of the goods in question. 

It was contended there was no contract 
showing that the defendants were common 
carriers beyond Toledo; and this being the 
case, the injury received by the goods must 
be proved to have been done on that route, 
to make the defendants liable. To this, 
THE COURT replied, the contract proved 
by Iglehart showed that it was for the 
transportation of the goods from Cincinnati 
to New York, and that that was a matter 
for the jury. 

The goods were damaged when delivered 
at New York. Appraisers were called and 
wardens, as is the custom on such occasions, 
to ascertain the amount of the damage. 
The charges for this service, and the charge 
of the auctioneer, who sold the goods, it is 
contended, constitute a part of the dam- 
ages which the plaintiffs may claim. This 
was opposed by the defendants' counsel, 
who insists that the defendants can not be 
held liable for these-. 

THE COURT instructed the jury that the 
damages were to be ascertained by the value 
of the goods at New York, in a sound state. 
This was proved to be 1214 cents per yard. 
The damaged goods were sold at auction at an 
average of about 10^ cents per yard. That 
the sale at auction not being objected to for 
unfairness, will be received by the jury as 
evidence of the damage done to the goods. 
That the difference in value between the 
sound and damaged goods, together with 
the expenses of the appraisers and war- 
dens, will constitute the amount the plain- 
tiffs are entitled to recover. That this will 
place the plaintiffs in the situation they 
would have been In, had the goods been 
safely delivered at New York; and that this 
Is all they are entitled to. That the plain- 
tiffs were not entitled to recover the auction- 
eer's charge, as this would have been paid 
by plaintiffs, or charged as commission for 
selling the goods, had they been delivered 



[19 Fed. Cas. page 135] 

without Injury. The charge of the auction- 
eer is the same as the charge for selling on 
commission. 

It appears that the persons who delivered 
the goods at New York required the sum of 
eighteen dollars to be paid as a condition of 
the delivery. This was an unjust and ille- 
gal charge, but it was imposed by the 
agents oi the transportation company, and 
was paid before the possession of the goods 
could be had. The defendants' are responsi- 
ble for this sum. It was paid of necessity, 
by the plamtiffs' agents, and it is an item 
which should be Included in the damages to 
be recovered in this action. 

The defendants, gentlemen of the jury, 
act in the capacity of common carriers. 
They hold themselves out to the world as 
such; and they are liable for all injuries 
done to the property they engage to trans- 
port; and nothing but the act of God, or 
the enemies of the country, can excuse a 
non-delivery of the goods, or an injury 
done to them. This results from the re- 
sponsible business assumed by the defend- 
axits. Property of great amount is confid- 
ed to them for the purpose of transporta- 
tion, and for the protection of that property 
the utmost vigilance is not only required by 
all the agents of the defendants, but to se- 
cure the utmost safety to the goods, they 
are responsible for loss, except in the cases 
above specified. 

The jury found for the plaintiffs, in accordance 
with the inatrnetions of the court, ?971.41 judg- 
ment. 



Case STo. 10,918. 

PENDERGAST v. BANK OF STOCKTON. 

[2 Sawy. 108; i 4 Am. Law T. Kep. XT. S. Cts. 
247; 6 Am. Law Eee. 574.] 

Circuit Court, D. California. Nov. 4, 1871. 

Transfek op Stock Limited by Bt-Latvs. 

A corporation, organized under a statute 
which authorizes it to make by-laws for "the 
management of its property, the regulation of its 
affairs," and "the transfer of its stock," and, 
further provides, that tlie stock of the com- 
pany "shall be transferable in such manner as 
shall be prescribed by the by-laws of the com- 
pany," has power to make a by-law, providing 
that no transfer of stock shall be made upon the 
hooks of the corporation, until after the pay- 
ment of all indebtedness to the corporation due 
from the person in whose name the stock stands 
on its hooks. 

[This was a bill in equity by C. 0. Pender- 
gast against the Bank of Stockton to compel 
the transfer of certain stock.] 

SAWYER, Circuit Judge. The object of 
the bill in this case, is, in part, to compel the 
defendant, a banking corporation, to transfer 
to complainant on its books, one hundred 

1 [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 
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shares of its stock. The bill alleges, that one 
Howard was the owner of two certificates 
of stock of the Bank of Stockton, each stat- 
ing that the said Howard is the owner of 
fifty shares of the capital stock of the said 
bank transferable only upon the books of 
said bank, personally, or by attorney, upon 
the surrender of the respective certificates; 
that said Howard delivered said two certifi- 
cates of stock to said complainant, after hav- 
ing indorsed upon said respective certificates, 
an instniment in writing, whereby the said 
Howard sold, transferred and assigned, the 
said shares of stock in said respective cer- 
tificates specified, to complainant, and duly 
authorized said complainant to make the 
necessary transfer of said shares of stock 
upon the books of said defendant; that said 
complainant afterward presented the said 
certificates of stock, together with the said 
assignment and authority to transfer indoi-s- 
ed thereon, at the same time offering to sur- 
render the same to said defendant, and re- 
quested said defendant to transfer the said 
stock upon its books in pursuance of said 
authority; and that said defendant refused 
so to do. 

After a general denial of the allegations of 
the bill, the defendant for a further answer 
alleges, that before and at the time of the 
said transfer of stock from said Howard to 
complainant, the said Howard was indebted 
to the defendant for money, before that time 
loaned to him, in the sum of five thousand 
dollars, which sum still remains due and un- 
paid; that before said assignment, the de- 
fendant had established and adopted among 
others, the following by-law, to-wit: "No 
transfer of stock shall be made upon the 
books of the bank, until after the payment 
of all calls and assessments, made or im- 
posed thereon, and of all indebtedness due 
to the bank by the person in whose name 
the stock stands on the books of the bank, 
except with the consent, in writing, of the 
president;" that the president of said bank 
had never consented in any manner to the 
transfer of said stock; that said by-law had 
been adopted, and was in full force at the 
time of the issue of said stock and of all the 
stock issued by said bank; and that said 
stock was issued to, and held by, said How- 
ard subject to the said provisions of said by- 
law, of all which said complainant had due 
notice. 

The complainant excepts to the svtfficiency 
of this special answer, the ground of the ex- 
ception relied on being, that the said corpora- 
tion had no power to make the said by-law, 
forbidding a transfer of stock until all in- 
debtedness of the holder to the bank is paid, 
and this is the question to be now determin- 
ed. 

The defendant's counsel refer to the act of 

April 14, 1853: "To provide for the foi-ma- 

tion of corporations for certain purposes," as 

the act under which the Bank of Stockton 

I is incorporated, St. 1853, p. 87. The fourth 
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section of this act provides, that the corpo- 
rations formed under it, shall have power, 
among other things, "to make by-laws not 
inconsistent with the laws of this state, for 
the organization of the company, the man- 
agement of its property, the regulation of its 
affairs, the transfer of its stock, and for car- 
rying on all Idnds of business within the 
objects and purposes oi the company." Id. 
S7, 88, § 4, subd. 6. 

The ninth section provides, that, "the stock 
of the company shall be deemed personal es- 
tate, and shall be transferable in such man- 
ner as shall be prescribed by the.by-laws of 
the company, but no transfer shall be valid, 
except between the parties thereto, until the 
same shall have been so entered on the books 
of the company, as to show the names of the 
parties by and to whom transferred, the 
number and designation of the shares, and 
the date of the transfer." Id. 88, § 9. 

These are the only provisions of the statute 
called to my attention, that affect the ques- 
tion; for, under the first and twenty-seventh 
sections of the act, the provisions of the act 
of May 22, 1850, have no application. Lar- 
rabee v. Baldwin, 35 Cal. 173. It is insisted 
by complainant that- the stock of the com- 
pany is personal property, held by the stock- 
holder in which the corporation has no inter- 
est, legal or equitable, and over which It has 
no power other than that expressly confer- 
red by the statute, or, such as is necessarily 
inferred from powers expressly granted; and 
that no power is found in the act authorizing 
the coi-poration to make a by-law, which 
shall affect the absolute right of the share- 
holder to have his stock transferred; that 
the provisions of the statute referred to only 
authorize the corporation to prescribe the 
manner in which the act of transfer shall be 
performed on the books, and does not reach 
the right of the holder to have a transfer 
made at his option, or, the conditions upon 
which it shall be made, or withheld. 

Bank of Attica v. Manufacturers' Bank, 20 
N. T. 501, is relied on as the strongest ease 
in support of this view. In that case, the 
coi-poration adopted a by-law, that "no trans- 
fer of shares of stock can be made, un- 
less the person making the same shall pre- 
viously discharge all debts and demands due, 
or contracted by him, or her, to the bank, un- 
less by consent of the board." The court 
of appeals held that the corporation had no 
power to make this by-law. But upon what 
ground? It will be seen by a critical exami- 
nation of the case, that the decision was put 
upon the ground that the general banking 
law under which the bank was incorporated 
provided that "the shares shall be transfer- 
able on the books of the association in such 
manner as may be agreed upon in the arti- 
cles of association," not in such manner as 
should be prescribed by by-laws. The court 
say, "The manner of the transfer, including, 
according to this assumption, any qualifica- 
tion or resti-aint which it may be thought ex- 
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pedient to attach to the right of transfer. Is 
to be such as may be agreed upon— not by a 
by-law, or by any act of the directors— but in 
the articles of association." "It was not 
necessaiy to insert negative words to ex- 
clude any other manner of performing the 
same thing; for, by the most common rules 
of construction, where a matter is a.uthorized 
to be done in a particular way, every other 
different method of doing it is excluded. And 
the difference between a restraint upon 
alienating the shares in these associations, 
contained in the articles, which must re- 
ceive the assent of all the primary sharehold- 
ei's, and by which all persons holding deriv- 
ative interests must be bound, and a like 
restraint imposed by the agents of the asso- 
ciation in the form of a by-law, which may, or 
may not, come to the knowledge of the share- 
holders, and which, if known, may be disap- 
proved of by them, is very marked. A per- 
son may generally agree by express con- 
tract to any qualification of his rights of 
property, not repugnant to the rules of law; 
but if another person undertakes to attach 
such qualifications in his behalf, he must 
show his authority for the act. I am unable 
to find any authority for the directors in 
these associations to insert such a provision 
in a by-law. 

The by-law was held void, because the 
statute provided that the manner must be 
regulated in the articles of association, which 
must be subscribed by all the original cor- 
poratoi-s as a fundamental condition of the 
association, and, this excluded the right of 
the directors, who are usually but a small 
portion of the parties interested, and who are 
mere agents, from doitiir it by by-law. 

The statute declared that one body of men, 
the parties ultimately interested, themselves, 
should make the regulation in the articles of 
association, while another body who were 
mere agents, not expressly authorized, as- 
sumed to do it, by a by-law. 

The bank, in that case, was incorpomted 
under the act of 1838, and the exact language 
of the act, is: "The shares of said associa- 
tion shall be deemed personal property, and, 
shall be transferable on the books of the as- 
sociation in such manner as may be agreed 
on in the articles of association." St N. Y 
1838, p. 249, § 19. 

Now this language is, substantially, identic- 
al with the language of the statute of Cali- 
fornia under consideration, except that, in 
New York, the power is to be exercised by 
the subscribers themselves in the articles of 
association, while in California the power is 
to be exercised through the medium of a by- 
law passed by the corporation. 

The corporation has power "to make by- 
laws f or « * <■ the transfer of its stock" 
(St 1853, pp. 87, S8, § 4), and "the stock of 
the company shaU be deemed personal prop- 
erty, and shall be transferable in such man- 
ner as shall be prescribed by the by-laws of 
the company; but, no transfer shall be valid 
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■except between the parties thereto until the 
same shall have heen so entered on the books 
■of the company," etc. (Id. § 9). 

The language in other respects than provid- 
ing by whom, and where, this regulation 
shall be prescribed being substantially iden- 
tical, it follows, that, if under the New York 
■act it was competent to make the restriction 
in the "articles of association," under the 
California act, the same language must con- 
fer a similar power to make the same re- 
striction by a by-law of the corporation. 

The case cited for' the purposes of the de- 
cision admits the validity of the restriction 
if inserted in the articles of association. It 
is therefore no authority, for the position 
taken by complainant's counsel; but, on the 
contrary, so far as it has any significance it 
recognizes the other view- 
In the subsequent case of Leggett v. Bank 
of Sing Sing, 24 N. Y. 283, where the restric- 
tion upon the ti-ansfer of stock until the pay- 
ment of "all debts due by him or her, to said 
association," was in the articles of associa- 
tion—the proper place for it under the act, 
as was held in the previous case— the refei-ee 
held that an outstanding note of the share- 
holder, which had not yet matured, was not 
a debt due at the time of the demand for a 
transfer, and, consequently, that the assignee 
was entitled to a transfer, and rendered judg- 
ment against defendant on that ground. But 
the court of appeals held, that it was a debt 
due within the meaning of the restriction in 
the articles of association, and reversed the 
Judgment, thus recognizing the validity of 
the restriction when found in the articles of 
association under the language used in the 
statute of New York. McCready v. Rumsey, 
6 Duer, 574, is to the same efEect These 
cases, therefore, are authorities in favor of 
the validity of the by-law under the statute 
of California, which uses the same language 
as the statute of New York, except that it 
locates the power granted in similar terms in 
a different body, to be exercised in a different 
form. 

In a recent similar case,— Knight v. Old 
National Bank [Case No. 7,885],— decided in 
the United States circuit court, for the district 
of Rhode Island, by Mr. Justice Clifford, 
the same question arose under the act of con- 
gress, authorizing the establishment of na- 
tional banks. 

The fifth section of the act provides, that 
any number of persons not less than five, may, 
"enter into articles of association which shall 
specify in general terms the object for which 
the association is formed, and may contain 
any other provisions, not inconsistent with 
the provisions of this act, which the associa- 
tion may see fit to adopt for the regulation of 
the business of the association, and the eon- 
duct of its affairs," etc 13 Stat 100, 101, 
§ 5. And the eighth section provides, that, 
"its board of directors shall, also, have power 
to define and regulate by by-laws, not incon- 
sistent with the provisions of this act, the 



manner in which its stock shall be trans- 
feiTed," etc. Id. 101, 102, § 8. 

In the "articles of association," it was pro- 
vided "that the directors shall have power to 
make all by-laws, that it may be proper and 
convenient for them to make under said act, 
for the general regulation of the business of 
the association, and the entire management 
and administration of its affairs, which by- 
laws may prohibit, if the directors so deter- 
mine, the transfer of stock owned by the 
stockholders, who may be liable to the asso- 
ciation either as principal debtor or otherwise, 
without the consent of the board. Knight v. 
Old National Bank [supra]. 

Mr. Justice Clifford says that the supreme 
court of Rhode Island held the justification 
of the coi-poration in refusing to recognize and 
record the transfer of stock to be found "as 
well in the power granted to the corporation 
to define and regulate by by-laws the manner 
in which stock shall be transferred, as in the 
express power contained in the articles of as- 
sociation, that the directors, if they so de- 
termine, may prohibit by by-laws "the trans- 
fer of stock owned by any stockholder, who 
may be liable to the association, either as 
principal debtor or otherwise, without the 
consent of the board," and he adds, "many 
other decided cases proceed upon the same 
ground." Knight v. Old National Bank. He 
cites Lockwood v. The Banks, 9 R. I. 305,— a 
volume to which I have no access. 

The decision of the supreme court of Rhode 
Island, then, as thus stated, is also, directiy in 
point, for the language of the act of congress 
is substantially the same as that of the stat- 
ute of California. It authorizes the directors 
"to d^ne and regulate by by-laws * » « 
the manner in which stock shall be trans- 
ferred." Mr. Justice Clifford, however, says 
"it is not necessary in this case to assume 
the burden of the first branch of the proposi- 
tion, as .the by-law conforms to the articles 
of association, and it is clear, that the pro- 
visions in the articles of association imder 
which the by-law was framed, is fully war- 
ranted by an act of congress, providing for a 
national currency." Knight v. Old National 
Bank. 

The learned judge nowhere intimates, that 
the first branch of the proposition is untena- 
ble, but, on the contrary, so far as there is 
any intimation at all in the opinion, it ap- 
pears to me, to be the other way. He, how- 
ever, prefers to rest the decision upon the 
other ground, leaving the first undecided. 

"What, then, is the language of the act of 
congress by which the provision in the articles 
of association under which the by-law is 
formed, is clearly, "fully warranted?" 

It is the language found in the fifth section, 
before cited, which authorizes the articles to 
"contain any other provisions not inconsist- 
ent with the provisions of this act, which the 
association may see fit to adopt for the regula- 
tion of the business of the association, and 
the conduct of its affairs." 
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But the statute of California also contains 
similar language, for it authorizes the cor- 
poration "to make by-laws not inconsistent 
with the laws of this state for *? * * the 
management of its property, the regulation 
of its affairs, the transfer of its stock, and for 
the carrying on all kinds of business within 
the objects and purposes of the company." 
Section 4. 

The act of congress locates the power in 
the paities associating themselves together, 
who are to manifest their will primarily in 
the articles of association, while the statute 
of California locates it in the corporation, to 
be exercised primarily and directly, by the 
adoption of by-laws. But, if the words "reg- 
ulation of the business of the association 
and conduct of its affairs," cover the power 
in the act of congress, as Mr. Justice Clifford 
says, it clearly does, then, the words "the 
regulation of its affairs" in the statute of 
California must cover it, and the by-law of the 
defendant is valid on that ground also. In 
Bank of Attica v. Manufacturers' Bank, 20 
N- Y. 506, the court appears to be of opinion 
that a power to make by-laws for the "man- 
agement of the business of the association," 
is not broad enough to include a by-law like 
the one now under consideration. It is said 
by the court that the transfer of stock do^ 
not pertain to the business of the corporation, 
but to that of the individual stockholder. 
These words, or words of similar import, can 
be no more comprehensive or potent in a 
statute, I apprehend, than in articles of asso- 
ciation. Mr. Justice Clifford, therefore, must 
have taken a different view on this point 
from that expressed in the opinion of the court 
of appeals. It is, however, a legitimate part 
of the regulation of the business and conduct 
of the affairs of a corporation to secure its 
dues from all parties dealing with it, whether 
share-holders or strangers, and a by-law sub- 
stantially requiring that the stock held by a 
share-holder should be regarded as security 
for any indebtedness to the corporation, which 
he may incur, may in that sense be regarded 
as coming within the provisions for the regu- 
lation of its business. The stockholder who 
becomes indebted, with a knowledge of this 
regulation, may be deemed to assent to it, as 
a condition upon which his liability is allowed 
to accrue, and he can have no just ground of 
complaint. Under these authorities, the va- 
lidity of this statute may be justified upon 
both these gi'ounds. 

As for myself, if statutory authority is re- 
quired for anything contained in the articles 
of association signed by the parties to the as- 
sociation, I should find no less difficult^' in 
resting the decision upon that branch of the 
proposition adopted by Mr. Justice Clifford, 
than on the first, which he declined to decide. 
On the latter ground I find no conflict in the 
authority so far as any opinion has been ex- 
pressed or intimated. In Weston v. Bear 
River & A. Water & Mining Co., 5 Cal. 189, 
and in People v. Crockett, 9 CaL 115, lan- 



guage similar to that now under considera- 
tion, in the act of 1850 (St 1S50, p. 347, § 1),. 
and In the act for incorporating railroad com- 
panies (St. 1853, p. 104, § 14), was regarded by 
the supreme court of the state as authoriz- 
ing the eoi-poration to make by-laws forbid^ 
ding the tiunsfer of stock, till all the in- 
debtedness of the owner to the corporation, 
should be liquidated. It is true, the point 
was not, necessarily, involved in these cases^ 
but it is clear, that the court took this view 
of the statute. 

Upon the whole, after a careful considera- 
tion of the statute and the authorities, I am. 
of opinion, that the provision of the fom'th 
section, authorizing the corporation, "to make- 
by-laws for the management of its property, 
the regulation of its affairs and the ti-ansf er of 
its stock," and, of the ninth section that "the 
stock of the company * * « shall be 
transferable in such manner as shall be pre- 
sa-ibed by the by-laws of the company," etc.^ 
authorized the corporation to adopt the by-law 
in question, and that the by-law is valid. 

It will be unnecessary, therefore, to de- 
termine, whether there is any distinction be- 
tween the cases of modem coixiorations, and 
the corporation whose stock was involved in 
Child V. Hudson's Bay Co., 2 P. Wm. 207, as- 
to where the title of the stock is vested, or- 
if there is any such distinction, whether it 
affects the question in hand; or whether the- 
case of McDowell v. Bank of Wilmington, 1 
Har. (Del.) 27, and other cases cited, inconsid- 
erately follow the dictum, as it is claimed to 
be, in that case. X rest the decision upon the- 
statutes, and other modern decisions, arising 
under similar language in other statutes. 

In the case of Vansands v. Middlesex Co, 
Bank, 26 Conn. 144, the certificate of stock 
stated upon its face, that it was transferable 
at said bank, subject, nevertheless, to his in- 
debtedness and liability at the bank accord- 
ing to the charter and by-laws of the said 
bank. But, neither the charter nor by-laws, 
say anything about the liability of stock- 
holders. The charter, however, "authorized 
the stockholders to establish by-laws and 
regulations for the well-ordering of the con- 
cerns of the bank, and make the stock trans- 
ferable according to its rules." The court 
held that, although no by-law had been- 
adopted upon the subject, the condition be- 
ing in the certificate of stock, it must be con- 
sidered, that the stock was issued and re- 
ceived upon this condition, and that it, there- 
fore, constituted one of the terms of the con- 
tract upon which the stock was acquired, and 
that it was a valid restriction upon that 
ground. This form of certificate had been 
adopted in practice at the organization of the 
bank some fifteen years before, and used 
ever since. In the case now under consid- 
eration, the answer substantially alleges that 
the by-law was adopted, and in force, not 
only before this particular stock was issued, 
but before any of the stock of the company 
was issued, and that all of said stock was 
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issued subject to said by-law, of all wbieb 
the complainant had notice. • 

Under this authority it would seem, that 
if all the stock of the company was issued 
after the passage of the by-law, and so is- 
sued and received subject to the provisions 
of said by-law, with the knowledge of those 
receiving it, the restriction would be binding 
as being one of the terms of the contract un- 
der which it was issued and accepted. But, 
as I think the by-law valid under the stat- 
ute, it is unnecessary to determine the effect 
of its issue under such circumstances irre- 
spective of the powers conferred by the stat- 
ute. 

Let the exceptions be overruled at com- 
phiinant's costs. 



PENDERGAST (DAVIS v.). See Cases Nos. 
3,646 and 3,647. 

PENDERGAST (SMITH v.). See Case No. 
13,090a. 



Case Wo. 10,919. 

PENDERGRAST v. LAMPMAN. 
[1 Deady, 54.] i 
District Court, D. Oregon. Dec. T, 1863. 
Seamen — Rcsistasce to Autdokity. 
"When one of the crew of a vessel resists a per- 
son in authority over him while in the discharge 
of his duty, the latter may lawfully use suffi- 
cient force to overcome such resistance. 

[This was a libel by John Pendergrast 
against Henry Lampman to recover dam- 
ages for personal injuries alleged to have 
been inflicted by the defendant] 

E. W. Hodgkinson and Lansing Stout, for 
llbellant 

Amory Holbrook, for defendant 

DEADY, District Judge. The libellant 
substantially alleges that on or about Octo- 
ber 12, 1863, he shipped at San Francisco on 
board the steamer Sierra Nevada as a coal- 
passer, for a voyage to Portland and back; 
and that about three o'clock in the morning 
of October 24, while the vessel was lying at 
the wharf at Portland, the defendant being 
then and there first assistant engineer on 
said vessel, did willfully and wrongfully beat 
and seriously injure the libellant The an- 
swer of the defendant denies the allegations 
of the libel concerning the alleged assault, 
and alleges that on the morning in question 
the defendant went to the forecastle to call 
the libellant to duty; that the libellant re- 
fused to obey, and finally struck defendant 
in^the face with his fist, whereupon defend- 
ant resisted the assault of the libellant and 
used sufficient force to restrain the libellant 
from further acts of violence, and no more. 

A number of witnesses have been exam- 
ined. Only one of them— Harry Bruce— saw 
the inception of the affair, and only one 

1 [Reported by Hon. Matthew P. Deady, Dis- 
trict Judge, and here reprinted by permission.] 
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other- Thomas Williamson— saw any portion 
of it These witnesses both belong to the 
crew of the vessel, the fonner being a coal 
passer and the latter a saloon waiter. 
Three others of the ship's crew were also 
examined— Peter Mackie, the first mate, John 
Roche, a coal passer, and Joseph McLain, 
a water tender. Besides these, the libellant 
has examined three witnesses concerning his 
appearance after the alleged beating, as evi- 
dence of the extent of the injuries received, 
namely: John O'Connor, late mate of the 
steamboat Wilson G. Hunt; Edward Galla- 
ger, the keeper of the whiskey shop where the 
libellant was drinkmg the night before, and 
John Sullivan, who was in the whiskey shop 
the same night The lib ellant testified that he 
was on shore that night and went on board 
very drunk; and that he does not remember 
much about the matter, but thinks the de- 
fendant jerked him out of his berth and 
struck and kicked him. 

After careful consideration, I am of the 
opinion that the account of the matter given 
by the witness Bruce is substantially the 
truth. His appearance on the stand, the 
manner of giving his testimony, and the in- 
trinsic probability of his story, when com- 
pared with the known circumstances of the 
case, lead me to this conclusion. The scat- 
tered and disconnected circumstances testi- 
fied to by other witnesses, after making due 
allowance for the effect of such partialities 
and sympathies as are likely to exist among 
comrades and cronies, do not materially con- 
flict with his statement Upon this esti- 
mate of the value and probability of the ev- 
idence, I find the following to be the facts 
of the case: That on the evening of Octo- 
ber 22, the libellant went ashore and be- 
came Intoxicated at the house of the wit- 
ness Galiager, and returned to the ship in 
that condition; that after being in bed some 
time, libellant was called and roused-up 
by the defendant to go on duty, but feeling 
tired and sullen after his debauch, he be-_ 
haved ugly and refused to go; that then the 
defendant took hold of libellant by the shirt 
and shook him to rouse him up, when the 
latter assaulted the former by striking him, 
to which the defendant replied by a blow 
that knocked libellant down. It is difficult 
to say how much or severely the libellant 
was injured. It is evident that he got a 
hard blow on his face, that for some hours 
afterwards "bunged up" his eye. But, ac- 
cording to his own testimony, he could see 
out of it the next morning. The blow and 
its consequences was nothing more than 
any sailor who assaulted an officer of the 
ship, when engaged in the discharge of his 
duties, might expect It would be justifi- 
able in case of a similar assault by one 
stranger upon another while on the street 
An officer who would allow one of the crew 
to strike him with impunity while on duty 
would be held in contempt by the crew, and 
be of little or no use to his employer. 
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The alleged injuries on the libellant's 
back are not proven, and it is highly im- 
probable that they were Inflicted at all. 
The one upon the groin appears to have 
been a trifling affair, and may have oc- 
curred by the libellant's striking against the 
■carpenter's chest or chain cable in the vicin- 
ity of the affray. But suppose the defend- 
ant had even stinick or kicked the libellant 
on the thigh, what then? The latter after 
he was brought down continued to scuflae 
with and resist the defendant, calling him 
by the most opprobrious epithets and 
threatening to kill him. The defendant ap- 
pears to be well known, and coal-passers 
who have served on this route under him, 
speak of him as a kind humane person who 
never "miscalls" or abuses his men. On the 
contrary, the libellant, so far as known, 
bears the reputation of being a turbulent 
and disagreeable man, except for a few 
days on the Wilson G. Hunt, while this suit 
was pending. O'Connor, who was mate on 
the Hunt, saj^-s that he was peaceable and 
well-behaved while with him. When the 
libellant got dnmk and went on board in a 
condition which unfitted him for duty, he 
was unfaithful to his obligation, and to that, 
more than any other cause, he may at- 
tribute the trouble and bruises that fol- 
lowed. Not that I intend for a moment to 
countenance the idea that a seaman may be 
beaten or abused with impunity, because he 
is drunk, and particularly when he is in- 
sensible on that account. Far be it from 
this court to so administer the law as to en- 
courage or countenance cruelty towards the 
humblest of the crews in our boats and 
ships. They have their rights, and this 
comt will always endeavor to maintain and 
enforce them. But the law and courts are 
not for the benefit of this class of people 
alone. The forecastle is not all the world. 
The rights and responsibilities of the quar- 
ter deck or those in authority must be con- 
sidered also. When seamen get drunk and 
act like brutes, they must not expect to be 
treated like sober, orderly men. 

Decree, that the libel be dismissed and 
that the defendant recover costs. 



PENDLETON (BENNETT v.). See Case No. 
1,322. 



Case H^o, 10,930. 

PENDLETON v. EVANS. 

[4 Wash. 0. O, 336.] i 

Circuit Court, E. D. Pennsylvania. Oct Term, 
1823. 

Equity — Practice — RuLI^•G Defendant to An- 
swer. 
To entitle the plaintiff to take the bill pro 
conf esso on account of an answer not being filed 

1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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within three months after the day of appearance 
and bill filed, the defendant should have been 
ruled to answer, and the cause should be set 
down. The decree in this case is merely nisi, 
to be made absolute at the term succeeding that 
to which service of a copy of the decree shall be 
returned executed, unless cause is shown to the 
contrary. 

[Cited in Stockton v. Throgmorton, Case No. 
13,463. Quoted in Halderman t. Halder- 
^^^A ^^^'S"^; O'Haro v. MaeCornell, 93 
K\^^T^§,^-.«9^*®^J^ Thomson v. Wooster, 
114 U. S. 120, 5 Sup. Ct. 796; Scbofield v! 
Horse Springs Cattle Co., 65 Fed. 436.] 

[This was a proceeding by Pendleton 
against Oliver Evans' executors.] 

WASHINGTON, Circuit Justice. This case 
comes before the comt upon a motion to take 
the bill for confessed, the subpoena having 
been returned served upon Cadwallader Ev- 
ans, one of the defendants, who has not ap- 
peared and filed his answer within three 
months after the day of appeai-ance, and after 
the filing of the bill. It appears by an affi- 
davit, that the other defendant resides out 
of this distiict, and has not been served with 
process. This is the first instance in which 
a motion of this kind has been made in this 
court, so far as I can recollect; and it is 
certainly the first, smce the rules of practice 
for the government of the courts of the Unit- 
ed States, when sitting in equity, were pre- 
scribed by the supreme court According to 
the practice of the English court of chancery, 
a bill cannot be taken pro confesso, after serv- 
ice of the subpoena; and even after an ap- 
pearance, xmtil all the processes of contempt 
to a sequestration have been exhausted; aft- 
er which the bill is taken pro confesso, and a 
decree passes^, which is absolute in the first 
instance. I imderstand the practice of the 
chancery court of New York to be altogether 
different There, it is not required that pro- 
cess of contempt should be issued after an 
appearance; but if the answer be not filed in 
time, an order is obtained from the chancel- 
lor (upon an application for that purpose) that 
the defendant file his answer within such a 
time after service of a copy of the order upon 
him as the chancellor may direct, or In default 
thereof, the bill to be taken pro confesso. If 
the defendant do not answer within the time 
limited by such order, a rule for taking the 
bill pro confesso may be entered, as of course, 
on aifidavit filed of the service of a copy of 
the order; after which, the cause being set 
for hearing, an absolute decree passes. It 
should be observed, that, by the practice of 
the English court of chancery, the cause is 
set for hearing before the decree passes. The 
principle which governs the practice of both 
the comts spoken of is, that the defendant 
shall not be taken by surprise, but shall have 
sufficient warning before a decree is entered 
against him by default, the service of the or- 
der to answer in the one court being supposed 
to be equivalent to the process of contempt 
in the other, though preferable in my opin- 
ion, because less expensive, more effectual for 
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the intended purpose, and productive of less 
delay. These objects are perhaps still bet- 
ter attained by the practice now to be ob- 
served by the courts of the United States. 
If the answer, the subpoena being returned 
executed, be not filed within tbree months 
after the day of appearance and bill filed, 
the defendant is to be ruled to answer; and 
failing to do so, the bill may be taken for 
confessed, and the matter thereof decreed im- 
mediately; but this decree is only nisi, to be 
made absolute at the term succeeding that to 
which service of a copy of the decree shall 
be returned executed, unless cause to the con- 
ti-ary be shown. The rules do not require 
that the bill should be set down for hearing 
in order to the decree nisi behig made; but 
as the court is, according to the English prac- 
tice, to pronounce the decree, and not to per- 
mit the plauitifC to take sueb a decree as he 
is willing to abide by, there seems to be a 
propriety in removing the cause from the rule 
docket to that of the coxurt, by setting down 
the cause for hearing. . This will operate too 
as an additional notice to the defendant, with- 
out producing any additional delay. I hold 
it indispensable to the success of the appli- 
cation to take the bill for confessed, that the 
defendant should have been ruled to answer 
under the seventeenth rule of the court This 
not having been done in the present case, and 
the cause not appearing upon the court docket 
as one set for hearing, the present motion is 
overruled, 

[Subsequently plaintiff renewed his motion to 
take the bill for confessed. The motion was 
granted. Case No. 10,921.] 



Case ITo. 10,9S1. 

PENDLETON v. EVANS. 

[4 Wash. O. G. 391.] i 

Circuit Court, B. D. Pennsylvania. April Term, 
1823. 

Equity— Practice — Bili. Takes Piio Confesso. 

1. If the bill were taken pro confesso at one 
session of this court, and service of this decree 
be made and returned at the same session, it 
may be made absolute at the following session; 
otherwise, it cannot he made absolute until the 
third session of the court 

2. A hill being, for a balance of an account 
taken pro confesso, the account must be referred 
to the master. The decree is always nisi. 

[Cited in Thompson v. Gouldin?:, 5 Allen, 82; 
Hazard v. Durant, 12 R. L 100.] 

The plaintiff, having complied with what 
was required by the court upon the former 
motion [Case No. 10,920], now renewed his 
motion to take the bill for confessed, and 
presented the form of a decree, that the de- 
fendants [Oliver Evans* executors] should 
pay to the plaintiff the sums stated in the ac- 

1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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count annexed to the bill, as well as other 
sums advanced by the plaintiff on account of 
the estate of the said Oliver Evans, since his 
death. 

WASHINGTON, Circuit Justice. The decree 
which has been prepared by the plaintifC's 
counsel, is incorrect in two particulars. First, 
it is absolute; and secondly, it decrees in a 
matter of an unsettled account, the sum 
claimed, without a reference to the master. 
The sixth rule prescribed by the supreme 
court certainly allows a very long time for 
the defendant to show cause why the decree 
pro confesso should not be made absolute. 
It cannot be made so in this case, before the 
April court of 1824. But I am clearly of 
opinion, that, if this bill had been taken for 
confessed at so early a part of this session, 
as to admit service of the decree, and a 
return before the final adjournment of the 
court, it might be made absolute at tiie next 
October session. 

NOTE. The following decree was made: 
"This cause came on this tenth day of Novem- 
ber, in the year of our Lord one thousand eight 
hundred and twenty-four, upon the reports of 
the master made the deventh of October, in the 
year one thousand eight hundred and twenty- 
three, in pursuance of the order and decree of 
this court of the thirtieth of April in the year 
one thousand dght hundred and twenty-three, 
to which report no exceptions have been filed: 
Whereupon, it is now ordered and decreed, that 
the said report be in all things ratified and con- 
firmed, and that the defendant, Cadwalader 
Evans, against whom the bill filed in this cause, 
was talien for confessed by order of the court on 
the thirtieth day of April, in the year one thou- 
sand eight hundred and twenty-three, and was 
afterwards, to wit on the thirtieth day of Oc- 
tober, in the year one thousand eight hundred 
and twenty-four, confirmed and made absolute, 
do, out of the goods and effects of the testator, 
Oliver Evans, in his hands to be administered, 
pay to the plaintiff the sum of two thousand six 
hundred and fifty-two dollars ninety-nine and a . 
half cents, being the amount of principal and in- 
terest stated in the said report to be due to the 
plaintiff from the estate of the said Oliver Ev- 
ans, together with interest on the said sum of 
two thousand six hundred and fifty-two dollars 
ninety-nine and a half cents, from the eleventh 
day of October in the year one thousand eight 
hundred and twenty-three, as also the costs of 
this suit, if so mudi he hath of the estate and 
effects of the said testator in his hands to be 
administered; and if not, that then he pay the 
costs of this suit out of his own goods and ef- 
fects." 



Case No. 10,9SS. 

PENDI/ETON V. KINSLEY. 

[3 Cliff. 416.] 1 

Circuit Court D- Rhode Island. June Term, 
1871. 

CAitEiEKS OF Passengers — Liability fob Vio- 
LExcE OF Employees— Acts beyoxb Authority. 

1. While collecting the fares, the clerk of a 
steamer owned by the defendant, inflicted per- 
sonal injuries upon the plaintiff, on board the 
vessel during one of her regular trips. Mdd, the 

1 [Reported by William Henry Clifford, Esq., 
and here reprinted by permission.] 
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plaintiff could recover of the defendant for the 
mjuries received, although the defendant did 
not authorize the acts of his employee, 
[Cited in brief in Spohn y. Missouri Pac. Ry. 

Co., 87 Mo, 76.] 
[See note to Texas & P. Ry. Co. v. Williams, 
10 0. C. A. 466, 62 Fed. 440.] 

2. The principles of law applicable to the re- 
lations of master and servant, do not fully de- 
fine the rights, duties, and obligations between 
carnet-s of passengers, and passengers; they 
are not merely citizens bearing only toward each 
other the relations which one citizen bears to 
another: the carrier had agreed to carry for hire 
the passenger from one place to another, and was 
responsible for any breach of the obligation he 
had assumed, that the passenger should not be 
ill used by himself or his employees. 

[Cited in Washington & G. E. Co. v. Vamell. 
98 U. S. 480; The City of Panama v. Phelps, 

[Cited in Littlejohn v. Fitchburg R. Co., 148 
Mass. 481, 20 N. B. 103.] 

3. A dispute had arisen between the clerk and 
the jjassenger as to the latter's fare, but the 
question whether the defendant was liable for 
the injuries inflicted by his clerk upon the nlain- 
tiffi was decided irrespective of that dispute, and 
as if none such had arisen. 

4. Passengers do not only contract for room 
and transportation, but for good treatment, and 
it is the duty of the owners to use due care and 
exertion to protect them from any degree of vio- 
lence, or kind of abuse or ill-treatment from oth- 
er passengers, or the owners' servants or other 
persons coming on board during the trip. 

0. The prindpal in this class of cases is lia- 
ble for the misconduct of the employee, when it 
occasions injury to the passenger, whether aris- 
ing from malice or neglect. 

[Cited in Gallena v. Hot Springs R. E., 13 
Fed. 123.] 

Case against the defendant [Rufus B. Kins- 
ley] to recover damages for injuries result- 
ing to the plaintiff [Dewit 0. Pendleton] from 
an assault and battery alleged to have been 
inflicted upon him by one Charles L. Stan- 
hope. Pei-sonal injuries were Inflicted on the 
plaintiff by Charles L. Stanhope, clerk of the 
steamboat Perry, employed at the time and 
for many years before in canying passengers 
and freight between Newport and Providence, 
in this disti-ict, and he brought action against 
the defendant, as the owner of the steamer, 
to recover compensation for the injuries so 
inflicted while he was a passenger on board 
the steamer. Service having been made up- 
on the defendant, he appeared and pleaded 
the genei-al issue, and upon that issue the pai- 
ties went to trial, and the jury, under the 
insti'uctions of the court, returned a verdict 
for the defendant, subject to the opinion of 
the court upon questions of law reserved by 
the court for further consideration. Evidence 
was inti-odueed by the plaintiff sufficient to 
warrant the jury in finding that the defend- 
ant was owner of the steamer for the voyage, 
as it appeared that the record title of the 
steamer was in his name, that lihe clerk was 
in the employment of the defendant, and that 
the steamer was not under charter to any 
other jierson. 

Business made it necessary for the plaintiff 
to go to Providence on the 29th of August, 
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1862, and, being at Newport at the time, he 
went on board of the steamer for that pur- 
pose before she started from Newport on her 
morning ti-ip to the former place. He had 
often passed over that route in that steamer 
before, and, having been accustomed to pur- 
chase tickets for the trip, of the clerk of the 
steamer, he applied to him for one on this oc- 
casion, within a short time after he went on 
board, and offered him a one-dollar bill on 
one of the national banks of the state to pay 
for the ticket The price of tickets was fifty 
cents, and the witness states that he had fre- 
quently offered bills for tickets before that 
time, and seen others do the same thing, and 
that the clerk always received the bills and 
made change without any objections. On 
this occasion, however, he refused to take 
the bill, or give him a ticket, saying that he 
had no change, to which the plaintiff replied, 
"If you have no change, give me postage- 
stamps," but the clerk replied to that sug- 
gestion that he had no postage-stamps, and 
suggested that the plaintiff would have to 
take two tickets, to which the plaintiff re- 
plied that he did not want two tickets, add- 
ing that he was not accustomed to purchase 
tickets in advance. Whereupon the plaintiff 
left the main, deck, where the office of the 
clerk was, and went to the saloon deck above, 
■where therie were many gentlemen and ladies 
and children sitting on the settees facing the 
stem of the steamer. Nothing further of im- 
portance occm-red till after the steamer 
passed Portsmouth Grove, when the express- 
agent came around to collect the tickets from 
the passengei-s, as he sometimes did, in the 
place of the clerk who had charge of that 
business. He went to the plaintiff and asked 
for his ticket, but the plaintiff told him that 
he had none; that he offered to pay for one 
when he first came on board, and that the 
offer which he made was refused, to which 
the express-agent replied, "You will have it 
to pay," and passed along. In a few min- 
utes the clerk and the express-agent came up 
together, and the clerk demanded pay for his 
fare of the plaintiff, but the plaintiff replied 
substantially as before, that he had once of- 
fered to pay for a ticket, and that he, the 
clerk, had refused to accept the pay for the 
same. Here the conversation ended, but the 
clerk seized the plaintiff by the collar and 
pulled him violently from the settee where 
he was sitting, pushed him from there to the 
companion-way, and shoved him down those 
steps to the main deck, near where he "was 
when he offered to purchase and pay for a 
ticket, and from there he pushed him to the 
companion-way leading to the lower deck, 
and shoved him down that pa^ageway also 
to the lower cabin, and set him down violent- 
ly on the seat near the berths, and left him 
without any explanation. Left alone he re- 
mained there for a short time, and then went 
to the saloon deck, where he was when he 
was assaulted, and on the arrival of the 
steamer at Providence he left unmolested. 
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iind on the following day returned to his own 
residence. 

Evidence was introduced by the plaintiff 
tending to show that he was seriously injured 
in his back and other pai-ts of his body, and 
that- the injuries were of a permanent char- 
acter. Much testimony was inti-oduced as to 
the extent of his injuries, but it is unneces- 
eary to refer to it in this report, as the de- 
fendant at the close of the plaintiff's case 
moved the couxt to instruct the jury that in 
view of the whole evidence the plaintiff could 
not recover, and that their verdict should be 
for the defendant; and the court gave that 
instruction as requested. After the verdict 
a motion for new trial was duly filed by the 
plaintiff, and the parties were heard upon tlie 
-question whether the defendant in any view 
of the evidence was liable for the assault 
committed on the plaintiff by the clerk "of the 
steamer. 

J. U. Blake and F. W. Miner, for plaintiff. 
W. P. Sheffield, for defendant 

ClilFFORD, Circuit Justice. Ownei^s of 
vessels engaged in cariying passengers as- 
sume obligations somewhat dift'erent from 
those whose vessels are employed as common 
carriers of merchandise. Obligations of the 
land in the former case are in some respects 
less extensive and more qualified than in the 
latter, as the owners of the vessel can-ying 
passengei-s are not insurers of the lives of 
their passengers, nor even of their safety, 
but in most other respects the obligations 
assumed are equally comprehensive and strin- 
gent Carriers of passengers by land, it was 
said in one of the early cases, are not liable 
for injuries happening to ■ passengers from 
unforeseen accident or misfortune, where 
there has been no negligence or default; but 
it was held in the same case that the small- 
est negligence would render the carrier lia- 
ble, and that the qu^tion of negligence was 
for the jury. Aston v. Hfeaven, 2 Esp. 533. 
Where the injui-y for which the action was 
brought resulted from the breakmg of the 
axle of the coach, the court held, in the 
case of Christie v. Griggs, 2 Camp, 7^, that 
"when the breaking down or overturning 
of a coach is proved, negligence on the part 
of the owner is implied," subject, of course, 
to opposing testimony; that the question of 
" negligence was for the jury; that if it ap- 
peared that the axle-tree was sound, "as far 
as the human eye could discover," the de- 
fendant was not liable; that there was a dif- 
ference between a contract to carry goods 
and a contract to carry passengers; that 
the caiTier of goods was liable at all events; 
that the carrier of passengers did not war- 
rant their safety; that his undertaking went 
no further than that he would provide for 
their safe conveyance as far as human care 
and foresight could go; that the owner was 
liable if there was the least negligence; but 
that the plaintiff had no remedy for the mis- 
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fortune if the breaking down of the coach 
was purely accidental. Attempts have been 
made to show that the rule laid down in the 
case of Sharp v. Grey, 9 Bing. 457, is more 
stringent against the owner, but the ques- 
tion submitted to the jury in that case was 
whether the degree of vigilance practiced by 
the defendant was such as was required by 
his engagement, and two at least of the 
Judges concurred in refusing the motion for 
the new trial upon the ground that the ques- 
tion was one of fact for the jury. The re- 
marks pf the chief justice in the case of 
Crofts V. "Waterhouse, 3 Bing. 319, are some- 
times referred to as advancing a more strin- 
gent rule, but the opinion taken as^a whole 
furnishes no support to the suggestion, and 
his associate on the occasion stated in terms 
that a carrier of passengers is only liable 
for negligence. Proprietors of stage-coaches, 
it is held in the ease of Ingalls v. Bills. 9 
Mete. (Mass.) 1, are not answerable for an 
injury to a passenger which happens by rea- 
son of a hidden defect in an iron axle-tree, 
which defect, being entirely surrounded by 
sound iron one fourth of an inch thick, could 
not be discovered by the most careful exter- 
nal examination. Carriers of passengers, .by 
railways or steamers, are bound to greater 
precautions, and to a "higher degree of care, 
skill, and vigilance in the preparation and 
management of the vehicles or means of 
conveyance than are required of the owners 
of stage-coaches, because the car of the rail- 
way proprietor and the steamer of the carrier 
by water are intended to sustain far greater 
weight, and are to be propelled by much 
greater power and at much greater speed- 
Simmons V. Steamboat Co., 97 Mass. 367. 

Passengers must take the risk incident to 
the mode of travel which they select but 
those risks, in the legal sense, are only such 
as the utmost care, skill, and caution of the 
carrier in the prepaiation and management 
of the means of conveyance are unable to 
avert. Hegeman v. Western K. Corp., 13 N. Y. 
24. Damages were claimed by the plaintiff in 
that case for injuries received by the breaking 
of the axle of a railway car in which he was 
riding, and the defense was that the ear was 
a new one, recently purchased of a manufac- 
turer of skill and good repute, and that it 
was carefully examined at the time of the 
purchase; that the track was in good con- 
dition; that the speed of the train was not 
excessive; and that the employees were suffi- 
cient in number and of sufficient experience 
and skill, and that they were guilty of no 
negligence: but the court instructed the jury 
that it made no difference whether the car 
was constructed by the company or pur- 
chased of an experienced manufacturer, as 
the defendants were liable in either event if 
the defect could have been discovered in the 
proems of manufacturing the axle or ear 
by the application of any test known to 
men skilled in that business, and the court 
of appeals affli-med the judgment. They 
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held that the carrier of passengers was bound 
to the utmost precaution, care, and slsill in 
the preparation and management of the 
means of conveyance; hut they conceded 
that the carriers of passengers were not in- 
surers, and that latent defects might exist in 
machinery, undiscoverable by the most im- 
pi-oved and vigilant examination, and from 
which the most serious accidents may occur. 
Expressions are found in the opinion of 
the court in the case of Boyce v. Anderson, 
2 Pet. L27 U. S.] 150, which leave it to be 
inferred tliat the court was of the opinion 
that the carriers of passengers were only re- 
quired to exercise ordinary sidll and care 
to secure their safety; but the correct rule is 
stated iii the case of Stokes v. Saltonstall, 
13 Pet. [38 U. S.] 199, where the same court 
held that proof of the accident and alleged 
injury afforded a prima facie presumption 
that tliere was carelessness, negligence, or 
want of skill on the part of the driver; that it 
being admitted that the carriage was upset, 
and that the plaintiff was injm-ed, it was in- 
cumbent on the defendant to prove that the 
driver was a pei-son of competent skill, of good 
habits, and in every respect qualified and 
suitably prepared for the business in which 
he was engaged, and that he acted on the 
occasion with reasonable skill, and with the 
utmost prudence and caution, and if the dis- 
aster in question was occasioned by the least 
negligence or want of skill or prudence on his 
part, then the defendant, as the owner of the 
coach, was liable in that dction. Hall v, 
Connecticut River Steamboat Co., 13 Conn. 
326; Briggs v. Taylor, 2S Vt 180; Redf. R. 
R. 175; Galena & C.U. R. Co. v.Yarwood, 17 
m. 509. Negligence in the smallest degree 
renders the carrier liable, and there is one 
case in which it was held that a raih-oad 
corporation was liable for injuries to a pas- 
senger caused by a defect m an iron axle of a 
car, although it was of such a character that it 
could not have been discovered by any prac- 
ticable mode of examination; but the rule 
there laid down is expressly disapproved in 
a recent judgment of the exchequer cham- 
ber, and cannot be adopted in this circuit 
until it is approved by the supreme court. 
Alden v. N. Y. Cent R. Co., 26 N. Y. 102; 
Readhead v. Midland Ry, Co., L. R. 2 Q. B. 
412; s. c, L. R. 4 Q. B. 379; Simmons v. New 
Bedford, V, & N. Steamboat Co., 97 Mass. 368. 
Such earners are not insurers against ac- 
cidents, nor are they required to do what is 
impossible in the nature of things. 1 Smith, 
Lead. Gas. (oth Ed.) 328. Undoubtedly they 
ai-e bound to the highest degree of care, pru- 
dence, and caution; but if the injury results 
from a hidden defect in the car, engine, or 
other apparatus, unknown at the time, and 
which could not be detected by any known 
means, they are not responsible, because the 
obligation which they assumed did not require 
what it was not in their power to perform. 
JlcElroy v. Nashua & L. R. Corp., 4 Cush. 
400; Story, Bailm. 581. Whether the owners 
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of a vessel engaged in carrying passengers 
by water are or are not insurers, as to the 
seaworthiness of the vessel, it is not neces- 
sary to inquire, as no complaint is made in 
this case that the steamer was not in a sea- 
worthy condition. 3 Kent, Comm. (11th Ed.> 
205; Lyon v. I^Iells, 5 East, 428; Putnam 
V. Wood, 3 Mass. 4S1; Silva v. Low, 1 Johns. 
Cas. 184; The William Henry, 4 La. 223. 
Passengers, however, contract with the pro- 
prietors or owners of the conveyance, and 
not with their agents as principals, and the- 
question of the liability of the proprietor or 
owner is wholly unaffected by the fact that 
the defective car, engine, or other apparatus 
was purchased of another if the defect was 
one which might have been discovered by 
any known means. Whether their engine or 
car was manufactured at their shop or was 
purchased of other manufacturers, the com- 
pany is equally liable to see tliat in the con- 
struction no care or skill was omitted for the 
purpose of making the car or engine as safe 
as the utmost care and reasonable skill could 
make it. Precautions of the kind are re- 
quired of the caiTier to provide for the safety 
of passengers; but the obligation which the 
caiTier assumes in that behalf extends be- 
yond the specified requirements in respect to 
tiie vehicle, car, or other means of convey- 
ance, and also includes an implied stipulation 
! for good ti-eatment of the passenger during 
the passage, trip, or voyage, and especially 
against ill-treatment by the carrier or his em- 
ployees, and against every degree of violence 
on their part, or wanton interference with 
his pei'son. Mistakes occur in such litigations 
by overlooking the fact that it is the can-ier, 
whether coi-poration or natural person, that 
assumes these obligations, and not the driver, 
master, or conductor of the conveyance, for 
the breach of which a right of action ac- 
crues to the passenger. Breaches of tlje ob- 
ligation assumed by the carrier for proper 
treatment of his passengers, it is conceded, 
would give a right of action to the passenger 
if the acts constituting the breach were com- 
mitted by the carrier himself; but the ai'gu- 
ment is, that the carrier is not responsible 
for any wilful trespass committed by the 
driver, conductor, or mastei- unless it be 
shown either that he authorized the act or 
lutified it after it was committed. 

Many decided cases may be found where 
it is held that the master is not liable for 
the wilful act of his servant unless previ- 
ously authorized or subsequently ratified; 
but none of these eases can have any proper 
application to the controversy before the 
court. M'Manus v. Criekett, 1 Bast, 106; 
Croft v. Alison, 4 Barn. & Aid. 590; Wright 
V. Wilcox, 19 Wend. 343. Examined care- 
fully, it will be found that all or nearly all 
of those decisions may be divided into two 
classes, neither of which will afford much 
aid in the solution of the question involved 
in the present motion: 1. Cases where it is 
held that trespass will not lie against the 
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master for the wrongful act of his servant. 
2. Controversies "where it appears that the 
acts of the servant constituting the cause of 
action were not done by the servant in the 
course of his employment. Doubts are ex- 
pressed by an able test-writer whether the 
court in the leading case ever intended to 
decide more than that the master is not lia- 
ble in trespass for the wilful act of the serv- 
ant, and it must be admitted that the rea- 
sons assigned for the conclusion are well 
put, and that they are entitled to great con- 
sideration. 1 Kedf. R. r! (3d Ed.) 512. Sup- 
pose that view, however, is not correct, then 
it Is clear that the rule laid down in that 
case is not applicable in actions against cor- 
porations, as it is well settled that they are 
responsible for acts done by their agents, 
"either in contractu or in delicto," if done 
"in the course of its business and of their 
employment." Philadelphia, W. & B. R. Co. 
T. Quigley, 21 How. [G2 U. S.] 210; Moore v. 
Fitchburg R. Co., 4 Gray, 463; Maund v. 
Monmouthshire Canal Co., 4 Man. & G. 452; 
Philadelphia & R. R. Co. v. Derby, 14 How. 
[55 U. S.] 483; National Exch. Co. v. Drew, 
2 Macq. 103; Goff v. Great N. Ry. Co., 3 El. 
& El. G74. 

Extended remarks respecting the second 
class of cases is unnecessary, as it fully ap- 
pears that the clerk in collecting the tickets 
was engaged in the business of the defend- 
ant, and was in the course of his employ- 
ment Masters are bound by the acts of 
their servants whenever there is an express 
command of the master to make a contract 
or do an injury, or where a servant does an 
injury in the immediate pursuit of his mas- 
ter's business, or where an injury arises to 
another through the negligence or want of 
skill of the servant Reeve, Dom. Rel. (3d. 
Ed.) 336. Questions of the kind also involve 
to some extent the relations, obligations, 
and liabilities of principal and agent, as in 
many cases the act of the agent is the act 
of the principal, and it is well settled that 
the representations, declarations, and ad- 
missions of the agent in the course of his 
agency are deemed a part of the res gestse, 
and are equally obligatory upon the princi- 
pal as if made by himself. Principals are 
not in general responsible for the criminal 
acts or misdeeds of their agents, but they 
ai*e held liable to third persons, in a civil 
suit, for the frauds, deceits, concealments, 
misrepresentations, torts, negligences, and 
other malfeasances or misfeasances and. 
omissions of duty of their agents in the 
course of their employment, though they did 
not authorize the acts, nor participate in the 
transaction, and even if they forbade or dis^ 
approved what was done. Such, in sub- 
stance, are the views of Judge Story, as ex- 
pressed in his work on Agency, and the su- 
preme court have decided that the rule of 
"respondeat superior" or "that the master 
shall be civilly responsible for the tortious 
acts of his servant," is of universal "applica- 
19FBD.0AS, — 10 



tion, whether the aqt be one of omission or 
commission, whether negligent or deceitful; 
that if it be done in the course of the em- 
ployment of the servant the master is lia- 
ble; and that it makes no difference that 
the master did not authorize or know of the 
act or neglect, or even if he disapproved or 
forbade it, he is equally liable if the act be 
done by the servant in the course of his 
emplojonent. Story, Ag. § 452; Philadelphia 
& R. R. Co. v. Derby, 14 How. [53 U. S.] 
486; Smith, Mast & Serv. 152; Sleath v. 
Wilson, 9 Car. & P. 607; The New World v. 
King, 16 How. [57 U. S.] 474. 

Tested by these considerations, it is quite 
clear that the instruction given by the court 
to the jury was erroneous, and that the ver- 
dict should be set aside and a new trial 
granted. But the court is of the opinion that 
the principles of law applicable in litiga- 
tions growing out of the relations of princi- 
pal and agent or master and servant are not 
the principles which fully define the rights, 
duties, obligations, and liabilities of the par- 
ties to this controversy. They " are not 
strangers bearing no other relations to each 
other than one citizen, merely as such, bears 
to another; but the defendant was a carrier 
of passengers by water, and the plaintiff 
was a passenger on board the steamer of the 
defendant, which was engaged in carrying 
passengers for hire between two commercial 
ports. Difficulty occurred as to making 
change In the sale and purchase of a ticket 
for the trip, but the court lays that circum- 
stance out of the case, as it is clear that the 
omission to purchase a ticket gave the clerk 
of the steamer no right whatever to inflict 
any pei-sonal violence on the plaintiff. Fare 
not having been paid by the plaintiff, the 
carrier, if he thought proper, might have re- 
quested him to leave the steamer, and if the 
request had been seasonably made and the 
plaintiff had refused to pay or leave, the 
carrier might at a proper time and place 
have stopped the steamer, and might have 
removed the plaintiff from the steamer to 
the shore, taking care to use no more force 
than was reasonably necessary for that pur- 
pose. 

Nothing of the kind, however, was done or 
attempted, and the question as to the rights, 
duties, obligations, and liabilities of the par- 
ties to the suit must be determined solely in 
view of the facts as stated in the commence- 
ment of the opinion. Viewed in that light, 
as the case must be, then it appears that the 
clerk of the steamer demanded fare of the 
plaintiff, and that the plaintiff having refused 
to pay as requested, the clerK seized him by 
the collar and inflicted personal violence up- 
on him in the manner and by the means set 
forth in the statement Unjustifiable as the 
conduct of the clerk was, the case must be 
viewed as between these parties, just as it 
would be if no dispute had arisen as to the 
fare, and the questions to be decided are 
whether the defendant is liable for the in- 
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juries inflicted upon the plaintiff by the 
clerk, and, if so, upon -what ground does tibat 
liability rest Sufficient bas already been re- 
marked to show tbat the owner of tbe steam- 
er is liable to the plaintifE for the injuries 
inflicted upon him by tbe agent oi tbe OAvner, 
but it is quite important in case of a new 
trial to ascertain upon what ground tbat lia- 
bility arises, whether merely as a principal 
answering for the acts of his agent in the 
course of his employment, or as a carrier of 
passengers answering as such, for a breach 
of the obligation which he assumed as such 
carrier, that the plaintifE as his passenger 
should not be ill treated by himself or his 
employees, and that he and they should use 
all due care and proper exertion to protect 
him as such passenger from any degree of 
violence or any kind of abuse or ill-treatment 
from other passengers, or other persons com- 
ing on board during the trip, Flint v. Nor- 
wich & N. T. iTansp. Co., 34 Conn. 554. 
Ship-owners, as well as the proprietors of 
conveyances by land, select and appoint their 
own agents without consulting their passen- 
gers, and it is but reasonable that they should 
be held responsible for any act of violence 
to the passenger of which such employees 
may be guilty, as the moment the passenger 
enters the steamer or other conveyance he 
is more or less under the control of the mas- 
ter or conductor, and subject to their orders. 
Fit or unfit, humane or bnital, good-tem- 
pered or morose, the passenger is compara-.- 
tively helpless, and may be obliged to submit 
for the time without any means of redress. 
He may have his remedy against the carrier, 
it is said, if he can prove that the carrier 
was negligent, or that the active person was 
the agent of the carrier and was in the 
coui-se of his employment, but, if not, he 
must be content with his remedy against the 
assailant of his person. Adjudged cases may 
be referred to which support that proposition 
without qualification, but they do not give 
full scope and effect to the obligation which 
the carrier assumes towards his passenger, 
nor to the rights and duties which those re- 
lations create and imply. 

Passengers do not contract merely for ship- 
room and transportation from one place to 
anothei*, but they also contract for good treat- 
ment and against personal rudeness and ev- 
ery wanton interference with their persons, 
either by the carrier or his agents employed 
in the management of the ship or other con- 
veyance, and for the fulfilment of those obli- 
gations the carrier is responsible as prin- 
cipal, and the injured party in case the obli- 
gation of good treatment is broken, whether 
by the principal or his employees, may pro- 
ceed against the carrier as the party bound 
to make compensation for the breach of the 
obligation. Chamberlain v. Chandler [Case 
No. 2,575]; Nieto v. Clark [Id. 10,262]; Weed 
V. Panama R. Co., 17 N. Y. 362; Keene 
V. Lizardi, 5 La. 431; Block v. Bannerman, 
10 La. Ann. 3. Sickness and sviffering were 



experienced by the wife of the plaintiff in the 
case of "Weed v. Panama R. Co., in conse- 
quence of the failure of the ti-ain to arrive 
at the usual time, and the evidence showed 
that the detention was the wilful act of the 
conductor. Proof of that fact having been 
given, the defendants contended that they 
were not liable; but the court refused so to 
instruct the jury, and the court of appeals 
held that the prayer for instruction was prop- 
erly refused, as the proof oflEered that the act 
of the conductor was wilful, constituted no 
defence to the action. High authority ex- 
ists, if any be needed, in support of the proi>- 
osition that the owners of a vessel are re- 
sponsible for the whole conduct of the mas- 
ter while he is on board and in command of 
the vessel, unless his acts amount to a crimi- 
nal offence. The Nimrod, 7 Notes Cas. 570. 
Civilly speaking, says Dr. Lushington, in that 
ease the owners are responsible for any devi- 
ation of the master from that line of conduct 
which it behooves him to perform, not simply 
in the navigation of the vessel and in the 
care of his own seamen, but in the care of 
those who may be thrown on board his ship, 
even by an accident, as was the fact in that 
case. Most of the recent cases in which the 
principle involved in such a controversy is 
considered, proceed upon the groimd that 
where the misconduct of an agent causes a 
breach of the obligation, or contract of the 
principal, then the principal is liable in an ac- 
tion to the injured party, whether such mis- 
conduct be wilful or malicious or merely neg- 
ligent; and it would seem that it must be so, 
as the cause of action arises from the breach 
of the obligation, and if so it cannot make 
any difference whether the breach was oc- 
casioned by the act of the principal or of 
his employees. Qui facit per alium facit per 
se. Milwaukee & M. R. Co. v. Finney, 10 
Wis. 330; Goddard v. Grand a?runk R. Co., 
57 Me. 202; Pittsburgh, F. "W. & O. E. Co. 
V. Hmds, 53 Pa. St 515. 

Conductors and employees of a railroad 
company represent the company in the dis- 
charge of their functions, and, being in the 
line of their duty in collecting the fare or 
taking up tickets, the corporation is liable for 
any abuse of their authority, whether of 
omission or commission; and the same rule 
must be applied in a suit against the owner of 
a steamer as rhe carrier of passengers for 
the misconduct of the master, as the owners 
of a vessel carrying passengers for hire are 
liable for breaches of duty of the master to 
the passengers equally as they are in case 
of merchandise committed to their care. 3 
Kent Comm. (Ed. 1866) 160; Baltimore & C?- 
R. Co. V. Blocher, 27 Md. 286; Keene v. Li- 
zardi, 5 La. 431; Sanford v. Eighth Ave. R. 
Co., 23 N. Y. 344. Owners are liable for the 
conduct of the master as master during the 
voyage, and for any ill-treatment of the pas- 
sengers by the master in his capacity as such, 
a remedy may be had against the vessel her- 
self. The Aberfoyle [Case No. 16], Vessels 
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■carrying passengers for liire, says Sir. Jus- 
tice Nelson, stand on tlie same footing: of re- 
sponsibility as those carrying mercliandise, 
the passage-money in the former case being 
the equivalent for the freight in the latter; 
that the yessel as well as the owner is re- 
sponsible for a breach of a contract with the 
passenger. The Aberfoyle [Id. 17]; Pars. 
Shipp. 30; Dias T. The Revenge [Case No. 
^,877]; Ralston v. State Rights [Id. U»- 
540].- Repeated decisions of the supreme 
court of Massachusetts are to the same ef- 
fect, as will sufficiently appear by the fol- 
lowing citations: Moore v. Fitchburg R. 
€orp., 4 Gray, 465; Hewett v. Swift, 3 Allen, 
423. "Wherever there is a eonti-act between 
the master and another, the master, says 
Hoar, J., is responsible for the acts of the 
servant in executing the contract, although 
the act Is fraudulent and one without his 
■consent Howe rl Newmarch, 12 Alien, 55; 
Seymour v. Greenwood, 7 Hurl. & N. 357; 
Aycrlgg's Ex'rs v. New Xorlv & B. R. Co., 1 
Vroom [3 N. J. Eq.] 462; Pennsylvania R, 
Co, V. Vandiver, 42 Pa. St. 370. Examined 
in any point of view, the court is of the opin- 
ion that -the instruction given to the jury 
was erroneous, and the verdict is set aside 
and a new trial granted. 
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PENDLETON et al. v. PHELPS et aL 

[Brunner, CoL Cas. 95; i 4 Day, 476.] 

Circuit Court, D. Connecticut. April, 1810. 

Statute op Limitations — Claim against Estate 
OF Deceased Partner, When Backed by. 

A claim against the estate of a deceased part- 
ner, accruing in consequence of lie insolvency 
of the surviving partner, after the statute of 
limitations had run upon the claims against such 
estate generally, is not barred, though not ex- 
hibited within the period limited by the stat- 
ute. 

[Cited in Troy Iron & Nail Factory v. Wins- 
low, Case No, 14,199,] 

[This was a bill in equity by Nathaniel 
Pendleton, Richard L. Hallett, Philip Rhine- 
lander, William Rhinelander, Richard 
Hartshorn, William Kenyon, Joseph Lind- 
ley, John Delafield, and Edward Laigh, 
against Timothy Phelps, John Bulkeley, 
Peleg P. Sanford, Elias Shlpman, and Na- 
than Beers.] 

The circumstances stated in the bill, so 
far as they are necessary to understand 
the point decided, were as follows: In Feb- 
iniary, 1801, Peleg Sanford and Timothy 
Phelps, merchants in company, under the 
firm of Phelps & Sanford, applied to the pe- 
titioners to make insurance on the freight 
of the schooner Betsey, from New York to 
St Jago de Cuba. The policy was valued 
at $4,000, and the amount was imderwritten, 
in different proportions, by the petitioners. 

1 [Reported by Albert Brunner, Esq., and here 
reprinted by permission,] 
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The schooner sailed from New York, and 
after arriving in sight of her destined port 
was captured and carried into Jamaica. The 
owners immediately made an abandonment 
which the underwriters accepted, and paid 
for a total loss. The vessel and cargo were 
libelled in the vice-admiralty court of Ja- 
maica, and, upon trial, a restoration of the 
property was decreed, the owners first giv- 
ing bond to abide the event of a rehearing 
in the English admiralty court, to which the 
captors appealed, and from which the ap- 
peal was dismissed, and the sentence be- 
low confirmed. - Pending the appeal, a dis- 
pute arose between the underwriters and 
the insured, respecting the liability of the 
former to contribute to the expenses of the 
trials, and their right to receive freight, 
pro rata itineris per acti, stated at sixteen 
seventeenths of the voyage insiu-ed. The 
matter was submitted to arbitrators, who 
awardM that the underwritei*s were en- 
titled to a pro rata freight, upon payment 
of a proportionable part of the expense con- 
sequent upon the captor, in , case the sen- 
tence of the vice-admiralty court should be 
confirmed. The petitioners, in pursuance 
of the award, paid their proportion of the 
expenses incurred by reason of the capture. 
The arbitrators made their award in Febru- 
ary, 1803. In April, 1804, the sentence of 
the vice-admiralty court was confirmed. 
Peleg Sanford died in April, 1802, abun- 
dantly solvent, having made a will, in which 
the respondents, Shipman and Beers, were 
named executors, who accepted the trust, 
and caused the will to be proved and ap- 
proved. Shortly after the decision in favor 
of the ship and cargo the petitioners com- 
menced actions against Phelps, as surviving 
partner of the firm of Phelps & Sa;nford, to 
recover freight for that part of the voyage 
performed before the capture. It was 
agreed that all the causes should abide the 
event of a single trial, which eventually re- 
sulted in favor of the plaintiff. In 1806 
Phelps became bankrupt, and obtained an 
act of insolvency in his favor, the claim of 
the petitioners remaining wholly unsatisfied. 
Peleg P. Sanford is now sole heir to the es- 
tate of Peleg Sanford, deceased. The peti- 
tion sought relief against the heir and exec 
utors in consequence of the insolvency of 
Phelps, the surviving partner. To this bill 
there was a demurrer, under which the re- 
spondents relied upon the statute of limita- 
tions of this state against the claim stated 
in the bill, which provides that any persons 
not being inhabitants of this state shall have 
liberty to exhibit their claim against an es- 
tate which shall not be represented insol- 
vent, at any time within two years after pub- 
lication of notice; the same statute having 
previously limited a shorter time for the ex^» 
hibition of claims generally. St Conn, tit 
60, c. 1, § 23. 

For the petitioners it was contended that 
they were not creditors of Sanford at the 
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time of his decease, or within two years aft- 
er. They -were not creditors, either in law 
or in equity, until the hankruptey of Phelps, 
There was, therefore, no necessity of exhib- 
iting this claim to Sanford's executors with- 
in the two years specified in the statute. 
The term "claim," as it is there used, is 
synonymous with the word "debt," and im- 
ports a right to demand money out of the 
estate of the deceased. But can it be said 
that a person who has no such existing right, 
and perhaps never will have, is a creditor, 
or has a claim which must be exhibited 
within a limited time? Commissioners can- 
not report on future contingent claims. The 
estate of a deceased person is in certain 
eases to be sold for the payment of debts; 
but it cannot be sold to pay contingent 
claims. The cases in the English books 
which show what claims may be proved 
under a commission of bankruptcy will il- 
lusti-ate our law, and confirm the position for 
which we contend, Tully v, Sparkes, 2 
Strange, 867; Crookshank v, Thompson, Id. 
1160; Hockley v. Merry, Id. 1043; Goddard 
V. Vanderheyden, 3 Wils. 262; s. c, 2 W. 
Bl. 794; Ex parte Adney, CowpJ 460. The 
ease of Backus v. Cleaveland, Kirb. 36, de- 
cided in this state, is more directly in point 
If at the expiration of the two years the 
petitioners had released all claims and de- 
mands whatsoever it would have been no 
bar to this claim. There was no antecedent 
debt or duty, and therefore a release would 
not bar it. Hoe's Case, 5 Coke, 71; Han- 
cock V. Field, Cro. Jac. 170; Belcher v. Hud- 
son, Id. 222; Whitton v. Bye, Id. 486; Por- 
ter V. Philips, Id. 623; Cage v. Acton, 1 La. 
Kaym. 518. 

The counsel for the respondents contended 
that the claim ought to have been exhibited 
to Sanford's executors within the two years. 
The estate of Sanford was solvent, and when 
this is the case the law does not require 
claims to be proved to the executor. He 
pays such as he pleases, being liable on his 
bond for any abuse of his trust. But in case 
of an insolvent estate, the commissioners, 
who are the officers of the court of probate, 
decide on all claims presented to them, and 
their decision is conclusive. In solvent es- 
tates the creditor is required only to exhibit 
his claim; In insolvent estates he must prove 
his claim. The object of the bond given by 
the heirs to refund (vide St. Conn, tit 60, c. 
1, § 17) is to furnish means of payment for 
claims which the executor may have im- 
properly rejected. In cases of insolvency it 
is the object of our system to bring estates 
to a final settlement It is no reason for not 
presenting a claim that the amount is uncer- 
tain. Such must necessarily be the damages 
for breach of covenant, and in many other 
cases. Jones v. Woodhull, 1 Root, 298. The 
eases cited from the English books are all 
on the principle that the claims could not be 
sworn to, and by their statutes of bank- 
ruptcy no claims can be sworn to unless they 



are certain and liquidated. Our rule in re- 
gard to the estates of deceased persons is 
different. Unliquidated claims, as well as 
liquidated, may be exhibited against the es- 
tate of a person deceased. The case of Filly 
V. Brace, Id. 507, was cited, (Edwards, J.— 
Before the ease of Filly v. Brace, the super- 
ior court had decided otherwise, though 
manifestly contrary to British authority, 
Livingston, J., said, that the only question 
here was, whether the petitioners were 'cred- 
itors of the estate of Sanford, There must 
be, within the two years, a claim, so that 
the claimant may be termed a creditor. It 
is of no consequence whether the claim ber 
liquidated or not) At law there is no claim 
against a deceased partner; but in equity 
both partners owe the debt, and also their 
representatives. The remedy is indeed 
against the surviving partner only; but 
there is no rule of law which limits the debt 
to him. It is correct in a court of equity to 
say that Sanford, or his representatives, 
owed the whole of this money. Further, the 
money paid in this case was for a considera- 
tion which happened to fail. There was 
never any foundation for the payment of 
this money. The underwriters ought never 
to have paid it The vessel ought never to 
have been condemned. There was, there- 
fore, an equitable right to recover this mon- 
ey out of Phelps & Sanford when the vessol 
was condemned in the West Indies. The 
arbitrators decided that there was a claim 
against Phelps & Sanford under certain con- 
tingencies, which contingencies actually hap- 
pened. The petitionei-s could have made a 
claim. They might have exhibited their 
claim if they had not proved the amount pre- 
cisely; and this would have been sufficient 
to save the case out of the statute. It Is the 
policy of our laws that all claims should be- 
limited. The statutes of limitation are fa- 
vorably regarded in our courts. 

Livingston, J., asked if this claim was not 
barred by statute, would it ever be barred 
by our common law? The counsel' for the 
respondents answered in the negative. 

LIVINGSTON, Circuit Justice, delivered 
the opinion of the court After stating the 
case, as it appeared from the bill, he ob- 
served that the only question was whether 
the petitioners were creditors of the estate 
of Sanford in such a sense as to require the 
exhibition of their claim within the two 
years limited by the statute. It is the opin- 
ion of this court that they were not It 
would have answered no purpose for the pe- 
titioners to have exhibited a demand against 
Sanford's heirs. There is no case In Eng- 
land, or In this counti*y, in law or equity, of 
pursuing the effects of a deceased partner 
while the surviving partner is solvent. 
Phelps was solvent during the whole two- 
years claimed as the term of limitation. This 
is different from the case of a demand pay- 
able at a future period. It was here im- 



|;19 Fed. Cas. page 149] 



(Case No. 10,924} PENDLETON 



possible to know that there Tvould ever be 
a demand against Sanford, as it could arise 
only in consequence of Phelps' insolvency. 
This Tvas an event not to be foreseen or cal- 
culated upon. The esecutors could not with- 
hold property from heirs and devisees for 
such an uncertain demand. There is same 
force in the argument derived from the sec- 
tion of the statute requiring heirs to give a 
bond to refund in case of future creditors. 
This is like the case of a covenant of war- 
ranty, on which a claim may never arise. It 
is said that after a claim is discovered it must 
be presented like other claims, in two years. 
But there is no force in such an argument 
There is no law of that sort. The demurrer 
Is overruled, and let the bill stand for an an- 
swer. 

NOTE. Estate of Deceased Partner— Liabil- 
ity for Partnership Debts— The estate of a de- 
■ceased partner is under no liability for partner- 
ship debts, while the surviving partner is sol- 
vent Troy. Iron & Nail Factory v. Winslow 
tCase No. 14,199], apnroTing case in text 

[Prior to this, in 1S08, a motion was made 
for the appointment of a guardian to Peleg P. 
Sanford, who was a minor. The motion was 
denied on the ground that the petition was not 
properly drawn up. Case No. 11,739.] 
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Case ITo. 10,934. 

PENDLETON v. UNITED STATES, 

[2 Brock. 75.] i 

Circuit Court D. Virginia. Nov. Term, 1822. 

Evidence — Letter fkosi War Depa^tmest not 
aothenticated as prescribed bt congress — 
Error — Fact not Stated in Bill of Excep- 
tions. 

1. In a suit brought by the United States 
against the representative of a surety of M. and 
H., contractors to furnish rations to the troops 
■of Virginia and Maryland, for the year 1802, a 
letter from the department of war, not authen- 
ticated in the form prescribed by the act of 
-congress, claiming advances made to the prin- 
cipals, up to the 6th of January, 1803, is inad- 
missible in evidence, and no admission of its cor- 
rectness, express or implied, by the principals, 
<;an bind the surety. 

2. Where a cause is removed from an inferior 
to a superior tribunal, by writ of error, no fact, 
not stated in the bill of exceptions, will be no- 
ticed. 

fOited in U. S. v. Jarvis, Case No. 15,469.] 

[Error to the district court of the United 
Stated for the district of Virginia,] 
At law. 

MARSBAlrL, Circuit Justice. This Is a 
writ of error to the judgment of the district 
court, obtained by the United States against 
the plaintiffs in error, for the sum of §496,08. 
with interest from the 30th of September, 
1803. Philip Pendleton, the testator of the 
plaintiffs, had become bound to the United 
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States as secui'ity for Michael IMcKewan and 
Daniel Hanagan, who were contractors to fur- 
nish rations to the troops in Virginia and 
Maryland, for the year 1802. This suit is 
brought for the balance of moneys unaccount- 
ed for, which was in their hands on the last 
day of December of that year. The breach 
assigned in the declaration, is the non-pay- 
ment of $1,159.89, being the balance due 
from the s^d McKewan and Hanagan on the 
31st day of December, 1802. 

In support of this action, the attorney for 
the United States, offered in evidence a cer- 
tificate from the treasury department, certi- 
fied by the comptroller on the 3d day of Oc- 
tober, 1821, stating, that, on a settlement of 
the accounts of Michael McKewan and Dan- 
iel Hanagan, late contractors for supplying 
the troops stationed in Maryland and Vir- 
ginia, they are chargeable— 

To balance remaining in their hands 
for moneys advanced from the 22d 
of October, 1801, to the 6th of Jan- 
uary, 1803, per report No. 15129. . . $1,159 89 
The same paper contains the follow- 
ing credits — 
On the 30th of June, 1808 $230 00 
On the 30th of September 306 00- 

536 00 



Leaving due to the United States $ 623 89 

This paper was objected to by the counsel 
for the defendants, and was rejected by the 
court, because it claimed a gross sum of $1,- 
159.89, for moneys advanced up to the 6th of 
January, 1803, to McKewan and Hanagan, 
whereas, the defendants were liable only for 
moneys advanced up to the last day of De- 
cember, 1802, The attorney for the United 
States then offered in evidence an affidavit 
made by the defendant, Philip Pendleton, De- 
cember 1st, 1818, for the purpose of obtain- 
ing a continuance, in which he states, among 
other things, that during the pendency of the 
suit, and prior to the year 1810, he, with the 
other security in the bond, caused sundry 
payments to be made to an amount about 
equal to the sum stated to be due, after de- 
ducting therefrom the sum of $392,54, or 
thereabouts, which was obviously, he thinks, 
an unjust charge against the secm-ities. The 
vouchers for these payments were placed in 
the hands of Mr. Williams, with other docu- 
ments, a gentleman then practising at this 
bar, who Is since dead. After the death of 
Mr. Williams, a judgment was obtained, 
without any appearance for the defendant 
for upwards of $2,000, which, on his motion, 
was set aside, and a new trial granted. The 
affidavit then states, that a search was made 
among the papers of Mr. Williams, which 
resulted, as he is informed, in finding a state- 
ment made by Mr. Hay, the then attorney for 
the United States, admitting the incorrect- 
ness of the charge as against the sureties, a 
certificate of the treasurer of the United 
States as to the payment of $160, on or about 
the 31st day of October, 1803, and a letter 
from the affiant to Mr. Williams, dated the 
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20tli of April, 1809, in "which he says: "1 
send you two receipts and a letter, eviden- 
cing the payment of §696 of the judgment." 
These papers, the affiant says, are, as he is 
informed, mislaid, and he prays a continu- 
ance for the purpose of endeavoring to re- 
place them. 

The attorney for the United States also 
offered to read a letter from •William Sim- 
mons to Michael McKewan, in these words: 

"Department of War, Accountants' Office, 
January 15th, 1803. Sir: I have to acknowl- 
edge the receipt of yours of the 10th instant, 
with the papers, * * * of which have 
been admitted, and your accounts as con- 
tractor for the year 1801, and of yourself and 
Daniel Hanagan for the year 1802, finally 
closed, leaving a balance due to the United 
States in each, to wit: 

From yourself, as contractor for Vir- 
ginia for the year 1802 $ 408 76 

From yourself and D. H., and con- 
tractors for V. and M. for 1803. . . 767 35 



?1,176 11 

—For which you are to make immediate pay- 
ment to the United States. William Sim- 
mons." 

The counsel for defendant objected to the 
admission of this account from the treasury 
department, and of the letter from Mr. Sim- 
mons, which objection the court overruled, 
"being of opinion, that the document from 
the treasury department was capable of be- 
ing explained to the satisfaction of the jury, 
by reference to the letter from William Sim- 
mons to Michael McKewan, which letter was 
found by the attorney for the United States 
this day, among the papers filed in this ease 
in this court, and because from inspection of 
the same, the court is satisfied, that the same 
was probably brought into court many years 
ago, and has remained among the papers in 
this cause, as being produced originally by 
the said Michael McKewan, an original party 
in the cause to whom the same is directed." 
To this opinion the cotmsel for the defendant 
excepted, and the judgment Is now before 
this court on writ of error. The letter from 
Simmons to McKewan, not being authenti- 
cated in the form prescribed by the act of 
congress, derives no aid from that act, and 
the question concerning its admissibility is 
consequently dependent on general princi- 
ples of law. The record contains no evi- 
dence that Michael McKewan was ever a 
party to this cause. The declaration is 
against the executors of Philip Pendleton, 
deceased, who was one of the sureties of Mc- 
Kewan and Hanagan. I must presume, from 
the statement of the judge of the disti'iet 
court, that a suit was originally brought 
against all the parties to the bond, and that 
on the death of Philip Pendleton, one of the 
obligors, this suit was brought against his 
executors, and that this paper was found in 
the original suit. 

It is not stated by the judge, nor does it in 



any manner appear, that a trial ever took 
place as against McKewan, that this paper 
was ever read in evidence, or that it was 
filed with the permission of the court. In 
what light, then, is this letter to be consid- 
ered? I am by no means satisfied that it is 
not the paper of McKewan, which he would 
be at liberty to withdraw at his own pleas- 
ure, and would not be compellable to use. 
If seized by the attorney for the United 
States, he could not use it as evidence of- 
fered by McKewan, but as a letter address- 
ed to and received by him. But if X am 
wrong In this, still it only establishes the 
amount of the claim against McKewan and 
Hanagan, and does not show with sufficient 
precision, that the sureties were liable for 
the whole of the claim. The documents 
show, that on the books of the treasury, the 
sums for which the sureties are not liable 
are blended with those for which they are 
liable, and that the whole is claimed from 
them. The aecoimt certified by the comp- 
troller, claims for moneys advanced to the 
contractors up to the 6th of January, 1803, 
without specifying the dates at which the 
sevei-al advances were made, or showing 
how much was advanced after the last day 
of December, 1802. The letter of tne war 
accountant is dated after the 6th day of 
January, 1803, and states a balance to be 
due, varying from that contained in the ae- 
coimt certified by the comptroller, but omits 
to state, that it was wholly due for advances 
made on or prior to the last day of Decem- 
ber, 1802. It is said, that an inference may 
be fairly drawn from a comparison of these 
accounts, that the balance claimed in the 
letter of Mr. Simmons was due for advances 
for which* the sureties are responsible. But 
inferences may be drawn either way, and 
this is not a case which ought to be left to 
uncertain inferences. The books of the 
treasury ought to show with precision and 
certainty the several periods at which tlie 
money was advanced, and an abstract from 
the books would be evidence in the cause. 
A couit ought not to reason on a letter not 
explicit, and draw from it doubtful Inferen- 
ces, when the party requiring this course 
has in his possession testimony wJiich would 
dispel every doubt If the letter does not 
show, when accompanied by the account cer- 
tified by the comptroller, that all the money 
it claims was advanced before the 1st of 
January, 1803, then no acquiescence in it by 
McKewan, no admission of its verity, Im- 
plied or expressed, can effect the security. 
McKewan's admissions show only his own 
liability; but if that Is more extensive than 
the liabilities of his securities, they cannot 
be affected by admissions which apply to 
the claim against him generally, without dis- 
criminating between those parts of it which 
affect the sureties, and those which do not 
Upon these reasons, I am of opinion that 
the letter of Simmons does not explain, with 
the requisite clearness, the account certified 
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by the comptroller, and ought not to hare 
■been admitted. I am not unmindful of the 
allegation made by the attorney for the 
United States, that the papers which would 
explain this transaction are burnt, and can- 
not be produced. But this fact is not stated 
in the bill of exceptions, and cannot be no- 
ticed. I can no more take it into consid- 
eration than I can the indorsement on the 
letter controverting the amount it claims, 
and, consequently, destroying every impliea- 
-Uon arismg from its being considered tlie 
paper of McKewan. I must consider it as 
a paper, equivocal in itself, produced by a 
party in possession of testimony which is 
unequivocal. The judgment mast be re- 
versed. 
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Case Ho. 10,9S6. 

In re PENN et al. 

[4 Ben. 99; i 3 N. B. R. 582 (Quarto, 145).] 

District Court, S. D. New York. March, 1870. 

Practice— JcRisDicTios— Discharge. 

1. "Where creditors of involuntary bankrupts 
applied to set aside the adjudication of bankrupt- 
cy, on the ground that the court had no jurisdic- 
tion to make it, by reason of the absence of cer- 
tain jurisdictional averments in the petition, the 
bankrupts opposing the application: Mdd, that 
the question of jurisdiction could not be raised 
at this stage, or in this way. 

2. The creditors could oppose the application 
of the bankrupts for discliarges, on the ground 
that the court had no jurisdiction of the case, 
if they saw fit 

[Cited in Re Groome, 1 Fed. 468; Allen v. 
Thompson, 10 Fed. 124.] 

3. A discharge granted without jurisdiction is 
void. 

[In the matter of John R. Penn, Charles V. 
Culver, and Lucien H. Culver, bankrupts.] 

R. Sewell and A. B. McCalmont, for cred- 
itors. 

P. N. Bangs and L. K. MiUer, for bank- 
rupts. 

____^ L— 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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BLATCHFORD, District Judge. In this 
case, John R, Penn, Charles V. Culver and 
Lucien H. Culver, both individually and as 
members of the firm of Culver, Penn & Co., 
have been adjudged bankrupts. Thomas 
Hoge, a creditor of Charles V. Culver, indi- 
vidually, and William Raymond, a creditor 
of the said firm, and also a creditor of Charles 
V. Culver, individually, now apply to the 
court to set aside the adjudication of the 
bankruptcy of the said firm, and of Charles 
V. Culver and Lucien H. Culver, on the 
ground that this court had no jurisdiction to 
make such adjudication, by reason of the ab- 
sence of certain jurisdictional averments in 
the petition. The petition was filed by Penn 
against the Culvers as his copartners, and 
praye'd that the copartnership and its said 
three members might- be adjudged bankrupts. 
An order to show cause was issued against 
the Culvers, and on the return day they ap- 
peared by attorney, and filed a written con- 
sent to be adjudged bankrupts in this pro- 
ceeding. They do not question the adjudica- 
tion. On the contrary, they and Penn, on no- 
tice from the said creditors, oppose this appli- 
cation. 

I do not think the questions sought to be 
raised by these creditors, can be raised by 
them at this stage of the proceedings or in 
this way. If they wish to oppose the appli- 
cation of the bankrupts for their discharges, 
on the gi'ound that this court has no jurisdic- 
tion of the case, they can do so when the 
time arrives, as was done in the case of In 
re Little [Case No. 8,391], where a discharge 
was refused on such ground. If they shall 
not so oppose, and a discharge shall be grant- 
ed, such discharge, if granted without ju- 
risdiction, will be void, for, by section 34 of 
the act [of 1867 (14 Stat. 533)], it is only a 
discharge duly granted which is of any avail. 
A discharge granted without jurisdiction to 
grant it, is not duly granted, and is no dis- 
charge. It is unnecessary, therefore, to pass 
upon the questions raised and discussed on 
the heariug. The motions are denied. 

[For subsequent proceedings in this litisration, 
see Cases Nos. 10,927, 10,929, and 10,928.] 
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In re PENN et al. 

[5 Ben. 89; 5 N. B. R. 30; 3 Chi. Leg. News, 
225.] 1 

District Court, S. D. New York. April 6, 1871. 

JUKISDICTIOX — BaNKKUPTCT OF PARTNERSHIP — 

Petition by One Partner. 

P. filed a petition in bankruntcy, alleging 
that he was a member of the firm of C. P. 
& Co. ; that the other members resided in Penn- 
sylvania; that he had resided 'for more than 
six months next immediately preceding tlie fil- 
ing of his petition, in the city of New York; 

1 [Reported by Robert D, Benedict, Esq., and 
here reprinted by permission. 5 N. B. R. 30, 
and 3 Olii. Leg. News, 225, contain only par- 
tial reports.] 
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that the memhers of the partnership owed debts 
exceeding three hundred dollars, and were un- 
able to pay their debts in full; and that the oth- 
er members of the firm had been requested to 
unite with him in his application, and refused to 
do so. The petition prayed that the said copart- 
nei'ship, and each member thereof, might be ad- 
judged by a decree of the court to be bank- 
rupts. On the filing of that petition, the court 
made an order that the other members of the 
firm show cause why the prayer of the petition 
should not be granted. They appeared by attor- 
ney on the return day, and filed a written con- 
sent to be adjudged bankrupts; and, thereupon, 
an order was made adjudging them all bank- 
rupts. On their application for a discharge, 
specifications of opposition were filed, raising the 
question of the jurisdiction of the court. The 
ground of the want of jurisdiction which was set 
forth was, that the petition did not phow that 
the members of the partnership, as such, car- 
ried on business in the district at any time with- 
in sis months next preceding the filing of the pe- 
tition, or that the partnership had any assets, 
either at the time of the filing of the petition, or 
within such six months. Seld, that the petition 
showed a sufiicient residence of P. within the 
district; that it sufficiently averred a subsisting 
partnership, to satisfy the requirements of sec- 
tion 36 of the bankruptcy act [of 1867 (14 Stat. 
534)]; that the proof showed that copartner- 
ship assets had come into the hands of the as- 
signee; and that, under the provisions of sec- 
tion 36 of the act, and of general order No. 18, 
the court had jurisdiction of the proceedings. 
[CTited in Ee Smith, 16 Fed. 467.] 

[In tbe matter of John R. Penn, Charles V. 
Culver, and Lucien H. Culver, bankrupts. 
The proceedings in this case" are first report- 
ed as heard upon motion of certain creditors 
to set aside the adjudication of bankruptcy 
theretofore rendered. Case No. 10,926.] 

Robert Sewell and A, B. McGalmont, for 
creditors. 

Francis N. Bangs and W. S. Opdyke, for 
banki'upts. 

BLATCHFOKD, District Judge. On the ap- 
plication for the discharge of these bank- 
rupts, the question of the jurisdiction of the 
court to entertain at all these proceedings in 
bankruptcy is raised. Specifications have 
been filed in opposition to the discharge of 
the bankrupts. Two of those specifications 
are addressed to the question of jurisdiction, 
and the case has been argued on that point 
alone preliminary. 

On the 31st of December. 1868. the bank- 
rupt Penn filed in this court a petition, ad- 
dressed to the judge of this court, setting 
forth, "that the said John E. Penn is a co- 
partner in the firm of Culver. Penn & Com- 
pany, a eopartnei-ship composed of said peti- 
tioner, and Charles V. Culver and Lucien H. 
Culver, -who both reside In the county of 
A^enango, in the state of Pennsylvania; that 
the said John R. Penn has resided, for more 
than six months next immediately preceding 
the filing of this petition, at the city of New 
York, within said judicial district; that the 
members of said copartnership owe debts ex- 
ceeding the amount of three hundred dollars, 
and are unable to pay all their debts in full, 
and that the said Charles V. Culver and Lu- 
cien n. Culver have been requested by peti- 
tioner to unite with him in this application. 



and refuse so to do; that the petitioner is 
willing to sun-ender all his estate and effects, 
joint and individual, for the benefit of their 
creditors and his own, and desires to obtain 
the benefit of the act entitled, "An act to es- 
tablish a uniform system of bankruptcy 
throughout the United States" [14 Stat. 517], 
approved March 2, 1867, and desires to effect 
an adjudication of bankruptcy of the said 
partnership, and all the members thereof." 
The petition then refers to a schedule as 
annexed, containing a statement of the debts 
of said copartnership; to another schedule as 
annexed, containing an inventory of the es- 
tate of said copai-tnership; to another sched- 
ule as annexed, containing a statement of the 
individual debts of said Penn; and to anoth- 
er schedule as annexed, containing an In- 
ventory of the individual estate of said Penn. 
The petition then prays, that "the said co- 
partnership, and each member thereof, may 
be adjudged by a decree of the court to be 
bankrupts," &c. On the filing of this pe- 
tition, an order was issued by this court, re- 
quiring Charles V. Culver and Lucien H. 
Culver to show cause before It on the BOth of 
Januaiy, 1869, why the prayer of the petition 
should not be granted. Theyappeared by at- 
torney on that day, and filed a written con- 
sent to be adjudged bankrupts, and on the 
same day an order was made adjudging 
Penn and the two Culvers banki-upts. 

The specifications set forth as the ground of 
the want of jurisdiction, that the petition of 
Penn, on which the adjudication took place, 
does not show that the members of the co- 
partnership, as such, carried on business in 
this district at auY time within six months 
next immediately preceding the filing of the 
petition, or that the copartnership had any 
assets either at the time of filing the petition, 
or at any time within six months next imme- 
diately preceding such filing; that. In point 
of fact, such copartnership was dissolved on 
the 27th of March. 1S66, and has not since 
that time carried on business any where; 
that no assets of the copartnership have 
come to the hands of the assignee in bank- 
ruptcy; that neither one of the two Culvers 
resided or carried on business within this dis- 
trict at any time within six months next im- 
mediately preceding the filing of the petition 
by Penn; and that neither when that petition 
was filed, nor within six months next Immedi- 
ately preceding the filing thereof, did such 
copartnership exist, nor did it at any time 
within such period possess any copartner- 
ship assets. 

The petition of Penn shows a sufficient ju- 
risdictional residence by himself in this dis- 
trict. It also avers that he "is a copartner In 
the firm of Culver, Penn & Company, a co- 
partnership composed of said petitioner and 
Charles V. Culver and Lucien H. Culver." 
This is a suflSeient averment of a subsisting 
copartnership, to satisfy the requirements of 
section 36 of the act, in regard to adjudging 
bankrupt two or more persons who "are part- 
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Tiers in trade." In regard to the allegation of 
fact, that the copartnership was dissolved in 
ISCG, and that no assets of the copartnership 
have come to the hands of the assignee, and 
tliat no such assets existed -when the petition 
was filed, or at any time within six months 
next immediately preceding the filingthereof, 
it is sufficient to say, that the proof shows 
satisfactorily that assets of the copartner- 
ship have come to the hands of the assignee, 
ji portion of such assets being the proceeds of 
4in item of assets of the copartnership named 
in the schedule of copartnership assets an- 
nexed to the petition of Penn, and that such 
:assets existed when such petition was filed. 
This existence of copartnei-ship assets at 
that time makes the copartnership a subsist- 
ing one at that time quoad creditors then ex- 
isting, for the purpose of banlcruptcy proceed- 
ings, as has been repeatedly held, although 
the copartnership may before have been dis- 
solved as respected further active business 
■operations. 

What then remains of the objections to the 
Jurisdiction? Keither of the Culvers resided 
in this district when the petition of Penn 
was filed, nor had either of them resided in 
this district for the six months next imme- 
diately pi-eceding the time of filing such pe- 
tition, or for any period during such six 
months, nor had the copartnership, or its 
members as such, carried on business in this 
disti'ict for such six months, or for any pe- 
riod during such six months. On these 
grounds it is contended that this court had no , 
jurisdiction to adjudge the Culvers bank- 
rupt, even though they appeared and consent- 
ed to such adjudication. 

It is contended, that the proceeding of 
Penn, as against the Culvers, was a proceed- 
ing in involuntary bankruptcy; and that it 
was necessary the petition should allege as 
having been committed by the Culvers, or by 
the firm, some one of the acts of bankruptcy 
specified in section 39 of the act In these 
views I cannot concur. The petition of Penn 
was, so far as he was concerned, a voluntary 
petition, under section 11. It contains all the 
averments required by section 11, which it 
would have been necessaiy for it to contain, 
4is respects Penn, if nothing had been said 
in it about a copartnership. In addition, it 
states that he is a copartner in a firm, which 
it names, and whose component members it 
names. It states the residence of the other 
members. It avers that the members owe 
^ebts and ai'e unable to pay all of them in 
full; that the other two members have been 
requested by the petitioner to unite with him 
In the application, and refuse so to do; and 
that he desires to effect an adjudication of 
bankruptcy of the copartnership and all the 
members thereof. It then annexes schedules 
■of the debts and assets of the copartnership, 
and prays that the copartnership, and each 
member thereof, may be adjudged bankrupts. 

Where is the authority to be found for in- 
■sertlng these averments in the petition of 
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Penn, or for filing a petition by Penn pmy- 
ing for an adjudication as respects the Cul- 
vers, unless the Culvers sign the petition 
containing such prayer? I conceive that full 
authority is found in the thirty-sixth section 
of the act and in general order No. 18. The 
thirty-sixth section provides, "that where 
two or more persons who are partners in 
trade shall be adjudged bankrupt, either on 
the petition of such partners, or any one of 
them, or on the petition of any creditor of 
the partners, a warrant shall issue, in the 
manner provided by this act, upon which all 
the joint stock and property of the copartner- 
ship, and also all the separate estate of each 
of the partners, shall be taken." &c. This 
provision clearly contemplates that persons 
who are copartners may be adjudged bank- 
rupt on three descriptions of petitions: (1) 
The petition of all the copartners; (2) the 
petition of any one of. the copartners;- (3) 
the petition of a creditor of the copaitners. 

The proceeding by the petition of all the 
copartners is a purely voluntary petition, im- 
der section 11. Where they all unite in it, 
jurisdiction as to all of them must appear 
by it, by residence or carrying on of busi- 
ness, as required by section 11. In the pres- 
ent case, the Culvers could not have united 
in the petition of Penn, because the petition 
could not have truly made the necessary 
averments required by section 11 to give this 
court jurisdiction through residence or the 
carrying on of business on the part of the 
Culvers. 

The proceeding by the petition of a cred- 
itor of the copartners is a purely involuntarj- 
proceeding, under section 39. and requires 
the adjudication to proceed on the commis- 
sion of some act of bankruptcy specified in 
that section. A proceeding by copartners, 
under section 11, requires no act of bank- 
ruptcy to be set forth, but only an averment 
that the debtors are unable to pay all their 
debts in full, and are willmg to surrender all 
their estate and effects for the benefit of 
their creditors, and desire to obtain the b^e- 
fit of the act The filing of such petition is 
declared, by section 11, to be an act of bank- 
ruptcy. 

The proceeding by the petition of one of 
two or more copartners, to have such copart- 
ners adjudged bankrupt, is a proceeding 
which, necessarily, is neither wholly volun- 
tary nor wholly involuntary, but is partly 
voluntary and partly involuntary. So tar 
as the petitioner is concerned, it Is volun- 
tary, under section 11. So far as the copart- 
ners not petitioning are concerned, it is not 
involuntary in the sense of section 39, un- 
less the adjudication is asked for on the 
ground of the commission of an act of bank- 
ruptcy specified in section 39, although it 
may be involuntary in the sense of not being 
voluntary under section tL Where it is not 
involuntary in the sense of section 39, the ad- 
judication may be asked for on the ground 
that the members of the copartnership are 
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unable to pay all their debts in full, provid- 
ed the petition is presented by a copartner as 
to whom the court to which it is presented 
has jurisdiction. Yet, the copartner peti- 
tioningr may be unable to pay all his debts 
in full, and his copartners may be able to 
pay all their debts in full, and they may 
have committed acts of bankruptcy under 
section 39, and he may have committed no 
acts of bankruptcy under that section, so 
that, under sections 30 and 39, the partners 
could not be adjudged bankrupts on the pe- 
tition of a creditor of the partners, and the 
copartners of the petitioning partner could 
not be adjudged bankrupt on the ground of 
their inability to pay all their debts in full. 
This would give rise to a case of a copart- 
ner petitioning to have himself adjudged 
bankrupt because of his inability to pay ail 
his debts in full, and to have his copartners 
adjudged bankrupt because of the commis- 
sion by them of some act of bankruptcy 
specified in section 39. These various phases 
are all of them provided for, in my judg- 
ment, by section 36, taken in connection with 
sections 11 and 39, and supplemented by gen- 
eral order No. 18. 

Section 36 provides, that, "if such copart- 
ners," that is, copaitners in trade who are 
sought to be adjudged bankrupt on the peti- 
tion of themselves, or of any one of them, or 
of any creditor of theirs, "reside in different 
districts, that court in which the petition is 
first filed shall retain exclusive jurisdiction 
over the case." This provision implies that 
the court which first obtains jurisdiction over 
the subject-matter of the petition, and over 
the person of the petitioner, shall have ex- 
clusive jurisdiction over "the ease," that is, 
over the subject-matter of the petition, and 
over all the copartners, if the non-petitioning 
copartners be brought in by appropriate pro- 
cess. "The case" is the bankruptcy of all 
the copartners. The prayer of the petition 
is, and must be, that all the partners may 
be adjudged bankrupt. Otherwise, it is not 
a case under -section 36. In the present 
ease, if the Culvers, residing in Pennsylva- 
nia, had filed their voluntary petitions there, 
praying for an adjudication against them- 
selves and Penn, after Penn had filed his 
petition for the same pui-pose here, this 
court would, under section 30, have had ex- 
clusive jurisdiction of "the case." What ob- 
ject, then, could be attained, by compelling 
the Culvers to go through the vain form of 
filing their petitions in Pennsylvania, only 
to have them certified to this court, as the 
one having exclusive jurisdiction over "the 
case," after the Cvdvers have been brought 
into this court under the practice prescribed 
by general order No. 18? 

What is general order No. 18? It provides, 
that, "in case one or more members of a co- 
partnership refuse to join in a petition to 
have the firm declared bankrupt, the parties 
refusing shall be entitled to resist the prayer 
of the petition, in the same manner as if the 
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petition had been filed by a creditor of the 
partnership, and notice of the filing of the- 
petition shall be given to him in the same- 
manner as provided by law, and by these- 
rules, in the case of a debtor petitioned 
against; and he shall have the right to ap- 
pear at the time fixed by the court for the- 
hearing of the petition, and to make proof, ir 
he can, that the copartnership is not in- 
solvent, or has not committed an act of bank- 
ruptcy, and to take all other defences which 
any debtor proceeded against is entitled to- 
take by the provisions of the act" This^ 
general order applies solely to the case where- 
one of two or more copartners petitions, un- 
der the privilege given him by section 36, to- 
have all the copartners adjudged bankrupt 
If all the copartners petition, there is no- 
body to make resistance. If a creditor of 
the copartners petitions, their right to resist 
is given fully by other provisions than those- 
found in general order No. 18. That general 
order plainly contemplates: (1) A petition by 
one of two or more copartnei*s, under section. 
36, to have "the firm," that is, all the copart- 
ners, declared, that is, adjudged, bankrupt^ 

(2) the refusal of the non-petitioning copart- 
ners to join in such petition, that is, in sub- 
scribing and presenting it, as petitioners; 

(3) the giving to such refusing copartners of 
the like notice with that provided for by sec- 
tion 40, to be given to a debtor proceeded 
against by a creditor; (4) that the petition- 
ing copartner may proceed, in his petition,, 
on the ground either that "the copartnership'" 
is "insolvent" (that is, that its members are- 
unable to pay all their debts in full, which 
is the meaning of the word "insolvent," in 
that general order), or that his copartners- 
have committed some act which is maae by 
the statute an act of bankruptcy. 

In the present case, the petition fully com- 
plied with all the provisions of the act and 
of the general orders. The notice was given, 
to the Culvers, and they appeared and con- 
sented to an adjudication. This court ac- 
quired jurisdiction of "the case," that is, of 
the subject-matter of the petition, the bank- 
ruptcy of the copartnership, and of its mem- 
bers, by the petition of Penn, as to whom it 
had jurisdiction by virtue of his residence^ 
and it acquired jurisdiction of the persons of 
the Culvers by the notice given to them. It 
was not necessary, in order to give this court 
jurisdiction of the case as to the Culvers^ 
that they should have resided or carried on. 
business in this district for the period men- 
tioned in section 11, or that it should have- 
been so averred. 

The provision of general order No. 16, that^ 
"in case two or more petitions for adjudica- 
tion of bankruptcy shall be filed in different 
districts, hy different members of the same- 
copartnership, for an adjudication of the 
bankruptcy of said copartnership, the court 
in which the petition is first filed, having ju- 
risdiction, shall take and retain jurisdiction 
over aU proceedings in such bankruptcy, xm.- 
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til the same shall be closed," merely carries 
out the enactment in section 36. before re- 
ferred to. Under that provision, as said be- 
fore, if the Culvers, after Penn had filed his 
petition here, had filed their petitions in 
Pennsylvania, at their residences, for an ad- 
judication of the bankruptcy of the copart- 
nership, this court would have had exclusive 
jurisdiction over all the proceedings as to 
the bankruptcy of the copartnership. But it 
was not necessary, in order to give this court 
jurisdiction, that the Culvers should file such 
petitions in Pennsylvania. The provision is 
inhibitory as to the court in Pennsylvania, 
Bo as to give this court exclusive jurisdic- 
tion, but it is not enabling, so as to make it 
requisite to the jurisdiction of this court, that 
such petitions should be filed in Pennsyl- 
vania. 

The objections to the jurisdiction of the 
court are overruled, and the case will stand 
for hearing on the other specifications. 

[NOTE. The specifications in opposition to 
the discharge not considered in this opinion are 
disposed of in Case No. 10,929. An application 
by the defendants in an action brought by the 
assignee in the state court to have an order en- 
tered in this court instructing the assignee to 
discontinue that case was refused. Id. 10,928.] 



Case "No. 10,928. 

In re PENN et al. 

[5 Ben. 500; i 8 N. B. R. 93.] 

District Court, S. D. New York. Feb., 1872. 
Suit bt Assignee. 

An assignee in bankruptcy had commenced a 
suit in a state court, to recover certain property 
as having been the property of the bankrupts. 
Specifications of opposition to the discharge of 
the bankrupts were filed in the bankruptcy pro- 
ceedings, which were held by the court not to 
have been proven, and discharges were granted. 
Thereupon, the defendants in the state court 
suit applied to this court, on aflSdavits showing 
tliat the allegations in the bill of complaint in 
that suit were the same as those of the spedfi- 
cations, to direct the assignee to discontinue the 
suit in the state court: Meld, that it was more 
proper that the issues involved in that suit 
should be disposed of on hearing in that suit, 
than on a motion in the bankruptcy proceedings. 

[In the matter of the bankruptcy of John 
K, Penn, Charles V. Culver, and Lucien H. 
Culver. The proceedings are first reported 
as heard upon motion of certain creditors to 
have the adjudication of bankruptcy set 
aside. Case No. 10,926. It was next heard 
upon specifications filed in objection -to the 
bankrupts' discharge. Cases Nos. 10,927 and 
10,929. The discharges were granted.] 

This was an application by the defendants 
In a suit brought by the assignee in bank- 
ruptcy in a state court, that this court would 
direct the assignee to discontinue the suit. 

F. N. Bangs, for application. 
A. B. McCalmont and R. Sewell, in opposi- 
tion. 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



BLATOHFORD, District Judge. I do not 
deem it a discreet exercise of the power of 
the court in this case, to direct the assignee- 
in bankruptcy to refrain from prosecuting, 
and to discontinue, the suit he has brought in 
the state court of Pennsylvania. Tlie- 
grounds urged for doing so— that the allega- 
tions made in the bill of complaint in such 
suit are the same in substance as those stat- 
ed in the specifications filed in this court, 
but not by such assignee, against the dis- 
charge of one of the bankrupts, which speci- 
fications were held by this court not to be 
proved, as matter of fact, and that the as- 
signee in bankruptcy is bound by such deci- 
sion of this court [Case No. 10,929], and that 
such suit was not commenced within the- 
period of two years after the appointment 
and qualification of such assignee— raise 
grave questions, which, in my judgment, it 
is not seemly to dispose of in such a sum- 
mary way. It is more proper that they 
should be determined in. the plenary suit 
brought, if raised therein, and by the tri- 
bunal in which the suit is brought, with the 
provisions for review which obtain in a suit 
between party and party. As to the merits 
of the suit, if they shall be reached, it may 
very well be that the assignee in bankruptcy 
may produce evidence in his favor which 
was not before this court, or that, on such 
evidence as was before this court, the de- 
fences of a former adjudication and of the 
statutory limitation being overruled, the 
state court may regard the assignee as en- 
titled to- the relief he seeks. I cannot regard 
the case as one where the assignee ought to 
be restrained, as clearly exceeding his power 
or using it unreasonably. The application 
is, therefore, refused. 



Case ITo. 10,989. 

In re PENN et aL 

[5 N. B. R. 288.] i 

District Court, S. D. New York. June 6, 1871. 

Baskrcptct— Opposition to Discuarge. 

Where a bankrupt's discharge is opposed on 
the grounds that he has sworn falsely in the 
oath to his schedules, has attempted to conceal 
his property and has transferred certain shares 
of stock to one of his creditors with intent to 
give him a preference, a discharge will be grant- 
ed where the evidence shows that he had no in- 
terest in the property in question; that the al- 
leged transfer was made without any collusion 
or fraud on his part, and that the stock in ques- 
tion was held by a third. party, free from any 
interest of the bankrupt 

[In the matter of John R. Penn, Charles V. 
Culver, and Luaen H, Culver, bankrupts. 
The proceedings in this case are first reported 
as heard upon motion of certain creditors to 
set aside the adjudieataon of bankruptcy 
theretofdre rendered. Case No. 10,926.] 

F. N. Bangs and W. S. Opdyke, for bank- 
rupts- 

1 [Reprinted by permission.] 
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A. B. McCalmout and R. SeweU, for cred- 
itors. 

BLATCHFORD, District Judge. The speci- 
fications in regard to the jurisdiction of the 
•court have been heretofore disposed of. [Case 
No. 10,92T.] The third specification charges 
that C. V. Oulrer, in the oath to his schedules 
in banki-uptcy, swore that he had no property 
in his own name or in the name of any other 
pei'sou, and in shares in any company, except 
ten shares of stoclc in the Reno Company of 
nommal value, whereas he owned ten thou- 
sand shares of the stock of the Reno Com- 
pany, which stood on the books in the name 
of Robert F. Brooke, and were held by 
Brooke in trust and confidence for tha use 
and benefit of C. V. Culver, as 0. V. Culver 
well knew. The fourth specification charges 
that C. V. Culver, owning such shares and 
fraudulently intending to conceal them, caus- 
ed them to stand on the books of the com- 
pany in the name of Brooke, whereas they 
were and are the property of C. V. Culver; 
and that C. V. Culver, fraudulently intending 
to conceal them and to prevent them from 
coming to his assignee in bankruptcy, omit- 
ted them from the schedule of his assets. 
The sixth specification charges that O. V. 
•Culver, being insolvent, transfen-ed to a cer- 
tain creditor of the bankrupts, certain shares 
of stock in the Reno Company, with intent 
to give a preference to such creditor over the 
other creditors of the bankrupts, and to de- 
feat the provisions of the banlirupt act [of 
1867 (14 Stat 517>]. The stock transferred 
to such creditor was some of the stock which 
stood in the name of Brooke. The question 
involved in the third, foui-th and sixth speci- 
fications is whether the stock which stood 
in the name of Brooke was the property of 
Culver, or was held by Brooke in trust and 
confidence for the use and benefit of Culva-, 
and examination of the testimony leads me 
to the conclusion that the opposing creditors 
have not established that such stock was the 
property of Culver, or was held by Brooke in 
trust for Culver. The only trust shown is a 
trust ci-eated by Brooke for the benefit of [ 
such of the creditors of the bankrupts, who 
were such on the twenty-seventh of Septem- 
ber, eighteen hundred and sixty-seven, as 
should choose to take for their debts, shares 
■of stock in the Reno Company at par, such 
shares being the absolute property of Brooke, 
free from any claim or interest of Culver. 
The title of the bankrupts to all stock in the 
Reno Oil & Land Company, passed away 
from them to Jordan. Jordan afterwards 
acquired title to the lands of the company. 
Such lands passed to Brooke. They were 
made by him the capital of a new com- 
pany called the Reno Company, and he cre- 
ated the tnist referred to for the benefit of 
the ci'editors of the banlirupts, with a view 
to relieve the banki-upts from their debts, 
and at the same time to secure the co-opeia- 
tion of such creditors as stock-holders in the 



company, and avail himself of the energy and 
skill of C. V. Culver in developing the in- 
tei-ests of the company and making valuable 
the entire stock, as well that reserved to him- 
self as that offered to the creditors. I see 
nothing reprehensible in this. On the con- 
trary, it is clear from the testimony that, but 
for this arrangement and offer to the cred- 
itors, they would have received nothing. The 
property of the banlirupts had passed away 
from them, and there was nothing which the 
creditors could reach, unless it should be vol- 
untarily offered for their acceptance by the 
party claiming the property under just such 
an arrangement as was made. The fifth 
specification charges that C. V. Culver, with 
the fraudulent intent of controlling the ap- 
pointment of an assignee in bankruptcy in 
this proceeding, procured a certain false and 
fictitious debt to be proved agamst the estate 
of the bankrupts, and fraudulently, know- 
ingly, and wilfully admitted such false and 
fictitious debt This specification is not prov- 
ed. Discharges are giunted to all three of the 
bankrupts. 

[NOTE. Subsequently an application by the 
defendants in an action brought by the as- 
signee in the state court to have an order en- 
tered in this court instructing the assignee to 
discontinue that case was refused. Case No. 
10,928.] 



Case No. 10,930. 

PE^N V. BUTLER. PENN v. PBNN. BUT- 
LER V. PENN (two cases). 

[4 Dall. 354.] i 

Circuit Court, D. Pennsylvania. May Term, 
1801. 

BoxDs TO Joint Obligees — Right of Suuvivoe 
TO Possession— Equity Jdrisdictioit. 

[1. Where an attorney in fact of two persons 
who were tenants in common of certain lands 
sold various tracts thereof and took bonds for 
the purchase price, running to his principals 
jointly, held, that upon the death of one of them, 
the survivor was entitled, as against his exec- 
utors, to have possession of all the bonds, and, in 
the absence of- any allegations of fraud or in- 
solvency or breach of trust, there was no ground 
for the interposition of a court of equitv for 
the purpose of apportioning the bonds, or to ap- 
point a receiver to collect them,] 

[Cited in Wall v. Bissell, 125 U. S. 391, 8 
Sup. Ct 979.] 

These were bills in equity, involving a great 
variety of facts, respecting the disposition of 
the estates of the late proprietary family: 
but the principal object of all of them, was 
submitted for the opinion of the court, on the 
following agreement: "It is agreed, that 
these suits be submitted for the opinion of the 
court, upon the following statement of facts, 
admitted by all the parties, except the fact, 
that Anthony Butler, for his own accommo- 
dation, and without the consent, knowledge, 
or approbation, of John Penn the elder, took, 
inter alia, in part payment of certain sales 

1 [Reported by A. J. Dallas, Esq.] 
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herein after mentioned, certain tonds and 
mortgages, in tlie joint names of John Penn 
the elder, and John Penn the younger, after 
obligees and mortgagees; which fact, it is 
agreed, shall be decided by the court, on evi- 
dence to be produced; and that such formal 
decrees be eventually drawn and entered in 
each, as will effectuate the opinion which th.e 
court shall pronounce. Case. John Penn 
the elder, and John Penn the younger, after 
the act of assembly of Pennsylvania, passed 
November 27th, 1779, entitled 'An act for 
vesting the estates of the late proprietaries 
of Pennsylvania in this commonwealth,' re- 
mained seised and possessed, as tenants in 
common, of all their manors, reseiTcd tracts, 
&C., in Pennsylvania, with power to sell in 
fee: three-fourth" parts being the property of 
John Penn the younger; and one-fourth part 
being the property of John Penn the elder. 
On the 19th of November, 17ST, John Penn 
the elder appointed John F. Mifflin his attor- 
ney, with power to sell and convey, &c.. to re- 
ceive payment for lands sold either in money 
or securities; and to substitute any agent or 
agents. And on the 23d of December, 1787, 
John F. Mifflin substituted Anthony Butler. 
On the 29th day of June in the year 1787, 
John Penn the younger appointed Eobert Mil- 
legan and John F. Mifflin his attornies, with 
power to sell, and convey, &c, to receive pay- 
ment for lands sold, either in money or secu- 
rities; and to substitute any agent or agents. 
And on the 29th day of June in the year 1787, 
Robert MiUegan and John F. Mifflin substi- 
tuted Anthony Butler. John Penn the young- 
er afterwards revoked the power of attorney, 
which he had granted to Eobert MiUegan and 
John F. Mifflin. And on the 29th of April, 
1788, John Penn the younger appointed the 
said Anthony Butler his attorney, with pow- 
ers to sell and convey, and to receive in pay- 
ment money or securities. By virtue of the 
several powers above stated, Anthony Butler 
did, at sundry times, sell several tracts of 
land, belonging to the said John Penn the 
elder, and John Penn the younger, as tenants 
in common, hi the proportions aforesaid; and 
in payment therefor (inter alia) took, for his 
own accommodation, without the consent, 
knowledge, or approbation, of the said John 
Penn the elder, certain bonds and mortgages, 
in the joint names of John Penn the younger, 
and John Penn the elder, as obhgees and 
mortgagees. After the time of taking the 
said bonds and mortgages, to wit, on the 9th 
of February, 1795, John Penn the elder died, 
leaving Anne Penn and John F. Mifflin execu- 
trix and executor of his last will and testa- 
ment There are in the hands of Anthony 
Butler, a number of bonds and mortgages, 
taken as aforesaid, in each and all of which 
bonds and mortgages, the said John Penn the 
younger is interested three undivided fourth 
parts; and the aforesaid executors of John 
Penn the elder are interested the other one 
undivided fourth part Questions. 1st. Wheth- 
er John Penn the younger, as surviving obli- 
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gee and mortgagee, is entitled to have and 
receive from Anthony Butler, all the said 
bonds and mortgages, for the purpose of col; 
lecting and distributing the money thereby 
secured and made payable, according to the 
respective interests of the parties? 2d. Or, 
whether the executors of John Penn the elder,, 
are entitled to receive one-fourth part in 
value of the said specific bonds and mort- ^ 
gages, for their separate use and benefit? 3d. 
Or, whether the court will consider the bond& 
and mortgages, under the cheumstances of 
the case, as several, as well as joint, to be 
followed with the consequences inferable 
from such principle?" 

On the hearing, Mr. Butler's testimony stat- 
ed, "that he was, at first, the separate agent 
of John Penn the younger, when Mr. T. Fran- 
cis was the separate agent of John Penn the 
elder; that during this period the bonds, for 
purchase money of lands sold, were sepai-ate- 
ly taken, according to the interests of the par- 
ties; that in September, 1787, he became the 
agent of both the Penns, but continued, for 
some time, to take separate bonds; that the 
purchasers complained of the expense of giv- 
ing separate bonds and mortgages, and he 
then determined to take them for the joint 
use of his principals; that he received no in- 
structions upon the subject, from either par- 
ty; and that he was not, in fact, aware of 
any difference between taking the bonds joint- 
ly or severally." It, also, appeared, that Mr. 
J. R. Coates had been appointed the agent of 
John Penn the younger; and the general ques- 
tion was, whether Mr. Butler should be direct- 
ed to deliver up the joint bonds and mort- 
gages to him, as the agent of the surviving 
obligee? . 

Ingersoll & Mifflin contended, against the 
claim of the surviving obligee: 1st That it 
was founded merely on the mistake, and mis- 
apprehension, of the agent, acting for two 
parties, having distinct interests, and giving 
separate powers. 2d. That, under such cir- 
cumstances, a court of equity can, and ought 
to, apportion the securities, by a fair division 
of them; so that each party may possess the ■ 
entire interest and remedy in his proportion. 
3d. That even if an apportionment could not 
be made, the court will appoint a receiver, to 
collect and divide the joint fund, in the regu- 
lar proportions. On these points, the follow- 
ing books were cited: 3 P. Wms. 158; 21 
Vin. Abr. 309, pi. 4; Garth. 16; 1 Eq. Cas. 
Abr. 293; 3 Ves. 628, 631, 399; 2 Com. Dig. 
255. 238; 1 Bq. Cas, Abr. 290 A. 

Eawle & Dallas, in support of tiie claim of 
the surviving obligee, urged: 1st That the 
point of law is clearly in favom- of the daim'', 
and to set aside a plain rule of law, there 
must be strong, controlling, principles of 
equity, in favour of the opposite party. 2d. 
That the act of taking johit securities was 
not a mistake, or error; but a deliberate act 
for the accommodation of iRirchasers. 3d. 
That there was no suggestion of a fraud, a 
breach of trust, wilful laches, or probable in- 
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solvency, in reference to the surviving obligee. 
4th. That there is, therefore, no founflation 
for the interposition of the court to appoint 
a receiver; nor to justify a court of equity 
in compelling the parties to accede to an ar- 
bitrary apportionment of the securities. On 
these points were cited, Yel. 177; Vent 34; 3 
Dyer, 350; Shep. Touch. 363, 356; 2 Brownl. 
, ■& G. 207; 1 Eq. Cas. Abr. 290; 2 Pow. 263; 
Amb. 311; Cooper v. Coates, 1 Dall. 248; Wal- 
lace V. Fitzsimmons, 2 Com, Dig. 110, 209, 213, 
255; 2 Vera. 556. 

THE COURT -were decidedly of opinion, 
that, at law, the surviving obligee was enti- 
tled to the possession of the Joint securities, 
that he might recover the amount; and that 
there was no ground laid, on the present oc- 
casion, for the interposition of a court of 
■equity. 

^ NOTE. On this clear intimation of the opin- 
iu'^^ °L* ,® *^**"^' ^^- Coates liberally declared, 
■that if the executors of John Penn, the elder, 
would concur in giving him immediate posses- 
■sion of the securities, he would not charge a com- 
mission, for collecting and paying their propor- 
tion of the amount; and the proposition was, 
accordingly, agreed to. 
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of the court on an agreed statement of facts. 
Ine court held that the interposition of a court 
of eqmty was unnecessary. Case No. 10,930.] 
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Case Ho. 10,931. 

PENN V. BUTLER. 

[Wall. Sr. 4.] i 

■Circuit Court, D. Pennsylvania. May 11, 1801. 

ICquity Practicjg — Withdkawixg Exception to 
Answer. 

Complainant allowed to withdraw his excep- 
tion to the defendant's answer; and to take at 
his peril a subpoena to rejoin, returnable forth- 
with. 

On chancery side. Exceptions had been 
taken to the defendant's answer. But 

Mr. Rawle, for complainant, now stated, 
that for certain reasons it would be satisfae- 
toiy to both parties, to go to a hearing upon 
the bin and original answer, ajid moved for 
leave to withdraw his esxceptions; which be- 
ing allowed, he filed a replication instanter. 
He then moved for a subpoena to rejoin, re- 
turnable forthwith, which he said was the 
proper form of that process, merely to put 
the cause at issue. 

Mr. Ingersoll, for defendant, seemed to 
■question whether it was of course and al- 
ways returnable forthwith, but objected to 
the proceeding, if it was intended, at all 
events, to oblige the defendant to a hearing 
this term. 

BY THE COURT. Take the subpcena at 
your peril. It is a writ of course; and then 
all objections will be open to the defendant. 

[The cause wjls subsequently heard, when the 
object of the bins was submitted for the opinion 



1 [Reported by John B, Wallace, Esq.] 



Case No. 10,93S. 

PENN V. GROFP et aJ. 

[1 Wash. C. C. 390.] i 

Circuit Court, D. Pennsylvania. April Term, 
1806. 

Lani> Patents in Penxstlvania— Puoprietary's 
Tenths. 

The proprietaries of Pennsylvania, by author- 
izing their agent, in 1733, to adjust the claims 
of settlers, on the west side of the Susquehan- 
nah, within the boundaries of a body of lands, 
wliieh was afterwards resurveyed as the manor 
of bpringettsbury, and to allow to those persons 
common terras for the same; did not, thereby, 
deprive themselves of the legal right to appropri- 
ate all the residue of these lands, as part of the 
proprietary tenthSj and to claim the said residue 
as part of their said manor. 

This case [by the lessee of John Penn and 
Richard Penn against GroflO was, in every 
respect, like that of Penn v. Kline [Case No. 
10,935], and the ai-gument at the bar, was 
nearly the same; except that this point was 
started by the counsel for the defendant 
(Mr. James Ross of Pittsburgh, and Mr. 
Hopkins, who were employed by the state of 
Pennsylvania), and very much pressed; that 
is, that after settlements were made on the 
western side of the Susquehannah, on the 
common terms, the proprietary had no right 
to lay off his tenths there, so as to enclose 
a single settler, although the residue should 
be clear of settlers, and even though no more 
should be demanded from such settler, than 
what was paid by others, purchasing upon 
the common terms. The reason assigned 
was, that every person, settling there upon 
common terms, was not only entitled to the 
privilege of paying no more than the common 
price, but to retain the advantages he had 
also expected from a close population, and 
the certain consequence of increase of value 
to his land, which might be prevented, by 
being enclosed within the boundaries of a 
manor. That the commission from Thomas 
Penn to Blunston, in 1733, in which he speaks 
of certain persons, who had settled west of 
the Susquehannah, under promises from the 
governor, and of applications of others to 
settle, and appointing him to adjust any dif- 
ferences among the settlers, and to grant 
them licenses for their lands, for which war- 
rants should issue on the common terms; 
amounted to a contract, on the part of the 
proprietary, to grant out all the lands, west 
of the Susquehannah, on the common terms; 



1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate .Justice of the 
bupreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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and, consequently, that lie had nO right after- 
wards to enclose those settlers within a 
manor, and compel them to take out war- 
rants to agree; which left the settlers, as to 
the price of their lands, entirely at the mercy 
of the proprietary. 

THE COURT read to the jury the charge, 
in the case of Penn v. Kline, and then no- 
ticed this new argument, as follows: It 
seems to be contended, on general principles, 
that, after settlements were made west of 
the Susquehannah, the proprietary could not 
lay off his tenths on that side of the river. 
"Whether the settlers would he benefited, or 
injured, by being thrown within the limits 
of a manor, might be a questionable thing; 
at any rate, the court are of opinion, it is too 
<intirely hypothetical to form any solid rea- 
son, why the principle contended for, should 
have existed. The doctrine is novel, and, 
we think, very extravagant; because, it goes 
to cut the proprietary out of his acknowl- 
■edged right to one-tenth of the lands on the 
west of the Susquehannah, as well by the prior 
settlement of one solitary individual in that 
■country, as if thousands had settled there. 
But, what law is it, that sanctions this doc- 
trine? His right to the whole of the soil, 
"by his charter, is no otherwise diminished 
by his concessions, than as to nine-tenths; 
as to which, it is clear of all restraints, but 
such as he might please afterwards to im- 
pose. But, it is said, that his commission to 
Blunston amounted to a contract, not only 
with those who had, but with those who 
might thereafter settle on those lands, that 
they should hold them on the common terms; 
therefore he could not appropriate those lands 
as part of his tenths: whether this is the 
proper construction of that commission, we 
avoid deciding now, lest we should prejudice 
the case of these defendants, should it be 
brought before us on the other side of the 
-court. But, if the constmction be as 'con- 
tended for, still, the consequence does not 
follow. For, let it be conceded, that the pro- 
prietary bound himself by that commission 
to let the lands on the west side of the river, 
to be taken up on the common terms, this 
would not prevent him from appropriating a 
tenth as private property. Those, to whom 
lie issued warrants, might say, that he could 
not exact more than the common terms; but, 
yet, he might exact those terms. The legal 
right to the soil would be one thing; the 
terms on which others could acquire it, was 
finite another. The argument which we have 
lieard, might have done very well ia the leg- 
islature, which passed the divesting and con- 
firming law, and the reasons, if sound, might 
properly have been urged to induce that 
body, either not to confirm the title of the 
proprietaries to their tenths, or to qualify 
the law, so as to compel the proprietaries to 
■demand the purchase money, only at the rate 
on which the general lands had been sold. 
They might do in the state court, where, I 



understand, the defendant, though a verdict 
were found against him, might redeem the 
land, by paying the purchase money to such 
amount, as the jury might find. They might 
do this on the equity side of this court, if 
the defendant were applying to be secured 
in his possession, on paying the purchase 
money. But, the question for you to decide, 
is not what sum the defendant shall pay for 
the land; but, who has the legal title to it? 
Now, if this land was part of a reputed 
manor, which was duly surveyed and i-e- 
turned, before the 4th of July, 1776, then the 
legal title is in the plaintiff; and, it is admit- 
ted, that the defendant has only a sui-vey, 
without a patent, and without having paid 
the consideration. If you find for the plain- 
tiff, then the defendant may compel the 
plaintiff, on the equity side of this court, to 
receive what is justly due, that is, £15. 10s. 
a hundred, if be is entitled to hold on the 
common terms; or such other sum as may 
be thought the value of the land, if he be not 
so entitled. But you have nothing to do 
with this now. 

Upon the whole, then, if you are of opinion, 
upon the evidence, that the land in dispute, 
is part of a tract called and known by the 
name of a proprietary's tenth, or manor, and 
was actually surveyed in the year 176S; 
then, it is the opinion of the court, that the 
manor of Springettsbury, was duly surveyed; 
and, it is admitted, it was returned into the 
land office before the4thof July, 1776: and, 
therefore, the plaintiff is entitled to recover. 

Verdict for plaintiff. 



Case l^o, 10,933. 

PENN V. INGHAM. 

[3 Wash. O. O. 90.] i 

Circuit Court, D. Pennsylvania. Oct. Term, 
1811. 

Ejectment— Limitations. 

1. The order of the proprietaries to survey 
the land in controversy, was dated in August, 
1773; and the survey was made, and returned 
into the land ofiice, in October, 1774. The de- 
fendant claimed title by possession in 1789, and 
subsequent settlement and improvement. This 
ejectment was brought in 1805. The objection 
to the plaintiff's title was, that all the lines of 
the tract had not been run, and that the plaintiff 
was barred by the statute of limitations. The 
defendant, who appears with no title, except 
possession and improvement made after the 
survey, who is a mere intruder on land long 
before appropriated, is not a person whom the 
laws of Jhe state favour. 

2. In 1774, and long afterwards, there was no 
positive law requiring the surveyor to make an 
actual survey, by running and liiarking all the 
lines; if, from old lines and natural boundaries, 

1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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the necessity to run all the lines did not exist, 
no objection could legally be made to the sur- 
vey. 

[Cited in brief in Billon v. Larimore, 37 Mo. 
384.] 

3. The act of limitations did not begin to ran, 
until the plaintiff's lessor was ousted, or adverse- 
ly kept out 

4. The meaning of the act of the legislature 
of Pennsylvania, of 26th March, 1785, section 
third, is this:— If, at the time the law passed, a 
person was disseised, he was bound to bring his 
ejectment within fifteen years. But if he was 
afterwards disseised, the act of limitations, 
which would begin to run, would not be a bar in 
less than twen^-one years. 

The plaintiff [Penn's lessee] proved an or- 
der of the proprietors to the surveyor, to lay 
off 10,000 acres for the proprietors, on both 
sides of Wyaloosing creeik, and east of the 
Susquehanna, dated August, 1773; for which, 
a warrant to the surveyor general issued, in 
September, 1773; and a survey was made, 
on the 4th, 5th, and 6th of October, 1773, and 
returned into the land office, on the 31st of 
October, 1774. The evidence of the return, 
was an abstract from a iKiok, remaining in 
the surveyor general's office, containing a list 
of deputy surveyors' returns, ceiiified to be 
a true copy, by the sinrveyor general. The 
entiy Is thus: "31st of October, 1774, 
Charles Stewart to John Lukens. The Hon. 
Proprietai-ies, 3,520 acres, 11. 17s. ed." Proof 
■was given, that this is the usual evidence of 
a return of survey to the surveyor general, 
by a charge against the depuiy who made 
the survey; and the act of assembly of 9th 
April, 1781 (section 3), making the book from 
•which this extract was taken, a book of rec- 
ord. The evidence was objected to, but ad- 
mitted by the court, to be left to the jury, 
as evidence of a return. Evidence was giv- 
en to prove that this manor, called Dundee, 
has, since the year 1774, been always called 
and reported "a manor." Strong evidence 
was given to show, that this manor was reg- 
ularly siu:vey€d on the ground; positive, as 
to the line on Susquehanna, and all the lines 
on the noith of Wyaloosing, it being called 
for, and adjoined by John Shee on the east, 
and its calling for one Smith, on the line from 
Susquehanna, crossing the creek and running 
south. The defence was, that the survey had 
not been regularly made on the ground, and 
the lines actually run on the south of the 
creek; and to prove this, one of the chain 
carriers, who, at one time went with the 
deputy surveyor to make this survey, stated, 
that the surveyor did not then ci-oss to the 
south of the creek. Two other witnesses 
stated, that they had, within a fey years 
past, made ex parte surveys of the manor, 
and could not find marked lines on the south 
side; but, it appeared that 4ne of them 
missed one of the comer trees, and the other, 
who found an old line on the south, did not 
follow it, because It was not in the precise 
direction of another line, at the extremity 
of the number of poles called for, but two 



poles short of it The plat made by one of 
these surveyors, was read without opposition. 
The other, ran pretty nearly the courses and 
distances, on the south, which extended about 
six miles, in all, and hit the beginning tree 
on the river. The defendant set up no title- 
but possession, In 1789, and a subsequent set- 
tlement and improvement The lessors of 
the plaintiff, were in this state ha 1785 and 
1787. This ejectment was brought in 1805; 
and it was contended, that the plaintiff wa& 
barred by the act of limitations, the suit not 
having been brought within fifteen years aft- 
er the 26th of March, 1785, when the law 
passed, xmder the third section, or within 
twenty-one years from the year 1774, when 
the plaintiff's title accrued, they being then 
in Pennsylvania. 

WASHINGTON, Ch-cult Justica There la 
nothing in the objection of the act of limita- 
tions. It never began to run, until the plain- 
tiff was ousted, or adversely kept out, which 
was not prior to 1789; and from that time, 
the plaintiff was not barred, before twenty- 
one years had run out The meaning of the 
law is this:— If, at the time it passed, a per- 
son was disseised, he was bound to bring 
his action within fifteen years. But, if he 
was afterwards disseised, the act of limita- 
tions, which would then begin to run, would 
not be a bar, in less that twenty-one years. 
In this ease, therefore, the suit was brought 
long within the twenty-one years from the 
time of the ouster, if, in fact, there was one. 

WASHINGTON, Circuit Justice (charging 
jui-y). The only contested point is, whether 
the survey of this manor, was duly made 
within the true meaning of the act of 27tli 
November, 1779. The other requisites of the- 
eighth section are not contested. The plain- 
tiff appears with a regular paper survey, 
madl, and returned, by a proper officer, and 
he is told by the defendant, who does not 
pretend to any title, other than that of pos- 
session, settlement, and improvement, made 
sixteen years after the survey of the manor 
was made, that this sinrrey was not regularly 
made. If he set up a right in himself, by 
survey or settlement, when the plaintiff's sur- 
vey was made, there might be some reason, 
In a defendant thus circumstanced, making 
such a defence. But It seems sti-ange, that 
a mere iutruder (for such is the defendant, 
since his settlement being made upon land, 
then, and long before 'appropriated, he is not 
one of tlios'e persons whom the laws of this 
state favour), should be permitted to protect 
his possession, by questioning the regularity 
of the plaintiff's survey. At the time that 
survey was made, and long afterwards, there 
was no positive law of this state, which re- 
quired that the surveyor should make an 
actual survey, by going on the groimd, and 
running and marking all the lines. There 
was a propriety, and even a necessity, that 
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iOiis should t)e done,' in cases where the 
lines could not otherwise be laid down; and 
this, the public, and particularly the indi- 
Tidual whose warrant was to be located, 
had a right to expect from this public offi- 
cer. But, if from former lines, or natural 
boundaries, known to the surveyor, he was 
enabled, by running some of the lines, to 
lay down the other lines of the survey, 
with accuracy, where was the necessity of 
going over all the lines on the ground? 
If the wai-rant was special, no actual sui-vey 
was necessaiy. Even the act of 1785 does 
not declare a survey void, if not actually 
made on the ground, although it directs the 
officer to run and max'k the lines on the 
ground. But, suppose an actual survey nec- 
€ssaiy to the validity of the title, it is admit- 
ted, that the presumption, that this was done, 
is so sti-ong in favour of the siu'vey returned, 
as to require clear evidence from the person 
who would impeach it, in order to repel such 
presumption; and, we will add, that it 
should be vei-y eiear and direct, where that 
presumption is fortified by the antiquity of 
the survey. 

The testimony of the chain carrier, in this 
-case, is entirely negative, and proves only 
that, at the particiilar time he speaks of, the 
lines on the south of the manor were not run 
by the surveyor for whom he carried the 
■chain. But it does not follow, that those 
lines were not run at the same time by an- 
other surveyor, or that they were not after- 
wards run, or had been previously run; such 
evidence as this, is too weak, to be set in op- 
position to the presumption in favour of the 
sui-vey. As to the evidence of the two sur- 
veyors, who could not find the lines on the 
south of the creek, it ought to have vei-y 
little, if any, weight in the cause; because 
the surveys they made were ex parte; and if 
the plat they produced had been objected to, 
the court would for this reason have rejected 
it. If notice had been given to the plaintiff, 
and accepted, and they or their agent had 
attended; or If the survey had been made 
under an order of this court, although the 
plaintiff had not attended, being duly notified 
of the time and place; that sui-vey, and the 
testimony of these men, might have been im- 
portant. But, even by their own showing, 
they failed to ti-ace the lines on the south; 
one of them, by not finding an importaijt 
<3omer, and the other, very probably, by not 
following the old line of marked trees. But 
what seems conclusive is this, that it would 
«eem impossible for a sui-veyor, by running 
the lines on the north of this creek, without 
having also got the precise course of the 
■creek, to plat by course and distance, the 
lines on the south, not parallel with those 
on the north; and to do all this with such 
accuracy, as for it to turn out, on actual ex- 
periment, precisely right, as it appears this 
did, by the evidence of one of these vei-y sur- 
veyors. 

Verdict for plaintiff. 
19FED.CAS. — 11 
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PBNN V. KLINE. 

[4 Wash. 0. C. 64.] i 

Circuit Court, D- Pennsylvania. April Term, 
1821. 

Habere Facias Possessionem— Ketubit, 

The defendant cannot call upon the marshal 
to return a writ of habere facias possessionem, 
although the plaintiff may do so. 

Rule obtained by defendant on the marshal 
to return the writ of habere facias posses- 
sionem. 

Mr, Peters, for the rule. 
Mr. Binnoy, against it 

THE COTJIiT decided that the defendant 
could not caU upon the marshal to return the 
writ, although the plaintiff might do so. 
Runn. 434, and the cases there cited. Rule 
discharged. 



Case mo. 10,935. 

PENN V. KLYJSfE. 

[1 Wash. 0. C. 207; i 4 Call. 402; Pet O. C. 
497.] 

Circuit Court D. Pennsylvania. Oct Term, 
1804. 

PENNsyi/VANiA Pboprietakies — Ownership op 
Soil and Sovereignty — Rui-es and Conces- 
sions—Tenths — Warrant and Survey — Con- 
sideration — Ejectment. 

1. The proprietaries of Pennsylvania, were the 
sole owners of the soil of the province, as well 
as of the sovereignty, in absolute fee simple; 
and were no otherwise trustees for the people, 
in respect to the soil, but as they rendered them- 
selves so, by "the rules and concessions," which 
they made. 

2. By these rules and concessions, they re- 
served to themselves, the right to appropriate 
one-tenth of the lands in the then province of 
Pennsylvania, to their own private use; and 
this appropriation was made by a particular 
warrant of appropriation, which was followed 
by a survey. 

3. The land thus appropriated, could not be, 
afterwards, taken up by others, without a spe- 
cial agreement with the proprietaries; which 
might be on the "common terms," on which 
lands ^vere then sold; or on other terms, by 
agreement. The title of any one, acquired 
previous to such an appropriation, could not be 
afEected by any act of the proprietaries. 

4. The divesting law of 1779, confirmed to the 
proprietaries, all their private lands, of which 
they were possessed, or entitled to, in 1779; and 
such as were known by the name of their tenths, 
or manors; and which had been surveyed, and 
returned into the land ofiice, prior to July 4, 
1776. 

5. The manor of Springettsbury, was known 
as a manor, prior to 1776; and it was duly sur- 
veyed, and returned into the land oflBce. before 
4th July, 1776. 

• 1 [Originally published from the MSS. of Hon. 
Bxishrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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6. If a warrant be issued, to re-survey land, 
which was not legally surveyed; it will stand as 
an original warrant of survey. 

[Cited in Goodlet v. Smithson, 5 Port. (Ala.) 
245.] 

7. A warrant and survey, and consideration 
paid, gives a title to land in Pennsylvania, suf- 
ficteAt to maintain an ejectment. 

[Cited in Winter v. Jones, 10 Ga. 190.] 

8. But, if the consideration be not paid, the 
•n'arrant holder has only an equitable title, to 
compel a conveyance, on payment of the pur- 
chase money; and he cannot recover in eject- 
ment, in this court, against the proprietaries, or 
those who hold under them; nor can he defend 
himself, in an action of ejectment brought 
against him by them. 

[Cited in Winter v. Jones, 10 Ga. 190.] 

This was an ejectment brought by the 
forniei* proprietaries of Pennsylvania, to re- 
cover the tract of land in question, being 
part of the manor of Springettsbury. 
Springettsbury Manor was sui-veyed in the 
year 1722, under a warrant from the gov- 
ernor of Pennsylvania, for the use of the 
proprietary. The survey, however, was not 
returned into the land office, but into that of 
the council. Being supposed to be lost, an- 
other warrant issued in 1762, stating the 
loss, and directing a re-suiT-ey of the manor 
of Springettsbury; but directs the location 
of it specially. The survey was made, and 
duly returned into the land oflace, in the year 
1768. This last survey comprehends a great 
part of the land surveyed in 1722, and a 
large body of land not included within that 
survey. But the land in question lies with- 
in both surveys. The defendant showed a 
complete title to a part of the land in ques- 
tion, and a warrant and survey for the bal- 
ance, prior to the year 1762; but did not 
prove payment of the consideration money 
to the proprietaries- The defendant insist- 
ed that the sm-vey of 1722 was void, as the 
govei-nor had no authority to issue the war- 
rant in 1722. That the survey of 1762 was 
void, being made as an original survey, 
though the waiTant only authorized a re- 
survey; consequently, that the land in ques- 
tion was not part of a manor sui-veyed ac- 
cording to the terms of the divesting law; 
and was, therefore, confiscated by that law: 
not being within the exceptions of it. But, 
that if the plaintife had a title, still, the de- 
fendant's was a better, being founded on a 
waiTant and survey, which is a good legal 
title, in this state, against all the world; 
and, as to the consideration money, the jui-y, 
after such a lapse of time, might and ought 
to presume it paid. 

2 [The title of the lessor of ttie plaintiff to 
the premises in dispute, was regularly de- 
duced from the charter of Charles II. to 
William Peim,3 provided there was a manor 
called and known by the name of Springetts- 
bury, duly surveyed and returned, according 

2 [From 4 Dall, 402.] 

3 The original charter was given in evidence 
upon the trial. 



to the terms and meaning of the act of No- 
vember, 1779. 

[The material facts, upon the conti-overted 
point, were these: At the time that Sir Wil- 
liam Keith was governor of the province, 
the controversy between the proprietor and 
Lord Baltimore had arisen; and many per- 
sons from Maryland intruded upon the ad- 
jacent lands in Pennsylvania. Under the 
pressure of these intrusions, Sir William, on 
the 18th of June, 1722, issued" a warrant to 
John French, Francis Worley and James 
Mitchell, in which he recited, "that the three 
nations of Indians on the north side of Sus- 
quehanna are much disturbed, and the peace 
of the colony in danger, by attempts to sur- 
vey land on the south-west bank of the river, 
over against the Indian towns and settle- 
ments, without any right, or pretence of 
authority, so to do, from the proprietor, unto 
whom the lands unquestionably belong; that 
it is agreeable to treaty and usage to re- 
serve a sufficient quantity of land, on the 
south-west side of the Susquehanna, within 
the proprietor's land, for accommodating the 
said Indians: and that the Indians had re- 
quested, at a treaty, held on the 15th and 
16th instant, that a large tract of land, right 
against their towns on Susquehanna might 
be surveyed for the proprietor's use only; 
because, from his bormty and goodness, they 
would always be sure to obtain whatsoever 
was necessary and convenient for them, 
from time to time." Sir William's warrant 
then proceeded, that "by virtue of the pow- 
ers wherewith he is entrusted for the pres- 
ervation of his majesty's peace in this prov- 
ince, and with a due respect and regard to 
the proprietor's absolute title, and unques- 
tionable rights, he directs and authorises, the 
persons named in the warrant, to cross and 
survey, mark and locate, 70,000 acres in the 
name and for the use of Springet Penn, Esq., 
which shall bear the name, and be called the 
manor, of Springettsbiuy: beginning upon 
the south-west bank, over against Conesto- 
goe creek; thence W. S. W. 10 miles; thence 
N. W. by N. 12 miles; thence E. N. E, to 
the uppermost corner of a tract called New- 
berry; thence S. E. by S. along the head 
line of Newberry, to the southern corner 
tree of Newberiy; thence down the side line 
of Newberry E. N. E. to the Susquehanna; 
and thence down the river side "to the place 
of beginning: And to return the warrant to 
the governor and council of Pennsylvania." 
The survey being executed on the 19th and 
20th of June, was returned to the council, 
on the 21st of June, 1722, according to the 
following boundaries: "Prom a red oak, by 
a run's side, called Penn's run, marked S. 
P., W. S. W. 10 miles to a chesnut by a run's 
side called French's i-un, marked S. P.; 
thence N. W. by N. to a black oak marked 
S. P. 12 miles; thence E. N. E. to Sir Wm. 
Keith's western corner tree in the woods 8 
miles; thence along the S. E. and N. E. 
lines of Sir Wm. Keith's tract called New- 
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beiTy to the Susquelianna; and thence along 
the river side to the place of beginning; con- 
taining 75,520 acres," 

[Sir William Keith having communicated 
these proceedings to the council, on the 2d 
of July, 1722, it was thereupon declared, 
that "so far as they concerned, or touched, 
■with the proprietary affairs, they were not 
judged to lie before the hoard;" which acted 
as a council of state, and not as commis- 
sioners of property. C!ol. French (one of 
the surveyors who executed the warrant) 
then undertook to vindicate the conduct of 
Sir Wm. Keith to the council, stating that 
"the warrant specified his true reasons; and 
that it was, under all circumstances, the only 
effectual measure, for quieting the minds of 
the Indians, and preserving the public 
peace." The warrant and sm-vey, however, 
could not be returned into the land-office at 
that time; for, it was said, that the land- 
office continued shut from the death of W. 
Penn in 1718, until the arrival of T. Penn 
in 1732: nor does it appear, that they were 
ever filed in the land-office, at any subse- 
quent period. In order to resist the Mary- 
land intrusions, encouragement was offered 
by Sir W. Keith, and accepted, by a number 
of Germans, for forming settlements on the 
tract, which had been thus sui-veyed; and in 
October, 1736, Thomas Penn having pm-chas- 
ed the Indian claim to the land, empowered 
Samuel Blmiston to grant licences for 12,000 
acres (which was sufficient to satisfy the 
rights of those who had settled, perhaps, 
fifty In number) within the tract of land 
"commonly . called the manor of Springetts- 
bury," under the invitations of the governor. 
But in addition to such settlers, not only the 
population of the tract in dispute, but of the 
neighbouring country, rapidly increased. The 
controversy with Maryland was finally set- 
tled m the year 1762, at which time James 
Hamilton was governor of the province; and, 
on the 21st of May of that year, he issued 
a warrant of re-survey, in which it was set 
forth, "that in pursuance of the primitive 
regulations, for laying out lands in the prov- 
ince, W. Penn had Issued a wanant, dated 
the 1st of September, 1700, to Edward Pen- 
nington, the surveyor general, to survey for 
the proprietor, 500 acres of every township 
of 5,000 acres; and, generally, the proprieta- 
ry one tenth of all lands laid out, and to be 
laid out; that like warrants had been is- 
sued by the successive proprietaries to every 
succeeding surveyor general; that the tracts 
surveyed, however, are far short of the due 
proportions of the proprietary; that, there- 
fore, by order of the then commissioners of 
property, and in virtue of the general war- 
rant aforesaid to the then surveyor general, 
there was surveyed for the use of the pro- 
prietor on the 19th and 20th of June, 1722, a 
certain tract of land, situate on the west side 
of the river Susquehanna, then in the county 
of Chester, afterwards of Lancaster, and 
now of York, contahiing about 70,000 acres, 
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called and now well known by the name of 
the manor of Springettsbmy; that sundiy 
Germans and others afterwards seated them- 
selves by leave of the proprietor on divers 
parts of the said manor, but confirmation of 
their titles was delayed on account of the 
Indian claim; that on the 11th of October, 
1736, the Indians released theu* claim, when 
(on the 30th of October, 1736) a licence was 
given to each settler (the whole gi'ant com- 
puted at 12,000 acres) promising patents, aft- 
er surveys should be made; that the survey 
of the said tract of land is either lost, or 
mislaid; but that from the well known set- 
tlements and -improvements made by the 
said licenced settlers therein, and the many 
surveys made round the said manor, and oth- 
er proofs and circumstances, it appears that 
the said tract is bounded B. by the Susque- 
hanna, W. by a north and south line west of the 
late dwelling planta.tion of Christian Elstor, 
called Oyster, a licenced settler, N. by a line 
nearly east and west distant about three miles 
north of the present great roads, leading from 
Wright's ferry through York-Town by tlie 
said Christian Oyster's plantation to Monock- 
assy; S. by a line near east and west distant 
about three miles south of the great road 
aforesaid; that divers of the said tracts and 
settlements within the said manor, have 
been surveyed and confirmed by patents, 
and many that have been surveyed remain 
to be confirmed by patents, for which the 
settlers have applied; that the proprietor is 
desirous, that a complete draft, or map, and 
retiurn of survey of the said manor shall be 
replaced and remain for then* and his use, in 
the surveyor general's office, and also in 
the secretary's office; that by special order 
and direction a survey for the proprietor's 
use was made by Thomas Cookson, deputy 
siurveyor (hi 1741) of a tract on both sides 
of the Codorus, within the said manor, for 
the scite of a town, whereon York-Town has 
since been laid out and built, but no return 
of that survey being made, the premises 
were re-surveyed by George Stevenson, dep- 
uty surveyor (in December, 1752) and found 
to contain 436^,^ acres." After this recital 
the warrant directed the surveyor general 
"to re-survey the said tract, for the proprie- 
tor's use, as part of his one-tenth, in order 
that the bounds and lines thereof may be 
certainly known and ascertained." .On the 
13th of May, 176S, the governor's secretary, 
by letter, m'ged the surveyor general to make 
a survey and return of the outline of the 
manor at least; the survey was accordingly 
executed on the 12th and 30th of June; and 
the plat was returned into the land-office, 
and, also, into the secretary's office on the 
12th of July, 1768, containing 64,520 acres; 
a part of the original tract of 70,000 acres 
having been cut off, under the agi-eement 
between Penn and Baltimore, to satisfy the 
claims of Maryland settlers. 

[On the trial of the cause, evidence was 
given on each side, to maintain the opposite 
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positions, respecting the existence or non-ex- 
istence of tlie manor of Springettsbury, from 
public instruments; from the sense express- 
ed by tlie proprietaries, TyeCore tbe Revolu- 
tion, in their warrants and patents; from the 
sense expressed by the warrants and pat- 
ents issued since the Revolution; from the 
practice of the land-office; and from the cur- 
rent of public opinion. 

[The general ground taken by the plain- 
tiff's counsel (E. Tilghman and Lewis & 
Rawle) was, 1st. That the land mentioned in 
the declaration is a part of a tract called, or 
known by the name of a proprietary manor. 
2d. That it was a proprietary manor duly 
sui*veyed, within the true intent and mean- 
ing of the act of the general assembly. And, 
3d. That the survey was duly made and 
returned before the 4th of July, 1776. 

[The defendant's counsel (ilcKean, Atty. 
Gen., and Hopkins & Dallas) contended, 1st. 
That Sir Wm. Keith's warrant being issued 
in 1722, without aathority, all proceedings 
on it were absolutely void; and that neither 
the warrant, nor survey, had ever been re- 
turned into the land-office. 2d. That Gover- 
nor Hamilton's warrant was issued in 1762, 
to re-survey a manor, which had never been 
legally surveyed, and was, in that respect, 
to be regarded as a superstructure without a 
foimdation. 3d. That the recitals of Gov- 
ernor Hamilton's wan-ant are not founded in 
fact; and that considering the sm-vey, in 
pursuance of it, as an original survey, it 
was void, as against compact, law, and jus- 
tice, that the proprietor should assume for a 
manor, land, that had been previously lo- 
cated and settled by individuals.] * 

WASHINGTON, Ohrcuit Justice (charging 
jury). In this cause there are two questions. 
First; has the lessor of the plaintiff shown 
a title to the lands in question? If he has, 
secondly, has the defendant shown a better 
right? 

1. The lessors of the plaintiff, or those un- 
der whom they claim, were once the sole 
owners and proprietaries, not only of the 
government, but of the soil of Pennsylvania; 
not in a political, but in their private capaci- 
ties; not as trustees for the people, as to the 
whole, or any part of the soil, but in absolute 
fee simple for their individual uses. This 
right was no otherwise weakened by conces- 
sions or agreements, made by the first Wil- 
liam Penn, or his descendants; than to render 
them trustees for such individuals, as should 
acquire equitable rights to particular portions 
of land, under genei-al or special promises, 
rules, and regulations, which the proprieta- 
ries may, from time to time, have entered 
into, and established. The right of the pro- 
prietaries to appropriate to their own use, 
particular portions of the waste lands within 
the province; was not derived from, or found- 
ed upon any such rules or concessions; but 

4 [From 4 Dall. 402.] 



flowed from their original chartered rights, 
which vested in them a perfect title to the 
whole of the soil. But, since it was their 
interest to encourage the population and set- 
tlement of the province, they erected an office, 
and laid down certain rules for its govern- 
ment, and the government of those who might 
desire to acquire rights to the unappropriated 
lands within the province; reserving to them- 
selves a right to appropriate one-tenth of the 
whole to themselves, for their private indi- 
vidual use. 

From hence the following principles result- 
ed. That all persons complying with the 
terms thus held out, acquired a right to the 
portion of land thus appropriated, not only 
against other individuals, who might thei-e- 
after attempt to appropriate the same tract, 
but even against the proprietai-ies them- 
selves; unless they had previously, and by 
some act of notoriety, evidenced their inten- 
tion to withdraw such land from the general 
mass, and to appropriate it to their private 
use. As a necessary consequence of this prin- 
ciple, whenever such was their intention, it 
was made known by a warrant of appropria- 
tion, and a survey to mark out, and locate 
the ground thus withdrawn. These steps 
gave notice to all the world, that no right 
to the land thus laid off for the proprietaries, 
could be acquired by othei* individuals, with- 
out a special agreement with the proprietaries 
or their agents; and tuij; might or might not 
be upon the common terms, as the proprie- 
taries might choose. But, if before such 
special appropriation by the proprietaries, an 
individual had, in compliance with the office 
rules, obtained a warrant,' and made an ap- 
propriation of a tract of land, lying within 
the boundaries of the tract thus laid off for 
the proprietaries; such prior appropx-iatiou 
of the particular tract, could no otherwise 
aff'ect the right of the proprietaries, than in 
relation to such particular tract. Their right 
to the lesidue would remain as perfect, as 
if such interference had not taken place. On 
this ground, tiie right of the first proprietaiy 
stood at the time of his death, and so con- 
tinued to exist in his legal representatives, 
until the year 1779; when a law of the state 
was made, divesting the proprietaries of all 
their estate, right, and titie, in or to the soil 
of Pennsylvania, and vesting the same in 
the commonwealth. But this law excepted 
certain portions of land, the right to which is 
confirmed and established in the proprietaries 
for ever. The lands thus confirmed, are all 
their private lands, whereof they were pos- 
sessed, or to which they were entitied in 1779, 
and such as were known by the name of 
their tenths and manors, whicdi had been sur- 
veyed and returned into the land office before 
the 4th of July, 1776. 

The lessors of the plaintiff, who most un- 
doubtedly are entitied to all the rights of tiie 
proprietaries, are now compelled to date their 
title from this law; and therefore it is neces- 
sary for them to show, that the land in qucs- 
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tion, is part of a tract called and known by 
the name of a proprietary tenth or manor, 
which was duly surveyed, and returned into 
the land office, on or before the 4th of July, 
1776. They are to prove: 1. That the tract 
of which the land in question is a part, was, 
in 1779, called and known by the name of a 
proprietary tenth, or manor. 

The words of the law are peculiar. As to 
their private rights, they must be such, 
whereof they were, in 1779, possessed, or to 
which they were entitled. But as to the 
tenths, or manors, it is sufficient if they were 
Icnown by that name, and had been surveyed 
and returned before tfie 4th of July, 1776. 
These expressions respecting the manors, 
were rendered necessaiy, to avoid giving to 
the word manor a technical meaning. For 
there were no manors in Pennsylvania, in a 
legal acceptation of that word; but there 
were many tracts of land, appropriated to the 
separate use of the proprietaries, to which this 
name had been given. 

The first inquiry, therefore, under this head, 
is, was the land in question, part of a tract 
called and known as a manor, on the 4th of 
July, 1776, or in 1779. To prove this fact, 
the licenses granted by Thomas Penn, to 
about fifty settlers in difEerent parts of the 
first, as well as the second, survey, in all of 
which this is called the manor of Springetts- 
bury; are strongly relied upon to show, 
that even at that early period, it had acquired 
this name. The tenor of the warrants, after- 
wards granted for lands within this manor, 
varying from the terms of the common war- 
rants; and this variance proved by many 
witnesses, as marking this for manor land, is 
also relied upon. In addition to these, the 
following circumstances are strongly insisted 
upon by the plaintiff's counsel. 

The testimony of witnesses, to show that 
the west line of this manor, was always re- 
puted to go considerably beyond York to 
Oyster's. The practice of the surveyors, and 
other public officers, whenever warrants were 
issued to survey lands in this manor. But 
even if this tract of land had never acquired 
the name of a manor, prior to 1768, the sm'- 
vey made of it in that year, as of a manor, is 
conclusive. From that period, it acquired by 
matt-er of record the name of a manor; and 
so it appears, by the evidence in the cause, it 
was /lalled and known, if that evidence be 
believed. 

Secondly. Was it duly surveyed, and re- 
turned into the land office, before 4th July, 
1776? That it was surveyed in 1768, is ad- 
mitted; but it is contended, that it was not 
duly surveyed. The argument of the defend- 
^ ant's counsel, on this point, is, that the survey 
was not duly made; because the land was 
suiTcyed in 1722. That this survey was 
void, because made without authority; the 
governor having no authority to issue the 
warrant. That it was not executed by tiie 
surveyor general, and was returned into the 
council of state's office, instead of the land 



office. Presuming these points to be estab' 
lished, it is then deduced from them, that 
the illegality of the survey of 1722, vitiates 
that of 1768; the former being considered as 
the foimdation, and the latter as the supei- 
stcucture. It is argued, that the survey of 
1768, is executed imder a warrant of re-sur- 
vey in 1762; and consequentiy, that the re- 
petition of an act, which has no validity, can- 
not make it valid. It is further contended, 
that the recital in the last warrant, of the loss 
of the first sm-vey, is a mere pretence, since 
it was afterwards found; a fraud to enable 
the proprietaries to change the location, for 
the purpose of getting good, instead of bad 
lands. 

Now, I confess, that I do not understand 
this kind of logic. [It is far too refined for 
the sober judgment of me, who have to de- 
cide.] 5 If the invalidity of the first survey, 
can have any effect upon the second, I should 
suppose it would establish it beyond all 
doubt; . because if the first survey were good, 
and if the warrant of 1762, were merely an 
order to retrace the lines of that survey, the 
cotmsel might, with some plausibility at least, 
have argued, that the surveyor was bound to 
pursue the lines of that survey; and this 
might give colour to the observations, found- 
ed on the mistake of the public officers, as to 
the proper lines of the survey. But, if the 
first survey be unauthorized, and utterly void, 
then the second could not, in the nature of 
things, be a re-survey; whatever might be 
the language of the warrant on which it was 
founded. There is no magic in the word re- 
survey. If in fact there never was a former 
survey, there could not be a re-survey; and 
consequently, the survey of 1768 was an orig- 
inal sui*vey, founded on a special warrant, 
marking out the lines and boundaries, by 
which the surveyor was bound to go; and 
such is the fact in this case. As to the im- 
putation of fraud, I see nothing to support it. 
The proprietaries had no motive to practise 
it, since the lands included in the second sur- 
vey, which were not within the first, being at 
that time unappropriated, (some few parcels 
excepted,) they had a perfect right to appro- 
priate them without the aid of a fraud. Al- 
though the survey of 1722 is referred to, in 
the warrant of 1762, yet, the lines of the 
manor to be surveyed, under the second war- 
rant, are specially described; and consequent- 
ly, it is not a re-survey in fact, as to any 
lines not marked in the first survey. To the 
lines thus described, the surveyor was con- 
fined; and had he departed from them, the 
surveys, unless ratified by acceptance, would 
have been void, as against the proprietary 
who might Lave directed it to be made, con- 
formable with the waiTant It is not denied, 
that the sm-vey of 1768, is in conformity with 
the warrant. It was accepted as a valid sm*- 
vey, and I cannot see upon what ground the 
defendant, or any other person, can now say 

6 [Prom 4 Ball. 402.] 
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that it ■was void. Had not the proprietary a 
right to appropriate, to his private use, the 
land included within the survey of 1768, in 
part of the tenths which had always heen 
reserved? And if the warrant and survey 
made this appropriation, what does It signify 
whether there was a prior survey or not, or 
whether it was good or bad? I admit, that 
if, previously to the warrant of 1762, third 
persons had acquired a right to parcels of 
tliis land, or had done so afterwards, and 
before the survey of 1768, but without notice 
of the warrant; the proprietary would have 
been bound to make them titles, upon their 
complying with the common terms; but this 
could not impeach the title of the proprie- 
taries, to the residue of the land, comprehend- 
ed within the lines of the survey. 

Upon the whole, then, the court is of opin- 
ion, that this manor was duly sui-veyed; and 
it is admitted, that the survey was returned 
into the land office, before 4th July, 1776. 

The next question is, has the defendant a 
better legal title, than that of the lessors of 
the plaintiff? He claims hy a warrant dated 
in 1747, the title to which is regularly de- 
duced to him, for ninety-five acres, part of 
the land in dispute. He has no patent; but 
yet, by the common law of this state, a war- 
rant and survey, if the consideration be paid, 
gives a legal title against the proprietaries; 
as much so as if a patent had been gi-auted. 
If the consideration be not paid; then the 
legal title is not out of the proprietaries; but 
still, the warrant holder has an equitable 
title, which he may render a legal one, by 
paying what is due to the proprietaries. No 
proof is given of payment by the defendant, 
or any one under whom he claims, but the 
jury are called upon to presume it from 
length of time. 

In a case of this sort, there is no room for 
presumption. The very eircxunstance of the 
defendant appearing in court, without a pat- 
ent, or without showing or pretending that a 
patent ever was granted, destroys the pre- 
sxmaption, which length of time might other- 
wise have ei'eated. For, if he had paid the 
consideration money, he would, that moment, 
have been entitled to a patent. The one was 
a neeessai'y consequence of the other. A man 
might, for a long time, forbear to call for this 
consummation of his title, from his inability 
to pay the con^deration money; but that he 
should pay it, and not go on to perfect his 
title, is altogether improbable, and certainly 
not to be presumed. But, if the jury could 
presume any thing from length of time, yet 
that presumption may be repelled, and in this 
case there is strong evidence to repel it. The 
original grantee, in his deed to Shultz, in 
1771, states, that it had not been paid; and 
such is the statement in the deed from 
Shultz's executor, in 1794, to Stamp, under 
whom the defendant claims. The defendant 
therefore has not a legal title, so as to enable 
him to succeed in this suit But he has an 
equitable title, and may compel the lessors of 



tlie plaintifE to make him a conveyance, upon 
his paying, or tendering, what is due to the 
plaintiff's lessors, with interest, costs, &e. 
And if the plaintiff's lessors should, on such 
payment or tender, refuse to make a convey- 
ance, this com-t, sitting in equity, would com- 
pel them, at the expense of costs in that suit. 
I understand, that in the courts of this 
state, the jury, in a cause of this kind, may 
make a special or conditional finding, in con- 
sequence of there being no courts of equity 
in Pennsylvania. But the reason not applying 
to this court, the verdict must be general. 

Verdict for plaintifE, 

[For a similar action see Penn v. Groffi, Case 
No. 10,932.] 



Case No. 10,936. 

PENN V. KLYNB et al. 

[Pet. 0. 0. 446.] 1 

Circuit Court, D. Pennsylvania. April Term, 
1817. 

Scire Facias— Plea— Ejectment— Deceass of 
Lessor of Plaixtiff. 

1. To a scire facias to revive a judgment in 
ejectment for the tenn and damages, the defend- 
ant cannot plead a conveyance of the premises 
by the lessor of the plaintifE, subsequent to the 
judgment. 

2. Quere, whether a defendant in ejectment 
can take advantage of the fiction on which the 
action is founded, in order to defeat the judg- 
ment as to the land, to the benefit of which 
judgment a third person is entitled. 

3. After a conveyance to a third person of the 
land which has been recovered in an ejectment, 
a scire facias and a habere facias must issue iu 
the name of the plaintifE in the original judg- 
ment. 

4. Where the lessor of the plaintifE dies after 
judgment in ejectment, the execution may issue 
in the name of the lessee without the necessity 
of a scire facias. 

5. In every case where a scire facias issues to 
revive a judgment, it is a continuation of the 
original suit, and may issue in the name of the 
original plaintifE or of those claiming as his legal 
representative; although such representative 
should be a citizen of the same state with the 
defendant. 

[Cited in Rice v. Moore (Kan. Sup.) 30 Pae. 
10.] 

This was a scire facias to revive a judg- 
ment in ejectment for the term, and for dam- 
ages, after the expiration of twelve months. 
The plea was, that before and at the time of 
issuing the scire facias, John and Richard 
Penn, the lessors of the plaintiff, had trans- 
ferred and conveyed all their right and title 
in and to the premises in the declaration 
mentioned, to J. R. Coates, a citizen of Penn- 
sylvania, and that the said John and Rich- 
ard Penn have no cause for suing out the 
scire facias; with an averment of the cit- 
izenship of Coates and the defendants: and 
the plea concludes by praying judgment, if 
the plaintiff shall further have and main- 

1 [Reported by Richard Peters, Jr., Esq.] 
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tain his said writ of scire facias, and have 
his execution against the defendants. To 
this plea there Tvas a general demurrer. 

Binney & Kawle, for plaintiff, contended: 
First; that the plea is bad as to the damages, 
though it should he sufficient as to the term, 
because if the transfer of the land bars the 
right of the Penns to recover that, or to oust 
the jurisdiction of the court as to that part 
of the recovery, it could not affect their right 
to the damages; and therefore the plea be- 
ing no bar to the whole is not good as to 
pait Runn. 431. Second. The plea is no 
bar, nor does the matter contained in it oust 
the jurisdiction as to the land. The nom- 
inal plaintiff will be considered as the real 
plaintiff in the scire facias, the term not 
having expired. To prove this it was con- 
tended, that if the lessor die subsequent to 
the judgment, that will not defeat the ex- 
ecution. 4 Burrows, 1970. If he die before 
verdict, that will not abate the suit. Hob. 5. 
An action for mesne profits may be sustained 
in the name of the nominal plaintiff. [Duf- 
field V. Stille] 2 DalL [2 U. S.] 156. But the 
transfer stated in the ^lea is of the subject of 
the judgment, and not of the judgment it- 
self; so that the plaintiff on record in the 
original suit must sue out the scire facias. 
The alienee, not being plaintiff on the rec- 
ord or the legal assignee of the judgment, 
cannot sue it out. The former is a mere 
trustee for the latter. If the plaintiff, being 
a citizen of another state, be a trustee for a 
citizen of the state where the suit is brought 
and where the defendant resides, the court 
has jurisdiction, unless it appear that the 
transfer had been fraudulently made ta give 
jurisdiction; in which case, the circuit courts 
have, in some instances, struck the cause 
from the docket. Maxfield v. Levy [Case No. 
8,321] ; [Ohappedelain v. Dechenaux] 4 Cranch 
[8 U. S.] SOS. This scire facias is not a new 
suit, but a mere continuance of the original 
action, and of course, if the court had juris- 
diction in the latter it has in the former, 
{J Tei-ra R. 365; Id. 282; 1 Term R. 388; 6 
Bac. Abr. 102. 

Dallas & Ingersoll, for defendants, con- 
tended: First, that the scire facias is an 
original suit, so far at least as to admit of 
this plea. The general rule is, that plea of 
any matter may be put in to a scire facias 
except such as might have been pleaded to 
the original action. The scire facias is an 
action. Co. Litt. 290; Skin. 682; 10 Yin. Abr. 
550; Comb. 455; 1 Term R. 268; 2 Wils. 251; 
2 TV. BI. 1227; 6 Johns. 108. Second, a plea 
to the jurisdiction is allowed at any stage 
of the cause. 1 Bin, 142; [Skillem v. May] 
Cranch [10 U. S.] 267; 1 Mass. 3o9; 1 
Yes. Sr. 471; [Strawbridge v. Curtiss] 3 
Cranch [7 U. S.] 267. As to the fii-st point 
made on the other side, it was answered, 
that if the plea shows that the plaintiff can- 
not maintain his suit for the whole, it is 
suflacient to defeat him though his right to 
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a part is unquestionable. As to the plaintiff 
in the original judgment being a trustee for 
his vendee, this cannot be where the legal 
estate ia the land is conveyed, and such a 
conveyance may be made by the common 
law of this state, though the gmntor be out 
of possession. 

WASHINGTON, Circuit Justice. The nom- 
inal parties to the original suit were the 
lessee of John and Richard Penn, and the 
tenant in possession. The judgment was, 
that the lessee should recover his term, then 
unexpired, and his damages, amounting to 
five hundred dollars. Considering those as par- 
ties who appear to be so by the record, there 
could be no doubt that the conveyance by 
the lessors of the plaintiff could pass only 
the reversion, and consequently could not 
affect the interest of the lessee. It is true, 
that the lessee, and the casual ejector, are 
merely the actores fabulse, and that by a 
fiction, the lessor is considered as being in 
fact the only plaintiff in the suit But it 
may weU be doubted, whether the fiction 
ought to be set up for the mere purpose of 
protecting the defendant who asserts no 
meritorious ground of defence, but merely 
seeks to defeat the judgment as to the land, 
to the benefit of which a third person is, to 
say the least, equitably entitled- I say to 
defeat the judgment, because the scire fa- 
cias, as well as the habere facias posses- 
sionem, must issue in the name of the plain- 
tiff In the original judgment "We know that 
the nominal plaintiff is sometimes consider- 
ed to be the real plaintiff, as in the case 
where the lessor of the plaintiff dies after 
judgment the execution may issue in the 
name of the lessee, without the necessity of 
a scire facias. To use the words of Lord 
Mansfield, in the case of Doe, on the demise 
of Beyer, v. Roe, 4 Burrows, 1970: "This is 
an ejectment brought by John Doe, and the 
defendant does not show that John Doe, the 
plaintiff in this action, is dead," As to the 
objection on the ground of jurisdiction, there 
is nothing in it. It is true that in some cases 
a scire facias is an original action, but, in 
every case where it Issues to revive a judg- 
ment, it is a continuation of the original suit, 
and may issue in the name of the original 
plaintiff or those claiming as his legal rep- 
resentatives, although such representatives 
should be citizens of the same state with the 
defendant. But upon another ground, the 
court is clearly of opinion, that judgment 
ought to be given in favour of the plaintiff, 
upon the present plea. Though the plea, 
which professes to be an answer to the 
whole writ, should be considered as giving 
a sufficient answer to the writ, as to the 
term in the land, it is certainly no answer to 
the damages recovered by the judgment; 
and consequently it assigns no sufficient rea- 
son why execution should not Issue accord- 
ing to the judgment which stands unim- 
peached. Judgment for plaintiff. 
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Case K"o. 10,938. 

PENNINGTON v. LOWENSTEIN et al. 

[1 N. B. E. 570 (Quarto, 157).] i 

District Court, N. D. Mississippi. 186S. 

BASKiiuPTcr — Attachment bt Btatjb Court — 
Demurrer — Leave to Axsxveh. 

1. An attachment of a hankrupt's goods, un- 
der process in a state court, witliin four months 
before bankruptcy, is defeated by the provi- 
sions of section 14 of the bankrupt act [of 1867 
(14 Stat 522)]. 

[Cited in Jones v. Leach, Case No. 7,475.] 

2. Demurrer overruled, and the defendant al- 
lowed fifteen days in which to answer. 

[This -was a suit by G. W. Pennington, as- 
signee in bankruptcy of 0. D. Bryan, against 
J. H. Lowenstein and others. The ease is 
now before the court on the defendants' de- 
murrer.] 

HILL, District Judge. The questions pre- 
sented to the court arise upon the defend- 
ants' demurrer to complainant's bill. The 
bill, in substance, states that on the 24th day 
of October, 1867, said Lowenstein & Brothers 
sued out of the circuit court of Monroe coun- 
ty an attachment against said Bl-yan, which 
was, by the sheriff of said county, on the 
nest day, levied upon a stock of goods, as 
the property of said Bryan, and which goods 
were afterwards sold hy the sheriff, who now 
holds the proceeds; that said attachment 
suit remains undetermined; that, on the 8th 
day of November, 1867, said Bryan filed in 
this court his petition praying to be declared 
a bankrapt, and was, on the 6th day of De- 
cember thereafter, so declared; that, on the 
3d day of February, 18G8, complainant was 
duly appointed assignee of said estate, and 
received an assignment thereof. The prayer 
of the bill is, that the sheriff be enjoined 
from paying said proceeds to the plaintiffs in 
said attachment, and that he be reauired to 
pay the same over to complainant, to be ap- 
plied as this court may direct. The defend- 
ants, by their demurrer, admit the facts as 
stated to be true; but insist that, by the 
levy of the attachment the title to the goods 

1 [Reprinted by permission,] 



became vested in the sheriff, for the pas'ment 
of such Judgment as might thereafter be ob- 
tained in said suit; that the state court, hav- 
ing obtained Jurisdiction thereof, cannot be 
ousted or interfered with by this court. And 
whether this is so or not is the only ques- 
tion now to be determined. 

The 14th section of the bankrupt act of 
1867, provides "that the assignment therein 
provided shall relate back to the commence- 
ment of proceedings in bankruptcy, and by 
operation of law shall vest in the assignee 
all the title and interest which the banknipt 
then had. to Ms estate, real and personal, al- 
though the same may then have been attach- 
ed by mesne process as the propeity of tlie 
debtor, and shall dissolve any such attach- 
ment made within four months next before 
the commencement of such proceedings." If 
this provision of the act embraces the attach- 
ment and proceedings in this cause, it is 
clear that the demurrer should be overruled, 
and. the prayer of the complainant granted. 
It is insisted by complainant's counsel th'at 
it is so embraced, and by defendant's counsel 
that it is not The determination of this 
question depends upon the construction 
which should be given to the term mesne 
process, and this depends upon the intention 
of congress in the passage of the law. The 
object of the law was, that, when an act of 
bankruptcy was committed, no matter by 
what means, all the creditors of the bank- 
rupt should share equally, according to their 
respective rights, in the bankrupt's estate. 
To give the term its restricted meaning, 
would most clearly defeat that object. Such 
being the ease, the next emergency is, has 
the term a more general application, so that 
it can be applied to secure the object of the 
law? Upon this point there is no difficulty. 
Sir. Blackstone, in his Commentaries, at 
page 280, says "that mesne process is some- 
times put in contradistinction to final pro- 
cess, or process of execution, and then sig- 
nifies all such process as intervenes between 
the commencement and end of the suit." 
The term is used in the same sense repeated- 
ly in our own Code, and it is in that senso 
that the term is most usually used in the 
courts. "Were there any doubts about this 
being the proper construction to be given the 
term, as applied to this case, it would be 
greatly aided by reference to the present 
English bankrupt law, and from which om- 
present act was mainly taken. By that laAv 
it is provided '*that to preserve the lien of 
the attachment the levy and sale must be 
made before the act of bankruptcy, and that 
the knowledge by the party for whose benefit 
it was made, of a former act of bankruptcy, 
renders the proceeding invalid." "With but 
one exception every cause for attachment, 
under the laws of this state, is by this act 
declared to be an act of bankruptcy, and 
some one of which must have been the cause 
alleged for the issuance of this attachment 
The act of 1841 [5 Stat 440], contained no 



[19 Fed. Cas. page 169] 

provision similar to that in the 14tli section 
of the bankrupt act of 1867; so that the au- 
thorities cited by counsel have no application 
to this case. The power of this court to re- 
strain litigants in the state courts when it 
is necessary to give effect to the bankrupt 
law, and its jurisdiction of the bankrupt, his 
estate, and all persons interested therein, is 
too well settled upon principle and authority 
to be successfully controverted. 

After a careful examination of the ques- 
tion, I am constrained to say, in the language 
of Mr. James, in his valuable treatise on 
bankraptcy, at page 45, that "the effect of 
the 14th section of the act of 1867. is abso- 
lutely to defeat all attachments issued 
against the property of the bankrupt, made 
within four months before the bankruptcy." 
Such being the case, the demurrer will be 
overruled, and the defendants allowed fifteen 
days in which to answer. 



Case No. 10,939. 

PENNINGTON v. SALE et al. 

[1 N. B. E. 572 (Quarto, 157); 2 Am. Law Rev. 
776.] 1 

District Court, N. D. jilississippi. 1868. 

Bankruptcy — Suekiff's Levt aftek Filing op 
Petition, 

A levy was made by the sherifE on certain 
goods of bankrupt after the date of filing his 
l>etition in bankruptcy: Edd, that the title being 
vested in him, the assignee must make sale and 
deposit proceeds of such goods subject to what- 
ever claims may be determined by the court to 
be upon them. 
[Cited in Re Dey, Case No. 3,870; Re Carow, 
Id. 2,426; Re Mallory, Id. 8,991; Re Brink- 
man, Id. 1,884; Re Hufnagel, Id. 6,837; 
Thames v. Miller, Id. 13,860.] 
[Cited in Stuart v. Hines, 33 Iowa, 60.] 

The questions now presented arise upon de- 
fendant's demurrer to complainant's bill. 
The bill in substance states that on the 27th 
day of May, 1S67, said Sale & Phelan ob- 
tained, in the circuit court of Monroe county, 
judgment against said [James F.] Stewart 
for the sum of $730.77, upon which execution 
was issued and returned, nulla bona; that on 
the 11th October thereafter, an alias executed 
thereon was issued, and on the 11th of Janu- 
aiy, 1868, levied on a lot of seed cotton, and 
on the 14th on two mules, and on the 24th on 
four bales of other cotton, as the property of 
Stewart, and that the cotton first levied on 
and the mules were sold by the sheriff, on 
the 2oth January, 1868, and the proceeds fii-st 
applied to the payment of an elder judgment, 
and the remainder, $227.97, applied to said 
execution. That the last of the cotton levied 
upon is still in the hands of the sheriff, who 
has advertised the same for sale. That on 
the 14th of October, 1867, said Stewart filed 
in this court his petition praying to be de- 

1 [Reprinted from, 1 N. B. R, 572 (Quarto, 
157) by permission. 2 Am. Law Rev. 776, con- 
tains only a partial report.] 
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clared a bankrupt, and was, on the 6th day of 
December, so declared. Complainant [G. W. 
Pennington] files with his bill, as an exhibit,, 
a. copy of the assignment of the register of 
the estate of said bankrupt, dated the 3d day 
of February, 1868. The bill prays that the- 
sheriff be enjoined from the sale of the 
last mentioned cotton, and that it be turned 
over to complainant to be sold, and the pro- 
ceeds applied as this court may direct. The- 
defendants, by 'their demurrer admit tiiese 
statements as true, but insist that said judg^ 
ment was a lien on the cotton; that the title- 
never vested in the complainant; but the- 
state court, by the judgment, obtained com- 
plete jurisdiction overthecotton and the sub- 
ject matter, which cannot be ousted or inter- 
fered with by this court. 

Two questions are presented: First. Is the 
judgment stated a lien upon the cotton men- 
tioned? Second. If such a lien, by what pro- 
cess and in what form is it to be enforced *i- 
The answer to the first question depends upon 
whether or not the judgment was enrolled ac- 
cording to the provisions of Act 260, c. 61,. 
Revised Code of this state. Act 261 of the 
same chapter provides "that all judgments, 
and decrees so enrolled shall be and remain 
a lien upon the estate real and personal, of 
the defendant, situated in the county where 
the enrollment is made, and not otherwise."" 
The bill does not state whether the judg- 
ment is, or is not, enrolled. 

The answer to the second question will be 
found in section 1 of the bankrupt act of 1867 
[14 Stat 517], which, among other powers 
conferred upon the district courts, makes the 
following provision: "And the jurisdiction 
hereby conferred sliall extend to all cases; 
and controversies arising lietween the bank- 
rupt and any creditor, or creditors, who shalt 
claim any debt or demand under banlaniptcy; 
to the collection of all assets of the bankrupt, 
to the ascertainment and liquidation of the 
liens, and other specific claims thereon; to- 
the adjustment of the various priorities ancE 
confiicting interests of all parties, and to the 
marshalling and disposition of the differ- 
ent funds and assets, so as to secure the 
rights of all parties, and due disti-ibution of 
the assets among all the creditors." In all 
cases of liens where the parties holding by 
themselves, or trustees, ai-e in a condition to* 
enforce the lien without the aid of the com-ts, 
or their officers, this court will interfere only 
iipon a showing that the interest of the gen- 
eral creditors requires it The filing of the 
petition by the bankrupt was the act of 
bankruptcy; the assignment related back to- 
the date of filing; from that time the estate 
of the bankrupt was transfeiTed to the juris- 
diction of this court, subject to whatever in- 
cumbrances might then have attached to it_ 
Had the levy then been made, both the pos- 
session and title for the purpose of satis^fy- 
ing the judgment would have been vested in 
the sheriff, who, as trustee, could have gone 
on and made the sale as in case of the deathi 
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of a defendant. It may well be questioned 
whether the hankruptcy of the defendant does 
Slot wort his civil death and produce the 
same results as to his estate; if so, the right 
to levy after the act of bankruptcy, would 
cease; but the levy not having been made 
at the date of the bankruptcy, the title by 
operation of law is vested in the assignee, 
who must make the sale, and deposit the pro- 
•eeeds, subject to whatever claims may be up- 
on it, as hereafter determined by this court. 
The object and purpose of the bankrupt act 
of 1S67 being to confer upon the district 
courts, as courts in bankruptcy, full and 
complete jurisdiction of the bankrupt and his 
estate, with all parties interested therein; 
such was repeatedly declared by the courts, 
federal and state, to have been the case with 
regard to the bankrupt act of 18il [5 Stat. 
440}. The powers gi-anted under the present 
act are in many particulars more extensive 
than under the former one. Whilst this court 
does not claim the power to restrain the state 
courts, it does claim the power to restrain 
parties litigant in the other courts, when It 
becomes necessaiy to give force and effect to 
the jurisdiction and powers conferred upon it 
under this law, and this position is sustained 
by numerous decisions of both the national 
and state courts, under the former law. 

For the reasons stated, the demurrer will 
be overruled, and the defendants allowed fif- 
teen days in which to answer. 



Case No. 10,939a. 

PENNINGTON v. THORNTON. 

PENNINGTON v. STIOKNET. 

[1 Cranch, O. 0. 101.] i 

Circuit Court, District of Columbia. Dee. 
Term, 1802. 

SoiuE Facias— Costs. 

Where two become bail jointly .and severally, 
and two writs of scire facias are issued, and 
one of the bail surrenders the principal, he must 
pay the costs upon both writs of scire facias. 

Scire facias. The bail offered to surrender 
tbe principal. 

Thornton and Stickney jointly and several- 
ly recognized as bail for Blodget The writ 
against Thornton was returned "scire feci." 
That against Stickney, "nihil." 

THE COURT refused to receive the sur- 
render without payment of the costs on both 
writs of scire facias, it being stated by Mr. 
Mason and Mr. Gautt that such was the prac- 
tice in jMaryland. 

THE COURT, however, doubted the pro- 
priety of the practice, where several writs 
of scire facias were issued. 

KILTY, Chief Judge, absent 



PENNINGTON (UNITED STATES v.). See 
Case No. 16,026. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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PENNOOK V. BEALE. 

[13 O. G. 125.] 

Circuit Court, E. D. Pennsylvania. Jan. 17, 
1878. 

Patexts — Va liditt. 

Letters patent No. 153,110, granted to Joseph 
L, Ponnoek, July 14, 1874, for "improvement in 
puddling-furnaces," declared valid. 

[This was a bill in equity by Joseph L. 
Pennock against Horace A. Beale, for an in- 
junction to restrain the infringement of a 
patent, and for an account,] 

Charles Howson, for complainant. 
N. Sharpless, for defendant. 

JIcKENNAN, Circuit Judge. And now, to 
wit, this 17th day of January, 1878, this 
cause having been brought to final hearing 
upon the pleadings and proofs, and counsel 
for the parties respectively having been 
heard thereupon, and the same having been 
duly considered by this court, it is found, 
and hereby ordered, adjudged, and decreed, 
that the letters patent numbered 153,110, 
granted to Joseph L. Pennock, July 14, 1874, 
for improvement in puddling-furnaces, and_ 
set forth in the bill of complaint filed, are" 
good and valid, and that the title thereto is 
duly vested in the complainant. And it is 
further ordered, adjudged, and decreed that 
the defendant has disturbed, violated, and 
infringed the exclusive right of the complain- 
ant under the said letters patent as in said 
bill set foith. And it is further ordered, ad- 
judged, and decreed that the complainant do 
I'ecover of the defendant the profits, gains, 
savings, and advantages made by the said 
defendant in consequence of the said in- 
fringement and violation of the exclusive 
rights of the complainant under the said let- 
ter's patent, together with the damages the 
complainant has sustained thereby, and the 
costs, charges, and disbursements in this suit 
to be taxed. And it is further ordered, ad- 
judged, and decreed that it be referred to 
John Cadwalader, Jr., Esq., as master, to 
ascertain and take, and state and report to 
the court, an account of the gains, i^rofits, 
savings, and advantages which the said de- 
fendant has received, or which have arisen 
or accrued to him from infringing the said 
exclusive rights of the said complainant un- 
der the said letters patent, as well as of the 
damages the complainant has sustained 
therebj'. And it is further ordered, adjudged, 
and decreed that the complainant in such 
accounting have the right to cause an ex- 
amination of said defendant, ore tenus or 
otherwise, and also the production of the 
books, vouchers, and documents of defend- 
ant, and that the said defendant attend for 
such purpose before said John Cadwalader, 
Jr., Esq., master, from time to time, as said 
master shall direct. And it is also further 
ordered, adjudged, and decreed that a per- 
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petual injunction be issued in tliis suit 
against tlie said defendant, according to the 
prayer of the bill. 
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Case No. 10,941. 

PENNOCK et al. v. DIALOGUE. 

[4 Wash. 0. O. 538; 1 Kobb, Pat Cas. 466; 
Merw. Pat. Inv. 412.] i 

Circuit Court, E. D. Pennsylvania. Oct. Term, 

1825.2 
Patents — Phoof op Isvention— Combination — 
Similarity ix Prisoiple— Abandon- 
ment— Evidence. 

1. In an action for a violation of a patent 
right, proof that the plaintiffs at a particular 
time made a specimen of the thing patented, 
which had not been before seen or heard of by 
the witness, is prima facie evidence that it was 
invented by the patentee. 

2. It is unimportant whether the experiment 
or nse of the thing invented and patented was 
first made by the inventor, or by any other per- 
son. 

3. If old materials and old principles be used 
in a state of combination to produce a new re- 
sult, the inventor may obtain a valid patent for 
such resiUt. 

[Cited in Whitney v. Emmett, Case No. 17,- 

585.] 
[Cited in Orief in Rheem v. Holhday, 16 Pa. 

St. 350.] 

4. It is for the jury to say whether the thing 
patented, and any other thing resembling it be 
the same in principle. If they be, still if that 
other asserted by the defendant to have preced- 
ed the plaintiff's alleged discovery be the same 
in principle, it will not avoid the plaintiff's pat- 
ent, unless it is proved that it was in use. 

5. Sug!?estiona made by the mechanic to con- 
struct the machine, as to its form or proportions, 
are not sufficient to invalidate the patent; al- 
though they may be incorporated in the specifi- 
cation. 

[Cited in Watson v. Bladen, Case No. 17,277; 
Whitney v. Emmett, Id. 17,o8o.] 

6. If an inventor before he obtains a patent, 
makes his discovery public, and permits the free 
use of it by others without objection, or asser- 
tion of claim to the invention, of which the pub- 
lic might take notice, he abandons his right to 
the discovery; and a patent can give him no title 
to the monopoly; and it makes no difference, 
that the article so made and publicly used, was 
made by a particular person, by the permission 
of tlie inventor. 

[Cited in Whitney v. Emmett, Case No. 17,- 
585.] 

7. Minutes of a hose company of which the 
plaintifEs were members, and at whose instiga- 
tion and expense the hose, the subject of the 
patent, was asserted to have been invented, may 
be read on the part of the defendant, to prove 
the plaintiffs were not the inventors. 

8. But other entries made at other times in 
the same books, cannot be read to prove that the 
companv acknowledge the plaintiffs to be the 
inventors, (the defendant not having been a 

1 [Originallv published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under tlie 
supervision of Richard Peters, Jr., Esq. Merw. 
Pat. Inv. 412, contains only a partial report.] 

2 [Affirmed in 2 Pet (27 U. S.) 1.] 
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member of the company); or to show that the 
company were not the inventors; the defend- 
ant's counsel disavowing any intention to im- 
pute the invention to the company. 

9. A report made to the hose company, in 
which the rivet hose, the invention patented, is 
described, cannot be read in evidence to bring 
the case within the sixth section of the patent 
law, as that is not a public work. 

10. The minutes of other hose companies, of 
which plaintiffs were not members, cannot be 
read in evidence by the defendant, for any pur- 
pose. 

This was an action on the case for the 
infringement of a patent right. The declara- 
tion states that the plaintiffs [Abraham L. 
Pennoclc and James Sellers] were the tnie 
and original inventors and discoverei*s of a 
certain new and useful improvement, in the 
art of making leather tubes or hose for con- 
veying air, water, and other fluids; which 
improvement bad not been known or used 
before the said invention by the plaintiffs. 
It then proceeds to state the steps talcen to 
obtain a patent, as prescribed in the first 
section of the patent law [1 Stat 318], and 
the granting of the patent on the 6th of July, 
1818. Upon the plea of not guilty, the de- 
fendant [Adam Dialogue] gave a written no- 
tice to the plaintiffs, that he should, at the 
ti-ial, oflEer evidence tending to prove that the 
plaintiffs were not the original inventors of 
the thing patented, but that the same was 
linown and in use before the supposed discov- 
eiy of the plaintiffs. 

The specification sets forth that "the ordi- 
nary method of constmeiing leather tubes or 
hose, is by securing the two edges together 
by sewing or stitching. The improvement 
consists in lapping the edges of the leather 
so as to form' a double thickness in that pait, 
and then connecting them with metallic rivets 
and bm-s. The leather near both edges be- 
ing perforated, rivets, having heads on one 
end, are inserted in the holes so formed 
along one edge first; the other edge of the 
leather is then lapped over and driven on 
the projected rivets. The rivets then being 
made through both edges, or thicknesses of 
the leather, burs of metal about the size and 
shape of the heads of the rivets, are then 
forcibly driven on their projecting ends, and 
secured there by hammering or compressing 
the ends so as to form heads. The rivets are 
inserted near each other in one or more rows 
as occasion may require, and the burs are so 
forcibly driven, as to bring the parts of the 
leather into complete and close contact, form- 
ing a durable, flexible, and water tight seam; 
the pressure of the fluid upon the inner lap or 
edge of the leather, increasing the tightness 
of the seam. In order to connect several 
pieces of leather, so as to form a tube or hose 
of any extent, the ends are cut in an oblique 
form, and are secured together by rivets and 
burs in the manner above described." 

The defendant's counsel admitted that the 
defendant had made and used the rivet hose, 
as described in the specification, since the 
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date of the plaintiffs' patent, and that the 
invention was useful. They then gave evi- 
dence, tending to prove that the first speci- 
men of hose was procured by the zeal and 
public spirit, and at the expense of the Phila- 
delphia Hose Company in the year 1811; and 
that the plaintiffs were not only members 
of that company, but were on the experiment- 
al committees who were charged with the 
duty of inquiring into and procuring some 
improved mode of making them. That in 
that year, a certain quantity of hose was 
made by order of the committee for that 
company, by a certain Samuel Jenkins; who 
stated upon his examination, that he was 
taught by the plaintifiEs in 1811, to make hose, 
and that by their permission, he made about 
thirteen thousand feet of hose for different 
hose companies, from the year 1811 to the 
time when the patent was granted. They 
also gave evidence that more than thirty 
years ago, one Andrews used harness, the 
parts of which were fastened by metallic 
rivets and burs. That in the year 1811, an 
Indian scabbard, used for containing a large 
knife, was brought to Philadelphia, and was 
shown to the president of the Philadelphia 
Hose Company. It was made of sole leath- 
er, the edges of which were united and fast- 
ened by lead rivets. That before the year 
1811, Mr. Bedford made a specimen of hose, 
in all respects resembling that claimed by the 
plaintiffs, except that the edges, which were 
lapped, were fastened by nails with the heads 
on the inner side, and clinched on the other. 
This specimen was placed in a domestic ware- 
house for public examination. Evidence was 
also given, by John Anderson, that in the 
year 1799, he, being one of the. ship's com- 
pany of the ship Samuel Smith, made six or 
seven pieces of hose with scupper leather, 
and fastened with rivets and burs, which 
he applied to the scuppers of that ship to con- 
vey off the water from the deck; and that in 
the year 1802, he made another piece of hose 
in like manner, which he applied to a small 
fire engine for washing windows, as a sub- 
stitute for a goose neck, and which was used 
frequently for the purpose for which it was 
designed, by the person for whom it was 
made, and by others. 

Ul)on this evidence the defendant's counsel 
contended: (1) That the plaintiffs were not 
the tiTie and original inventoi-s of the im- 
provement in question, hut that the same 
was known and in use before their alleged 
discovery .in 1811; the harness, the scabbard, 
and the hose constructed by Bedford, and by 
Anderson, being in principle the same as the 
patented improvement. That independent of 
this evidence, the specimen made by one of 
the plaintiffs was not the effect of the sug- 
gestions of either of the plaintiffs, but was 
brought into existence by the exertions, and 
at the expense, of the Philadelphia Hose 
Company; nor was the merit of the inven- 
tion at any time asserted by the plaintiffs, 
or either of them. (2) That the patent cov- 



ers two rows of rivets, whereas it is proved 
that another person suggested to the plain- 
tiffs the two rows. (3) That the use of the 
improvement by the plaintiffs and others, 
prior to the application for the patent, avoids 
it under the first section of the patent law; 
which authorizes the granting of a patent ta 
the true and original inventor of a machine, 
manufacture, &c. not known or used prior to- 
his application; and that these expressions 
are not controlled by those to be found in the- 
sixth section. 3 Inst. 183; 5 Bac. Abr. 591, 
592; Gods. Pat. 60, 61, 64; Wood v. Zimmer, 
1 Holt, N. P. 58. Thomas v. Knight [unre- 
ported], decided by Judge Van Nesse, Law 
Journal, published in Connecticut. (4) That 
the use by the public of this invention, from 
1811 to the time when this patent was ap- 
pUed for, without opposition by the plaintiffs, 
amounted to an abandonment of their right,, 
and a gift of their discovery to the public. 
Whittemore v. Cutter [Case No. 17,601] ; Ev- 
ans V. Eaton, 1 Pet [26 U. S.] 34S. Also, 
Pettibone v. Derringer [Case No. 11,043], in. 
this court These points were all controvert- 
ed with great ability by the plaintiffs' coun- 
sel; who, upon the last point, insisted, that 
an abandonment was not to be presumed in. 
this case, inasmuch as it appeared that every 
foot of hose which had been made prior to- 
the date of the patent, was made by Jenkins, 
under the permission of the plaintiffs, who- 
thereby retained their control over their dis- 
coveiy. 

Chauncey & Binney, for plaintiffs. 
J. R. Ingei-soll and John Sergeant, for de- 
fendant. 

WASHINGTON, Circuit Justice. The pat- 
ent being prima facie evidence, and no more, 
of the right of the patentee to the subject 
patented; the one in question is objected to 
upon the following groxmds: 

1. That the plaintiffs are not the true and 
original discoverers of the improvement men- 
tioned in the patent^ but that the same was- 
in use prior to their supposed discoveiy. Evi- 
dence having been given that the improve- 
ment was in use prior to the date of the 
patent, the plaintiffs insist that they made 
the discovery some time in the year 1811,. 
and to establish that fact, they have given 
the foUowiQg evidence: Three witnesses, Mr. 
Haines, Mr. Vaux, and Mr. Wainwright,. 
have stated that the first specimen of rivet 
hose they ever saw or heard of, was shown 
to them by one of the plaintiffs, in the year 
1811; and Mr. Eobins, another witness, who- 
gives the same testimony, has further de- 
posed, that he saw one of the plaintiffs en- 
gaged in making the first specimen he had 
ever seen or heard of; which was completed^ 
and an experiment made of it, in the year 
1811. 

To the weight and effect of this evidence 
certain objections have been made by the 
defendant's counsel, which it is proper we 
should notice. 
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It is insisted, first, tliat tlie evidence proyes 
no more tlian tliat one of tlie plaintiffs made 
-a specimen of hose in the year 1811, but not 
that he was the author of the invention, and 
entitled to the merit of the discovei-y. The 
■objection does not appear to the court to he 
well founded, because the fact of making or 
-exhibiting an article never before seen or 
heard of by the witnesses who prove the 
fact; is at least prima facie evidence of in- 
-vention, until other evidence is given to 
prove that the same article was invented, 
known, or in use, at an antecedent period 
'Of time, and that the patentee had only im- 
bodied the conceptions and the discovery of 
some other person. No evidence of this kind 
has been given, unless it may be considered 
4is being so hy the witnesses whose testi- 
mony will be hereafter noticed. 

2. It is next objected that the plaintifEs 
made no experiment of the piece of hose 
onade by them in ISII, but that it was first 
made by the Philadelphia Hose Company, 
with a specimen laid before them by tne 

■experimental committee. In answer to this 
objection, it may, in the first place, be re- 
marked, that Ml-. Robins has stated that he 
:Eaw Mr. Pennock try the first specimen 
made by him; and it may be added, that it 
Is in the highest degree improbable that an 
inventor should not anxiously seek an oppor- 
tunity to test by experiment the success and 
l)ractical utility of the article he has in- 
vented, before it is exhibited to the public. 
But be this as it may, it is clearly imma- 
•terial whether the experiment be made by 
himself, or by others; the only question be- 
ing, is he the original inventor of an art not 
before known or used. The hose company 
•do not pretend that they were the inventors; 
.and consequently, the experiment, if first 
made by them, cannot detract from the merit 
of plaintiffs, if, in point of fact, they or 
either of them, was the original inventor. 

3. It is insisted that the Philadelphia Hose 
Company, by their zeal, public spirit, and 
their money, caused the discovery to be 
made. This may be admitted; and further, 
■that but for the laudable exertions of that 
liody, the discovery might probably not have 
been made, either by the plaintiffs, or by any 
•other person, to the present moment. But 

what has this to do with the question of orig- 
inal discovery? The conduct of the com- 
pany may entitle them to every kind of merit 
except that of inventors, but cannot deprive 
the plaintiffs of that merit, if they were in 
fact the inventors. Lastly, it is insisted, that 
the absence of any proof that the plaintiffs 
ov either of them, at any time, to the com- 
pany, or to their associate members of the 
-experimental committee, or to any other per- 
-son, claimed to be the inventors of this im- 
provement, is sufiicient to outweigh all the 
■evidence of original Invention which they 
have given. It must be admitted that, as an 
argument upon the weight of evidence, this 
is fairly urged. It has before been observed, 
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that the making, or exhibiting the first speci- 
men of hose ever seen or heard of by the 
witnesses of that fact, is prima facie evi- 
dence of the plaintiffs' invention. It is fair 
then to oppose to that evidence, the total 
silence of the plaintiffs, or of Mr. Pennock, 
as to their or his claim of original invention, 
and to urge the probability, from that cir- 
cumstance, that they did no more than give 
form and substance to the invention of some 
other person. But whether the circumstance 
is sufficient to outweigh the evidence to 
which it is opposed, is for the jury to de- 
cide. 

The defendant has given evidence for the 
purpose of showing that the improvement in 
question was invented and in use long be- 
fore the year 1811; and to enable you to un- 
derstand and apply this evidence it will be 
necessary for you constantly to keep in mind 
what the improvement is which is patented, 
the mode of constructing it, and the use and 
design of it. It is for an improvement in 
making leather hose or tubes for conveying 
water and other fluids; and they are con- 
structed by lapping their ' edges over, and 
fastening them by metallic rivets and burs, 
so as to be rendered water proof, and cap- 
able of resisting a heavy pressure of that 
fluid. Now, it is for the jury to say wheth- 
ed the harness, the parts of which were fas- 
tened by metallic rivets,, or the Indian scab- 
bard, which was intended as a covering for 
a knife, not lapped, but their edges united 
by lead rivets, is in form, structure, or prin- 
ciple, the same thing as the hose for which 
this patent was granted? It is true, that, in 
the construction of those articles, leather, 
and metallic rivets were employed; but it is 
clear law, that if old materials, and old 
principles in mechanics, or otherwise, are 
used in a state of combination, so as to pro- 
duce a new result, the inventor of the article 
so produced is entitled to apply for, and may 
obtain a valid patent The hose invented by 
Mr. Bedford more nearly resembles that 
which the plaintiffs have patented. It was 
made of leather, the edges of which were 
lapped and fastened by nails, having their 
heads on the inside, and their points clinched 
on the outside; and its use was, to convey 
water. Now you have to decide upon the 
evidence, first, whether a hose made with 
clinched nails, and one made with rivets and 
burs, are, in principle, the same;— -to prove, 
and to controvert which fact, specimens of 
each have been exhibited, and some wit- 
nesses examined; and secondly, whether 
there is any proof that the hose invented by 
air. Bedford was ever in use? If they are 
the same in principle, but Bedford's was 
never in use before the plaintiff's invention, 
then it cannot impeach the validity of their 
patent. If it was the same in principle, and 
had been so used, the plaintiffs cannot re- 
cover in this action. 

The last invention relied upon by the de- 
fendant's counsel is that of John Anderson. 
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He swears that in 1799, he made six or 
seven pieces of hose on board the Samuel 
Smith, for conveying water from her deck, 
and fastened them to her scuppers— that he 
made them -with scupper leather, and fas- 
tened them with iron rivets and hurs. That, 
in the year 1S02, he made a small fire en- 
gine for Mr. M'Callister, with whom he 
lived, for the pui-pose of washing his win- 
dows; and as a substitute for a goose neck, 
he made a piece of hose about eighteen 
Inches long, and fastened the edges with 
metallic rivets and burs; that it was in com- 
mon use whilst he lived with that gentle- 
man by his family and by his neighbour. 
The seams he states were water tight, but 
he does not state in his deposition, whether 
the edges were lapped over, or merely united. 
One of tlae witnesses, who was examined, 
stated, that the pressure of the water on the 
inner lap gave to it the character and utility 
of a valve; and it is for you therefore to 
say, whether the hose described by Ander- 
son, and that patented, are the same in prin- 
ciple. To contradict this witness in part, 
six of the crew of the Samuel Smith, in 1799, 
have been examined, who sbite, that they 
never saw the hose spoken of by this wit- 
ness—that if it had been made and fixed to 
the scuppers, it could not have escaped their 
observation; and finally, that hose would 
not have answered the purpose of scuppei-s. 
The character of this witness for veracitj-, 
has also been attacked and defended. As 
to all this, the jury must decide for them- 
selves. 

2. The next objection made to this patent 
is, that it is broader than the discovery, it 
being proved that the double row of rivets 
"was adopted upon the suggestion of another 
person. If this be a valid objection, veiy 
few patents could be supported; as, in most 
cases, it might probably be shown, that, 
whilst the thing patented was constructing, 
or before it was brought to perfection, many 
improvements in the form or proportions 
were adopted in consequence of the sugges- 
tions of the mechanic employed to make the 
siJecimen, or of others. But these are not 
inventions or improvements for which a pat- 
ent could be obtained, nor can they invali- 
date the patent for the thing to which they 
were applied. 

3. The next objection is, that the hose, 
having been known and used prior to the ap- 
plication of the plaintiffs for a patent, the 
patent is void by the terms of the first sec- 
tion of the patent law. Upon this point, 
which certainly involves much difficulty, we 
think it unnecessary to give a decision: be- 
cause we are clearly of opinion, that, if an 
inventor makes his discovery public, looks 
on, and permits others freely to use it, with- 
out objection, or assertion of claim to the 
invention, of which the public might take 
notice, he abandons the inchoate right to the 
exclusive use of the invention to which a 
patent would have entitled him, had it been 



api>lied for before such use; and we think it 
makes no difference in the principle, that 
tlie article so publicly used, and afterwards 
patented, was made by a particular indi- 
vidual, who did so by the private permission 
of the inventor. As long as an inventor 
keeps to himself the subject of his discov- 
ery, the public cannot be injured; and even 
if it be made public, but accompanied l>y an 
assertion of the inventor's claim to the dis- 
covery, those who should make, or use the 
subject of the invention, would at least be 
put upon their guard. But if the public, 
with the knowledge, and the tacit consent 
of the inventor, is permitted to use the in- 
vention, without opposition, it is a fraud 
upon that public afterwards to take out a 
patent. It is possible that the inventor may 
not have intended to give the benefit of his 
discovery to the public; and may have sup- 
posed that, by giving permission to a par- 
ticular individual to construct for others the 
thing patented, he could not be presumed 
to have done so. But it is not a question of 
intention which is involved in the principle 
which we have laid down, but of legal in- 
ference, resulting from the conduct of the In- 
ventor, and affecting the interests of the 
public. It is for the jury to say whether 
the evidence brought this case within the 
principle which has been stated. If it does, 
the court is of opinion that the plaintiffs ai-e 
not entitled to a verdict 

Verdict for defendant. 

Affirmed by the supreme court upon a writ 
of error at the January term, 1829. 2 Pet. [27 
U. S.] 1. 

NOTE. The following points of evidence 
were ruled in this case: 0-) That the minutes 
of the Philadelphia Hose Company, of which 
the plaintiffs were members, as they also were 
of the committee appointed to make inquiries 
respecting the best method of constructing hose, 
might he read by the defendant's counsel to 
prove that the plaintiffs were not the original 
inventors of the rivet hose, but that they were in 
use before their alleged invention in 1811; but 
not to prove that the plaintiffs had surreptitious- 
ly obtained a patent for the invention of anoth- 
er person, that forming no part of the notice to 
the plaintiffs. (2) That the minutes being read 
for those purposes, the plaintiffs cannot read oth- 
er entries made in the minute book, to show that 
the company, at a subsequent period, acknowl- 
edged the plaintiffs to be the original inventors 
of these hose; the defendant not being a mem- 
ber of that company. The written declarations 
of the company were good against the plaintiffs, 
but not for them, unless they should be neces- 
sary to explain such parts of the transactions 
and declarations as shall have been read. If 
part of a statement be read by one side, the 
other side may insist upon having the whole 
read. But a subsequent declaration or state- 
ment made by the company, does not come with- 
in this exception. Neither can the plaintiffs 
read other parts of the minutes in order to show 
that that company were not the inventors, or 
that the invention was not made at their ex- 
pense; the defendant's counsel having disavow- 
ed any intention to claim for the company the 
merit of the invention; and the latter subject 
being totally irrelevant to the cause, and we 
shall so instruct the jury. (3) A report of this 
company, in which the rivet hose is described, 
cannot be read to bring it within the sixth sec- 
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tion of the patent law; because first, the book 
containing the minutes, is a private and not a 
public work; and if it were, then secondly, no 
notice of such a defence has been given to the 
plaintifEs. (4) The minutes of other hose com- 
panies, of which the plaintiffs were not mem- 
bers, cannot be read by the defendant against 
them for any purpose. 
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PENNOTER et al. v. SHELDEN et al. 

[4 Blatchf. 316.] i 

Circuit Court, S. D. New York. May 6, 1859. 

Will— CoNSTitucTios of Devise— Uses and 

TllUSTS — ISTENTIOX OF TeSTATOK. 

1. Where a testator, in New York, devised his 
real estate to his executor and trustee, in trust, 
to sell and convey it, and, having converted it in- 
to money, to distribute and divide the proceeds 
among certain benevolent institutions enumer- 
ated, but the will did not empower the executor 
to receive the rents and profits of the real estate: 
Held, that, under the 56th section of the article, 
"Of Uses and Trusts," in the Revised Statutes 
of New York (1 Rev. St. 729) the executor took 
no estate in the land, but it descended to the 
heirs at law of the testator, subject to the ex- 
ecution of the power in trust. 

2. The intent of a testator must be gathered 
not merely from the words used in the will, but 
from the words in connection with the law of 
the land. 

3. When a trust is created, the legal effect of 
which is declared by the law, the court is bound 
to presume that the intent of the testator was in 
conformity with it. 

4. Under the will in this case, the fee in the 
land would, at common law, have passed to the 
executor; but the statute has changed the law. 
The case of Germond v. Jones, 2 Hill, 569, cited 
and applied. 

The bill in this case was filed [by William 
H. Pennoyer and Cornelia Pennoyer, his 
wife] to recover from the defendant [Henry] 
Shelden one-half of the rents and profits of 
the real estate of the late Abraham G. 
Thompson, from the time of his decease until 
the sale of the estate under certain trusts 
in his will. The plaintiff Cornelia, and the 
defendant [Edward G.] Thompson, were his 
sole heirs at law, and the defendant Shelden 
was the executor of the will. ' After devis- 
ing certain legacies, and, among others, one 
of $100 to the plaintifE Cornelia, his grand- 
daughter, the testator disposed of the rest of 
his estate, as follows: "All the rest and 
residue and remainder of my estate, real and 
personal, I give, devise and bequeath to my 
executors and trustees hereafter named, and 
to such of them as shall take upon them- 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



selves the execution of the trusts of this my 
will, and the, survivors and survivor of them, 
in trust, to sell and convey my real estate, 
and to sell and dispose of my personal es- 
tate," (with a special exception as to the time 
of disposing of certain of the real estate,) 
"and, having converted said real and per- 
sonal estate into money, then to distribute 
and divide such residue and remainder of 
my estate as follows." The testator then di- 
rects the proceeds to be divided into thirty- 
two equal parts, and gives them to certain 
benevolent institutions enumerated. The bill 
prayed for au account by Shelden of such 
rents and profits, and a decree in favor of 
the plaintiffs for the one-half of them. Thft 
defendant Shelden demurred to the bill. 

Samuel Blatchford, for plaintifEs. 
Edward P. Gowles, for defendant Shelden. 

NELSON, Circuit Justice. The question 
presented in this case is, whether or not the 
heirs of the testator are entitled to the rents 
and profits of the real estate down to the 
time when the same was sold, for the pur- 
pose of paying the legacies, and making dis- 
tribution of the remainder to the several in- 
stitutions, under the will. The affirmative 
of this question Is maintained by the bill. 
The defence, which is- presented by way of 
demurrer, insists, that the real estate passed 
to Shelden, the executor and trustee, and 
vested the fee in him, subject to the trusts of 
the will; or, if the trust is to be construed 
as a power, that the execution of the power 
carried the -whole estate from the heirs. 

The trusts provided for in the will are valid 
under the 55th section in the article "Of Uses 
and Trusts." 1 Rev. St N. Y. 728. That 
section declares as follows: "Express trusts 
may be created for any or either of the fol- 
lowing purposes: 1. To sell lands for the 
benefit of creditors; 2. To sell, mortgage or 
lease lands for the benefit of legatees, or for 
the purpose of satisfying any charge there- 
on." The trusts In this will are to pay debts 
and legacies. The 56th section of the same 
article provides: "A devise of lands to ex- 
ecutors or other trustees, to be sold, or mort- 
gaged, where the trustees are not also em- 
powered to receive the rents and profits, 
shall vest no estate in the trustees; but the 
trust shall be valid as a power, and the lands 
shall descend to the heirs, or pass to the 
devisees of the testator, subject to the exe- 
cution of the power." Under this section, 
the executor, Shelden, took no estate in the 
land, as he is not empowered by the testator 
to receive the rents and profits, and it con- 
sequently descended to the heirs at law, of 
tvhom Cornelia, the plaintiff, was one. The 
trust to sell, and apply the moneys under 
the will, is simply a power in trust, and the 
land foUows the law of descents, and re- 
mains in the heirs, subject to their ownership 
and control, until the execution of the power. 

It was strongly argued, that the testator 
devised his whole estate, real and personal. 
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to the executor, for tbe benefit of tlie lega- 
tees and distributees, and that such devise 
■necessarily included the rents and profits of 
all real estate from the time of his decease; 
also, that the legacy to Coraelia of $100, -with 
tlie reasons in the will for fixing this limit, 
indicates an intent to exclude her from any 
other portion of the estate, and that the 
■court is bound to construe the yvlll so as to 
effectuate this intent It "was f lurther argued, 
that in view of the direction to sell and con- 
vert the whole estate into money for the pur- 
aposes of the tnists, the land must be deemed, 
in e'quity, to have been so converted at the 
-death of the testator, which principle would 
-carry the rents and profits to the executor, 
■down to the time of the sale. But, the an- 
swer to all these suggestions is, that the in- 
tent of the testator must be gathered not 
merely fi-om the words used in the will, but 
from the w^ords in connection with the law 
•of the land, and that, when a trust is created, 
the legal effect of which is declared by that 
law, the court is bound to presume that the 
intent of the testator was in conformity 
with it Under this wiU, the fee would, at 
■common law, have passed to the executor. 
But the statute has changed the law, and 
has declared that it shall not pass, but shall 
descend to the heir, and that the trust shall 
tte executed as a power. 

The question in this case was, I think, dis- 
posed of in the case of Germond v. Jones. 2 
Hill, 569. The trust there was to sell to pay 
debts and legacies, but the ti-ustee was not 
empowered to receive the rents and profits. 
The court held that the land descended .to 
the heirs, and remained there till the title 
-was divested by an execution of the power. 

The release by the plaintiff Cornelia, exe- 
cuted on the 6th of June, 1806, and which is 
■set forth in the bill, and relied on as a de- 
fence to this suit, is very special and particu- 
lar, and, without a minute examination of 
the whole instniment, some general phi-ases 
might be regarded as embracing the subject- 
matter in (luestion. But I am quite satis- 
■fled, after a thorough examination of it, that 
■everj' part of it relates, and was intended 
to relate, exclusively to the subject of the 
validity of the will, which was in dispute 
t)etween the parties. 

I am of opinion, therefore, that the demur- 
rer is not well taken, and must be overruled. 



Case 'No. 10,944. 

PENNS T. INGRAHAM. 

[2 Wash. 0. C. 487,3 i 

Circuit Court, D. Pennsylvania, Jan., 1811. ' 

EviD EXCE—D EposiTioN— Witness. 
Depositions taken de bene esse, cannot be read 
dn evidence, unless the party who offers them, 

1 [Originally published from the MSS. of Hon, 
Bushrod Washinston, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 



shows that the witnesses were suhpcenaed, and 
cannot attend. 
[Cited in Whitford v. Clark Co., 119 U. S. 
525. 7 Sup. Ct 308.] 

In this case, the defendant offered in evi- 
dence, depositions taken before a judge of the 
common pleas, which were objected to, be- 
cause taken de bene esse; and it does not ap- 
pear that the witnesses were subpoenaed, and 
could not attend. The plaintiff not having 
traced a title to the lessors of the plaintiff', 
the court directed a nonsuit; but the parties 
agreed to withdraw a juror, and to continue. 

Tilghman & Wallace, for plaintiff. 
Mr. Lewis, for defendant. 

BY THE COURT. The objection Is well 
taken, and the deposition cannot be read. 



PENNS V. KliYNE. See Case No. 10,935. 
Case Dfo. 10,945. 

The PENNSYLVANIA. 

[31 Leg. Int. 237; i 13 Am. Law Reg. (N. S.) 

561; 10 Phila. 283; 21 Pittsb. Leg. J. 197; 

1 Am. Law T. Rep. (N. S.) 402; 

6 Leg. Gaz. 286.] 

District Court, B. D. Pennsylvania. July 21, 

1874. 

Salvage— Service by Passenger. 

1. The rule of maritime law that a passenger 
that has no opportunity to leave a vessel in dis- 
tress cannot render a salvage service may admit 
of a qualified exception where he has promoted 
her safety by an extraordinary and peculiar 
service which he was not compellable to render. 
But, in admitting such an exception in favor of 
a passenger, the greatest caution is necessary, 
and especially so where he is of the nautical pro- 
fession. 

[Approving Towle v. The Great Eastern, Case 
No. 14,110.] 

2. Where a passenger of the nautical profes- 
sion who has rendered such service afterwards 
assumed and exercised illegitimate authority 
over the vessel, though the circumstances were 
not such that he incurred an absolute forfeiture 
of the salvage compensation, its amount was 
nevertheless materially reduced by reason of 
such usurpation <^of authority, 

[This was a libel and amended libel by 
Cornelius L. Brady against the steamer 
Pennsylvania (the American Steamship 
Company, claimants) for salvage.] 

C. JI, Neal and Rufus E. Shapley, for libel- 
lant. 

Morton P. Henry and Theodore Cuyler, for 
claimants. 

CADWALADER, District Judge. A ves- 
sel manned and otherwise fitted for a voyage 
is often spoken of as having an organized 
representative or artificial personality, A 
public armed vessel represents the sover- 
eignty of the nation to which she belongs. A 



I [Reprinted from 31 Leg. Int. 237, by permis- 
sion.] 
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mercliant vessel represents a little private 
■community. It is a definite organized por- 
tion of tlie social system of her nation. 
Judges, on both sides of the Atlantic, have 
-assimilated such a vessel, when on the high 
sea, to a floating portion of this nation's ter- 
ritory, of •which, though temporarily de- 
tached, it continues to be a part. Her inter- 
nal relations are determined by its laws, and 
iaer external relations lyy the laws of the 
sea, -which constitute a part of the system 
of imiversal jm-isprudence. Under certain 
qualifications, her exterritoriality is through 
international comity, recognised, even when 
she is in foreign territory. 

These observations, in part, explain the re- 
mark of Montesquieu, that mariners are cit- 
izens or inhabitants of the vessel. They can- 
not rightfully leave her, unless their asso- 
ciation with her is legally at an end, through 
the conventional termination of their voy- 
age, or otherwise. Till then they can be 
compulsorily detained in her. The relation 
of a iiassenger to a vessel is different. If a 
sailor has been rightly described as an in- 
habitant of the vessel, and as in subjection 
to her government, a passenger may be com- 
pared to a mere sojourner in her who is only 
In tempo raiy subjection. A passenger, while 
on board, may, indeed, be considered as one 
of her company, but not in the same light 
4vs one of her crew. Tlie passenger may 
leave her at his pleasure, if an opportimity 
occiu's before the end of this conventional 
passage; and may do so even in time of 
■danger, however great. For this reason, if 
the vessel is in distress, and a passenger 
who has an opportunity of leaving her chooa- 
■€'S to remain on board, he may stand after- 
wards, upon a question of salvage service, 
nearly or quite in the same relation as if 
Jie were not associated with her at all. He 
may therefore entitle himself to compensa- 
tion of the nature of salvage by rendering 
•even service of ordinary bodily labor, as in 
pumping or otherwise. But where he has 
had no such opportunity of dissociating him- 
self from the vessel, he is, in time of danger, 
compellable to render, to the utmost of his 
4ibilit3', like service with any other person of 
her company; and, as to such service, can- 
not have any claim of salvage. It by no 
means follows that a passenger peculiarly 
•capable of rendering extraordinary service, 
far beyond that of one of a good crew, is, in 
^11 cases whatever, compellable to render it, 
or that, if he does render it with useful ef- 
fects, he cannot, in any case, become en- 
titled to compensation of the nature of sal- 
vage. "We may suppose the ease of a ship, 
■or her cargo, partially on fire, the ship hav- 
ing on board a passenger who is a chemist, 
with a sort of travelling laboratory. He may 
have, in this laboratory, the probable means 
■of checking the fire, but perhaps not without 
some risk, to himself and others, of increas- 
ing the danger. If, by professional skill and 
judgment, under the authority of the nav- 
19FEU.CAS. — 12 



igator of the vessel, the chemist makes the 
experiment, and there is a successful re- 
sult, is he to receive no compensation? If 
he should be compensated, is not the com- 
pensation for a service of the nature of sal- 
vage? 

The decision in the case of the steamer 
Great Eastern answers the question, "When 
that vessel was three hundred miles from 
land her paddle-wheels were disabled, so 
. that she could be moved by the screw alone. 
While she was in this condition, the rudder 
shaft was broken, and was disconnected 
from the steering gear, so that she became 
quite unmanageable. Her officers in vain en- 
deavored to substitute and secure some appli- 
ance by which to work the shaft. A passen- 
ger, who was a mechanician, then devised, 
and, with the consent of the master and the 
assistance of the crew, executed a plan for 
the purpose, which was successful. This 
was done by a skilful use and adaptation of 
fixtures, tackle and apparel of the vessel 
herself. For the service §1,"3,000 was decreed 
to. the passenger as salvage, [Case No. 14,- 
110.] The reason of the decision was that 
this highly beneficial service had been pe- 
culiar and extraordinary, and such as he 
was not compellable to perform. This de- 
cision is, I think, right in principle. But it 
establishes what must be considered as an 
exception from a rule. The rule is* that a 
passenger cannot be a salvor. The excep-' 
tion, lest it should engender litigation, and 
promote insubordination, must not be ad- 
mitted without the greatest caution. Espe- 
cially must such caution be observed where 
the passenger is of the nautical profession. 

In the present case, a large steamer, worth 
perhaps half a million of dollars, with pa a- ■ 
sengers and a cargo, having four ofl&cers, be- 
sides the master, encountered, in mid-ocean, 
a tempest of great violence. During the 
storm, when changing watches at midnight, 
she shipped a heavy sea which stove in the 
forward hatches, and swept away the house 
forward, caiTying overboard the master and 
firet and second officers, with two of the 
crew. So long as any officer of a vessel is 
on board, and not disabled, thex'e can be no 
suspension of the executive authority of her 
interlial government. Therefore, at this cri- 
sis the command legally devolved at once up- 
on the third officer. He, however, did not 
assume it, but was for some time fully and 
usefully engaged in securing the forward 
hatches, or in superintending the securing of 
them. The fourth officer had been previous- 
ly disabled, and was not on duty. The wheel 
was fully and properly manned, but this 
was at no time otherwise. But there was no 
officer of the deck surviving, and there was 
urgent necessity for such an officer to give 
directions to the men at the wheel. It was 
a crisis of great peril. There was, at all 
events, great seeming danger; and it would 
now be mere idling to inquire speculatively 
how far actual danger may really have ex- 
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isted. Tlie after-born supposed ■wisdom from 
such a retrospect miglit be arrogant folly. 
There certainly was also great alarm, with 
ample supposed cause; and a general panic, 
if not prevented, might have soon ensued; 
and this might, in its consequences, have 
been dangerous, if not disastrous. 

At this crisis the libellant intervened, mer- 
itoriously. He was on board simply as a 
passenger, who, as such, had paid his fare. 
He was a competent professional master 
navigator, with former experience in the com- 
mand of sailing-vessels and of steamers. He 
went to the wheel-house and promptly as- 
sumed command or direction there, doing 
whatever was necessary and proper for the 
exigency. He thus averted, until the ter- 
mination of the storm, whatever danger may 
have been caused by the unfortunate loss of 
the master. I think that this was a salvage 
service. The difficulties in the way of so de- 
ciding are great. But those in opposition to 
such a contrary decision would be greater. 
It is true that when the third officer succeed- 
ed of right to the command of the vessel, he 
might have ordered the libellant to take the 
watch during the emergency. The libellant 
would certainly have been compellable to go 
to the wheel-house. If he had been directed, 
when there, to act as officer of the deck, it 
would, I think, have been his duty to obey, 
and to execute his office to the best of his 
ability. Had he done so, under such orders, 
I do not, as at present advised, think that it 
would have been a salvage service. But 
without ordex's, he was not compellable to 
decide who should have the watch, or to 
talie upon himself the direction, with its 
cares and responsibilities. At the crisis of 
danger there was no means of organizing the 
internal government of the vessel, unless 
through immediate energetic action of the 
third officer. That officer did not thus act 
The libellant was, therefore, justifiable, un- 
der the law of maritime necessity, in acting 
upon his own responsibility, as officer of the 
declc. There was, at this time, therefore, no 
usurpation of unlawful authority by him. 
This being so, his conduct thus far was mer- 
itorious and highly beneficial; and the serv- 
ice was, under the circumstances, extraor- 
dinary. It was a peculiar service for one 
who was not of the crew to take the com- 
mand of the watch without being assigned 
to it. 

On the next morning, the storm having 
ceased or abated, and no special danger con- 
tinuing to esist, the chief engineer and purs- 
er, and some others on board, without con- 
sulting the third officer, whose authority 
alone they should have recognised, wrong- 
fully assumed upon themselves to offer the 
command of the vessel to the libellant, and 
urgently invited him to assume it as master. 
He very improperly did so. He did not con- 
sult the third officer, but nominated him as 
first officer. It is contended that the third 
officer acquiesced in what would thus other- 



wise have been usurpation. An English judge 
has recently said that quiescence is not ac- 
quiescence. Mere enforced submission cer- 
tainly is not. The third officer here submit- 
ted, but did not acquiesce. The libellant con- 
tinued to act in this usurped relation of mas- 
ter of the vessel for several days, until she 
reached the port of destination. On her ar- 
rival, the owners, who are here defendants,, 
gave thanks, in writing, to the libellant, as 
for extraordinary services, and offered him 
what would have been a liberal gratuity for- 
meritorious conduct if he had been an of 
ficer of the vessel. But the amount offered 
was greatly below the least possible esti- 
mate of compensation for a salvage service. 
He now alleges that he became of right mas- 
ter of the vessel, and thus rendered a con- 
tinuing salvage service. This unfounded; 
pretension is, of course, rejected. 

The question then arises, whether through 
his usurpation of the command of the vessel 
after the storm, he has incurred a forfeiture 
of the salvage compensation to which he was 
otherwise entitled for his prior service. I do 
not think that, under the peculiar eircuni- 
stances of the case, an absolute forfeiture of 
the whole amount was incurred retroactively 
by his assumption and exercise of the ille- 
gitimate authority. But the effect of this 
usurpation must necessarily be to reduce 
very materially the amount which would 
otherwise be awardable to him. "What the 
reduced amount ought to be is not easily de- 
terminable. I have hesitated between three 
thousand and four thousand dollars, and 
have determined on the greater sum partly 
because I think that the defendants' letter 
of thanks almost invited the litigation which 
has followed, and though not so intended, 
must have induced a high estimate by the 
libellant of the value of the service. Costs 
are adjudged to the libellant; but under the- 
head of depositions, taxable costs will not 
be allowed to an amount exceeding two hun- 
dred dollars. The testimony is of great bulk, 
but of no proportionate weight; and its ex- 
cess in bulk ought not to be allowed to swell 
the costs. 

Decree for libellant for four thousand dol- 
lars, provided that, under the head of dep- 
ositions, costs exceeding two hundred dol- 
lars will not be taxed or allowed. 



Case No. 10,946. 

The PENNSYLVANIA. 

[3 Ben. 215.] i 

District Court, S. D. New York. April, 1SG9. 

Collision in New York Harbor— Vessel in Tow 
AND Steamship—Failuke TO Keep Cochse. 

1. Boats in tow, and exclusively under the 
control of a steam-tug, are, as respects other 
vessels, to be considered vessels under steam. 



1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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2. Where a steamboat, having fourteen boats 
in tow, was coming np the Hudson river on a 
flood tide, and saw a steamship ahead, and 
about 2,000 feet off, coming down the river, pre- 
senting the bluff of her starboard bow, and 
blew two whisties as a signal to her to pass to 
her own left, and received no answer, and soon, 
seeing that the steamship had ported her helm, 
the steamboat, without altering her own helm, 
stopped, and reversed her engine, the effect of 
which, in the flood tide, was to cause the rear 
boats to spread out, so that they were thrown 
across the course of the steamship, which would 
otherwise have cleared them, but which struck 
the rear boat on the port side of the tow: Edd, 
that if the steamship was seen directly ahead of 
the steamboat, and presenting the bluff of her 
starboard bow, as claimed by the steamboat, the 
vessels would have passed clear, if both had kept 
on. and that article 14 of the rules for avoiding 
collisions was, therefore, on that theory, not ap- 
plicable to the ease. 

3. If it were, it was also the duly of the steam- 
boat, under article 18, to keep her course, and, 
having allowed her tow to spread out across the 
track of the steamship, she did not, in the sense 
of the statute, keep her course, and was negli- 
gent in so doing. 

4. The spreading out of the tow by the tide, 
was a necessary effect of her stopping, and was 
a special circumstance requiring a departure 
from article 16, if that article would otherwise 
have been applicable. 

5. Under article 20, the steamboat was liable 
for neglecting the precaution of keeping on with- 
out stopping. 

6. The steamship, having made the tow a lit- 
tle on her port bow, and having ported her helm, 
and having slackened her speed, and stopped 
and backed as soon as she saw, by the stopping 
of the steamboat, and the spreading out of her 
tow, that there was risk of collision, was not in 
fault 

In admiralty. 

James Ridgway, Max Goepp, Julius Bissell, 
and Francis 0. Bowman, for litiellants. 

John Chetwood and Charles Donohue, for 
claimants. 

BLATCHFORD, District Judge, These are 
five libels filed to recover the damages caused 
by a collision, vrMch took place in the harbor 
of New York, in the Hudson river, off the 
foot of Com'tlandt sti-eet, in the city of New 
York, on the morning of the 24th of October, 
1867, Just before sunrise, between the steam- 
ship Pennsylvania, which had. left her dock, 
in said city, and was bound on a voyage to 
sea, and three boats, called "chunkers," load- 
ed with coal, and in tow of the steamer 
Princeton. The Princeton was on her way up 
the Hudson river, having come from Amboy, 
New Jersey, with fourteen boats in tow, two 
being on each side of her, one directly behind 
each of those four, and six more in a third 
tier behind the second four, such six being ar- 
ranged so that three of them were on the left, 
in the second tier behind the two on the port 
side of the Princeton, and three of them were 
on the right, in the second tier behind the 
two on the starboard side of the Princeton, 
with an interval between the port three and 
the starboard three. These suits relate to the 
port three, and their cargoes, which were 



damaged by the collision. The Pennsylvania 
sti-uck the extreme port boat of such port 
three. 

The case on the part of the libellants is, 
that the Princeton saw the Pennsylvania 
ahead, about 2,000 feet off, presenting to the 
Princeton the bluff of her starboard bow; 
that the Princeton, when the Pennsylvania 
was at that distance off, blew two blasts of 
her steam whistle, as a signal to the Penn- 
sylvania to pass to her own left, or between 
the Pi'inceton and the New York shore; that 
the Princeton, receiving no answer to her 
whistle, and observing, when the Pennsyl- 
vania was about fifteen hundred feet distant, 
that the Pennsylvania had ported her helm, 
and was coming straight towards the Prince- 
ton, so as to involve risk of collision, stopped 
and reversed her engine, and did not alter her 
helm; that the checking of her headway caus- 
ed the port three boats, in her hindmost tier, 
to spread out more to port, by means of the 
tide, which was flood, while she and her tow 
were being swept up the river by such tide; 
and that the Pennsylvania passed in safety 
to the westward of the two boats on the port 
side of the Princeton, and of the boats in the 
first tier behind, but struck the poii: side of 
the extreme port boat of the hindmost tier. 
• The libellants claim, in the first place, that 
this case is to be governed by the regulations 
prescribed by article 14 of the steering and 
sailing rules contained in the act of April 
29th, 1864 (13 Stat. 50); and that, as the two 
steamers were, when the Princeton first saw 
the Pennsylvania, crossing, so as to involve 
risk of collision, and as the Pennsylvania 
then had the Princeton on her own starboard 
side, it was the duty of the Pennsylvania to 
keep out of the way of the Princeton and 
her tow. The answer to this is, that the two 
vessels were not crossing so as to involve risk 
of collision, because it is expressly contended 
by the Princeton, and the fact is so, that if 
the Pennsylvania was in the position alleged 
by the Princeton, directly ahead of the Prince- 
ton, and 2,000 feet off, and presented the bluff 
of her starboard bow to the Princeton, the 
two vessels, if both of them had kept on their 
respective courses, would have passed clear 
of each other. Besides, if it was the duty of 
the Pennsylvania, by article 14, to keep out 
of the way of the Princeton and her tow, it 
was also the duty of the Princeton, by article 
18, to keep her course. I am satisfied that 
this collision happened entirely from the fault 
of the Princeton in stopping where she did, 
and suffering her boats to spi'ead out by the 
force of the tide. That was gross negligence. 
But for that, the Pennsylvania would have 
passed the hindmost tier in safety, as she did 
the rest of the boats. The boats in tow are 
to be considered as boats under steam, be- 
cause towed liij, and exclusively under the 
control of, the tug. The Princeton, in suf- 
fering the tows to spread out, and change 
their course, and lie, as Kiley, one of the 
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bands on the Princeton, and one of the wit- 
nesses for the libellants, expresses it, right 
across the tracli, did not, in the sense of the 
statute, keep her course. She should, at 
least,* have refrained from this manoeuvre, 
with a flood tide, which she must have known 
would produce the veiy efEect it did. She 
had no power, by whistling, to compel the 
Pennsylvania to pass to the eastward. Even 
if she was not obliged, in compliance with 
article 13, to put her helm to port, when she 
saw that the Pennsylvania had ported, and 
was meeting her end on, so as to involve risk 
of collision, yet she had no right, in reliance 
on article 16, under the circumstances, to 
stop and reverse. By article 19, in constru- 
ing the rules, due regard must be had to spe- 
cial circumstances w^hich exist, in any paxticu- 
lar case, rendering a departure from any rules 
necessary, in order to avoid immediate dan- 
ger; and, by article 20, nothing in the rules 
is to exonerate a vessel from the consequences 
of the neglect of any precaution required 
by the ordinai-y practice of seamen, or by 
the special circumstances of the case. In 
this case, an adherence to rule 16, by stop- 
ping and reversing, on the part of the Prince- 
ton, was sure to bring with it, in the flood 
tide, immediate danger, by spreading out the 
to^Y across the track of the Pennsylvania, 
and a departm-e from that rule was necessaiy 
to avoid such danger; and the collision was 
the plain consequence of the neglect by the 
Princeton of the precaution, which the spe- 
cial circumstances of the case, and the ordi- 
nary practice of evei-y intelligent seaman re- 
quired, of not stopping and reversing, when 
going with the tide, and thus suffering the 
boats in tow to spread out, and get into the 
way of the Pennsylvania. 

I see no fault on the part of the Pennsyl- 
vania. She slackened her speed, and stop- 
ped, and reversed, as soon as she perceived, 
by the stoppage of the Princeton, and the 
spreading out of her tow, that there was any 
risk of collision with any part of the tow. 
She could not have apprehended any such 
negligent action on the part of the Princeton. 
The fact that she passed every thing in safety, 
except these three port tows, which were in 
the act of being spread out by the tide 
through a stoppage by the Princeton, which 
could not have been anticipated, shows that 
the collision was wholly due to such action of 
the Princeton. I thmk, on the evidence, that 
the Pennsylvania made the Princeton a little 
on the port bow of the Pennsylvania, and 
that, ^rom that moment, in accordance with 
ai-ticle 13, the Pennsylvania put and kept her 
helm to port until the collision, and that she 
would have cleared the Princeton and the 
whole of her tow, if the Princeton had not 
negligently thrown her tow, in the manner 
already stated, across the track of the Penn- 
sylvania. When too late, the Princeton be- 
came aware of the danger in which she had 
involved her tow, and started ahead, with a 



view of dragging the boats out of the way of 
the Pennsylvania, but there was not tiine to 
effect the object. 
The libels must be dismissed, with costs. 



Case 'No. 10,947. 

The PENNSYLVAIsIA. 

[4 Ben. 257.] i 

District Court, E. D. New York. June, 1870.2 

CoLi-isios AT Sea — Steamer and Sailing Ves- 
sel—Speed IS A Foe— Vessel Lying to. 

1. A bark was lying to near the George's 
Banks under shortened sail, with her helm lash- 
ed three quarters to port, drifting about a mile 
an hour. It was very foggy, and a bell on board 
her was being struck, but no fog horn was blown. 
A steamer was approaching her nearly at right 
angles, running at a speed of seven knots au 
hour. As soon as the bell of the bark was 
heard, the helm of the steamer was put to port, 
then changed to starboard, and then again put 
to port, her engine having been stopped and re- 
versed. She struck the bark amidships and 
sunk her: Sdd, that the bark was under way, 
and was bound to have been using a fog horn, 
instead of a bell. 

2. The use of the bell could not have misled or 
embarrassed the steamer, for the bell was the 
proper signal to announce the presence of a ves- 
sel, not in motion and incapable of getting out 
of the way, which was, substantially, the condi- 
tion of the bark. 

3. On the evidence, the bell could be heard 
further than the fog horn. 

4. On the evidence, the bark had a proper 
lookout, and was not guilty of any fault which 
contributed to the collision. 

[Cited in The Atlas, Case No. 634.] 

5. It was the duty of the steamer to have re- 
duced her speed to the lowest point, consistent 
with steerage way. 

" 6. On the evidence, it was not necessary for 
the steamer to have been running at the rate of 
seven knots an hour. 
[Cited in The City of Panama, Case No. 2,- 
764.] 

7. Her helm was negligently managed. 

8, She was liable for all the damages. 

In admiralty. 

Benedict & Benedict, for libellants. 
C. Donohue and J. Chetwood, for claim- 
ants. 

BENEDICT, District Judge. This action 
is brought by the owners of the bark Mary 
A. Troop, to recover of the steamship Penn- 
sylvania, the value of their bark, which was 
sunk in a disastrous collision, which occurred 
between those two vessels, on the George's 
Banks. The owners of the bark, after set- 
ting forth in the libel the facts attending 
the accident, aver that the collision was not 
caused by any fault on the part of the bark, 
but was caused by the fault of the steamer, 



1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 

2 [Affirmed in Case No. 10,950; decree of cir- 
cuit court reversed by supreme court in 19 Wall. 
(86 U. S.) 125.] 
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in- ninning at too great speed in a fog, and 
in not keeping a proper lookout, and in not 
changing her course, in time to liaye avoided 
the bark by going under her stem as she 
could, and should have done. 

The answer of the steamer avers that she 
was proceeding at a reduced speed, only suf- 
ficient to keep her proper course, with a 
good lookout; that it was so foggy, that a 
vessel could not be seen more than a length 
off; that while so proceeding a bell was 
lieard, and immediately the bark hove in 
sight, too near the steamer for the steamer 
to avoid her; that the engine of the steamer 
was at once stopped and backed, and the 
helm ported, but that the bark was going at 
a speed of about five knots an hour, with her 
helm lashed; and being unable to port, came 
into the steamer, which was then nearly 
dead in the water. 

It will be observed in regard to these plead- 
ings, that there is no averment on either 
side, that the accident was inevitable. On 
the contraiy, specific faults are set forth, as 
the sole cause of it The duty of the court 
therefore is to determine, which of these 
faults appear to be proved by the weight of 
the evidence. It will be convenient to ^con- 
sider first, the faults chai-ged against the 
bark. It is charged that she was going ax 
the rate of five miles an hour, with her helm 
lashed. The proofs show the bark, at the 
time of the collision, to have been hove to, 
with her helm lashed three quarters to port, 
and under two reefed topsails, foresail, fore- 
topsail and mizzen staysails, with little or 
no headway through the water, drifting to 
leeward nearly broadside to the steamer as 
she approached. She had the right to lie 
to, and, being without headway, with her 
helm lashed, it is manifest that she could 
make no movement to avoid the steamer, 
she was not at anchor, but under way, and 
by the international navigation rules she was 
bound to use a fog horn, to announce her 
presence to other vessels. Instead of a fog 
horn she was using a bell, and this is also 
charged upon her, as a fault which must ren- 
der her responsible for the collision. But it 
is obvious, that the use of a bell instead of 
a horn, on the part of this bark, could have 
no effect to mislead or embarrass the steam- 
er; for the bell was the proper signal to an- 
nounce the presence of a vessel not in mo- 
tion, and incapable of getting out of the 
way; and such substantially was the posi- 
tion of the bark. Her slight drift would 
have no substantial effect to change her 
position, within the time that would elapse, 
after it became possible for the steamer to 
,be made aware of her presence, by either 
horn or bell; nor could she within that time 
acquire any headway. Her bell required 
that she should be considered by the steam- 
er, to be, what she was in effect, and so af- 
fords the steamer no excuse for an improper 
manoeuvre, if she adopted one. But the 
bark cannot be absolved from responsibility 



by reason of her bell, unless it also appear 
that the sound of the bell would be heard as 
soon as the sound of the horn. This the 
proofs show, for it is proved that the bark 
had on board a fog horn, and an unusually 
large bell, and that it was judged by those 
on the bark, that the sound of such a bell 
could be heard further than the soimd of a 
horn, whereupon, instead of using the horn, 
the bell was rigged upon the forestay and 
rung by a lanyard from its clapper. The 
opinion then formed by those on the bark, 
as to the efficiency of the bell, is reiterated 
upon the stand by the witnesses from the 
bark, and is confirmed by other witnesses, 
who testify to the fact, that the bell would 
be heard farthest, and also by the fact of 
the adoption of the bell, in place of the horn. 
Under such circumstances, it is incredible 
that the officers of this vessel, loaded with 
pig iron, lying in a dense fog where steamers 
were known to be passing, with their lives 
depending upon the efficiency of their fog 
signal, and with full means of knowledge, 
should have selected the least effective of 
two signals in their possession. The aver- 
ment of the answer, that the bell was per- 
mitted to remain um-ung, relying upon the 
motion of the vessel, to cause it to tinkle 
when she rolled, is not only Improbable, but 
is disproved by the steamer's lookout. The 
description of the sound of the beU, as he 
heard it, proves the bell to have been struck 
by hand, as the witnesses fx'om the bark say 
it was rung. 

This testimony of the steamer's lookout, 
in regard to the bell he heard, also disposes 
of the ingenious argument, which has been 
made in support of the averment of the an- 
swer, that the bark had no lookout, and 
shows beyond conti'oversy, that there was a 
man stationed on the bark's forecastle, where 
the bell was, who was doing all that could 
be done; namely, ringing the bell. The wit- 
nesses from the bark are thus confirmed in 
their statements as to the lookout, by the 
witnesses from the steamer. 

I have thus disposed of the faults charged 
upon the bark, and it remains to consider 
the faults charged upon the steamer. 

The testimony which has been produced 
on her behalf, taken in connection with her 
answer on file, presents some features worthy 
of notice. 

In regard to her wheel, the averment of 
the answer is, that it was ported when the 
bark was seen. The testimony of the second 
officer, who was officer of the watch and 
on the bridge, is, that the wheel was put 
hard a-port, as soon as the bark was seen, 
but he does not say who gave the order, and 
he leaves it to be inferred that no other or- 
der was given. But the quartermaster, who 
was at the wheel, testifies, that he first re- 
ceived fi-om the officer at the con an order 
to port, which he obeyed; that he next re- 
ceived from the same officer an order to hard 
a-starboard, which he obeyed, and next the 
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captain ordered him to port, 'O'liich be did. 
Tills -svitness furtlier says tbat another man, 
whose name he gives, was with him at the 
wheel, and that when the order "hard a-star- 
hoard" came, he called three of the watch, 
who were then heaving the log, to help him 
heave the wheel, and they did so. Neither 
of these other seamen are prodneed, and nei- 
ther the master nor the oflBcer at the con, nor 
the second officer— all of whom gave their tes- 
timony some months after the deposition of 
the Quartermaster had been taken— make 
any denial of the quartermaster's statement. 
So specific a statement, by the man in charge 
of the wheel, demanded some explanation, or 
a more specific denial than has here been 
given. So too, the condition of the testi- 
mony introduced by the steamer, in respect 
to her speed, has attracted my attention. No 
rate of speed is given in the answer, but it 
is stated that the steamer was running at 
a reduced rate, only sufficient to keep her 
proper course. The officer of the watch, 
whose duty it was to know the speed at 
which the steamer was running in such a 
fog, makes no statement as to the i-ate of 
speed, nor does it appear that he had given 
any order to the engineer, prior to seeing the 
bark. The telegraph, he says, was at "stand 
by," and he simply says '*We were going at 
reduced speed, I believe." The engineer on 
duty at the engine, does not speak of the 
rate of speed, nor does he say how he was 
running the engine. The chief engineer, 
who was not on duty, expresses no opinion 
as to the speed or the action of the engine, 
but says that the pressure of steam was 
seventeen pounds, the ordinarj' pressure be- 
ing nineteen to twenty pounds. Neither the 
oflicer at the con, nor the boatswain's mate, 
both of whom were on deck and on duty, 
allude to the speed. The only witness who 
does give the rate is the master, who says 
that the steamer was running at the rate of 
seven knots an hour, and, in answer to an 
enquiiy whether, with the wind and sea as 
it was, he could have run the steamer safely 
at less speed, his answer is, "I don't consider 
we could have steered the vessel going slow- 
er, i. e., could not have steered her straight." 
Now while, in the absence of any testimony 
to the contrary—or any circumstances which 
can be considered as clearly inconsistent 
with the master's statement, that his speed 
was seven knots, I consider that rate to be 
proved, I feel bound to say, that I do not 
deem his statement in regard to his inability 
to run safely at less speed, as satisfactory 
proof of such inability, when taken in con- 
nection with the evidence as to the wind and 
sea, and the testimony produced showing 
that this steamer has been known to run and 
hold her course at a much less rate. Upon 
such evidence, I am unable to bring my mind 
to the conclusion, that it was necessary or 
proper for this steamer to be running at a 
speed of seven knots in such a fog. 
I am thus brought to a decisive point, in 



the consideration of this case, for it was the 
clear duty of this steamer, under the cir- 
cumstances to reduce her speed to the low- 
est point, consistent with steerage way. 
There is, I am aware, a notion entertained 
by some commanders, that they are justified 
in running at full speed in fog at sea, upon 
the ground that the time of exposure to peril 
is thereby lessened, and, if a collision does 
occur, the chance of injui-y to the steamer is 
diminished. But such a practice, if safer 
for the steamers, is full of danger to all 
smaller vessels, and cannot be upheld. The 
maritime law imposes upon a steamer, run- 
ning in a thick fog at sea, the duty of at 
least slackening her speed to the lowest pos- 
sible point, consistent with steei-age way. 
Beyond this the facts of the present case do 
not require the rule to be extendetl; and, if 
the remark can be permitted in view of 
some adjudged cases, 1 may add that it is 
quite possible that fog dense enough to ren- 
der it impossible to see a vessel at any avail- 
able distance, is so constant a feature in por- 
tions of the Atlantic voyage, as to make it 
impossible in some localities, to act under 
any more stringent rule, in regard to speed, 
than the one I have stated. That rule this 
steamer failed to comply with, and because 
of that neglect she must be held responsible 
for the collision in question, which an ob- 
servance of the rule would have prevented. 
In this view of the case, it becomes unneces- 
sai*y to consider at length the other faults, 
which are charged upon the steamer; and I 
content myself with adding the obsen'ation 
that the negligent management of the helm 
on the part of the steamer, which the evi- 
dence discloses, tends to confirm the opin- 
ion that she was negligently run. For it is 
quite clear, that if the steamer's helm had 
at once been hove hard-a-port, when the 
bark was seen and kept so, there would have 
been no collision, and it is certainly probable, 
that the same would have been the case, if 
the helm had been hove hard a-port, when 
the bell of the bark was first heard; instead 
of which the helm, when it was changed, 
was fii'st put a-port, then changed to hard 
a-starboard, and then again to port. In ac- 
cordance with these views a decree must be 
rendered condemning the steamer, as in 
fault and liable to pay the damages, sustain- 
ed by the loss of the bark. 

[NOTE. Pursuant to the order of the court, 
a reference was had to a masi-er to ascertain the 
value of the vessel at the time of her loss. The 
exceptions to the master's report filed by claim- 
ant were overruled, and the report confirmed. 
Case No. 10,948. Sulsequently an appeal was 
taken to the circuit court, where the decree of 
the district court rendered in this case was af- 
firmed. Id. 10,950. On ajppeal to the supreme 
court, the decree of the circuit court was re- 
versed, it being held that both vessels were in 
fault. 19 Wall. (86 II. S.) 125. Thereupon 
the claimants, not having alleged that they had 
sustained any damages by reasonof the collision, 
moved in the circuit court for leave to amend 
their answer in that respect. The motiou was 
granted. Case No. 10,951.] 
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Case No. 10,948. 

The PENNSYLVANIA. 

[5 Ben. 253.] i 

District Court, E. D. New York. June, 1871. 

Damages by Collision at Sea— Total Loss of 
Vessel. 

1. A bark was sunk by a collision with a 
steamship off the George's Bank, and the steam- 
ship was held liable for the damages. The bark 
was owned in St. John, N. B., and was bound 
from Glasgow to New York. Evidence was 
given as to her value, by witnesses from St. John 
and from New York. The commissioner report- 
ed, as damages, the value of the vessel "at the 
time and place of loss." The claimants except- 
ed to the report on the ground, among others, 
that the report did not state at what port or 
place the value of the vessel was fixed, and that 
the report really gave the value by turning her 
gold value into currency. Seld that, where a 
vessel is lost at sea, proof of her value at the 
time and place of her loss may in ordinary cases 
be made by evidence of her value at her last 
port of departure, or at the place of her destina- 
tion. 

2. The commissioner having taken the lowest 
value given by any witness as her viilue in New 
York, and the witnesses having given their val- 
ues in currency, the exceptions must be over- 
ruled. See [Case No. 10,947]. 

[This was a libel by the owners of the bark 
Maiy A. Troop against the Pennsylvania, to 
recover the value of the bark, which was 
sunk in a collision between the two vessels. 
A decree was rendered condemning the Penn- 
sylvania, with a reference to a master to as- 
certain the value of the bark. Case No. 10,- 
947. The cause is now heard on exceptions 
to the master's report.] 

Benedict & Benedict, for libellants. 
Beebe, Donohue & Cooke, for claimant 

BENEDICT, Disti'ict .Judge. The libellants 
ai'e entitled to recover the value of the ves- 
.sel at the time and place of her loss. 

When a vessel is lost at sea, proof of that 
value may in ordinary eases be made by evi- 
ilence of her value at her last port of de- 
parture, or at the place of her destination. 
In this case there is no evidence of her value 
Jit the last port of her departure. Some ■wit- 
nesses give her value at the residence of her 
owners, but I consider the evidence of her 
value at New York, which was the place of 
destination of the vessel, and aport where the 
market price is fixed for most other Ameri- 
can poi-ts, and the nearest important port to 
the place of collision, to be the best evidence 
to show the loss sustained by the libellants, 
and I have not, therefore, considered the evi- 
dence as to her value at St John as material. 

The commissioner has taken the lowest 
price given by any witness as to her value in 
New York. I .understand the witnesses to 
have given their answers in cun-ency of the 
United States, and 'that the commissioner 
has made his report in cun-ency upon such 
evidence, and I see no reason to change it 

1 [Reported by Robert D. Benedict, Esq., and 
here reprmted by permission.] 
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I do not consider the sura reported to have 
been arrived at by a calculation of the pre- 
mium on gold, and I make no such caleula- 
tipn, but intend to gi-ae the libellants what 
is shown to have been the market value of 
such a vessel in the port of New York at the 
time of the loss, in the currency of the Unit- 
ed States. 

As to the freight, no objection was taken 
before the commissioner to the evidence of its 
amount, as given by Mr. Elwell, and his 
statement must be deemed to have been ac- 
quiesced in by the claimant 

It is too late now to question the accuracy 
of his method of computation, or to ask to 
reopen the case upon that point 

The exceptions are therefore overruled, and 
the report confirmed. 

[NOTE. An appeal was subsequently taken 
to tiie circuit court, where the decree of the 
district court rendered in Case No. 10,947 was 
affirmed. Case No, 10,950. On appeal to the 
supreme court, the decree of the circuit court 
was reversed, it being held that both vessels 
were in fault 19 Wall. (86 U. S.) 125. There- 
upon the claimants, not having alleged that they 
suffered any damages by reason of the collision, 
moved in the circuit court for leave to amend 
their answer in that respect The motion was 
granted. Case No. 10,9ol.] . 



Case No. 10,949. 

The PENNSYLVANIA. 

The A. R. GRAY. 

[9 Ben. 530.] i 

District Court E. D, New York. June, 1878. 

Collision in North River— Tcg and Tow- 
Lookout. 

Where a propeller came up the North river 
having in tow alongside a large iloat, extend- 
ing some forty feet in front of the pilot-house 
of the propeller, on which were railroad cars 
thirteen feet high, whereby those on the pro- 
peller were prevented from seeing anything to 
starboard, unless at a considerable distance, and 
had no lookout on the front part of the float, 
and a collision occurred with a vessel in tow of 
a tug coming out from the piers: Mdd, that the 
propeller had no proper lookout; sudi a float 
alongside must be deemed part of the propeller, 
and it was the duty of the propeller to have a 
lookout upon it, 

In admiralty. 

W. W. Goodrich, for libellant. 

Beebe, Wilcox & Hobbs, for the Pennsyl- 
vania. 

B. P. Lee and B, D. Benedict, for the A. B. 
Gray. 

BENEDICT, District Judge. I am of the 
opinion that the collision which has given 
rise to this action was caused solely by the 
fault of the propeller Pennsylvania in not 
maintaining a proper lookout The business 

1 [Reported by Robert D. Benedict Esq., and 
Benj. Lincoln Benedict Esq., and here reprint- 
ed by permission.] 
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of this propeller is to transport across the 
harbor, upon a large float, the cars of the 
Pennsylvania Railroad, At the time of the 
accident she had this* float alongside on the 
starboard side, and it extended some forty 
feet beyond the pilot-house of the propeller. 
Upon the float were railroad ears some thir- 
teen feet high. By this arrangement those 
on the propeller were wholly prevented from 
seeing anything to starboard, unless at a 
considerable distance. 

There was no lookout on the forward part 
of the float, which, for the purposes of this 
action must be deemed a part of the propeller, 
and on which it was the propeller's duty to 
have a stationed lookout because of the fact 
that the pi-ojecting float cut off the view to 
starboard from the propeller. The conse- 
quence of this omission was that the pilot of 
the propeller proceeded on in ignorance of 
what was occurring off his starboard bow, 
and upon the assumption that the tow which 
he had before seen was fuUy made up, and 
was passing down outside of him. A look- 
out on the float would have infonned him 
that the tug was backing, and would have 
■s^-arned him of danger as soon as the Levan- 
tia began to swing. 

It is contended on behalf of the propeller 
that it must be conceded that the two tugs 
could not have been more tnan 400 feet apart 
when the Levantia took the sudden swing, 
but that distance gave time to stop the pro- 
peller, for her pilot swears that he could stop 
her absolutely in 270 feet. 

It seems to be shown, therefore, that the 
propeller could have avoided colliding with 
the Levantia if the movements of the Levan- 
tia and of the Gray had been known by the 
pilot of the propeller, and that the sole rea- 
son of the pilot's ignorance was that being 
prevented from seeing off the starboard, he 
had no lookout upon the float to infoim him 
as to the movements of the vessels he was 
approaching. He saw no movement on the 
part of the Levantia until she came in sight 
under the very bows of the float, and when 
it was too late to stop the headway of his 
boat before she struck the Levantia, doing 
the injury complained of. 

For th^e reasons I hold the propeller to 
be guilty of fault, and responsible for the 
collision in question, nor can I see that the 
Gray is bound to share in that responsibility. 
The Gray was engaged in making up her tow 
in plain sight of all approaching vessels. In 
the course of that operation one boat of the 
tow—the Levantia— under the action of wind 
and tide swung off from the other boats, and 
thereby was thrown on the com'se of the 
Pennsylvania, but the circumstance cannot 
be imputed to the Gray as a fault. It is rather 
to be considered as a circumstance naturally 
attending the making up of a tow in wind 
and tide, and against which vessels in close 
proximity should be on guard. 

No blame being attributable to the Levan- 
tia, she is therefore entitled to recover her 



damages of the Pennsylvania, and her libe^ 
as against the A. E. Gray must be dismissed 
with costs. 



Case M*o. 10,950. 

The PENNSYLVANIA, 

[9 Blatchf. 451.] i 

Circuit Court, E. D. New York. Feb. 23, 
1872.2 

CoLLTSioK — Rate of Speed in Fog — Steamer 
AND Sailing Vessel— For Horn— Jurisdiction 
OF Eastern District op New York- Value of 
Vessel. 

1. A steamship and a barque collided, in th& 
Atlantic Ocean, within a day's sail of New 
York, in the track of her inward and outward 
commerce, where the presence of other vessels 
was to be expected, in a fog so dense that a ves- 
sel could not he seen at a distance greater than 
the length of the barque. The steamer was go- 
ing, at the time, at a speed of not less than sev- 
en miles an hoar: Edd, that the steamer was in 
fault in going at such a rate of speed, and that 
such fault wrs a cause of the collision. 

[Cited in The Atlas, Case No. 634; Ellis v. 
The Katy Wise, Id. 4,404.] 

2. Her navigators were in fault, in giving con- 
flicting and vacillating orders, after discovering 
the barque. 

3. The barque, although under way, was ring- 
ing a bell, and was not blowing a fog horn. 
That was a fault on her part, but, on the evi- 
dence, it was not a fault which contributed to 
the collision. 

4. The jurisdiction of the district court for the 
Eastern district of New York, in this case, sus- 
tained, although the vessel proceeded against 
was found and attached in the waters of the 
county of New York. 

5. The report of the commissioner as to the 
value of the libellant's vessel, founded on con- 
flicting or varying estimates, sustained. 

[Appeal from the district court of the Unit- 
ed States for the Eastern district of New 
York. 

[This was a libel by the owners of the bark 
Mary A. Troop against the Pennsylvania,, 
to recover the value of the bai*k, which was. 
sunk in a collision between the two vessels. 
A decree was rendered condemning the Penn- 
sylvania, with a reference to a master to as- 
certain the value of the bark (Case No. 10,- 
947) ; and it was from this decree that the 
present appeal is taken. Exceptions which 
were filed to the master's report were over- 
ruled in Case No. 10,948.] 

Benedict & Benedict, for libellants. 
Charles Donohue and John Chetwood, for 
claimants. 

WOODRUFF, Circuit Judge. The proofs 
in this cause fully establish fault in the man- 
agement of tne steamship, both in respect to 
the speed at which she was running, in a 
fog so dense that a vessel could not be seen 
at a distance greater than the length of the 



1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 

2 [Afiirming Case No. 10,947. Decree of cir- 
cuit court reversed by supreme court in 19 Wall. 
(86 U. S.) 12o.] 
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l)avque; and, I tMuk, also, tliei-e was la.ult 
iu the confused and conflicting or vacillating 
orders given after tlie Ijai-que was discov- 
ered. I greauy doubt whether any change 
in her course, after the barque was seen, 
would have been completely effectual to pre- 
vent a collision; but, had she done her ut- 
most, in an endeavor to turn in a single di- 
rection, accompanying that effort by a re- 
versal of her engine, the injui-y by the colli- 
sion might have been gi-eatly mitigated. To 
this is to be added the fact, fairly inferrible 
from the testimony of the claimants' own 
-witnesses, that the first report of the lookout, 
announcing a bell on the starboard bow, was 
not heard by tlie officer to whom it was ad- 
dressed; and the suggestion becomes more 
significant, that if, at that moment, a con- 
sistent effort had been made, the collision 
might not have happened, or its injurions 
consequences would have been greatly les- 
sened. The second officer, who was on the 
bridge, states, that the first report he heard 
-was, "Ship ahead, a little on the starboard 
bow;" and no other officer testifies to hear- 
ing any earlier report. He testifies, also, that 
the barque was then "barely her own length 
off." It is perfectly shown, by the two men 
on the lookout, that the bell on the barque 
was heard before she could be seen. It fol- 
lows, that the bell was not properly reported, 
or the officer was inattentive. The fii-st thing 
heard by the officer at tlieljow, was the bell 
itself, and he saw the barque at the same 
time, then barely a ship's length distant. So, 
also, the master heard nothuig until he heard 
the bell and saw the barque. The man at 
the wlieel testifies explicitly to the conflict- 
ing or vacillating ordei-s, and there is no ex- 
plicit denial that they were given, by the 
officers. 

The principal and primary fault, however, 
was In running at too great speed, iu such a 
fog. I concur witb the district judge, on 
that subject, in two aspects of the question- 
first, that seven miles an hour was, under 
such circumstances, a hazardous speed, when 
tie steamship was within a day's sail of New 
York, in the track of her outward and in- 
ward commerce, where the presence of other 
vessels was to be expected; and, second, the 
proof is not very satisfactoi-y, that her speed 
was not greater. 

On the other hand, it is clear, that the 
barque was in fault. She was in direct vio- 
lation of the rule of navigation which re- 
quired her to blow a fog-hom. It is not im- 
probable that her officers construed the rule 
to require them to ring a bell. Such is the 
testimony in her behalf. They regarded 
themselves as lying to; and, in this, they are 
supported by other witnesses, who are expe- 
rienced mariners. They appeared to bave re- 
garded the term "under way," in the rale, 
as the opposite of "lymg to." But, in this 
they were mistaken, if the term "lying to" 
was at all apt to describe their condition. 
The rule is, that, in a fog, sailing ships un- 
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der way shall use a fog-horn; when not un- 
der way, they shall use a bell. Here, the 
barque, although having some of her sails- 
reefed, and her helm lashed, was on her star- 
board tack, and making not less than a mile 
an hour. True, she was not under full head- 
way, but she was, nevertheless, under way, 
and should have used her fog-horn. Evi- 
dence was given, tending to show that the 
bell which she used could be heard at a great- 
er distance than a fog-horn could be heard. 
But parties are not at liberty to disregard a 
distinct and explicit rule of navigation, upon 
their judgment that its disobedience will bet- 
ter subserve the purpose for which the rule 
is designed. The fact so testified may be 
useful in determining whether the neglect to 
use a fog-horn contributed to the collision; 
but, if the negative of that be proved, by de- 
cided, and even conclusive, evidence, it will, 
nevertheless, be true, that the disobedience 
of the rule is not justified, when obedience 
was practicable, 

I do not find, upon the evidence, any other 
fault in the conduct of the barque. She had 
a perfect right to lash her helm, and, in view 
of the head winds, which impeded her direct 
progress, suffer hei-self to be carried, on her 
starboard tack, in the direction off her de- 
sired course, at as slow a rate as possible. 
Nor do I find that any want of vigilance or 
lookout, on her part, if any there was, could 
Lave had any influence in causing the colli- 
sion. 

The case stands thus: The Pennsylvania 
was in fault; and that fault, beyond all ques- 
tion, was a cause of the collision- It brought 
the steamship into a position, relatively to 
the barque, in which collision, if not inev- 
itable, was made so by the failure to dis- 
cover the barque, and act on the discovery in 
season, and by the conflicting or vacillating- 
orders and movements which she made. The 
barque was in fault, by neglecting or misin- 
terpreting the rule which required her to- 
blow the fog horn, and by ringing the bell, 
which indicated that she was not under way. 
The question in the case is, by these facts,, 
reduced to the enquiry, whether the barque 
should contribute to the loss resulting from 
the collision; and this is to be answered by 
enquiring whether the fault of the bai-que 
contributed to the collision itself, for, if it did 
not, then, however severely the neglect of the 
rule may be condemned, such condemnation 
in no wise enures to the benefit of the other 
vessel. 

It is claimed, that the neglect of the rule 
did contribute to the collision in two ways- 
first, that a fog horn could have been heard 
further, and, if blown, would have earlier ap- 
prised the Pennsylvania of ber neighborhood, 
and afforded her more time and opportunity 
to cheek her own speed and avoid the barquep 
and, second, that the ringing of the bell was 
adapted to deceive tbose in the management 
of the Pennsylvania, into the belief that 
she was not in motion, and that the manage- 
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ment of the Pennsylvania was thereby affect- 
ed. If there is just reason, upon the proofs 
herein, to conclude, that, had the fog horn 
been used, the Pennsylvania would have had 
such earlier notice, that, under the speed at 
which she was moving, her efforts to avoid 
tlie collision would have been more effectual, 
or, if her officers were in fact deceived, and 
thereby led to do what otherwise they would 
not have done, or were led to omit to do 
anything which otherwise they would have 
done, then the fault of the barque contributed 
to the collision, and her owners should share 
in the resulting loss. 

This question is often one of much delicacy. 
Parties found in actual fault should malie it 
plain that their fault was not a contributory 
cause of the disaster. Community in fault, 
in general, involves community in the ag- 
gregate or combined result; and I am bound 
to admit, that, in this case, there is room for 
no little hesitation, in declaring that the fault 
of the baraue in no wise operated as a 
cause of the collision of the two vessels. But 
it was deemed, in the court below, that all 
suggestion that the use of the bell had any 
influence was speculative and imaginaxy; 
that an examination of the proofs by a pi-ae- 
tical mind, and a view of all the facts in the 
light of reason and good sense, would show, 
that the theoiy, suggested by counsel, of 
what was possible, was a suggestion of what 
might, in a supposable case, be possible, but 
which, in this case, is not true; that no wit- 
ness from the Pennsylvania has suggested 
that any one was deceived, or that any one on 
board of hei* acted upon any idea that the 
barque was in any other situation than she 
proved to be; that, in fact, for reasons above 
suggested, the steamship did absolutely 
nothing until they saw the barque, and then 
the measures taken to avoid her were taken 
not in view of the bell, or of the want of 
the sound of the fog horn, but in view of 
tlie report, "Ship ahead, off starboard bow;" 
tliat there is, therefore, literally, no ground 
for any suggestion whatever, that those -^vho 
actually directed the movements of the Penn- 
sylvania were deceived, or that those move- 
ments were, in any manner, affected by the 
use of the bell, as an indication that the 
bai-que was not under way; and that, as to 
the claim that the fog horn would liave soon- 
er apprised thePennsylvaniaof the neighbor- 
hood of the barque, several answers are perti- 
nent—that the bell was heard, and ineffectu- 
ally reported, and, in fact, nothing was done 
imtil the barque was seen; that, in trutn, tlie 
preponderance of the testimony is, that the 
bell on the barque could be heard further 
than a fog horn could be heard; and. finally, 
that, if there could be claimed any slight dif- 
ference in this respect— for, upon the testi- 
mony most favorable to the Pennsjlvania, it 
must be slight— that difference, upon all the 
proofs, would manifestly have not affected 
the movements of the Pennsylvania or avert- 
er the collision. It is not without great hesi- 



tation tliat my mind has concurred with the 
district judge on this branch of the case. 

As to the question of the jurisdiction of 
the court, I think there is no room for doubt. 
The cause was maritime. Of tlie subject 
matter the district court for the Eastern dis- 
trict has jurisdiction; and, by the express 
provision of the statute creating the district 
and the court, it has power to send its pro- 
cess into any of the waters of the county of 
New York, and thereby gain jurisdiction of 
the cause, by attaching the vessel procee<l- 
ed against Act Feb. 25, 1865; 13 iStat 43S, 
§2. 

As to the exceptions to the commissioner's 
report on the value of the vessel, it must 
suffice to say, that it was founded upon con- 
flicting or varying estimates; and it cannot, 
I think, be said, that the commissioner based 
his report on the proof of value in New York, 
more than it can be said he based it on the 
proof of value at St Johns, where the vessel 
was owned. He properly found the value 
of the vessel at the time and place of colli- 
sion. As a guide to that value, he had be- 
fore him the estimates of various witnesses 
at her home port, varying in amount, from 
greatly less to gi-eatly more than he reported, 
and the estimate of witnesses of her value at 
her port of destination, varying from tJie 
amount which he reported to a much greater 
extent. If I were to conclude, that, on a pe- 
rusal of the written testimony, I might differ 
in some small sum from his conclusion, 1 
must still say, that the proof sustains his 
finding in such degree that it ought not to be 
disturbed. 

This view leads to a decree for the amount 
reported and decreed to the libeliants below 
[Case No. 10,947], with costs of the appeal. 

[NOTE. On appeal to the supreme court the 
decree of this court was reversed, it being held 
that botli vessels were in fault. 19 Wall. (86 
U. S.) 125. Thereupon the claimants, not hav- 
ing alleged that they had suffered any damages 
by reason of the collision, moved in the circuit 
court for leave to amend their answer in that 
respect The motion was granted. Case No. 
10,951.3 



Case Wo. 10,951. 

The PENNSYLVANIA. 

[12 Blatchf. 67.] i 

Circnit Court, E. D. New York. May 16, 1874. 

Collision— P1.EAD1NG in AD.MiRALTr — Motion to 
Amend Answer. 

In a case of collision, this court decreed for 
the libellant. The supreme court, on appeal, 
held that both vessels were guilty of fault which 
contributed to the collision. The claimant, not 
having alleged, in his answer, that he had sus- 
tained any damages by the colhsion, moved, on 
the presentation of the mandate from the su- 
preme court that he be allowed to amend his 
answer in that respect: Eeld, that the motion 
ought to be granted, and such damages ascer- 
tained by a reference, and then brought into an 
apportionment with the amount of damages al- 



1 [Reported by Hon. Samuel Blatchford. Dis- 
trict Judge, and here reprinted by permission.] 
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ready found to bo ve been sustained by the libel- 
lant/ 
[Citpd in Ebert v. The Reuben Doud, 3 Fed. 
528.] 

In this case, this court, affirming the de- 
cision of the district court [Case No. 10,94:7], 
decreed in favor of the libellants [Id. 10,950]. 
The supreme court, on appeal (19 Wall. [86 
U. S.] 125), held that both vessels Tvere guilty 
of fault which contributed to the collision in 
question. The claimants, not having alleged, 
in then- answer, that they had sustained any 
damages by reason of the collision, now, on 
the presentation of the mandate of the su- 
preme court, moved for leave to amend their 
answer in that particular. 

Gbai-les Donohue and John Chetwood, for 
the motion. 

Robert D. Benedict, opposed. 

WOODRUFP, Circuit Judge. Upon the de- 
cision made in this cause, by the supreme 
court, it is altogether just that the damages 
sustained by the Pennsylvania should be 
brought into tiie apportionment wliieh, by the 
rules of admiralty, follows when both vessels 
are guilty of fault which contributes to the 
disaster. I regard the opinion of the supreme 
eoiut In the case of The Sapphu-e, IS Wall. 
[85 U. S.] 51, as a plain recognition of the 
competency of this court to allow the owners 
of the Pennsylvania to bring their damages 
to the attention of the court, in this stage of 
the proceedings, with a view to including 
them in such apportionment. It is just that 
it should be so. The mandate directs pro- 
ceedings here in conformity to the opinion. 
The ophiion finds facts upon which the dam- 
ages should be divided. But, the privilege 
now given should not distm-b the proceedings 
in any other respect, nor work any disad- 
vantage to the libeUants beyond the ascer- 
tainment and allowance of those damages in 
the apportionment On those terms and con- 
ditions, let the answer be amended, by an 
averment that tlie Pennsylvania was injured 
by the collision mentioned in the libel, and let 
an order of reference be entered to ascer- 
tain the amount of such damages. On the 
coming in and confirmation of the report, 
such damages will be brought into the ap- 
portionment, with the damages already found 
to have been sustained by the libellants. 



Case No. 10,952. 

PENNSYLVANIA v. ARTMAN et al. 

[20 Leg. Int. 364; i 5 Phila. 304; 3 Grant, Cas. 
436; 11 Pittsb. Leg. J. 123.] 

Circuit Court, E. D. Pennsylvania. 1863. 

Removal op Causes— Criminax. Prosecution — 

Whes COMMESCEI). 

[Cited in Georgia v. Bolton, 11 Fed. 218, to 
the point that a criminal prosecution is com- 

1 [Reprinted from 20 Leg. Int 364, by per- 
mission.] 
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rnenced, within the meaning of section 643 of 
the Revised Statutes, as soon as a warrant has 
been issued, and is then removable into the 
United States circuit court.] 

This was a a-iminal prosecution in the 
court of quarter sessions of Bucks county, 
against [Enos Artman and Heniy W. Bach] 
officers of the United States appointed xm- 
der the "Conscription Act," for an alleged 
assault and battery. The ease was certi- 
fied by the state court, under the act of 
March 3, 1863 [12 Stat 756], to the circuit 
court of the United States, before indictment 
found. The prosecution took a rule in the 
circuit court to show cause why the record 
should not be remitted to the state court 
The counsel for the commonwealth of Penn- 
sylvania and the prosecutors urged that the 
act of aiarch 3, 1863, was unconstitutional. 
The circuit judge said, that he had already 
in a previous case, recently decided, Hodg- 
son V. Millward [Case No. 6,508], held tlie 
act of congress to be constitutional; but as 
the case had been certified before there was 
an indictment he thought the record should 
be remitted to await the action of the grand 
jmy of Bucks county in the case. 

GRIER, Circuit Justice. We feel compel- 
led to grant this motion, but not for any rea- 
son alleged by counsel here, or brought to 
the notice of the learned judge of the state 
court who certified the record to this court. 
The fifth section of the act of congress of 
3d March, 1863, c. 81, enacts "that if any 
^suit or prosecution has been or shall be com- 
menced in any state court against any offi- 
cer, civil or military," &c, &e., he may "file 
a petition for the removal of the cause for 
trial at the next circuit court of the United 
States to be holden in the district where the 
suit is pending," &c. The petition of the 
defendants brings their case fully within the 
provisions of this section. But the removal 
is premature. The prosecution has not been 
commenced in the state court A warrant 
has been issued by a justice of the peace, and 
the defendants have been arrested prepara- 
toiy to the commencement of a prosecution 
in the state court, but the attorney for the 
commonwealth has not sent a bill to tlie 
grand jury. We do not know, therefore, 
whether the commonwealth of Pennsylvania 
intends to prosecute the defendants for the 
alleged offence, or whether the grand juiy 
will find a bill, without which the prosecution 
cannot be said to be "commenced in the 
state court" The act contemplates the re- 
moval of a prosecution "pending," that a 
"trial" may be had in the circuit court. If 
the attorney of the United States were re- 
quired to send a bill of indictment before a 
grand jury of the United States court for a 
breach of the peace of the state, it would 
present a truly anomalous proceeding. Yet 
without it there would be no case to try in 
the circuit court If a bill of indictment had 
been foimd in the state court it would have 



PENNSYLVANIA (Case No. 10,953) 



[19 Fed. Cas. page J 88 J 



presented sucli a ease— but until this is done, 
there is no case pending in the court of 
Buclis county, which can be removed to this 
circuit for trial. 



PEXXSYLVANIA, The (SCHMIDT v.). See 
Cases Nos. 12,464 and 12,465. 
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Case 'No. 10,95Sa. 

PENNSYLVANIA COAL CO. v. The QUEEN 
VICTORIA. 

[22 Betts' D. C. MS. 113.] 

District Court, S. D. New Yorli. Oct. Term, 1855. 

CoLLisiox — Vessels Meeting is East River — 

Rule for Passing. 
In admiralty, 

BY THE COURT. A collision occurred be- 
t-weexi the barge Sarah N. Palmer, in tow 
by the steamer Telegraph, and the ship Queen 
Victoria, in tow of the steamer Union, in the 
East river, between the Battery and Black- 
well's Island. The tide was flood. The Tele- 
graph was on the tide, gomg up the river. 
Tlie Union was coming down the river, 
against the tide. Both vessels, when within 
two or thi-ee hundred yards apart, were nearly 
in the middle of the channel, and heading to- 
wards each other. The east side or shore of 
the rivei- was most favorable to the ascending 
ship, and the western side to the descending 
one, in that state of the tide,— it being flood. 
The collision was east of mid-channel, both 
vessels at the time of the collision having 
their direction or course tending towards the 
east shore. There was no impediment in the 
stream to prevent either vessel going east or 
west of the channel at the place of collision, 
and there was width of the river and depth 
of water each side of mid-channel sufficient 
for either ship to go clear of the other outside 
of mid-channel. The law of the state re- 
quired each vessel to be navigated at that 
place as near as possible in the center of the 
liver. Sess. Laws 1S48, p. 450, c. 321; Blatchf. 
St. Laws, 951. Also by statute of this state, 
—steamboats meeting each other on any wa- 
ters within the jm-isdiction of the state,— each 
boat, in meeting, is required to go to her star- 
board, so as to pass each other with safet3\ 
1 Rev. St. 6S2, § 1. Such is the maritime 
law in England (The Gazelle, 1 ^Y. Rob. Adm. 
471; The Friends, Id. 478; Id. 4SS, 489), and 
has been recognized as the tnie rule in the 
United States courts (The Neptune, 10 How. 
151 U. S.] 558; Van Pelt v. The Niagara, IS 
Betts' Dec. 40-42; Ray v. HaiTis, Cir. Ct. 
Scr. Bk. 518; Ang. CaiT. § 658; 3 Kent, 
Comm., Sth Ed., 294, 296.) The barge Sarah 
N. Palmer was in tow on the larboard side 
of the Telegraph, and the ship Queen Victo- 
ria on the starboax'd side of the Telegraph. 



Tiie collision was by the striking of the lar- 
board bow of the barge and starboard side <jf 
the ship. The barge was sunken and lost- 
There is the accustomed conflict in the opin- 
ion of witnesses present, and some discord in, 
their statements of facts, but the fair prepon- 
derance of evidence is that the barge bore 
away to starboard from the channel upon a 
port helm, and that the ship bore eastwardly 
across It on a starboard helm, tending also, 
across the bows of the barge, and that the 
collision occurred whilst the vessels were- 
moving in that manner. 

Upon these considerations, the faulty con- 
duct was on the part of the ship, and the li- 
bellant is entitled to recover the damages he- 
has sustained by means of the collision. De- 
cree accordingly, with reference to a commis- 
sioner. 
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Case ISTo. 10,953. 

PENNSYLVANIA R. CO. v. NEW YORK & 
L. B. R. CO. 

[18 Int. Rev. Rec. 142.] 

Circuit Court, D. New Jersey. May, 1873. 

Constitutional Law —Buidges— Navigable 
Stkeam with IX A State. 

[1. The act of a state legislature providing for 
the bridging of a navigable stream within tiie 
state is not in conflict with the constitutional 
power of congress to regulate foreign and inter- 
state commerce, unless in a case where congress 
has exercised that power by special enactment, 
and the state act is in conflict therewith.] 

[2. The state of New Jersey by its contract 
with the Delaware & Raritan Canal Company 
did not thereby disable itself from afterwards 
passing an act providing for the bridging of the 
Raritan river.] 

In the ease of the Pennsylvania Railroad 
Company against the New York & Long 
Branch Railroad Company— argued the 28th, 
29th, and 30th of May last, at Pittsburg, be- 
fore McKENNAN, Circuit Judge, and NIX- 
ON, District Judge. This is an injunction 
bill filed by the complainants to restrain the 
defendants from consti-ucting a bridge over 
the Raritan river. The judge proceeded first 
to speak of the history of the river, and 
giving its courses, pronouncing it a link in 
the chain of inland water communication be- 
tween the cities of New York and Philadel- 
phia—extending from Bordentown to New 
Bninswick, connecting the Delaware and 
Raritan. The claim of the defendants was- 
next stated to exist under an act of the leg- 
islature, approved April 8, 1868. 
The claimants deny the constitutionality of 
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the law, and must tberefore maintain these 
tliree pi-opositions: (1) That thfi matter or 
subject in controversy is witliin the legisla- 
tive jurisdiction of the national government 
<2) That congress has in fact legislated on 
the subject, and embraced it ^vithin the reg- 
ulations established by law. (3) That the 
paity impeaching the state legislation has ac- 
-quired rights in the subject matter -which is 
in dispute, and that these rights have been 
invaded by such legislation. 

The whole question in issue is embraced 
in the consideration of this: Whether the 
present case is one where the state, either 
by the action of congress or in the exercise 
of its power to regulate commerce, or by its 
own legislation, has been divested of its sov- 
ereignty over a public river within its bor- 
ders, and this may be resolved by consider- 
ing: (1) Whether the law authorizing the 
-construction of the bridge is within the scope 
of the power of the state; and, if this inquiiy 
is answered in the affirmative (2), whether 
the state by contract with the Delaware & 
Raritan Canal Company has disabled itself 
from exercising its constitutional power. 

The judge then proceeded to the discussion 
of these several points, and in regard to the 
first point reiterated the docti-ine generally 
held that the state had not surrendered tO' 
the general government its right to bridge 
the navigable streams within its borders, 
that such legislation was only unconstitution- 
al when it came in collision witb the exclu- 
sive jurisdiction of congress in the regulation 
of foreign and interstate commerce, and m 
the present case there had been no expres- 
sion of the national wUl, in regard to the 
waters of the Bai-itan, conflicting with the 
law under which the defendants justified 
their action. Numerous authorities were cit- 
ed showing the relative powers of the na- 
tional and state governments. Among the 
matters not surrendered by a state were the 
right to regulate its internal commerce. The 
authority to build a bridge over a navigable 
stream falls within the police power of a 
state, and is as absolute as the commercial 
power in congress. The point as to whether 
there had been any national legislation over 
the waters of the Raritan to which the law 
of the state authorizing the bridge must 
yield, was next examined at length. A num- 
ber of interesting facts and authorities were 
produced, and the judge yields to these au- 
thorities, and holds that it is within the 
scope of the power of New Jersey to author- 
ize the erection of the bridge in controversy. 
The last inquiiy ^as whether the state by 
<;ontract with the Delaware & Raritan Canal 
Company has disabled itself from exercising 
its constitutional power? The conti-act be- 
tween the state and the canal company was 
examined— its object stated to perfect an ex- 
peditious and complete Ihie of communica- 
tion from Philadelphia to New Tork. It is 
not obvious from a review of the charter, 
that the legislature had in its mind the es- 
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tablishment of a water communication be- 
tween Philadelphia and New York, and in- 
tended to confer upon the company the 
means of completing it. There was no ex- 
elusive right to coUect tolls on the nvei-s; 
in respect to them, there is no abridgement 
of the pubHe rights to navigate them. The 
charter, therefore, contains no grant which 
impairs the right of the state to legalize the 
erection of the bridge in controversy. The 
sovereignty of the state over tlie river is un- 
surrendered, except as to the authority to 
improve its navigation, and that authority 
does not carry with, it any privileges of navi- 
gation that the public do not equally enjoy. 
The legislature has decided that a bridge 
over the river, containing one draw of not 
less than one hundred feet in width, wiU be 
of greater benefit to the state than any ob- 
stniction which its building may cause will 
be a loss or injury. The defendants are con- 
structing theii* bridge with a pivot draw, 
having two openings of one h.undred feet 
each on the dear, and in this respect are 
more libei-al in providing facilities for pass- 
ing and repassing than the legislature of the 
state required. 

After some remarks about the location, 
which is left in the law to the discretion of 
the defendants, the judge said the preventive 
relief asked for must be denied, and the bill 
dismissed with costs- 
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Case ISTo. 10,954. 

PENNSYLVANIA SALT MANUF'G 00. v. 
GUGENHEIM et al. 

[3 Pish. Pat Cas. 423; Merw. Pat Inv. 263.] i 

Circuit Court, E. D. Pennsylvania. May, 1868. 

Patexts— Method op Puttixg TJp Caustic Al- 
kali. 
1. A claim for caustic alkali, inclosed in an 
integument or casing of anti-corrosive imper- 
vious fabric, substantially describes a proper 
subject of letters patent 

1 [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission, Merw. i'at inv. 
263, contains only a partial report! 
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2, A daiia for caustic alkali in cases or en- 
veloped in a tight metallic integument or metal- 
lic casing is good, as being a proper subject of 
letters patent. 

[Cited in Pennsylrania Salt Manuf g Co. T. 
Thomas, Case No. 10,956; Milligan & Hig- 
gins Glue Co. v. Upton, Id. 9,607.] 

3. The improvements patented to George 
Thompson, October 21, 1856, and reissued in 
three divisions, April 16, 1867, are new, useful, 
and patentable. 

Tins was a bill in equity, filed to restrain 
the defendants [Gugenheim, Dreifuss & Co.] 
from infringing letters patent granted for 
an "improvement in devices for putting 
up caustic alkalies," granted to George 
Thompson, October 21, 1856, reissued to him 
April 16, 1867, in three divisions, Nos. 2569, 
2570, and 2571, of which Nos. 2569 and 2571 
were for "improvements in the manufacture 
of canstie alkalies," and 2570 was for an 
"improved process of putting up caustic al- 
kali." The invention consisted in wrapping 
cakes of caustic soda in paper impregnated 
by a preparation of beeswax and rosin by 
which said paper was rendered impervious 
so as to protect said soda from the action 
of the atmosphere, or in incasing caustic 
soda in small metallic boxes, and in the pro- 
cess of putting up the alkali in such boxes 
by pouring in in a melted state into the 
same. The claim of the original patent was 
as follows: "The mode described or its 
equivalent, of protecting small packages of 
caustic soda or potash from the action of the 
atmosphere in the manner and for the pur- 
poses described." The claims of the several 
reissues were as follows: Reissue 2569: 
"Caustic alkali inclosed in an Integument, 
or casing, of anti-corrosive, impervious fab- 
ric, substantially as above described." Re- 
issue 2570: "The process of putting up caus- 
tic alkali in metallic casing or integument, 
by pouring the molten caustic alkali into the 
easing, substantially as above described, and 
then closing the top of the case." Reissue 
2.J71: "Caustic alkali incased or enveloped 
in a tight metallic integument or metallic 
casing, substantially as above described." 
George Harding, for complainants. 
J. B. Gest, for defendants. 

GRIER, Circuit Justice. The patent of 
tJeorge Thompson (the infringement of 
which, and its validity, are the questions 
now proposed for om- decision), has been 
amended and reissued more than once. The 
difficulty in the ease was to describe the In- 
vention or discovers^ or -the improvement in 
the art, without claiming too much so as to 
make the patent inoperative and void. Caus- 
tic alkali was not a new substance, nor was 
it a new composition of matter, nor its man- 
ufacture a new art, yet the fact was clear 
that the patentee had made a veiT important 
improvement in the ai*t, and one of great 
practical value. This fact is patent and can 
not be denied. Has he succeeded in so de- 
scribing his improvement in the art by a, 
process discovered or invented by himself? 
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The state of the art prior to his invention is 
well described by the witness Bancroft: 
"Prior to the invention of George Thompson, 
the manufacture of soap was carried on at 
large establishments, like my own, hy pur- 
chasing the soda ash of commerce, making it 
caustic by boiling with lime, and then treat- 
ing the solution of caustic soda with fat and 
making soap of it. Throughout the coun- 
try the farmers used to keep their wood 
ashes and leach them down and use lime to 
make caustic potash, and then boil with fat. 
This was a very troublesome and uncertain 
operation, and could not be applied where 
wood ashes were not used. The great bulk 
of soap was manufactured at soap works 
from soda ash, as above described. The 
manufacture of soap from soda ash was a 
nice chemical operation, which could not be 
carried on with success generally in fam- 
ilies." 

Without entering into the chemical and 
scientific history of the substances used in 
tlie manufacture of this valuable article of 
commerce, I adopt the clear statement made 
by the learned counsel as to the nature of 
eomplaiuant's claim: "Such being the state 
of the ai-t, it occurred to George Thompson, 
in 1853. that If hydrate of soda, freed from 
its combination with carbolic acid, could be 
manufactured as an article of commerce, 
and generally used, the troublesome ami 
difficult operation of making soap would be 
simplified to the soap-maker, but more espe- 
cially to families. The refuse household fat 
could be as easily made into soap as the 
simplest culinary operation could be carried 
on. At that time caustic soda or hydrate of 
soda was known to the chemist, and existed 
only on the shelves of the laboratory in a 
most expensive form, and was used mainly 
for illustration and surgical puiijoses. It 
was a difficult substance to keep, because of 
ita tendency to seize carbonic acid and mois- 
ture from the air, and to pass back into a 
solution of the carbonate of soda, and also 
because it destroyed most substances with 
which it came into contact. He conceived 
the idea of foi-ming the lye, or solution of 
hydrate of soda, by the use of carbonate of 
soda and lime, and then to syphon ofC the 
lye, and evaporate down this clear lye until 
the caustic soda (hydrate of soda) reached a 
solid state. In this condition it could be 
melted at a temperature near to the degree 
of redness, and molded or broken. But the 
trouble was, how to keep this article in its 
caustic state, and how to overcome its ten- 
dency to pass back to the condition of a car- 
bonate, and also how to avoid trouble from 
its destructive action upon other substances. 
The idea then occurred to him to divide the 
solid caustic soda into such small portions 
as would answer for a single ordinary op- 
ei-ation, and seal up, hermetically, each por- 
tion by itself, as soon as produced. His first 
experiments were tried by molding the solid 
fused caustic soda into one pound pieces. 
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and inclosing each in an air-tiglit envelope 
composed of paper or muslin, saturated -witli 
rosin, and dipped in tar or vamish. He also 
Iben adopted the plan of at once sealing up 
tlie caustic soda in tin, soldering it in small 
liermetical one-pound inclosures, as soon 
as produced. Finally, Thompson adopted 
the plan of preparing an iron case or mold, 
made tight at the joints by infusible cement, 
and at once pouring the hot fused soda into 
it, and immediately sealing it up. By these 
several means he produced an article of uni- 
form strength that could he safely trans- 
ported, which could be certainly used in the 
manufacture of soap in families, by merely 
adding a fixed quantity of ^xaiev and fat, 
and which material could not pass hack to 
the state of a carbonate. That this was a new 
and useful invention appears clearly from a 
review of testimony. Prior to Thompson's 
invention the alkalies, soda and potash, had 
existed In commerce only as carbonates, and 
it was necessary that the carbonic acid 
should be removed before soap could be 
made of them; it was thus a diflacult and 
troublesome process." The amended patent 
of 16th April, 1867, in which, ex majore 
eautela, the improvement has been unneces- 
sarily split into three distinct patents, may 
be treated as one patent with three distinct 
claims. 

He describes his invention as "a new and 
\iseful improvement in the manufacture of 
caustic altalies," which is thus set fortli in 
his specification: •'JSIy. invention consists in 
a new article of manufacture, viz: caustic 
alkalies (soda and potassa) inclosed in an in- 
tegument of impervious anti-corrosive fab- 
ric, thus forming a new article of commerce 
and manufacture, which may be preserved 
and transported, and thus introduced into 
general use for domestic and other purposes, 
where those concentrated alkalies, owing to 
their peculiar chemical properties, were not, 
prior to my invention, susceptible of such pres- 
ervation, transportation, and use. Hydrate of 
soda and potassa, commonly known as caus- 
tic soda and potash, would prove very useful 
for domestic and other purposes, but owing 
to the fact that they speedily deliquesce after 
being exposed even for a short time to the 
action of the atmospheric air, and that by 
their caustic property they attack and de- 
stroy almost evei-ything with which they 
are allowed to come in contact in their del- 
iquescent state, it has been found practical- 
ly impossible to manufacture these articles 
in a condition fit for preservation and trans- 
portation for family and other uses. I have 
discovered that an integument can be pre- 
pared of muslin, paper, or other similar fab- 
ric, by immersing it in a preparation of 
beeswax and rosin, or other similar sub- 
stance, which will be alike incorrodible by 
the alkali, and will, by its imperviousness to 
moisture, prevent its deliquescence and de- 
struction; and that if caustic alkali be in- 
cased or united with such a prepared fabric 
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as an integument, a new and valuable ar- 
ticle of manufacture and commerce will be 
produced. The cakes of caustic soda or pot- 
ash, so soon as they are sufficiently solid to 
bear handling, are immediately folded up 
carefully in the wrapping thus prepared, the 
sticky nature of the substance with which 
the wrapping is impregnated causing it to 
adhere together where the edges fold over 
each other, and thus serving to exclude en- 
tirely the air and moisture from obtaining 
access to the cakes of caustic alkali within. 
The package thus v^rapped may then, for 
further protection, be immersed in the same 
preparation used for preparing the wrapping 
fabric, which gives it a rmiform coating all 
over, and covers up any opening which may 
exist in the folds of the wrapping. When 
thus wrapped and prepared, an exterior coat- 
ing of common paper is added for cleanli- 
ness and convenience of handling and pack- 
ing, and the packages are then ready for 
sale, and may be kept, without injuiy to the 
alkali, for almost any length of time. "When 
used for making soap, the inner covering of 
prepared paper need not be removed, as the 
small quantity of rosin and beeswax will not 
injuriously affect the soap. It may be read- 
ily removed, however, if preferred. Having 
thus described my invention, what I claim 
as new, and desire to secure by letters pat- 
ent as a new article of manufacture, is: caus- 
tic alkali inclosed in an integument, or cas- 
ing of anti-corrosive, impervious fabric, sub- 
stantially as above described." 

(The court then quoted from the other 
specifications of George Thompson, and con- 
cluded as follows:) 

In the third reissued patent his claim is 
caustic alkali incased or enveloped in a tight 
metallic integument or metallic casing, sub- 
stantially as above described. The testimony 
in the case clearly establishes the fact of 
the novelty and practical utility of Thomp- 
son's invention or discovery and his improve- 
ment in the art. It is, therefore, the proper 
subject of a patent. The defendants have 
infringed the patent, as is clearly proved by 
the thmgs themselves, "oculis subjecta fldeli- 
bus." The complainants are therefore en- 
titled to a decree, as prayed for in the bilL 

[For other cases involving this patent, see 
Pennsylvania Salt Manuf* g Co. v. Thompson, 
Case No. 10,956; Thompson v. Barry, Id. 13,- 
942; Thompson v. Mendelsohn, Id. 13,968; 
Pennsylvania Salt Co. v. Myers, Id. 10,955.3 



Case "No. 10,955. 

PENNSYLVANIA SALT MANTTF'G CO. v. 
MYERS. 

[1 WMy. Notes Cas. 377.] 

Circuit Court, E. D. Pennsylvania. April 10, 
1875. 

Practice— Another Suit Pending. 

Successive bills for continuing infringement of 
patent. Interlocutory injunction granted, not- 
withstanding pendency of another suit in Wis- 
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cousin between same parties upon the same 
Tight. 

This "was a motion for preliminary injunc- 
tion upon bill filed by complainants, praying 
an injunction and account for infringement 
of their letters patenit Nos. 2,570 and 2,571 
(reissue), alleged to have been committed in 
the Eastern district of Wisconsin. The de- 
fendant pleaded the pendency of a similar 
«uit in said district of Wisconsin, commenced 
August 18, 1874, between the same parties, 
■for the same infringement, and yet unde- 
termined. Amendment of bill, alleging acts 
of infringement since the filing of the Wis- 
consin bill. 

Mr. Harding, for complainants, cited 
"V^'■heeler v. McCormick [Case No. 17,498]. 

W. J, Budd and R C. Brewster, for de- 
fendants. 

Before MeKENNAN, Circuit Judge, and 
<;AI>WALADEII, District Judge. 

THE COURT (MeKENNAN, Circuit 
Judge). It seems that upon the face of these 
bills they are not for the same cause of ac- 
tion. The suit in Wisconsin must necessari- 
ly be founded upon infringement committed 
before the date of the filing of the bill there. 
It could not be for subsequent infringement, 
from the very nature of -things; and al- 
though, according to the practice, the de- 
fendant might be required to account for 
profits down to the time <if the accounting, 
that does not affect the foundation of the 
I>ill itself. If, tlien, another bill is subse- 
■quently filed in this district, espressly al- 
leging infringement since the commence- 
ment of the former suit, it is manifestly the 
intention of the complainant not to claim in 
the first bill accountability for profits accru- 
ing after the date of its filing, and the causes 
-of action are not identical. 

The question of title, which is before the court 
in Wisconsin, may possibly be decided against 
the complainants, and in that event, as the in- 
fringement here complained of what was com- 
mitted in that state, the temporary injunc- 
tion here would be dissolved; but in this dis- 
trict the circumstances are different. The 
patents in controversy have been the sub- 
jects of frequent litigation here, and have 
"been uniformly held good and valid; and, 
as there is no denial of the infi'ingement 
alleged to have been committed since the 
filing of the Wisconsin bill, the established 
practice requires that, for the purposes of 
an interlocutory application like the present, 
questions which may be open there should 
"be here considered as settled. 

OADWALADER, District Judge. It is 
very important that the precise grounds of 
this decision should be understood by the 
l>ai', lest in future cases it should be deemed 
applicable to questions not like the present. 
If there was a court of general equitable 
jurisdiction throughout the United States, the 



subject would be differently considered. It 
is to be observed that this is not a suit for 
the enforcement of an equitable right, but 
an equitable proceeding in aid of a legal 
right. There might be successive actions at 
law for successive infringements, limited in 
number only by the power of the court to 
prevent abuse of its process. But courts of 
equity, in order to avoid successive bills and 
the multiplication of suits, allow the ac- 
count to be taken down to the time of the 
final accounting. By reason, however, of the 
absence of a court of general equitable juris- 
diction throughout the United States, It has 
been decided, upon practically sufficient 
grounds, that successive bills in different dis- 
tricts will lie for successive infringements 
of a patent. Wheeler v. McCormick, ubi 
supra. We should, in an ordinary case, put 
the complainant to his election in which dis- 
trict he would proceed to establish prelimi- 
narily his right,— not the question of dam- 
ages,— but his title to relief. 

But, under the peculiar views of courts of 
equity in cases upon patents for inventions, 
the decision of a bona fide contest, in which 
the validity of a patent has been sustained, 
is held to put the complainant so far in pos- 
session of his right as to entitle him to a 
preliminary injunction m subsequent sifits 
upon the same patent. It is under this rule 
or practice that the court has acted in this 
case, and, since the reissues of this patent 
have frequently been adjudged valid by this 
court, we do not put the complainant to his 
election as to which suit shall have priority, 
but, upon -the present interlocutory applica- 
tion, protect his rights until a final hearing. 
Preliminary injunction ordered. 

[For other cases involvinj;: this patent, see 
Oases Nos. 10,954, 10,956, 13,942, and 13,968.] 



Case No. 10,956. 

PENNSYLVANIA SALT MANUF'G CO. v. 
THOMAS. 

[5 Fish. Pat. Cas. 148; i 8 Phila. 144; 28 Leg. 

Int. 317; 3 Leg. Gaz. 316; 1 

Leg. Gaz. Rep. 275.] 

Circuit Court, E. D. Pennsylvania. Oct., 1871. 

Patent— Reissue in Divisions — Discbepaxoies 

AMD VaKIATIONS — PATENTABILITY — METHOD 

OF PCTTIN& UP Caustic Alkali. 

1. Where an original patent is reissued in di- 
visions, such divisions are to be treated as but 
one patent with several claims. 

[Cited in brief in Fassett v. Ewart Manuf'g 
Co., 58 Fed. 364.] 

2. Discrepancy in the titles and variations in 
the description and claims of the original and 
reissued patents will not avoid the latter. That 
can only result from diversity of subject matter. 

3. Where the original specification distinctly 
indicated caustic alliali, prepared for general 
domestic use, as the invention of the patentee, 
but did not technically daim it: Edd, that this 
was the proper subject of amendment. 

1 [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 
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4. The patentability of an alleged invention js, 
in many cases, most satisfactorily shown by its 
utility. 

5. Letters patent for caustic alkali, inclosed 
in a tight metallic casing or integument, as reis- 
sued to George Thompson, April 16, 1867, ex- 
amined and sustained, 

C. Differences in the method of incasing the 
soda and sealing the packages do not relieve the 
defendant from the charge of infringement. 

Final hearing on pleadings and proofs. 

Suit brought [by Pennsylvania Salt Marnif g 
Co. against E. A. Thomas] upon letters patent 
foi- "improvement in devices for putting up 
caustic alkalies," granted to George Thomp- 
son, October 21, 1856. and reissued to him in 
three divisions, Nos. 2569, 25T0, and 2571, of 
which Nos. 2569 and 2571 were for "improve- 
ments in the manufacture of caustic alkali," 
and No. 2570 was for an "improved process 
of putting up caustic alkali." The nature of 
the invention is more fully stated in the re- 
port of Pennsylvania Salt Slanuf'g Co. v. 
Gugenheim [Case No. 10,954]. 

George Harding, for complainant 
John A. Burton, for defendant 

aicKENNAN, Circuit Judge. The com- 
plainant is the assignee of George Thompson, 
to whom reissued letters patent^ Nos. 2570 
and 2571 were gi-anted, for the unexpired 
term of fourteen years, from October 21, 
1850. The first is for the process of putting 
up caustic alkali (soda or potassa) in metallic 
casing or integument t>y pouring the molten 
caustic alkali into tne casing, and then closing 
up the top; and the other is for caustic alka- 
li, inclosed in a tight metallic integument or 
metallic casing. One is for the process of 
putting up caustic alkali; the. other for the 
product of such process. 

The validity of these reissues is assailed up- 
on tlie ground that they are not for the same 
invention described in the original patent 
They are divisions of the original patent and 
Ave therefore to be ti-eated as but one patent, 
with two distinct claims. Although this di- 
vision of the patent may have been imneces- 
sary to effectuate the invention, it in no wise 
impairs the validity of the reissues. Nor will 
discrepancy in the titles, and variations in the 
•description and claims of the original and re- 
issued patent avoid the latter. This effect 
results only from diversity of subject matter. 
Battin v. Taggart 17 How. [58 U. S.] 84. 

The material inquiiy then is: Is the sub- 
ject matter of botli patents the same inven- 
tion? In other words, are the process and 
the product claimed in the reissues substan- 
tially described in the origuial? In the orig- 
inal patent the nature of the invention is stat- 
ed to consist in "a new and useful mode of 
wrapping cakes of potash or caustic soda in 
air-tight wrappings, so as to preserve it from 
the action of the atmosphere, being designed 
to enable tlie manufacturer of these caustic 
alkalies to put them up in original packages 
■of unifonn size and weight, of such conven- 

19KED.GAS.— 13 
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lent size that wben a package is opened the 
whole may be used at once." Two modes of 
carrying the invention into effect are de- 
scribed. One is to provide canisters of thin 
sheet-iron, cemented at the joints with in- 
flexible cement into which the caustic alkali 
is poured in a molten state, and while hot the 
lid is closely fastened down, so as to exclude 
the atmosphere. Now, while this patent de- 
scribes and claims the process of putting up 
caustic alkali in air-tight integuments, it de- 
sa'ibes also the object and result df the pro- 
cess. Packages of caustic alkali are produced 
of uniform weight and such, convenient size 
that when a package is opened the whole 
may be used at once. The very object of the 
description is to^ indicate a product posses- 
sing original merits as the result of an im- 
proved process. 

In reissue No. 2570, which is for "an im- 
proved process of putting up caustic alkali," 
' the description of the process is, manifestly, 
in substantial accordance with the description 
in the original specification. 

Reissue No. 2571 is for an "improvement in 
the manufactui-e of caustic alkali," and claims 
"caustic alkali, incased or enveloped in a 
tight metallic integument or casing, substan- 
tially as above described." The mode of in- 
casing it, and its peculiar properties when so 
incased, are distinctly described and stated, 
and with no material variation of phraseology 
from that employed in the original specifica- 
tion. 

It is apparent that the subject of both speci- 
fications is caustic alkali, so put up and pre- 
pared as to secm'e special commercial prop- 
erties, protection against deliquescence, capa- 
bility of safe transportation, and adaptation 
to general use. The reissued patent, then, 
is for the same alleged invention described 
in the original specification, and the appar- 
ent object of the amendment was to make an 
explicit claim for it as a new article of manu- 
factm'e and commerce, which was distinctly 
indicated as the patentee's Invention, but was 
not technically claimed in the original speci- 
fication. 

It has been repeatedly adjudged that this 
may be done. "This," says Mr. Justice Mc- 
Lean, in Battin v. Taggart, 17 How. [58 U. 
S.] 84, "the patentee had a right to do. He 
had a right to restrict or enlarge his claim, 
so as to give it validity and effectuate his in- 
vention." And so Mr. Justice Grier held, in 
passing upon this patent, in this court in 
Pennsylvania Salt JIanuf *g Co. v. Gugenheim 
[Case No. 10,954]. 

The respondent- further objects to the pat- 
ent that the invention claimed is not novel. 
I do not propose tch notice in detail the evi- 
dence adduced on this point. It is sufficient 
to say of it generally that it does not prove 
that the product, with the distinguishing 
properties claimed by the patentee to belong 
to his, was in use before his invention. The 
hydrate of soda was a well-known chemical 
substance, rapidly deliquescent when exposed 
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to the air, and, by reason of its eaiisticity, 
difficult to handle and dangerous to transport. 
An obvious security against these risks was 
to inclose it in anti-corrosive air-tight ves- 
sels, and so it) was ti-eated; but in the modes 
adopted for its preseiTation it was only em- 
ployed in the laboratory, in surgical opera- 
tions, and in the arts, which would admit of 
the use of large quantities of it at one time. 

It was not until George Thompson, after 
repeated experiments, perfected his method 
of puttmg it up, that caustic soda was 
brought into very general household use in 
the manufacture of soap. This was undoubt- 
edly due to the plan devised by him for its 
preparation, whereby portability, safety, and 
convenience in handling and transportation, 
and special adaptation to domestic use were 
for the first time secured. The proofs, there- 
fore, fall short of overcoming the presumption 
of novelty arising from the patent. 

A graver objection is that which brings in 
question the patentability of the alleged in- 
vention. A patentable subject must be not 
only new and useful, but it must involve 
some exercise of the inventive faculty, and it 
must not be merely the application of an 
old thing to a new use. It is undoubtedly 
true that small metal cans and infusible ce- 
ment were in use befoi-e Thompson's inven- 
tion, and that caustic alkalies were preserved 
from deliquescence by Inclosure in ah--tight 
packages of glass, iron, and wood; but still 
the fact remained that caustic soda was un- 
available for general use, and especially for 
the domestic manufacture of soap. By 
Thompson's method, it was invested with 
commercial properties and practical adapta- 
bilities which did not pertain to it before. 

Its deliquescent tendency and corrosiveness 
confined its consumption within narrow lim- 
its. By Thompson's efCorts these difficulties 
were piuetically overcome, and it was fitted 
for general use and the supply of a univereal 
want In the language of Jlr. Justice Jjiving- 
ston, in Langdon v. De Groot [Case No. S,- 
059], it was rendered "more portable and 
convenient for use." The effect was im- 
mensely to increase its consumption in the 
domestic production of soap, which was be- 
fore manufactured by other methods, or in 
large establishments only. Indeed, it may be 
considered as originating a new branch of do- 
mestic manufacture. This is certainly indica- 
tive of original merit, and is demonsti'ative 
of its great public utility. 

The patentability of an alleged invention is, 
in many eases, most satisfactorily shown by 
its utility. In Webster on Subject Matter, 
30, it is said: "The utility, then, of the 
change, as ascertained by its consequences, 
is the real practical test of the sufficiency of 
an invention; and since the one can not exist 
without the other, the existence of one may 
be presumed in proof of the existence of the 
other. Wherever the utility is proved to exist 
in any great degree, a sufficiency of invention 
to support the patent must be presumed." 



Judged by the standard of utility, then, ii 
sufficiency of invention to support this patent 
is to be presumed. 

In a commercial sense, it has just claims to 
be regarded as a new product. It was so 
ti-eated by Commissioner Mason in the orig- 
inal application for a patent. In his opinion, 
he very forcibly says: "Had he discovered 
an ingredient which, mixed with alkali, 
would, without injury to its properties in 
other respects, have prevented it from a ten- 
dency to deliquescence, he would have made 
a patentable discovery. Is this not equally 
so? In fact, the packages of alkali, done up 
as proposed, may, in substance, be deemed a 
new commodity, a new article of mei-chan- 
dise, for, although its constituent ingi-edients 
are the same as were before known and 
used, a new property has in reality been com- 
municated to it. In point of fact, the article 
now ofEei'ed for sale is the alkali without any 
tendency to deliquescence; this, though chem- 
ically not new, is so commercially, and is so- 
proved by the affidavits filed." Equally satis- 
factory proof of this has been exhibited in 
this case, and to this is to be added the wide 
extension of its use as a significant recogni- 
tion of its novelty as a commercial product. 

The whole question was before this court 
in Pennsylvania Salt Manuf'g Co. v. Gugen- 
heim, supra, and the patent was held to be 
valid. Such a judgment, pronounced by a 
judge whose knowledge, experience, and 
ability invests his opinion with the weight of 
high authorit3% must and ought to overbear 
all doubts upon the subject in this contro- 
versy. 

That th^e ai*e differences in the methods 
employed by the complainant and respondent 
to incase the -soda and seal the packages is 
doubtless true; but the product of both is 
substantially the same, viz., caustic soda in- 
eased or enveloped in a tight metallic integu- 
ment, which may be presei'ved and transport- 
ed, and thus introduced into general use. The 
i-espondent is, therefore, an infringer. 

Inasmuch as the patent of the complainant) 
expired October 21, 1870, a decree for an ac- 
count only can be entered, which is accord- 
ingly directed. Let a similar decree be en- 
tered in the case of Pennsylvania Salt Man- 
uf'g Co. V. Barry [unreported]. 

[For other eases involving this patent, see 
note to Pennsylvania Salt Manuf'g Co, v. 6u- 
genheim, Case No. 10,954.] 



Case ISTo. 10,957. 

PENNY V. TAYLOR. 

[10 N. B. R. (1874) 200.] i 

District Com-t, S. D, Mississippi. 

Bakkhdptct — Power of Court to Ekjoix — ' 
Homestead Exejiptios — Joist Judgment — 

Termixatiox of Jurisdiction. 
1. The bankrupt court has jurisdiction to en- 
join parties from proceeding to judgment and 



1 [Reprinted by permission.] 
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execution in a state court during the pendency 
of proceedings in bankruptcy. 

2. Where the declaration of bankruptcy has 
been suggested and not denied, the plaintifE is 
estopped from further proceeding with his suit 
in the absence of an order authorizing it. 

3. Although a conveyance by a father to his 
son may be void as to creditors on account of 
fraud, the father is not thus deprived of his 
right to an exemption out of the property for a 
homestead. 

4. A joint judgment against the bankrupt and 
a tiiird party does not in any way afCect the 
right of the plaintifE to proceed against the third 
party, even though enjoined from enforcing ex- 
ecution against the banlirupt. 

5. The jurisdiction of the bankrupt court 
ceases with the granting of a discharge, and the 
plaintifE may then apply direct to the state court 
for relief. Bill dismissed, each party to pay his 
own. costs. 

[Cited in Adams v. Crittenden, 17 Fed. 45.] 

[This "was a proceediug by William Penny 
against A. H. Taylor. Heard on demurrer.] 

HILL, District Judge. The questions now 
presented arise upon the defendant's demur- 
rers to complainants bill, some of "which, al- 
though not necessary for the decision of this 
case under the conclusions to which I have 
an'ived, are yet important as principles ap- 
plicable to other cases, and will, therefore, 
be briefly stated. 

The bill states that the complainant, in Oc- 
tober, 1S6S, filed in this com! his petition, 
praying to be declared a bankrupt, and for 
the benefits of the bankrupt law [of 1867 (14 
Stat. 517)], that he was so declared, and, in 
November, 1868, obtained from the register 
a ceiUficate of protection; that a suit was 
pending against him in the circuit court of 
Chickasaw county, brought by defendant to 
recover the amount due upon a promissory 
note executed by one Murdock and himself, 
in 1859, for the sum of sis hundred and twen- 
ty-six dollars and eighty-seven cents; that at 
the February term, 1869, of said court, he 
suggested his bankruptcy, and asked for a 
continuance of said cause as to himself, un- 
til the question of his discharge should be de- 
termined, but that said application was re- 
fused, and judgment rendered against him for 
the sum of eleven hundred and ninety-one 
dollars and thirty-three cents; that, on the 
3d day of March, 1870, by decree of this com-t, 
he Tvas duly discharged from all his debts 
and liabilities existing on the 22d day of Oc- 
tober, 186S, and obtained a certificate accord- 
ingly; that, in the course of said bankrupt 
proceedings, the assignee set off to him, as a 
homestead, the tract of land upon which he 
then resided, but which, in March, 1867, he 
had conveyed, for a valuable consideration, 
to his son, C. Penny, who was then a minor, 
under twenty-one years of age; that, in claim- 
ing said homestead in his petition, the facts 
were stated and the claim made upon the 
presumption that said conveyance was void 
by reason of said minority. The report of 
the assignee was not excepted to, and was 



confirmed. But that in November, 1872, de- 
fendant caused to be issued upon said judg- 
ment an alias execution, and to have the same 
levied upon said tract of land, and the sale 
thereof advertised to be had on the 3d of 
March, 1873, and prays that said proceedings 
be enjoined. 

The demurrer admits the facts stated. The 
question Is, do these facts so admitted entitle 
the complainant to the relief sought? There 
are numerous grounds of demxirrer stated, 
some of which need not be considei'ed, but 
only such as present important principles, and' 
should be settled as rules of decision in such 
cases. 

First. It is insisted that this court has no 
jurisdiction to enjoin parties from proceeding 
to judgment and execution in a state court 
dui'ing proceedings in bankruptcy, and that 
the judgment having been rendered subse- 
quent to the commencement of the bankrupt 
proceedings, created a new debt and was not 
discharged by the decree. The constitution- 
ality of the bankrupt law, has not and can- 
not be successfully assailed, and, by its pro- 
visions, the declaration of bankruptcy, "with- 
out more, enjoins the commencement or fur- 
ther prosecution of any and all suits for the 
recovery of any demand provable under the 
act, imtil the question of discharge shall have 
been deta.'mined; and further provides that, 
upon the production of evidence of a declara- 
"tion of bankruptcy, the cause shall be sus- 
pended in the court in which it may be pend- 
ing, except when the amoimt in suit may be 
disputed; in such case, by order of the comt 
of bankruptcy, the plaintiff may proceed to 
ascertain the amovmt due by the judgment 
of the state court, but at that point the pro- 
ceedings are suspended until the question of 
discharge is determined. This is done both 
to relieve the bankrupt court and to conven- 
ience the parties, but can only be done by 
order of the bankrupt court, the formn upon 
which, necessarily, all jurisdiction as to the 
bankrupt's estate and the demands upon it 
are, immediately upon the declaration of bank- 
ruptcy, conferred. The, practice is for the 
bankrupt to suggest his bankruptcy; if not 
denied, it is considered admitted; if denied, 
then he must establish it by proof. The effect 
of the declaration of bankruptcy, as stated, 
is, of itself, an injunction against the further 
prosecution of any suit or other proceedings 
to enforce payment of a demand provable 
under the bankruptcy proceedings except in 
the case stated, and the creditor or plaintiff 
who, knowing that such declaration has been 
made without such permission, attempts to 
proceed further with his suit, is in contempt 
of this injunction, and Ms proceedings must 
be held illegal and void so long as the injunc- 
tion continues. The declaration of bankrupt- 
cy having been suggested and not denied, 
estopped the plaintiff from further proceeding 
with his suit in the absence of an order au- 
thorizing it, and, if there was such order, 
from any further attempt to enforce it until 
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tlie question of aiseharge had been determin- 
ed, or the injunction created by law dissolved 
by order of the bankrupt court; and the dis- 
cbarge having been granted, and its correct- 
ness not then questioned or since set aside, 
this debt must be held as discharged, it being 
clearly provable under the bankruptcy, but 
which the defendant declined in any way to 
do, but, upon the contrary, has entirely ignor- 
ed and treated the same with contempt. 

It is further insisted, by way of demurrer, 
that the complainant had, by the conveyance 
to his son, divested himself of all title or 
claim to the land, the sale of which is sought 
to be enjoined, and hence, having no interest 
in the land, he has no standing in court. The 
transfer made by the bankrupt to his son, as 
between them, divested him of his title and 
ownership, but if made with the intention of 
defeating his creditoi-s of the means of collect- 
ing their debts, the conveyance was void as 
to them, but, although void, would not de- 
prive him of his homestead right, and hence 
the necessity of claiming it if such fraud ex- 
isted. If it was a conveyance in good faith 
for a valuable consideration and no fraud ex- 
isted, which would upon general principles 
avoid it, the defendant having no lien upon it 
before the bankruptcy, he cannot now assert 
any, nor can any other creditor, so that the 
only question would be between the bankrupt 
and his son, who might not choose to assert 
it as against his father's right of homestead, 
so that in any event the homestead having 
been set ofO to the bankrupt, as against the 
defendant and his other creditors, he has a 
right to protect it. Again, it is insisted that 
the judgment enjoined is a joint judgment 
against Murdock and complainant, and that 
it is enjoined as to Murdock without his be- 
ing made a party to the proceedings; this 
is an entire misapprehension; the injunction 
in no way affects defendant's rights against 
Murdock, but only enjoins the enforcement 
of the execution as against complainant. 

It is also claimed as ground of demurrer 
that neither the land nor defendant's judg- 
ment were before the bankrupt court, or pass- 
ed upon by it. This is also a mistake; the 
bankrupt did bring his claim to the land be- 
fore the court, and it was set off to him as a 
homestead. The bankrupt also, by his sched- 
ule, brought the claim before the court, and 
if the defendant did not choose to prove it, it 
was his own neglect, and he must suffer the 
consequences. If the conveyance made by 
the bankrupt to his son was void, and the 
bankrupt has no interest in it as a homestead, 
then it should be sold for the benefit of all the 
creditors, no lien having attached to it at the 
time of the commencement of the proceedings 
in bankruptcy. But it is insisted that no 
matter how these questions may be, this court 
has no jurisdiction to enjoin parties from 
proceeding in state courts, and that when 
parties first commence proceedings in the 
state courts, they cannot be enjoined from ob- 
taining their judgments and enforcing them 
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in such courts. Were this position correct, 
it would defeat the very end and purpose of 
the bankrupt law, with its just and humane 
provisions. It is unnecessaiy to go beyond 
the act itself to find the most full and com- 
plete jurisdiction conferred upon the bank- 
rupt coiurt, of the bankrupt, his estate of 
eveiy kind, accrued or possessed by him at 
the date of the bankruptcy, and of all per- 
sons having any claims thereon, and the 
most full and ample powers are given to the 
bankrupt coui-t, to make such orders and de- 
crees upon all such persons as will secure the 
object of the law, namely, the assertion and 
protection of the rights of all parties who 
have priority, and an equal distribution 
among the general creditors of the remainder, 
and the* discharge of the bankrupt from lia- 
bility when entitled to it under the provisions 
of the law. Were it necessary to strengthen 
the position by reference to adjudicated cases, 
they will be found unanimous, with one or 
two exceptions, and which, when the facts 
in these one or two eases are considered, will 
scarcely be found exceptions. That the com- 
plainant is clearly entitled to the relief sought, 
as stated in his bill, I have no doubt. The 
only doubt is as to the forum in which he 
should assert his rights. The jurisdiction is 
full and complete in this court until the grant- 
ing of the discharge, and the estate is com- 
pletely woimd up and closed. There must, 
however, be a time when its jurisdiction 
ceases. The decree of discharge and ceitifi- 
cate furnish the bankrupt with the means of 
defense, of which he can avail himself in any 
court of justice, state or national. It also 
furnishes a means of defense to all others 
who may have rights derived from the bank- 
rupt couit, and to which, but for such ti-ans- 
fei-s, the bankrupt could have availed himself, 
had such transfer not been made as against 
those claiming demands against the bankrupt. 
The order and decrees of the bankrupt 
court, like the judgment and decrees of all 
other courts of record, when the com-t has 
juiisdiction of the subjected matter and of 
the persQn, miist be held conclusive until 
roversed or set aside by proper procee'dings 
for that purpose. The record shows that 
the petition for discharge was filed the 6th 
of May, 1869, within proper time; the dis- 
charge was granted in 1870, the estate hav- 
ing been wound up and settled and the as- 
signee discharged November 6th, 1869. I 
am therefore of the opinion that, with the 
granting of the discharge and furnishing the 
banki*upt with his certificate, the jurisdic- 
tion of this court ceases, and that the com- 
plainant's remedy is either by an applica- 
tion to the judge of the court in which the 
judgment was rendered, and from which 
the execution issued, for a supersedeas of 
the execution, or to the chancellor of the 
district in which the land lies, for an injunc- 
tion, either of which, I doubt not, has juris- 
diction, and will afford the relief. Such be- 
ing the case, for the cause stated, the de- 
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murrer must be sustained, and the bill dis- 
missed, but without prejudice to the com- 
plainant to assert his rights in the proper 
forum. This question of judgment being 
a new one, not only in this court, but in all 
others, so far as I am informed, and being 
of the opinion that the defendant^ by his 
course, is not entitled to his costs, each party 
must pay his own costs. 



Case N"o. 10,958. 

PENROSE V. PENROSE. 

[17 Blatchf. 332J x 

Circuit Court, B. D. New York. Nov. 29, 1879, 

Removai. of Causes — Refusal op State Codkt 
TO Make Ordeu—Injunotiox. 

1. Ad injunction will not be granted to re- 
strain a defendant from proceeding in the state 
court in a cause which llie plaintiff claims has 
been removed into this court, although the ju- 
risdiction of this court over the cause is clear, 
and the state court has refused to make an or- 
der for the removal of the cause, and the de- 
fendant has noticed the cause for trial in the 
state court. 

2. Such injunction is not required to uphold 
the jurisdiction of this court over the cause, 

[This was a proceeding by Edward Pen- 
rose against Thomas B. Penrose. Heard on 
motion for an injimction.] 

Henry O. Place, for plaintiff. 
Peekham & Tyler, for defendant. 

BENEDICT, District Judge. This Is a mo- 
tion for an injunction to restrain the defend- 
ant from taking further proceedings in this 
cause in the state court, where, as it appears, 
the defendant has noticed the cause for 
trial at the November term. The facts stat- 
ed in the affidavit read in. opposition to this 
motion afford no ground upon which to deny 
the jurisdiction of this court No defect in 
the proceeding taken to remove the cause has 
been called to my attention, nor do the facts 
stated in regard to what has occurred in the 
cause afford any ground upon which to deny 
that jurisdiction of this court over the cause 
is complete. It appears, from the moving 
papers, that the state court has denied the 
application of "the defendant for an order di- 
recting the removal of the cause, but no copy 
of the opinion of the judge assigning his rea- 
sons for refusing the order of removal has 
been furnished me. I am, therefore, without 
information as to any fact upon which to de- 
termine that the cause has not been removed 
to this court. It is well settled, that no or- 
der of the state court directing the removal 
Is necessary, and, as before stated, no defect 
in the proceedings taken to effect the remov- 
al has been pointed out. I cannot, there- 
fore, deny this motion upon the ground of 
want of jurisdiction over the cause. I must, 
however, deny It upon the ground that the 

1 [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 



Injunction asked for is not redutred to up- 
liold the jurisdiction of this court over the 
cause. The practice in cases like this has 
been settled for this court, in the case of Fisk 
V, Union Pacific R. Co. [Case No, 4,827], 
where an application similar to the present 
was denied. Upon the authority of that 
case the present motion must be denied. 

[NOTE. The defendant subsequently obtain- 
ed an order from the state court directing the 
removal of the cause and taxing the costs of 
the motion in his favor. The costs not being 
paid, he moved in this court for a stay of pro- 
ceedings until the costs should be paid. This 
motion was denied upon the ground that the 
state court had lost all jurisdiction over the case, 
and therefore could not award costs. Penrose 
V. Penrose, 1 Fed. 479.] 



PENROSE FERRY BRIDGE CO. (DEYOE 
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488. 

PENSACOLA (MILNER v.). See Case No. 
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PENSACOLA & G. R. CO. (UNITED 
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Case N^o. 10,959. 

In re PENSACOLA LUMBER CO. 

[8 Ben. 171.] i 

District Court, S, D. New York. June, 1875. 

Bankruptcy — Settins Aside Adjudication — 
Dissolution op Cokpouatiok— Jurisdiction. 

1. On the 6th of February, 1875, a petition of 
the trustees of a corporation, praying for the dis- 
solution of the corporation, with affidavits ac- 
companying, was presented to the supreme court 
of the state of New York, and thereupon an or- 
der was made "that the said corporation be and 
the same is hereby dissolved and shall from 
henceforth cease and determine, except only 
that power is hereby reserved to the officers of 
said company to convey its property to the said 
receiver, as hereby directed." No other order 
was made by tie state court in that proceeding. 
On the 27th of February a voluntary petition in 
bankruptcy was filed by the corporation, in the 
view that the proceeding in the state court had 
been without jurisdiction and was void. An as- 
signee in Kankruptey was appointed, and the 
proper steps were taken to vest him with the 
title to the property of the coloration. Cred- 
itors of the corporation, who claimed to have ob- 
tained liens by attachment of the property of 
the corporation, on the 15th of February, ap- 
plied to have the adjudication in bankruptcy va- 
cated, on tie ground that the corporation had 
been dissolved before the filing of the petition in 
bankruptcy: Seldt that, in proceedings in regard 
to the voluntary dissolution of corporations, un- 
der the Revised Statutes of the State of New 
York (2 Rev. St. 466), no presumption of juris- 
diction attends the judgment of the court, but 
the facts essential to the exercise of jurisdiction 
must appear upon the record of the court. 

2. The order of the state court dissolving the 
corporation, without a previous order to show 
cause, its publication, and the report of a mas- 
ter, as required by sections 61, 63, and 65 of the 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission,] 
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Revised Statutes, was without jurisdiction and 
was void- 

3. The application to vacate the adjudication 
must be denied. 

In bankruptcy. 

North, Ward & Wagstaff, for application. 
"W. R. Darling, for assignee in bankruptcy. 

BLATCHFORD, District Judge. On the 
authority of the case of Galpin v. Page, IS 
Wall. [85 TJ. S.] 350, I must hold that the cor- 
poration had not been dissolved at the time 
it presented its petition in bankruptcy to 
this court. The provisions of the Revised 
Statutes of New York (2 Rev. St. 466), in re- 
gard to the voluntary dissolution of corpora- 
tions, confer upon the court of chancery, 
now the supreme court, special powers, to be 
exercised in a special manner, and over a 
subject not within the ordinary jurisdiction 
of the court. These powers are to be exer- 
cised on the performance of prescribed con- 
ditions. In such a case no presumption of 
jurisdiction attends the judgment of the 
court, but the facts essential to the exercise 
of the special jurisdiction must appear upon 
the record of the court. Assuming that the 
petition presented to the state court con- 
tained what is required by section 59 of the 
statute, and was verified as required by sec- 
tion 60 (facts which are, however, disputed), 
section 61 requires, that, on the papers pro- 
vided for by the preceding sections of the 
statute being filed, "an order shall be enter- 
ed requiring all pei"Sons interested in 'such 
corporation' to show cause, if any they have, 
why 'such corporation' should not be dis- 
solved, before some master of the court, to 
be named in such order, at some time and 
place therein to be specified, not less than 
three months from the date thereof." Sec- 
tion 62 requires notice of the contents of 
such order to be published in certain news- 
papers. Section 63 provides for a hearing 
before the master and for the taking of tes- 
timony by him, and for a report thereon by 
him to the court. Section 65 provides as fol- 
lows: "Upon the coming in of the report of 
the master, if it shall appear to the court 
that such coi-poration is insolvent, or that, 
for any reason,, a dissolution thereof will be 
beneficial to the stockholders, and not in- 
jurious to the public interest, a decree shall 
be entered dissolving such corporation, and 
appointing one or more receivers of its es- 
tate and effects; apd such corporation shall 
thereupon be dissolved and shall cease." 

In the present case, the petition of the 
trustees of the corporation, and the affida- 
vits accompanying it, were vexified on the 
5th of February, 1875, and were presented 
to the court on the 6th of February. The 
order made by the court thereupon was not 
an order to show cause, as required "by sec- 
tion 61 of the statute, but was an order 
"that the said corporation be and the same 
hereby is dissolved, and shall from hence- 
forth cease and determine, except only that 



power is hereby reserved to the ofiicers of 
said company to convey its property to the 
said receiver, as hereby directed." No other 
order was ever made by the state court in 
the proceeding. The petition in bankruptcy 
was filed in this court on the 27th of Febru- 
ary, 1875, by the corporation, acting on the 
view that it had not been dissolved, and that 
the proceeding in the state court was with- 
out jurisdiction and v-oid. An assignee in 
banki-uptcy has been appointed, and the 
proper steps have been taken to vest him 
with the title to the property of the cor- 
poration. Creditors of the corporation, who 
claim to have obtained liens by attachment 
of the property of the corporation, on the 
15th of February, 1875, after it was, as they 
now allege, dissolved, apply to this court to 
vacate the adjudication in bankruptcy, on 
the ground that the corporation was dis- 
solved when, on the 27th of February, it 
presented its petition in bankruptcy, by hav- 
ing been dissolved on the 6th of February. 
Of course, their liens can be maintained 
only by their insisting elsewhere that the 
corporation was still in being on the 15th of 
February, for the purposes of their attach- 
ments. Yet, being creditors of the corpora- 
tion, they have a right to intervene and be 
heard, to make the application to vacate tlie 
adjudication. 

The order of the state court dissolving the 
corporation was without jurisdiction. It 
had no power to make an order of dissolu- 
tion, without first making an order to show 
cause, returnable not less than three months 
afterwards, and without seeing that the or- 
der was duly published, and without receiv- 
ing the report of the master. Only after that 
should have been done had it any power to 
make a decree dissolving the corporation, 
and only "thereupon" could the corporation 
be dissolved. It appears affirmatively by the 
record that none of these prerequisites wero 
complied with. The proceeding in bank- 
ruptcy then intervened and laid hold of the 
property of the corporation. The corpora- 
tion retained its corporate existence and its 
title to its property, when the petition in 
bankruptcy was filed, notwithstanding the 
order made by the state court on the 6th of 
February. It makes no difference that the 
petition in bankruptcy was a voluntary pe- 
tition, and that the petition was not filed by 
creditors. The corporation received its cor- 
porate existence and its functions, by virtue 
of which its creditors dealt with it, from the 
sovereign authority of the state. They re- 
mained with it when the petition in bank- 
ruptcy was filed, it not having then been 
dissolved by any competent proceeding. The 
application to vacate the adjudication is de- 
nied. 

[NOTE. Subsequently a bill for an injunc- 
tion was instituted by the Freeman's National 
Bank against O. Edgar Smith, assignee in bank- 
ruptcy of the Pensacola Lumber Company. 
The injunction asked for was denied. Case No. 
5,089.] 



[19 Fed. Cas. page 199] 

Case Wo. 10,960. 

PBNSACOLA TEL. CO. v. -WESTERN 

UNION TEL. CO. 

[2 Woods, 643.] i 

Circuit Court, N. D. Florida. March Term, 
1875.2 

Constitutional Law — E.kclusite Pkivilegb to 
^ Build Telegraph Lines— Conflict cfLatvs. 

1. The section of an act of a state legislature 
which purported to ^ive the exclusive right to a 
telegraph company, incorporated by it, to erect 
and use lines of telegraph within certain coun- 
ties of the state, is in conflict with the act of 
congi-ess approved July 24, 1866 [14 Stat. 221], 
entitled "An act to aid in the construction of tel- 
egraph lines, and to secure to the government 
the use of the same for postal, military and oth- 
er purposes;" and the section conferring such 
exclusive right is therefore null and void. 

[Cited in Com. v. Louisville Bridge Co., 42 
Fed. 245; Mercantile Trust Co. v. Atlantic 
& P. R. Co., ea Fed. 519.] 

2. Congress has the constitutional power to 
pass an act giving to telegraph companies, or- 
ganized under state laws, the right to construct 
and use lines of telegraph along any of the mili- 
tary or post roads of the United States. 

This was a cause in equity which was sub- 
mitted on the pleadings and evidence for final 
decree. 

Ghas. W. Jones, K. L. Campbell, and G. A. 
Stanley, for complainant. 

0. C. Youge and E. A. Maxwell, for de- 
fendant. 

WOODS, Circuit Judge. The bill avers in 
substance that on the 11th day of December, 
1S66, the legislature of the state of Florida 
passed an act by which it made the com- 
plainant company a body corporate, and con- 
f eiTed upon said company the sole and exclu- 
sive right and privilege of establishing and 
maintaining lines of electric telegraph in the 
counties of Escambia and Santa Rosa. [Laws 
1S06, 'p. 54.] That in pursuance of authority 
conferred by its act of incorporation, the said 
company had erected a line of telegraph 
along the right of way of the Alabama & 
Florida Railroad Company, within the county 
of Escambia, from Pensacola to the Alabama 
line, a distance of forty-seven miles. That by 
virtue of the pretended authority contained 
in an act of the legislature of Florida, ap- 
proved February 19, 1874 [Laws 1874, p. 5J>], 
the defendant company, disregarding the «s- 
elusive rights conferred upon complainant by 
its charter, is proceeding to erect in the coun- 
ty of Escambia, and along the identical rail- 
way route where the line of complainant is 
erected, a line of electric telegraph, and it is 
the purpose of defendant to use its line, when 
erected, for the transmission of telegraphic 
dispatches for hire. That the erection and use 
of said line will greatly impair the value of 
the line erected by complainant, and deprive 
it of the benefit of its exclusive privileges 

1 [Reported by Hon. William B. Woods, Cir- 
<!uit .Tudge, and here reprinted by permission.] 

2 [Affirmed in 96 U. S. 1.] 
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within the counties of Escambia and Santa 
Rosa, giunted by the legislature of Florida, 
The bill praysthat defendant-may be restrain- 
ed from the erection and use of said line of 
telegi-aph within the county of Escambia in 
the state of Florida. The answer admits that 
the defendant company is erecting a line of 
telegraph from Pensacola to the Alabama 
state line, all within the county of Escambia, 
in the state of Florida. It avers tliat the line 
willfoUowtherightof wayof the Louisville & 
Pensacola Railroad Company, from which it 
has obtained a license to erect its line upon 
said right of way, and it claims the right to 
erect and use its line for the purpose of trans- 
mitting messages by telegraph for hire, by 
virtue of authority granted by the legislature 
of Florida, and also by virtue of an act of 
congress, approved July 24, 1866. The an- 
swer avers that the defendant has filed with 
the post master general its written accept- 
ance of the restrictions and obligations re- 
quired by said act. 

As in my judgment, the law of congress 
is sufiicient authority for the acts of defend- 
ant, it will only be necessary, in deciding this 
case, to consider its provisions. It is entitled 
"An act to aid in the construction of tele- 
graph lines, and to secure to the government 
the ufee of the same for postal, military and 
other purposes," and is foxmd on pages 221, 
222, 14 Stat. (Rev. St. tit "Telegraphs"). The 
first section declares that any telegraph com- 
pany now organized, or which mayohereaf ter 
be organized under the laws of any state of 
this Union shall have the right to construct, 
maintain andoperate lines of telegraph * '> * 
along any of the military, or post roads of 
the United States, which have been or may 
hereafter be declared such by act of congress. 
Section 2 provides that telegraphic communi- 
cations between the several departments of 
the government of the United States, and 
their officers and agents, shall, in their ti-ans- 
mission over the lines of said companies, 
have priority over all other business, and 
shall be sent at rates to be annually fixed by 
the' post master general. The 3d section, 
among other things, provides that the United 
States may, at any time after the expiration 
of five years from the passage of the act for 
postal, military or other purposes, purchase 
all the telegraph lines, property, and effects 
of any or .all of said companies at an ap- 
praised value, to be ascertained by five com- 
petent, disinterested persons, to be appoint- 
ed as is provided in said section. The 4th 
and last section declares that before any tel- 
egraph company shall exercise any of the 
powers or privileges conferred by this act, 
such company shall file its written acceptance 
with the post master general of the resti'ic- 
tions and obligations required by this act. 
By an act of congress approved June 8, 1872 
(Rev. St § 3964 [17 Stat. 283]), all raihroads 
are declared to be post roads. This act of 
July 22, 1866, the provisions of which have 
just been stated, was, it will be observed, in 



PENT (Case No. 10,961) 



[19 Fed. Cas. page 200] 



force before the passage of the act ot the 
legislature of Florida, incorporating the com- 
plainant, and giving it exclusive privileges. 
The constitution of the United States (ax-ticle 
5) declares, that "this constitution and the 
laws of the United States, which shall be 
made in pursuance thereof, * * * shall 
be the supreme law of the land, and the 
judges in every state shall be bound thereby, 
anything in the constitution or laws of any 
state to the contrary, notwithstanding." If 
congress had power to pass this act, it 
would seem to follow, that the act of the 
legislature of Florida could not override it. 
It will be observed, that the act contemplates 
the use of the telegraph lines for postal, mili- 
tai'y or other purposes; that it gives the busi- 
ness of the several departments and ofla.eers 
of the government the priority over all other 
business, and at rates to be prescribed by an 
officer of the government, and that it pro- 
vides for the purchase, at an appraised value, 
by the government, if it shall so elect, of the 
lines of the companies which take advantage 
of the act. and the companies are required 
to assent to these conditions. The power of 
congress to pass the act may be referred to 
the power to regulate commerce among the 
several states (Gibbons v. Ogden, 9 Wheat. 
[22 U. S.] 189-229), or it may be refeiTed to 
the power to establish post offices and post 
roads, or to the power to raise and support 
armies, or to the power to make all laws 
which sljall be necessary and proper for car- 
rying into execution the foregoing powers. 
The use of the electiic telegraph by the 4le- 
partments and officers of the government has 
become absolutely necessary to the canning 
on of the operations of the government. The 
functions of tlie government, either in war 
or peace, could not now be carried on with- 
out its use. The power, therefore, to se- 
cure its advantages must necessarily exist 
in congress. It is not supposed, nor is it 
claimed by defendant that the act of con- 
gi-ess gives a telegraph company the right to 
occupy the right of way owned by railroad 
companies without compensation. The right 
of way of a railroad company is private 
propeity and cannot be taken for public or 
private use without compensation. The main 
pui-pose and effect of the law is to prevent 
just such legislation by the states as that 
set up by the complainant in this case. If 
every state legislature should undertake to 
pass such charters as that granted to- the 
Pensaeola Telegraph Company, the opera- 
tions of the general government, so far as 
they are carried on by the telegraph compa- 
ny, would be greatly impeded if not abso- 
lutely obstructed. But it is claimed by the 
counsel for the Pensaeola Telegraph Compa- 
ny, that it was not the purpose of the act of 
congress to authorize the telegi-aph com- 
panies of one state to erect telegraph lines 
along post roads within the limits of another 
state. It would seem to be a sufficient an- 
swer to this, that the act itself makes no 



such restriction. Its language is plain and 
unequivocal: "Any telegraph company now 
organized or which may hereafter be organ- 
ized tmder the laws of any state of this 
Union shall have the right to consti'uct and 
operate lines of telegraph » * * along 
any of the military or post roads of the Unit- 
ed States which have been or may hereafter 
be declared such. " Here is no such restriction 
as the complainant insists upon. Such a 
restriction, it is plain to see, would defeat 
tlie object of the act which is to provide tel- 
egraph lines all over the country, of which 
the government should have the priority of 
use at reduced rates, and which it may piu- 
chase at its option. 

Upon the whole case, I am of opinion that 
so much of the act of the legislature of Flori- 
da, as purported to give the exclusive right 
to the complainant to erect and use lines <)f 
telegraph in the counties of Escambia and 
Santa Rosa was in conffict with the act of 
congress and, therefore, null and void. 
These views coincide with the opinion ex- 
pressed in the case of Western Union Tel. 
Go. V. Atlantic & P. Tel. Co.. 5 Nev. 102. 
The result is, that the complainant has not 
shown itself entitled to the injunction prayed 
for by its bill. The bill must therefore be 
dismissed at complainant's cost Decree ac- 
cordingly. 

[NOTE. The decree in this case was affirmed 
upon appeal to the supreme court, Mr. Chief 
Justice Waite delivering the opinion; Mr. J\is- 
tice Field and Mr. Justice Hunt dissenting. 96 
U. S. 1.1 
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PENT et al. v. The OCEAN BELDB.i 
District Court, S.- D. Florida. Jan., 1861. 
Salvage Compemsatios — How Determined — 

DiSTRIBOTlOS. 

[1. Salvage is a reasonable compensation; an 
adequate reward for saving property, and not 
any definite proportion of the value saved. The 
reasonableness of the compensation depends up- 
on a full and fair consideration of time, place, 
labor, danger, value, and number of salvors who 
performed or were necessary to perform the sal- 
vage service.] 

[2. What would be no more than reasonable 
salvage on the coast of Florida, where so many 
wrecks occur, and where the assistance of so 
few transient vessels can be had, and where con- 
sequently the employment of so many wrecking 
vessels has been found necessary, might be un- 
reasonably large in the neighborhood of com- 
mercial ports, where wrecks are fewer, and pass- 
ing vessels numerous.] 

[3. Salvors are entitled of right only to a rea- 
sonable compensation for work and labor, and no 
injustice is done them if any reward beyond this 
is withheld. Such additional reward is not 
made on account of the salvors at all, but purely 
for the good of commerce in general, to en- 
courage others to save property in like peril.] 

1 [Not previously reported,] 
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[4, In places where wrecking is a business, 
and salvors engage therein more from interest 
than humanitv, the scale of salvage awards 
should be so adjusted as that it will never be to 
the interest of a salvor that a ship should be 
lost, and that it should always be to his interest 
that she should be saved in a condition as little 
damaged as possible.] 

[5. "Where a ship laden with cotton, stranded 
near Marquisas Island, 30 miles from Key West, 
was gotten off, in good weather, by the aid of 
8 wrecking vessels, aggregating 481 tons, with 
64 men, and a steam propeller of 450 tons, with 
21 men, after lightening her of 1,140 bales of 
cotton, and was then towed around an extensive 
slioal about 70 miles, to the harbor of Key 
West, hd(J, that §17,000 should be allowed upon 
an aggregate valuation of $165,000, it appearing 
that, had the weather been bad, the ship, from 
her exposed situation, would have been in great 
peril of total loss.] 

[6. Licensed wrecking vessels are entitled to 
be admitted to assist in the order in which they 
arrive, if further assistance is needed; ana. if 
some are excluded, and a vessel arriving after 
them, is permitted to render assistance which 
they could have rendered, they will he permit- 
ted to share in the salvage; but they are not en- 
titled to an equal share with the others, and 
thev should be awarded only so much as, nnddr 
all the circumstances, the court may think them 
equitably entitled to, and so much as will make 
it to the' interest of the wreckers to conform to 
the rule above stated.] 

[This was a libel by James Pent and others 
against the ship the Ocean Belle and cargo to 
recover salvage for services rendered.] 

"W. C. Maloney, for libel. 

S. X Douglas, for respondent. 

MARVIN, District Judge. This ship, lad- 
en with 3,048 bales of cotton, bound from 
New Orleans to Liverpool, ran ashore near 
Marquisas Island, situated about thirty miles 
to the westward of this place, on the morn- 
ing of the 6th of January, 1861. Learning 
that the ship was ashore, eight wrecking ves- 
sels, of the aggregate tonnage of 481 tons, 
carryhig in all sixty-four men, and a steam 
propeller of the bui-then of 450 tons, cai'- 
rying twenty-one men, proceeded from this 
port to ,her assistance, and, after carrying 
out an anchor, lightened the ship of 1,140 
bales of cotton, when, by heaving at the 
windlass, and tugging by the steamer, the 
ship came ofiC the reef- She was then towed 
around an extensive shoal, and brought to 
tliis place. She was towed in all about sev- 
enty miles. The weather was good, and the 
ship sustained but little damage while 
ashore, so that the ship is in a fit condition 
to proceed on her voyage without bemg dis- 
charged or repaired. Had the weather been 
bad, her exposed situation would have sub- 
jected her to gi-eat peril of total loss. The 
value of the ship, for the purpose of deter- 
mining the question of salvage, may be es- 
timated at ?30,000, and the cargo at §135,- 
000, making the aggregate $1(K3,000. The 
questions to be decided are, what amount of 
compensation ought to be allowed for the 
services rendered in saving the ship and 
cargo, and how shall the sum allowed be 
divided among the salvors? 
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As to the first question, the law has long 
since been settled in England and the Unit- 
ed States that salvage is a reasonable com- 
pensation; an adequate reward for saving 
property exposed to marine peril, and not 
any definite proportion of the value saved. 
The reasonableness of the compensation 
must, in the nature of the case, depend upon 
a full and fair consideration of all the cu-- 
cumstances of time, place, labor, danger, value, 
and number of salvors who performed, or 
were necessaiy to perform, the salvage ser- 
vice. What would be no more than rea- 
sonable on this coast, where so many ship- 
wrecks occur, and where the assistance of 
so few tiansient or trading vessels, can be- 
bad to save the property, and where, conse- 
quently, the employment of a number of reg- 
ular wrecking vessels has been foimd nec- 
essaiy for that purpose, might be unreason- 
ably large in the neighborhood of commer- 
cial ports, or on the coast of England or the- 
United States, or in any place where regu- 
lar wrecking vessels were unnecessary, be- 
cause wrecks were fewer, and the assist- 
ance of ti-ansient persons or vessels could 
be more easily obtained. But there must 
be a limit to the augmentation of the rates 
of salvage for services rendered on this coast, 
and that limit will be more clearly seen by 
adverting to the reasons which the law as- 
signs for allowing salvage in any case for 
services rendered on any other sea or coast. 
Persons engaging m the business of wreck- 
ing are very apt to acquire a habit of think- 
ing that they are entitled of right to a re- 
ward for saving property,— to something 
more than common pay for common labor. 
And when that reward is withheld from 
them, or is not so large as they think it 
ought to be, they thhik gi-eat injustice is 
done them. Whereas the truth of the mat-'^ 
ter is, according to all the leading cases on 
the law of salvage in England and the Unit- 
ed States, salvors are entitled of right to a 
reasonable compensation for work and labor 
only; and no injustice is done them when 
they are paid this, and the reward Is with- 
held. The reward— or the excess beyond 
pay for work and labor— is not awarded to- 
them on their own account at all, but purely 
on account of commerce in general, to en- 
courage others to save property in the like- 
peril. If persons would as readily and vol- 
untarily save property on the sea as they do- 
on shore from a burning house, no salvage 
would be decreed by the courts in the one 
case any more than in the other. Mason v. 
The Blaiean, 2 Cranch [9 U. S.] 240; The 
Sarah, 1 0. Rob. Adm. 312, note; The Hec- 
tor, 3 Hagg. Adm. 95. From this view of the- 
subject, it follows that salvages ought never 
to be graduated at higher rates than the- 
good of commerce really requires; and when- 
ever it appears that more vessels and men 
are employed in the business of saving prop- 
erty than the good of commerce truly re- 
quires, it is evident that the rates of salvage 
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liave been too high,— too stimulating,— and 
the court should at once he admonished that 
the good of commerce required that they 
should be reduced. Commerce may be dam- 
nified by too high salvages, not only by 
being subjected to their payment, but also 
by increasing the inducement to salvors to 
collude with shipmasters with a view to the 
acquisition of such salvages. It is believed 
that no vessel or cargo has been lost on this 
coast in many years in consequence of an in- 
suflScient supply of wreeting vessels and 
men to save them. This fact is evidence 
that the salvages have been sufficiently high 
for the good of commerce. We have no evi- 
dence that they have not been too high; and 
whetlier they may not be somewhat reduced 
and gi-aduated on a lower scale to the ad- 
vantage of commerce is a question worthy of 
the very serious consideration of the court. 
That the interests of persons engaged in 
the wrecking business cannot be promoted 
by high rates of salvage, is perfectly obvi- 
ous to the mind of every impartial and dis- 
interested person. High i-ates of salvage 
induce a large number of persons to engage 
in the business and share its profits. An in- 
crease in the number of the sharers dimin- 
ishes the share of each, in like manner as 
an increase in the divisor diminishes the 
quotient. A further increase in the salvages 
would have the same effect. A progressive 
series of augmentations in the rates of sal- 
vage would end in taking the whole property 
saved for the salvage, and in collecting a 
large number of persons upon the coast, de- 
pendent upon shipwrecks for their living, 
whose individual annual shares, on account 
of their increased numbei-s, would be no larger 
than shares of a less number, receiving only 
salvages gi-aduated on a moderate scale. The 
interests of the professional salvor cannot, 
in the long run, be promoted by high rates 
of salvage; and his interests, when rightly 
understood, will always be seen to be in 
harmony with the interests of commerce. 
Both ai-e best secured, in the long run, by 
moderate salvages. 

"We will now advert to number of cases, 
tty way of showing what have been the usual 
rates of salvage decreed by this court. We 
shall select the cases indifferently from the 
two classes: First, from that when the ves- 
sel was saved; and, second, where it was 
lost. The Ellen Hood [Case No. 4,377] was 
decided in 1855. That ship ran ashore to 
the northward of Cape Florida, about 150 
miles from this place. She Avas laden with 
3.039 bales of cotton. Ten wrecking vessels, 
carrying in all eighty men, lightened her of 
961 bales, heaved her off, and brought her to 
this part The ship and cargo were valued 
at $192,391. The court decreed $20,500 for 
salvage. The Courier [Id. 3,283], laden with 
3,024 bales of cotton, got ashore on Carys- 
fort Ileef, and lay in an exposed situation. 
The master carried out his own anchors, aft- 
er which the weather became bad, and the I 



crew insubordinate. Sis wrecking vessels, 
can-j-ing sixty-two men, carried out another 
anchor, lightened the ship of 900 bales, and 
heaved the ship off. They were employed 
several days in performing the service, the 
weather being too bad to work. The ship 
and cargo were valued at $140,000, and $19,- 
000 were decreed for salvage. The case of 
Roberts v. The Ocean Star [Id. 11,908] was 
decided in 1860. This ship, laden with 2,590 
bales of cotton, went ashore on the outer side 
of Brewster Reef,— a dangerous reef situated 
near Cape Florida. Four wrecking vessels 
and a number of fishing boats, possessing an 
aggregate tonnage of 401 tons, and caiTying 
67 men, carried out three anchors, and light- 
ened the ship of 583 bales. The master left 
the ship as soon as the first wrecking vessel 
was loaded (very improperly, as the court 
thought) to go to Key West to make arrange- 
ments with his consignee. The ship was in 
a veiy dangerous situation, demanding the 
utmost care and skill to extricate her. The 
'tt'reckers exercised both, and saved the ship 
and cargo. She leaked badly, re'quiring con- 
stant pumping on her way to this port The 
ship and cargo were valued at $106,000; sal- 
vage, $16,500; seamen's shares, $95. The 
Maiia Pike [Id. 9,081], laden with cotton and 
molasses, ran ashore on North Key Flats, 
one of the Tortugas Shoals. Three smacks, 
carrying twenty men, went to her assistance. 
They found the master employed in staving 
his deck load of molasses to ligthen the ves- 
sel. She was lying easy, but sun-ounded 
with intricate and extensive shoals. On the 
arrival of the smacks the master ceased the 
business of staving the casks of molasses, 
and the next morning forty barrels of mo- 
lasses were put on board one of the smacks, 
and, sail being made, she went off the reef 
into deep water by an inner channel known 
to the salvors, but unknown to the master. 
Considerable skill and good judgment were 
displayed by the salvors in managing the 
sails to get the vessel clear of the shoals, and 
in subsequently piloting the vessel through 
the channel out to sea. The master could 
have got the vessel afloat by throwing over- 
board the forty barrels of molasses, but he 
could not have got her out of her difficulties 
without a pilot The court said: "The 
chief value of the services consisted in the 
piloting, which very likely was the means of 
saving the vessel and cargo." The value of 
vessel and cargo was estimated at $32,000; 
the salvage was $3,200; shares, $65. The 
Laui-a Russ [Id. 8,120] was stranded on Al- 
ligator Reef in 1860, laden with an assorted 
cargo. Two wrecking vessels and several 
boats, canning in all twenty-eight men, car- 
ried out two anchors, and paitly loaded one 
of the vessels. They then heaved her off. 
warped her some distance into deep water, 
and brought her to this port. Value $24,000 '; 
salvage, .^,000. In the case of The Pilgi-im 
[Id. 11,166], two wi-ecking vessels and eight- 
een men can-ied out an anchor and heaved 
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the vessel off the American Shoal. Value, i 
§10,000; salvage, $1,500. The Calcutta [M. 
2,298], valued at $60,000 was piloted from the 
Washerwoman Shoal where she lay in a peril- 
ous situation, into Key West, and $1,500 was 
decreed for the service. 

In the following cases the vessels were 
lost: The Eliza Mallory [Case No. 4,305] 
was wrecked in 18G0. on tlie coast north of 
Cape Florida, laden with 4,923 hales of cot- 
ton, weighing 180 pounds each. Twelve 
wrecliing vessels were employed various and 
different lengths of time— some one weelr, 
some five— in saving the cargo. The water 
in the ship came up about two feet over the 
lower deck, so that all the cotton saved from 
the lower hold was saved by diving, but the 
diving was attended with less difficulty than 
is usual in cases where the bales are larger. 
The whole cargo saved was valued at $56,- 
445. The total salvage allowed was $16,- 
241. The rates of salvage were one-fifth on 
the dry, one-thii*d on that partly wet, and 
t\^'o-fifths on that saved by diving; one-tliird 
was allowed on the stores and materials. 
The shares varied from $21 to $77. The 
Crown [Id. 3,450], laden with cotton and 
grain, was lost on Ajacs: Reef in 1857. Fif- 
teen vessels, possessing an aggregate ton- 
nage of 1.161 tons, carrying 152 men, saved 
cotton, grain, and materials to the value of 
$131,000. The salvage was $23,000; the sea- 
men's shares $70. The Yucatan [Id. 18,194], 
was lost near Cape Florida, laden with an 
assorted cargo. Nine large wrecldng ves- 
sels were employed to save the cargo. Fox-ty- 
three per cent, was allowed for salvage, 
which made the average shares $62. The 
Brewster [Id. 1,852] was lost near Cape Flor- 
ida, laden with cotton. The cargo was saved 
by twelve vessels carrying 133 men. The 
salvage was one-third. Shares $50. Where 
the value of the cargo and materials saved 
has been comparatively small, and more than 
one or two wrecking vessels have been em- 
ployed, the court has been in the habit of al- 
lowing forty-five and fifty per cent, for sal- 
vage, in order to compensate for the labor; 
as in the case of The Nathan Hanan [Id. 10,- 
029], where the value saved was $4,554.39, 
forty-five per cent, was allowed; and in The 
Thales, where the value was $2,105, one-half 
was allowed. The most usual rate of sal- 
vage, in this court, for saving cotton where 
the ship was lost, has been twenty-five per 
cent on the dry, forty per cent, on the wet 
saved without actual diving, but taken out 
from under the water, and fifty per cent, 
and, in some few instances, fifty-five and 
sixty per cent, for saving it by diving in the 
lower hold, as in the cases of The Mulhouse 
[Id, 9,910], The Indian Hunter [Id. 7,024], 
The Mary Coe [Id. 9,204], The Cerro Gordo 
[Id. 2,557], and others. 

It is to be remarked in regard to these two 
classes of cases— first, where the vessel was 
lost, and, second, where it was saved— that 
the shares of the individual salvors have, 



for many years past, in this court, been 
quite as large in the eases where the vessel 
was saved, other things being equal, as 
where it was lost. In some few instances, 
where a large number of salvors were em- 
ployed, the aggregate salvage may have been 
larger where the vessel was lost; but the in- 
dividual shares in such cases will be found 
generally to have been less than in most 
cases where the vessel was saved. 

It will be found, too, on looking into the 
cases on file in the clerk's office, that the 
court has always judged of the peril by the 
circumstances of the situation of the ship on 
the reef, depth of water around her, the 
winds, tides, &c., more than by the condition 
of the ship after she had been got off. A 
chafed or ground keel or bottom, or a leak in 
the ship, may be evidence of a want of hon- 
est persevering exertions on the part of the 
salvors to relieve her before such damage 
occulted, as well as evidence of her perilous 
situation while on the reef. Ships are to be 
saved, not lost And the same motive of 
policy which authorizes the giving of salvage 
in any case requires on this coast, where 
wrecking is a business, and the salvor is 
such more from motives of interest than hu- 
manity, that the scale of salvages should be 
so adjusted as that it shall never be the in- 
terest of a salvor that a ship should be lost, 
but on the contrary, that it should be saved ' 
in a condition as little damaged as possible. 
I know, from observations of the past, that 
this policy often thwari:s the wishes of the 
master of the ship, who too often prefers, on 
account of the insurance, that his ship should 
be lost But it is the duty, and the court 
makes it the interest, of the wreckers of 
this coast to savCthe ship, when it is possi- 
ble, and not to collude with the master in 
such cases. If the assistance of wreckers is 
taken any time before the actual bilging of 
the ship, they are to be held accountable for 
caiTying out anchors in due time, and plant- 
ing them in the right places, and for the 
strength and security of their hawsers and 
chains, and generally for the safety of the 
ship, unless they show by the facts of the 
case that it could not be saved, or that the 
master prevented its being saved. The 
salvor claims salvage on the ground of mer- 
itorious services, and he must show merit. 
There is but little merit in saving a cargo, 
or a part of a cargo, when the salvor had.it 
in his power to save the ship, but did not 
To encourage the salvor, then, to do his duty, 
and to harmonize his duty with his interest, 
as far as is right, he should be well paid 
when he saves the ship, and more poorly paid 
when the ship is lost, even without his fault 
See remarks on this subject in [Marvin on] 
"Wreck and Salvage" (section 110, and note, 
and section 107). 

Returning now to the particular case be- 
fore the court for consideration, and compar- 
ing it with the cases of The Ellen Hood, 
The Courier, and The Ocean Star, already 
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referred to, I think that seventeen thousand 
dollars is a reasonable salvage to all the 
salvors for the whole service. It remains to 
divide this sum among the salvors. It is a 
commou usage of courts of admiralty both 
in England and the United States to divide 
the sum decreed for' salvage among the sal- 
vors according to their respective merits, or 
a just and valid agreement of consortship, 
and to ascertain the share of each. The ob- 
servance of this usage is particularly im- 
portant where wrecking is a business, in 
order to protect the just rights of the weak 
and ignorant among the salvors themselves, 
and, in order to prevent sums in the way 
of gifts or bribes, being deducted from the 
amount and given to the master of the 
wrecked vessel before it is divided into 
shares, which might occur when such divi- 
sion is not made under the supervision of 
the court, the clerk pays into the hand of each 
salvor his share. 

In the present case the eight wrecking ves- 
sels fii-st at the ship had carried out an an- 
chor and lightened the ship of about SOO 
bales of cotton before the steamer came up. 
The steamer was then employed, and they 
all labored together in lightening the ship. 
Nine hundred and forty-eight bales were put 
on board the wrecking vessels, and 192 bales on 
board the steamer- The principal labor had 
• been performed by the first set of salvors, 
before the steamer arrived, and they would 
undoubtedly have saved the ship without 
her services. But her services were valu- 
able in getting the ship ofC tlie reef, and in 
towing her into poit. I think that thirteen 
thousand one hundred dollars should be al- 
lowed to the eight wrecking vessels and 
crews, which, when divided among them ac- 
cording to the usual mode, by allowing the 
vessels one-half, the masters three shares, 
the mates two, and the seamen one, will 
make the seamen's share about seventy dol- 
lars. There should be allowed to the 'steam- 
er two thousand one hundred dollars, and 
sixty dollars for a proctor's fee, which, con- 
sidering the extraordinary expenses of run- 
ning steam vessels as compared with sail 
vessels, and the fact that her crew were at 
the time of rendering the service on wages, 
ought to be divided by allowing the owner 
$1,721 and the crew $379. This latter sum 
should be divided among the crew by allow- 
ing the master $50, the pilot $50, the mate 
arid two engineers each $25, and the rest of 
the crew each $12. These sums are in ad- 
dition to their wages. There still remains 
$1,737, part of the $17,000 allowed for the 
total salvage, to be disposed of. This brings 
me to the consideration of some features of 
the case not hitherto noticed. Five smacks 
of the aggregate burthen of 18S tons, and 
eaiTying in all thirty-two men, arrived at the 
ship a day after the eight wrecking vessels 
and a day or two before the steamer. They 
were at the ship, tendering their services, at 
the time the steamer was employed. They 
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claim that they were entitled to be employed 
before the steamer, that they were unjustly 
excluded from rendering salvage sei-vices, 
and are equitably entitled to a distributive 
share of the salvage earned. The rule of the 
high court of admiralty on this subject seems 
to be that all persons coming up together, or 
about the same time, to render assistance 
to a ship in distress, are entitled to slaai-e in 
the salvage, although a part only are actual- 
ly employed. The Mountaineer, 2 W. Eob. 
Adm. 7. The rule in this court is: "That 
licensed wrecking vessels are entitled to be 
admitted to assist at a wreck or ship in 
distress, in the order in which they arrive, 
if further assistance is needed, unless some 
good cause exists for the contrary; and the 
master of any wrecking vessel, deeming hJs 
vessel and crew excluded without suflBcient 
cause, is at liberty to apply to the court, by 
petition for a distribution share of the sal- 
vage." This rule is obviously just in itself, 
and sound in policy. It prevents disorders 
and quarrels at wrecks, and takes away from 
the first boarder or master wrecker the pow- 
er, by colluding with the master of the ship, 
to extort hard terms from those that an-ive 
after him. Before the adoption of this rule 
and its enforcement by several decisions, it 
was not uncommon for the first boarder or 
master wrecker to agree with the master of 
the ship to give him a portion of the salvage, 
on condition that the former should be al- 
loAved to select the vessels to be employed. 
The master wrecker being in this way sub- 
mitted pro hac vice master of the ship, and 
the real master eori-upted, it was an easy 
matter to extort from the wreckers who sub- 
sequently arrived any terms touching the di- 
vision of the salvage the former might im- 
pose. But the light to be employed in the 
order in which the vessels arrive being now 
protected by the court, and the salvage de- 
creed being divided and paid out by the 
court, no such opportunity of extortion from 
the other salvors or cormption of the master 
exists. It is to be obseiTed however, that 
neither the rule nor any decision of the court 
interferes with the right of the master to 
employ one wrecking vessel in preference to 
another. Its effect is to protect him against 
an attempt by any wrecker to corrupt him, 
by taking away the inducement, and he is 
left every way free to employ any vessel 
he pleases. But when the wreckers come 
before the court to recover their salvage, he 
can properly have no interest beyond the 
amount to be decreed for the whole service. 
With the distribution of that amount among 
the salvors he has no concern. If no improp- 
er influences are brought to bear upon him, 
he will ordinarily employ the wrecking ves- 
sels, if adapted to the service required, in the 
order in which they arrive, for this is ob- 
viously just; and if he employs them in any 
other order, unless his reasons for doing so 
are satisfactory to the court, it may fairly 
be inferred that improper influences have 
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been exerted upon Mm by some of the salvors 
to the disadvantage of others. Such improp- 
er influences are not to he tolerated. 

In the case before the court it is obvious 
that the employment of the steamer was 
proper and judicious. She could perform a 
service, and did perform a service, which the 
excluded vessel could not. But they could 
have lightened the ship of the 192 bales of 
cotton as well as she, and, pro tanto, their 
claim is founded in equity, and is fairly with- 
in the rule of the court and the decision 
of this court in the case of The Gutherie. 
But neither the rule nor any decision of the 
court recognizes the right of the excluded 
vessels to an equal share, of the salvage; but 
to such a share as, under all the circum- 
stances, the court may think they are equi- 
tably entitled to, and such as will, under or- 
dinary circumstances, make it the interest 
of the wreckers, so far as they are con- 
cerned, to conform to the mle. I think it is 
equitable in the present case to allow the 
five smacks the ?1,737 unappropriated. They 
remained at the work sevei-al days, under 
circumstances that indicated that their serv- 
ices would he needed, when their time, too, 
could have been profitably employed in fish- 
ing. This allowance is not an addition to 
what would have been the salvage had they 
not been there, but it is allowed them from 
what would otherwise have gone to the other 
salvoi-s. The total salvage has not been in- 
creased on their account. Decree accord- 
ingly. 
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PENT et al. v. TWO THOUSAND BIGHT 
HUNDRED AND FIFTY DOLDAHS.i 

District Court, S. D. Florida. July, 1880. 

SiiVAGE— CONTIUCTS OF CONSORTSniP— LICENSED 

Wreckers— DiSTKiBOTiox of Salvage Monet. 

[1. Contracts of consortship, if within reason, 
will be sustained when fully proven, but the 
burden of proof is upon him who sets up an 
agreement materially changing the rights of sal- 
vors, and excluding, without just cause, any one 
who took part in rendering the service from shar- 
ing in the salvage award. Meld, therefore, tnat 
where an alleged contract was set up, which was 
contrary to all principles of dividing salvage, but 
tlie evidence was insufficient to show a common 
understanding at the time it was entered into as 
to the terms thereof, the same would he disre- 
garded, and the salvage money divided accord- 
ing to the established rules.] 



[2. The law requiring vessels engaged in 
wreclcing on the coast of Florida to have a 
wrecking license justifies the exclusion of unh- 
censed vessels from participating in a salvage 
service, and sharing in the award therefor, only 
when licensed vessels are present which are ca- 
pable of rendering the required services, and it 
the services of unlicensed vessels are accepted, 
they are entitled to share in the compensation.] 

[3. Where salvage services were rendered 
whoUv by the crews of the vessels present, the 
vessels themselves being unable, from the pecul- 
iar circumstances, to participate therein, and 
being also in the aggregate of only 16 tons of 

1 [Not previously reported.] 
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measured tonnage, Md, that the usual rule, giv- 
ing one-half to the vessels and one-half to tbe 
men, should be varied, and that only two-fifths 
should be given to the vessels, and the otUer 
three-fifths divided among the crews.J 

[This was a Ubel by Anthony Pent and 
others against $2,850 hi the hands of William 
D. Cash.] 

D. W. Bethel, for libellants. 

W. C. Maloney, for respondents. 

LOCKE, District Judge. The prayer of 
the libellants is based upon an alleged verbal 
conti-act made at the time of rendering sal- 
vage- service to the Br. S. Benmore, by which 
it is claimed that only the licensed vessel, the 
Gleason, was to share in the salvage, and she 
was to receive as much per ton as the men 
received per share, and that the other boats 
were to receive nothing. This contract as 
alleged would be contrai-y to all principles of 
dividing salvage earnings, and could only be 
sustained by direct and conclusive evidence. 
Contracts of consortship, if within reason, 
will be sustained when fully proven, but the 
bm-den of proof is upon him who sets up an 
agreement which mateiially changes the 
rights of parties engaged, and excludes from 
a share of salvage any one without just 
cause. In regard to such consortship, the law 
is well established that they are binding only 
so far as they are reasonable and just, and 
deprive no party of a fair share of whatever 
Is earned. The duty of protecting the weak 
or ignorant agamst the strong or cunning, or 
those who from some temporary advantage 
attempt to make hard bargains, justifies 
courts of admhalty in going back of such bar- 
gains, if necessary for such purpose. If they 
supply a rule which is jusb and fair, and 
nearly such as the court itself would be dis- 
posed to adopt, they are carried into efEect; 
otherwise not The Beulah, 1 W. Bob. Adm. 
477; The Louisa, 2 W. Rob. Adm. 22; Marv. 
Wrecks & Salv. 241, 251. 

In this case four parties have testified to 
this agreement; all dh:ectly interested in the 
result of the division and benefited by one 
according to their understanding. A. J. Pent 
says: "Gapt. Smith made the proposition of 
consortship, that the Gleason was to di-aw 
her tonnage, but the money was to be divided 
into shares, and she was to draw a share for 
a ton. He said no vessel should draw unless 
she was licensed, and that the Gleason was 
the only one that had a license. The balance 
of the boats were to be counted out" John 
Saunders says: "Capt. Smith made consort- 
ship. He said all licensed vessels would 
draw their tonnage. Then- tonnage would be 
this, they would draw a share to each ton. 
So to the share so to the ton. I heai-d noth- 
ing said about the men and boats." Capt. 
Smith says: "I told them the steamer was 
given up to me to get off, and said, 'Gentle- 
men, you that are licensed will get your ton- 
nage, and you that are not will get your 
shares.' I meant their shares, and not) their 
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boats. I did not say that the shares should 
he arrived at by dividing the net amoimt into 
shares, and 'as it was to the share so should 
it be to the ton.' I did not say that the Glea- 
son, being the only licensed vessel, should 
draw her tonnage. I thought the Eugene had 
a license. Her master told me she had. I 
never agi-eed that the Gleason should receive 
a share to a ton." Jeremiah W. Pinder says: 
"Capt Smith agreed to take in all the ves- 
sels of 5 tons; did not say anything about 
men. The agreement was 'all boats not 5 
tons cannot come in'; that is as near as I can 
recollect it. Did not hear a word said about 
how the money was to be divided. I con- 
sidered my vessel was to come in and earn 
salvage, as she was over 5 tons. I never 
agreed that my vessel should not .draw sal- 
vage. I heard all that was said that night. 1 
did not hear any one say anything at all that 
night about a license. If anything had been 
said I should have known it" In this condi- 
tion of proofs, it is impossible to determine 
what the agreement of consortship was. Pent 
and Saunders say that nothing but the Glea- 
son was to share, she being the only licensed 
vessel, but she was to i-eceive but a share pei- 
ton. Smith admits that only the licensed 
vessels should share, but denies that he 
agreed to accept a share per ton; but, as he 
claims, the contract was she was to receive 
one-half of the entire salvage no other vessel 
receivmg anything, although at the time he 
says he believed one of the vessels had a 
license, although Pent and Saunders say that 
at the time he said that he, being the only 
licensed vessel, would be the only one to 
share. Pinder, although present at the time 
and hearing all that was said, says nothing 
was said about licensed vessels that night, 
and he had no idea but what his vessel was 
to share. 

In order that there may be a valid contract, 
there must be some common giound of under- 
standing, some mutual yielding until a point 
is reached where the interest and understand- 
ing of each party is similar as to the force 
and efCect of the agreement. Each of the wit- 
nesses was a party to the alleged contract, 
and the most generous constniction that can 
be put upon the matter is that there was no 
common ground of xmderstanding or interest 
between them; that either the surrounding 
circumstances, or the terms of the would be 
contract were so vaguely a,nd indefinitely set 
forth that no two of them got the same idea 
of wliat it meant, and each went away with 
a view that a bargain most favorable to him- 
self and those of his class had been made. 
This seems to have been the facts from the 
testimony, and the circumstances would cer- 
tainly tend to show that such contract as 
claimed by Capt Smith would have been 
most arbitrary and unjust to many of those 
who are claimed to have accepted it without 
the least compensating chrcumstanees in re- 
turn. Capt Smith, with but two men, had 
received permission to get the steamship I 
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afloat for a certain amount He was perfect- 
ly helpless. The labor was to be pei-formed 
by discharging cargo, where vessels or boats 
could not assist In order to do anything, 
it was absolutely necessary that he shoiUd 
have assistance; and that at that time he 
should force the stipulation that his vessel, 
while doing nothing, should receive one-half 
of the salvage money, while no othei-s were to 
receive anything, and that the other masters, 
knowing how dependent he was upon them 
for assistance, should accept such proposi- 
tions, seems, to say the least, unreasonable. 
I cannot imdei-stand that this could have 
been the case. On the other hand, there is 
not evidence enough, to satisfy me that they 
had agreed to divide. Pent and Saundei's 
say a share to the ton, and I am satisfied that 
the common understanding necessary to a 
valid contract was entirely wanting in this 
case; and it therefore devolves upon the 
court to order such division as may be just, 
according to the established rules of this court 
and the circumstances of the case. The re- 
quirements of law compelling all vessels en- 
gaged in wrecking on this coast to have a 
Avrecking license, although intended to pre- 
vent other vessels from engaghig in wreck- 
ing, and justifying their exclusion when there 
are other vessels licensed, and also justifying 
the court in making reasonable discrimination 
in favor of the licensed vessels when demand- 
ed, do not prohibit a compensation to others 
when, being present, their services come intq 
requisition, and they render valuable aid. It 
is only when licensed vessels are present ca- 
pable of rendering the required services that 
unlicensed ones can be excluded, and if they 
are accepted, they are entitled to compensa- 
tion. The relation existing between the ves- 
sels of any class and their ci*ews is so inti- 
mate that nothing except the most unusual 
services will justify either crew or owner in 
attempting to exclude the other from a share 
of any eammgs. The question of the portion 
of salvage money that is given separately 
to the vessels and crews in this com-t, al- 
though usually settled hj rule so as to apply 
to all ordinary cases in a fair and just man- 
ner, may be varied or changed when justice 
may require it, or a superabundance of either 
tonnage or men would render such a varia- 
tion necessary to give just compensation tc 
either. 

This is an unusual case. The large number 
of men present,— nearly 60,— with only 16 tons 
of measured tonnage, enabled the vessels to 
earn without any use of them what will un- 
der any circumstances be liberal compensa- 
tion, yet without doubt the presence of a li- 
censed vessel influenced the master of the 
Benmore to accept the assistance he did. I 
consider the circumstances will justify some- 
thing of a variation from the rule of the couit 
which gives one-half to the men. Two-fifths 
will, I consider, compensate the vessels pres- 
ent as amply as the remaining three-fifths 
will the men. There is no reason why all 
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vessels whose men. were engaged should not 
share. None rendered any service except pro- 
viding men, and all did this equally. The 
Gleason^ Irene, and Eugene being the only 
vessels of measured tonnage, they will share 
from the vessels two-fifths according to their 
tonnage. The smaller boats each receive an 
amount equal to a man's share. The three- 
fifths will he divided among the men, giving 
Smith, the mast-er of the Gleason, the only 
licensed vessel, four shares as master wreck- 
er, all others one share each. 
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In re PENTLARGE et al. 

[17 Blatchf. 306; 4 Ban. & A. 607.3 ^ 

Okeriit Court, B. D. New York. Nov. 14, 1879. 

Pbactice in Equity — Consent Decree — ^Bill of 
Review to Set Aside— Estoppel. 

1. R. having sued F., in equity, for the in- 
fringement of a patent, F., in writing, admitted 
E.'s right, and agreed on the damages to he paid, 
and to consent to a decree therefor and for a 
perpetual injunction. Such consent was given 
and the decree was entered, the damages were 
paid, and the injunction was issued. Many 
terms of court having elapsed since the entry of 
the decree, F, applied for leave to file a supple- 
mental bill, to set aside the decree, on the ground 
that the agreement was entered into under a 
mistake of fact. Meld, that the application was 
really to file a bill of review, and was too late, 
under rule 88, in equity. 

2. The decree having been entered by consent, 
a bill of review to set it aside could not be en- 
tertained. 

3. The agreement operated as an estoppel. 

Un the matter of the petition of Frederick 
Pentlarge and William Beeston.] 

BENEDICT, District Judge. The petition- 
ers, being parties defendant to an action 
brought against them by Rafael Pentlarge, 
to recover damages for the infringement of 
a certain patent, entered into a written agree- 
ment, under seal, with the plaintiff, wherein 
they expressly admitted the validity of the 
plaintiff's patent, and his exclusive right to 
the invention described therein, and agreed 
upon the amount of damages to be paid for 
their infringement, and to consent to a de- 
cree upholding the patent, and adjudging the 
sum of $2,000 to be due as damages, and 
awarding a perpetual injunction against fix- 
ture infringement by them. [See Case No. 
10,963, and note.] In accordance with this 
agreement, a consent to the decree described 
therein was given, and, upon it, such a de- 
cree was duly entered. The damages award- 
ed by the decree were thereafter paid, and 
the perpetual injunction awarded by the de- 
cree was duly issued. The defendants now, 
many terms of court having elapsed since 
the entering of the decree, apply, by petition, 
for leave to file a supplemental bill, for the 

1 [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, reprinted in 4 Ban. & A. 607, and 
here compiled and republished by permission.] 



purpose of procuring the decree so entered 
by consent to be set aside, upon the ground 
that the agreement above-mentioned was en- 
tered into imder a mistake of fact. To such 
an application there are several fatal objec- 
tions. In the first place, the application is, 
in substance, for leave to file a bill of re- 
view. It is, therefore, governed by the 
eighty-eighth equity rule, and comes too late. 
In the second place, a bill of review, for the 
pui-pose of setting aside a decree entered 
by consent, without fraud, will not be en- 
tertained. "A decree taken by consent can- 
not be set aside by a bill of review, or a bill 
in the nature of review." 2 Daniell, Ch. 
Prac. (4th Am. Ed.) 1575; French v. Shot- 
well, 5 Johns. Gh. 555. In the third place, 
so long as the agreement made between the 
parties, prior to the entry of the decree, 
stands, the admissions of the plaintiff 's right 
to the patent sued on, and to his exclusive 
right to the invention described therein, 
made by the petitioners, and set forth in 
the agreement, under their hands and seals, 
must operate by way of estoppel, to pre- 
vent any different determination as to the 
plaintiff's right to the invention described in 
his patent, from that contained in the decree 
sought to be set aside. Either of these con- 
siderations is sufficient to compel a denial 
of the application. It is, therefore, .denied. 

[NOTE. This case was again heard upon de- 
fendant's motion to stay contempt proceedings. 
1 Fed. 862. See, also, Case No. 10,96oa. It 
was again heard upon demurrer to bill and mo- 
tion to strike out plea. 19 Fed. 817.] 
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PENTLARGE v. BEESTON et al. 

[14 Blatchf. 352; 3 Ban. & A. 142.] i 

District Court. E. D. New York. Nov. 14. 1877. 

P.\TESTS— PltELTMIXAUT IXJOSCTIOS— PllIOB PliO- 
CEEDISGS. 

t. P. obtained a patent, as inventor, in March, 
1874, for an "improvement in bungs for casks." 
In June, 1876, B. applied for a patent, as invent- 
or, for the same invention. An interference was 
declared, and proofs were taken. The exam- 
iner decided in favor of P. On appeal, the 
board of examiners decided in favor of B. On 
further appeal, the commissioner of patents de- 
cided in favor of P. After the issue of tlie 
patent to P., B. and F. were in partnership with 
P.. and the firm made the bungs and advertised 
them as secured by patent. After the dissolu- 
tion of such partnership, B. and F. continued to 
make the bungs: Edd, that P. was entitled to a 
preliminary injunction to restrain B. and F. 
from so doing. 
[Cited in Edward Barr Cp. v. New York & 

N. H. Automatic Sprinkler Co., 32 Fed. SO; 

Dickerson v. De La Vergne Refrigerating 

Mach. Co., 35 Fed. 147.] 

2. The proceedings before the patent office, be- 
tween the same parties, cast on the defendants 
the burden of showing the determination of the 
commissioner to have been manifestly wrong. 

1 [Reported by Hon. Samuel Blatchford, Cir- 
cuit Jiulge, reprinted in 3 Ban. & A. 142, and 
here compiled and republished by permission.] 
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[This was a bill in equity by Rafael Pent- 
large against William R. Beeston and Fred- 
•erlek Peutlarge lor infringement of certain 
letters patent.] 

Preston Stevenson, for plaintiff. 
Abbett & Fuller, for defendants. 

BENEDICT, District Judge. This action Is 
•brought to recover damage for the infringe- 
ment of a patent for an "improvement in 
bungs for casks," issued to the plaintiff 
March 17th, 1S74 [No, 148.747], and reissued 
on June 30th, 1874 [No. 5,937], and to obtain 
an injunction. The ease is now before the 
court upon a motion for a preliminary injunc- 
tion, to restrain the defendants from manu- 
facturing a certain form of bung during the 
pendency of the action. The ii^ue between 
the parties presents a question of fact, the 
decision of which must depend largely upon 
the credibility of the witnesses. There is no 
dispute as to the novelty and usefulness of 
the invention described in the plaintiff's pat- 
•ent, but it is denied that the plaintiff was 
the inventor. An issue of this chai-acter is 
■common enough, but, in this case, it presents 
some peculiar features. It is conceded, on 
all sides, that tlie invention in question orig- 
inated in the factory of Beeston, Pentlarge 
& Co... a firm engaged in manufacturing 
!bungs; that it was first conceived in the 
month of February, 1S74; and that the cir- 
•cumstance which led to the conception was a 
visit to the firm of one George W. Gillette. 
The firm of Beeston, Pentlarge & Co. was, at 
that time, composed of Rafael Pentlarge, the 
plaintiff, and William R. Beeston and Fred- 
•erick Pentlai'ge, the defendants; and the 
question in the case is, which of the parties 
invented this bung. No one claims tliat there 
was a joint invention, but Rafael Pentlai*ge, 
the plaintiff, and William R. Beeston each 
■claims to have been the sole inventor. This 
question has before been raised between 
these same parties, in an interference case 
before the patent office. The original patent 
having bc-en issued in March. 1874, on June 
13th, 1876, the defendant Beeston applied to 
the patent office for a patent for the same 
Invention, then for the first time making any 
public claim to be the inventor. A case of in- 
terference was then declared, and, in that 
<;ase, testimony was taken at considerable 
length, and by both paities. The case was 
stoutly contested, and it was three times ar- 
gued. In the fii-st instance, the decision of 
the examiner was adverse to the claim of 
Beeston. An appeal was taken to the board 
of examiners, and the decision of the Doai-d 
was to issue a patent to Beeston, in order, as 
the board say, that Beeston should be put 
on an equal footing with Pentlai'ge before the 
coui-ts. Fcom this determination of the board 
of examinei's an appeal was taken to the 
■commissioner of patents, who reversed the de- 
-cision of the board of examiners, and refused 
to issue a patent to Beeston. In these sev- 



eral hearings the question at issue was the 
precise question argued upon this motion, 
and upon the determination of which at 
final hearing, the validity of this patent de- 
pends. The evidence adduced in support of ant! 
in opposition to this motion consists of the 
evidence taken in the interference case, the 
parties having seen fit to make that a part of 
the record, together with certain additional 
affidavits; and the argument addressed to me 
has gone over the whole gi'ound of conti-o- 
vei-sy. I do not, however, feel called on, 
upon this motion, to make a determination 
of the decisive question of the case. That 
should be left to be decided upon the hear- 
ing of the cause. Without, therefore, deter- 
mining whether this bung was invented by 
Pentlarge or by Beeston, I am of the opinion 
that the motion of Pentlarge for an injunction 
should be granted, and for the following rea- 
sons: Pentlarge has a patent duly issued to 
him in 1874. Beeston has no patent. A 
strenuous controversy, whei-ein the partios 
and their witnesses, were fully examined, 
with opportimity for cross-examination, has 
been had before the patent office, and the de- 
fendant Beeston then failed to convince the 
commissioner that he was the inventor of this 
bung; and, while it is true that the hearing 
and decision In an interfer^ice ease is not 
equivalent to a judicial determination (Union 
Paper Bag Mach. Co. v. Crane [Case No. 14,- 
388]), it seems proper to consider, upon a 
motion like the present, proceedings such as 
were had before the patent office between the 
same parties, as having the effect to cast upon 
the defendants the bm-den of showing the de- 
tennination to have been manifestly wrong. 

Moreover, it appears in evidence, that, after 
the patent was issued to the plaintiff, and 
up to the time when the partnership relation 
between Beeston and the plaintiff was dis- 
solved, the firm of Beeston, Pentlarge & Co. 
were making and selling these bungs, and 
were adveitising them to the public as se- 
cured by patent. This was a representation 
by the defendants that the bungs were pro- 
tected by the plaintiff's patent, that being 
the only patent ever issued for this inven- 
tion; and, during this period, there was an 
acquiescence by the public in the claim thus 
made. Nor does it now appeal* that any 
persons besides the defendants, one of whom 
is the son, and both the former partners, of 
the plaintiff, claim the right to use this in- 
vention. Fm'thermore. since the dissolution 
of the partnership, and up to this time, the 
defendants, although well aware that the 
only patent in existence is that of the plain- 
tiff, are making and selling these bungs as 
patented articles, and, by their advertise- 
ments, now represent to the public that the 
bungs they are making are secm:ed by a 
patent. 

These acts and declarations of the defend- 
ants are adverse to the ground they take in 
the defence of this action, and, coupled 
with the proceedings before the patent office, 
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appear to me to constitute a valid ground for 
asking the interposition of this court, by way 
of injunction, to compel the defendants to ab- 
stain from the manufacture of this bung uii- 
til the validity of Beeston's claim shall nave 
been passed on at the final heai-ing. The ap- 
plication for an injunction is, therefoire. 
granted. 

[NOTE. An agreement to compromise was 
outered into by the parties, by which a decree for 
§2,000 damages was awarded the plaintiff, and 
a perpetual injunction against the defendants en- 
tered. The plaintiff then issued a license, under 
certain conditions, to the defendants. The li- 
cense was subsequently revoked, and, the defend- 
ants continuingto use the bung, another suit was 
instituted against them. The case is first report- 
ed as heard upon application of defendants for 
leave to 'amend answer. Motion denied. Case 
No. 10,9(>4. Suhsequently the defendants ap- 
plied for leave to file a supplemental bill for the 
purpose of setting aside the consent decree 
above noted. The application was denied. Id, 
10,902. The ease was again heard upon mo- 
tion of defendants to stay proceedings seeking 
to punish them for contempt for violating the 
perpetual injunction. Motion allowed. 1 Fed. 
S(52. Tlie case was again heard upon demurrer 
and pleas to amended bill. 19 Fed. 817. See, 
also. Case No. 10,96oa. For another action in- 
volving this same patent, see Pentlarge v. New 
York B. & B. Co., Case No. 10,964a.] 



Case mo. 10,964. 

PENTLARGE v. BEESTON et al. 

[15 Blatchf. 347; 4 Ban. & A. 23.] i 

District Court, E. D. New York. Nov. 12, 
1878. 

PATB>fTS — PbAOTICE IN EQUITT — AMENDMENT TO 

Answer— Estoppel,. 

In a suit on a patent, in this court, by P. 
against B., a final decree was made by consent, 
adjudging the patent to be vaUd, and awarding 
.$2,000 for infringement. B. had also, by an 
agreement in writing, acknowledged the validity 
of the patent and the novelty and utility of the 
invention. In a second sui^ by P. against B., 
in this court, for infringement of the same pat- 
ent, B., after answer, moved to amend the an- 
swer by denying the novelty and utility of 'the 
invention: Mdd, that the motion must be de- 
nied. 

[This was a bill in equity by Rafael Pent- 
large against William R. Beeston and Fred- 
■erick Pentlarge for the infringement of re- 
issued letters patent No. 5,937, granted plain- 
tiff June 30, 1874, the original letters patent, 
Ko. 148,747, having been granted March 17, 
1S74.3 

Pi-eston Stevenson, for plaintiff 
Abbett & Pidler, for defendants. 

BENEDIOr, Disti-ict Judge. This action 
Is based upon a patent for an improvement 
in bungs, dated June 30th, 1874, reissue No. 
5,937. The cause is at issue, and a prelim- 
inary injunction has been directed. The de- 
fendants now apply for leave to file a certain 
proposed aonendment to their answer. The 

1 [Reported by Hon. Samuel Blatchford, Cir- 
■cuit Judge, reprinted in 4 Ban. & A. 23, and 
here compiled and republished by permission.] 
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application is addressed to the favor of the 
court, and it should be denied, among other 
reasons, for this, that, in a former action 
between these same parties [see Case No. 
10,963] upon this same patent, in this court, 
by the consent of these defendants, a final 
decree "was rendered, wherein the plaintiff's 
patent was adjudged to be valid, and the 
defendants adjudged liable to the plaintifC 
m the sum of ?2,000, for infringing the same. 
No fraud, surprise or mistake is pretended 
in regard to that decree, and, in view of the 
long and heated controversy that has been 
had over this patent, between these same 
parties, it is not too much to say, that the 
idea of denying the novelty and utility of 
the invention described in the plaintiflf's pat- 
ent is an. afterthought. Under the circum- 
stances of this case, there would be no equity 
in granting to the defendants, at this stage, 
permission to alter their pleadings, so as to 
render it possible for them to force tlie plain- 
tiff to take testimony upon an issue as to 
the novelty or utility of his invention. More- 
over, by an agreement in writing, made be- 
tween these same parties, on the 3d of 
January, 1878, in regard to this same pat- 
ent, it was declared as follows: "The afore- 
said parties of the second part, ■\Yilliam R, 
Beeston and Frederick Pentlarge, admit and 
acknowledge the validity of the aforesaid 
original and reissued patents of the party of 
the first part, in every respect and feature 
thereof, atid the validity of the title in and to 
the said paitents, and in the invention de- 
scribed therein, in law and equity, of the 
said, party of the first part, in every particu- 
lar, as to originality and priority of inven- 
tion, novelty and utility." This agreement 
is not disputed or its legality denied. In- 
deed, it is set up in the answer, and, fur- 
ther, the defendants, in their answer, aver, 
"that they do not now, by this answer, nor 
do they intend to, question, dispute, oppose 
or obstruct the validity of the reissued letters 
patent granted to the complainant, as afore- 
said, or the title of the aforesaid complain- 
ant in and to the reissued letters patent, or 
in and to the invention described therein." 
Under such circumstances, the plaintiff is 
certainly entitled to ask that the defendants 
be denied the favor of amendmg their an- 
swer, for the purpose of inserting averments 
in du-ect conflict with the terms of their 
solemn agreement, and inconsistent with the 
answer as it now stands. The motion to 
amend is denied. 

[NOTE. Subsequently the defendants applied 
for leave to file a supplemental bill for the pur- 
pose of setting aside the consent decree entered 
in the prior suit. The application was denied. 
Case No. 10,962. The case was again heard up- 
on motion of the defendants to stay contempt 
proceedings instituted by the plaintifiE against 
them. Motion allowed. 1 Fed. 862. At a 
still later date it was heard upon demurrer to 
bill and upon motion to strilie plea from the files. 
Demurrer overruled. Motion not allowed. 19 
Fed. 817. For another action involving the 
same patent, see Case No. 10,964a.] 



PENTLARGE (Case Ko. 10,965a) 
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Case 'No, 10,964a. 

PENTLARGE v. NEW YORK B. & B. CO. 

[o Ban. & A. 594.] i 

Circuit Court, S. D. New York. Aug., 1880. 

PaTBNT — PllELlMISAKY INJUNCTIOX — IMPROVE- 
MENT IS BUSGS. 

[This was a bill in eauity by Rafael Pent- 
large against the New York Bung & Bush- 
ing Company.] 

In this case a motion for a preliminary in- 
junction was denied. 

P. Stevenson, for complainant. 
Wyllys Hodges, for defendant. 

BLATCHPORD, Circuit Judge. If the 
first claim of the plaintifE's reissue embodies 
anything more than a bung with the hole and 
the solid portion opposite to the hole, the de- 
fendant has not infringed it. In making a 
bung with a hole in it, and a solid portion 
opposite to the hole, the defendant has made 
only what is described and shown in the 
English patent to Taylor. The defendant 
sells its bung as it is. I do not see that the 
fact that the hole in the defendant's bung is 
cylindrical, while that in the Taylor is flar- 
ing, causes the defendant's article to be like 
the plaintiff's, and not like Taylor's. The 
second claim of the plaintiff's reissue is not 
involyed on this motion. The motion for an 
injunction is denied. 

[NOTE. In this case a decree was subse- 
quently entered dismissing the hill. 20 Fed. 
314. For other eases involving this same pat- 
ent, see Cases Nos. 10,963, 10,964, and 10,962; 
1 Fed. 862; 19 Fed. 817.] 



Case ITo, 10,966. 

PENTLARGE v. PENTLARGE. 

[Quoted in U. S. Bung Manuf'g Co. v. Inde- 
pendent Bung & B. Co., 31 Fed. 78. Nowhere 
reported; opinion not now accessible.] 



Case No. 10,965a. 

PENTLARGE v. PENTLARGE. 

[14 Reiiorter, 579.] 2 

Circuit Court, E. D. New York. July 25, 1882. 

Patents— PitBLTMiXAHT Ixjunctiok— Threats. 

In a suit for the infringement of a patent the 
court will not grant a motion for a preliminary 
iniunetion to restrain the defendant from threat- 
ening to bring suits upon his patent before it is 
adjudged invalid, and the injunction will not be 
granted where the court has held the defend- 
ant's patent invalid, but the adjudication has 
been set aside upon an agreement of compromise 
between the parties. 

1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 

2 [Reprinted by permission.] 



On motion for a preliminary injunction. 

BENEDICT, District Judge. In so far as 
the object of this action is to set aside the 
agreement of compromise made between thti 
parties November 22, 1S80, upon the ground 
of duress, manifestly upon a motion like tlie 
present for a preliminary injunction the ju- 
risdiction of the court to entertain the ac- 
tion, all the parties thereto being citizens of 
this state, cannot be assumed, although the 
subject-matter of such agreement be the 
rights of the parties in and by virtue of cer- 
tain letters patent. For the purposes of the 
present motion the bill can be treated only 
as a bill filed by -slrtue of section 4918, Rev. 
St, for the purpose of having the defend- 
ant's patent reissue No. 9,733 declared void 
as interfering with the plaintiff's patent re- 
issue No. 5,937. In such an action It has 
been decided by Judge Blatehford, in this 
circuit, that the court is not authorized to 
resti-ain the defendant from bringing suits 
on bis patent before his patent is adjudged 
to be invalid. Asbestos Felting Co. v. Unit- 
ed States & P. S. Felting Co. [Case No. 570] . 
The present application comes within the 
pilneiple of that decision. If in such action 
the defendant cannot before final decree be 
restx-amed from bringing suits upon his pat- 
ent, neither can he be restrained from pro- 
claiming the validity of his patent and threat- 
ening with suits all who infringe it. Says 
Judge Blatehford in the case referred to: 
"The granting of the patent confers the right 
to bring suits thereon for infringement" 
The right to bring suits against infringement 
involves the right to threaten such persons 
with suit How is the ease changed by the 
fact stated by the plaintiff, that the threateu- 
ings of the defendant to sue customers of his 
tend to intimidate them and prevent them 
from biiying of him the article he claims to 
make under his patent? The want of au- 
thority in the court continues the same. Nor 
is the plaintiff helped in this action by the 
fact that in former actions between the same 
parties this court has held the original patent, 
of which the defendant's patent is a reissue, 
to be invalid, for by the agreement between 
the parties contained in the agreement of 
compromise made in 1880 those adjudications 
have been set aside, and that agreement 
must, upon this motion, be treated as valid 
and subsisting. The apijlication therefore 
stands upon the same ground as did the appli- 
cation for an injunction in the case before 
Judge Blatehford, already referred to, and 
upon the authority of that ease it must be 
held that the court has no authority in this 
stage of the controversy to grant the pre- 
liminary injunction asked for. Motion de- 
nied. 

[See note to Case No. 10,963.] 
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(Case No. 10,970) PEOPLES 



Case Wo. 10,966. 

PBNTIiETON V. FOEBES. 
[1 Craneh, 0. C. 507.] i 

Circuit Court, District of Columbia. July Term, 

1808. 
Deposition!— Manker of Taking— Oath— Notice. 
A judge who takes a deposition under the act 
of congress [1 Stat. 73] must certify that the wit- 
ness was cautioned and sworn to testify the 
whole truth, and that notice was given to the ad- 
verse partj', or the reason why it was not given. 

Debt by the plaintiff as assignee of a prom- 
issory note made by the defendant. 

Jlr. Youngs, for defendant, offered to read 
a deposition which had been taken under the 
act of congress, without notice, before Judge 
Parker, in Virginia, who certified, that it was 
written by himself, and subscribed and 
sworn to by the deponent, and that the de- 
ponent resided more than one hundred miles 
from the county of Alesandria, and District 
of Columbia. 

The Judge did not state any reason for not 
giving notice to the plaintiff, nor that the de- 
ponent was ■ cautioned and sworn to speak 
the whole truth, nor the reason of taking the 
deposition, nor the distance of the place of 
caption. 

TfIB COURT (DUCKETT, Circuit Judge, 
absent) rejected the deposition, because the 
judge had not certified that the witness was 
cautioned and sworn to testify the whole 
trutli; nor whether the plaintiff was notified 
of the time and place of caption; nor the 
precise place of caption. (It was said to be 
in Westmoreland county, Virginia.) Nor did 
he certify the place of residence of the plain- 
tiif or his agent. 



PENTZ (D ORGAN v.). See Case No. 4,121. 
PBNTZ (DUGAN v.). See Case No. 4,121. 



PEOPLE'S BANK (NATIONAD PARK 
BANK v.). See Case No. 10.049. 

PEOPLE'S INS. CO. (ROBBINS v.). See 
Case No. 11,885. 



Case Wo. 10,967. 

PEOPLE T, CANNON. 

[By the territorial court of Utah. See 14 Int.* 
Rev. Rec 149.] 

Case ITo. 10,968. 

PEOPLE v. GRAY. 
[See 66 Cal. 271, 5 Pac. 240.] 



Case Ifo. 10,969. 

PEOPLE V. SMITH. 
[See U. S. T. Smith, Case No. 16,342.] 



PEOPLE OF. 

[NOTE. Cases cited under this title will he 
found arranged in alphabetical order under the 
names of the states; e. g. "People of the State 
of Illinois Y. Chicago & A. R. Co. See Illinois 
V. Chicago & A. R. Co."] 



1 [Reported by Hon. "William Oranch, Chief 
Judge.] 



Case ITo. 10,970. 

In re PEOPLE'S MAIL STEAMSHIP CO. 

[3 Ben. 226; i 2 N. B. R. 552 (Quarto, 170).] 

District Court, E. D. New York. April, 1869. 

Bakkbdptct — Lien on Bankrupt's PBOPEBTr— 
Collision. 

1. Where the marshal had taken possession, 
under an order of the hankruptcy court, of the 
property of a bankrupt, including a steamship, 
and, after the assignee in bankruptcy was ap- 
pointed, delivered over the keys of the vessel to 
the assignee, and remained in charge of her on 
behalf of the assignee, and thereafter a libel 
was filed against the vessel, to recover damages 
for a collision which occurred before the adjudi- 
cation in bankruptcy, on which libel process was 
issued to the marshal: Edd, that the libellants 
must be enjoined from attempting to hold the 
vessel, or interfering with her in the hands of v 
the assignee. 

[Cited in Re Dole, Case No. 3,965; Re Oregon 
Iron Works, Id. 10,562; Re Litchfield, IS 
Fed. 866.] 

2. If the libellants had a prior lien on the ves- 
sel, it must be enforced by being submitted to 
the arbitrament of the bankruptcy court. 

[Cited in Re Brinkman, Case No. 1,884.] 
[Cited in CUfton v. Foster, 103 Mass. 236.] 

In bankruptc5% 

Beebe, Donohue & Cooke, for assignee. 
Foster & Thomson, for West and Nettle- 
ton. 

BLATOBDFORD, District Judge. IJi this 
case, the bankrupts were declared such on 
the 23d of January, 1869. An assignee was 
chosen on the 20th of February, 1869. The 
marshal of this district, under an order made 
by this court, on the 16th of January, 1869, 
under the 40th section of the bankruptcy 
act [of 1867 (14 Stat 536)], took possession 
provisionally, on or about that day, of all 
the property of the bankrupts, including the 
steamship Emily B. Souder. On or imme- 
diately after the 20th of February, 1869, the 
deputy marshal who was in charge of that 
vessel gave up the keys of it, by direction 
of the marshal, to the assignee, and there- 
after remained in charge of the vessel on 
behalf of the assignee. On the 3d of March, 
1869, Joseph West and Thomas Nettleton 
filed a libel in rem in this comt, in admiral- 
ty, against the said vessel, claiming ?1,405.2S 
damages for a collision which occmTed be- 
tween her and the steamer Beaufort, on the 
Mississippi river, on the 27th of June, 1868. 
On this libel a monition was issued to the 
marshal, on the 3d of March, 1869, returna- 
ble on the 23d of the same month, command- 
ing him to attach the vessel. To that moni- 
tion the marshal made return, that he, on 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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tlie 3d of Marcli, attached the yessel. The 
assignee now. on a petition settiilg' forth 
these facts, and his possession of the yessel 
prior to such attachent of her in the collision 
suit, piays for an injunction restraining the 
libellauts in such suit from holding or at- 
tempting to hold the vessel, or doing any 
other act interfering with the property of 
the bankrupts in the hands of the assignee. 
This injunction must be granted. The pos- 
session of the vessel by the assignee is the 
possession of her by the court. That pos- 
session cannot be lawfully disturbed or ousted 
by any person. If the libellauts in. the col- 
lision suit have a lien on the vessel, created 
by the fact of the collision, which is entitled 
to be satisfied out of the vessel, in* prefer- 
ence to the claims of creditors under the 
bankrupt proceedings, that lien, inasmuch 
as proceedings to enforce it were not com- 
menced before this court took possession of 
the vessel for administration in those pro- 
ceedings, can be enforced, so long as this 
court holds possession of the vessel, only by 
being submitted, by those claiming it, to 
the arbitrament of this court sitting in bank- 
ruptcj'. Harlan v. The Nassau [Oase Nos. 
0,066 and 6,067]; The Nassau, 4 Wall. [71 
U. S.] 634, 642. If the libellauts have, by 
virtue of the collision, or otherwise, a lien 
on the vessel, tliis com*t, sitting in bankrupt- 
cy, has full power, under section 1 of the 
bankruptcy act, to ascertain and liquidate 
such lien, on its being presented in proper 
form, by petition, to this court silting in 
bankruptcy. The prayer of the petition is 
granted. 



Case Ko. 10,971. 

In re PEOPLE'S SAFE-DEPOSIT & SAV- 
INGS INST. 

[10 Ben. 38; 18 N. B. E. 493; 26 Pittsb. Leg. 
J. 140.] 1 

District Court, N. D. New York. June, 1878. 

BiNKUrPTCY— FoilMEIt SuiT— ESTOPPBL. 

B. proved a claim against a bankrupt. Before 
tlie bankruptcy proceedings were commenced, 
the bankrupt had sued B. for a debt, and B. had 
set up said claim in defence, as a distinct cause 
of action against the bankrupt. The suit was 
tried after the adjudication of bankruptcy, and, 
on the trial, B. ofEered no evidence in support of 
such defence, and the bankrupt had judgment 
against B. The assi^ee in bankruptcy was not 
a partj' to the suit. He set up the judgment as 
an estoppel against the proving of the claim by 
B. : Meld, that it was not an estoppel. 

In banki-uptey. 

A. M. Beardsley, for Buchanan. 
G. A^'. Adams, for the bankrupt. 

"WALLACE, District Judge. Except as re- 
gards the seventh item of the claim of Buch- 
anan, I agree with tlie register in his conelu- 

1 [Reported by Robert D. Benedict, Esq., and 
Benj, Lincoln Benedict. Esq., and here reprint- 
ed by permission. 26 IPittsb. Leg. J. 140, eon- 
tains only a partial report.] 



sions. As to the seventh item, the register 
holds that it should be allowed, were it not 
that, having set it up as a defence to the 
action brought by the banknipt against him, 
and judgment having been recovered against 
him in that action, Buchanan is precluded 
from from proving it now, upon the doctrine 
of res adjudicata. 

It is not disputed that Buchanan might 
have litigated the claim now presented in 
that action, but it is contended in his behalf 
that, as proceedings in bankruptcy were in- 
stituted, and the plaintifE adjudged a bank- 
rupt prior to the trial of that action, the 
judgment does not estop the assignee, and, 
therefore, does not estop Buchanan; and it 
is also contended, that the recovery in that 
action is not a bar now, because Buchanan 
ofCered no evidence upon the trial in support 
of his defence, and, therefore, there was no 
adjudication upon the merits of his claim. 

It is settled, that the commencement of 
proceedings in bankruptcy does not, per se, 
stay the prosecution of pending suits begun 
against the bankrupt Eyser v. Gaff, 91 U. 
S. 521. Proceedings upon such suits may be 
stayed upon the application of the bankrupt, 
but, if they are not, the suits proceed to 
judgment with the same effect as though 
there had been no proceedings in bankruptcy. 
If the cause of action involved is of the char- 
acter of a provable debt, the assignee in 
bankruptcy, if he desires to contest it, may 
do so at the charge of his estate. When the 
suit has been brought by the bankrupt, the 
assignee may move to be substituted in the 
action, and, if he does not elect to exercise 
this privilege, if the case proceeds, he cannot 
be heard to complain of the result. So, in 
the present case, if the judgment had been 
rendered in favor of Buchanan against the 
bankrupt, that judgment would have been 
conclusive as against the assigneft in bank-* 
ruptcy, as an adjudication of the validity and 
amount of Buchanan's claim, and, as it 
would have been conclusive as against the 
assignee, it is equally conclusive in his favor, 
against Buchanan, as to all questions there- 
in determined in favoj of the bankrupt. 

It remains, then, to inquire if the effect of 
the judgment is qualified or rendered nuga- 
tory because no evidence was in fact offered 
by Buchanan relative to the issues set up by 
him by way of defence. The record, upon 
its face, purports to be a decision in favor of 
the plaintifE upon an issue between the par- 
ties, wherein the plaintiff alleges that the de- 
fendant is indebted to him, and defendant 
alleges that plaintiff is indebted to him— a 
result which apparently involves the conelu- 
sian that the claim of the defendant was un- 
founded; so that the claim of Buchanan 
seems to have been decided adversely to him, 
upon the face of the record. It does not 
follow, however, that he is precluded from 
showing that his claim was not actually the 
subject of judicial inquiry and determina- 
tion. The general rule is, that the judgment 
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or deei-ee of a court of competent jurisdiction 
is final as to matters tliereby determined, 
and as to sueli other matters as the parties 
might have litigated under the issues, and 
•which might have been determined. This is 
the rule, however, which prevails in cases 
where the former judgment is Invoked as an 
absolute bar to a second action upon the 
same cause of action, and does not apply to 
the present case,, where the judgment is not 
set up as a technical bar, but is sought to 
be enforced as an adjudication advei-se to 
the claimant upon an issue which might have 
been litigated in the former action. In its 
application to such a case, the rule is well 
stated, by Mr. Justice Field (Cromwell Y. 
County of Sac, 9i TJ. S. 352): "In all cases 
^\'here it is sought to apply the estoppel Of 
a judgment rendered upon one cause of ac- 
tion to matters arising in a suit upon a dif- 
ferent cause of action, the inquiry must al- 
ways be as to the point or question actually 
litigated and determined in the former mo- 
tion, not what might have been thus litigated 
and determined." 

"While it is true that the claim of Buch- 
anan might have been litigated in the for- 
mer action, and while the presumption that 
it was actually litigated arises from the rec- 
ord, yet this is only a presumption, and it 
may be conti'oveited and overthrown by 
proof dehors the record, A great variety 
of cases illustrate the extent to which the 
presumption arising from the record may 
be repelled; as, where the trial went ofE on 
a technical defect, or because the debt was 
not due, or because the plaintiff was under 
a temporary disability. Thus, it is compe- 
tent to show that a nolle prosequi was en- 
tered as to a claim embraced in the plead- 
ings, or that a part of the controversy was 
specifically withdrawn from the considera- 
.tion of the court. Broctway v. Kinney, 2 
Johns. 210; -Snider v. Croy, Id. 22T; Louw 
•V. Davis, 13 Johns. 226; Foster v. Slilliner, 
uO Barb. 395 (in which case the judgment 
in the former suit is not, as to the claim 
-withdi-awn, a bar). It is not necessary lo 
show that the cause of action was affirma- 
tively withdrawn from the consideration of 
the court. It is only necessary that it ap- 
pears that the real merits of the second ac- 
tion have not been decided in the first; and 
this follows, if it is shown that the second 
suit has not in fact been litigate^ in the 
first. Seddon v. Tutop, 6 Term B. 607. If 
the cause of action has been litigated, how- 
ever slightly or ineffectually, it qannot be 
said that it might not. have been deter- 
mined. The case of Seddon v. Tutop Avas 
one where the plaintiff in a former action 
declared on a promissory note and for goods 
sold, but, upon execfiting a writ of inquiry, 
after judgment by default, .gave no evi- 
dence on the count for goods sold, and it 
was held that the judgment was not a bar 
^.o his recovering for the goods in another 
action. This case has been recognized and 
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approved by many authorities, and is direct- 
ly in point here, where, as in Seddon v, Tu- 
top, the proof is that no evidence was given 
concerning the issue now pending between 
the parties. Another case directly in point 
is Burwell v. Knight, 51 Barb. 26T. 

The effect of the judgment, as to the de- 
fence intex-posed by Buchanan, is analogous 
to that of a judgment by default upon fail- 
ure of the party to appear. He was in 
court, but was silent. If the plaintiff could 
not have recovered without disproving ex- 
pressly or by necessary implication, the es:- 
istence of the facts set up by way of de- 
fence, the judgment would be an estoppel, 
because the estoppel is not confined to the 
judgment, but extends to all facts involved 
in it as necessary steps or the groundwork 
upon which it must have been founded. 
Burlen v. Shannon, 99 Mass. 203. 

As an adjudication that Buchanan was lia- 
ble to the plaintiff in the" amount of the 
judgment, as for an existing and valid in- 
debtedness, the judgment is conclusive; but 
it does not determine, expressly or by nec- 
essaiy implication, that the plaintiff was 
not liable to Buchanan upon a distinct and 
independent cause of action. 

From these views it follows, that the 
claim of Buchanan comprised by the sev- 
enth item of his account must be allowed. 
As I agree with the register in his conclu- 
sions, and in the reasons by which they 
were reached relative to the other items of 
the claimant's account, it is unnecessary to 
advert to the questions therein involved. 
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PEPPER V. SALINE COtrNTY, 

[5 Dill. 270, note.] i 

Circuit Court, W. D, Missouri. April Term, 
1879. 

COSSTITDTIONAIi LaW — TOWSSHIP RaTI-WAT AiI> 
BOKDS— NEGOTIABILlTr— BOXA FiDE HOLDERS, 

tl. The Missoari statute of March 24, 1868 
(Laws 1868, p. 97), amending the charter of the 
Louisiana & Missouri River Railroad Company 
SO as to permit an extension of its Toad across, 
and on the south side of, the Missouri river, was 
within the legislative powers of the state. Fos- 
ter V, Calloway Co., Case No. 4,987, followed.] 

[2. The Missouri statute of March 23, 1868 
(Laws 1898, p. 92), authorizing townships to- 
subscribe to the capital stock of a railroad com- 
pany when two-thirds of the persons voting up- 
on the question vote in favor thereof, is valid 
and constitutional. County of Cass v. John- 
ston, 55 U. S. 360, followed.] 

1 [Reported by Hon. John F. Dillon, Circuit 
Court, and here reprinted by permission.] 
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[3. After a county had voted a subscription 
to tlie capital stock of a railroad compnny, the 
it-stirtuee of bonds therefor was enjoined. Pend- 
ing the injunction one of the townships compos- 
inji the county voted a subscription to the rail- 
road, and issued bonds therefor, which contained 
upon their face a provision that they were to be 
converted and exchanged for bonds of the coun- 
ty whenever the injunction should be finallv dis- 
solved. Jidd, that tliis provision rendered the 
bonds nonuogotiable, and hence they were sub- 
ject, even in the hands of innocent holders, to 
the defense of invalidity for noncompliance with 
the conditions upon which they were issued.] 

At the Ain-il term, 1879, tlie question of the 
validity of the bonds of the defendant coun- 
ty arose on a demurrer to the answer in the 
case of Pepper v. Saline Co. 

Thomas K. Skinker, for plaintiff. 
Graves & Rathbum and Thomas 0, Fletch- 
er, for defendant. 

KREIvEL, District Judge. This suit is 
brought on coupons detached from bonds is- 
sued in payment of a subscription by Mar- 
shall township, in Saline county, to the cap- 
ital stock of the I-ouisiana & Missouri River 
Railroad. A vote was had under the so- 
called township act of March 23d, 1S6S, and 
the requisite two-thirds vote of those voting 
was given in favor of the subscription, on 
conditions embodied in the order of the coun- 
ty court. 

Saline county, as such, prior to the sub- 
scription of Marshall township, had made 
a county subscription of $400,000 to the same 
railroad. This last subscription had been 
attacked for illegality in the circuit court of 
Saline county, and such proceedings were 
had in the case as resulted in perpetually 
enjoining the issuing of said bonds. The 
grounds mainly relied on in opposition to 
tlie issuing of the bonds by Saline county 
was the unconstitutionality of the amend- 
ment of the charter of the company of March 
24th, ISGS. 

The original charter of the Louisiana and 
Missouri River Railroad Company, granted 
in 1859, and the several amendments there- 
to prior to the amendment of March 24th, 
1868, authorized the company to build a rail- 
road from Louisiana, on the Mississippi river, 
to any point on the Missouri river, and au- 
thorized the counties along the line of the 
road to subscribe stock thereto without hav- 
ing the question of subscription submitted, 
as required by the constitution of 1863. By 
the amendment of March 24th, 1868, the rail- 
road company sought to obtain the privilege 
of extending their road across the Missouri 
river, and, at the same time, to have the 
provision in regai-d to subscribing without 
submission gi-anted to the counties along the 
line of the extension, on the south side of 
the ifissouri river. 

Acting on the supposition that these pow- 
ers had been granted by the amendment, the 
company applied for and obtained the sub- 
scription of $400,000 of Saline county, the 
issuing of, the bonds for which was enjoined. 
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While the proceedings to enjoin were pend- 
ing, the people of Marshall township, under 
the act of March 23d, 1868, petitioned the 
county court of Saline county to submit to 
the voters of Marshall township the question 
of subscribing §150,000 in aid of extending 
the road across the Missouii river, on the 
condition of building it to Marshall, the coun- 
ty seat of Saline county, and withm aiar- 
shall township, and the further condition of 
establishing a depot within half a mile of 
the town of Marshall. Under this submis- 
sion a vote was had, resulting in a two-thirds 
majority in favor of the subscription, and 
the bonds in controversy were issued to pay 
the same. 

The questions to be determined are: JTirst, 
the constitutionality of the amendment of 
March 24th, 1868, by which the Louisiana 
and Mis'souri River Railroad was extended 
across and on the south side of the Mis- 
souri river; second, the granting of the pow- 
er to subscribe by tlie counties on the exten- 
sion without submission; third, the failing 
to recite in the title the subject embraced -:n 
the act; and, lastly, the negotiability of the 
bonds. 

On the question of power by the legislatui-e 
to extend the road across the Missouri river, 
and the question of the title of the act, the 
Missouri judges in the cases of State v. Sa- 
line Co. Ct., 51 Mo. 350, and State v. Calla- 
way Co. Ct, Id. 395, were divided in opin- 
ion—the special judge called in deciding 
against the constitutionality of the amend- 
ment on both grounds. Judge Wagner, in a 
dissenting opinion, reaching an opposite con- 
clusion, and the third judge offering no opin- 
ion. Sec case of Foster v. Callaway Co. 
[Case No. 4,967]. This court, In the Calla- 
^^ay Case cited, coincided with Judge Wag- 
ner, and this view was sustained by the su- 
preme court of the United States on appeal. 
Upon the second question— the. granting of 
the power to subscribe without submission 
to a vote on the extended line— all the Mis- 
souri judges agreed that the constitution of 
1865 prohibited the legislature from granting 
such a power, and this court, in the case of 
SheiTard v. Lafayette Co. [Id. 12,771], fol- 
lowed that decision. The so-called township 
act of March 23d, 18G8, under the decision of 
State V. Linn Co. Ct, 44 Mo. 504, and cases 
since, has been held constitutional by this 
court, and is now so held by the sujpreme 
court of the United States. County of Cass 
V. Johnston, 95 U. S. 360. The grant of pow- 
er to extend tlie Louisiana and Missouri Riv- 
er Railroad across the Missouri river by the 
amendment of the charter of the company by 
the act of March 24th, 1868, having been 
held within legislative authority, we deem 
the bonds, so far as the questions are con- 
cerned, valid. The question of negotiability 
and consequent notice remains to be consid- 
ered. The Marshall township bonds read as 
follows: "United States of America, State of 
Missouri. Saline County Bond. No. 3; 
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Class 'A'; nine years; ?100; . interest ten 
pel- centum per annnm. EJaow all men l)y 
these presents, that, on the 1st day of Janu- 
ary, A. D. 1880, the county of Saline, in the 
State of Jlissouri, promises to pay to the 
Louisiana and Missom-i River Eailroad Com- 
pany, or bearer, the sum of one hundred 
dollars, at the Bank of America, in the city 
and state of New Yort, together with inter- 
est at the rate of ten per centum per an- 
num, payable at the said Bank of America 
on the 1st day of January of each year, on 
the presentation and delivery of the annexed 
coupons of interest as they sevei-ally become 
due. This bond is issued in part payment 
of a subscription of one hundred and fifty 
thousand dollars made by Marshall township 
to the capital stock of the liouisiana and 
Jlissouri River Railroad Company, pursuant 
to an order of the county court of Saline 
county made on the 7th day of September, 
3S70, and is to be converted and exchanged 
for bonds of the county of Saline whenever 
the injunction now covering the subscription 
of four hundred thousand dollars made by 
the county court of said county on the 7th 
day of February, 1868, to said Louisiana and 
aiissouri River Railroad Company shall be 
finally dissolved, and bonds issued under 
said order. In testimony whereof," etc. 

Do the conditions and contingencies set out 
in the bond, that on the happening of the 
dissolution of the injunction (an event ap- 
parently anticipated) bonds of the county of 
Saline should be issued in lieu of those in 
suit, destroy their negotiability? The case 
of Yermilye v. Adams Express Co., 21 Wall. 
[88 U. S. 138], is relied on by both parties. 
The negotiability of certain treasury notes 
was in controversy. Upon the back of them 
the following statement was printed: "At 
maturity convertible at the option of the 
holder, into bonds redeemable at the pleasure 
of tlie government at any time after five 
yeai*s, and payable twenty years from June 
luth, 18GS, with interest at the rate of sis 
per cent per annum, payable semi-annually, 
in coin." Justice Miller, delivering the opin- 
ion of the court, said: "They had the or- 
dinary form of negotiable instruments, pay- 
able at a definite time. * * * The fact 
tliat the holder had an option to convert 
them into other bonds does not change their 
character. That this option was to be ex- 
ercised by the holder, and not by the United 
States, is all that saves them from losing 
their character as negotiable paper; for if 
they had been absolutely payable in other 
bonds, or in bonds or money, at the option 
of the maker, they would not, according to 
iill the authorities, be promissory notes, and 
they can lay claim to no other form of ne- 
gotiable instiTiment." 

"What saved them, according to this au- 
thoritj-, from losing tlieir character as nego- 
llable' paper, was that the option to convert 
them into bonds remained to be exercised 
by the holder. In the case before us, the 
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stipulation on the face of the bond is tliat 
they are to be converted and exchanged Cor 
bonds of the county of Saline. Converted 
and exchanged. Converted— that is, to be 
changed to sometbing else; and then to be 
exchanged— that is, to be substituted for the 
converted bonds. This right and obligation 
to convert and exchange the maker of the 
bond stipulates for. In the conversion tbe 
county of Saline is to be made the payee. 
The maker stipulates for the conversion and 
exchange in this case— the very condition 
which, according to Justice Miller, destroys 
their negotiability. Judge Catron, in the 
case of "Q. S. v. Bank of TJ. S., 5 How. [40 
U. S.] 307, says: "A bill of exchange is an 
instrument governed by the commercial law; 
it must carry on its face its authority to 
command the money drawn for. * » =■ 
But if no demand can be made on the bill 
standing alone, and it depends on other pa- 
pers or documents to give it force and effect, 
and these must necessarily accompany the 
bill, it cannot be a simple bill of exchange, 
that circulates from hand to hand, or the 
representative of cun-ent cash." The bonds 
in controversy are encumbered with condi- 
tions and contingencies, and are therefore 
not negotiable, and if negotiated, are sub- 
ject to the same defences they would have 
been subject to in the hands of the original 
ownei-s. The conditions and contingencTerf 
set out on the face of the bond may be said 
to have been notice that the bonds sued on 
were not to be treated as negotiable paper, 
and ought to have made commercial men 
reluctant to touch them. Overton v. Tyler, 
3 Pa. St. 346. 

If, by reason of the conditions and con- 
tingencies, the bonds were not negotiable 
when they were issued, no subseciuent cir- 
cumstances could render them negotiable. 
Tiudall's Ex'r v. Johnston, 1 Hayw. (N. O.) 
372; Campbell v. Mumford, Id. 398; Thomp- 
son V. Gaylard, 2 Hayw. (N. G.) 150. These 
cases dispose of the argument that the condi- 
tions and stipulations in the bond having be- 
come impossible of performance, are to be 
disregarded and treated as of no effect 

The defences set up in the several counts 
of the answer to which the demurrer is filed 
are as follows: The ordinances of Septem- 
ber 7th, 1870, referred to in the bonds, con- 
tained, among others, the condition "that 
said subscription shall be paid in bonds, to 
be issued in sums of not less than §100 nor 
* more than $5,000, each of said bonds to bear 
interest at the rate of ten per cent per an- 
num, tlie interest to be paid annually, on the 
1st day of January of each year, at the Bank 
of America, in the city of New York, and to 
become due and payable as follows: Class 
*A,* the sum of $40,000, to become due on 
the 1st day of January, 1880; class «B,' the 
sum of $50,000, to become due on the 1st day 
of January, 1885; class '0.' the sum of $60,- 
000, to become due on the 1st day of Janu- 
ary, 1890; and that said bonds should be 



PERDICARIES (Case No. 10;973) 

delivered to said railroad company, commen- 
eiug with class *A,' the sum of $20,000 when 
the said road shall be put under contract 
from the Missouri river to the town of Mar- 
shall, and work commenced in good faith; 
the remaining §20,000 when two miles of 
said roaa shall be graded within the limits 
of Saline county. Class 'B,' the sum of $2o,- 
000 when sis miles of said road shall be 
graded within said limits of Saline county; 
and the further sum of ?25,000 when ten 
miles of said road shall be graded within 
said county. And the sum of ?30,000, class 
'0,' when fifteen miles of said road shall be 
graded within the limits of said county; and 
the further sum of $30,000 of said class *0' 
when the road-bed on all of the part of said 
road between the town of Marshall and the 
Missouri river shall be finished and ready 
for the iron." 

The bonds being held non-negotiable, the 
facts set out in the second count of defend- 
ant's answer, going to the consideration of 
the bonds, on account of failure to comply 
with the conditions on which they were is- 
sued, are a proper defence, and the demurrer 
thereto must be oven-uled. Jtfdgment ac- 
cordingly. 

[This ease was originally published in 5 Dill. 
2(0, as a note to Merriwether v. Saline Co.. 
Case No. 9,485.] 
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PEEDICARIBS v. CHARLESTON GAS- 
LIGHT CO. 

[1 Hughes, 69.] i 

Circuit Court. D. South Carolina. Dec, 1877. 

Sequesthation — Bt Coxfedekate Govekxmest 
— What Title Passed. 

Stock in a corporation in South Carolina own- 
ed, during the Civil War, by citizens of the 
United States, sequestrated during the period 
of war by a Confederate court, and sold to citi- 
zens of South Carolina at first and second-hand, 
did not pass by such proceedings to the purchas- 
ers, but belongs still to the loyal citizens against 
whom it was sequestrated. 

[Cited in Dorr v. Gibboney, Case No. 4,006.] 

[This was a bill in equity by Gregory A. 
Perdicaries against the Charleston Gaslight 
Company.] 

On the 30th August, 1861, the Confederate 
states passed an act in retaliation for the act 
of the 6th August of the United States, seq- 
uestrating, witli few exceptions, the prop- 
erty of loyal citizens found within their ter- 
ritoi-y. O^he proceeds of sale of such se- 
questrated property was paid into the Con- 
federate treasury, to be held as an indemni- 
ty to those suffering loss under said act in 

1 [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission,] 
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the United States. Shortly thereafter a vig- 
ilance committee in Charleston reported to> 
the officers charged with the execution of 
this act, that certain shares in the Charles- 
ton Gaslight Company were held by such 
loj'al citizens. 

Pursuant to the act a writ of garnishment 
was served on the company, requiring it to- 
make returu of its shares so held. On the- 
27th September, 1801, the company made its 
retm-n, setting forth that fifteen (15) of its- 
stockholders were, as far as your deponent 
is hiformed, living in the several cities of 
the United States hereinafter set forth, but 
it cannot pretend to determine whether or 
not they are alien enemies; and that these 
held four thousand two hundred and sixtj'- 
six (4,266) shares, and were entitled to four 
thousand and two hundred and sixtj'-six 
(4,266) dollars as dividends. Of these, thir- 
teen citizens of New York, Pennsylvania, 
and New Jersey, were adjudged such alien 
enemies, and their shares (3,766) and their 
dividends (?3,766) were sequestiuted, the 
shares being transferred to the Confederate 
states court on the books of the company, 
and the dividends being paid to the officers 
of the Confedei-ate states. The names of 
the loyal stockholders were erased from the 
list of the company's stockholders. After 
advertisement, giving the fullest notice of 
the sale, these shares were sold at public out- 
cry, and purchased in various parcels by 
eighteen persons to whom, on the orders 
of Confederate state , officers, scrip bearing 
the same number as those of the loyal stock- 
holders were issued. Subsequently, 1,000 of 
these 3,766 shares were sold to other per- 
sons, viz., E. M. Black, William Carrington, 
Dewing, Thayer & Co., G. P. Jackson, Peo- 
ple's Bank of South Carolina, and H. H. 
Williams. Black was a director, and at- 
tended all the meetings of the board, which 
considered- the orders of the Confederate 
states court. 

The company followed the advice of emi- 
nent counsel in obeying the mandates of this 
court, and, in fact, the penalties for disobe- 
dience were very heavy, and no appeal pos- 
sible, except on giving heavy security. The 
holders of the sequestrated stock alleged that 
the company colluded with the officers of 
the Confederate states, in the sequestration 
of the shar^ of the loyal stockholders, but 
failed, absolutely, to prove this. Shortly af- 
ter the capture of Charleston, the military 
seized the works and property of the gas- 
company as captured propei-ty, and turned 
them over to the treasmy department, by 
which they were restored, on conditions that 
the loyal stockholders were paid, or secured 
payment, of all back dividends, and that 
the names of those holding sequestrated 
stock should be erased from the books of 
the company, and those of the loyal stock- 
holders put in their places. In fact the prop- 
erty was not restored till these conditions 
were performed. The holders of the seques- 
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trated stock claimeci that tlaeir sci-ip be also 
acknowledged as genuine, and threatened to 
bring suits to establish their claims. The 
company not moving in the matter, the com- 
plainant filed his bill to enjoin such suits, 
and to have the rights of all tho parties ad- 
judicated, claiming that the sequestrated 
stock was void, not only as issued in hostil- 
ity to the United States, but as contraiy to 
the company's charter. The holders of the 
seqxiestrated stock, both at first and at sec- 
ond-hand, were all made parties defendant. 
Against some, the bill was taken pro con- 
fesso; and others filed answers, claiming 
that they were entitled to have the stock de- 
clared valid, or to have the damages allow- 
ed to them. The company were chartered 
by a public act, and the new scrip was 
clearly void as an overissue of stock, contra- 
ry to the provisions of tlie charter; but the 
following decision of the court was not rest- 
ed on this latter ground alone. 

BOND, Circuit Judge. It has been so 
often decided that acts in furtherance or sup- 
port of the Kebellion against the United 
States, or intended to defeat the just rights 
of its citizens, are null and void, that noth- 
ing more than the statement of the facts is 
necessaiy to show that the holders of all the 
sequestrated stock, both the purchasers at 
fii-st-hand as well as the purchasers at sec- 
ond-hand, have no rights in the premises, 
and are entitled to no damages. 

It is, therefore, ordered, adjudged, and de- 
creed that the sciip issued by the defendants, 
the Charleston Gaslight Company, in lieu of 
the shares of the loyal stockholders, seques- 
ti-ated by the so-called Confederate states, 
and now outstanding in the names of Thomas 
Ban-ett, Otis J. Chaffee, Isaac S, Cohen, 
John Fraser & Co,, Artemus Gould, A. H. 
Hayden, James Hope, B, D. Lazaiois, j\r. C. 
MoTdecai, B. O'Neil, "William Carnngton, 
Dewing, Thayer & Co., G. F. Jackson, the 
People's Bank of South Carolina, and H. H. 
Williams are absolutely null and void, and 
the holders of them will suiTender them to 
the company to be cancelled. 

The injunction heretofore granted in this 
case, enjoining all and singular the defend- 
ants in this cause and the holders of the 
said ceitificates of stock, issued in lieu of 
the sequestrated stock, their agents, officers, 
sei-vants, and attorneys, from bringing or 
prosecuting any suit or suits, action or actions 
against the said Charleston Gaslight Company, 
foi* and on account of said certificates of 
stock, or any of them, or of the stock pur- 
ported to be represented thereby, or of tlie 
acts of the said company in creating th& 
game, or for any damages claimed by reason 
of the issue of said stock, or any act or 
thing connected therewith, or arising there- 
out, is made perpetual. 

[The ease was previously heard npon demur- 
rer <)nd upon motion to dissolve the preliminary 
injunction. Case No. 10,974.] 
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PERDIOARIS V. CHARLESTON GAS- 
LIGHT CO. 

[Chase, 433; i 2 Am. Law J, Rep. U. S. Cts*. 
117; 10 Int. Rev. Rec. 110.] 

Circuit Court, D. South Carolina. June Termi„ 
1869. 

Sequestratiox — By Confedeilvte Govekxmex^ 

— Sale— TITL.E Passed — Suit to Declaue 

ilEissoED Stock Void. 

1. It is settled law that all acts of the Con- 
federate government, or the government of a- 
state hostile to the United States, and prejudi- 
cial to the rights of citizens of states adliering: 
to the Union, are void and convey no title. 

2. The sequestx-ation acts of the Confederate- 
states, and all acts under them, injurious to cit- 
ijiena of Union adhering states, are null and. 
void, and a -court of equity will decree such re- 
lief in the premises as may be necessary. 

3. Where stock has been sold by a Confeder- 
ate receiver, and new certificates therefor issneii 
to the purchaser, and after the war is ended, 
such sale is admitted by the company to hav& 
been void, and it recognizes the original stock- 
holder, but neglects to take any step to have 
the certificate issued under the Confederate sale- 
declared void, cancelled or delivered up — ^in such 
case any stockholder has a clear equity to have- 
such stock declared void, because it is a cloudi 
on his tilie and injures the value of bis stock. 

4. When the company itself refuses or neg- 
lects to bring suit, then it is competent for such- 
stockholder, in his own behalf and that of oth- 
ers in like situation with him, to file his bill in 
equity and invoke the assistance of the equity: 
jurisdiction. 

Perdicaris, a citizen of a state adhering to- 
the United States in the Civil War, was a 
stockholder in the Charleston Gaslight Com- 
pany. During the war his stock was seized 
as that of an alien enemy, by virtue of an act: 
of the Confederate congress for the seques- 
tration of the property of such per^ns, andi 
was duly sold under a decree of the district 
court of the Confederate states for the dis- 
trict of South Carolina, by the receiver, as? 
required by law. The company therenpon,. 
being required to do so by the decree of con- 
demnation, issued new certificates of stock to 
the purchasers under the sale, and trans- 
ferred the stock from the name of Perdicaris; 
to those of the pnrehasei-s; the sale was 
acknowledged by all parties, and the new 
Stockholders recognized, participating in the 
government and profits of the coi-poration. 
At the end of the war, however, when Perdi- 
caris inquired as to the condition of the- 
property he had left duiiug the period he 
was prevented from visiting or communicat- 
ing with Charleston, the company acknowl- 
edged him as the true owner of the stock, 
re-tiansfeiTed it back to him, and refused to- 
allow the holders ot the stock issued under" 
the sequestration sale to be recognized in 
any manner as stockholdei-s. After the lapse- 
ol four years, in which matters stood thus,. 
Perdicaris filed his bill in the couit. set- 
ting forth the facts and praying that the- 

1 [Reported by Bradley T. Johnson, Esq., auii 
'bore repi'inted by permission.] 
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holders of this new stock be decreed to sur- 
render it, and the company to cancel it, mak- 
ing the company and the holders of the new 
stock parties defendant to this bill. Part of 
the defendants filed a general demuii-er, on 
which the cause was heard. 

Rutledge & Young, for Perdicaris. 

Effect of demurrer. Being a general de- 
murrer, the bill must be bad in eveiy respect 
in order to be dismissed. If good in anj^ 
respect, the bill must be sustained. "Upoii a 
general demiUTer it is sufficient (for the 
complainant) to show that his complaint 
is to any es:tent right." Bagshaw v. Eastern 
Union R. Co., 7 Hare, 129. "If any pait of 
the bill is good, and entitles the complain- 
ant either to relief or discovery, a demur- 
rer to the whole bill can not be sustained 
. . . and must be overruled." 5 Johns. 
1S6; 1 Johns. 433; Livingston v. Story, 9 
Pet. [34 V, S.] 65S ; Griffing v. Gibb, 2 Black [67 
U. S.] 519. Demurrer is sustained only when- 
ever it is clear "it is an absolute, clear, and 
certain proposition, that taking all the char- 
ges of the bill to be true, it will be dismissed 
at the heai'ing" (ouoted in substance); Dan- 
iell, Ch. Prac. 598, 599; Stoiy, Kq. PI. § 443, 
note 1; Brooke v. Hewitt, 3 Yes. 253. Can 
Perdicaris sustain this suit? It is clear the 
company could. The case of New York & 
N. H. 11. Co. V. Schuyler [17 N. Y. 596] and 
about tliree hundred other defendants, shows 
this conclusively; also Dodge v. Woolsey 
[18 How. (59 V. S.) 331], and numerous other 
cases. But this point is not disputed. Can 
Perdicaris, a stockholder? Perdicaris claims 
that his title is clouded, his stock lessened in 
value, i&c, by these outstanding scrip, and 
the company will do nothing— has, at least, 
done nothing. Clear thata coi-porator can sue 
his corpoiution. (General rule, then, is that 
none of the membei"s or officers should be 
made parties, exceiDt where a discovery from 
them is necessarj'. 1 Daniell, ut supra, p. 
170, side page. They (the officers of a cor- 
poi-ation) should not be joined genei-ally, 
where no discovery is sought from them, or 
where tliey can be used as witnesses. Dan- 
iell, ut supra, p. 180; Story, Eq. PI. § 235; 
How V. Best, o Madd. 19. The rule that the 
company should be plaintiff in cases such as 
the present is claimed by the demurrants to 
be, that when the object of the bill is to com- 
pel the ministerial officers of the company to 
account for a breach of official duty, then the 
general rule is that the suit should be 
brought in the name of the company. Ang. 
& A. Corp. § 312; Robinson v. Smith, 3 Paige, 
233. This is not our case— we go against 
the company for a wrong act done by it. 
But admit we are against officers, what is 
the law in such case? "As a court of equity 
never suffers a wrong to go unredressed for 
the sake of form merely, if it appear that the 
directors refuse by collusion with those who 
had made themselves responsible by their 
neglect, or if the corporation is still under 



the conti'ol of those who should be defend- 
ants in the suit, the stockholders, who are the 
parties in interest, will be permitted to file 
a bill making the corporation a pai-ty." Ang. 

6 A. Corp. § 312; Foss v. Harbottle, 2 Hare. 
491, 492; Bagshaw v. Eastern Union R. Co.. 

7 Hare, 114; Robinson v. Smith, 3 Paige, 
233; Dodge v. Woolsey, 18 How. [59 U. S.] 
331; Hitchens v.Congreve,4 Russ.5(i2. Here 
directors who did the wrong act are directors 
still— a majority certainly. The rule is also 
thus laid down, viz., that such a suit "should 
be brought in the name of the corporation," 
unless it appears that the director's refuse 
to prosecute, or are themselves the guilty 
parties answerable for the wrong. If they 
do thus refuse, or are thus answerable, the 
shareholders may sue in their own names; 
but in such a ease, the coi-poration must be 
made a defendant either solely or jointly 
with the directors. New York & N. H. R. 
Co. V. Schuylea", 17 N. Y. 596, 7 Abb. Prac. 58. 
Compare same case in 34 N. Y. 30, where this 
point is sustained; the ease in other respects 
was overruled. Again we find: Therefore 
though the result of the authoiities clearlj' 
is that a corporation acting within the scope 
of, and in obedience to the provisions of its 
constitution, the will of the majority duly 
expressed at a legally constituted meeting 
must govern fAnsr. & A. Corp. § 3S0). yet be- 
yond the limits of the act of incorporation, 
the will of tlie majoritj' can not make an act 
valid, and the powers of a couit of equixy 
may be put in motion, at the instance of u 
single shareholder, if he can show that the 
corporation is employing its statu toiy po Wei's 
for the accomplishment of pm*poses not with- 
in The scope of their institution (Id. § 393). 
Compare Preston v. Grand Collier Dock Co., 
11 Sim. 344. When a bill was filed by a 
member of a numerous company v. the com- 
pany, and members chai-ging fraud in a cer- 
tain transaction which had been confirmed by 
a note of the company and praying that it 
might be set aside, seven defendants demur- 
red. The court oveiTuled the demurrers, 
holding that it was the duty of the com- 
pany a-nd directors to do what the plaintiffs 
desired done, and that they (the plaintiffs) 
had a plain equity for relief, and overmletl 
the demurrer. Page 347. He excluded all 
idea of fraud. Page 345. See, also, Ward v. 
Society of Attorneys, 1 Colly, 370. Bill filed 
by a few members against the company' and 
its secretary alone, of one thousand thx-ee 
hundred and thirteen membei"s, all had vot- 
ed for the suiTcnder of the charter and ac- 
ceptance of a new one, and ordered a trans- 
fer of property to be held under new char- 
ter, twenty-one voted against this surrender, 
and filed their bill. The court granted an in- 
junction. The earlier cases do seem to es- 
tablish the doctrine that the corporator can 
not file his bill against the ministerial officers 
of a corporation for an alleged breach of duty 
by them, without showing either that the di- 
rectors refuse to file the biU in the name of 
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the company, or that the company is still 
untlev the direction of tliose who should be 
made parties defendant Neglect is equiva- 
lent in effect to refusal, and it is axiomatic 
that it is sufficient to make the demand by 
bringing suit. 'Hie company in this case for 
four years have done nothing, and on the 
bill appear to be "willing to accede" to com- 
plainant's request, but that the purchaser at 
the sequestration sale holds its scrip; in 
other words, the compauj' does not think it 
proper that in changed circumstances it 
should repudiate its own apparent act, how- 
ever done under a vis major, while it is per- 
fectly competent for the complainant to do 
this himself. But if the complainants' case 
is not under this exception, it certainly is un- 
der the second exception, according to the 
contention of demun-ants. They insist that 
directors should be made parties, "should be 
defendants in the suit" Hence Perdicai-is has 
the right to lile this bill without seeking to 
put the company in motion, and only must 
amend by making directoi-s parties. But be- 
yond and above all this, it will be noticed 
that in all the later eases, the right of the 
corporator to file his bill against the corpora- 
tion solely, is allowed without dispute. Not 
a word in any of these later cases is said 
about such a requisition. And in the Case 
of Society of Attorneys, not a. director was 
made party, and yet an injunction, after 
mxich opposition, was granted. But lastly on 
this point, the bill in the present case is not 
to call the directors, the ministerial officers, 
to an account for any breach of duty,— none 
is charged against them,— but to set aside the 
jict of the company, an act sanctioned by the 
corpoi-ators in the South by acquiescence, 
since 1S63. There is no claim that directors 
are liable. Aug. & A. Corp. § 314. Mere 
error in judgment is charged against the 
president. He obeyed the order of a court 
which had the power to send him to prison 
for disobedience. He did not go to prison,— 
did not make himself a martyr as he should 
and ought to have done,— even though living 
in this age so poor in martyrs. 

CHASE, Circuit .Tustiee. The bill in this 
case was filed by the plaintiff in his own 
behalf and in behalf of any others who might 
come in and conti-ibute to the expenses of 
the suit It is stated that the shares in the 
Charleston Gaslight Company's stock, belong- 
ing to the plaintiff and others, were seques- 
trated under an act of the Confederate gov- 
ernment and sold during the Civil War. It is 
also stated that in lieu of those shares other 
shares of a corresponding amount were deliv- 
ered to the purchasers, and the pi-ayer of the 
bill is that the certificates thus issued may be 
declared to be invalid; that they may be or- 
dered to be delivered up to be cancelled; that 
the defendants may be restrained from bring- 
ing suit for their ti-ansfer, and that the com- 
pany may be restrained from allowing such 
transfer and from the payment of dividends. 



To this bill, there is a general demurrer filed 
by part of the defendants, and a motion to 
dissolve the injunction already granted. The 
only question in the case is, whether the pai*- 
ties are entitled to any relief in this couit up- 
on the ease made by the bill. TMs question 
is twofold: first, whether the plaintiffs have 
a case of equity; second., whether this court 
has jurisdiction of the controversy between 
the plaintiff and defendants. It is not claim- 
ed that the transfer of shares sequestered and 
sold under the authority of the Confederate 
govei'nment conveyed exclusive title to the 
defendants. It has been repeatedly decided, 
both by the circuit courts and by the su- 
preme court of the United States, that all 
acts of the Confederate government, or the 
government of a state hostile to the United 
States and prejudicial to the rights of citizens 
of states adhering to the Union, are void and 
convey no title. 

Ferdicaris is a citizen of an adjoining state. 
It is proper to add that the Gaslight Company 
has acted \ipon the principle just stated. It 
is true thai it erased from the books the 
names of the original stocliholders, whose 
stock was sold under the sequestration act 
and issued new certificates to the purchasers. 
But this was during the war. Since the war 
ended it has reinstated the names of the orig- 
inal stockholders, and recognized fully their 
right to dividends. The certificates issued to 
the purchasers from the Confederate receiver 
ai'e, however, still outstanding. Perdiearis, 
as owner of original stock, claims the inter- 
position of the court against the defendants, 
who in virtue of their pui-chases from the re- 
ceiver, assert a claim to be recognized as 
stockholders upon an equality with himself. 
It is very clear that Mr. Perdiearis has a good 
ease in equity. If the whole stock had be- 
longed to stockholdere residing in other states 
and had been sold under the sequestration 
act, and it can be maintained, after the war, 
that the purchasers are entitled to recognition 
equally with the original stockholders, it is 
very clear the value of the stock to the latter 
would be reduced just one-half. This shows 
very clearly the equity of Mr. Perdiearis. 
There is no way by which he can be relieved 
except by a comt of equity. But it is insisted 
that the company itself should bring suit, and 
that Perdiearis, being only a stockholder, can 
not be heard in this court. We do not agree 
to this view. It is not denied that if the com- 
pany had refused to institute proceedings^ the 
stockholders might do so. There is no prin- 
ciple of equity administration which denies 
to a stockholder protection in a court of equi- 
ty. It is true that the eoi-poration represents 
the corporate interests, and in this case it 
would, perhaps, be most appropriate that the 
corporation should bring a suit for its own 
protection and for the protection of the rights 
of the original stockholders, but it has at least 
neglected and omitted to do so. Under such 
circumstances any stockholder may proceed. 
We think the bill filed in this case by the 
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plaintiff for his OTvn benefit and for the bene- 
fit of his co-stockholders is properly con- 
ceived, and that upon the case made by it the 
plaintiff is entitled to the relief asked. The 
demuiTer must be overruled, and the motion 
to dissolve the injunction must be denied. 

[Subsequently a final decree was entered in 
favor of the complainant. Case No. 10,973.] 



Case No. 10,975. 

In re PERDUE. 

[2 N. B. R. 183 (Quarto, 67); i 2 West. Jur. 
279.] 

District Court, N. D. Georgia. 1868. 

B.txKKDPTCT — Homestead Exemption — Vendok's 
Lien. 

1. A sold B a certain quantity of land, receiv- 
ing other land in part payment^ and taking B's 
notes for the balance of the purchase money. 
A died and his executor sued on the notes and 
recovered judgment thereon, B was afterwards 
adjudged a bankrupt. A's executor, in proving 
the debt, asserted the vendor's lienj subsequent- 
ly thereto the assignee exempted two hundred 
and ninety acres of the land in question under 
the fourteenth section of the bankruptcy act 
[of 1841 (5 Stat. 4rl8)]. Sdd, that the vendor's 
equitable lien should be upheld by a court of 
bankruptcy, and that the assignee erred in set- 
ting any of this properly apart as exempt. 

2. Ordered, that the land be sold by the as- 
signee under the order and direction of the regis- 
ter, and that the proceeds of the sale be bi*ought 
into court for distribution according to law. 

In this case on the 24th of April, 1860, the 
vendor, Wm. L. Mitchell, now deceased, sold 
to the vendee, Lindsey Perdue, six hundred 
and forty acres of land, in Meriwether county, 
Georgia, for eight thousand eight hundred dol- 
lars, receiving in exchange, by way of pay- 
ment therefor, another tract of land in said 
county, at the value and price of five thou- 
sand one hundred dollars, and taking notes 
for the balance of the pui-chase money, to 
wit: three thousand seven hundred dollars. 
Aftenvards Mitchell died, and John A. Mit- 
chell, being appointed his executor, sued Per- 
due in the Meriwether superior court, and re- 
covered judgment for three thousand seven 
hundi-ed and sixty dollai-s. In proving his 
debt in bahki-uptcy proceedings, subsequently 
taken, he asserted the vendor's lien and filed 
an exemplification of his judgment in the 
case. Subsequently thereto- the assignee ex- 
empted two hundred and ninety acres of the 
land under the fourteenth section of the bank- 
rupt act Exceptions thereto were filed with- 
in twenty days, and notice was not given of 
the setting apart the exemption to bankrupt, 
or of assignee's report on that subject But 
afterwards, Mitchell, soon after receiving in- 
formation of the claim of exemption, filed his 
petition before the register, and prayed that 
the question of allowing or disallowing the 
vendor's lien and disposal of the land, and 
payment of said unpaid purchase money, be 

1 [Reprinted from 2. N. B. R. 183 (Quarto, 
67), by permission.] 



certified to his honor, ERSKIXE, J., for his- 
decision and Instructions. The register decided 
sustaining the act of the assignee disallowing- 
lihe vendor's lien, and allowing the exemption 
of two hundred and ninety acres of the land, 
including the homestead* These exceptions- 
and the record, except the agreement of the- 
counsel, upon vrhich the case was certified and. 
the proof of the debt in which the lien was 
asserted, are now before the court for review 
and decision. B. H. Bingham, 

Solicitor for John A. Mitchell, Executor. 
I agree to the above, and say that the law 
does not requu'e the assignee to give notice 
that he has set apart to the bankrupt the- 
exemption property. John W. Powell, 

Attorney for Lindsey Perdue. 

ERSKINE, District Judge. Resting upon 
the foregoing statement of facts in the mat- 
ter of Lindsey Derdue, a voluntai-y bankrupt, 
the court W'ill pronounce its decision. The 
conti'ovei'sy is between the immediate parties 
to the eonti'act of sales of the six hundred and 
forty acres of land, and not between the 
vendor and a remote party, as, for instance, a 
bona fide purchaser from the vendee, who 
bought the property and paid the purchase 
money witihout notice. The matter of the 
vendor's lien is involved in this ease, and it 
has been elaborately argued. If it were ab- 
solutely essential to a determination of tliis 
question that a history of the peculiar princi- 
ples inherent in, and which control the ven- 
dor's lien should be discussed, and time per- 
mitted me to do so (which it does not) I 
might, with judicial propriety, decline; for 
this has already been well done, not only 
by the supreme court of the nation (in Baylcy 
V. Greenleaf, 7 Wheat [20 U. S.] 46. See, 
also. Brown v. Gilman, 4 Wheat [17 U. S.] 
255; Thi-edgill v. Pintard, 12 How. [53 U. S.] 
35) and by Story, J., in Gilman v. Brown 
[Case No, 5,441], but likewise by Nesbitt. J., 
in delivering the opinion of the supreme court 
of Georgia, Welborn v. "^^illiams, 9 Ga, SU, 
and in Webb v. Robinson, 14 Ga. 216. In 
these last two cases this eminent judge has 
given a clear exposition of the doctrine of the- 
vendor's lien, the incidents dependent upon 
it and the consequences which flow from it. 
At the time of the alienation of the land by 
Mitchell to Perdue, the vendor's lien for the 
unpaid pm'chase money was of force in this 
state, and there is no evidence whatevei" be- 
fore me indicating that this lien was waived 
by taking security, or otherwise. In Bass v.. 
Ware, 34 Ga. 386, it was ruled— WALKER, 
J., delivering the decision of the comt— that 
the abrogation of the vendor's lien applies 
only to those liens created after the Code 
went into effect, which was subsequent to the 
sale of the land. 

It was contended for the bankrupt that the 
vendor's lien could not exist against him, be- 
cause the vendor received an exchange, by 
way of payment for the land, another tract 
of land, at the value or price of five thousand. 
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•one Lundred dollars, and three thousand seven 
liuudred dollars in notes. "Xbese notes are 
now in judgment at the suit of the executor 
of the vendor, and remain unpaid. I cannot 
rule tlie point in favor of the bankrupt. 

The sale -was of six hundi-ed and forty acres 
of land for eight thousand e'gM hundred dol- 
lars. A tract of lana of the value of five 
thousand one hundi-ed dollars was given as 
part payment, and the residue of the pur- 
chase money in notes. I can see' no differ- 
ence in principle, whether a part of the pur- 
chase money was paid in cash or in land at 
an agreed price; eitiier goes to extinguish the 
debt, pro tanto. There is, nevertheless, some 
analogy between this proposition and the case 
of an exchange of land for other land of equal 
agj-eed value. 'In the former case, the ven- 
dor's lien, or equitable mortgage, as it has 
5jeeii called, attaches on the delivery ojE the 
■conveyance, binding the vendee, who becomes 
•a trustee for the vendor for the unpaid pur- 
■chase money; it not only exists against the 
Teudee, but his heirs and volunteers and all 
■other purchasers from him with notice of the 
■existence of the vendor's equity. The lien 
will also prevail against assignee under the 
"bankrupt law, and against the claim of dower 
l)y the wife of the purchaser, unless there be 
Si positive law to the. contrary. 2 Story, Eq. 
Jur. §§ 1227, 122S; 4l Kent, Oomm. 151; 9 
■Ga. 8G; 14 Ga. 216; Fisher v. Johnson, 5 
Ind. 492. In the latter case, that of an ex- 
•change, the exchange must be a mutual grant 
of equal interests in land, the one in consid- 
■eration of the other. 2 BI. Comm. 323; Co. 
Litt § 62. It is said, however, that an ex- 
•change in the United States does not differ 
from bargain and sale. 2 Bouv. Just, note, 
2055. 

The assignee set apart two hundred and 
ninety, of the six hundred and forty acres, 
to the bankrupt, as exempted under the pro- 
Tisions of the fourteenth section of the bank- 
i-upt law. On the part of the executor of the 
vendor, this allotment by thfi assignee, which 
was approved by register McKinley, is now 
sought to be set aside, for the reason' that the 
purchase money for the land has not been 
paid, while on the side of the bankrupt, it is 
insisted that the assignment of the two hun- 
dred and ninety acres was legal. The general 
assembly of the state of Georgia, in Decem- 
ber, 1843, passed a statute exempting fifty 
acres of land from levy and sale, under any 
judgment, order or decree of any court in this 
• state, founded on any contract made after 
the first of January, 184i, "except the same 
shall be for the purchase money of said land, 
for the payment of which said land shall be 
bound." Cobb, Dig. 390. And such, I appre-^ 
hend, is the law, on general principles of equi-"" 
ty, without positive enactment. This statute 
was in force on the 24tU of April, 1860, the 
date of the sale, and so continued until the 
abrogation of the vendor's lien by the Code. 
The saving or reservation just quoted was 
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omitted from the Code, obviously, because 
when the vendor's lien was abrogated, this 
reservation of the land to tlie vendor for the 
unpaid purchase money, would be repugnant 
to the repeal of the equitable lien by the 
Code. But the Code did not intend to annul 
the reservation in the law of" 1843 so as to act 
reti'ospectively; for to do so would be an at- 
tempt to impair the obligation of contracts. 
The statutory reservation was an incident, 
indeed a part of the contract of sale. And 
the seventh section of the Code, itself pro- 
vides against its violation. "Laws prescribe 
only for the future." And when the vendor 
has not waived his equitable lien, this court 
would not, either in justice or in morals, be 
warranted in allowing the vendor bankrupt to 
have dominion over and enjoy an estate in 
land which. he has never paid for. Th.e ven- 
dor's lien m\ist prevail. I do not think that 
congress intended that the banki'upt law 
should override cases of this natm'e. 

It appears from the statement agreed on 
by counsel, that it was after the asserting of 
the vendor's lien and filing of the exemplifi- 
cation of the judgment obtained for the un- 
paid purchase money, that tbe assignee ex- 
empted the two hundred and ninety acres. 
But it vs-as argued that exceptions to this act 
of the assignee must be taken within twenty 
days next after the allotment of the land 
to the banki-upt, and that the law does not 
require the assignee to give notice that tthe 
land was set apart; and orde^ nineteen of the 
general ordei-s in bankruptcy^ promulgated 
by the supreme court of the United States is 
relied on. This order, after spealdng of the 
duty of tbe assignee to set ofe articles to the 
banki-upt, according to the provisions of the 
fourteenth section, giving the estimated value 
of each article, concludes as follows: "And 
any creditor may take exceptions to the de- 
termination of the assignee within twenty 
days after the filing of the report." Looking 
to the general intent and scope of the bank- 
rupt law, and to order nineteen, I am of the 
opinion that the supreme court did not mean 
that the auxiliaiy "may," as here used, is to 
be taken in an imperative sense. On the con- 
traiy, it seems, that the supreme court intend 
to leave a disci-etion with the district and 
circuit coui-ts— to permit them to repair ac- 
cidents, correct mistakes and prevent frauds. 
No good reason has been given, or authority 
invoked, going to show that the law does not 
require the assignee to give notice tbat ex- 
empted property has been set apart, therefore 
I cannot question the correctness of order 
nineteen. And upon the question of time, it 
may not be foreign to remark that the objec- 
tions taken by the vendor's executor go to the 
title, and not to the quantity of the land set 
apart. 

It is ordered and adjudged by the court 
here, that the decision of the register be re- 
versed, and that the actings and doings of the 
assignee in the premises be, and they are 
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hereby set aside, and that the said six hun- 
dred and forty acres of land, with the rights 
and appvu'tenanees thereunto belonging, be 
sold by the assignee under the order and di- 
rection of the register, after due and legal 
public notice, and the proceeds of such sale 
be brought into the registry of the court for 
disti-ibution according to law. 
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Case Wo. 10,976. 

PEREGO et al. v. BONESTEEL, et al. 

[5 Bisg. 66.] i 

Circuit Court, D. Wisconsin. Aug. Term, 1860. 

Creditors' Bill— Cox flictixg Claims— Pkopeu- 

TY SUBSEQUEXTLT AtTACIICD. 

After the appointment of a receiver under a 
eieditors' bill another creditor can acquire no 
rights by levying an attachment upon property 
of the judgment debtor. Where the court has 
obtained jurisdiction under a creditors' bill it 
will protect the creditor in following up his 
rights, 

[This was a bill in equity by John W. 
Perego and others against John N. Bone- 
steel, Henry E. Bonesteel, and Joseph Carj% 
chargmg a fraudulent assignment.] 

MILLER, District Judge. This bill was filed 
Oct. 11, 1859. The subpoena, with notice of a 
i-ule for an injunction, and for the appoint- 
ment of a receiyer, was served on all the de- 
fendants on the 12th of October. An in- 
jimction against the two first named defend- 
ants was allowed on the lyth of October and 
was served on the 22d. November 15th an 
injunction was allowed against Cary, and an 
order was made and issued for the appoint- 
ment of a receiver. A receiver was appoint- 
ed November 21st, who on that day gave 
his bond. November 23d the bill was 
amended by making A. J. LangAvorthy a 
paity defendant. November 25th the an- 
swer of Langworthy was filed. In this an- 
swer he sets forth that a writ of attachment 
at the suit of the Farmers' and Millers' Bank 
against John W. Boonesteel, was placed in 
his hands on the 15th of November, 1859, 
which he served by seizing goods as the 
property of Bonesteel, in the hands of Cary. 
He does not state the day he seized the 
goods, but I presume it was the day the 
writ came to his hands. 

The bill is a common judgment creditors' 
bill upon the return of nulla bona, and also 
a charge that Bonesteel had made a fraud- 
ulent assignment to Cary, which is prayed to 
be declared null and void. 

In Eager v. Price, 2 Paige, 333, 338, a sup- 
plemental bill was filed for the purpose of 

1 [Reported by Josiah H. Bissell, Esq.. and 
here reprinted by permission.] 



securing a Hen on bank stock that came to 
defendant after filmg the original bill, which 
was sustauied. The stock might have boon 
sold under execution. The comt say, "The 
creditors by the bill acquired a specific lien 
on the propert?\" There is no doubt but tlie 
filing of the bill and sei*vice of a subpoena 
gives an equitable lien on property that can- 
not be seized on execution. In Lansing y. 
Easton, 7 Paige, 3G4, the court say: "The 
ordinary Injunction upon a creditors' bill, 
which only operates upon the defendant, will 
not, of course, prevent another judgment 
ci-editor from levying upon property of the 
defendant which is the proper subject of a 
levy, and sale on execution, before the title 
of the defendant in such property is equi- 
tably divested by an order for a sequestra- 
tion thereof or for the appointment of a re- 
ceiver." This is an opinion as to the effect 
of the injunction. In the case of the bill 
before me, the order for the appointment of 
a receiver divested the defendant of ail in- 
terest in the goods liable to execution. By 
the bill, the complainant acquired an equi- 
tiible lien thereon, ye^ according to the case 
of Lansing v. Easton, before such order, that 
lien might not be protected against the legal 
right obtained to it by another creditor who 
levied upon it by an execution at law or an 
attachment. In Storm v. Badger, 8 Paige, 
130, the bill was in the usual form of a ered- 
itoi-s' bill as to the judgment debtors, and 
the other defendants were made parties to 
reach property in their hands belonging to 
the judgment debtors. And it was alleged 
that the defendant had property that might 
hare been levied on. The chancellor says: 
"The object of this suit in this coxut is" to 
aid the execution at law, and not as a mere 
substitute of an equitable instead of a legal 
remedy." The chancellor. In Ouyler v. More- 
land, 6 Paige, 273, decides that where the 
right to file a creditors' bill once exists, by the 
return of an execution unsatisfied, if the de- 
fendant has property which is the subject of 
sale on execution, but which has been fraud- 
ulently assigned, and has other property 
which can only be reached by a bill, the 
plaintiff may take out a second execution 
and levy on property. It is understood, that 
an order for the appointment of a receiver 
is equivalent to actual levy. In Ex parte Gen- 
eral Assignee [Case No. 5,305], Judge Conk- 
ling, in reference to the New York authori- 
ties, says that the lien is not created by 
the filing of the bill alone, but tlie service of 
the subpoena is also necessary. He also re- 
marks: "The only case I have met with 
which seems to militate at all against this 
.doctrine, Is that of Lansing v. Easton. 7 
'Paige, 36i. In that ease, it is said that a 
judgment creditor may levy on the property 
of the defendant, which is the proper subject 
of levy and sale on execution, before the title 
of the defendant in such property is divested 
by an order for the sequestration thereof, or 
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for tlie appointment of a receiver. This is a 
i-ule of the court of chancery of New Yoi'Ic. 
But there is nothing in this ease, properly 
tmderstood, which conflicts with the other 
cases. The particular or more appropriate 
design of the creditors' hill is to enable the 
creditor to appropriate such propei-ty of the 
debtor as is not liable to seizure by'fi. fa., 
and, as the practice is to require the debtor 
to assign to the receiver all his propei-ty, 
whether subject to execution or not, it was 
probably thought but just to other creditors 
to take care that no -unnecessary impediment 
should be thrown in the way of their ordina- 
ly legal remedy;" and it is there decided 
that the creditors' bill holds the property in 
preference to proceedings in bankraptey 
commenced after the filing of the bill and 
service of the subpoena. In Storm v. Wad- 
dell, 2 Sandf. Ch. Reports, 494, it is decided 
that if a judgment creditor files his bill and 
duly prosecutes his suit, he thereby acquires 
a lien which cannot be impaired by subse- 
quent proceedings in bankruptcy, although 
no receiver was appointed until after the 
debtor was declared a bankrupt It will be 
observed that on the same day that Lang- 
worthy, the sheriee, received and served the 
writ of attachment by attaching goods in 
the hands of Gary, an order was made in 
this court for an injunction against Gary, 
and also of reference for the appomtm^t of 
a receiver. These complainants were pro- 
ceeding to have the property of the defend- 
ants in the hands of Gary, who was holding 
under Bonesteel, appropriated by law to the 
payment of their debt, which could not be 
done xmtil the assignment under which Gary 
held the property should be vacated, which 
was the object of the bill. The court had 
taken cognizance of the case before tlie at- 
tachment was placed in Irangworthy's hands. 
In the case of Wiswall v. Sampson, 14 How. 
[55 U. S.] 52, the receiver was appointed by a 
decree of the court, but it does not appear that 
he gave bond for thefaithful discharge of his 
duties. He was considered in possession 
of the property. And in Booth v. Clark, 
17 How. [58 U. S.] 322, a receiver is stated 
to be an officer of the court, having full 
power to attend to this business within the 
jurisdiction without an assignment from the 
debtor, but not to maintain a suit outside 
the jurisdiction without such assignment. 
By the appointment of a receiver the prop- 
ei-ty is in the custody of the. court,— the court 
having acquired jurisdiction of the case by 
the filing of the bill and the service of pro- 
cess. The great object of this bill was to 
set aside a fraudulent assignment, and the 
court had acquired full jurisdiction of it 
and had awarded an injunction against 
Bonesteel, the debtor, which was served a 
month before the sheriff's attachment. 

I am of the opinion that this bill has the 
preference over the sherifC's attachment. 

[For subsequent proceedings, see Case No. 
10,977.] 



Case ITo. 10,977. 

PEREGO V. BONESTEEL. 

[5 Biss. G9.] 1 

Circuit Court, D. Wisconsin. Oct Term, 18G0. 

G-ARSJSHM EST— Assignee under Fraud ulent As- 

SIQNMBXT— FKOPERTT TURNED OVER 

TO Receivek. 

1. In Wisconsin an assignee under a fraudu- 
lent assignment may he made a garnishee in at- 
tachment proceedings, and it is immaterial how 
the property came into his hands, so it he prop- 
erty liable to seizure by attachment, 

2, If the garnishee afterwards turns over prop- 
erty to a receiver appointed under a creditors' 
bill filed by another creditor, the court will pro- 
tect him by ordering the proceeds of such prop- 
erty paid to the creditors to whom he was first 
liable as garnishee. 

It appears that an attachment was issued 
out of this court against John and Henry 
Bonesteel at the suit of Heniy G. Bowen 
and others, and on the 16th of June, lSo9, 
Joseph Caiy was summoned as garnishee; 
and a writ of attachment was issued out of 
this court against the same defendants, at 
the suit of Horace B. Claflin and others, 
whereupon Joseph Gary was summoned as 
garnishee on the 20th of July, 1859. By his 
answer, he held the property of the defend- 
ants by virtue of an assignment from them 
to him for the payment of debts; and that 
ne then had in his hands about three thou- 
sand one hundred dollars in money and 
about ten thousand dollars in goods. 

After the decision of this court that the 
attachment in the case of Alexander Stew- 
art and otliei"s against Bonesteel was well 
founded, for fraud in the assignment, Gary, 
the garnishee, paid over the funds in his 
hands to the plaintiffs in that and other at- 
tachments, and also in part payment of the 
debt of Henry G. Bowen and others. 

These two attachments and those preced- 
ing, in order of time, were issued and pro- 
ceeded in for the same cause and in the same 
manner. Gary was summoned as ganiishee 
and was permitted by the plaintiffs to re- 
main in possession of the property until he 
surrendered it after the decision in the case 
of Stewart and others. He was as much lia- 
ble for the property that came to the hands 
of the receiver as he was for the property 
and money he paid on the attachments, as 
it was all in his possession when these two 
attachments were served. The posfps^ion of 
the receiver was substituted for that of the 
garnishee Gary, Gaiy gave up all charge of 
the remaining property, and the sheriff at- 
tached it on the 15th of November. If Gary 
was legally chargeable as garnishee, the 
sheriff's attachment would not release him, 
and he would be chargeable Avith the value 
of the goods that came to the receiver's 
hands on these two attachments of Bawen 
and others, and Claflin and others. If he 
was legally chargeable, as garnishee, with 

1 [Reported by Josiah H. Bissell, Esq., and 
liere reprinted by pei'mission,] 
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"the goods tiiat passed into tbe receiver's 
hands, he could only divest himself of the 
liability by the consent of these attaching 
-creditors. 

It is contended that Gary could not be 
made chargeable by the attacbments, as he 
held the property of the defendants under an 
-assignment, and that upon the proceeding by 
garnishee process under the attachments, the 
validity of the assignment could not be in- 
quired into; that it was the duty of the 
plaintiffs in the attachments to require the 
officer to treat the assignment as a nullity 
-and to take the propeity into custody. It 
is trae that the plaintiffs might have done 
so after indemnifying the marshal, but the 
question is, were they bound to do so? 

In these cases, affidavits were made ac- 
cording to section 3i of the attachment laws, 
that Joseph Gary had in his hands property 
-of the defendants, and in pursuance thereof 
he was summoned. By section 35 of the 
law, from the day of such service, he stood 
liable to the plaintiffs in the attachments 
for the amount of the property and moneys, 
<*i*edits and effects in his hands; and he shall 
answer under oath all questions put to him 
touching the propertj', credits and effects in 
■Ms possession or within his knowledge If 
the garnishee fails -to appear and answer, he 
may be attached and judgment may be ren- 
dered against him for the amount of the 
plaintiff's debt. If it appear from the an- 
-swer of the garnishee that he was indebted 
to the defendants, or that he had property 
in his hands belonging to the defendants at 
tlie time he was notified, he shall forthwith 
deliver such propei'ty or pay the amount of 
his indebtedness to the officer; and in case 
of his not delivering over the property or 
paying his indebtedness, the court may en- 
ter, judgment' against him. And if it appear 
from the answer of the garnishee that he 
holds the title of any real estate, or any in- 
terest therein, in trust for the defendant, or 
for his benefit, he shall convey the same to 
the officer, who shall, under the direction of 
the court, proceed to sell the same in the 
same manner as a receiver. In ease the 
plaintiff is not satisfied with the answer of 
the garnishee, the plaintiff may have a trial 
-on the issue formed by such answer. Now, 
I think from the whole scope of the law, an 
-assignee under a fraudulent assignment may 
be made a gax-nishee in attachment. If he 
<;onf esses in his answer the fraud, or if it is 
found by a jury, he is in law a trustee of 
tlie property in his hands. Under the laws 
it is immaterial how the property came into 
his hands, If it is propeity that is liable to 
seizure by attachment When the assignee 
is satisfied that the assignment is voidable 
by creditors, he may turn over the property, 
and he may even convey real estate, to the 
officer. In the case of Mead v. Purdy [Case 
No. 9,367], this court has carried out this pro- 
vision of the law, and proceeded in the sale, 
and the deed, and in oi'dering a writ of as- 



sistance, the same as if it were a case in 
equity. It is a law of the state regulating 
titles, and may be followed in this court 

The attachment law provides for a trial of 
the issue raised by the answer of the gar- 
nishee, and there is no more common issue 
than the one raised by Joseph Gary in his 
answer. Such has been the practice of this 
court and, I presume, of the courts of the 
state under the law. The attaching cred- 
itors were not bound to have the goods 
seized in Gary's hands in the first instance, 
but they may proceed against him as gar- 
nishee to test his title, and if successful, to 
ehax-ge him with their value. The attach- 
ment, in the first instance, being necessary 
to prevent the garnishee from disposing of 
the propei'ty, it is proper for the court to 
proceed in the case to a final determination. 

Upon the answer of Joseph Gary, and the 
proofs submitted, there is no doubt the at- 
tachments were issued on legal grounds, 
and that the alleged fraud is fully estab- 
lished. 

Gai-y was made chargeable to these plain- 
tiffs with the value of the properly that 
passed into the hands of the receiver. If 
judgments were rendered against Gary for 
the amount of said property, he would have 
a right- to have the amount realized out of 
the property by the receiver appropriated to 
those, attachments, he not having possession 
of the property fraudulently. Upon this con- 
sideration, the money paid into court by the 
receiver will be ordei-ed paid on . the two 
judgments of Bowen and others and Glaflin 
and others; and if there should be a surplus, 
it will be paid to these complainants. 
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The PEREIRB. 

[Affirming Case No. 10,979. Nowhere report- 
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Case Ho. 10,979. 

The PERBIKB. 

[8 Ben. 301.] ^ 

District Court E. D. New York. Dec, 1875.2 

Bill op Lading — Exemption fuom Damage sr 

Breakage— Negligesce in Dischakge op 

Cargo — Burden of Proof. 

Plate glass was brought by a steamship from 
Havre to New York, under a bill of lading, by 
which the steamship was exempted from liabil- 
ity for damage by breakage. When the glass 
arrived at the store of the consignees three of 
the cases were foimd to contain broken plates; 
and a libel was filed to recover the damage, 
which, it was alleged, was caused by neghg«>nce 
in the manner of discharging the cases: JBcId, 



1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict Esq., and here reprint- 
ed by permission.] 

2 [Affirmed by circuit court; case unreported.] 
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that the burden of proof was on the libellants, 
to establish that there had been such negligence 
on the part of the steamer as caused the break- 
age; and that, on the evidence, no such negU- 
gence was established. 
[Cited in The Tommy, Id Fed. 603; "WolfiE v. 
The Vaderland, 18 Fed. 740, 741.] 

A Frencli manufacturing corporation ship- 
ped plate glass by steamer from Havre to 
their agents in New York, under a bill of 
lading, which, by its terms, exempted the 
ship from liability for breakage. Tiiere were 
fifty cases of different sizes, some veiy large. 
When the cargo was unloaded at New York, 
four cases were put by themselves on the 
dock, and were there inspected by an agent 
of Noel & Saurel, the consignees, who at first 
refused to receive them, claiming tbat the 
glass was broken, but finally took them 
away. ^Vhen the cases were afterwards 
opened in store. It appeared that in three of 
the cases there were one to six plates of 
glass broken; and suit was brought against 
the steamer, charging negligence in the trans- 
portation and handling of the glass. Much 
evidence was intiXKluced on both sides, to 
show the usual manner of discharging such 
cases, many of which weighed more than a 
ton, and also the manner of discharging this 
pai-ticular cargo, and as to the marks of dam- 
age that appeared on the outside of the cases. 
The libellants claimed to have proved that 
the gLoss was discharged, on the flat instead 
of on the edge, and that the cases were bro- 
ken by the prongs of a truck on which they 
were carried off from the ship's side, or that 
the plates were broken by the pressure of a 
roller on which the cases were rolled away. 
The claimants urged that the proof was, that 
the glass was discharged upon the edge, and 
in a machine built for the purpose and run- 
ning on rollers, and that no negligence or 
•carelessness was proved, and that the libel- 
lants had failed to prove that the glass was 
unbroken when the cases were received on 
board, the ship. 

G. "SV. Hosie and H. G. Hull, for libellants. 

R. D. Benedict and Walter L. Livingston, 
for claimants. 

BENEDICT, District Judge. This action 
is brought to recover damages for the break- 
ing of plates of glass, while being transport- 
•ed on board the steamship Pereire from 
Havre to New York. 

The bill of lading, by its terms, exempts 
the ship from liability for breakage. In or- 
^er, therefore, to maintain this action, it is 
necessary forthe libellants to prove some neg- 
ligent act on the part of the steamer in the 
ti-ansportatiou of the glass, and that such act 
<io,used the breakage in question. 

Two different acts of negligence are as- 
signed by the libellants as the cause of this 
breakage; one is that, in discharging the 
glass in New York, it was taken from the 
ship's tackle to a place on the dock some 
forty feet distant upon a truck, without prop- 
19KED.CAS. — 15 
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er protection for the horns of the truck, and 
that tlie weight of the case drove the horns 
of the ti-uck through the ease, splitting the 
boards, and, as it is inferred, breaking the 
glass. The other act of negligence assigned 
is moving the cases upon rollers, whereby, as 
it is also sought to be inferred, the glass was 
broken. The shipment consisted of fifty cas- 
es of various sizes. In three of these cases, 
when opened in the warehouse of the con- 
signee, there were found broken plates. In 
case No. 4, one plate was broken; in one of 
the others four plates were broken, and in 
the other case six plates were broken. 

Natui-ally, there is no direct proof of th6 
cause of this breakage. It was not known 
with certainty that any glass was broken, 
until the cases were opened after having 
been carted to and delivered in the warehouse 
of the libellants. Indirect proof is given, 
by evidence of facts which indicate a negli- 
gence,, the natui-al result of -which would be 
a breaking of the glass. The evidence relied 
on as proof o£ negligence consists of testi- 
mony as to the outward appearance of the 
cases when they were delivered, and as to 
the mode of handling them in New York. Jn 
regard to the appeai-ance of the cases, va- 
rious witnesses are called by the libellants. 
These witnesses differ greatly among them- 
selves in respect to the condition of t-he cases. 
Some speak of having seen "shiny" marks 
upon the side of a case, indicating resort to 
rollers in moving it on its flat Some *^peak 
of a separation of the boards of a case; oth- 
ers of a split board, indicating a caviiago of 
the ease upon a truck, the prongs of which 
had penetrated the case. Several spealc of a 
large splinter knocked off; others of mai'ks 
indicating the use of a grapple, and that a 
fall had been sustained by reason of the 
tearing out of the grappling irons. The 
marks relied on by the libellants are those of 
truck prongs and roller marks, which, it 
is insisted, show that the cases were moved 
on the flat upon rollers and upon trucks. 
It is impossible from the evidence to say that 
each of the three cases presented the same 
marks; some witnesses were led to say so, 
but it is quite clear, from what they say, 
that some cases bore marks not found upon 
the others. , For instance, but one case had 
a splinter knocked off!; and, as I gather, but 
one ease had a split board. 

It appears that these three cases, after 
they were landed, were, together with one 
other case, placed upon the edge, leaning one 
against the other, and all supported by the 
side of the dock shed; while there they were 
examined by Cassidy, a person sent by the 
consignees to ascertain the condition of the 
cases, and who is the first witness called by 
the libellants. According to this witness, 
there were shiny maxks on some of the 
cases, which he supposed to have been caus- 
ed by rolling the case upon a roller. He says 
that some of the boards on more than one of 
the cases had been separated by a grapple, 
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but lie makes no mention of any split board 
01- any injury by tnielc prongs, nor does he 
suggest tliat the cases appeared to have 
been moved on trucks. He does mentiion 
marks of a slipping from the hooks of a 
grapple. Upon the testimony of this wit- 
ness, it -would be impossible to say that the 
oases had been injured by being rolled or 
while being carried on a truck. The only 
inference waiTanted from Cassidy's testi- 
mony is that the cases had slipped from a 
grapple, and this plainly appeai-s to have 
been his inference. 

Xoel, one of the consignees and the next 
witness, proves a splinter knocked off from 
one case, but he did not see either the 
"shiny" marks or the marks of a slipping of 
a grappling iron which Cassidy speaks of. 
He saw a split in the boards half an inch 
wide or more, and says the case had been put 
on a truck with two sharp edges, which 
edges went into the box and stripped the 
plank all the way through. Millick, a no- 
tary sent for to be present when the cases 
were opened in the warehouse, is sworn, but 
gives no evidence in respect to the condition 
of the cases. Curiously, he was not asked 
to examine them. Behan, the carman of the 
consignees, proves the splinter broken off; 
he saw a broad split as by the spikes of a 
ti'uek; also mai-ks "like a bruise or some- 
thing rubbing heavy on it." He speaks of 
the cases as "shattered," but saw no separa- 
tion of the boards from each other. The 
condition of the cases before they were cart- 
ed from the dock was a subject of conversa- 
tion between this witness and Cassidy; it is 
noticeable that Behan does not mention the 
marks of a grapple which Cassidy found, 
and which led him to infer that the cases 
had been injured by a fall. 

Mas Charronet, the nest witness, is a 
glass polisher, who, as it appears, was sent 
to several of the steamers of this line to ob- 
serve how glass consigned to Noel & Saurel 
was handled. He says that he saw the dis- 
charge of all the consignments in question. 
In respect to the appearance of the cases, his 
recoUeetion is that none of them showed 
marks of a grapple or marks of a truck 
prong, nor was there any board split. All 
that he recollects as to marks on the cases 
is that on one of the eases a board appeared 
"pressed in so that you could put your fin- 
gers thi-ough," and one of the cases showed 
marks which indicated that it had been 
rolled on a roller. If the language of this 
witness is to be taken literally, these marks 
were on the cases when they came out of 
the ship. In respect to this witness, it can- 
not escape remark that he says his practice 
was to make a written report of what he 
saw in respect to the glass he was sent to 
observe, and that he made such a report in 
respect to this consignment, drawn out from 
memoranda taken by him at the time. This 
report passed to Cassidy, and its contents be- 
came known to him, but it seems to have 
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been considered as of little importance, and 
is not now found. The original memoran- 
dum is also lost. This unfortunate circum- 
stance prevents the libellants from deriving 
any considerable advantage from the testi- 
mony of this witness, inasmuch as he de- 
clares himself unable to speak: with certainty 
in the absence of his report or memorandum. 
And it affords ground for the suggestion, 
that, if the written report had stated any 
facts tending to supppit the present claim, it 
would have been presei-ved. The further 
facts, that the witness identified in court a 
person as present during the discharge of 
the glass of which he speaks, who is proved 
not to have been present at the discharge of 
the glass in question, coupled with the ab- 
sence of the reports and the obscure recol- 
lection of the witness, raise a doubt as to his 
recollecting anything in regard to this par- 
ticular glass. 

I have now referred to all the evidence 
touching the external appearance of the 
cases, which was produced as evidence in 
chief by the libellants; and when its dis- 
crepancies and omissions are considered, 
and, in the absence of any good reason for 
not removing all doubt as to the marks upon 
the cases t>y producing them in court, it 
must be said that upon this evidence alone 
it would be difficult to find as a fact either 
that these three cases had been rolled on a 
roller or split by the prongs of a track. 

Nor is this evidence greatly strengthened 
by the direct e^-idence offered by the libel- 
lants in respect to the mode of discharging 
this glass. One witness. Squires, says that 
he saw one of the cases placed on a hand 
truck, the prongs of which went through 
the case and split the board; but the witness, 
also states that the case was moved off upon 
a single truck by a single man, a thing 
shown to be impossible, Moreover, Squires 
is a discharged employee, and the circum- 
stance he claims to have seen was not seen 
by any one else, although many others were 
present during all the discharging. 

There is also some direct evidence tending to 
show that rollers were used to move the cases r 
but there is also much evidence to the con- 
ti-ary, and the marks upon the cases, in- 
stead of confirming the statement that rollers- 
were used, are such as would be caused by 
rubbing against the stanchions in the ship's 
hold. Furthermore, it appears from the li- 
bellants' evidence that glass of this descrip- 
tion is an article in which some breakage al- 
ways occurs. Of this consignment of fifty 
cases, three cases are found to contain bro- 
ken glass. All the cases were discharged in 
the same manner in New York. Two of 
these which contained tbe broken glass bear 
marks of having slipped from a grapple, and 
it is not claimed that any grapple was used 
on board the ship. The contrary was proved. 
The fair inference from all this is, that the 
breakage arose from a fall from a grapple, 
and not from the mode of discharging. 
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As against the eTidence ptodttced by the 
libellants, the claimants have presented 
much testimony, -which, if believed, is con- 
ceded to be sufficient to disprove negligence. 
It appears that, for the use of the line of 
steamers to which the Pereire belongs, there 
had been constructed a machine or frame, 
fitted -with rollers under it and rollers upon 
its bottom -within, into "which large glass 
could be lowered upon its edge from the 
ship, and so moved in , the machine to its 
place on the dock. Some six or seven wit- 
nesses swear that all the glass of this con- 
signment was discharged in this machine. 
If this be true, the negligence charged is dis- 
proved. But three or four witnesses called 
by the libeUants swear that the machine was 
not used at all on this occasion. IThe contra- 
diction is positive, and can only be explained 
by supposing that the witnesses are speaking 
of different trips— an explanation hardly ad- 
missible in view of the definite statements 
made. If not thus explained, I am of the 
opinion that credit must be given to those 
who testify to the use of the machine; for I 
mark that one witness called by the libel- 
lants, in contradiction of the other witnesses 
for the libellants, swears that the machine 
was used to discharge this glass until one of 
the roUei-s broke, when it was cast aside and 
never used after. The breaking of the ma- 
chine during the discharging is also stated 
by the witnesses for the respondent, but 
they further state that, when the roller 
broke, the frame was at once turned round 
and used throughout the discharging with- 
out difficulty. It would appear, then, that 
the machine was used, to a certain extent, 
in discharging this consignment; and, if 
used at all, the fact is sufficient to discredit 
the testimony of the witnesses produced by 
the libellants, who swear positively that it 
was not used at all. 

Furthermore, these three cases were ex- 
amined by the agent of the line, as well as 
the master of the steamer, while they were 
upon the dock, and after notice that their 
appearance indicated damage; and these wit- 
nesses concur in the statement, that the 
cases bore no evidence of negligent handling 
in the discharging. These witnesses have 
no substantial interest in the question; they 
are not responsible for the discharging. 
Their interest would be to discover evidence 
to cast the loss upon the stevedore in case 
there turned out to be a loss; but they, as 
well as the second captain of the steamer, 
are positive that no evidence of injury in the 
discharging was found upon the cases. 

Upon the whole case, therefore, as it is 
made by the evidence before me my conclu- 
sion must be, that the libellants have failed 
to prove that the breakage in question was 
caused by the negligence of the ship. 

The libel is accordingly dismissed with 
costs. 

rOn appeal to the circuit court the decree of 
this court was aflBrmed. Case unreported.] 
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PERELES V. WATERTOWN. 

[6 Biss. 79.] 1 

Circuit Court, W. D. Wisconsin. April, 1874. 

constitdtioxal law — limitations — jiunicipaii 
Bonds. 

1. The Wisconsin limitation act of April 3, 
1872 [Laws 1872, p. 56], so far as it afEects mu- 
nicipal bonds, issued before its passage, is un- 
constitutional and void. 

2. In passing a statute of limitations, the leg- 
islature must allow a reasonable time within 
which to prosecute existing causes of action; and 
as to what constitutes such reasonable time, the 
le^slature is not the exclusive authority. The 
period fixed by the legislature is subject to re- 
view by the courts, and if they deem it unrea- 
sonable, they will disregard it as impairing the 
obligation of contracts. 

3. A limitation to one year in municipal bonds 
issued for negotiation in a foreign market, is 
clearly unreasonable and unconstitutional. 

[Cited in Arno v. Wayne Circuit Judge, 42 
inch. 368, 4 N. W. 151.] 

This was an action brought [by B. F. Pere- 
les] upon certain bonds of the city of Water- 
town bearing date on the 1st day of August, 
1853, and due and payable on the 1st day of 
August, 18G3, bearing interest at the rate of 
8 per cent., payable semi-annually according 
to interest warrants or coupons attached. 

Vilas & Bryant, for plaintiff. 

Daniel Hall and Harlow Pease, for defend- 
ant 

1. The act does not impair contracts, be- 
cause it fixed a reasonable time to sue; Ross 
v. Duval, 13 Pet [38 U. S.] 45; Ruehl v. 
Voight 28 Wis. 153; Wood v. Hustis, 17 
Wis. 416; Howell v. Howell, 15 Wis. 55; 
Call v. Hagger, 8 Mass. 423; Cooley, Const 
Lim. 366 et seq. 

2. Construction given by state courts binds 
federal courts. Leffingwell v. Warren. 2 
Black, 599. 

HOPKINS, District .Tudge. The bonds are 
executed under the corporate seal of the city 
and are not disputed. The only defense in- 
tei-posed is that of the statute of limitations. 
Wlien they were issued and put into circula- 
tion, the period of limitation was twenty 
years, and so remained until the passage of 
the act entitled, "An act to limit the time 
for the commencement of actions against 
towns, counties, cities and villages, on de- 
mands made payable to bearer," which was 
published and took effect April 3, 1872, and 
reads as follows, viz.: "Section 1. No action 
brought to recover any sum of money on any 
bond, co'upon, interest warrant against or 
promise in writing, made or issued by any 
town, county, city or village, or upon any in- 
stallment of the principal or interest thereof, 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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shall be mamtained in any court, unless such 
action shall be commenced within sis years 
from the time such sum of money has or 
shall become due, when the same has been 
or shall be made payable to bearer, or to 
some person or bearer, or to the order of 
some person, or to some person or his order; 
provided, that any such action may be 
Drought -within one year after this act shall 
take effect; provided further, this act shall 
in no case be construed to extend the time 
within which an action may be brought un- 
der the laws heretofore existing." Laws 
1872, p. 56. 

This action was commenced by service of 
process, upon the 31st day of July, 1873, more 
than a year after the passage of the forego- 
ing act, and more than six years after the 
bonds and coupons matured; indeed, more 
than six years had elapsed after the bonds 
and coupons had become due, when the act 
was passed, so if any right to sue was saved, 
it was by virtue of the proviso, "that any 
such action may be brought within one year 
after this act shall take effect" 

This mode of inserting provisos of this kind 
in statutes of limitation intended to apply 
to existing causes of action, when the act 
would otherwise cut off all remedy, is quite 
customary in the legislation of this state. 
But notwithstanding it has been practiced 
for some time past, I do not find that the 
supreme coui-t of the state has ever consid- 
ered the effect of such provisions, or deter- 
mined whether they are effectual in avoid- 
ing the constitutional objection to a law that 
cuts off all remedy. Such clauses have 
doubtless been suggested and inserted as em- 
bodying the principle laid down by the 
courts, that although a limitation act, by its 
terms, includes existing causes of action, 
still, if a reasonable portion of the period 
fixed remains after the passage, the act is 
not subject to the constitutional objection of 
Impairing the obligation of the contract 
But as to whether the legislature can deter- 
mine that question by a proviso of this kind, 
lias not been considered by the supreme court 
of this state; so I have not the benefit of 
the construction of tliat learned tribunal. 

In the conclusion I have arrived at in this 
•case, it will not be necessary to decide wheth- 
er any effect should be given to such a pro- 
viso or not for if it is effectual to give a 
year after the passage of the act to bring 
suits upon claims where six years had al- 
ready run, still the legislature is not the ex- 
clusive judge of the question as to whether 
the period stated in the proviso is a reason- 
able time within which to prosecute the rem- 
edy. 

This was the important question presented 
and discussed on the trial. Were it not for 
decisions of the supreme court of this state 
to tlje contrary, and I were at liberty to fol- 
low the rule of the supreme court of the 



United States, as laid down in Sohn v. Wa- 
terson, decided October term, 1873, 17 Wall. 
[84 U. S.j 596, there would be no difficulty, 
for they there hold that such statutes are to 
be construed as to existing contracts, as tak- 
ing effect from their passage, and as giving 
the full period from that time. That would 
relieve this case from all difficulty, as the 
party would have the full six years after the 
passage in all cases. But as the supreme 
court of this state, whose decisions upon 
such statutes are regarded as binding upon 
the federal courts (Leffingwell v. Wairen, 2 
Black [67 U. S.] 599), have held that such 
statutes are valid, when there is a reasonable 
portion of the time left within which to com- 
mence the suit (Parker v. Kane, 4 Wis. 18; 
Smith V. Paekai-d, 12 Wis. 371; Ruehl v. 
Voight, 28 Wis. 152), and that as to Claims 
where the whole period had expired before 
the passage of the act, the statute does not 
apply at all (Osborn v. Jaines, 17 Wis, 573; 
Armond v. Green Bay & M, Canal Co., 31 
Wis. 316-342), I have to decide this case iu 
the light of such authorities. In Sohn v. 
Waterson, supra, the act of the state of Kan- 
sas, passed in 1859, limited the bringing of 
actions upon judgments rendered out of the 
state, to two years from the time the cause 
or right of action accrued. The judgment 
there sued upon was recovered in Ohio, iu 
1854. So, to give the act Its literal meaning, 
the right to sue the judgment in Kansas 
would have been cut off instantaneously. 
But the court held that the act should have 
pi-ospective operation only, and that the 
proper time to commence the calculation of 
the period of limitations "was when the 
cause of action was first subjected to the 
operation of the statutes," and that the party 
had two years after the passage of the act to 
sue, citing and approving the cases of Ross 
V. Duval, 13 Pet [38 U. S.J 45, and Lewis v. 
Lewis, 7 How. [48 IT. S.] 770. 

But the court in Murray v. Gibson, l.j 
How. [56 U. S.] 421, following the decision of 
the state courts of the state of Mississippi, 
in the construction of the statutes of that 
state, held that the statute applied only to 
cases arising after the passage of the act. 

They did so, because of the deference that 
court pays to the construction of state stat- 
utes by the state courts. They regard their 
decisions in such cases as authoritative. 

Conceding, for the purpose of this case, 
that the proviso operated to give one year to 
bring suits in cases otherwise cut off as this 
was, the question, as before stated, is pre- 
sented whether the legislature have exclu- 
sive authority to determine what is a reason- 
able time to be allowed within which to com- 
mence an action or be barred. The courts of 
this state hold that they have the right, when 
a portion of the statutory time has run upon 
existing actions, to determine whether a rea- 
sonable portion of the time remains to enable 
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tlxe party to bring liis action. But it was 
claimed by the defendant's counsel in this 
case that those decisions were based upon 
statutes where the legislature had not itself 
fixed the period, and hence were distinguish- 
able from this case, for here the legislature 
had fixed the time for cases of over six years' 
standing, at one year, and that the courts 
were bound by that time as much as they 
were by the six years' time in cases where 
that was applicable; in other words, that 
the legislature had thereby fixed one year as 
a reasonable time, and the courts could not 
inquire into or 'question the wisdom of their 
decision in establishing it, and cited Cooley, 
Const. Lim. p. 366, in support of this proposi- 
tion. The cases cited by Mr. Cooley as sus- 
taining that doctrine, I do not think go to 
that extent, nor do I think he intended to. 
In Call V. Hagger, 8 Mass. 423, the court 
held that as the short statute was passed 
after the cause of action had accrued, it did 
not extend to the case. What was said upon 
the discretion of the legislature was there- 
fore not necessary, and the decision was not 
placed on that ground. 

The cases of Stearns v. Gittings, 23 HI. 387, 
and Price t. Hopkin, 13 Mich. 318, do not 
present the question involved here. But the 
case of Berry v. Ransdall, 4 Mete. (Ky.) 292, 
lays down a contrary rule, and holds that 
a limitation of thirty days upon existing 
causes, was unreasonable. The court did 
not regard the authority of the legislature 
to fix the time as absolute, but as subject 
to the control and judgment of the court 
I think this the better rule. When the stat- 
, ute relates to causes of action accruing after 
the passage, it may be conceded that the 
power of the legislature is absolute in fix- 
ing the time within which an action shall 
be prosecuted. 

In such cases, the parties are supposed to 
have contracted in reference to it, and the 
question of its impairing the obligations of 
the contract would not arise. But a very 
different rule applies lo statutes of limita- 
tion intended to apply to existing causes of 
action. The legislature cannot directly im- 
pair the obligation of such contract, nor 
can it deprive a party of his property with- 
out due process of law. 

The fixing of an unreasonable time to sue. 
Is deemed an impairment; therefore holding 
that the legislature were the sole judges of 
what was reasonable time, is inferentially 
conceding to them the power of impairing, 
and even destroying the obligation of a con- 
tract. 

This seems to me to be the logical result 
of such a doctrine, and I cannot adopt it. 

I think the time fixed by the legislature 
within which actions must be brought upon 
existing contracts, Is not conclusive) but is 
subject to be reviewed by courts, and if 
they deem it unreasonable, it is their duty 
to disregard such statutes, as violative of 
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the constitutional inhibition against passing 
laws impairing the obligations of contracts. 
A statute prescribing an unreasonably short 
time, is not a statute of limitation, but an 
unlawful destruction of a right, whatever 
it may purport to be by its terms. It was 
claimed that limitation laws were statutes 
of repose, and were now regarded with 
favor; they undoubtedly are; but they should 
allow citizens all needful remedies, and should 
therefore give a fair opportunity for all to 
apply to the courts for redress after their 
passage. The supreme court of this state 
have as directly passed upon this, question 
as any court whose decision I have been 
able to find. Von Baumbach v. Bade, 9 Wis. 
559-570. Dixon, C. J., says, "So far, then, 
as the constitution of the United States 
reaches or affects the alterations of the rem- 
edy, such alterations are, first, matters of 
sound discretion with the legislature; and, 
secondly, with the courts. The le^slature, 
having power within the limits above stated, 
to control at their pleasure the remedy, and 
to determine for themselves whether parties 
to contracts are left, are, in the first in- 
stance, with a substantial remedy, accord- 
ing to the laws as they existed before such 
change, subject to a revision in the last 
particular by the courts." This fully sus- 
tains my opinion as to the authority of 
courts in such' cases. 

This brings me to the question whether 
the year allowed after the passage of this 
act for parties holding the bonds to bring 
suits was a reasonable time. I do not think, 
in view of the facts and circumstances of 
the case, that it was. That more time is 
essential in some cases than in others, is 
apparent. 

These bonds were issued when it must 
have been known to the defendant that they 
could not be negotiated in this state, but 
would necessarily have to find a mai-ket in 
distant places, where money was more 
abundant than in a new country, and it is 
well known to all, and may properly be as- 
sumed by the court, I think, that the bonds 
so issued by these defendants, like the bonds 
of other municipal corporations, were nego- 
tiated in the money markets in this eounti-y, 
aoid perhaps of Europe, and that when this 
act was passed, a portion of them at least 
was held by parties residing out of the state. 
The time of limitation when the bonds were 
issued was twenty years, and when this act 
was passed, over ten years still remained for 
them to enforce their remedy. They had 'uo 
reason, so far as this case shows, to appre- 
hend any such legislation or any such great 
and extraordinary change in the policy of 
the state in its limitation laws. And their 
position did. not impose upon them the dut>'- 
of a constant watchfulness over the legisla- 
ture, and they are not therefore chargeable 
with laches in not sooner finding out the ex- 
istence of such law. 
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To hold the bar as yalid under such cir- 
cumstances, would be an act of great in- 
justice to the holders of these bonds, and 
would greatly depreciate, if not absolutely 
destroy, the value of lai-ge quantities of se- 
curities of this character, contrary to the ex- 
press protection guai-anteed in the funda- 
mental law of the land. Such legislation, in- 
stead of being regarded with favor, as 
claimed by the defendant's counsel, is sub- 
versive of vested rights, and tends to the 
destruction of confidence, and to encoui-age 
repudiation in violation of the plain letter 
and spirit of the fedeml and state constitu- 
tions. 

Some evidence was given on the trial tend- 
ing to show that just before the expiration 
of the year the executive officers of the cor- 
poration resigned, and that parties were un- 
able to sue or get service within the year. 
And it was claimed by the plaintiff's coun- 
sel that if such was the case, the creditoi's 
had not a full year -within which they could 
sue, and that such conduct on the part of 
the corporation would estop them from in- 
terposing the bar. But, in the view I have 
taken of the other question, it is unnecessaiy 
to pass upon this one. I prefer to put my 
decision on the broad ground that the act 
is void as not affording a reasonable time to 
sue after its passage. 

The counsel for the defendaint urged, with 
a good deal of energy, upon tlie attention of 
the court, the rule that courts would not pro- 
nounce a statute invalid as contrary to the 
constitution unless it was clearly so; that 
doubts upon tliat subject were not suffi- 
cient to justify a court in so doing. 

I yield a most cordial assent to that doc- 
ti-ine. But when an act does, in the opinion 
of the court, contravene the fundamental 
law, no consideration, however important, 
can justify a court in enforcing it as valid. 
After the most thorough and deliberate con- 
sideration, I have come to the conclusion 
that the act of 1S72 is unconstitutional and 
void, as to the cause of action set up here, 
and therefore order judgment for the plain- 
tiff. 

NOTE. A statute limiting the time in which 
stockholders shall be personaDy liable to one 
year is reasonable and valid. Adamson v. Da- 
vis, 47 Mo. 268; Same v. Wilson, Id. 272; Same 
V. Marshall, Id. 273. See. further, CofEman v. 
Bank of Kentucky, 40 Miss. 29; Hill v. Bov- 
land, Id. 618; Burt v. Williams, 24 Ark. 9i; 
Ooxe V. Martin, 44 Pa. St. 322. 

Where a right springs, not from a contract, 
but from a legislative enactment, the legisla- 
ture is the exclusive judge of the reasonableness 
of the time in which actions may be brought 
thereunder. De Moss v. Newton, 31 Ind, 219. 
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PERIN & 6AFP MANUP'G CO. et aL T. 
PEAIiE. 

[17 N. B. R. 377.] 1 

District Court, S. D. Mississippi. 1878. 

Bankruptcy— IxvoLUifTAKX Pkoceedii,-qs — Peti- 
tion — Ddtt of Mekchakt to Disclose His 
Accounts — .Suspexsion of Paper. 

1. A merchant is under obligation to his cred- 
itors to exhibit a statement of his accounts when 
demanded, and if he fails to do so he cannot 
complain of proceedings in bankruptcy com- 
menced against him without the requisite num- 
ber of creditors joining in the petition, provided 
a sufficient number join before the trial. 

2. The petition should contain an averment 
that the petitionee believe that they constitute 
one-fourth in number of the creditors, and that 
the amount due them constitutes one-third of 
the unsecured provable debts; it is not required 
that they should know such to be the fact. 

3. An agreement, on the maturity of a note, 
given in the course of commercial business, that 
it may lay oyer for that day, is only a forbear- 
ance to sue, and does not destroy the character 
of the note as commercial paper. Its non-pay- 
ment is a suspension and non-resumption of pay- 
ment, and when continued for jEorty days consti- 
tutes an act of bankruptcy. 

[This was an action in bankruptcy by the 
Perta & Gaff Manufacturing Company and 
others against John A. Peale.] 

Shelton & Lea, for petitioning creditors. 
Pittman & Pittman and Buck & Clark, for 
Mississippi Valley Bank. 

HII/L, District Judge. This is a proceed- 
ing in involuntary banki-uptcy, instituted hy 
the petitioners against said defendant, pray- 
ing that he may be adjudicated a bankrupt. 
The defendant has made no defense, but the 
Mississippi Valley Bank, by order of the 
court, as a creditor of the defendant, has 
been permitted to interpose its defense. 

The first defense made goes to the jurisdic- 
tion of the court, and will be first considered. 
The objection stated and relied upon is, that 
when the petition was sworn to by the fli-st 
five petitioning creditors, they did not con- 
stitute one-fourth In number and one-third 
in amount of the creditors of said Peale, and 
that this fact was known to said petitioners 
or their agent and attorney; that It was only 
a fishing petition and a fraud upon the juris- 
diction of the court If the proof sustained 
this averment, the petition should be dismiss- 
ed. The petition should contain the aver- 
ment that the petitioners believe they do 
constitute one-fourth in number, and that 
the amount due them constitutes one-third of 
the provable debts of the alleged bankrupt 
which are unsecured. But that they should 
know such to be the fact cannot, in the very 
nature of the case, be required. To require 
this would in most eases defeat this provision 
of the law, as each creditor is only presumed 
to know what is due himself, and not what 

1 fReprinted by permission.j 
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is due to otliei-s. Again, it is impossible for 
a creditor to Icnow tlie amount of indebted- 
ness of a mercliant debtor, unless upon ex- 
amination of liis books and accounts. If 
these are properly kept, lie miglit upon ex- 
amination of tliem approximate it. The peti- 
tion Tvas prepared by the a,ttomey in Yicks- 
burg, and sent to Cincinnati to be sworn to 
by 'the creditors there. A memorandum of 
the names and amounts of other creditors 
■who were to and have joined in the petition 
was sent with it The petition was doubtless 
sworn to with the understanding that they 
would so join. The defense relies upon the 
fact that Williams, the agent of the first- 
named creditors, and Lea. their attorney, 
were informed by Peale that he owed some 
twenty-nine thousand dollars, a portion of 
which was secm-ed and a portion not, and 
that he had about forty creditors. Peale was 
again and again applied to to furnish a state- 
ment of the names, residence, and amounts 
due his creditors, which was refused upon 
the ground that it was desired for the pur- 
pose of instituting proceedings in bankruptcy 
against him. Both the attorney and the 
agent might well have doubted the tmth of 
Peale's statement in this regard, as he re- 
fused to make a detailed exhibit of his in- 
debtedness or to exhibit his books, from 
which it could be ascertained. They might 
have well supposed that this large statement 
was made to blufe them ofiC and to prevent 
the commencement of bankruptcy proceed- 
ings. 

I am of opinion that, since the enactment 
of the bankrupt law [of 1867 (14 Stat 517)] 
a merchant is under obligation to his cred- 
itora, when demanded, to exhibit a statement 
of his accounts, and a refusal to do so is a 
violation of his duty; and, if he fails to do 
so, he cannot complain at proceedings in 
banki-uptcy being commenced against him 
without the requisite number and amount of 
creditors joining in the petition, provided a 
sufficient number join before the trial; and 
no one or more of his creditors seeking an 
advantage over other creditors, caused by 
such refusal, can occupy a better position 
than the debtor. There is no evidence that 
petitioning creditors were informed of Peale's 
statement of the number of his creditors or 
the amount he owed. The evidence is that he 
refused to give a statement of these facts. It 
is not denied that the requisite numlser of 
creditors, holding the requisite amount of 
debts, have now joined in the petition, and 
that they have johied in proper time. With- 
out further comment I must hold that the 
couit has jurisdiction of the proceedings. 

There remains the question as to whether 
or not the alleged act of bankruptcy has been 
established. But one act of bankmptcy is 
charged, and that is, that being a merchant 
and trader he suspended payment of his com- 
mercial paper, and did not resume within 
foi*ty days. The paper upon which the al- 
leged suspension was made is a note made 
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payable to Roach, the cashier of the Yicks- 
burg Banlv. That Peale was then badly in- 
solvent is not denied: that he was a mer- 
chant is admitted; and that the note was 
given in the course of his commercial busi- 
ness is not disputed, nor is it denied that it 
remained unpaid for more than forty days 
after its maturity. The point relied upon is, 
that it appears from the proof that, a short 
time before the maturity of the note, Peale 
applied to Roach for an extension of time for 
payment, and that when, it was sent out for 
payment on the day of its maturity, Roach 
agreed that it might lie over for that day; 
and that no further steps were taken for its 
collection until some time after, when suit 
was brought upon it It is contended that 
this agreement that the paper might lie over 
for the day on which it fell due destroyed its 
character as commercial paper. It is not 
contended that there was any agreement for 
delay except from day to day, or that any 
further agreement was made, or that any 
consideration was given for the delay. 

I am satisfied thai this was only a forbear- 
ance to sue, and did not destroy the charac- 
ter of the note as commercial paper. In con- 
templation of the bankrupt law, it was a sus- 
pension and non-resumption of payment aaid 
having continued for more than forty days, 
constituted an act of bankruptcy. If the 
judgments held by the contesting creditor 
constituted liens upon the stock of merchan- 
dise of the debtor, then the declaration of 
banki-uptcy cannot prejudice them, and if not 
there is no reason why they should complain, 
at receiving an equal share -with other cred- 
itors. I am satisfied that, under all the proof, 
the debtor should be declared a bankrupt 
and it is so ordered. Let an order of adjudi- 
cation be passed. 
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Ex parte PERKINS. 

[5 Biss. 254; 1 8 N. B. R. 56.] 

Ohrcuit Court, N. D. Illinois. May, 1873. 

Assignee— Removal — Disclosure to Creditors 
— Debtor PoRCHAsnio Claims to Set-Opp — 
Excuses —What Insufficient — Reports— Re- 
moval— When Ordered— Practice. 

1. It is the duty of an assignee to disdose to 
the ereflitors, upon inquiry, and, where it ap- 
pears they are ignorant thereof, the main facts 
known to him relating to the condition and as- 
sets of the bankrupt estate. 

2. Where he knows there is a large sum of 
money on deposit in a bank, belonging to the 
estate, against which the bank claimed and 
were purchasing set-offs, it is his imperative duty 
to state these facts to creditors inquiring con- 
cerning the value of their claims, 

3. It is not a sufficient excuse that he could 
not give definite estimates as to what the estate 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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would pay, or that he says he did not intend to 
mislead any one. He is presumed to intend the 
necessary consequences of his own acts, and the 
concealment of the existence of this large de- 
posit must mislead creditors and affect -their ac- 
tion. Nor is it a sufficient answer or excuse 
that the books of the bankrupt could be exam- 
ined by the creditors. 

4. The assignee should also make, in season, 
the reports prescribed by the rules in bankruptcy. 

5. Where an assignee has failed in properly 
informing creditors in regard to their rights and 
the value of the assets, and the information has 
been suppressed in the interest of one class of 
creditors, it is the duty of the court to remove 
him. 

6. On a revisory petition to the circuit court, 
the proper practice is to direct the district court 
to remove the assignee and to appoint some oth- 
er competent person in his place. 

This was a petition by John A. King and 
Newton S. Taylor, creditors of the State In- 
surance Company, bankrupt, filed under the 
second section of the bankrupt act, to review 
an order of the district court refusing to re- 
move Norman C. Perkins, assignee of the 
State Insurance Company of Chicago, bank- 
rupt. This corporation, organized under the 
general law of the state of Illinois, and doing 
business in the city of Chicago up to the 9th 
day of October, 1871, sustained such losses 
on that 6Ry that it became insolvent and sus- 
pended business. On the 2d of November 
the attorney-general of the state commenced 
proceedings in the circuit court of Cook coun- 
ty to wind up the corporation under the stat- 
ute of the state, in which proceedings Horace 
A. Hurlburt, the pi-esident of the company, 
was appointed receiver, George C. Smith, 
president of the bank and treasurer of the 
insurance company, and his brother, Charles 
M. Smith, vice-president of the bank and vice- 
president of the insurance company, signing 
his bond. On the Sth of December follow- 
ing, a petition in bankruptcy was filed 
against the company in the district court of 
tiie United States for this district, under 
which the company was, on the 12th of Jan- 
uary, 1872, adjudicated a bankrupt by de- 
fault. No schedule or inventory was filed 
until the 17th of February, 1873. At the 
time of the fire, October 9, 1871, the company 
had in the hands of George C. Smith, its 
treasurer, on deposit in the National Loan & 
Ti-ust Company, a bank of which he was 
president, the sum of sixty thousand dollars 
in cash, good mortgages to the amount of 
about one hundred thousand dollars and also 
United States government bonds of the value 
of two hundred thousand dollars. These 
bonds were, at that time, in New York City, 
but soon afterwards were, by Smith's order, 
converted into cash, and the proceeds depos- 
ited in this bank. The losses of the company 
by the fire were between $600,000 and $700,- 
000. The books of the company were in the 
hands of the treasurer, and were not exhib- 
ited to any outside pei-sons, and the reports 
ordinarily given of the liabilities and assets 
of the company by its officers and those wind- 
ing up its affairs, were that the losses were 



about ten times its assets. Immediately 
after the fire the bank commenced buying up 
the proofs of Joss as filed against the com- 
pany, at the rate of ten per cent on their 
face, for the purpose of offsetting them 
against the funds on hand. By the 1st of 
December they had purchased claims to the 
amount of two hundred and sixty thousand 
dollars, upon which they issued certificates 
of indebtedness in the name of the company, 
to J. Bradner Smith, and brother of George 
C. Smith and Charles M. Smith, which cer- 
tificates were taken to the National Loan & 
Trust Company Bank and charged up at 
their face against the deposit of the company. 
The policies and proofs of loss upon which 
these certificates were issued were left in the 
office of the company as taken up, and can- 
celed. The balance still in the bank to the 
credit of the company was further dimin- 
ished by deductions for salaries paid, and re- 
taining fees of counsel, and loans to the 
amount of about twenty thousand dollars, 
and a further charge was made of forty-two 
thousand dollars for stock of the insurance 
company which the bank had bought before 
the fire. In the schedules all the policy-hold- 
ers were returned as creditors of the com- 
pany, but not J. Bradner Smith, to whom the 
certificates of indebtedness had been issued, 
nor the National Loan & Trust Company, 
which had pm'chased them. The cash on 
hand was stated at $17,779.33, being the 
amount of the deposit in the bank after de- 
ducting all charges made against it. The 
other assets were returned as bills, notes 
and other securities to the amount of about 
one hundred and twenty-five thousand dollars. 
At the election on the 12th of April, Noiman 
C. Perkins, who had previously been the at- 
torney for both the bank and insurance com- 
pany, was elected assignee by an almost 
unanimous vote. Shufeldt & Ball, the bro- 
kers through whom the bank had purchased 
the claims against the company, casting all 
their votes for him; and on the 15tb of the 
same month he was confirmed by the district 
court, and gave bond in the sum of one hun- 
dred thousand dollars, with Charles M. Smith 
and J. Bi-adner Smith as sureties. No at- 
tempt was ever made by Perkins to recover 
from the bank the money or securities in its 
hands, except the balance of §17,779.33; nor 
to dispute the charges made by the bank 
against its deposits; nor was any report or 
statement ever made by him that the bank 
was indebted to the company, or that the 
company ever had assets in the hands of the 
bank above that amount, or any claim 
against the bank in any way. On the 12th 
of July of the same year, a petition for the 
removal of Mr. Perkins as assignee was filed 
in the bankruptcy proceedings by Newton S. • 
Taylor, a creditor of the bankrupt, and sub- 
sequently various other petitions, additional 
and supplemental, were filed for the same 
purpose. The principal causes of complaint 
against the assignee in these petitions were 
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the receiving of four hundred dolLirs for 
sei-vices rendered the banki-upt as counsel, 
which was claimed to he a preference under 
the bankrupt law, and also the settlement, at 
too small an amount, of a claim of re-insm-- 
ance against the Teutonia Insurance Com- 
pany of Cleveland, Ohio; and principally, 
that in his conduct as assignee he had sup- 
pressed from the creditors of the hanki-upt, 
}uaterial facts in relation to the affairs of 
the company and its assets, particularly the 
transactions of the hank and its officers, and 
*the large deposit and securities in their 
hands, which, it was claimed, he should, in 
good faith, have communicated to them. 
Upon these petitions, the answers of the as- 
signee and proof taken before the register, 
the district court refused to grant the prayer 
of the petitioners and to remove the assignee. 
Thereupon this petition for review was filed 
in the circuit court, under the second section 
of the bankrupt law. 

Cooper, Garnet & Packard, for petition- 
er, cited as to what were sufficient grounds 
for removing assignee: Ex parte Stagg, 2 
Mont D. & D. 186; In re Burton, Id.; Ex 
parte Molineux, 1 Deac. 603; In re Keat, 
Id.; Ex parte Ashmore, 3 Mont. D. & D. 461; 
In re Lucas, Id.; Ex parte Carter, 3 De Gex 
& J. IIG; In re Kobinson, Id.; Ex parte 
Peri-yer, 1 Mont D. & D. 27G; In re Innes, 
Id.; Ex parte Leman, 13 Ves. 271; Ex parte 
Copeland, 3 Deac. & C. 561; In re "Weston, 
. Id.; Ex parte Shaw, 1 Glyn & J. 127, 136; 
In re Howard, Id.; In re Morse [Case No. 
9,852]. 

Sidney Smith, for assignee. 

DRUMMOND, Circuit Judge. I shall dis- 
cuss but one of the points made in the peti- 
tion, viz.: that when application was from 
time to time made to the assignee by credit- 
ors of the company, the very object of which 
it must have been apparent was to ascertain 
the condition of the company, he suppressed 
facts which were yithin his knowledge, and 
which it was his duty to communicate. I 
will proceed to state very briefly the reason 
why I think this information was suppressed, 
and why it was his duty to communicate it 
We have to assume that the creditors thus 
inquiring of the assignee as to the condition 
of the assets of this company, were claim- 
ants against those assets, and were inquiring 
as to their own property. Now, I am aware 
that it is no uncommon thing for an assignee 
to be annoyed by numerous applications and 
inquiries about the affairs of a bankrupt, and 
I make all due allowance for the natural im- 
patience ^which might thus be created. If 
that were all of which complaint could be 
made against this assignee, the court would 
not interfere with the ruling of the district 
court; but this was not all. The books of the 
company came into his possession, according 
to his own statement, about the 2d or 3d of 
May, 1872. These books show certain facts, 
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aud the court will presume that the assignee, 
at the time or shortly after these books came- 
Into his possession, knew them, some of 
which were these: That the principal man- 
agers of the State Insui-ance Company and 
of the National Loan & Trust Company were 
the same; that George C. Smith was th^ 
treasurer of the company and president of 
the bank; " and that, at the time of the in- 
solvency of the company, there was on de- 
posit with the National Loan & Trust Com- 
pany to the credit of the company over three- 
hundred thousand dollars; that, between the 
date of the insolvency of the company and 
the time when the books came into the pos- 
session of the assignee, and he became ac- 
quainted with their contents, the parties who- 
had the management, to a greater or less ex- 
tent, both of the insurance company and the- 
bank, had been concerned in purchasing- 
claims against the insurance company with a 
view to set off those claims against this de- 
posit account and I may add, he knew that 
these purchases were made under circum- 
stances which showed that the parties pui-- 
chasing were endeavoring to depreciate the- 
value of the claims against the company 
with a view of obtaining them for less than 
their value. 

These are facts which were known to the 
assignee, or ought to have been known to 
him, immediately after the books came into- 
his possession. One leading fact to which i 
have adverted was this: That there was on. 
deposit to the credit of the company the sum 
of over three hundred thousand dollars. An- 
other fact that he knew was that Mr. Hurl- 
burt, as the receiver under the appointment 
of the state court did not set up any claim 
to this large deposit 

Whatever view may be entertained of the- 
right of a debtor of a bankrupt corporation 
to go into the market and purchase claims 
against that corporation for the purpose of 
setting them off against his own debt, having 
knowledge, at the time that he makes the- 
purchase, of the bankruptcy of the corpora- 
tion, about which members of the profession 
and judges may differ (though this court, on 
the 5th of June last, decided that, under such- 
a state of facts, the set-off could not be al- 
lowed. See Drake v. Hollo [Case No. 4,06G]; 
Hitchcock v. RoUo [Id. 6,535]; Sawyer v. 
Hoag [Id. 12,400]), there can be no doubt, in- 
my opinion, that, under the circumstances 
connected with the deposit in the National' 
Loan & Trust Company and the purchase of 
the claims against the insui*ance company 
with a view to set them off against the de- 
posit account a court of equity would never- 
allow such a set-off, obtained by parties oc- 
cupying a fiduciary x-elation to the company, 
and so connected with the bank, and pos- 
sessing knowledge that no other parties pos- 
sessed. 

Now, this assignee, whatever might be his 
opinion as to the set-off, must be presumed' 
to know the facts under which the set-off 
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was sought to be made. Possessing this 
knowledge, let us see what he did, and what 
he omitted to do, when application was made 
to him by various partis who had a right to 
know some of these facts. For instance, Mr. 
Millard testifies that about July 1st, 1872, ten 
days before the first petition was filed, he 
called on Mr. Perkins in relation to the pur- 
chase of claims which he represented. Mr. 
Perkins referred him to Mr, Truman, who 
was in the office. The witness asked if Tru- 
man was buying up the policies. Truman 
said he was, and Tvas paying thirteen cents 
for them. Afterwards he called upon Mr. 
Ti-uman, and he said he was paying seven- 
teen cents. 

Now, there was a person who called upon 
tlie assignee, the very object of whose call, 
it must have been known, was to ascertain 
something about the value of the policies, 
and of the claim which he had against the 
company. 

Mr. Thomas testifies that an application 
was made by him to the same efiTeet as that 
made by Mr. Millard. The assignee told him 
he could not purchase the claim himself, but 
he knew a party who was purchasing. The 
assignee asked how much had been offered 
for the claim and he told him twelve and a 
half per cent. The assignee gave the impres- 
sion, "It was worth, he thought, something 
more than that, but don't think he mention- 
ed any figures." 

T. W. Brophy testifies that about the 18th 
of May, he had an interview with Mr. Per- 
kins in reference to a claim. The assignee 
said he did not know what the company 
could pay; that many policies could be 
bought for ten cents on a dollar; he had 
sold his for that, but did not know whether 
more could be realized or not. The assets 
of the company consisted of some mortgages 
—"don't know whether he said it had any 
bonds or not; don't remember as he said 
anything about that; think that was all." 
The mortgages were on buildings that had 
been destroyed. 

Newton S, Tas'lor testifies that he called 
on the assignee the last of May, or the 1st 
of June, to ascertain what the prospects 
were for receiving anything from the com- 
pany; that he asked the assignee what the 
a^-sets of the company were; tnat the as- 
signee replied that there was a bond of thir- 
ty thousand dollars which he thought was 
good, and a few mortgages, — one of five 
thousand dollars on the North side which he 
thought wasn't good; that the assignee rep- 
resented nothing else. He asked the assignee 
when any dividends would be declared, and 
he replied that if there were any it would be 
veiy late in the fall— probably not until 
si>rlng. 

George Gardner testifies that he called on 
the assignee some time in July stating that 
he called to obtain information about the af- 
fairs of the company. The assignee in sub- 
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stance replied that the company "was in a 
pretty bad box, didn't amount to much, and 
wouldn't pay a great deal;" the witness did 
not enquire about the specific assets of the 
company, nor did tlie assignee state; nothing 
was said by either party about any funds on 
deposit in the National Loan & Ti-ust Com- 
pany Bank. 

These are statements made by various pai*- 
ties purporting to have, and who, it is not 
disputed, did have, claims against this bank- 
nipt insurance company, who called upon the 
assignee at the various times mentioned, for 
the purpose of obtaining information of its 
affairs. 

Now, it is extraordinary that with the 
knowledge of the assignee of the fact— that 
there was or had been on deposit over three 
hundred thousand dollars to the credit of the 
company— it was not communicated to any 
one of these parties maicing inquiries. It cer- 
tainly was a fact calculated greatly to affect 
their interests and their subsequent conduct 
in relation to their various claims. It was a 
fact that had a very important bearing upon 
the value of the claims, as they then existed, 
in the market. 

If we concede that the assignee knew of 
the claim of set-off and believed that claim 
was well founded, still it is singular that in 
not one of these instances did he commimi- 
cate so important a fact It was for these 
various creditors to judge of the legal effect 
of that fact and to determine what their eon- 
duct would be. If it was not necessary for 
the assignee to go into any general details 
about the chai-aeter of the claims, still I 
must Insist tliat it is not possible to explain 
his silence in relation to this large deposit 
consistently with what I conceive to be en- 
tire fair dealing to the creditors who were 
inquiring about what belonged to them. The 
assignee had no fui-ther interest in them 
than what he might receive as compensa-. 
tion for administering them. The true course 
was to state this fact and say that the value 
of the assets might very ,much depend upon 
the validity of the claim of the bank against 
the deposit account as a set-off, and leave 
the parties to judge for themselves. 

It is clear that many of the parties did not 
know of the existence of this fact, and it is 
also clear that several of these interviews 
took place after the decision of the court in 
relation to the general law of set-off, on the 
5th of June, 1872. 

It cannot be said that tlie assignee did not 
disclose this fact because it was notoxious. 
It certainly was not known to most of these 
applicants, even if to any of them. I think 
the duty was the more imperative upon the 
assignee to make this disclosure, because of 
the proceedings in the state court under the 
state law to wind up the company, the ap- 
pointment of the receiver, and report that 
he had only a little more than seventeen 
thousand dollars in his hands. 
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But the assignee has a right to be heard as 
to his own conduct Let us examine and 
see what his account is when being examin- 
ed as to whether he communicated this prin- 
cipal fact to any of these creditors. 
This Question is put to him: 
"Q, Did you report the fact of these mon- 
eys in the National Loan & Trust Company 
Bank to any of the creditors before the 12th 
of July, and, if so, to whom,— any creditors 
of the insurance company?" 

That is a plain, distinct question as to a 
matter within his personal knowledge, and 
which admitted of a distinct answer, and 
this is the answer: 

"A. I don't know that I had any occasion 
to make any report to any of the creditors 
concerning the particulars. I answered ques- 
tions as they asked them of me." 

He is asked as to a fact, and he says that 
he does not know that he had any occasion 
to make any report, and that he answered 
questions as they were asked. 
Then this question was put: 
"Did you make a report to any of the cred- 
itors before the 12th of Jiily, and before King 
& Taylor's petition was filed? 

"A. I made no report to any creditor con- 
cerned. I made no report until the second 
creditoi-s' meeting. I answered questions and 
gaye such information as I was able to from 
time to time." 
Then this question is put to him: 
"Q. Did you ever give any information to 
any creditor, before the 12th of July, of the 
moneys on deposit in the National Loan & 
Ti'ust Company Bank? If so, to whom?" 

A very clear question, admitting of a dis- 
tinct answer,— and what is the answer? 

"A. I never made reports to any. I an- 
swered questions asked me, and gave in- 
formation required of me." 
The next question is this: 
"Q. Was that question ever asked you,— 
that is, as to the deposit in the National Loan 
& Trust Company Bank?" 
The answer is: "I don't think it ever was." 
"Q. And you never volunteered the infor- 
mation to any creditors? 

"A. I don't know I had any occasion to 
say anything to any creditor you represent." 
Now, I tliinlc this testimony is not fair, can- 
. did, nor ci'editable to the assignee. I have 
already said, and I now repeat, that it was 
the imperative duty of the assignee to dis- 
close this fact to the parties who made ttie 
application; that good faith required him to 
do it, and that he was not acting fairly to 
the creditors when he refused or declined to 
make the disclosure, and it is impossible to 
avoid asking the question whether, if this 
had been a deposit account in a bank man- 
aged by persons or parties who had not elect- 
ed him assignee, and with whom his associ- 
ations, personal and professional, had not 
been more or less intimate, he would have 
refused to make the disclosure. 
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Let us examine a littie further the testi- 
mony of ]Mr. Perkins, in order to form an 
opinion as to his own view of his conduct. 
He says: "At the outset I consider that if 
I should give people estimate and conjec- 
tures as to what must be uncertain—the 
amount finally paid— I shoidd certainly mis- 
lead some, and subject myself to blame, and 
I accordingly resolved to make no such esti- 
mates to any pei'son; and I never have. Mr. 
Gardner mentions in his testimony that he 
had been previously told, by other persons, 
that the company would not pay more than 
ten or twelve cents, and he may have men- 
tioned those figures in our interview. Likely 
enough he did; and, if he did, I probably did 
not contradict him." 

Now, no one pretends that it was the duty 
of the assignee to state how much the assets 
of the company would pay, for that depended 
upon circumstances not within his knowl- 
edge. That is not the question. It is not 
that he did not state how much the assets 
of the company would pay, but that he did 
not state a fact which would constitute an 
all-important element in the calculation as 
to how much the company might pay, and 
thus leave creditors to determine for them- 
selves, having knowledge of that fact, how 
much it would probably pay. When he says 
Mr. Gardner "may have mentioned those fig- 
ures in our interview; * * * and, if he 
did, I probably didn't conti-adict him,"— is he 
not condemning himself by thus admitting 
that he did not disclose this fact to those 
who had an absolute right to be informed 
of it? 
But, let us hear him fm-ther: 
"2. Was there any reason to conti-adict 
him?" 

"A. I should have no reason to. I ab- 
stained conscientiously and invariably from 
making figures, or giving figures to anybody, 
in reference to the matter, and have until the 
present time." 

"Q. Now, sir, have you either to Mr. Gard- 
ner, or anybody else, said anything or done 
anytlfing to mislead them in relation to the 
value of their claims?" 

"A. I certainly have not intended to. It is 
impossible for me to tell what effect the in- 
teiTiews with me have had. I have not had 
the intention to mislead anyone." 

A man must intend— such is the rule of 
morals, of law, and of common sense— the 
necessary consequences of his own acts; and 
when the assignee says that he did not intend 
to mislead anyone, he, as a man of intelli- 
gence, must know that no one can avoid the 
conclusion that his conduct was of such a 
character as necessarily to produce that re- 
sult,— that such was the legitimate effect of 
his conduct, not, perhaps, by a deliberate mis- 
statement, but by the suppression of a fact 
within his knowledge, and which it was his 
duty to communicate to the parties. 
The assignee afterwards gives a further ex- 
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planation wlien this question Tras put to biin. 
"Q. Now, then, Mr. Perkins, I want you to 
explain, if you have any explanation to give, 
why it was you didn't explain to them some- 
thing about this large amount of money on 
deposit in the National Loan & Trust Com- 
pany Bank?" 

A very natural question, and one which 
would seem, to an indifferent person, to re- 
quire some sort of an explanation. The an- 
swer is: 

"A. I didn't undertake to take every cred- 
itor who came in, and explain to him at 
length everythmg I had in my hands, from 
which I expected to realize anything. If i 
had, I would be able to do nothing edse, for a 
great many people came there. My time was 
fully occupied in attending to the affairs of 
the company, which needed immediate and 
constant attention, and I didn't undertake to, 
nor did I regard It as my duty, to so over 
with every man who came in there and asked 
me a question, a long statement of what I 
Iiad got on hand and expected to receive, or 
to go into conjectures of what the company 
would probably pay. I didn't regard that as 
my business. I answered very cheerfully 
and fully all questions asked of me, and gave 
every information I knew anybody wanted 
so far as I could." 

Now, is that exactly tnie? Certainly, the 
fact that there were over three hundred thou- 
sand dollars on deposit in the National Loan 
& Trust Company Bank was information that 
the creditors of the bauM-upt company would 
have been very glad to obtain. That infor- 
mation was certamly wanted. That informa- 
tion was not communicated. 

It may be said that the books were at the 
disposition of, and could be examined by, the 
creditors. That may be true. I suppose that 
any of the creditors could have examined 
these books, either upon application to the as- 
signee or to the couit But the fact that the 
creditors had the power to examine books 
constitutes no reason why the assignee, under 
the circumstances which have been mention- 
ed, should suppress a fact so material, and 
n-hich was within his knowledge, and which 
he must have Known was not within the 
.iiiowledge of the applicants. 

I make no comment npon a great deal in 
the testimony of the assignee, which exhibits 
a flippancy entirely out of character with the 
investigation and subject of inquiiy, and 
which, to say the least, is a violation of good 
taste. 

There are many objections to the removal 
of this assignee, and it is with some hesita- 
tion that I have come to the conclusion that 
he must be removed. He has become famil- 
iar with the business of the bankrupt com- 
pany; he is a man of intelligence, and is, 
probably, in many respects, considering the 
knowledge he possesses of its afieairs, espe- 
cially well qualified to go on and finish up the 
administration of its assets; but I have felt 
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it impossible to pass over his conduct, under 
the circumstances which have been mention- 
ed, and where, as I think, he suppressed in- 
formation that he ought to have communi- 
cated. 

I feel that he was not acting under that 
rule which is the only safe rule for men in 
their transactions with each other; that he 
was not doing to these creditors as he would 
have required any one of them to do to him, 
under similar cu-cumstances. Therefore, I 
cannot excuse or pass by such an omission as 
I find actually existed in this ease. 

It is not disputed that the assignee did not 
comply with the rule of the supreme court of 
the United States, made at the December 
tei-m, 1871, relative to the reports of as- 
signees. The assignee himself admits this, 
and one of the reasons given for non-compli- 
ance is that he was not awai-e of the exist- 
ence of the i-ule. But he also admits that in 
July he knew such a rule had been made, and 
yet there was no report made by him, either 
to the register or to the coui-t, until about the 
1st of September, 1S72. 

I only refer to this, without laying any 
great stress upon it, although he might and 
ought to have made a report earlier than he 
did. It is not on that ground that the court 
acts. 

I am aware of the objections to the appoint- 
ment of another assignee, but other consid- 
erations influence me, independent of what 
I have already stated. It is clear, although 
the assignee does not admit, but disavows it,. 
that there is such a feeling in his own mind 
for some of the ci-editors of this company, 
and against others, that his conduct is in- 
fluenced, and has been, and may be again 
by these feelings. ' 

It is also clear that a large and respectable 
portion of the creditors of this company en- 
tertain such feelings toward the assignee^ 
that they have no confidence in his adminis- 
ti-ation of the assets of the company, and 
without saying that they are justified in all 
the sentiments of hostility which they enter- 
tain toward him, it is apparent, from what 
the court has already said, that in its opin- 
ion their hostility is, to some extent at least 
justified by the facts. 

Taking all these circumstances together, in. 
my opinion, the best interests of aU parties 
who have any clahns against this company 
wlU be promoted by having some one else 
act in place of the present assignee. 

It has been somewhat a question with the 
court, whether it is the duty of the circuit 
court to appoint the assignee, but the con- 
clusion arrived at is that the court must re- 
mit the matter to the district court, requir- 
ing that court to remove the assignee, and to- 
appoint another in his place. 

The order of the court will therefore be 
that the district court be required to remove 
the assignee, and to appoint another compe- 
tent person In his place. 
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Case Ho. 10,983. 

In re PERKINS et al. 

t6 Biss. 185; i 10 N. B. E. 529; 7 OM. Leg. 
News, 9; 10 Alb. Law J. 247; 20 In^ 
Bev. Bee. 135; 1 Cent. Law. J. 507; 2.1. 
Pittsb. Leg. J. 43.] 

District Court, W. D. Wisconsin. Sept. 26, 
1874. 

Ban'kruptct — Discharge — Ci-assificatioit op 

Debts— Date of CoirrRACTioir— Fbin- 

oiPAii AKD Surety. 

1. [18 Stat 178, June 22, 1874.] In cases 
commenced before above date both yoluntary 
and involuntary bankrupts may be discharged 
without reference to the amount of their assets, 
or the number of creditors assenting. 

[Cited in brief in Be^Watson, Case No. 17,- 
273. Cited in Be Montgomery, Id. 9,7d^.j 

2. A renewal note is but an evidence of the 
debt, and the bankrupt should be allowed to 
show when it originated; and if before Janu- 
ary 1, 1809, it should be classed as a debt con- 
tracted before that date. 

3. Liability of principal to surety must be con- 
sidered as having been contracted when the in- 
strument was signed, not when the surety made 
payment. ^„ ,, 

[Cited in Post v. Losey, 111 Ind. 80, 12 N. 
E. 121.] 

In bankruptcy. 

Orton, Keyes & Chynoweth, for creditoi-s. 
Cassoday & Carpenter and Geo. B. Smith, 
for bankrupts. 

HOPKINS, District Judge. The above- 
named bankrupts, who were adjudged ■such, 
on their own petition, in March, 1873, in 
January last filed a petition for their dis- 
charge. Parker & Stone, two of their cred- 
itoi-s, opposed It, on the ground: 1st, that 
their assets did not amount to 50 per cent of 
their debts; and, 2d, that they had not the 
assent of a sufficient number of their cred- 
itors.- These objections, although filed before 
the recent amendments, were not brought to 
a hearing until after, and, as a matter of 
course, the first question which arose was as 
to the effect of those amendments. The couu' 
sel for the creditors claimed that the amend 
ments. applied, and had changed the prioi 
conditions upon which a discharge might be 
gi-anted, and maintained tliat under section 
of the act of June 22, 1874 (18 Stat 180), 
these bankrupts, as these proceedings were 
yoluntary, could not be discharged unless 
their assets were equal to 30 per cent, of their 
debts, or the prescribed number of their cred- 
itors had filed their consent thereto; that the 
other exceptions in section 33 of the original 
act [of 1867 (14 Stat 533)], as amended, were 
repealed, and that it was now immaterial 
\vhen the debts were contracted; that no dis- 
charge could now be granted unless the as- 
sets equaled 30 per cent of all debts. 

These various positions were controverted 
by the bankrupts' counsel. So it becomes 
iecessary, first, to determine whether the pro- 

1 [Reported by Josiah H. Bissell, Esq., anJ 
here reprinted by permission.]. 
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visions of section 9 of the act of 1874, apply 
to cases pending, where an adjudication had 
been made before that act passed. On this 
question I am assisted by the opinion of 
Judge Blatchford in Re Francke [Case No. 
5,046J. In that case he holds that this sec- 
tion (9) is prospective only, that its pro- 
visions do not apply to pending cases, and 
that the provisions upon the same subject in 
the prior acts are not repealed by section 21 
of the act of 1874, as to pending cases, be- 
cause (he says) the provisions of section 9, 
have reference only to eases commenced after 
the passage of the act of 1874. 

The conclusion that section 21 does not re- 
peal the prior statutes as to pending cases is 
incontrovertible, provided, section 9 does not 
apply to such cases, for there would be no 
Inconsistency between the acts unless they 
both applied to the same case or cases. So 
when it is settled that the last act refers only 
to future cas^, it follows as a necessary se- 
quence that the former acts are not repealed 
as to pending cases. I fully eoncm- with the 
learned judge in his interpretation of the 
. amended act and agree with him that the 
provisions of the 9th section apply only to 
cases commenced after its passage. His 
' views are in accord with those I expressed in 
Hamlin v. Pettibone [Case No. 5,995], in con- 
struing another provision of the act of 1874. 
1 held In that case that section 11 applied to 
cases commenced after the passage of the 
act, and was not intended to apply to cases 
pending when passed, so as to make contracts 
valid that were void by the terms of the prior 
statutes (Hackley v. Sprague, 10 Wend. 113; 
Morton V. Rutherford, 18 Wis. 295, 298 [2 Wis. 
237] 2), and that the repealing clause in sec- 
tion 21 was inoperative, except as to cases 
where the provisions of the amended act ap- 
plied, and that as those provisions, then un- 
der consideration, did not apply to pending 
cases, the prior statutes were In force and 
unafEected by the repealing clause of the 
amended act. 

The learned judge, in his opinion, referred 
to section 17, not noticed by me, as bearing 
upon the question as to what cases congress 
intended the provisions of the amended act 
to afllect In that section it is enacted that 
"its provisions shall apply to cases of bank- 
ruptcy now pending or to be hereafter pend- 
ing," from which, as well as from secGons 
10 to 12. it is fair to infer that the general 
provisions of the act were not intended to ap- 
ply to pending cases. The general mle is 
that statutes are to have a prospective opera- 
tion. In Harvey v. Tyler, 2 Wall. [69 U. S.] 
328, it is said that "it is a rule of construc- 
tion that all statutes are to be considered 
prospective, unless the language is expressly 
to the contrary, or there Is a necessary impli- 
cation to that effect" And in U. S. v. Heth, 
3 Cranch [7 TJ. S.] 399, 413, that "words in a 
statute ought not to have a retrospective 

2 [From 10 N. B. R. 529.] 
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operation, unless they are so clear, strong, 
and imperative that no other meaning can tie 
annexed to them, or unless the intention of 
the legislature cannot be otherwise satisfied." 
Sohn V. \^'-aterson, 17 Wall. [84 U. S.] 59(1. 
The act of 1874, construed according to these 
rules, must be held to apply to future cases 
except when otherwise provided. 

If this were all there was of the 9th sec- 
tion I should hold that the provisions of the 
prior law in reference to the conditions upon 
which a discharge could be granted were still 
in force. This section, in the first place, pro- 
vides, that in involuntary cases the provisions 
of the original act, and of the amendments 
and supplements thereto, requiring the pay- 
ment of any proportion of the debts by the 
bankrupt as a condition of his discharge, 
shall not apply; but that he may be dischar- 
ged the same as if he had paid the required 
amount or had procured the consent of the 
requisite number of his creditors thereto. 

But these provisions, according to our con- 
struction, only apply to cases commenced af- 
ter the passage of the act, and do not authoi'- 
ize a court to order a discharge in pending 
cases without a compliance with the provi- 
sions of the prior statutes. 

The next provision of the section (9) applies 
to voluntary cases, and reduces the value of 
assets from oO to 30 per cent, and the propor- 
tion of creditors from one-half to one-fouith, 
to entitle a party to a discharge. 

But this provision, like the preceding one, 
only applies to future cases, and does not af- 
fect the law as to existing cases. 

If this were all there was of the section I 
should have no hesitancy in holding that the 
power of the comrt in granting discharges in 
pending eases was not changed. But it is not 
all. After prescribing these new conditions as 
to future cases, it reads: "And the provision 
in section 33 of said act of March 2, 1867, re- 
quiring fifty per centum of such assets, is here- 
by repealed." This cannot be treated as mere 
tautology. It must have some significance. 
It is true that section 33 had been amended 
by the act of July 27, 1868 O-o Stat. 227; Bev. 
St. 1874, § 5112), by inserting among other 
things, in lieu of the word *'pay," the words 
"equal to," but the 50 per cent, clause was re- 
tained. 

The same section was further amended by 
the act of July 14, 1870 (16 Stat. 276; Rev. 
St. 1874, § 5112), by declaring that the sec- 
ond clause of section 33 of the act of 1867, as 
amended by the act of 1868, should not apply 
to debts contracted prior to the first day of 
January, 1869. 

Now, it seems to me that the obvious Inten- 
tion of this repealing clause in section 9 was 
to repeal the existing law requiring assets of 
the value of 50 per cent, of debts as a condi- 
tion of obtaining a discharge. Unless this 
was the intention of congress, the clause is 
destitute of meaning or operation. It is an 
express repeal of the provision of what was 
evidently supposed by congress to be the law. 



It is difiEerent from the repealing clause in 
section 21, which depends wholly upon repug- 
nancy. Judge Blatchford consti'ued it as only 
repealing the section as originally passed, 
leaving the act of 1868 amending it in force. 
I think such consti-uction too strict, and as not 
carrying out the palpable intention of con- 
gress. It virtually nullifies the whole effect 
of the clause. 

Technically, the 33d section of the act of 
1867, in such respects as it has been changed 
by the amendatory act of 1868, had been re- 
pealed, so that unless the clause can be con- 
strued as embracing not only the original sec- 
tion and its amendments, or the "section as 
amended," as it is spoken of in the act of 
July 14, 1870, it really has no significance or 
operation. 

It was unnecessary to insert such a clause 
for the pui-pose of giving effect to the 30 per 
cent, clause which preceded it, for, that, being 
inconsistent with the 50 per cent clause in 
the prior statutes, was repealed by implica- 
tion, so that unless it repealed the 50 per cent, 
requirement in the prior acts, I do not see that 
any effect can be given to it, which is con- 
traiy to all rules governing the construction 
of statutes. It is uniformly held to be the 
duty of courts to so construe a statute as to 
give effect to every part and clause if possi- 
ble, and in this case effect can only be given 
to this clause, by holding that the repeal cov- 
ers the 50 per cent, clause in the original sec- 
tion, and the amendments of 1868. 

I am, therefore, constrained to differ with 
the learned judge upon the meaning of this 
repealing clause, and must hold that the re- 
peal of the provision "requiring 50 per centum 
of such assets," applies to the amendatory act 
of 1868, as well as to the act of 1867. 

The changes made by the act of 1874 are 
clearly in the interest of the debtor, and may 
be regarded as a disapproval by congress of 
the energetic provisions of the original act as 
to him, and as expressive of its intention to 
relieve him of many of its requirements, 
among which the conditions imposed upon his 
obtaining a discharge were perhaps the most 
embarrassing. Having been often needlessly 
thrown into bankruptcy and ruined in busi- 
ness, it was not unnatural to increase the fa- 
cilities for his discharge, by authorizing the 
court to order a discharge without reference 
to the amount of his assets in cases thereto- 
fore commenced. As the creditor had previ- 
ously possessed great facilities for proceeding 
against him, it is apparent that congress 
meant to give him increased facilities to ob- 
tain his rights— a discharge. This seems to 
be the spirit and meaning of the act of 1874, 
and I therefore hold that parties in both vol- 
untary and involuntary cases, commenced be- 
fore the 22d of June, 1874, may be discharged 
without reference to the question of the 
amount, of assets, or the number of ereditom 
assenting, provided they comply with the law 
in other respects. 
But if I am wrong in this view, there is an- 
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otiier answer to the objections interposed. If 
the statutes of 1868 and 1870 are in force, tliey 
do not include debts contracted before tbe' 
fii-st day of January, 1869. Tlie claims prov- 
ed up by tbe creditors opposing the discharge, 
are upon notes dated since that time, but the 
evidence, on thehearing, shows that they were 
given in renewal of notes givai for a debt 
contracted before the first day of January, 
1869. Now, when was the debt contracted? 
when the renewal notes were given, or when 
the liability was incurred? Notes are but the 
evidence of a debt, and the holder may sur- 
render them and recover on the original con- 
sideration at his option. They are presump- 
tively but an extension of the time of pay- 
ment. Cole V. Sackett, 1 Hill, 516; The Kim- 
baU, 3 Wall- [70 U. S.] 37. The relation of 
debtor and creditor is considered for remedial 
purposes as having existed from the origin of 
the liability, and on application for a dis- 
charge, a bankrupt should be allowed to show 
when the debt originated or was contracted, 
and if before the 1st of January, 1869, I do 
not think a note given after that time would 
bring it within the category of a debt con- 
tracted after that date. But it is insisted that 
this is not a complete answer to the objec- 
tion, as the opposing creditoi-s Parker & Stone 
were sureties fop the bankrupts upon the 
notes, and have paid them, and proved their 
claims as sureties thereon. This is so, but the 
evidence shows also that they were sureties 
upon the original notes given before the 1st 
of January, 1869. The proof also shows tliat 
they did not pay until after January, 1869, 
and that they have proved their claim as of 
the date of payment, and they insist that as 
between them and the bankrupts the debt 
must be considered as contracted at that time. 
Section 19 in the bankrupt act authorizes 
sureties, indorsers and persons liable for the 
bankrupt to prove the debt for which they 
are liable, when not proven by the creditor, 
without first paying it, and such debts being 
provable axe released by the discharge. 
Now, does the payment change the relation of 
the parties? A surety cannot sue his principal 
at law until he has paid, and in such case, the 
suit is not upon the note, but for money paid 
at the request of the principal. But the con- 
tract that the principal will pay the surety if 
he has to pay the debt arises at the time of 
making the instrument. The promise is im- 
plied from the request and signing. The ob- 
ligation of the principal arises when the sure- 
ty becomes liable for his debt. Stedman v. 
Martinnant, 13 East, 427. The surety's right 
of action is not complete until he pays, so the 
statute of limitations does not begin to run 
until that time. This liability of the principal 
is recognized by the bankrupt act in the pro- 
vision that allows him to prove the claim be- 
fore payment I therefore hold that within 
the meaning of the bankrupt act, the liability 
of the principal to his siu*ety must be consid- 
ered as having been contracted when the in- 
sti-ument was signed. 



(Case No. 10,984) PERKINS 

This conclusion is supported by the cases of 
Mace V. Wells, 7 How. [48 U. S.] 272; Baker 
V. Vasse [Case No. 784]; Crafts v. Mott, 4 
Comst. [4 N. Y.] 604; and Vansandau v. Cors- 
bie, 8 Taunt 550.3 

A5 in this case the signing was before Jan- 
uary 1, 1869, it necessarily follows that the 
opposing creditors do not occupy a position 
to insist upon payment of any portion of their 
debt before it can be discharged. Their ob- 
jections are overruled and discharge ordei'ed. 

NOTE. This decision is approved and fol- 
lowed in the district of Indiana. In re Mont- 
gomery [Case No. 9,732]. 

Upon the point decided in this case there is 
some conflict of opinion, but the weight of au- 
thority appears to sustain the construction here 
given. Such is the uniform practice in tlie 
Northern district of Illinois, where Judge Blodg- 
ett has uniformly granted discharges to both 
voluntary and involuntary bankrupts in such 
cases, irrespective of the amount of assets or 
number of creditors assenting. 

It has been approved and followed by Judge 
Blodgett, in the Northern district of Illinois, in 
Re Jones [Case No. 7,452], and by Judge Mil- 
ler, of the supreme court, in Re King [Id. 7,- 
781]. In Re Sheldon [Id. 12,747], Judge Blatch- 
ford re-affirms his construction of the act in the 
Francke Case. 

In Re Oerf [Case No. 2,556] the court appears 
to have held that the amendment of June 22, 
1874, applied to all cases, whether commenced 
before or after the passage of the amendment, 
and that in cases commenced before the amend- 
ment the bankrupt, in order to secure a dis- 
charge, must have assets of 30 per cent., or pro- 
cure the assent of % in value and % in num- 
ber of his creditors, and the same opinion is 
held in Re Griffiths [Id. 5,825]. 

The amendment of June 22, 1874, to the bank- 
rupt act, does not affect cases commenced before 
December 1, 1873, nor does the repealing clause 
affect suits by assignees then pending. The 
amendments are not inconsistent with the origi- 
nal act except as to cases commenced since De- 
cember 1, 1873. Hamlin v. Pettibone [Case 
No. 5,995]. 

A petition filed on the same day that the 
amendment was approved, is governed by it, as 
the amendment took effect the beginning of the 
day it was approved, and the amendment is 
retrospective as to pending cases where there 
had been no adjutUcation. In Re Williams 
[Case No. 17,700]. In cases of compulsory 
bankruptcy actually commenced, though not de- 
termined, prior to December 1, 1873, the amend- 
ments of June 22, 1874, do not apply, and in 
voluntary cases, undetermined as well as com- 
pulsory cases, section 9 of the amendatory act 
governs. Singer v. Sloan [Id. 12,899], 
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PERKINS V. BECK. 

[4 Cranch, O. 0. 68.] i 

Circuit Court. District of Columbia. May 
Term, 1830. 

Tender — Not Exact Amodst — Cha:ige Aseed 

FOR. 

A tender of money upon condition of receiv- 
ing ehanfio. and a receipt in full for rent, is not 
a legal tender. 

[Cited in Appeal of Forest Oil Co., 118 Pa. 
St 146, 12 Atl. 442.] 



8 [10 N. B. R. gives 3 Barn. & Aid. 13.] 
1 [Reported by Hon, William Craucli, Chief 
Judge.] 
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Trespass for distraining for more rent than 
was due. The plaintifiE [Caleb Perkins] offered 
■evidence to prove that before the distress lie 
offered to pay the landlord [Joseph W. Beck] 
-$60, If he would give him change (the rent 
due being $54.19, and a receipt in full for 
rent. 

THE COaBT (MORSBLL, Circuit Judge, 
absent) decided that it was not a legal tender. 
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PERKINS et al. v. CURUIEE et al. 

[3 Woodb. & M. 69.] 1 

Circuit Court, D. Maine. May Term, 1847. 

PmSOIPAL AND AGEST — AGENT ADMITTING PAKT- 

NER — Assent of Pihnoipal — Lease — Les- 
sok's Right — Partnekship. 

1. Where a power of attorney is given to con- 
■duet all one's business at a particular place, 
and subsequently most of his property there is 
leased to the attorney for twenty years, this 
does not revoke the power, but modifies and 
limits it to the property and interest and busi- 
ness still retained by the principal. 

2. Under a great necessity, the attorney may 
sell property, or admit partners to conduct such 
of the business as may be left in the principal; 
but if the principal assigns his interest in the 
lease and the leasehold property to his son, the 
attorney cannot, by virtue of the power, any 
longer dispose of tiiat, or put it under the di- 
rection of new partners. 

3. Nor can the attorney, as lessee, (when he 
is a brother, confided in, and covenants to car- 
ry on the business with the property leased for 
half the net profits,) allow others to possess any 
rights in that property, inconsistent with his 
contract, or put the business in charge of stran- 
$:ers, or alter the pioportion of profits to be re- 
<»ived by the lessor. 

4. But if he does this, and the lessor or his 
assignee subsequently assent to it, the change 
is binding on them. 

5. As between the original parties, however, 
it binds the lessor only to the terms and con- 
structions of the new articles, stated by the les- 
see before the assent to be intended. 

6^ To that extent it will bind, though the rep- 
resentations as to the exigencies for a change 
were in some respects strong and of doubtful 
correctness, though not so clearly exaggerated 
as to amount to falsehood or fraud. 

7. If doubts exist in such cases as to facts, 
from mere length of time, they operate against 
a complainant who has omitted for several 
years to institute legal proceedings and settle 
the diflSculties while the facts are fresh. But 
if some of them are rendered questionable, by 
the neglect of the lessee to keep and return 
full accounts, this circumstance must operate 
unfavorably to him. 

8. The assignee is entitled to a return of the 
articles at the end of the lease which tiie lessor 
originally furnished, or their full value at the 
end of the term, with interest, if they have not 
been worn out. 

9. He has the same right to those purchased 
with the earnings before the new partnership; 
and to that portion which his interest covers in 
the company, of the value of the new tools, 
plates, materials and machinery, bought or made 

1 [Reported by Charles L. Woodbury, Esq., 
and George Minot, Esq.] 



by the company, while the lessee was a partner 
in his behalf. 

10. So, in proportion to his share, he has a 
right in what was due the lessee in 1833, as well 
as to the company in 1839, for work previously 
performed. 

11. The partnership property is responsible 
for what is due to a partner retiring, and if not 
enough to satisfy the claim, each member is 
liable for the residue in a ratio with his inter- 
est. 

[These were bills in equity by Angier M. 
Perkins and Jacob Perkins against Solomon 
H. Currier and Nathaniel Perkins, executors 
of Abraham Perkins, and the same plaintiffs 
against Hazen Morse^ Isaac Cary, and Vistus 
Balch, in addition to the same defendants.] 

They related to the same transaction, but 
the latter part of it, after 1833, included ad- 
ditional respondents. These last were pro- 
ceeded against in a second bill. The sub- 
stance of the allegations in both was, that in 
1817, Jacob and Abraham Perkins were 
brothers, residing at Newburyport, Mass. 
That the former had invented the stei-eotype 
steel plates for engraving bank notes, and ob- 
tained a patent for the Same, and also had 
procured a law to be passed by the state of 
Massachusetts, requiring the bank notes of 
that state to be printed thereon; and being 
about to remove to Philadelphia, to give his 
brother Abraham a general power of attor- 
ney to carry on his business. That in 1819, 
concluding to remove still further from New- 
buiyport and remain some time in London in 
England, Jacob, on the 29th of May in that 
year, leased to Abraham all his plates and 
tools, valued then at ?22,500, for the term of 
twenty years, the said Abraham agreeing to 
continue to conduct with them the business 
of bank note engraving, and accoimt to said 
Jacob for half the net proceeds after deduct- 
ing all necessary expenses. The said Abra- 
ham was also to keep regular accounts of the 
business, open to inspection, and to sun-ender 
the tools and plates at the end of the term in 
good repair. Thereupon, the business was 
afterwards conducted at Newburyport by 
Abraham, with large profits till 1833, Jacob 
in 1829 assigning all his interests to Angier 
March Perkins, his son, and giving due notice 
thereof to Abraham. That Abraham neglect- 
ed to keep and transmit accurate accounts, 
but till 1833 received large profits from the 
business and remitted to said Jacob or Angier 
near ?25,000 in all, though not the whole, 
which as they believe was justly due, the 
whole profits having probably been from 
.?10,000 to $12,000 yearly. The balance of the 
one-half, still claimed, is averred to have 
been demanded of the executors of Abraham, 
but no: paid. The bills then aveiTed, that 
about 1829, Nathaniel Perkins, the son of 
Abraham, was employed by him, and in 1831, 
desired to become a partner in the business, 
and receive a portion of its profits; but An- 
gier declined the proposition, and thereupon 
Nathaniel, becoming dissatisfied, did, about 
the 12th of February, 1833, from a company 
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for engi-aving bank notes, composed of him- 
self, Abi-aliam, Morse, &c. That, in violation 
of the lease and agreement with Jacob, the 
said Abraham then transferred to this com- 
pany all the plates and tools, and improve- 
ments, of Jacob and Angler, and removed the 
business from Newburyport to Boston to be 
conducted, afterwards, there; and all this 
without the consent of said Jacob or Angier. 
That Abraham thus got Nathaniel interested 
as a paitner with himself, and proposed to 
exclude Jacob and Angier, unless they con- 
sented to relinquish the foi-mer lease, and 
their rights under it, which did not expke till 
1830. 

It -was further alleged, that the New Eng- 
land Bank Note Company, then formed, in- 
cluded, not only Nathaniel, and Abraham, and 
Moi-se, but Pendleton; and afterwards Gary 
and Balch, who all derived great advantages 
from the use of the plates and tools of Jacob, 
and his improvements and good will. That 
the company have tbus realized $12,000 year- 
ly, as profits, and after paying large salaries 
to each other, divided the residue among 
Ihemselves, without regard to the rights of 
said Angier. That, living beyond seas, An- 
gier was kept in ignorance of much of the 
matter by Abraham, and misled, and not fur- 
nished with proper accounts. About the 
time when the lease was to expire, in 1839, 
he therefore selected an agent to examine into 
the business, and report to him the facts, 
which being done in 1840, he protested 
against the whole, in writing. That Abra- 
ham had acted as agent of Jacob, in some 
■otlter matters^ and paid certain debts for him, 
and mingled erroneously those concerns with 
theu' mutual business, under the lease. And 
that Abraham, though requested, neglected 
to render his accounts in due form, and fur- 
nished none after 1829; though he afterwards 
remitted $11,000 in 1830, and about $10,000 
between that and 1834, and some in 1838, 
but without suitable exhibits to show its 
application, and no money since, though 
often demanded. And that Abraham died, 
April 5th, 1839, and left large assets; and 
Ourrier and Nathaniel Perkins were his ex- 
■ecutors, and should have returned the plates, 
machinery and tools, but have neglected to 
do it The bill prayed for answers to vari- 
ous interrogations, and an account for the 
sums received, and the expenses incurred; 
and a return of the property leased, or its 
value and interest, since 1839. 

The second bill is confined, chiefly, to mat- 
ters after the new company was formed, in" 
1833; and Pendleton was not included in it, 
because living in Pennsylvania the court 
would not possess jurisdiction over him. It 
•charged a combination among them all,- to 
defraud Angier by means of the new com- 
pany, and that he never assented to the 
same, and is entitled to half the profits made 
by it; because, though the expenses were 
jrreater, yet the income was larger, and 
equalled at least, §12,000, yearly. It prayed 

"19FED.CAS.— 16 
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a diseoveiy of facts— an account— payment of 
dues, and delivery of tools and plates. 

The answers of the i-espondents, though in 
fact, sepai-ate, were not unlike, so far as they 
related to the same matters. Those of the ex- 
ecutors of Abraham admit the lease of 1819, as 
set out in the bill, but deny that the plates 
and tools were then worth $22,000, or in 
1838, over $4,000. They admit that Jacob 
had obtained a patent for the stereotype 
steel plates, discovered by him, but aver that 
it had expired before 1819, and the improve- 
ments by Jacob had then ceased to be a 
secret. That his patent to suppress coun- 
terfeits, by small letters and words, expired 
in 1824, and the law he obtained from the 
state of Massachusetts against the use of 
bank notes, except those engraved by stere- 
otype plates, did not prohibit others than 
Jacob from making such plates, and was re- 
pealed entirely in 1836. They admitted Ja- 
cob's Kcperience and skill in this business, 
and that the plates were not easily counter- 
feited, but averred that they were little 
used out of New England. They admit tliat 
Abraham was agent of Jacob for the two 
years before the lease, but denied any pro- 
curement from him of valuable secrets, he 
having made public all his modes of engrav- 
ing, and Abraham having become acquainted 
with them as a workman and agent, and not 
in confidence. They also admit the business, 
from 1819 to 1833, to have been profitable hi 
some yea^rs, but insist it was a loss in others 
—the average income not exceeding $4,830 
yearly, -. They admit, further, that the as- 
signment was duly made to Angier, and they 
notified, as alleged. They admit that Na- 
thaniel applied, without success, to become a 
partner, but deny that Jacob and Abraham 
were partnei's. They admit that Nathaniel 
had been well educated, with Jacob and An- 
gier, in London, and with Abraham, at New- 
buryport; that Jlorse was a hired man at 
the latter place, and not Pendleton; and 
knew the business to be lucrative, as did Na- 
thaniel. 

They further averred, that in 1831-2, the 
stereotype notes became counterfeited ex- 
tensively, and hence an effort was made to 
repeal the Massachusetts statute confining 
tlie banks to the use of said plates; and to 
form a new company with some persons from 
the South/ skilled in engraving, as persons 
from the South, so skilled and acquainted 
with Jacob Perkins' improvements, were pre- 
paring to embark in the business, in Boston. 
That the reasons were urgent for immediate 
action, as the legislature was in session, and 
new plans arranging, and a great demand for 
the business to be done in Boston, as a morfe 
convenient place, and with increased guards 
against counterfeiting, by a superior style of 
engraving, and vignettes, and at a lai-ger ex- 
pense. But the new company was then form- 
ed—a repeal of the law prevented by this— 
and new plates and vignettes, in an improved 
st5'le, were soon furnished. That Abraham, 
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Ijeing old, could not prosecute the old busi- 
ness alone, to advantage, if the law in that 
event had been left in force, and that he had 
no right to retain the services of Nathaniel 
or Morse, and "was not likely to make so 
large profits as he would by his share, thougn 
reduced, in the new company — half of which 
was meant to be paid over to Angier. The 
new comijany— so as to embrace the Perkinses 
— it was averred, was proposed by Morse, and 
not by Nathaniel, when Morse had been re- 
quested to unite with him in a company to 
compete with the Perkinses; and that the 
one-third of the profits to be received by Ab- 
raham, would exceed all the gain in the old 
concern. That the business in Boston was 
the same as that in Newburyport; but manj' 
of the tools Avere new and better, and the 
style of engraving superior. That over $10,- 
000 was expended in what was new, and "that 
all this was necessary in order to avoid a re- 
I^eal of the Massachusetts laws, and a gen- 
eral competition for the engraving in that 
state; and that this being done under the 
exigency of the times, Angier, on being in- 
formed of the new arrangement, virtually 
ratified it 

If any other portions of the bill and an- 
swer become material to be stated, they will 
be given in the opinion of the eouit. 

The evidence offered in the case, on both 
sides, consisted of the variovis documents 
and conti'acts mentioned, with several letters 
of the parties, and a number of depositions. 
"When parts of these require explanation or 
quotation, they will be given in the opinion; 
but otherwise, only the conclusions from them 
will be stated which are clear or undisputed. 
There had been a reference, under bonds, be- 
tween the parties in the first bill, and a re- 
port after a revocation, by the complainants. 
The validity of it being questioned, the re- 
spondents moved for leave to introduce it un- 
der a supplemental answer, or otherwise, 
hereafter, if it should become expedient, after 
a decision by the court on the case as it now 
stands; and that motion remains for futm'e 
consideration. 

The cause was argued in September, 1847. 
at an adjourned session of the May term. 

English iS; Gardner, for complainants. 
G. Minot and R. Choate, for respondents. 

WOODBURY, Circuit Justice. This is one 
of those unfortunate family quarrels, where 
the conduct of the parties on both sides has 
probably been different between near rela- 
tions, from what it would have been between 
sti-angers. Greater liberties have been taken 
on the one side, and more confidence reposed, 
and greater forbearance exercised on the oth- 
er, than is usual. And yet, it is not without 
considei-able difiiculty, that, in most of the 
points of controversy, a line can be drawn, 
beyond which, in law and equity, either side 
has clearly passed, and cannot be justified in 
it. The chief parties are two brothers. One, 



a man of remarkable genius in his business, 
and, as is often found in such cases, inatten- 
tive to pecimiaiy matters, and who became 
ambitious of exhibiting his ijrofessioual dis- 
tinction and powers on a wider theatre. The 
other, a more practical man, not desirous of 
change, and undistinguished as an artist, 
was, therefore, entrusted with the manage- 
ment of all the pecuniary matters of him who 
was about to leave their native home, proba- 
bly forever. The form of arranging this busi- 
ness at first, was by a power of attorney. 
But from the embari-assments of Jacob Per- 
kins, exposing his property to be attached by 
creditoi's and his prospect of otherwise paying 
them out of the liberal income, likely to be 
derived from his patents and improvements, 
in relation to bank note engraving to be de- 
feated, the form of enabling Abitiham to 
prosecute the business in his absence was 
changed, in 1819, and a lease was executed 
to him of all the plates, tools and other prop- 
erty for twenty years. 

It is conceded, that from the language used, 
as well as the nature of the case— the rent 
in the lease not being a gi'oss sum but half 
the net profits— the lessee was bound to carry 
on the business "diligently." Otherwise, no 
income whatever might be realized from 
property which the parties then valued at 
somethiug like $22,500. The words of the 
lease, on this point, were, that the lessee 
will, "in some convenient place within the 
state of Massachusetts, diligently exercise 
and cari-y on the art, mystery," &c.. of en- 
graving '-bank notes and other securities, and 
that after deducting tlie necessary expenses 
of the establishment," shall pay "half the 
remaining sums," to the lessor. Whether re- 
garding Abraham, then, as a technical lessee 
of this personal property, or as agent to carrj- 
on the business, it cannot be doubted that he 
was to be industi'ious and careful, in atten- 
tion to it, and pay to Jacob half the net 
proceeds. Furthermore, by another covenant 
in the lease, as well as by the nature of the 
case, Abraham was bound to render fair and 
prompt accounts of the expenses and receipts. 
The words used as to this, were, "will keei> 
regular and just account-books of all the af- 
fairs and transactions of the said establish- 
ment," and allow the lessor "to inspect the 
said account books, and to enter and view" 
"the said establishment." There is no alle- 
gation in the bill, that this part of the obliga- 
tion of Abraham was not duly performed, 
till 1833, except the not accounting and pay- 
ing over in full, the half due to Jacob, till 
1829, and the half due to Angier, instead of 
Jacob, after the assignment to the fonner, 
in 1829. A master must, therefore, be ap- 
pointed, and examine the expenses and re- 
ceipts by Abraham, from 1819, to Februaiy 
12th, 1833, when the new company was form- 
ed, and took charge of the business under 
their new contract of copaitnership. And 
should the master find that Abraham has not 
paid over either to Jacob or Angier what each 
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Tvas entitled to receive, before that date, the I 
balance unpaid must be decreed with inter- 
est, and against the executors of Abraham, 
and in favor of Jacob and Angler, severally, 
their respective amounts. Tliis must be done 
in the first bill- The master, in forming his 
conclusions as to debts and credits, during 
this period— so remote and so obscured, as ii; 
may be in a few cases, by tlie lapse of time- 
would seem bound in some views to allow all 
doubts to opei-ate against the complainants, 
on account of their unusual forbearance, if 
not neglect, to compel an adjustment of this 
business at an earlier period. But, consider- 
ing here that it was the duty of Abraham, 
under his covenant, "to keep regular and 
just account-books of all the affairs and 
ti-ansactions of the said -establishment," and 
to pay over half the net income, it would 
follow that if he neglected to keep such ac- 
counts, and the obscurity or difliculty grows 
out of that particular neglect, the presump- 
tions in those eases of doubt are to operate 
rather against Abraham, whose procrastina- 
tion and irregularity may appear to have 
caused the doubts and tended much to in- 
volve the affairs of the brothers in controver- 
sy. It looks like crassa negligentia, and un- 
der Jacob's poverty and embarrassments, can 
hardly be justified even if little was in real- 
ity due. Because, if so, Jacob, knowing the 
unpleasant truth, seasonably, other resources 
might have been sought by him, or expendi- 
tures not indispensable have been curtailed. 
The amounts, charged as expense by Abra- 
ham during this period, ought, also, to be 
closely scrutinized, as the wages— and es- 
pecially those of Abraham's son, Nathaniel- 
have been charged without the sanction of 
Jacob or Angier to the amount, and the lat- 
ter under influences of near relationship, to 
increase them, which were likely to mislead; 
juid which, in fact, did^cause objections and 
heart-burnings on the part of Angier. 

But the gi'eat difficulty arises in respect to 
the liabilities and rights of the parties, from 
1S33 to the expiration of the lease in 1839. 
During that period, it is admitted that Abra- 
ham did not continue to conduct the business 
at Newburyport as before, and under his own 
sole guidance, and professing to pay over to 
Angier, the assignee of Jacob, one-half of all 
the net profits; but he allowed the estab- 
lishment to be removed to Boston— the busi- 
ness to be there conducted under the direc- 
tion of Nathaniel, and Morse, and Pendleton, 
in copartnership with himself— and he pro- 
fessed to account for and pay over to Angier 
merely one-sixth of the net income, and that, 
after the deduction of large salaries to the 
other three, in addition to expenses very 
much augmented. Now, whatever new ar- 
rangements Abraham might, in law, be 
competent to make as to the mode of con- 
ducting the business; whether by himself 
alone and hired persons imder him, or other 
persons, as copartners with him, or sole 
lessees, it is certain, that if his personal con- 



trol ceases, or is divided with others, a part 
of the covenant to the lessor is violated. 
Because by that he himself was to conduct 
the business, and his nephew, as well as 
brother, undoubtedly reposed in him, person- 
ally, a confidence which they could not be 
expected to extend to strangers. And though 
if the business was as well conducted in that 
way as by him alone, the actual injury would 
be little or nothing to Angier, the assignee 
of Jacob, yet the burthen of proof to show it 
to have been as well conducted must devolve 
on Abi-aham; and, in any points of doubt, 
must be decided against him. 

In the next place, the lessee would have 
no right under the lease, as lessee, to alter 
the share of profits from the business to 
which Angier was entitled by the covenants. 
Litera scripta manet. The compact as 
drawn up must govern, and as to any new 
one, not authorized by Angier, he may prop- 
erly say that it is not his compact— in hsec 
vincula non veni. If Abraham, unempow- 
ered, agreed henceforward to take one-sixtlx 
for Angier instead of one-half the net profits, 
the difference must be paid by himself, as 
the loss was caused by himself, unless his 
liability for it has been since waived. In 
this ease, three justifications are set up by 
Abraham, for the changes in the manner of 
carrying on the business, and in the dimin- 
ished share of profits allowed to Angier. 
One is, that the business, as carried on after 
1833, may be deemed conducted by Abraham 
in substantial conformity to the lease and its 
covenants. See Smith v. ilorris, 2 Brown, 
Ch. 311, 2 Dickens, 697; 2 Story, Eq. Jur. 
§ 736; 9 Sim. 519; [Mechanics' Bank of Alex- 
andria v. Lynn] 1 Pet [26 U. S.] 383. Ex- 
penses might become necessary, and a change 
of residence, and style in engraving, and he 
might have been justified in doing all this if 
the change was only a formal one. If such 
an one was demanded by an alteration in 
public taste or public wants, and was likely, 
from its terms and conditions, to be benefi- 
cial to the lessor, it would not depart from 
the spirit of the contract But in this case, 
several of the requisites seem not very clear- 
ly to be proved. The income of Angier from 
this business, after this change, almost en- 
tirely disappeared, being swallowed up by 
new expenses and the large salaries and two- 
thirds of tlie profits paid to others. If these 
could be considered a part of the necessary 
expenses, only flung into the form of salaiy 
and profit, yet some of the latter seem exor- 
bitant in that view, and the conducting of 
the business with others jointly, rather than 
by himself alone, and under new articles of 
partnership rather than the old lease, seems 
to be an entire departure from the covenant 
and the personal confidence reposed by Jacob 
in Abraham, alone, and not in his partners. 
It was not conforming, virtually, any more 
than in form, to the lease. However judi- 
cious it might have been to make such al- 
teration, under all the circumstances,— ivhich 
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is much questiouetl \>y the plaintiffs,— it is a 
sufficient answer to it, as a question of pow- 
er, that he had not the authoritjf to do it 
under the stipulations in the lease. It was 
a change not contemplated in the words or 
spirit of any clause in it; and if proposed 
beforehand, to Jacob, in 1819, or to Angier, 
in 1829, would probably have been rejected 
by both without hesitation. That is a good 
test, showing it was too unlimited a trust to 
be reposed in any one, when involving so 
large amounts, and especially when the par- 
ties had themselves limited the power in 
writing, previously. 

In respect to the other two excuses: One 
is a supposed overwhelming necessity that 
rendered a change proper, and justified Abra- 
ham, as agent of Jacob, in making it, either 
as lessee or by the force of the power of at- 
torney, in 1817. And the other is a subse- 
quent assent by Angler, to it, in such a man- 
ner as to amount to a subsequent ratifica- 
tion. In relation to the first,^ it is certain 
that a mere lessee has no wan-ant to alter 
the tenns of the lease, or the amount of rent, 
by any circumstances considered as an over- 
whelming necessity. What he contracts to 
pay unconditionally, he must fulfill absolute- 
ly. See Weston v. Jlinot [Case No. 17,453]. 
"When the rent is a gross sum, it must -be paid 
even if the leasehold property is destroyed 
by fire; provided there is no exception in the 
lease, and no covenant by the lessor to re- 
pair. Fowler y. Bott, 6 Mass. G3; 16 Mass. 
•23S; Hallett t. Wylie, 3 Johns. 44; 4 Har, & 
J. i)64; 4 Taunt. 45; 7 Scott, 537; 1 Durn. & 
E. [1 Term E..] 310. But much more, if the 
property remains good, as here, and is used, 
half of the net profit of that use must, as 
stipulated, be accounted for. But how is it 
in the other respect? Considered as an agent 
of Jacob, under the power of attorney, of 
1817, Abraham's authority over this property 
would be much larger than that derived 
from the lease. As an agent, cases certainly 
exist of an implied power to sell, hypoth- 
ecate, &c., under what is termed an "over- 
whelming necessity." Some of this descrip- 
tion may be seen in Story, Ag. §§ 237, 118, 
192, and Story, Bailm. § 435; and they are 
common in mercantile law, in respect to the 
acts of captains abroad, in hypothecating and 
selling. 13 Pick. 543; 4 Car. & P. 276; Joy 
V. Allen [Case No. 7,552], and precedents 
there cited. Sometimes a moral necessity is 
enough to justify a change by a mere agent. 
4 Car. & P. 276. But, as agent to Jacob, un- 
der the instrument of 1817, Abraham had 
some express authority— almost unlimited— 
beside what might, in an exigency, be im- 
jiJied. That power of attorney authorized 
him very broadly, for Jacob; "for me, and 
in my name, to perform all and evei-y act 
and acts which he may deem expedient in 
any business, in which I have been, am now, 
or may hereafter be engaged," &c., &c. 
Now, though this was in 1817, and after- 
wards in 1819, the lease made a specific dis- 



posal of most of Jacob's property, by leasing 
it to Abraham, and pro tanto, so far as oth- 
ers had become interested in it, placed it out 
of the reach of this power of attorney (Story, 
Ag. § 395; Allen v. Ogden [Case No. 233]), 
yet all the rights which still remained in 
Jacob, and all his property and business at 
Newburypoi-t, were open to the interference 
of Abraham, under this standing and remain- 
ing power of attorney. Jacob needed his as- 
sistance and discretion to act for him for 
some purposes, in respect to them, in his ab- 
sence, as much as he had before the lease. 
By this power, then, if Jacob had continued 
interested in the lease, as lessee, up to 183;!, 
I entertain little doubt, Abraham might, in 
an emergency, as his attorney, have changed 
the place of business, and even the partners, 
and the shares of profits resei-ved in the 
lease. But it will be remembered, that Jacob 
had, in 1833, ceased to possess any interest 
in this matter, as all the lease and leasehold 
property had before that been assigned to 
Angler, as early as 1829, and Abraham at 
once notified of the fact. Thenceforward, 
therefore, he had no power to act in relation 
to them, under the instrument of 1817, as 
Jacob's interest had ceased, and Angler had 
given to Abraham nothing of the kind. 
Abraham, in 1833, had only the authority 
over what was then Angler's estate, which he 
possessed under the lease of 1819, as lessee, 
with the covenants before refen-ed to; and 
that, we have seen, did not enable him, in 
law, to do what he attempted. The other, 
and last justification remains, which rests 
on the supposed assent, by Angler, to the 
change. This, in my view, is made oiit to a 
certain extent. It is true, tliat no formal nor 
express assent is proved. There was also 
much dissatisfaction expressed by Angler, as 
to the change; and he cannot, from all the 
evidence, be considered as yielding his assent 
in the end, to anything, as regards Abraham, 
except the terms and representations made 
to him by Abraham and Nathaniel, in con- 
nection with the articles of partnership. 
Proposing to him to fall off from half the 
large profits of a lucrative business to one- 
sixth, and -that when it had been in the full 
career of success, and banks were multiply- 
ing by hundreds over the country, and being 
unwarned and unalai-med till the blow was 
struck, must at first have been a severe 
shock; and tempted him sti'ongly to repu- 
diate the whole tiunsaction. Nothing but 
the numerous reasons for it, lurged by Abra- 
ham and Nathaniel, and an tmwilling belief 
in their correctness, could have prevented a 
decided denial, at once. But on their repre- 
sentations and terms, deeming the case hope- 
less for any better terms after the threat- 
ened desertion of Nathaniel; he, on these 
terms and representations, however hard 
and unexpected, probably did acquiesce in 
the business going on in the new form and 
under the new conditions. But doing this so 
reluctantly, and after many statements to 
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liim by Abraliam and Nathaniel, his assent 
must he presumed to have been given as be- 
tween him and them, to the terms and con- 
structions they had exhibited to him as to 
T\'hat "was to be understood, between them, 
to be the amount he Tvas" to receive. 

The whole evidence is not very clear even 
to this extent and with these limitations. 
Such of his letters written about that time, 
as are produced, express much dissatisfac- 
tion and no assent to any terms. The al- 
leged letter of September, 1833, in which a 
subsequent ratification on some terms is 
supposed to have existed, is not produced. 
A part of another of his letter's about that 
time is missing, and both have been in the 
possession of Abraham, if not of his execu- 
tors. If the assent was to be inferred from 
the missing letter alone, and its non-produc- 
tion stood as poorly accounted for as it now 
is, a strong inference would arise that this 
letter had been suppressed by some person 
interested to do it, and the inference in 
odium spoliatorum would be very violent. 
But, the assent is more clearly shown by sub- 
sequent letters and conduct of Angler, than 
any pailicular proof which has been made 
of the contents or disposition of that letter. 
It is obvious that some assent was likely to 
have been contained in some letter, judging 
from the fact that he had been specially in- 
formed that the contract was only for a year, 
and yet it was not in truth terminated at the 
end of it, in consequence of any dissent by 
Angler, as it probably would have been had 
this dissent been expressed. So, judging 
from the tone of his subsequent letters, he 
must have acquiesced, none of them speak- 
ing of any dissent, but rather looking to the 
new business at Boston as a source of some 
expected income. This apparent acquies- 
cence continued for years. He also actually 
received some money afterwards, which 
probably came from the new company. This, 
in case of an ordinary lease, would waive a 
forfeiture and virtually ratify or assent to 
any objectionable act done by the lessee, 
which, like this, was known to the lessor. 2 
Coke, 65b; 4 Bac. Abr. "Leases," T; 2 Durn. 
& E. [2 Tei-m B.] 431; Co. Litt. 213; Plow. 
131; Cro. Eliz. 220; S Cow. 220; Bleecker v. 
Smith, 13 Wend. 530. Even his protest in 
1840, speaks against any "previous" assent 
rather than any assent whatever. The sug- 
gestion that some other intermediate let- 
ters from Angler, between March and July, 
had been received, containing important 
matter, perhaps in disaffirmance of the 
change, had been suppressed, is not, in my 
view, made out satisfactorily, and is repelled 
by Abraham's answer in July referring 
merely to Angler's letter in March, and none 
since, and replying directly to some of the 
language as well as ideas of the Mai-ch let- 
ter. The length of time, also, during which 
Angier forbore, after 1833, to prosecute the 
Jessee. or appoint an agent to look after him, 
or call on the new company for his property, 



and also, still later, to institute any legal 
proceedings, disaffii-ming the change in 1833, 
operates very unfavorably on this point, un- 
der all the attendant excitement and dissatis- 
faction at first expressed. However amiable 
may have been forbearance towards rel- 
atives, and an indisposition to commence 
family litigation, yet the state of feeling ap- 
parent between these parties, in the coitcs- 
pondence, does not indicate that so long a 
silence and so urgent demands for fui-ther 
remittances of money, and bills in equity or 
actions so long postponed, would have been 
likely to have occurred, unless Angier had 
concluded to acquiesce in what had been 
done- 

From all the testimony and circumstances 
in the case,, therefore, justified by the express 
declaration under oath of Nathaniel, in his 
answer, I am inclined to think that Angier 
allowed the business to go on as if he had 
acceded to the change; that he led all con- 
cerned to act on that conclusion, and this 
must be deemed sufficient, when he had full 
information of the change, and was bound 
to affirm or disaffirm what was proposed. 
Story, Ag. § 243; [Ownings v. Hull] 9 Pet. 
[34 U. S.] 607; [Bell v. Cunningham] 3 Pet, 
[28 U. S.] 69; Loraine v. Cartwright [Case 
No. 8,500]; Cunningham v. Bell [Id. 3,479]; 
12 Johns. 306. Nor do I perceive sufficient 
evidence to show clearly fraud or mistake in 
procuring this assent or acquiescence. It 
looks highly probable that there may have 
been some coloring and exaggeration in some 
of the representations, as made by Nathaniel 
and Abraham to induce Angier to assent to 
their conditions though modified, and better 
in some respects than the literal consti'uc- 
tion of the terms in the articles. But the 
evidence is contradictory how the facts ideal- 
ly stood. It is so, for instance, as to the ex- 
tent of the counterfeits, which was a leading 
cause assigned for the change. So as to the 
extent of competition likely if the law of 
Massachusetts was repealed. So as to the 
probability of an immediate repeal of that 
law, if a new arrangement was not at once 
made. 

Again, though Abraham may, in acting so 
hastily on the matter, have been actuated by 
a real belief that the emergency re'quired it,, 
without risking time to consult with Angier, 
and without sending him early a copy of the 
agreement and a full exhibit of his old ac- 
counts and profits up to tliat date, yet the 
appearances on this are rather that his ad- 
vanced age had indiiced him to entrust most 
of the business to his son Nathaniel; that 
the latter, as well as himself, were disap- 
pointed at Angier's unwillingness to receive^ 
Nathaniel as a pai-tner into the old concern, 
and that Nathaniel, partly, at least, in order 
to obtain a higher compensation and become 
a partner in the business under the new firm,, 
made strong representations to tlie father, 
and hastened his decision, and obtained it^ 
on terms less favorable to Angier than the- 
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latter had a right to expect. Nor do I think 
there was any designed falsification of the 
date of the new articles, which is imputed. 
The letter of Abraham was dated at New- 
hnrypoi-t, on the 9th of February, '33, when 
the articles had not been signed at Boston; 
and hence he could not enclose a copy of 
them. And though Nathaniel's letter was 
dated at Boston, on the 13th of February, 
after their signature, he did not, and might 
not feel bound to enclose a copy, as he was 
not the lessee. AViien it was afterwards en- 
closed in July, Abraham does not appear to 
have had anything to conceal or effect by 
putting the date the 14th instead of the 11th 
of Februai'y, though Nathaniel might, if he 
felt there had been any obligation on him 
to send a copy in his letter of the 13th of 
FebruaiT. After the lapse of so long a time 
as twelve or fourteen years, it is not expect- 
ed that the memoii' of witnesses will be 
very exact, or the present generation be so 
competent to judge of the true extent and 
danger of the crisis, as that whicli was in 
the midst of it, and could appreciate better 
many circumstances now^ forgotten or van- 
ished. This delay to investigate and sue, for 
so many j'eai'S, is the fault of Angier, and 
the doubts incident to it are caused by him. 
I am inclined to tliink, therefore, that though 
the case stated to Angier was quite as strong 
as the ti-uth would justify, yet after so long 
a time and so much conflict in the evidence, 
I should not feel justified in holding tiiat ac- 
tual fraud is proved in these representations 
by parties so respectable, or a gross mistake 
so clearly shown as to justify a couit of 
equity in setting the ratification aside on 
either of those accounts. 

'But though 1 have come to the conclusion 
that actual fraud is not proved, yet it is 
natural that both Abraham and Nathaniel 
should have been anxious to procure An- 
gler's consent, and it is manifest that they 
took and improved strong grounds to effect 
it. Accordingly, we find in the proof facts 
like these, adopting the change first and not 
consulting Angier till afterwards,— threaten- 
ing to have Nathaniel leave his business at 
all events and having only Abraham left, 
then become sixty-three j^ears of age and un- 
skilled personally in engmving — new com- 
panies to compete with, embmcing Morse, 
their other chief workman, as well as Na- 
thaniel—the JIassaehusetts law much expos- 
ed to repeal or impoi-tant modifications — ^the 
Atlantic betweei> the lessor and the scene 
of action — accounts not rendered to him and 
emban-assment for means. All these united 
seem to have imposed a sort of moral duress 
on Angier to acquiesce, however unwillingly. 
They may not be suflicient among men of 
business, intelligent and adults, to constitute 
that restmint which would entirely avoid a 
ratification in equity. See Jenkins v. Eld- 
redge [Case No. 7,266]; 17 Pick. 550; 1 Story, 
Eq. Jur. § 239; 1 Greenl. Ev. § 197; 2 Ball & 
B. 30i; 14 Ves. 91. But, certainly, they furn- 



ish, under such peculiarities strong reasons 
for holding Abraham to account to him fully 
■for all after 1S33, which was, in any way, 
held out by him or his son Nathaniel, with 
his knowledge, as intended for Angier to re- 
ceive. It would not be thus had he obtained 
a copy of the articles and without any ex- 
planations or constructions adopted them. 
Then, of coui-se, he must have been bound 
by the whole of them in their obvious and 
natural meaning, and hence he is now, prob- 
ably, so far as respects the partners in the 
new company, who did not communicate with 
him and had with him no previous arrange- 
ments in business, bound to that extent. 2 
Vt. 351; 2 Johns. Oh. 441; Stoiy, Ag. § 250. 

But the question here is, when those who 
had previous engagements with him in busi- 
ness proposed modifications of them, and un- 
der eeitain written explanations and con- 
structions, whether they must not conform to 
those, and cany tliem into effect as under- 
stood and represented between them? Cleai'- 
ly they must. What then did Angier thus 
assent to, and what was he proposed by Ab- 
raliam to receive? It is highly probable, as 
well as equitable, to suppose that his assent 
was given, so far as regards Abraham, to the 
construction of the articles and the additions, 
if any, as between them, which the letters 
and other evidence disclose. (1) According 
to these he was to have not only half the 
technical profits reserved to Abraham ex- 
pressly in the new partnership, which was 
one-sixth of the whole and one-half of the 
twenty-five per cent, expressly resei*ved for 
what was received for printing notes on the 
old plates; but one-half the one-sixth of the 
profits given to Nathaniel, it being expresslj' 
slated to him that such was the understand- 
ing, as he had not assented to Nathaniel's 
being a partner, and the whole Perkins prop- 
erty and improvements were considered as 
entitled to one-thii'd of the whole profits. 
Nor is this illiberal to Nathaniel, who sub- 
stantially united in giving this view, and 
whose large salary at $1,000 per year would 
seem to be an ample compensation as be- 
tween tliese parties for his services, and much 
more than Angier had been willing at any 
former period to allow to him. (2) Beside 
this, the ?500 salaiy to Abraham, considering 
his situation as lessee and his obligation to 
pay half of all received by him from the busi- 
ness, siiould go, and was doubtless under- 
stood to go, in equal shares to Angier, under 
the original lease, and the representations 
made by Abi-aham and Nathaniel, on which 
Angier allowed the business to proceed in 
the new form. "Whether in tliis way Angier 
was likely to receive less or more than he 
would, had the old business been continued 
under the risk of the Massachusetts law being 
repealed and under the counterfeits which ex- 
isted, and the new and improved style of 
plates, likely to be introduced in competition, 
it IS impossible now to decide. One party 
thhiks the income to Angier would have 
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been less, looking to the impression that 
<.'ounterfeits were numerous, public conli- 
deuce in stereotype plates much impaired, a 
demand iU'ising for a more showj as well as 
safer style of engraving, by having special 
plates for each denomination of bills for 
each bank, and a strong probability of a re- 
peal of the Massachusetts law. 

The other party, less anxious for any 
change, less in the midst of the agitation, 
less impressible, less intimidated, less in- 
clined to magnify new and vague dangers, 
thinlvS the reverse. But if we could, there is 
no necessity we should settle this moot point 
between them; because, coming to the con- 
clusion tliat Angier did subsequently assent 
to new terms and new conditions connected 
with the lease, he is bound by them, wheth- 
er they proved on trial to be in fact less 
profitable tlian the business would otherwise 
have been or not. The master must go into 
this examination closely, and, in all doubt- 
ful items, where the person chargeable l^as 
not kept good accounts, nor ti-ansmitted 
them punctually when requested, should in- 
cline against him. In all the subsequent 
modifications of the articles of partnership, 
lessening Abraham's salary or share in the 
profits, or .the receipts for using the plates, 
Angier is not to be affected, in respect to 
Abraham, where there was no notice of the 
change nor any assent to it None is pre- 
tended, after the fii-st agreement and assent 
in 1S33. 

Finally, then. Angier is to receive of Ab- 
raham, yearly, till 1839, what was under- 
stood and arranged in 1833, to the extent just 
decided. Nor is this sum to be affected and 
diminished by any share of profits after- 
wards allowed to new partners, like Gai-y 
and Balch, of whom Angier knew nothing 
and to whom he never assented. He is en- 
titled to interest on all this from the time 
due, when the sum has not been paid over. 
In 183U, when the twenty years expired, 
Angier was Ukewise entitled to all the leased 
property which remaine<l, and consequently 
must recover of Abraham its value then and 
interest on it since. He also owns all the ad- 
ditions, made to those tools by Abraham 
Avith the earnings, and charged to expenses, 
or made by the labor of those then in his 
employ, before 1833, if any of the tools re- 
mained not worn out in 1839. Beside this, 
there is an interest In the new tools, new 
plates, and machineiy of tlie company, which 
belongs to Angiei*. These tools, plates, &c., 
wei-e bought, in part, by the funds of the as- 
signee, entitled, as a partner in the new 
company, to one-half of one-third of the in- 
come in the new company, so far as regards 
Nathaniel and Abraham. Angier is to re- 
ceive one-half of one-third the value of those 
plates and tools in 1839. The interests of 
Angier in tlie firm then ended, by the death 
of Abraham, his lessee, and the limitations of 
the lease. The firm, who have kept all these 
new tools, are liable to Angier for his share 
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of one-tliird of their value, they having to 
that extent, been purchased by the funds and 
earnings of all, and of the joint exertions of 
all, and by the use of the plates and old 
tools belonging to Angier. He, by his rep- 
resentative in the new company to the ex- 
tent of one-third, seems entitled, when re- 
tiring from it by the end of the lease and 
the death of that representative, to receive 
half the value of one-third of the new plates, 
tools and materials then retained by the com- 
pany, and interest on them since. 

This last item will constitute the basis of 
a decree against these parties in the second 
bill, and against their share of the partner- 
ship property. It being a partnership debt, 
those who are parties in this bill must now 
be made to help to discharge the amount, 
due to Angier, if not able to be collected out 
of their property in the firm. The respond- 
ents may thus hereafter be held responsible 
in their private property, severally, for any 
balance, in a ratio with their respective in- 
terests. But their liability for It in solido, or 
that of the partnei-ship property in solido, is 
not now decided. Going thus far seems fair 
and equitable as regards the firm, when they 
have got their large salaries yearly, a share 
in the profits, and the whole of the new tools 
and plates and materials, and a retiring 
partner only asks to be paid oxit of these lat- 
ter the share he and his means have con- 
tributed towards them. There Is no decree 
in this case in favor of Abraham and his ex- 
ecutors against the new company, for the 
other one-sixth of the value of these articles, 
as none is asked by interpleader, or other- 
wise. Nor is there any against Pendleton 
and his shai-e, as he is not a party to the 
present bill. It is gi-atifying to discover this 
means of giving to Angier some substitute 
for the larger Income he expected, and was 
induced by others to expect, but failed to re- 
ceive during the first yeai-s of the new com- 
pany. Much of the earnings then doubtless 
went to purchase those new tools and mate- 
I'ials. The large salaries paid out and which 
lessened the profits, went to pay for services 
and skill in making new and improved plates, 
and now, on an adjustment of the partner- 
ship concern at the end of six years, the re- 
maining partnei-s can, neither in law nor 
equity, i-efuse to account to one withdraw- 
ing, for his share in those new plates, mate- 
rials and tools, whether bought with the 
partnership funds or made by the sldll and 
labor of the partners themselves and their 
workmen. So the notes and accounts then 
due in 1839 to the company, belong one-third 
to Angier and Abraham, in equal propor- 
tions, and one-sixth must be accounted for 
to Angier by the company. 

It will be seen, that, as to these items of 
new tools, materials, plates and notes, and ac- 
counts due in 1839, I have spoken as if Abra- 
ham, in respect to the company, then re- 
mained entitled to one-third. But if his 
share, by subsequent arrangements, had, by 
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his consent, become less, Angler may still 
have a decree against the company for one- 
sixth, if Abraham retained as large a share, 
and if not. to the extent of his share remain- 
ing in 1839, and for the residue a sepai-ate 
decree against Abraham's executors. If a 
portion of the mateiials and tools which were 
owned by Jacob in 1819, or had been after- 
wards purchased by the eaniings or funds of 
Jacob, and were then, in 1833, delivered to 
the new company, and used by them, were 
never returned, that company should be held 
accountable to Angier for the whole value of 
what was thus situated and belonged to Ja- 
cob at first, or had been afterwards pm'chased 
by the funds earned before 1833. Theii' 
amoimt and interest should constitute another 
item of charge against the new company. 

Much has been said in the ai-gument for An- 
gier, as to the good will of the old establish- 
ment for engraving notes, and which was 
transfeiTed to the new company and should 
be paid for them. The complainants contend, 
it existed with the business and skill of Jacob 
and Abraham, and could be recognized in 
equity and pass witJa that busihess. Story 
Partu. §§ 99, 100; 3 Mer. 441; 3 Russ. 29; 1 
Hare, 253; Smith, Merc. Law, 109, note; 
England v. Downs, 6 Beav. 269; 8 Paige, 75; 
17 Yes, 336; 1 Hofif. Ch. 6S; Story, Partn, § 
09; 5 Yes. 539; 2 Keen, 219; Taylor v. Car- 
penter [Case No. 13,784], The respondents 
argue, that the good will, which is recognized 
as possessing value, and subject to be paid 
for, when transf ei'red, belongs only to a partic- 
ular place or stand for business, and not to 
business itself, transacted elsewhere. Story, 
Partn, § 99; 16 Am. Jm-. 87. But it seems to 
me, that, whichever of these is the true view, 
the plaintiff, Angier, by. continuing in the 
business at the new place, and under the new 
company, and receiving a share in the profits 
of it, obtained for the good will all he was 
entitled to. That is, he received all he agreed 
to ask for it, by assenting afterwards to take 
a shai'e m the profits of the business under 
the new firm; and which profits and share 
were, doubtless, much enhanced in value by 
the Perkinses still being partnei'S in the busi- 
ness, and their kind of plates protected in 
Massachusetts, by its special law, till 1836, 
and rendered more popular elsewhere by 
that protection. At the end of the interest of 
the Perkinses, (Angier and Abraham,) in the 
business, if they did not choose to continue 
it, either in the firm or by themselves, they 
cannot claim for any future good will which 
they thus volimtai-ily renounced. 

Considerable attention has been, also, be- 
stowed in the argument on the question, 
whether the plates, tools, &c., were not trust 
property in the hands of Abi-aham; and if so, 
and this was known to the new company, and 
they took and used them, knowing the trust 
Avhieh existed concerning them, whether they 
were not responsible for the trust thencefor- 
ward. But it is very questionable whether 
any trust e.xisted here beyond what exists in 



all contracts. Certainly none beyond what 
happens between lessee and lessor, when the 
former is to account for half the proceeds of 
the use of the property, and not pay a gross, 
rent, at all events. In such case, a sub-lessee, 
or an assignee, with notice, would, undoubt- 
edly, be liable to fulfill the original agree- 
ment, if no new or different contract was 
made by the parties and confirmed by the 
lessor. Story, Eq. Jur. §§ 1231, 395, 323; 1 
Yes. Jr. 477; 1 Ball & B. 52; 1 Tmn. & R. 
4G9; 2 Yern. 421, 271; 1 Yern. 365; 20 Johns. 
421; 2 Dru. & War. 31; 2 Yes. Sr. 498; 1 
Schoales & L. 262; 1 Johns. Ch, 305. Here 
was express notice of Angler's rights to, or 
in Nathaniel, and probably in Morse, as well 
as Abraham; and enough, probably to put 
all on inquu-y. That suffices. 16 Yes. 249; 
3 Mer. 704; 5 Price, 306; 2 Ball & B, 290, 
416; Story, Eq. Jur. §§ 400, 1257; Jenkins v. 
Eldi-edge [Case Xo. 7,266], Even a common 
lease, once made and assigned, or transferred, 
by the lessee, binds all taking it to the tei-ms 
of the lease, 3 Pa. St 16, 461; 8 Wend. 
175; 5 Cow. 123; McMm-phy v. Minot, 4 X. 
H. 251; 4 Bligh (N. S.) 380; 3 Beav. 373. 
But there being a new and special agi-ee- 
ment here, subsequently ratified by the lessor,. 
I think the new company would ijot be liable 
to do more than that agreement stipulated 
on. their part. So far they probably are 
liable in aid of Abraham; and if his estate 
is insufficient for what is payable by it, after 
1833, those of the company here prosecuted 
would be subject to a decree in aid of him 
to the extent of then* liability to him, under 
the articles and the ordinaiy construction of 
them, if his estate be so much in arrears. 
But, of course, they cannot be held beyoud 
that, as assignees from the lessee of the resi- 
due of the lease, modified according to the 
new articles as respects Angier, and assentett 
to by him. 

It ought to be added, before closing, that 
we think sufficient ground exists in equity to 
charge all these parties, without turning themj 
over to an action at law. To be sm-e, an ac- 
tion would lie on Abraham's covenants against 
his executors, and against the paxiners, for 
the old tools and matei'ials of Jacob, which 
they have not accounted for. But either of 
these would be very inadequate to the na- 
ture of this case— both a discovery of various 
parts being wanted, and a full account fi'om 
all the parties, where an obligation existed 
to keep and render accounts, whei'e a part- 
nership existed for a time, and where the 
transactions in detail, most especially the ex- 
penses and receipts, were, in their natm"e. 
known only to some of the respondents. 
These are all grounds for jurisdiction in 
chancery. Nor was there a sufficient and 
ample remedy at law alone, which is neces- 
sai-y, even here, to oust jm-isdiction in chan- 
cery. See the cases alluded to in Pierpont v. 
Fowle [Case No. 11,152], 

Let this case, then, be referred to a master, 
to ascertain any sums which may be duo? 
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either from Abraham's estate or the new 
Arm, on these principles, and how much for 
Jacob, and how much for Angier, from Abi-a- 
ham's estate; and reporting the amount due 
from tiie new company, for new tools, plates, 
materials, notes and accounts. The final de- 
crees can then be entered up without difficul- 
ty, unless some further question arises as to 
proportions and separate liabilities, on which 
a further hearing may be proper. I do not 
see that there can be any decree in favor of 
Jacob, in the second bill, as he does not ap- 
pear m any view to possess any claim against 
the new parties there, having assigned all his 
interest to Angier before the new company 
was formed. But with this exception, the 
other parties, in both the first and second 
bill, seem properly introduced. 
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Case ISTo. 10,986. 

PERKINS V. HILL. 

[1 Spr. 123.] 1 

District Court, D. Massachusetts. Feb., 1846.2 

Chakter Party — Ship-mbnt bv Third Party — 
BiLt OP Lapi.n'O— Appreightmext. 

"Where a vessel was chartered at $400 a 
month, for a voyage from Boston to Cuba and 
back, payable in three days after her return, 
and a person other than the charterer shipped 
a part of the outward cargo, and took a bill 
of lading, signed by the master, in the usual 
form, adding, "as per charter-party,"— the mas- 
ter being ignorant of any arrangement between 
the shipper and the charterer,— /if?d, that the 
shipper was liable to pay a reasonable freight 
for his goods, in three days after the return 
of the vessel. 
rCited in The Eliza, Case No. 4,347; Snow 
V. Edwards, Id. 13,145; The Peer of the 
Realm. 19 Fed. 217; The Chadwicke, 29 
Fed. 524.] 

This was a libel in personam, promoted by 
George Perkins, Jr., claiming freight for cer- 
tahx merchandize belonging to the respondent 
[John S. Hill], on a voyage from Boston to 
Havana, on board the schooner Austin, of 
which the libellant was master and part 
owner. 

It appeared that the Austin was chartered at 
$400 a month by one Joseph Green, for a voy- 
age to Cuba and back, payable in three days 
after her return; that he and the respond- 
ent. Hill, put a cargo on board; that this car- 
go was consigned to Hill's consignee in Ha- 
vana, and that a bill of lading -was signed by 
Perkins to Hill, declaring freight payable "as 
per charter-party;" and making all freights 
due, on the voyage home, payable to the mas- 



1 [Reported by F. E. Parker, Esq., assisted by 
Chai-les Francis Adams, Jr., Esq., and here re- 
printed by permission.] 
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ter, on accoimf of the amount due from Green 
on the charter-party. The goods, on arrival 
in Boston, were delivered to, and received by 
the respondent. 

C. P. & B. R. Curtis, for libellant 
Edward Blake, for respondent. 

SPRAGUE, District Judge. The question 
is, whether the ownei-s of this vessel can hold 
the respondent, Hill, personally liable for the 
freight of the goods shipped by him, or wheth- 
er they are to look to the charterer alone. 

Perkins and his associates, undoubtedly 
continued the owners for the voyage. The- 
Volunteer [Case No. 16,991]. Green, the char- 
terer, might have put these goods on board,, 
and the libellant must have conveyed them, 
by virtue of the charter-party, wit3i no other 
security than the personal covenants of 
Green, and a lien on the homeward cargo. 
But Green did not see fit to put these gooda 
on board, but permitted the respondent to- 
lade them,in his own name, and as his own. 
property, under a contract between him and 
the libellant. That contract is shown by the- 
bill of lading, and by it, Hill obtained the per- 
sonal responsibility of the owner, as earner, 
and the liability of the ship (The Rebecca [Id. 
11,619]); and the owner, by its express terms,, 
was to be paid freight, as per charter-party. 
The language is, that the goods are to be de- 
livered to the consignees, naming them, he or 
they paying freight; and then it is added, "as 
per charter-party." What would have been, 
the obligation, if the last three words, "as per 
charter-party," had not been added? The re- 
spondent being the owner of the goods, and. 
the consignees merely his agents, having a 
right to call upon him to pay whatever freight 
they should advance, the respondent would be- 
personally liable to the earner for the freight; 
and no rate being specified in the contract, 
the law determines that it shall be a reason- 
able Tate. 

What then is to be the effect of the words- 
"as per charter-party"? That instrument pro- 
vides for no rate of freight on goods trans- 
ported, but that ?400 a month for the use of" 
the vessel shall be paid, in three days after 
her return to Boston. How then is the freight 
to be paid, as per charter-party? It cannot be 
supposed that it was the intention of the par- 
ties, that the whole hu-e of the ship, under the- 
charter-party, was to be paid for the mere 
transportation of the small paTt of the out- 
ward cargo; and some effect is to be given to 
this clause in the bill of lading. The fail- and 
rational construction is, that a reasonable 
freight for the ti-ansportation of the goods 
named in the bill of lading, should be paid, 
and the payment be made as per charter- 
party; that is, in three days after the arrival 
of the vessel in Boston. 

This was the obligation which the respond- 
ent assumed, when he took the bill of lading 
from the libellant, and no arrangement be- 
tween him and Green, without the knowledge 
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of the libellaut, can exonei'ate liim from its 
performance. 

This case is very similar to that of Church- 
ill T. Churchill [unreported], decided in this 
court; the only material difference being, that 
in that case, the bill of lading declared, that 
the goods were to he delivered to the con- 
signee, or assigns, he or they paying freight, 
sixtj' cents per quintal, to the owner or his 
agent, at Boston. 

The respondent contends, that while the bill 
of lading binds the owner of the ship to the 
safe transportation and deliveiy of the goods, 
it imposes no obligation whatever upon the 
shipper; that the clause as to the payment of 
freight, instead of meaning that payment 
should be made to the carrier by the shipper, 
or his consignee, for the transportation of 
these goods, has no meaning or effect. To 
this I cannot accede. 

Subsequently the respondent made a motion 
for a re-hearing, which was granted hy the 
court. He then introduced new and material 
evidence, which so changed the facts of the 
case, that the libel was dismissed. This decree 
was affirmed upon appeal [Case No, 10,987]. 
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PERKINS V. HILL. 

[2 Woodb. & M. 158.] i 

Circuit Court, D. Massachusetts. Oct. Term, 
1846.2 

Ciiarteh-Partv— LoADixG— Pkeight Liens— Bill 
OF Lauixg. 

1. Where A. takes a charter-party of a vessel 
for a voyage +o Cuba and back, at $400 per 
month, payable three days after her return, the 
owners furnishing officers, crew, and provisions, 
he lias a right to load the vessel himself, or al- 
low others to do it. under express contract with 
him. 

[Cited in Donahoe v. Kettell, Case No. 3,980: 
Grand v. The Ibis, Id. 5,682.] 

2. In such case no implied promise or obliga- 
tion seems to arise In others, who make such 
contract with him, to pay freight to the captain 
or owners, but any liens or implied obligations, " 
which are raised, were to him, or in his behalf, 
in aid of the express contract with him. 

[Cited in The Eliza, Case No. 4,347.] 

3. More especially is this the case, when at the 
bottom of the charter-party is a memorandum, 
stipulating by the hirer of the vessel, that the 
captain or owners may collect the freights on the 
voyage back, towards payment of the sum due 
from the hirer in the charter-party; and the j 
freight now in dispute is on goods carried out, I 
and not back. j 

4. A bill of lading, taken from the captain by | 
him who makes the contract for freight with A., j 
and containing no express promise or condition j 
to pay freight to any particular person, does not I 
change the obligation as to freight under the ! 
special contract to pay it to A., but is taken as ' 
evidence of property, to be forwarded to the 
consignee in Cuba. 

5. The consignee there may be liable for 
freight before the goods are delivered; but it 
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is to A., and not the captain, unless as agent 
and in behalf of A., and that lieu is lost by the 
delivery of the article to the consignee. 

This was an appeal fi-om the decree of the 
district court, dismissing the following libel, 

[Case No. 10,986.] It was one purporting to 
claim compensation for the freight of certain 
merchandise belonging to the respondent 
[John S. Hill] on board the schooner Austin, 
from Boston to Havana, commanded and 
partly owned by the libellant [George Per- 
kins, Jr.]. It contained averments that tlie 
vessel was chartered by the owners to one 
Joseph Green, April 15, 1845, for the voyage 
to Cuba and back, at 5400 per month, paya- 
ble in three daj'S after her return. It was 
further stated, that Hill had taken of the 
libellant a bill of lading of the goods, freight 
payable "as by charter-party," and that a 
reasonable freight for what Hill owned on 
board was $1000, which had not been paid 
by him or his consignee. 

The answer averred, that under the char- 
ter-pai-ty. Green had the exclusive right to 
load the schooner with his own goods or 
those of others, and receive the freight there- 
for; that the libellee agreed with Green for 
the carriage of the articles he shipped on 
board, and owed him alone therefor; that 
accordingly no demand for freight was made 
by the libellant of the consignee of the goods 
when delivered in Havana; that only one- 
third of the fish and none of the onions, 
vt'hieh constituted his articles, belonged to 
the libellee; and that Green being indebted 
to him more than the amount of freight, and 
an express contract having been made with 
Green to pay him, no implied promise ought 
to be raised for the payment of the freight 
to the master. In a supplemental answer the 
libellee added further, that the property was 
all placed on board by Green, but a portion of 
it afterwards sold to the libellee; and that 
this was known to the libellant; and no 
agreement was asked or made to pay to him 
any specific sum as freight therefor. The 
charter-party and bill of lading were put 
into the case, and agreed in substance with 
what is averred about them in the libel. At 
the bottom of the latter, however, was a 
memorandum to this effect, that any freights 
due on the voyage home, might be receivetl 
by the master, the libellant, and accounted 
for towards the amount Green was to pay 
monthly for the vessel under the charter- 
party. 

The following statement of facts was 
agi-eed upon, which contains more details on 
some points than has already been given: 

Joseph W. Green chai-tered the schooner 
Austin for the voyage refeiTed to in the char- 
er-party, on the 15th day of April, A. D. 
1845. He had previously chartered the same 
vessel five or six times. The vessel was 
wholly laden by Green. The cargo consist- 
ed of 250 casks codfish, 1400 qtls., $3850; 
200 barrels onions, $250; 100 barrels potatoes, 
$125; 3,000 feet lumber. ?42,— .?4267. After 
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the vessel was chartered, ahout the twenty- 
second <iay of April, Green being in debt 
to Hill, proposed to him that he should take 
an interest in the fish, in order to discharge 
tlie debt in part. Accordingly Hill agreed to 
become interested in one third the value of 
the fish, and Green the remaining two thirds. 
Hill advanced three fourths of the value of 
the fish axid onions; bill of lading and in- 
voice made out in the name of Hill by Ms 
clerk, and consigned to his con-espondeut, 
and by the clerk carried to Green's store, 
and bill of lading returned, signed by the 
captain, it being the usual course of business 
to obtain advances and ship the property in 
the name of the merchant making the ad- 
vances for his protection. The fish was de- 
livered from the store of Green, onions pur- 
chased by Green, placed on board by him, 
and shipped on his account by Hill. Hill 
agreed to account with Green for two thirds 
of the net proceeds of the fish, and to allow 
him in account the freight of one third of 
the invoice of the fish at a just and cus- 
tomary rate. The proceeds of the fish and 
onions were returned by some other vessel 
than the Austin, but were not sufiicient with 
the freight of one third of the invoice of fish 
to satisfy Green's indebtedness to Hill. Per- 
kins was in and out of the counting-room of 
Green, or on board the vessel while the cargo 
was loading, but did not know that Hill had 
any interest in the cargo until he signed the 
bill of lading. It was the usual course be- 
tween Perkins and Green to have the bills of 
lading filled out "as per charter-part^^" 
Green testified that Perkins did not trouble 
himself about agreements lie (Green) had 
made with others; he signed the bills of lad- 
ing and went to sea; he knew to whom the 
property belonged when he signed the bills 
of lading, but Perkins had requested to have 
bills of lading in previous charters made out 
as per charter-pai-ty. And Green also testi- 
fied that he told Hill he might fill out tlie 
bill of lading, freight free, or as per charter- 
party, and Green told Hill, that it would be 
well for him (Hill) to have the bill of lading 
filled out as per charter-party. The balance 
demanded by tlie libellant, §239.63, would be. 
a fair freight for the fish, by a general ship. 
Eecord of the court is in evidence, contain- 
ing libel, answer, and amended answer, chai'- 
ter-party, bill of lading, and also the original 
invoices of the fish and onions which Hill re- 
ceived from Green, one being "Invoice of fish 
delivered schooner Austin, by J. W- Green, 
to be shipped to Havana by Mr. John S. 
Hill, he having one third interest, the bal- 
ance for account of said J. W. Green;" and 
the other being, "'Invoice onions delivered 
schooner Austin, by J. W. Green, to be ship- 
ped for his account to Havana by John S. 
HilL" 

0. P. & B. B. Curtis and Mr. Hubbard, for 
libellants. 
Edward Blake, for respondents. 
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WOODBURY, Circuit Justice. There can 
be little doubt in this case as to the original 
intent of these parties. Green had hired the 
whole of the schooner for a voyage out to 
Havana and back; and was to make no pay- 
ment for the price agreed on in the charter- 
partj- till three days after the return of the 
vessel. Hill, a creditor of Green, after the 
latter had loaded the schooner out, pur- 
chased of him a part of the cargo, and 
agreed to have it carried by Green for him 
to Havana, and there delivered to Hill's con- 
signee; and a bill of lading was taken of it 
from the master to show that this portion of 
the property belonged to Hill, and was to be 
forwarded and delivered to his consignee, in 
order that the latter might sell the cargo for 
him at Havana, There is no doubt that 
Green had a right to make such a contract 
with Hill for cariying the property sold to 
the latter. Abb. Shipp. 1G7, 246; Poth. Mar. 
Cont p. 14, § 20. Green had acquired the 
authority to load the whole vessel with 
goods, either his own or belonging to other 
people; and neither the master nor owners 
had a right to take goods on board of others 
and charge freight without his permission, 
or unless in his behalf. Nor had they any 
right, by the charter-pai-ty, to demand freight 
for the use of the vessel, except as stipu- 
lated in the charter-party from Green him- 
self, and that not tiU three days after the 
return voyage ended. Again, Hill, in point 
of fact, made no contract with Perkins to pay 
him freight; and Perkins was entitled to 
none on the cargo out till after the return of 
the vessel home, and then from Green alone. 
It also deserves special notice, that there is 
a memorandum at the bottom of the charter- 
party just referred to, in which Green agree<l 
with Perldns that the latter might collect 
and apply the freights home towards what 
Green would owe, after her arrival here, for 
her whole voyage out and back. This mem- 
orandum is not only evidence that, without 
it. Green was imderstood between them as 
entitled to receive from others all the freights 
both ways, where he did not load the vessel 
entirely himself; but that they intended to 
except nothing from that general understand- 
ing but the freights home, mentioned in the 
memorandum. 

In most cases, in charter-parties like-these, 
the cargo is expressly made bound or liable 
for the freight due on the charter-party, and 
with no such memorandum as is before re- 
ferred to, then the cargo may be under a 
lien for the freight to the owners. But here 
the existence of such a provision, and the 
insertion of a memorandum qualifying it, 
such as has been recited, leads to the oppo- 
site conclusion, as to all the cargo and 
freights on it, belonging to third persons o;i 
the v.oyage out And it is very questionable 
whether the cargo belonging to third per- 
sons is ever held by that customary clause 
in the charter-party, but merely the cargo 
j belonging to the charterer. Such was the 
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cargo in The Voluuteer [Case Xo. 16,991]. It 
may be held in aid of the fi-eight to the 
charterer, but not in aid to the owner. His 
own cargo the charterer might well pledge, 
to secure the freight due to the owners, but 
not so well the cargo, which belonged to 
third persons, and the freight for which was 
to be paid by agreement to himself, and not 
the owners of the ship. Hill then not only 
made his bargain with Green, but Perkins 
had no right to make one with Mm, unless 
as agent for Green, for freight outwards, 
and to which Green, and not he in his own 
right, would be entitled. For these reason.s, 
also, Hill could be liable to nobody for the 
freight different from his express bargain 
with Green, unless he made a new and ex- 
press arrangement with Perkins, assented 
to or authorized by Green. See eases of that 
kind collected in The Volunteer [supra]. 

The only pretence set up for such a new 
arrangement here, which is plausible on the 
evidence, is the biU of lading taken of Per- 
kins, and arguing that this constitutes a 
new and express agreement to pay freight 
to the master. But this bill was taken and 
given not to create any new contract as to 
freight, as is inferred from some cases, such 
as The Rebecca [Case No. 11,619], and from 
3 Kent, Comm. 218. It promises to pay 
freight to no person by name. It specifies no 
new amount, or, indeed, any amount except 
as by the charter-pai-ty. That expression 
must mean at the rate in the charter-party, 
according to his quantity of goods, and at 
the time mentioned therein, or it was a form 
in this case used without much meaning of 
any kind. Under the circumstances, and be- 
ing so general, it could not be presumed as 
intending to depart from what had before 
been arranged with Green, and who had the 
exclusive right to make or permit such ar- 
rangement with Hill binding the freight. 
In truth, the bill of lading was probably 
given in this, as in most other cases, as an 
acknowledgment that the property, named 
in it, was on board and belonged to the per- 
son to whom the bill ran, the lib.ellee in this 
case, and not as an obligation from the ship- 
per to pay freight to the master, when it was 
not so expressed, and when the master had 
no right to demand it by the charter-party. 
If taken as security for the freight, the obli- 
gation should i-un to the captain, and not 
from the captain, or the bill should expressly 
provide for the delivery of the goods only on 
the payment of freight to him. But being 
given here, diverso intuito, and not to secure 
freight, it would be a perversion of its use 
and design to treat it as a contract for the 
payment of freight, and to a different person 
from the charterer of the whole vessel, and 
with whom an express arrangement had 
been made for carrying the articles contained 
in it. Kext, should there be an implication 
raised here to pay freight to persons differ- 
ent from those named in the express agree- 
ment? I think not in this instance. 
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The cases where an implication is raised 
in favor of the master for freight, are gen- 
erally those where no express agreement 
was made with any owner or charterer, and 
undoubtedly it then arises. Moore v. Wilson^ 
1 Burn. & E. [1 Term R.] 659; Robinson v. 
IMarine Ins. Co., 2 Johns. 323. So the cases 
where the goods are at times liable for 
fright, or a lien exists on them for it, this^ 
is in aid of such an implication, when no ex- 
press contract is made (4 Adol. & E. 2G0), 
or, if made, is not opposed to the implication. 
Abb. Shipp. 376. Or it is in aid of the ex- 
press contract, and to secure its fulfilment 
to the same person. Barker v. Havens, 17 
Johns. 234; Shepard v. De Bernales, 13 East, 
565; 2 Maule & S. 303; Gracie v. Palmer, 8- 
Wheat. [21 U. S.] 605. Certain Logs of Ma- 
hogany [Case No. 2559]. Or it is where the 
master retains or reserves a part of the ves- 
sel when claartered. He might of com-se use- 
that, or collect freight for that, without con- 
flicting with these principles- The Volun- 
teer [supra]. So retaining a part, and having 
the whole goods on board, bound to pay the- 
freight to the owner, may be some evidence 
of a right to receive profits remaining in 
him, or intrusted to him by the charterer 
himself. [Talbot v. Seeman] 1 Cranch [5 U. S.] 
24; [Gracie v. Palmer] 8 Wheat. [21 U. S.J 
605; [Marcardier v. Chesapeake Ins. Co.] S- 
Cranch [12 U. S.] 39; 1 Clark & P. 283, 
But even this evidence may be rebutted or 
superseded by an express contract with a 
particular freighter. 

On a like principle rests the claim against 
the consignee. It is either in support of one 
of those implied or express liabiliti^, and 
not for the former against the latter, or it is 
on account of the lien generally possessed on 
the goods, and which the master, when it 
exists, can enforce or not, at his pleasure. 
Abb. Shipp. 286; Clarkson v. Edes, 4 Cow 
470; 3 Bing. 283; 13 East, 399; Small v. 
Moates, 9 Bing. 574; Faith v. East India 
Co., 4 Earn. & Aid. 630. And if the consign- 
or is liable where the consignee is, on tlie 
ground of the latter being his agent, and tlie 
consignor deriving the benefit, the result, 
under the views just expressed, would be 
the same, as it would be a liability to the 
charterer, and not the master, except in be- 
half of the former, and would not help in 
any view the claim now set up by the master, 
as the consignee and the goods have both 
been released. If the goods have been de- 
livered to the consignee, or time allowed for 
payment of freight, the lien is lost. 4 Adol. 
& E. 260; The Volunteer [supra]; Story, 
Baiim. § 588; 2 Ld. Raym. 752; 6 East, 62*2. 
It is, to be sure, a general rule, that the con- 
signor is bound for freight (Stoiy, Bailm. 
§589; 1 Durn. & B. [1 Term R.] 659; 17 
Johns. 234; and other cases cited), and con- 
tinues to be bound till payment or discharge. 
But to whom is he bound for it, is the great 
question here; and to whom it is to be paid 
depends, as before remarked, on the facts 
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-and the cont-actS. li a bill of lading is 
taken beside the contract, expressing that 
the freight is to he paid by any person or to 
tiny person, this taking of such a hill may 
Tje'an implied contract hy the shipper, "Who 
"takes it to conform to that provision, though 
uot signed by him, and certainly binds the 
■consignee if iie takes tlie articles or bill un- 
der such a clause, expressly making him lia- 
lile. Abb. Shipp. pt 4, c. 9; Dougal t. Kem- 
ble, 3 Bing. 383. But if no such stipulation 
is made expressly in the bill of lading, as 
none is in this case, the payment to any par- 
ticular person, or by any particular person, 
is left to other express arrangements, or to 
implied obligations from all the facts when 
there are no such arrangements. "What has 
given rise to an effort to overcome the ob- 
vious and natural liabilities here is probably 
the fact, that after all of them took place, 
and after tlie sailing of the vessel, Green 
proved to be insolvent, and stopped payment 
-July 11, 1845. So that when the hire of the , 
vessel under the charter-party became due 
from Green to Perkins, three days after the 
return home of the schooner, Perkins was 
unable to collect what" was due into $239, 
the amount now demanded of Hill. 

The struggle then arose, whether Hill or 
Perkins, both creditors of Green, should have 
the benefit of this freight; and when we 
•consider that Hill had contracted to pay it 
to Green and not to Perkins, and that Per- 
Icins had no right to it on the voyage out, 
• except as might be permitted by Green, 
who had chartered and loaded tlie whole 
vessel, and that Perkins' claim on Green for 
freight was not due at the time, little doubt 
is entertained, that Hill's right to adjust it 
with Green is in conformity with the. ex- 
press contract made between them, is prior 
in time to any right by Perkins, and was 
not intended to be changed, nor was actu- 
ally changed by a bill of lading, like this in 
form, signed by Perkins to HilU and is 
strongly foi*tified by the memorandum, con- 
ferring on the libellant some right to col- 
lect freights homeward, but none arising on 
the outward voyage. Judgment below af- 
firmed. 
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Case I3*o. 10,988. 

PERKINS V. INGERSOLL et al. • 

[1 Dill. 417.] i 

Circuit Court, D- Kansas. 1871. 

Parties— Pleadisq— Code Coxstkued. 

[This was an action by George W. Perkins, 

-warden of the state penitentiaiy, against In- 

'gorsoll & Hensley.] 

McComas & Danford. for plaintiff. 
SIcKeagan, Mai-tin, Burns & Case, for de- 
tfendants. 



Before DILLON, Circuit Judge, and DE- 
LAHAY, District Judge. 

DILLON, Circuit Judge. This was an ac- 
tion at law brought in this court in the name 
of George ^V. Perkins, the warden of the Il- 
linois state penitentiary, as warden (disclos- 
ing his capacity), for goods sold by him as 
warden, which were manufactured at the 
penitentiary (a public institution, belonging 
to the state, and governed and regulated by 
a public act of the legislature, but which is 
silent as to the name in which actions shall 
be brought for property sold), and the an- 
swer was simply a general denial of the alle- 
gations of the petition. 

"We hold, under the Civil Code of Kansas 
(construing sections 10, 28, 89, and 91 there- 
of), adopted as the practice of this court in 
actions at law, that the defendant cannot on 
the trial, after the evidence is closed, for the 
first time, object (in the state of the plead- 
ings) to a recovery, on the ground that the 
plaintiff was not the real paiiy in interest, 
and had no capacity, or right to sue, but 
that the action should have been brought in 
the name of the state of Illinois, as the party 
really concerned. Union Mut. Ins. Go. v.' 
Osgood, 1 Duer, 707; People v. Banker, S 
How. Pi-ac. 258; Petty v. Mailer, 14 B. Mon. 
39S-; Fosgate v. Herkimer Manuf'g, etc., Co. 

2 Kern. [12 N. Y.] oS4; Mayhew v. Rob- 
inson, 10 How. Prac. 162; Zafriskie v. Smith, 

3 Kern. [13 N. Y.] 336; Ingraham v. Baldwin, 
12 Barb. 9; Smith v. Pah, 15 B. Mon. 446. 

Whether the state of Illinois had legal cap- 
acity to sue in this court was discussed, but 
not decided. 
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PERKINS et al. v. The PROSPECT. 
[See Case No. 11,443.] 



1 [Reported by Hon. John F. Dillon, Circuit 
-Judge, and here reprinted by permission.] 
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-160. 
PERKINS (SMITH v.). See Case No. 13,- 

091. 
PERKINS (THOMPSON v.). See Case No. 
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PERKINS et al. v. UNITED STATES. 

[4 Cliff. 321.] 1 

Circuit Court, D, Maine. Sept. Term, 1875. 

IsTERXAL Reven'ub— Attempt to Evadb Liquor 
Tax. 

The facts are the same, and the reasons given 
for tlie conclusion, in this case, are equally, ap- 
plicable, as in McGlinehy v. United States 
[Case No. 8,803], and the assigned errors were 
overruled on the same grounds. 

[Error to the district court of .the United 
States for the disti-ict of. Maine.] 



1 [Reported by William Henry Clifford, Esq., 
and here reprinted by permission.] 
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This -was an action like tlie one reported and 
described in the preceding case [of McGlincliy 
V. United States, Case No. 8,803]. The case 
Tvas removed to this court by the same proc- 
esses, and the same reasons assigned for set- 
ting aside the verdict in the disti-ict court 
[Case unreported.] 

Strout & Holmes, for plaintiffs in error. 
Nathan Webb, V. S. Dlst. Atty. 

OLIFFOKD, Circuit Justice. Like the pre- 
ceding case, the charge is that the spirits de- 
posited in the bonded warehouse, as alleged 
in the declaration, were subsequently "with- 
drawn for exportation without the payment 
of the internal revenue tax to which the same 
were subject; and that the spirits were ex- 
ported from the port of Boston on board the 
schooner Jlaiy Eliza, bound for St. Peters, a 
foreign port or place; that the said schooner 
actually sailed from that port, bound on that 
voyage, with the spirits on board. When she 
sailed, the sdioonerHeno-also sailed fixim that 
poit, and when at sea, the Hemy, in pursuance 
of the previous arrangement with the shipper, 
took the spirits from on board the schooner 
Mary Eliza and they were by the Heniy 
ti-ansported to the port of Gloucester, where 
the spirits were transferred from tin cans to 
liquor-barrels, and were subsequently for- 
warded, partly to Portland and paitly to Bos- 
ton, without the payment of the internal reve- 
nue tax to which the spirits were subject 
Such tax remaining unpaid, the United States, 
under the act of March 3, 1823, instituted in 
the district comt an action of debt, to recover 
the penalty inflicted upon any person who 
shall receive, conceal, or buy any goods, wares, 
or merchandise, knowing the same to have 
been illegally imported into the United States, 
3 Stat. 781. Sei"vice was made, and the de- 
fendant [John W. Perkins] appeiired and 
pleaded the general issue, which was joined, 
and he also set up two special defences. 

1. That the action is barred by the statute 
of limitations of the United States. 

2. That it is baiTed by the statute of limita- 
tions of the state. 

Evidence was introduced for both sides, 
and the verdict and judgment were for the 
plaintiffs. Exceptions were taken by the de- 
fendant and he sued out a writ of error and 
removed the cause into this court. All of the 
material questions involved in the assignment 
of errors are the same as those presented in 
the case just decided, and they must all be 
decided in the same way. Suffice it to refer 
to the several acts of congress, which sup- 
port the claims of the plaintiffs, without re- 
peating the reasons given by the court in the 
other case for the respective conclusions. 
Pi'ovision is made for taxing distilled spirits 
by act July 13, 1866, § 32, and by act March 
2, 1867, § 14 (14 Stat. 157; Id. 480). 

Bonded warehouses are provided for by act 
July 13, 1866, § 28 (14 Stat. 155), and the same 
act provides for the exportation of property 



deposited in such warehouses, sections 40 and 
41 authorizing distilled spirits to be deposited 
in warehouses. Articles exported without the 
payment of the internal revenue tax are, by 
act March 3, 1823, subjected to the penalty 
charged in this ease. 3 Stat 781. 

It will be siifficient to say that the reasons 
given for the conclusion in the case just de- 
scribed are equally applicable in this case, 
and that all the errors assigned are overruled. 

Judgment affirmed. 
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PERKINS V. WATERTOWN. 

£5 Biss. 320; 1 5 Ohi. Leg. News, 472; 12 Am. 
Law Reg. (N. S.) 777.] 

Circuit Court, W. D. Wisconsin. June, 1873. 

WuiTS— Service of Pkocess upon Mosicipal 

CORPOBATIOS. 

1. Since the act of congress of June 1, 1872 
[17 Stat. 196], the process of the federal courts 
must be served in the manner prescribed by the 
state law, and this court has no power to 
prescribe or substitute any other mode. 

rCited in Jewett v. Garrett, 47 Fed. 631.] 

2. Though by the original charter of the city, 
imder which the bonds in suit were issued, serv- 
ice might be made on the mayor or clerk, the 
legislature has the power to alter the charter 
in that respect. It is no part of ihe contract. 

3. Service upon the mayor elect before accept- 
ance or qualilication. is not a service upon tbo 
mayor of the city. The fact that there was no 
mayor or acting mayor upon whom service could 
be made, does not augment the power of the 
court 

[Cited in Watertown v, Robinson, 69 Wis. 
237, 34 N. W. 142.] 

[Action by Henry Perkins against the city 
of Watertown.] This was a motion on be- 
half of the city to dismiss five suits pending, 
brought on bonds of the city, on the gi-ound 
of insufficiency of service. 

Wm. P. Vilas and David S. Ordway, for 
plaintiff.' 
Harlow Pease, for defendant 

HOPKINS, Disti-iet Judge. In one of the 
above entitled cases, the summons was serv- 
ed by delivering a copy to the mayor elect 
before he had accepted or qualified. 

In the otlier cases the summons was served 
on the city clerk and city treasurer, the mar- 
shal returning that tliere was neither mayor 
nor acting mayor upon whom he could serve 
the same. 

The defendants now move to set aside the 
sei*vice as insufficient, and appear specially 
for such purpose only. 

The charter of the city authorizes suits to 
be commenced against it by the service of 
process upon the mayor, and the question 
now presented is, whether it can be served 
upon any other officer or party, so as to give 
this court jurisdiction. 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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Rule 30 of tliis couut (common law) is as 
follows: "In suits against corporations the 
process may be served in tbe mode prescrib- 
ed by tlie laws of tbe state. But a judge of 
tbe court, in peculiar cases, on motion may 
prescribe any other mode of service he may 
deem right and proper." This i-ule was 
adopted in 1870. Under it authority is given 
(in peculiar cases) to a judge of the court to 
prescribe other modes of service, but in all 
ordinary cases he adopts the mode of service 
prescribed by the state statutes. 

Jly associate expressed some doubt as to 
the power of the court to make such a rule 
originally, but tliat question not being neces- 
sarily before the court, no decision of it was 
reached. In these cases no order had been 
made changing the mode of service from that 
prescribed by the state statute; but it was 
claimed by the plamtifiE tliat if an order could 
have been made authorizing service to have 
been had on the parties in fact served, the 
coui-t could now ratify such service; and in 
tliat view the power of a judge to grant an 
order changing the statutoiy mode of sei-vice, 
since the passage of the act of congress of 
.Tune 1, 1872, becomes material. It is claimed 
that it abrogates that part of the rule author- 
izing any other mode of service than is pre- 
scribed by the state statutes. 

The 5tli section of the act above mention- 
ed adopts the "practice, pleading and forms 
and modes of proceeding," as near as need 
be of the state courts in common law cases, 
and abrogates all rules of the circuit or dis- 
ti'iet courts to the contrary. This court, by 
the rule itself above quoted, adopted the 
state mode of service, so that it cannot now 
consistently hold it to be impracticable to 
conform to that mode, and if it is practicable, 
by the act above quoted it is exclusive. The 
state practice or mode is the rule now on the 
subject, and this court has no more power 
to authorize any other mode than the state 
courts have. State laws, when adopted by 
congress, become obligatoiy upon the fed- 
eral courts. There can be no doubt but the 
service of process is a "mode of proceeding." 
Similar phraseology in the act of 1792 (1 Stat. 
275) was construed in Wayman v. Southard, 
10 Wheat [23 U. S.] 1, 6 Curt. Dec. 319, to 
include the service of process. The court 
there say: "It may, then, and ought to be 
understood as prescribing the conduct of the 
officer in the execution of process, that being 
a part of 'the proceedings' in the suit." This 
would seem to settle the question that the 
service of process is within the meaning of 
the act of June 1, 1872, and being so, the 
mode of sei-vice prescribed by the state law 
must be followed, and the power of this court 
to prescribe or substitute any other mode is 
necessarily abrogated. 

Foreign creditors are placed by that act on 
equal terms with domestic creditors, and we 
do not see any reason why the f edeml courts 
should be appealed to. or grant any special 
advantages in their favor. The corporation 
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is created by the state legislature, its powers 
and rights emanate from that source, and if 
there are defects in the organic law, it is for 
the legislature and not the courts to correct 
them. 

It was argued that by the original charter 
service of process might be made on the 
mayor or clert, and that the legislature 
could not alter <the charter in that respect, 
after the issue of these bonds. That point 
we do not think well taken. It was not a 
part of the contract in any sense, and the 
legislature could prescribe a difEerent mode 
without impairing the obligation of the con- 
tract. 

The service on tlie mayor elect before ac- 
ceptance or qualification, was not a service 
on the mayor of the city. We therefore 
think the service in each case was insuffi- 
cient to give this court jurisdiction of the 
defendant. 

It was stated and shown by the papers 
tliat there was no mayor or acting mayor 
upon whom seiwice could be made under the 
state law; but that does not augment the 
power of this court, nor confer upon it legis- 
lative authority. Courts must administer the 
law as they find it, not supply defects in 
legislation when a difficult or hard case pre- 
sents itself. 

Such considerations are to be addressed 
to the law-making power, not to the courts. 
But as the service in these several cases is 
wholly insxifficient to give jurisdiction, these 
motions are unnecessary, and defendant is 
not entitled to any relief, as it is not injiu-ed 
thereby. The plaintifE may withdi-aw from 
the files the summons in each case, and re- 
deliver them to the marshal for service ac- 
cording to law, if he wishes to do so. And 
an order to that effect may be entered. 

NOTE. Since the act of June 1, 1872, the 
practice in the United States circuit and dis- 
trict courts must conform, as nearly as possi- 
ble, to the state practice, and tbe regularity of 
proceedings should be decided by the decisions 
of the state courts. Republic Ins. Co, v. Wil- 
liams [Case No. 11,707]. 
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Case No. 10,992. 

In re PERLEY. 

[4 N. T. Leg. Obs. 254.] 

District Court, D. Maine. May 14, 19, 1846. 

BASKU0PTCT — DiSCHAKGE AXD CEIITIFICATE — WIT- 
NESS — Willful Coscealmest op Propekty. 

1. As a general rule, a creditor of a bank- 
rupt is inadmissible as a witness to defeat his 
discharge. So also is an executor or legal rei>- 
resentative of a creditor. 

2. When, however, the executor stands in the 
position of a stakeholder, or trustee for the 
bankrupt, he may be a witness against him. 
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3. Where the testator devised to the hank- 
xuDt the notes and obligations held against him, 
the executor must he considered as standing in 
the place of the bankrupt, and he may be a wit- 
ness against him, if called by the objecting 
•creditors. 

4. Where a bankrupt, prior to the passage of 
the bankrupt act [5 Stat. 440], causes notes to 
"be sued in the name of a third person, and in 
his schedule makes no mention of the property, 
a court will consider such third party as trustee 
of the bankrupt, to the amount of his interest 
in the property. 

5. Where a bankrupt, who was indebted to 
his brother in a small amount, caused certain 
notes to be sued in his name, some years prior 
to the bankrupt act, which suit was unknown to 
the brother till after the bankruptcy, and no 
mention is made of the property in the schedule, 
the court held that this transfer could not be 
recrarded in the nature of a gift, and the omis- 
sion to schedule the property, if fraudulently 
done, would be sufficient to defeat his discharge. 

6. Omitting to enter on the schedule certain 
notes and other property proved to have been 
in his possession at and since the bankruptcy, 
if done for the purpose of willfully concealing 
the property, is a bar to a certificate of dis- 
charge. 

[In the matter of Daniel J. Parley, a bank- 
rupt.] 

This was a case of voluntaiy tiania-uptcy. 
Bankrupt resides at Oldtown; a physician. 
His petition was filed March 3, 1843, the day 
of the repeal of the bankrupt act [5 Stat. 
614], 

Objections were filed by certain of his cred- 
itors, alleging': (1) Fraud, and willful con- 
cealment of property. (2) Preference of cer- 
tain creditors. (3) fraudulent onaission to 
naake an accurate inventory of bis property, 
^ud not surrendering all his property to his 
ii^signee. (4) Admitting a fictitious debt. 

Two examinations of the bankrupt bad 
been had before F. Hobbs, Esq., commission- 
er, and a large number of witnesses exam- 
ined on both sides. The bankrupt was shown 
to haye been in possession or a large amount 
of property prior to 1837. September 9, 1837, 
a mortgage was executed by him to his 
father, AUen Perley, residing at Ipswich, 
Mass., of certain parcels of real estate, to se- 
cure a note for §10,000, due January 1, 1840. 
In 1838 the bankrupt caused two notes of 
■$1,000 each, originally payable to himself, to 
be sued in the name of his brother, Joseph 
Perley, of Howley, which suit came to judg- 
ment and execution in 1843, and was levied 
on certain real estate in Bangor, amounting 
to about ?3,000. He was shown, also, to 
have notes and bonds for the conveyance of 
valuable property, which was in bis posses- 
sion at the time of his bankruptcy, and not 
scheduled. He had mortgaged his personal 
estate to his brother, Abraham Perley, April 
11, 1840, as security for a note of $572, and 
pledged to him notes to the amount of over 
§800, as further security, at the same time, 
though the notes remained in his own posses- 
sion at the time of his bankruptcy, or such 
as were uncollected. His father died June 
24, 1843, and by his will devised to Daniel J. 



Pei'Iey all notes he might hold against him 
at his decease. Col. Edward Todd, of Row- 
ley, was appointed executor. In his schedule 
A. the bankrupt sets forth a debt to bis 
father for about ?7,000. Abraham Perley, 
his brother, is put down a creditor for $572. 
Joseph was not named as a creditor. On 
schedule B. the real estate mortgage Sep- 
tember 9, 1837, was entered as subject to said 
mortgage to the father. The personal estate 
mortgaged to Abraham was also scheduled. 
The notes sued in Joseph's name, and the 
other notes and bonds above named, were 
omitted from the schedule. 

The objecting creditors called Todd, the ex- 
ecutor, as a witness, and after a hearing on 
the question, the court permitted him to tes- 
tify, reserving the question of the competen- 
cy of the testimony. Col. Todd testified that 
he witnessed and certified the acknowledg- 
ment of the mortgage deed of September 9, 
1837, at Rowley, but saw no note given, or 
money paid. That within a day or two after 
the decease of AUen Perley, the father, he 
took possession of all his property in the 
presence of and assisted by the three brothei-s 
of the bankrupt That he found the moit- 
gage deed in three pieces, among the re- 
ceipts and papers of no value, of the father's 
estate. That he could find no note corre- 
sponding with the mortgage, and no apprais- 
al was made of the mortgaged property. He 
saw the bankrupt before the sale of his prop- 
erty in bankruptcy, inquired of him if any 
such note existed, but could not ascertain 
from him that any such note was given. He 
found among the papers of the father two 
notes against Daniel J. Perley, one of six 
hundred odd dollars, and the other for $100. 

The sale of the banknipt's property took 
place at Bangor, November 4, 1843. The 
property scheduled as mortgaged to the 
father was bid off by the objecting creditoi-s. 
November 6, 1843, the bankrupt wrote a let- 
ter to his brother Abraham, which was pro- 
duced, informing him of the sale, and telling 
him that the $10,000 note was in existence, 
and to give it to Col. Todd if he called for it. 
On the 13th of November. 1843, he wrote to 
CoL Todd, telling him of the sale, and asking 
him to call on Abraham for the $10,000 note. 
Abraham produced to the executor a $10,000 
note with one endoi-sement across the back of 
it and it was alleged on the trial, that this 
note was torn from the bottom of the letter 
to Abraham, of November 6th. A commis- 
sion issued to examine the bankrupt March 
12, 1844. In January, 1844, bankrupt went 
to Rowley, and there endorsed and placed in 
the hands of the executor, 6 notes amounting 
to over $700, and two bonds taken to himself 
for the conveyance of propeity. These bonds 
were assigned to the father at that time, but 
the assignments dated back to a period prior 
to his death, and the bankrapt then declared 
that tliej^ were the propeity of the father, 
as additional security for the $10,000 note. 
In January, 1844, he got permission of the ex- 
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ocutor to examine tlie mortgage and note, 
ana secretly took the $10,000 note, and left 
anotlier corresponding in date and amount, 
tliougb having different endorsements. The 
bankrupt's first examination -was completed 
at Bangor, April 2, ISJti. On the 12th of 
April, at Rowley, he got possession of the sis 
notes and houds, and claimed them as his 
property and retained them, giving a bond 
of indemnity to the executor. His interest 
in these notes and the two honds was 
sold in hanla-uptcy Februaiy 3, 1844, under 
license of court granted on petition of the 
ai^ignee, filed on the motion of the creditors, 
and bid off by the creditors. It was also 
proved that Joseph Perley had repeatedly 
stated that he had no knowledge of the suit 
in his name, till after the levy of execution 
and Daniel's bankruptcy; and that his only 
claim on Daniel was S428, and for this he 
held Abraham and the father as sureties. 

A large amount of testimony was introdu- 
ced on both sides, including several of the 
bankrupt's letters, and among other testi- 
mony, a second examination of the bankrupt, 
had in Februarj^ 1846. Various other points 
were raised, which were not noticed in the 
opinion of the court. 

Preble & Hilliard, for bankrupt 

J. A. Poor, for creditoi-s. 

WARE, District Judge. Tliis case has 
been heard on the objection of certain credi- 
tors to allowing a certificate of discharge 
The bankrupt has been examined, and a 
lai'ge volume of testimony taken on both 
sides. A preliminary question arose, and 
was discussed at the hearing, as to the ad- 
missibility of Edward Todd as a witness, who 
was called by the creditors and examined, 
subject to the objection. The objection is 
that he is a creditor, and excluded on the 
ground of interest He is not a creditor in 
his own right, but only as executor of the 
last will of Allen Perley, the father of the 
bankrupt, who died June, 1843. The testa- 
tor, by his will, devised to the bankrupt all 
the notes and other obligations he held 
against him. As executor of Allen Perley he 
is a creditor, and may prove his claim against 
the estate; and as a creditor he is also in- 
- terested to defeat the discharge, and then he 
will be entitled not only to a dividend, but 
also his claim for the balance will be good 
against the bankrupt But the will gives all 
these notes and obligations to the bankrupt; 
and thei'efore the executor, so far as he has 
an interest, has the same with the bankrupt 
himself. His interest, therefore, is against 
the party calling him, and it does not lie 
with the other party to make the objection, if 
he is willing to testify. 

Several objections are made to the dis- 
charge, but that principally relied on is a 
fraudulent concealment of his property, in 
the hands in part of his father, and in part 
in the hands of his brother, Joseph Perley. 
1 do not propose to go into a critical exami- 
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nation of the great mass of testimony in the 
case, but to state shortly the conclusion to 
which I have arrived. 

I. With respect to property itf the hands of 
Joseph Perley, his brother, it appears that he 
held two notes against Dwinal, and another 
some time before the bankrupt law was 
passed, and commenced a suit upon them in 
the name of Joseph, oh which certain real es- 
tate in the city of Bangor was attached. 
Judgment was obtained, and the execution 
was levied on this propa'ty to the full value 
of the judgment obtained. It was not known 
to Joseph that any such suit was commenced, 
or that it was in his name, and the notes were 
the property of the banki-upt. Joseph, there- 
fore, took thein as trustee to the bankrupt, 
and would, by a court of equity, be declared to 
be such. He has, therefore, a right of prop- 
erty in the levy," which ought to have been 
disclosed. But it is said that he was indebt- 
ed to Joseph, and that the suit was brought 
in his name, in order that the judgment might 
be appropriated to the payment of this debt 
and that these proceedings thus operated as 
an assignment of the property to Joseph. 
Without relying, in answer to this, on the fact 
that the suit on the notes was unknown to 
Joseph until after the levy, it is sufficient to 
say, that the debt of Joseph was, at all 
events, less than the amount of the judgment 
or levy; and I think, on the evidence, less 
than one-quarter of the judgment It cannot 
be construed as a gift to Joseph, for he had 
never accepted it, and it is not therefore an- 
alogous to the case. Ex parte Robinson, 
Law Rep. 307. And, moreover, it was never 
intended as a. gift It is plain enough, from 
the whole testimony, that the object of the 
bankrupt in "bringing this suit in Joseph's 
name was to conceal his own interest in the 
property. Here was, then, a valuable prop- 
erty, which ought to have been put in the 
schedule of his effects-; and it appears to me 
impossible to doubt that the concealment of 
his interest was intentional. It is, therefore, 
in my opinion, a conclusive objection to the 
allowance of a certificate. 

And then as to the six promissory notes, 
amounting to about $700, and two bonds for 
the conveyance of real estate charged to be 
in the hands of his father, as collateral se- 
curity for a debt due on mortgage. My 
opinion on the whole evidence is, that these 
notes were not in the hands of his father at 
the time when he filed his petition in bank- 
ruptcy, but in his own hands, as his own 
property, and ought to have been put into his 
schedule. I do nob choose to comment on 
the evidence touching this part of the case, 
for reasons which I trust will be understood 
by the counsel, but merely observe, that I am 
fully satisfied, from the whole evidence, that 
it was a willful concealment of the property, 
and is a bar to a certificate of discharge. 
Costs to be charged to the estate. 
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Case No. 10,993. 

PEROTS et al. v. UNITED STATES. 

11 Pet. O. a 2u6.] 1 

Circuit Court, D. Pennsylvania. April Term, 
1816. 

Customs Duties— Coxstucotion op Acts—Im- 
portation. 

1. The cargo of an American vessel, which 
arrived at Philadelphia on the 16th June, 1S12, 
from British possessions in India, where the 
owner of the cargo had been obliged to give a 
bond to land the cargo in the United States, is 
not liable to double duties, under the act of con- 
gress passed the 1st of July, 1812 (4 Laws U. S. 
[B. & D.] 459; [2 Stat. 768]). 

2. Construction of Acts Cong. July 5, 1812 
(4 Laws U. S. [B. & D.] 470; [2 Stat. 776]) and 
27th January, 1813 (4 Laws U. S. £B. & D.] 
490; [2 Stat. 794]). 

3. There is no statute of the United States, 
nor principle of law, which requires an entry to 
be made, in order to render an importation of 
merchandise complete. 

4. What constitutes an importation. 

rCited in The Gertrude, Case No. 5,370; Me- 
Andrew v. Kobertson, 29 Fed. 246-] 

[Error to tlie district court of tlie United 
States for tlie district of Pennsylvania.] 

This was an action [against Perots and 
Chamberlain] tirought by the United States, 
in tlie district court, to recover the additional 
duties on a cargo, imported into tlie United 
States, from the British East Indies, in the 
year 1812. Upon a special verdict [case un- 
reported], the district court gave Judgment 
against the defendants, who removed the 
cause, by writ of error, into this court 

O. J. Ingei'soll, Dist Atty., for United States. 
Chauncey & Rawle, for plaintiffs in error. 

WASHINGTON, Circuit Justice. The only 
question in this cause is, whether the cargo, 
imported in tliis vessel, be liable to pay dou- 
ble duties or not; it being found by the ver- 
dict, that the single duties have been fully 
paid. The facts stated in the special verdict 
are, that the Aurora sailed from the United 
States in July, 1809, having cleared out for 
Brazil; but with insti-uctions to the master, 
to proceed thence to the South Sea, and ^Uti- 
mately to Canton or Manilla. She arrived at 
Calcutta, in September, 1811; where she was 
chartered to citizens of the United States, and 
a cargo was taten in, on account of Chamber- 
lain, the plaintiff in error, and others, all citi- 
zens of the United States. Prior to her sail- 
ing from Calcutta, a bond was given, with 
condition to land the cargo in the United 
States, according to the laws of that place. 
She an-ived at Philadelphia, on the 16th of 
June, 1812, and an application was immedi- 
ately made for an entry. On the 26th of June, 
1812, the vessel and cargo were seized by the 
collector as forfeited under the non-importa- 
tion law. On the 20th of March, 1813, the 
forfeiture was remitted by the secretary of 
the treasury. 
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It is admitted, on the part of the United 
States, that if the Aurora and her cargo had 
not been exposed to forfeiture for a breach of 
the non-importation laws, her cargo Avould 
have been subject to the payment of single 
duties only; in as much as she anived at her 
port of destination on the 16th of June; and 
the law imposing double duties did not pass 
until the 1st of July, 1812. But it is contend- 
ed that being obnoxious to the penalty impos- 
ed by those laws, and therefore legally de- 
nied the privilege of an entry, the double du- 
ties attached, as much so as if she had ar- 
rived after the 1st of Julj^- and that the sub- 
sequent laws, which were passed to exempt 
vessels and cargoes in the situation of the 
Auroi-a and her cargo from forfeiture, if cor- 
rectly interpreted, require the payment of 
double duties. In answer to this, it is to be 
observed, that tliere is no statute of the Unit- 
ed States, nor any general principle of law, 
which requires an entry to be made, in order 
to render the importation complete. The ar- 
rival of a vessel at her port of destination 
with intent to land her cargo, constitutes a^ji 
importation. If the cargo was not liable to 
the payment of single duties, upon the ground 
of an importation on the 16th of Jime, duties 
could not be demanded under the act of the 
1st of July; which imposes an additional 
duty of one hundred per cent upon the per- 
manent duties, upon goods which should, 
from and after the passage of the act, be im- 
ported into the United States, from any for- 
eign port If an entry be necessary to com- 
plete the importation, still when the law per- 
mits it to be made, it must relate back to the 
pex-iod of the arrival of the vessel at her port 
of destination; since it is absurd to say that 
goods so brought in, and even landed in June, 
1812, were imported or brought in at any sub- 
sequent period, when the entiy was made in 
virtue of the act of the 5th July of the same 
year. I think, then, there can be no doubt 
that If the act of the 27th February, 1813 [4 
B. & D. Laws U. S. 507; 2 Stat 804], does 
not require the payment of double duties, as 
a condition upon which the forfeiture was ex- 
cused, they are not demandable, under the ar-.t 
of the 1st of July, 1812. 4 B. & D. Laws U. 
S. [2 Stat 76SJ 459, 

The first law which passed in relation to 
vessels arriving with cargoes from India, in 
breach of the non-importation law, is that of 
the 5th of July, 1812 (4B. & D. Laws U. S. [2 
Stat 776] 470), which goes no further than to 
authorise then* entry, upon the duties being 
paid, or secured, agreeable to law; and re- 
quires the cargoes to be deposited in public 
stores, under the care of the collector, there 
to remain, subject to the future disposition of 
the government In relation to the vessel and 
cargo. That a remission of the forfeitures in 
these cases, was at that time contemplated by 
the legislature, is very obvious, from the cir- 
cumstance of the ownei*s of the cargo being 
required to pay or secure the duties. At the 
next session of congress, the act of the 27th of 



[19 Fed. Cas. page 259] 

January, 1813 (4 B. & D. Laws U. S. [2 Stat. 
794] 400), was passed, upon the correct con- 
struction of wliicU the present case must he 
decided. This law authorises the secretary of 
the treasurj'-, in all cases where goods, &c., 
the property of citizens of the United States, 
have been imported ti^m British ports he- 
yond the Cape of Good Hope, and bonds have 
been given at such ports, for landing the said 
cargoes in the United States, if he shall be 
satisfied, upon the certificate of the district 
judge, and other proof, that the said goods 
belong to citizens of the United States, and 
that such bond was given, to remit all penal- 
ties and forfeitm-es, incurred in consequence 
of such shipment or importation, and to de- 
liver to the owner the possession of the vessel 
and cargo. The conditions upon which sudi 
remission is thus granted, are expressed in 
the following terms: "Upon the costs and 
charges that have arisen or may arise, being 
paid, and the duties payable on such goods, 
or which would have been payable, if they 
had been legally impoi-ted, being paid or se- 
cured to be paid, according to law; as if the 
same had been imported and entered, at the 
time of the release thereof." 

It is contended, for the United States, that 
the above words refer to the period of the re- 
lease, and not to that of the impoxtation, for 
the rate at which the duties are to be char- 
ged. Now I think it most apparent, that the 
fii-st part of the above clause, x-elates to the 
rate or amount of duties to be paid or secm*- 
ed, and the latter to the time of payment. 
According to this division of the sentence, the 
words which constitute the first part, are: 
"Upon the costs and charges being paid, and 
the duties payable on such goods, or which 
would, have been payable, if they had been 
legally imported." Duties payable, most ob- 
viously mean, such duties as may by law be 
demanded; and if such duties are to be paid, 
as if the goods had been legally imported, let 
me ask, what duties would have been paya- 
ble, if those goods had been legally imported? 
The counsel for the United States has al- 
ready answered the question, by candidly ad- 
mitting, that but for the illegality of the im- 
jjortation, the additional duties could not have 
been demanded. If then, the first part of this 
clause or paragraph, can be no otherwise con- 
strued than in reference to the rate of duties 
payable by law on the 16th of June, when this 
vessel arrived, to construe the latter part of 
it, In reference to the duties imposed^ by the 
•act of the 1st of July, would be to involve the 
legislature in the absurdity of contradicting 
by one part of a sentence what it had ex- 
pressly declared in another,— a construction, 
which should be avoided, if It can fairly be 
done. T think there is no difficulty in making 
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all parts of this sentence harmonise together. 
The latter words are, "being paid or secured 
to be paid, according to law, as if the same 
had been imported and entered, at the time of 
the release thereof." The formei- part of the 
sentence, having declared what duties were 
to be paid, the question would naturally oc- 
cur, at what time are these duties to be paid; 
in as much, as the cargoes may have been im- 
ported, at difiCerent periods, and have been 
laying in the public, stores, unproductive to 
the owners? The just, the humane answer, 
to this question was, and so the law provides, 
that the duties should be paid, where prompt 
payment was required by law, or secured, 
where a credit was allowed; in lik« manner^ 
as if the importation had been made, at the 
period when the possession of the goods was 
restored to the owners. So that if A.'s goods 
were imported in May, and B-'s goods in 
June, still, as thej- were equally deprived of 
the possession and use of them, until the time 
of then* release; they should be entitled to the 
same length of credit, if their goods were re- 
leased at the same time. The latter part of 
the sentence, does not declare that the duties 
shall be payable, as if the same had been im- 
ported and entered at the time of the release; 
but that they shall be paid, as if they had 
been so imported, and entered; clearly refer- 
ring to the time of payment This construc- 
tion, is still further corroborated, by the sec- 
ond section of the act of congress of the 27th 
Febi-uary, 1S13 (4 B. & D. Laws U. S. [2 Stat. 
804] 507), which is in pari materia with the 
above law, and is intended as a supplement to 
it. This section declares, that the duties re- 
quii-ed to be paid or secured by the above act, 
shall not be so paid or secured, in such man- 
ner as to postpone the payment, or, in other 
words, prolong the credit, beyond the time at 
which they would be payable, if the importa- 
tion and entry had taken place, on the 27th 
February, 1813, when this law passed. Now 
this section clearly refers to the latter part of 
the clause or paragraph, of the act of the 27th 
January, before commented upon; and sub- 
stitutes, for the most distant period from 
which the credit for duties was to run, the 
27th of February, instead of the time of 
release as provided by that law; which might 
have been more distant 

Upon the whole I am of opinion that the 
plaintiffs are not liable to pay the double du- 
ties on these goods, and therefore that the 
judgment below must be reversed, and enter- 
ed for the plaintiffs in error. 



PEROTT (HALL v.). See Case No, 5,942. 

PEROTTO, The VINCENZO. See Case No, 
16,947. 



PEKRIGO (Case No. 10,994) 



[19 Fed. Gas. page 260] 



Case "No. 10,994. 

PERRIGO et al. v. SPAULDING. 

[13 Blatchf. 389; 2 Ban. & A. 348; 12 O. G. 
352.] 1 

Circuit Court, N. D. New York. June 7, 1876. 

Patexts — Agreement — Third Pauties — Effect 
OF Decuee. 

1. In a suit in equity on a patent for a ma- 
chine, brought by B. against w., B. obtained a 
decree that W. had infringed, by making and 
selling machines, and ordering that W, account 
to B., both for the damages B. had sustained 
and for the profits W. had made, by the in- 
fringement, and fixing the amount of such dam- 
ages and profits and directing the mode of pay- 
ment. The amount was paid. Among the ma- 
chines embraced in such suit, and covered by 
such decree, was one which W. had sold to S. 
After the decree was made, B. made an agree- 
ment with P., which was claimed by P. to af- 
fect the rights of S. in respect to such machine, 
and P., as owner of the patent, sued S., in eq- 
uity, for an infringement by continuing to use 
the machine, and applied for an injunction 
to restrain such use: JSdd, that the application 
must be refused. 

ICited in Booth v. Seevers, Case No. 1,648a; 
JEelley v, Ypsilanti Dress-Stay Manuf 'g Co., 
^ 44 Fed. 21.] 

2. The agreement between B. and P. could 
not affect the rights of S. 

3. S., by means of the decree and its payment, 
acquired the right to use the machine until it 
should be incapable of further use. 

[Cited in Booth t. Seevers, Case No. 1,648a; 
Steam Stone Cutter Co. v. Sheldons. 21 
Fed. 878; Kelley v. Ypsilanti Dress-Stay 
Manuf'g Co., 44 Fed. 21.] 

4. The rules stated, as to when a recovery 
by a patentee against an infringer, and its pay- 
ment, will carry a right, and when it will not. 

[Quoted in Allis v. Stowell, 16 Fed. 786.] 
[Cited in Porter v. Standard Measuring Mach. 
Co., 142 Mass. 195, 7 N. B. 928.] 

[This was a motion for an injuncftion 
against the defendant on a bill in equity un- 
der letters patent granted to one Birdsall, to 
enjoin the use of an infringing machine. 
Prior to this the patentee Birdsall had sued 
the makei-3 and vendoi-s of the defendant's 
machine and recovered from them their gains 
and profits for all machines made and sold 
by them, among" which was the defendant's 
machine. The complainants having acquired 
a texTitorial right from Birdsall now attempt 
to enjoin the use of the defendant's ma- 
chine.] 2 

W. W. Hare, for plaintiffs. 
Edgar P. Glass, for defendant. 

JOHNSON, Circuit Judge. The rights of 
the defendant became fixed at the date of the 
decree in the suit between Birdsall and 
Wickson & Van Wiekle. the vendors to 
Spaulding of the machine the use of which 
is sought in this suit to be enjoined. That 
decree was made in January, 1875. Its force 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and by Hubert A. Banning, Esq., 
«nd Henry Arden, Esq.. and here compiled and 
reprinted by permission.] 

2 [From 12 O. G. 3o2.] 



and efCect as between the parties and their 
privies, could not he afEected by a subse- 
quent agreement between the plaintiff in that 
suit, Birdsall, and the plaintiffs in the pres- 
ent suit. Their agreement bore date in Sep- 
tember, 1875. It attempted to engraft a 
clause contained in ilPupon an earlier agree- 
ment between them, which bore date in Sep- 
tember, 1874. This it was competent for 
them to do. so far as their own rights were 
eoncemed; but the previously existing rights 
of third persons could not be thus affected. 
The decree against Spaulding's vendors must 
be looked to. in order to determine whether 
its effect was to authorize the use by Spaul- 
ding of the patented machine which he had 
purchased of them, until it should be incapa- 
ble of further use. There is no question that 
the machine now owned by the defendant 
Spaulding was one of those for the making 
and selling of which Wickson & Van Wiekle 
were sued by Birdsall, and for which he 
claimed to recover both profits and damages; 
nor that it was embraced in the decree in that 
suit; nor that the decree has been fully sat- 
isfied, in respect to the damages and profits 
awarded. The question is, therefore, what 
effect is to be given to the decree. By its 
terms, it adjudges that the defendants Wick- 
son & Van Wiekle have infringed the pat- 
ents owned by Birdsall, by making and vend- 
ing the machines manufactured by them, and 
orders that they account to the plaintifiC both 
for the damages sustained by him and the 
profits made by them, in consequence of such 
infringement. It then declares that the 
amount of such damages and profits is ad- 
judged to be the sum of one thousand dollars, 
and directs the mode of payment. 

It seems to be well established, that, when 
a patentee gets his remuneration by patent 
or license fees, a recovery of the license or 
patent fee from an infringer, and its pay- 
ment, authorizes him to use the particular 
articles for which such recovery has been 
had. On the other hand, when a patentee 
chooses to use his invention himself, ana 
find his remuneration in the sale of the 
products of its use. and to prevent others 
from using his invention, it is his right, and 
then a recovei-y for profits and damages will 
be limited to the profits and damages up to 
the time of the recovery. Such a recoveiy 
will not eari-y with it any right to the f ui-ther 
use by the infringer, of the invention. Suffolk 
Manuf'g Co. V. Hayden, 3 Wail. [70 U. S.J 315; 
Spaulding v. Page [Case No. 13,219]. But, 
where the patentee sells his patented instru- 
ment or machine for use by others, fijiding 
his remuneration in the profit of the sale of 
the manufactured machine or instrument, it 
is obvious that his interest is promoted by 
increasing the sale, and that Into his profit 
enters the value of the patented invention 
over and above the cost of manufacture and 
the ordinary fair profit of the manufacture. 
Even if no patent or license fee is fixed, the 
value thereof, as a profit, enters into the 
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selling price, and, if not capable of exact as- 
certainment, may, nevertheless, be approxi- 
mated to by estimation, when necessary. 
"When the patentee sells, he -receives this 
profit, and thus obtains full compensation for 
the article sold and for the right to use it 
Tvhile it lasts. When, for an infringement, 
he obtains both the profits and damages, he 
will be presumed to have obtained a full 
■ compensation for all the injury he has sus- 
tained, and to be placed in as good a posi- 
tion as if he had made and sold the article 
himself. Such is. I think the presumption 
between parties thus situated, and, if any 
different rule is sought to be applied in any 
particular case, it should appear that a re- 
covery has not been sought or obtained for 
the whole gains of the manufacture as well 
as for all the damages sustained. Spaulding 
V. Page, before cited; Gilbert & B. Manuf'g 
Co. V. Bussing [Case No. 5,416]. When a pat- 
entee manufactures and sells his patented 
article for use, the right to nse passes by the 
sale. If an infringer manufactures and sells, 
he must account for and pay the profits, 
which are to be calculated upon the principle, 
that the gain by the appropriation of the pat- 
entee's invention, is their measure. If there 
are damages sustained and proved byothe 
plaintiff, beyond the profits made by the in- 
fringer, these also may be recovered. But, 
when a full recovei-y and satisfaction from 
one party has been had, the patentee has ob- 
tained all that the law gives him, and the 
particular article or machine, if it be a ma- 
chine, becomes, in effect, licensed by the pat- 
entee, and may be used so long as it lasts, 
free from any further claim by the patentee. 
The motion for an injunction must be de- 
nied. 



PEERILL (NORTHWESTERN MUT. LIPB 
INS. CO. v.). See Case No. 10,339. 



Case ITo. 10,995. 

In re PERRIN et al. 

[7 N. B. R. (1873) 283,1 ^ 

District Court, S. D. New York. 

Mortgage— Void in Pakt— Payment of Coxsid- 
EiiATiox— Recording— Baxkkuptcy. 

1. A mortgage covering "a stock of lumber 
and moldings, and all renewals thereof from 
time to time," and other property, although void 
as to the lumber and moldings, may still be 
valid as to the other property. 

2. Although the mortgage was recorded only 
the dav before the petition in bankruptcy was 
filed, the evidence showed that the considera- 
tion did not pass until the mortgage was re- 
corded. Meld, that the transaction was an in- 
choate one, not consummated until the mortgage 
was recorded, but still, in point of time, a unit; 
being marked by good faith, the consideration 
ought to be regarded as passing when the mort- 
gage was recorded. The court further held that 
the proceeds of the sale of the property, other 

1 [Reprinted by permission,] 
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than moldings and lumber, must be applied on 
the amount due on the mortgage. 

[Cited in Sparhawk v. Richards, Case No. 13/- 
205; Clark v. Hezekiah, 24 Fed. 667.] 

[Cited in Cook v. Whipple, 55 N. Y. 156.] 

[In the matter of Raymond S. Perrin andl 
Isaac A. Hance, bankrupts.] 
T. M. North, for assignee in bankruptcy. 
W. B. Putney, for CoUerd. 
G. C. King, for Woods. 

BLATCHFORD, District Judge. There cam 
be no doubt that the mortgage to OoUerd is 
void as respects the provision in it covering 
"the stock of moldings and lumber, and all 
renewals thereof" at Jersey City, and "the 
stock of moldings and renewals thereof from 
time to time" at New York. But it does not 
follow that the invalidity of this provision 
renders the mortgage void as respects the 
property other than the moldings and lum- 
ber. As respects such other property, the 
consideration of the mortgage was a.present 
one and a valid one; and although the mort- 
gage be regarded as having no validity what- 
ever until it was filed as against creditors of 
the mortgagors represented by the assignee 
in bankruptcy, yet it was filed both in New- 
York and in New Jersey before "the petition 
in bankruptcy was filed. The title of the as- 
signee relates back only to the filing of the 
petition; and although he may challenge 
transfers made by the bankrupt in frand of 
his creditors, yet there is nothing to show 
tliat the mortgage to Collerd, considered as 
a mortgage of the property other than the 
molding and lumber, was one in fraud of the 
creditors of the mortgagors,, even though not 
made until the time when it was filed. Con- 
sidered with reference to the provisions of 
the thirty-fifth and thirty-ninth sections of 
the bankruptcy act, the mortgage, thougln 
not made until it was filed, cannot on the 
facts of the case be properly regarded as 
having been given for a precedent debt. The 
transaction was an inchoate one, not con- 
summated till the mortgage was filed, but 
still, in point of time, a unit, and being- 
marked by good faith, as the evidence shows, 
the consideration ought to be regarded as 
passing when the mortgage was filed, and not 
before. Although it was filed only the day 
before the petition in bankruptcy was filed, 
the conclusion cannot properly be reached, 
on the facts, that Collerd in consummating 
the transaction by filing the mortgage in- 
tended a fraud on the act [of 1867 (14 Stat. 
517)], or had reasonable cause to believe that 
a fraud on the act was intended. 

I am of opinion, therefore, that the pro- 
ceeds of the sale of the property other than 
moldings and lumber covered by the mort- 
gage to Collerd. must be applied on the 
amount due on that mortgage. As to the 
mortgage to Woods, it is a lien on that one 
of the two machines named in it which was 
at Jersey City when it was made, but not on 
the other one 6f the two machines. Any; 
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proceeds of the sale of the macMne on "which 
such mortgage is a lien must be applied on 
tliat mortgage as the first lien on such pro- 
ceeds. 



Case Iffo. 10,996. 

PERRIN V. EPPING. 

[Chase, 430.] i 

Circuit Court, D. South Carolina. 1869. 

Marshal— CoMPESSATioir— Fees— Eentikg Build- 
ing — Damage to Bcildixo. 

1. The United States marshal is compensated 
for his official service by fees, and can not law- 
fully rent any building in his custody, escept 
under order of the court. 

2. If he rents such property without authority, 
he is responsible in damages for any injury done 
to it in consequence. 

The plaintiff in this cause had a mortgage 
on a building in Beresford street, and in- 
stituted proper proceedings to foreclose the 
same, in the course of which, after the de- 
cree of foreclosure, the house "was taten pos- 
session of by the defendant, as marshal of 
this court, in order to hold it imtil the day of 
sale. The marshal rented the building to a 
large number of negroes,— some twenty or 
thirty of them, who occupied the rooms, six in 
number,— and, as the plaintiff alleged, injured 
it so as greatly to impair its value at the sale. 
The house was sold under the decree of fore- 
closure, and the marshal's bill for fees and 
costs paid under protest, among the costs be- 
ing a chai'ge of two dollars per day for tak- 
ing care of this very house. Thereupon the 
plaintiff brings this suit against the marshal. 
He offered evidence to prove the facts as 
above stated, and, in addition, that the ne- 
groes had greatly damaged the house, had in 
fact almost torn it to pieces, and tliat the 
proceeds of sale were rtot near enough to pay 
the mortgage and also the fees and costs. 
The defendant on the other side, offered evi- 
dence to prove that when he took charge of 
the building it was in a very dilapidated con- 
dition, very much out of repair, and required 
some one to live in it to prevent still further 
destxTiction. That believing it to be for the 
best interests of the mortgage creditor and 
moiigagor also, and for the benefit of the 
property, he rented it out to some negroes 
who were the most respectable people he 
could get to live in such a house, and to take 
charge of it<, and that it was not injured by 
those tenants. 

Porter & Conner, for plaintiff. 
Simonton & Barker, for defendant 

CHASE, Cii-cuit Justice. Gentlemen of the 
juiT, there is veiy little in this case escept a 
simple question of fact. The marshal is com- 
pensated for his official services by fees, and 

1 TReported by Bradley T. Johnson, Esq., and 
here reprinted by permission.] 



can not lawfully rent any building in his cus- 
tody, except under the order of the court. 

If the evidence in this case satisfies you that 
he did so rent the building in question, and 
that in consequence of such renting damages 
were sustained by tiie plaintiff, it- will be 
your duty to render a verdict accordingly. 

The evidence is conflicting. It is your busi- 
ness, gentlemen, to sift it The amount of 
damages, if you find that any has been- 
caused by the act of the defendant is for 
your determination. 

The jury returned into court with a verdict 
for plaintifE of §800 damages. 



PBRRIN (WHITE v.). See Case No. 17,555. 



Case ISTo. 10,997. 

PERRINE V. THOMPSON. 

[17 Blatchf. 1«; 1 8 Reporter, 329.] 

Circuit Court, S. D, New York. August 11, 
1879. 

Courts — Conflictixg Deoisioss — Muxicipal 
BoxDS— Coupons, 

1. After the court decided Cooper v. Thomp- 
sotf [Case No. 3,202], the court of appeals of 
New York decided, in Horton v. Town of 
Thompson, 71 N. Y. 513, that the act of the leg- 
islature of New York, passed April 2Sth. 1871 
(Laws N. Y. 1871, e. 809, p. 1838), validating the 
irregularities of the commissioners in issuing 
the bonds of the town, was unconstitutional, 
and, after that decision, this coui't, in an action 
between the parties to this suit, adhered to the 
former decision of this court In the present 
case this court adhered to its former decisions, 
there being no difficulties in the way of a re- 
view of the case by the supreme court. 

2. The case of Warren Co. v. Marey, 97 U. 
S. 96, followed, as conclusive against a defence 
predicated on People v. Benedict [47 N. Y. 667]. 

3. Where a plaintiff has the legal title to cou- 
pons, he can sue upon them, although he bought 
them merely with the object of bringing suit 
upon them in this court, and intending, if he 
collected them, to pay over a portion of the re- 
covery to some other person. 

4. Coupons payable to bearer are promissory 
notes, within section 1 of the act of March 3d. 
1S7,"5 (18 Stat. 470), and the holder of them is not 
an assignee, but acquires his title by delivery. 

[This was an action by £>rIando Perrine 
against the town of Thompson.] 

James K. Hill, for plaintiff. 
Timothy F. Bush, for defendant 

WALLACE, District Judge. Since the de- 
cision of this court in Cooper v. Thompson 
[supra], the highest court of the state has 
decided (Horton v. Town of Thompson, 71 N. 
Y. 518) that the act of the legislature, passed 
April 28th, 1871, validating the irregularities 
of the commissioners in issuing the bonds 
(Laws N- Y. 1871, c. 809, p. 1838) was uncon- 
stitutional; and, since that decision by the 

1 [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 
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state court. Judge Sliipman. in this cotu-t, in 
an action between the present pai-ties, ad- 
hered to the former decision of this court. 
The supreme court of the United States has 
sustained the validity of legislative acts of 
the same general character as the one in 
<luestion (Thomsdn v. Lee Co., Z Wall. [70 V. 
S] 327; The City v. Lamson, 9 Wall. [76 U. 
S.] 477; Ritchie v. Franklin Co., 22 Wall. [89 
U. S.] 67), hut in no ease of which I am 
aware, where tlie highest court of the state 
in which the action was tried had pronoun- 
ced the legislation unconstitutional. But, in 
Town of Yenice v. Murdock, 92 U. S. 494, the 
supreme court refused to consider itself re- 
quired to yield its own convictions as to the 
right of a holder of municipal bonds to re- 
cover, although the highest court of the state 
had decided, that, under the construction to 
he given to the statute under which the 
bonds had been issued, there could be no 
recoveiT uijon the bonds. Under these cir- 
cumstances, I think the more seemly dis- 
position of the case requires me to adhere to 
the former decisions of this court, until the 
case is reviewed by the supreme court K 
there were any difficulties in the way of 
such a review, I should certainly suspend 
the determination of the case until the cases 
now in <the supreme court, involving the 
same question, should be adjudged. The 
ease of Warren Co. v. Marcy, 97 U. S. 96, is a 
conclusive authority against the defencepred- 
icated upon the action and judgment , in 
People V. Benedict [47 N. T. 667]. The evi- 
dence would not have authorized the jury 
to find that the plaintifE's purchase of the 
eoupons in suit was colomble and fictitious 
merely. Quite likely he bought them mainly 
with the object of bringing suit upon them 
in this court, and intending, if he collected, 
to pay over a portion of the recovery to some 
other person; and, perhaps, the jury would 
have been justified in finding that the cou- 
pons were sold by the owner, as well as 
bought by the plaintifE, with this understand- 
ing. Nevertheless, the plaintifE acquired the 
legal title, and, this being so, the motive of 
the ti-ansaetion is not material. McDonald v. 
Smalley, 1 Pet [26 U. S.] 620; Smith v. Ker- 
nochen, 7 How. [48 U. S.] 198, 216. The plain- 
tiff is not an assignee, but acquired his title 
by delivery, and the coupons are promissory 
notes within section 1 of the act of March 3d, 
1875 (18 Stat 470). Cooper v- Thompson, su- 
pra, and cases there cited. The motion for a 
new trial is denied. 

[NOTE. There were several similar actions 
brouRlit by the same plaintiff against the town 
of Thompson. In each of these there was DUdg- 
ment in the circuit court in favor of the plain- 
tiff. The plaintiff's right to so .recover was af- 
firmed in the supreme court in Town of Thomp- 
™ V. Perrine, 103 U. S. 806; Id., 106 U. S. 
589. 1 Sup. Gt 564; Id., 106 U. S. (tawy. Ed.) 
SCO, 1 Sup. Ct. 568.] 



PEMIOT (TABER v.). See Case No. 13,721. 



Case Wo. 10,988. 

In re PERRY. 

[1 N. B. R. (1868) 220 (Quarto, 2) ; i 1 Am. Law 

T. Rep. Bankr. 4.] 

District Court, N. D. New Tork. 

BaSKUUPTCT — GUBDITOltS O.MITTED FKOM SCHEB- 

ULES— New Wakrant— Applioatiox to Ke- 
MOVE Assignee— Notice. 

1. A bankrupt omitted the names of certain 
creditors from his schedules, for the reason that 
he supposed the statute of limitations was a 
bar to the debts due these creditors. Meld, that 
the debts in question should have been included 
in the schedules, and that those creditors were 
entitled to notices of the proceedings. 

[Cited in Re Hertzog, Case No. 6,433.] 

2. After the schedules are amended, a new 
warrant should issue, to be served on the credit- 
ors whose names have been introduced by the 
amendment 

[Cited in Re Heller, Case No. 6,339,] 

3. The notices should contain the names of all 
the creditors; if these have been properly pub- 
lished undei the original warrant, they need 
not be repealed. 

4. When an assignee has been chosen by cred- 
itors under the first warrant notice.of the appli- 
cation to remove him should be given, so that 
all the creditors who have proved their debts 
may be heard in such application. 

In bankruptcy. 

HALL, District Judge. In this case of 
voluntary bankruptcy, the petition was filed 
on the 5th day of September last, and on ihe 
10th day of September the petitioner was ad- 
judged a bankrupt The usual warrant was 
issued requii-ing notices of the first meeting 
of creditors, on the 28th day of that month, 
to be given by the marshal. On the 25th day 
of tlie same month, an affidavit was, present- 
ed showing that the names of certain cred- 
itors had been, by mistake, omitted in mak- 
ing up the schedule annexed to the original 
petition, but that theu-nam^, residences. &c., 
had been furnished to the mai-shal, so that 
notice of such warrant and meeting would 
be served on them; and an application was 
made upon such affidavit for an order .illow- 
ing the proper amendment of such schedule. 
The order allowing such amendment was 
made, and on the 28th September the regis- 
ter, upon the failure of the creditors to 
choose an assignee, appointed an assignee of 
the bankrupt This appointment was approv- 
ed by the judge, and the assignee has made 
and filed his report. 

The bankrupt now presents an affidavit 
showing that the names, &e., of some twenty 
other creditors, to whom he was indebted in 
considerable sums, amounting in the aggre- 
gate to more than 5200,000, were omitted 
from the schedules annexed to the original 
petition, by reason of the debtor's under- 
standing, and belief, that the statute of Km- 
itations was a bar to the debts due to s'uch 
creditors. The omission is satisfactorily es- 



1 [Reprinted from 1 N. B. R. 220 (Quarto, 2), 
by permission.] 
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plained, and no doubt is entertained in re- 
gard to the propriety of allowing the pro- 
posed amendment. The debts, though per- 
haps baiTed by the statute of limitations of 
tJiis state, might yet be enforced against the 
petitioner under the laws of another state, 
and they should have been embraced in the 
petitioner's schedule; and the parties, to 
whom those debts are due, are entitled to 
notice of tlie proceedings under the petition 
of the bankrupt. The only questions which 
require consideration are those relating to 
the practice which should be adopted in this 
and similar cases, in order to secure to the 
creditors whose debts were not embraced in 
the original schedule, the rights to which 
they are entitled under the bankrupt act, 
and, as these questions may frequently arise, 
it is deemed proper (although the application 
in this case is not opposed) to indicate what 
practice should be pursued in similar cases. 
Under the 26th section of the bankrupt act 
[of 1S67 (14 Stat. 529)] and the 5th and 33d 
general orders, this application may be made 
to the register to whom the case stands re- 
ferred; and such register may allow and act 
upon the amendment when applied for and 
made as provided for in general order No, 
33. 

The more difficult questions relate to the 
practice to be pursued after the amendments 
have been made. Aftei- the best considera- 
tion I have been able to give these questions, 
I am inclined to think that when the amena- 
ments have been made, the register should 
issue a new warrant, briefly reciting the pro- 
ceedings, and commanding the marshal to 
sei"ve upon the creditors whose names have 
been introduced by the amendments, proper 
notice of a meeting of the banknipt's cred- 
itors, to prove their debts, and to choose an 
assignee or assignees of his estate— substan- 
tially in the form required by the original 
warrant These notices should include the 
names and residences of all the creditors, 
with the amount of their debts. &c., as in 
the first notices, and should be served in the 
same manner, and the same length of time 
before the day of meeting, as would have 
been proper if their names had been includ- 
ed in the oi-iginal warrant. The newspaper 
notices, if they have been properly given un- 
der the original warrant, need not be repeat- 
ed, nor need the creditors on whom the 
former notices were seiTed be served with 
new notices unless such creditors appeared 
at the meetings held under the prior notice 
or have proved their debts. At the meeting 
held under the notices required by the war- 
rant issued upon these amendments, the cred- 
itors appearing may, if they choose, select an 
assignee, and may then apply to the <aistriet 
court to remove the assignee already ap- 
pointed, and to appoint the person so chosen 
in his place. In a case where an assignee 
has been chosen by creditors under the first 
warrant, or where creditors not voting at 
the second meeting have proved their debts, 
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notice of the application to remove the as- 
signee so chosen should be given to all cred- 
itors who have proved their debts, in order 
that they may be heard on such application. 
The affidavit and proposed amendments 
will be returned to the petitioner, that he 
may make an application to the register to 
allow the amendments proposed. 



Case H'o. 10,999. 

In re PERRY et al. 

[7 West Jur. 379; 20 Pittsb. Leg. J. 184.J 

District Court 3D. D. IMassachusetts. April 
Term, 1873. 

BANKRUPTCr— PREPEnEN-OES—PAVMEXTS WHEN IS- 

soLVEXT— Discharge— Bar— Failure to 
EZeep Proper Books. 

1. A trader who is insolvent and knows it,, 
and pays in full or secures the debt of one cred- 
itor, may be presumed to intend to prefer that 
creditor. 

2. This rule should not be adopted as a ri?id' 
and imvarying test of a technical fraud on the- 
act under section 29 [14 Stat. 531], 

3. A bankrupt is presumed to know the con- 
tents of his books, and if they show him insol- 
vent just before he stops payment some pay- 
ments can always be pointed out which were- 
preferences. 

4. He "suffering" his estate to he taken bv 
creditors, by failing to go into voluntary bank- 
ruptcy when his property is seized or attached 
by one or more creditors, is at best but a doubt- 
ful bar to a discharge. 

5. Where it is customary with a firm to carrv 
forward a large part of the firm's cash account 
from day to day on slips of paper, and the items 
are not recorded or fully shown on the account 
books at any time, so that creditors are prevent- 
ed from acquiring information relative thereto, 
this amounts to a failure to keep proper books 
of accounts, and, being objected to at the time 
of an application by the bankrupts for a dis- 
charge, offers a sufficient reason to refuse the 
discharge. 

[In the matter of Perry & Allen, bank- 
rupts.] 

Audley W. Gazzam and W. P, Slocum, foi- 
objecting creditors. 
A. W. Boardman, for bankrupt 

LOWELL, District Judge. It is admitted' 
that the defendants kept a shop at which they 
sold hats and furs at retail; that they began 
business with borrowed capital, and were in- 
solvent for many months before they became- 
technicaJiy bankrupt; indeed it would hardly 
be extravagance to say that they never were 
solvent The objeetmg creditors have picked 
out of the defendants' books of account many 
of the payments made within four months 
before the petition was filed, and allege each 
of them to be an act of fraudulent preference, 
which must prevent the discharge of these 
bankrupts. I have had occasion more than 
once to confess the difficulty which I find in 
applying the law of preference. There is the 
best authority for saying that a ti-ader who 
is insolvent, and knows it, and pays in full or 
secm-es the debt of one creditor, may be pre- 
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suuied to intend to prefer that creditor. Toof 
Y. Martin, 13 "^all. [SO U. S. 40]. This agrees 
Avith tlie law which the lower courts have 
usually laid down. Yet, if this be adopted 
as a rigid and unvarying test of a technical 
fraud on the act under section 29, it is plain 
that few if any traders can ever obtain a dis- 
charge, because it will almost always be prac- 
ticable to prove that any trader was insol- 
vent before he stopped payment, and it must 
usually be presumed that he had knowledge 
of his own aftairs, and all that an opposing 
creditor has to do is to select the last note or 
debt that has been paid, or the last but one or 
two or three, and the preference is a mere 
matter of inference. If the books of the 
banla'upt show insolvency and he is presumed 
to know the contents of his books, some pay- 
ments can always be pointed out which were 
■preferences. I have never beon able to bring 
myself to believe that it was the intention of 
congress to adopt a standard of that sort, 
which would leave every merchant and 
tradesman at the mercy of a single objecting 
creditor. It is essential to the success of the 
banla-upt system that the assignee should be 
able to set aside preferences, and perhaps in 
aid of this result that the discharge of the 
debtor should be contingent on his conformity 
to the law in this respect as in all others. 
Still, when a trader has been going on in the 
regular course of his business without really 
intending to favor one creditor above an- 
other, it is rather a hard measure for him 
that a court or juiy should decide after the 
fact, that because he has gone on too long he 
shall lose all benefit of the act. It may be 
that the courts can fairly give a slightly dif- 
ferent consti'uction to the "fraudulent prefer- 
ence" of section 29, which is to afEect the dis- 
charge from that which obtains Under the 
other sections (sections 35 and 39) relating to 
the avoidance of the payment or security. " It 
seems to be the prevailing opinion that under 
these latter a mere neglect of the debtor to 
go into banki-uptcy, when his property is 
seized or attached by one creditor, may be 
construed into a preference, as "suffering" 
his estate to be taken; but it does seem t» 
me very doubtful if this can be a bar to the 
discharge, because in section 29, the word 
"suffer"* is omitted, and the bankrupt is to 
lose his certificate if within four months he 
has "procured" his lands, &e., to be seized or 
sequestered. We must take this difference 
into account in seeking to discover the mean- 
ing of the other clause, "or if he has given 
any fraudulent preference conti-ary to the 
provisions of this act" Nor is it without 
significance as I pointed out in Re Locke 
[Case No. 8,439], that section 29 in one of its 
later changes undertakes to define a prefer- 
ence as being an act done by the debtor in 
contemplation of becoming bankrupt, which 
undoubtedly means a contemplation of actu- 
ally taking the benefit of the statute. Buck- 
ingham V. McLean, 13 How. [54 U. S.] 150. 
There are several eases in which the law 
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uses language which is identical, or nearly 
so, in different senses. This in prize an* 
joint captors meant one thing in one pai-t of 
the prize acts, and quite a different thing ia 
another part of the same acts. The Selma 
[Case No. 12,647]. Or to take a more famil- 
iar example, "perils of the seas," has a 
totally different meaning hi a policy of in- 
surance from what is given it in the contract 
of affreightment, so that an underwriter is 
bound to indemnify against the loss arising- 
from many acts of the master and crew of a 
vessel as being perils of the seas, which could, 
not be relied on as such perils to exonerate a 
carrier whose contract contained the excep- 
tion of sea perils. In this case the evidence 
does not show that the bankrupts intended to 
prefer any friend or anv one else excepting, 
by the sort of inference above mentioned^ 
which may be ascertained from the books. 
They swear that they had no such intent, and* 
the fact seems to be simply that they con- 
tinued business after they should have known, 
that they were insolvent, and of course paid, 
rent notes and other debts as usual, some- 
times to the objecting creditors, sometimes 
to others, as might chance. I do not find in- 
the statute any discretion vested in me in 
such a case to grant or withhold the certafi- 
eate as upon the whole I may deem most 
just, and can here only report my doubt 
whether this is a case for refusing it. 
The other objection taken by the plaintiffs 
must prevail. This is that the books of ac- 
count were not kept properly. It was the 
habit of the partner who was the book-keeper 
of the firm to carry forward a large part of 
his cash account from day to day on slips of 
papei\ I do not know that this practice can 
be wholly avoided, but if resorted to it should' 
be so managed that the items can be record- 
ed on the books at any time and thus give 
the creditors the necessary information of the- 
bankrupt's transactions. In this instance 
something above §2,600 is accounted for lay 
six items on the debtor side and three on the 
creditor side. Showing among other things, 
$2,000 borrowed of one person, and over $1,000' 
drawn out by each of the bankrupts. The 
evidence disclosed that these three items were 
made up of numerous lesser ones, made at 
different times, of which there remains BO 
record, because the habit was to carry to a 
new memorandum only the footings of the old' 
one. It is impossible therefore, for the as- 
signee to tell from the books and memoran- 
dum together when or in what sums or for 
what purpose $2,100, or thereabouts, was re- 
ceived and di-awn out. This sum, consider- 
ing the scale of the bankrupts' business, was 
a considerable one, and I feel bound to say 
that the neglect to- keep a permanent account 
of it, which could be verified and examined, 
seems to me to amount to a faiUire to keep 
proper books of account under the circum- 
stances of the business. It is a question 
which must be decided in each case upon the- 
facta as they appear, and not upon any 
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strict rule that such and such hooks and such 
and such entries are essential in all eases. 
Discharge refused. 
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Case ITo. 11,000. 

PERRY et al. v. BARRY. 

[1 Craneh, O. 0. 204.] i 

Circuit Court, District of Columbia. 
Term, 1804. 



Dec. 



Parties — Assignees of Bankuupt unijeii Exg- 
LiSH Statutk— Pkomise to Pat — No 

CoNSinEUATIOX. 

The assignees of a British bankrupt cannot 
maintain a suit in their own names, in Mary- 
land, against a debtor of the bankrupt, and it 
seems that a promise to pay the money to them 
would be void for want of a consideration. 

Indebitatus assumpsit for money had and 
received by defendant [James Barry] to the 
use of the bankrupt [Nantes, surviving part- 
ner of R. jMuilman & Co.], and of the plain- 
tiffs as his assignees. Hadfield, of London, 
held a protested bill for §19,000, drawn by 
Browne, of Richmond, Virginia, and assigned 
It to Muilman & Co., of London, for collec- 
tion, who employed Barry (the defendant) 
as their agent to collect it Muilman & Co. 
became bankrupt. Baiiy collected the money 
and remitted it to Hadfield, who afterwards 
also became banla-upt The assignees of Muil- 
man & Co. contended that the money be- 
longed to that house, and brought this action 
to recover it. 

C. Lee, for plaintiff, contended, 1st. That 
all the right of MuUman & Co. was transfer- 
red to their assignees; 2d. That they were 
competent to receive a promise from the de- 
fendant to pay, and to maintain this action 
upon such a promise; 3d. That the letter of 
the ISth of .Tuly, 1708, and the other letters 
amount to a special assumpsit and account 
current with Muilman & Co., and a promise 
to pay to the plaintiffs; and prayed the 
court to instruct the jury, 1, That plaintiffs 
had a good title to the money, and, 2. That 
It was not defeated by the payment to Had- 
field. Upon the first point he cited the fol- 
lowing cases: Phillips v. Hunter, 2 H. Bl. 
409; Young v. Willing, 2 Dall. [2 U. S.] 276; 
Harris v. Mandeville, Id. 2-^6; Emory v- 
Greenough, 3 Dall. [3 U. S.] 369; Brue^ v. 
Bruce, 2 Bos. & P. 229, note; Pipon v. Pipon, 
Amb. 25; Cook, Bankr. Law, 497; Hunter 
V. Potts, 4 Term R. 182. 

ilr. Mason, for defendant, contended, IsL 
That the assignees, under the British bank- 
rapt laws, have no power to maintain an ac- 
tion, as such, m this court; 2d. That noth- 

1 [Reported by Hon. William Craneh, Chief 
Jiulye.J 



ing which has passed between James Barry 
and^the assignees has given, them that right. 
1. The laws of one country have no effect in 
another. Cheston v. Page, 4 Har. & McH. 461 
(in the court of appeals in Mai*yland); Sill 
v. Worswiek, 1 H. Bl. GGo; Hunter v. Potts, 
4 Term R. 182; Phillips v. Hunter (In the 
exchequer) 2 H. Bl. 409. The point decided 
in these cases is, that in case of a British 
bankruptcy, if a British subject sends to a 
foreign country and gets effects of the bank- 
nipt, and brings them to England, the as- 
signees have a right to recover them. But 
that is not the present case. This debt was 
not contracted in England, but in America. 
Mr. Ban-y, the defendant, is not a British 
subject. The bankrupt laws of England 
were never considered as of force in Mary- 
land, and many tracts of land in that state 
are now held under attachments against 
bankrupts. A large tract, called "Bradford's 
Rest," is now thus held by Colonel George 
Plater. Mr. Brown of Annapolis, a fugitive 
bankrupt, now maintains actions in his own 
name. If this should be considered as a vol- 
^mtary assignment, yet it will not authorize 
the assignees to sue in their own name. A 
chose in action Is not assignable. By the 
local law of this country, this debt cannot 
be assigned. Assignees may sue in the name 
of the bankrupt The acts of assembly of 
Maryland, 1704, e. 29, and 1753, c. 36, give 
the commissionei's of bankniptcy a right to 
sue, provided they shall give bond, &c.; this 
shows that the statutes of bankruptcy did 
not extend to this country. 2. Nothing has 
passed between tlie plaintiffs and the defend- 
ant which will authorize them to maintain 
this action. 1. There is no promise contained 
in the letter; 2. If there is such a promise, 
it is void for want of consideration. The as- 
signment was of no force (according to tlie 
acts of 1704 and 1753) until the assignees 
should give bond, &c., which they never did. 
The remedy must be pursued according to 
the laws of this country. 

THE COURT was of opinion, 1. That the 
assignment did not give the assignees a 
right to maintain an action in their own 
names in right of the bankrapt, and that 
whatever may be the general principle, it 
must yield to the laws of Maxyland (1704 
and 1753) enacted upon that subject; 2. That 
there was no evidence of an express assump- 
sit by the defendant to the plaintiffs, and if 
there was, yet as the assignment is to be 
considered as totally void, there was no con- 
sideration; 3. That if the action had been 
in the name of the bankrupt, the assign- 
ment, being void, could not have been set 
up as a bar. 

The plaintiffs became nonsuit. 

[For an action by the same plaintiffs against 
other defendants, see Perry v. Crammond, Case 
No. 11,005.] 
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Case nSTo. 11,001. 

PERRY T- CORNELL. 

[1 McA. Pat Cas. 06; Craneh, Pat. Dec. 130.] 

Circuit Court, District of Columbia, ^nne 23, 
1817. 

Patents — I:iteufbkenoe Proceedings — T.vkisg 
Depositions— Notice— Practice on Appeal. 

[1. Depositions taken without notice to one 
of the parties to an interference cannot be used 
against him, unless he has waived his right to 
notice. And such waiver is not shown by the 
fact that he gave notice to the other party to 
produce the depositions before a commissioner 
for inspection and examination of counsel, and 
that he refused an of^er of the other party to 
again have the witnesses before the commission- 
er for cross-examination, for he was entitled 
to he present at the examination in chief.] 

[2. There is no impropriety in the patent of- 
iice having present at the hearing on appeal one 
of its officers, who attends, not as counsel for 
tlie commissioner or the oflSce, or as an advocate 
of either party, but for the purpose of explaining 
the commissioner's decision.] 

[This was an appeal by Alonzo D. Perry 
from a decision of the commissioner of pat- 
ents, in interference, awarding priority to 
Samuel G. Cornell in respect to an invention 
of an improvement in machines for making 
lead pipe.] 

Ohas. M. Keller, for appellant 

B. B. StoughtOD, for appellee. 

W. P. N. Fitzgerald, for commissioner. 

CRANOH, Chief Judge. The first reason 
of appeal is, that the evidence does not show 
Cornell to be the first to conceive the idea of 
a machine such as he now claims. The ques- 
tion, therefore, Is, what is the evidence? The 
counsel for Mr. Perry offered to the commis- 
sioner of patents the deposition of Robert J. 
Craig and twenty other witnesses taken 
witliout notice to this applicant, Samuel G. 
Cornell. These depositions, therefore, can- 
not be used against him, unless he has waiv- 
ed his right to notice and agreed to admit 
them to be read in evidence before the com- 
missioner of patents. It is suggested that 
the notice given by Mr. Cornell's counsel to 
the other parties litigant to produce these 
depositions before a commissioner for in- 
spection and examination by his counsel, and 
the offer by Mr. Perry to have witnesses 
again before the commissioner, to be cross- 
examined by Mr. Cornell's counsel, and his 
refusal to cross-examine them when pro- 
duced, was equivalent to a waiver of notice. 
I am not, however, of that opinion. Mr. Cor- 
nell had a right to be present at the direct 
examination-in-ehief. But it is said that the 
commissioner of patents has received these 
depositions in evidence; and as he decided 
in favor of Mr. Cornell, he cannot appeal 
upon that ground. But the commissioner in 
his judgment says it is unnecessary to decide 
the question raised in reference to the admis- 
sibility of the evidence, as its rejection would 
not vary the result. It is plain, therefore, 
that he did not decide that question. There 
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is no evidence that Mr. Goi*nell or his coun- 
sel has ever agreed to admit these deposi- 
tions as evidence against him. They must 
tlierefore be rejected. Mr. KeUer, the agent 
of the defeated applicant, objects to my hear- 
ing any argument by an officer or counsel of 
the patent office. Heretofore it has been 
usual- for some officer of the patent office to 
attend the hearings before the judge upon 
appeals from the judgment of the commis- 
sioner, and no objection to that course has 
been taken until this time. The officer who 
attends is not considered as counsel for the 
commissioner or for the office, and I should 
think he could not with propriety be con- 
sidered as an advocate of either of the par- 
ties litigant. I have heretofore considered 
him as attending for the purpose of explain- 
ing the decision of the commissioner, and not 
as arguing the cause of either of the liti- 
gants. He can only appear as an officer of 
the department; as such, I shall always be 
willing to avail myself of his assistance in 
the investigation of the truth. 

[Upon final hearing the decision of the com- 
missioner of patents was affirmed. Case No. 
11,002.] 



Case Wo. 11,003. 

PERRY V. CORNELL. 

11 MacA. Pat Cas. 68; Craneh, Pat. Dec. 132.] 

Circuit Court, District of Columbia. July 7, 
1847. 

Patents — Pkioritt of Invention — Reduction 
TO Phactjce — Laches op Investor. 

[1. To be the first inventor, it is not neces- 
sary that he who first conceived the idea should 
first reduce it to practice in any other sense than 
to so describe it on paper, with such drawings 
or model as to enable any person skilled in the 
art to make and use the same.] 

\2. A delay of three years after showing forth 
the complete invention on paper Jidd not to bar 
the issuance of a patent, where no patent had 
been previously granted, and the case involved 
only conflicting applications.] 

[This was an appeal by Alonzo D. Perry 
from a decision of the commissioner In inter- 
ference proceedings awarding priority to 
Samuel G. Cornell in respect to the invention 
of an improvement in machines for making 
lead pipe.] 

The Commissioner: 

Cornell is not debarred from obtaining a 
patent by reason of the fact that he did not 
reduce the invention to practice until after 
the other parties had built their machines. 
It is sufficient for the present pui-pose to 
state the law as understood by the office, and 
show its application to the facts presented 
in the testimony. It appears by the testi- 
mony that Cornell described the machine ful- 
ly to a practical mechanic, so that he perfect- 
ly understood it; that he repeatedly made 
working drawings representing the machine 
in so clear a manner that the mechanic was 
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able to make drafts and estimates of its cost, 
and absolutely did both without the assist- 
ance of Cornell. In a -word, Cornell made the 
invention as clearly understood as if the 
machine had been built and put into opera- 
tion. The principal merit of the invention in 
this case was in the conception of the idea, 
and not, as in many cases, in devising means 
for carrying it out. After the principle was 
suggested, any competent mechanic could 
build the machine without inventing or con- 
triving any devices, but by merely the ex- 
ercise of his trade or art as previously ap- 
plied to machinery for the same purpose. It 
appears, therefore, that Cornell had done 
all that an inventor, as such, could do, and 
nothing remains to complete the machine 
but the labor of the mechanic, which certain- 
ly cannot be confounded with invention. 
The greater number of inventions daily pat- 
ented have never been reduced to practice, 
and the office holds that invention may be as 
distinct from reduction to practice as it is 
from the sale of a machine. There is always 
a line of demarkation between the province 
of the inventor and that of the mechanic; 
and although the boundary is not always 
obvious, in the present case it is sufficiently 
so, and it is urged that Cornell covered the 
whole ground appropriated to the inventox-, 
and that he left nothing undone, except what 
belongs to the capitalist There is nothing 
whatever to militate against this position, 
except the dictum that "he who first reduces 
the invention to practice is the first inventor" 
—a dictum which, though often quoted and 
reiterated, was not applicable to nor borne 
out by the case in which it was first pro- 
nounced, nor by any of the cases in which it 
has subsequently been repeated, and which, 
in the broad terms in which it was announc- 
ed, is not, and never has been, the law. If 
by reduction to practice is meant rendering a 
principle practicable or useful in a new way, 
and clearly pointing out the way in which it 
may thus be made useful, so that any com- 
petent mechanic can avail himself of it, then 
and in that sense an invention must be re- 
duced to practice. Neither the statutes nor 
the decisions of the courts require that a 
machine should be built or used as a part of 
the invention, and before the party can be 
considei'ed an inventor. The explanation 
here given of the proper reduction to practice 
is the only one which will reconcile the de- 
cisions and make them conform to the stat- 
utes respecting patent rights. 

Chas. M. Kellar and J. J. Greenough, for 
appellant. 
B. B. Stoughton, for appellee. 
W. P. N. Fitzgerald, for commissioner. 

CRANCH, Chief Judge. There were four 
conflicting applications for a patent for the 
improvement: (1) By John Robertson, on the 
9th of September, 1S46. (2) By Alonzo D. 
Perry, on the 6th of October, 1S46. (3j By 



Stephen Parks, Jr., on the 12th of November,. 
1S4G: and {-i) By Samuel G. Cornell, on the- 
21st of December, 1S46. Before the applica- 
tion of Samuel G. Cornell, and while the liti- 
gation was going on between the other three - 
applicants, the depositions of twenty-one wit- 
nesses had been taken on the part of those 
applicants, respectively, and, of course, with- 
out notice to Mr. Cornell, who had not then 
made his application. These depositions 
were returned to the commissioner of pat- 
ents, and objected to by Mr. Cornell's coun- 
sel for want of notice. [See Case No. 11,001.] 
The commissioner, without deciding upon the 
question of admissibility of the evidence as 
to Mr.' Cornell, awarded to him tiie priority 
of invention, saying: "The decision of the 
question raised in reference to the admissi- 
bility of testimony is unnecessary to decide. 
Its rejection would not vary the result; the- 
testimony is therefore received, and priority 
of Invention awarded to Samuel G. Cornell, 
March 24:th, 1S47." 

Prom this decision Mr. Periy has appealed,, 
and his reasons of appeal are, in effect: (1) 
That the evidence does not show that Mr- 
Cornell was the fix-st to conceive the idea of 
a machine such as he now claims, but that 
the plan proved to have been so conceived is- 
essentially different and mechanically in- 
ferior to the one claimed and now awarded 
to him by the commissioner; (2) that the- 
evidence on which the decision in favor of 
Mr. Cornell is based is contradictory, and in- 
sufficient to establish his claim even to the 
conception of the idea of the principle or 
mode of operation of the machine now 
sought to be patented, but, on the conti-ary, 
shows that the plan said to have been con- 
ceived was entirely different; and (3) that if 
he did conceive the idea of the principle or 
mode of operation of a machine substantial- 
ly similar to the one now claimed, and did 
describe to the witness such a machine prior 
to the date of invention claimed by the ap- 
plicant (Perry), yet it was merely an intel- 
lectual invention, based on theory, and not 
an invention in the meaning of the law. 

The commissioner has laid before me "thfr 
original papers and evidence in the case, to- 
gether with the grounds of his decision, ful- 
ly set forth in writing, touching all the points, 
involved by the reasons of appeal," to which 
my revision must be confined, as provided in 
the eleventh section of the act of March 3, 
1839, e. 88 (Pamph. Ed.) pp. 75. 76. The 
grounds of the decision of the commissioner, 
as set forth in writing, are, in substance: 
"That it is proved by the testimony of Wil- 
liam Frost, and confii-med by that of Ben- 
jamin Peck, that the said Cornell invented 
the machine in dispute as early as the sum- 
mer of 1843; and there is no testimony that 
tends to show that either of the other parties 
invented it until a considerable time after- 
wards." That "it appears by the testimony 
of Frost that Cornell described the inven- 
tion to him fully, so that he perfectly under- 
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stood it; that lie repeatedly made di-auglits 
representing it in so clear a manner that the 
said Frost Tvas able to make draughts and 
■estimates of cost, and absolutely did make 
both with the assistance of Cornell." That 
"Cornell made the invention as clearly under- 
stood as if the machine had been built and 
in opei-ation." It appears, therefore, that he 
had done all that an inventor as such could 
do, and nothing remained to complete the 
machine but the labor of the mechanic, which 
cannot be confounded with invention. The 
greater number of inventions daily patented 
have never been reduced to practice. In the 
grounds of his decision the commissioner 
controverts the dictum found in somo of thP 
books, that "he who first reduces an inven- 
tion to practice is the first inventor"— a dic- 
tum which, he says, "although often quoted 
4ind reiterated, was not applicable to nor 
borne out by the case in which it was first 
pi-onouneed, nor by any of the cases in 
which it has subsequently been repeated, 
and which in the broad terms in which it 
is announced, is not, and never has bean, 
the law. If by reduction to practice is meant 
rendering a principle practicable or useful 
in a new way, and cleai-ly pointing out 
the manner in which it may be thus made 
useful, so that any competent mechanic can 
iivail himself of it, tlien, and in that sense, 
4in invention must be reduced to practice;" 
but "neither the statutes nor the decisions of 
the courts reauire that a machine should be 
Ijuilt and used as a part of the invention be- 
fore the party can be considered an inventor, 
■but that the sense above alluded to is the 
sense in which the courts have used the 
plu-ase 'reduction to practice,' " and the only 
«ense which will reconcile the "decisions and 
juako them conform to the statutes regulat- 
ing patent rights," 

The other two applicants— Mr. Robertson 
and Mr. Parks— have not appealed; so that 
the contest is now between Mr. Perry and 
Mr. Cornell only. 

It is admitted that a great and valuable im- 
provement has been made in the old machine 
for making lead pipe; and the principal, if 
not the only, point involved in the reasons 
of appeal is the question "which, or whether 
either, of these two applicants is entitled to 
receive the patent prayed for;" and this is 
to be decided by the evidence produced be- 
fore the commissioner. The twenty-one dep- 
ositions taken in the conflict between Rob- 
ertson, Perry, and Parks, being taken with- 
•out notice to Cornell, are not evidence against 
him, and therefore cannot be considered by 
the judge upon appeal. The only evidence 
which he can consider is that which is con- 
tained in the depositions of William Frost 
.and Benjamin Peck and in the cross-examina- 
tion of Mr. Cornell himself by the counsel of 
Mr. Perry. The question, then, is, whether 
the machine described by Mr. Cornell to 
those two witnesses is substantially the same 
as that for which he asks a patent. The im- 
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provement consists in the great diminution 
of the friction of the machine, by which the 
same effect is produced by a power much less 
than that which was necessary to work the 
old machine. As the question is merely 
priority of invention, it is not necessary to 
desciibe the particular alterations of the old 
machine which constitute the improvement. 
It is, however, necessary to examine the tes- 
timony to see whether the improvement 
which Mr. Cornell described to the witness 
is substantially the same as that for which 
he now claims a patent. It appears by the 
deposition of Mr. William Frost, the princi- 
pal witness, and who seems to have testified 
fairly and intelligently, that Mr. Cornell, in 
June or July, 1843, described to the witness 
a plan for a machine for making lead pipe 
different from any machine for that purpose 
then in use; and that he intended to use a 
hollow ram with an aperture in the bottom 
coming out at the side of the ram; that he 
-intended to place a die on the top of the 
ram, then to have a mandril pass through the 
top of the cylinder long enough to pass 
through the interior of the die. leaving a 
space between the mandril and the die for 
the lead pipe to pass through when the ram 
was forced up against the lead, making the 
pipe from that portion of the lead wliich 
was first acted upon by the top of the ram 
being pressed against it; his object beuig, 
as he stated it, to avoid the immense friction 
that was produced by driving so large a mass 
of lead before the ram out through the 
aperture, as used in many other machines 
then in use; that he (Mr. Cornell) exhibited 
to the witness a sketch or drawing of his 
plan, and the witness then prepared and pro- 
duced a drawing of Mr. Cornell's plan, as he 
then drew and described it, which is an- 
nexed to his deposition, and marked "A;*' 
that about a fortnight afterward the witness 
had a further convei-sation with Mr. Cornell 
in relation to his said plan for a pipe-ma- 
chine in Mr. Cornell's office in New York; 
that he then stated to the witness and de- 
scribed the manner in which he intended to 
construct a pipe-machine for the purpose of 
passing the lead through the interior of the 
ram and forming a movable mandril in con- 
connection with the hollow ram. and for 
forming the pipe at the point on which the 
ram pressed against the lead; that Mr. Cor- 
nell made a sketch of such machine, a copy 
of which this witness has made, thinking 
it might be called for, and to explain the ar- 
rangement which he then describefl. Mr. 
Cornell said he intended to make such a 
machine. The counsel for Mr. Perry object- 
ed to the introduction of the copy of Mr. 
Cornell's sketch unless the loss of the original 
should first be proved. After the proof of 
the loss of the original, the witness produced 
and filed his copy, which is annexed to the 
deposition, and marked "B." 

It further appears by the testimony of the 
witness WiJliam Frost that the sketch or 
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drawing "B" diHers from the sketch or draw- 
ing "A" in having two cross-heads and two 
I'ods to connect them together; also an Tip- 
per mora hie mandril, which was connected 
to the upper cross-head and kept in its proper 
position by means of a stand or frame, which 
was secured to the lead cylinder, the lower 
cross being secured to the lum rising from 
the hydraulic cylinder; the upper mandril 
or ram, he stated, might be hollow or solid, 
for the purpose of holding either the shoit 
mandril or die; that these drawings do not 
exhibit the nuts, bolts, or screws, or the man- 
ner in which the different parts are guided 
or secured to each other, but merely the ar- 
rangement of the raised dies and mandrils 
to each other, and as he designed to place 
them for the purpose of manufacturing lead 
or other pipe; that the leading essential 
feature of those two jjlaus, which distiu.^uish- 
ed them from machines previously known 
for the pui-pose of making lead pipe, is the 
hollow ram and the die placed on the top of 
it, and the forming of the pipe on the head 
of that lum from the point where it presses 
against the lead, and the passmg of the pipe 
when so formed in the interior of the ram; 
that the second plan drawn and described to 
this witness contained this essential feature 
or difference, with the addition of the parts 
which are before described; that from the 
drawings and descriptions so made by Mr. 
Cornell to this witness he could make and 
construct machines for making pipe upon 
those plans; that the drawing marked "Ex- 
liibit B" shows the relations of the rams to 
each other, of the die, of the short mandril, 
of the cross-heads, and the rods which con- 
nect them together, as also the lead cylinder, 
the cast-iron stand or frame, the hydraulic 
cylinder, and a portion of the ram rising 
therefrom, as also the columns for connecting 
the hydraulic and lead cylinders together; 
it also shows the upper hollow ram, as also 
the lower hollow ram, with the apertures 
through the ram. It does not describe the 
manner in which the different parts are se- 
cured to each other, but simply the ariunge- 
ment described by Mr. Cornell in New York. 
The witness says he is not aware that Mr. 
Cornell ever built a machine ivith the im- 
provements which he described to the wit- 
ness. He further testified that Mr. Corneil, 
at different times, showed him at least half a 
dozen drawings like Exhibit B, on separate 
and distinct pieces of paper; also two in 
Connecticut and two in Brooklyn; also two 
like Exhibit A— one of them on board of the 
steamboat Croton, in June or July, 1845, and 
the other at his factory in Glenville. Con- 
necticut; that in the fall of ISii he made, 
at the request of Mr. Cornell, an estimate oi: 
the cost of such a machine as that described 
in Exhibit B. 

The witness Benjamin Ped£ testified that in 
June, 1843, before Mr. Cornell had applied 
for a patent for his invention of an improve- 
ment in the machine for the manufacture of 



lead pipe, he communicated to this witness 
his plan for the construction thereof; that he 
stated that the die was to be attached to tiie 
end of the ram. the ram to be hollow, the 
pipe to form at the end of the ram, ana pass 
down through the hollow ram; that the ob- 
ject was to prevent friction; the core was to 
pass through the cylinder, the end of it to 
be inserted in the die, the die and mandril to 
move together; that the mandril forms the 
inside of the pipe; it is sometimes called the 
core; the pipe is formed over the ^mandril 
or core; the hollow ram and the movable 
mandi-il were to move together by force of 
an hydraulic press; that Mr. Frost was pres- 
ent at this communication. This witness 
states that the machine for which Mr. Cor- 
nell seeks a patent contains, among other 
things, the lead cylinder, the ram, the die, 
and the core-rod or mandril. That the con- 
struction of this machine differs from that 
of the old machine which was woi-ked by 
Parks in this: the die is placed at the head 
of the ram; in the old one at the top of the 
cylinder. In this the pipe forms at the head 
of the ram; in the old one at the top of fhe 
cylinder. That tlie advantage of this over 
the old one is, that in the old one the whole 
body of lead from the body to the top of the 
cylinder was required to move in a body !n 
order to form the pipe at the top of the cylin- 
der, whereas in this improvement the main 
body of lead is not required to move, because 
the pipe forms at the head of the ram im- 
mediately after the pressure is put on, and 
passes out through the ram. That about two 
months ago (November, 1846) Mr. Coi-uell 
showed this witness a pencil sketch of his 
improvement, saying that that was his plan 
for the machine for which he was about to 
get a patent and to have a model made of It. 
That sketch did not show the hollow i-am. 
That when Mr. Cornell showed to this wit- 
ness that sketch, he said that was a sketch 
of his invention, which he had before dis- 
closed to this witness, and that thei'e was a 
die at the head of the ram, and that the ram 
was hollow. That on the sketch he saw he 
could not say whether the i-am was hollow or 
not; he thinks there was no hydraulic press 
on that sketch; there was a lead cylinder 
and a mandril, core, or ram; the end of the 
core or mandril extended out of the top of the 
cylinder, and down to the head of the ram. 
or near to it. This witness was sure there 
was a representation of a ram; one end of 
the ram was placed near the cylinder, the 
other below. He thinks that no part of the 
ram, as represented in the sketch, entered 
ihe lead cylinder. That the ram of the lead 
cylinder, as represented in the sketch, was a 
round piece of iron. This witness only saw the 
sketch for a few minutes, and handed it back 
to Mr. Cornell. Being asked, in cross-exam- 
ination, to describe the frame-work of the 
machine as it appeared on the said sketch, 
he says there was a mark across the top, 
which he supposed represented a piece, and 
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one sti-aight line down each side; the core 
was in the centre of the cylinder; one end 
projected at the top, and came down near the 
bottom cylinder; there was a piece across 
tlie top. He does not recollect seeing the die. 
He does not know by whom the sketch was 
made. This, he says, was a rough and, to 
all appearances, an imperfect, sketch. 

Mr. Cornell, the appellee, having been af- 
firmed and examined as to the loss of the 
two original drawings or sketches, of which 
tJie witness (Sir. Frost) testified that the Ex- 
hibits A and B are copies made by him, was 
cross-examined by the counsel of Mr. Periy 
at large, as if he (Mr. Cornell) were a com- 
petent witness-in-chief, thereby making the 
answer of Mr. Cornell evidence for himself. 
Upon that cross-examination he stated that 
he had a distinct recollection of making a 
sketch, and has no doubt it was at the time 
referred to by Mr. Frost; thinks it was made 
on foolscap paper with a lead pencil, but it 
might have been with ink; it was made in 
the ofiice at his works ^n Connecticut) ; pre- 
sumes it was at the time Mr. Frost speaks of; 
they had many conversations on the subject. 
He showed the drawings to Mr. Peck, and he 
thinks to Mr. Parks, who was at work for 
him. He affirms positively, that he showed 
them to Mr. Peck and Mr. Frost. He does 
not wish to identify any particular drawings. 
He made a number at different times, and 
had frequent conversations with Mr. Peck 
and Mr. Frost on the subject. He is not cer- 
tain whether he mentioned it first to Mr. 
Frost or Mr. Peck; the first time to Mr. Peck 
was, no doubt, in his works in Connecticut, 
in June, 1843; he cannot recollect when tlie 
first time he mentioned it to Mr. Frost, but 
it was either In June or July, 1843; he thinks 
it was early in June. He has none of his 
drawings at present The first di-awing 
showed the appearance of a _ lead cylinder, 
the ram at the mouth of the cylinder, which 
ram should be hollow; a die, to be placed in 
the head of the ram; the pipe should form 
at the head of the ram as the ram rose by 
any power that might be applied to It, and 
pass out through the bottom of the ram; the 
mandril or core, to form the calibre of the 
pipe, should come from the head of the cylin- 
der. 

Fi'om comparing this evidence with Mr. 
Cornell's specification, it will be seen that the 
invention therein described is substantially, 
if not exactly, that for which he now claims 
a patent. That It is a great improvement is 
admitted; and the only question is, Who is 
entitled to the priority of Invention? There 
being no evidence that any other person in- 
vented it, Mr. Cornell must be adjudged to 
be the first inventor. But it is said that 
Mr. Cornell is not entitled to a patent because 
he has never reduced the invention to prac- 
tice. But reducing to practice differs from 
bringing into use. There is no law requir- 
ing the applicant to reduce his invention to 
actual use before he can obtain a patent. Ou 



the contrary, the use of the invention before 
obtaining a patent is one of the reasons for 
refusing it. An inventor has reduced his in- 
vention to practice when he has so described 
it on paper, with such drawings or model, as 
to enable any person skilled in the art to 
make and use the same. He must show that 
it is practicable, and the manner m which 
it may be used- But it is not necessary tliat 
he should do this until he has perfected his 
invention and is ready to apply for a patent. 
He may have conceived the idea years ago, 
but is not obliged to furnish drawings or 
model until he makes his application. In 
the present case, the specification and draw- 
ings and model have been filed, showing the 
invention to be practicable and the manner 
in which it can be used. 

It is suggested that Mr. Cornell has not used 
"reasonable diligence in adapting and per- 
fecting" his invention, having done nothing 
from the spring of 1843 to the wintei* of 1846, 
and therefore has lost the benefit of his prior- 
ity of invention. That clause of the section 
is only applicable to the case of a patent 
sun-eptttiously or unjustly obtained while the 
first inventor was using reasonable diligence 
hi adapting and perfecting his invention— not 
to the ease of conflicting applicants before 
any patent is granted. It is one of the pleas 
which the defendant, who is a supposed vio- 
lator of tlie surreptitious patent, may plead; 
and if pleaded, it may be necessary for the 
defendant to show, in order to vacate the 
patent, that he was using reasonable dili- 
gence, &c., when the patent was obtained. 
But before a patent is granted to any one 
for the invention, there is no law that re- 
quires tlie first inventor to disclose his in- 
vention within any limited time before ap- 
plication for a patent; and there is no limita- 
tion, unless the lapse of time be sufficient 
to show an abandonment of the invention, 
which is a question for the jury and not for 
the commissioner; nor does the priority of 
application for a patent decide the priority of 
invention. It should be borne in mind that 
the cases cited from the books are all cases 
at law or in equity in actions for violations 
of patents already granted. The proceedings 
before the commissioner of patents are initia- 
tory. The question is "whether the patent 
shall be granted"— not "whether it shall be 
vacated;" and a patent may be granted or 
refused upon less evidence than would be 
required to sustain or amend it 

Upon all points made in this case, I refer to 
the opinion in the case of appeal of Heath v. 
Hlldreth [Case No. 6,309], filed in the patent 
office on the 15th of October, 1841. Upon 
consideration of the whole ease, I am of opin- 
ion that Samuel G. Cornell is the first invent- 
or of the improvement in the machine for 
making lead pipe, as claimed in his specifica- 
tion, and that the decision of the commis- 
sioner of patents awarding the priority of in- 
vention to the said Samuel G. Cornell be, 
and the same is hereby, affirmed, and that 
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lie is entitled to receive a patent as prayed 
tov. 

ISee Tatham v. Leroy, Case No. 13,760.] 



Case 'No, 11,003. 

PERRY V. CORNING et al. 

£6 Blatchf. 134.] i 

Circuit Court, N. D. New York. May T, 1868. 

EQUITr PUACTICE — BiLL FOIt DISCOVERT — AD.MIS- 
SIOX OF COUXSEL. 

1. Where £> bill, founded on the alleged in- 
fringement of a patent, contained no special al- 
legation that a discovery was necessary, and 
had no special interrogatories annexed to it, 
but contained the usual general prayer for an 
answer on oath, and a prayer for an account of 
piofits, and it was demurred to on the ground 
that the court had no jurisdiction of the case 
made by the bill, because it did not pray for 
either a discovery or an injunction: Sdd, 
that, under the 93d rule in equity, the bill was a 
bill for a discovery and account, and that the 
demurrer must be overruled. 

[Cited in Vaughn v. East Tennessee, V. & G. 
R. Co., Case No. 16.898.] 

2. The admission of the counsel for th^ plain- 
tit¥. on the argument of the demurrer, that a 
discovei-j- was not necessary, and that he did 
not seek a discovery, disregarded. 

3. Whether the bill could he sustained as a 
bill for an account alone, guere. 

The bill in this case alleged the infringe- 
ment, by the manufacture and sale of stoves, 
of letters patent granted by the United States, 
and owned by the plaintifC [John S. PeiTy, 
trustee and executor]. It further alleged that 
the defendants [Erastus Corning and others] 
"did receive large profits and gains from said 
manufacture and sale," * * * "amounting, 
•according to the information and belief of the 
plaintiff, to the sum of $10,000;" and that, by 
reason of the aforesaid unlawftil acts and do- 
ings of the defendants in the premises, he had 
"sustained great loss and damage,, and had 
Tjeen deprived of his lawful gains and profits, 
in the said sum of $10,000." After fully stat- 
ing the case of the plaintiff, the biU prayed 
for a discovery and an account, as follows: 
**And forasmuch as your orator can have no 
adequate relief, except in this court— to the. 
end, therefore, that the said defendants may, 
if they can, show why your orator should not 
have the relief herein and hereby prayed, and 
may, upon their and each of their eoiporal 
oaths, and according to their and each of their 
best and utmost knowledge, remembrance, 
information, and belief, full, true, direct, and 
perfect answers make to the premises, and to 
all the several matters hereinbefore stated 
and charged, as fully and particularly as if 
interrogated as to each and every of said mat- 
ters, and may be compelled to account for, 
and pay, to your orator, the profits by them 
acquired, amounting to the sum of ten thou- 
sand dollars ($10,000), which your orator 
a-vers are the damages suffered by him from 

1 [Reported by Hon. Samuel Blatchf ord. Dis- 
trict Judge, and here reprinted by permission.] 



the aforesaid unlawful acts; and that the 
said defendants may be decreed to pay the 
costs of this suit" The bill also contains the 
usual prayer for general relief. To this bill 
the defendants demurred, on the ground that 
this court had no jurisdiction of the ease" 
made by the bill. 

HAL L, District Judge. Upon the argument 
of the demurrer, it was insisted that the bill 
could not be sustained, because it prayed nei- 
ther for an injunction, nor for a discovery. 
The counsel for the plaintiff admitted that a 
discovery Avas not necessary, and that he did 
not seek a discovery; but he insisted that the 
bill could be sustained as a bill for an ac- 
count alone. It may well be doubted whether, 
upon this demuiTer, the couit can act upon 
the admission of the plaintiff's counsel, that 
no discovery is required, provided the bill it- 
self, upon its face, requires such discovery; 
and my impression is, that it cannot. I shall, 
therefore, consider the case as made by the 
bill. 

There is no special allegation that a discov- 
ery is necessary, and there are no special in- 
terrogatories annexed to the bill. It was, 
therefore, insisted, that no discovery could be 
required imder it. The 40th rule in equitj', 
while in force, relieved the defendant from 
making any discoveiy tmder a bill framed 
like the one in the present case, and contain- 
ing no special interrogatories; but this rule 
was expressly repealed by the 93d rule, which 
provides that "it shall not hereafter be neces- 
sary to interrogate a defendant specially and 
particularly, upon any statement in the bill, 
unless the complainant desires to do so, to ob- 
tain a discovery." I am inclined to think 
that, under this rule, the plaintiff is entitled 
to an answer, upon oath, to all the material al- 
legations of his bill; and that it is, therefore, 
properly a bill for a discovery and account, 
like the bill in the case of Nevins v. Johnson 
[Case No, 10,136]. If this be so, the case last 
mentioned, and the eases of Siclcels v. Glou- 
cester Manuf'g Co. [Id. 12,841] and Imlay v. 
Norwich & W. R. Co. [Id. 7,012] would seem 
to be decisive of this case, and to require that 
the demurrer should be overruled. 

There was another ground of jurisdiction 
insisted upon by the plaintiff's counsel, which, 
to say the least, is deserving of consideration. 
It was urged that, in an action at law for the 
infringement of a patent, the plaintiff can re- 
cover only the actual damages which he can 
prove he has sustained in consequence of the 
infringement (Hall v. Wiles [Case No. 5,954]; 
Buck v. Hermance [Id. 2,0S2] ; aiayor, etc., of 
New York v. Ransom, 23 How. [64 U. S.] 
487); while, in equity, he is entitled to re- 
cover the full amount of the profits made by 
the defendant by reason of the infrmgement 
(Livingston v. Woodworth, 15 How. [56 U. S.] 
546; Dean v. Mason, 20 How. [61 U. S.] 19S». 
It may often happen that the profits of the in- 
fringing defendant are much greater than any 
damages the plaintiff could prove he had sus- 
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tainea; and, in such eases, 'it could liardly be 
said tliat tlie Dlaintiff had a full and ade- 
quate remedy at law. In saicla a case, as, 
in matters ofaecount, courts of equity possess 
a concurrent jurisdiction, in most cases, with 
<-ourts of law (Mitchell v. Great Works 
Milling & Manuf'g Co. [Case Xo. 9,G62]) it 
would seem that there could he little doubt 
of the jurisdiction of a court of equity to or- 
der an account. But, without deciding this 
question, and upon the authority of the three 
cases first above cited, the demurrer is over- 
ruled, with costs. See, also, Porter v. Dixon 
[Id. 11,325]; Livingston v. Jones [Id. 8,414] ^ 
Jenkins v. Greenwald [Id. 7,270]. The de- 
cree upon the demurrer must be for the 
plaintife, and will be final, unless the defend- 
ants, within thirty days after notice of the 
order oTemiling the demuirer, file their an- 
swer to the bill, and pay the costs occasion- 
ed by the demurrer, 
[See Cases Nos. 11,004, 11,008. and 11,012.] 



Case M"o. 11,004, 

PERRY T. CORNING et al. 

[7 Blatchf. 195.11 

Circuit Court, N. D. New York. March, 1870. 

Patents — Suit by Assignee fok Isfiuxgemest 
— UN^KEcoRnED AssiGTfuiEST— Discovert 

AND ACCOONTIXG — EQUITV. 

1. Where a patentee assigns all his right, titie 
and interest in his invention and patent within 
and throughout a specified territory, this is such 
ii grant of exclusive right as warrants a suit 
in the name of the grantee for an infrnigemcnt 
within such territory. 

2. The omission to record such an instrument 
in the patent office within three months from 
the eseention thereof, does not render it in- 
valid, as between the parties thereto. 

3. Such an instrument, if unrecorded, is of 
no validitj', after the expiration of the three 
months, as against a subsequent purchaser from 
the patentee, for a valuable consideration, act- 
ing in good faith, without notice. 

4. W'hether, if such an instrument be not re- 
corded within the three months, an assignment 
afterwards made would prevail, although re- 
ceived with notice of the prior instrument, 
quere. 

5. A plaintiff who claims title through such 
an instrument, and sues in equity for an in- 
fringement of the patent, need not aver in. his 
hill the recording of the instrument, but may 
treat the defendant as a wrongdoer and put him 
to set up in his answer that he is a bona fide 
purchaser for vnlue, without notice. 

[Cited in Empire State Nail Co. v. Faulkner, 
55 Fed. 822.] 

6. Where a bill in equity for the infringement 
-of a patent prays for a discovery and an account 
of profits, and alleges that the plaintiff has no 
adequate remedy except in equity, it is not de- 
murnible on the ground that the plaintiff has an 
adequate remedy at law. 

7. Tliis court, as a court of equity, has a full 
concurrent jurisdiction with the circuit court, 
as a. court of law, of all actions for the infringe- 
ment of a patent. But, whether, as a court of 
equity, it can or will award damages irrespective 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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of the gains and profits accrued to the defend- 
ant from the infringement, or in addition to 
such gains and profits, quere. 

[Cited in Atwood v. Portland Co., 10 Fed. 
285.] 

8. Where T. transferred to S. all his right, 
title and interest in a patent, and snbse(iuently 
transferred to D. all his right, title and inter- 
est in the same patent, and subsequently S. re- 
transferred to T. all the interest T. had con- 
veywl to him: Held, that D. acquired nothing 
by' the transfer to him, and that such retransf er 
to T, did not enure to the benefit of D., so as to 
perfect his title. 

This was a demurrer to a bill in equity. 
The bill alleged, that one Dermis G. Little- 
field was the InrentOT of an improvement in 
stoves and received letters patent [No. 8,047] 
therefor, dated April 15th, 1851; that he 
made a further improvement, called a "sup- 
plying cylinder," for which he received let- 
ters patent December 30th, 1852; that, on 
the 5th of April, 1853, he entered into a con- 
tract with the firm of Treadwell & Perry, 
whereby he "did assign and transfer to the 
said firm of Treadwell & Perry all the right, 
title and interest which the said Littlefield 
possessed, and which he might thereafter 
possess, to the aforesaid invention, improve- 
ment or patent, or the patent or patents that 
might be granted for said inventions or any 
improvejuents therein, and in any extension 
or extensions thereof, within and through- 
out the district and territory embraced with- 
in the states of New York and Connecticut, 
for and during the term for which the afore- 
said letters patent were granted, and the 
terms for which any patent for the aforesaid 
improvement, and any other improvement 
or improvements thereof, or extensions for 
or ^f either thereof, might be granted, either 
to the said party of the first part, or his 
heirs, executors, administrators or assigns, 
to manufacture and sell the same within the 
states of New York and Connecticut." There 
was no averment that that instrument had 
been at any time recorded in the patent office 
of the United States. The bill then set out 
a further agreement between Littlefield and 
Treadwell & Perry, dated September 10th, 
3853, by which Littlefield sold, assigned, &c., 
to Treadwell & Perry, their executors, ad- 
ministrators, and successors in business, 
"the exclusive right to make, use and vend 
a certain invention of a coal-burner, em- 
braced within certain letters patent of the 
IFnited States granted to him, bearing date 
the loth day of April, 1851, and all im- 
provements therein made or which may 
hereafter be made, within and throughout 
the whole United States," except Lowell, 
Massachusetts, for and dm*ing the term or 
terms for which ajiy patents therefor had 
already been or might be thereafter issued, 
and for and during any extensions thereof 
which might be granted either to the said 
Littlefield or to his heirs, &c., as applied to 
stationary and hot air furnaces. Then fol- 
lowed a; guaranty to Treadwell & Perry of 
the full and uninterrupted enjoyment of the 
said use, as applied to hot air furnaces, as 
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against all persons in tbe United States, ex- 
cept in Lowell, and an agreement t)y I/ittle- 
field to defend any suit or suits whieli miglit 
be brought against Treadwell & Perry, afEeet- 
Ing the validity of the said patent, or for any 
alleged violation of any previous patent by 
tlie use and enjoyment of the rights therein 
conveyed to them, and to save them harmless, 
and to prosecute, when required by them, all 
persons who should infringe the patent or 
patents. In consideration thereof, Treadwell 
& Perry agreed to make and sell furnaces 
embracing such coal burner, to advertise, &c., 
to bring them into usej and to pay him ten 
per cent, of the amount of their sales of 
said furnaces embracing the said invention. 
Then followed some other provisions relating 
solely to such aii'-fumaces, and providing for 
the contingency that the aforesaid furnaces 
should be found not to answer the piu:pose. 
This instrument was recorded in the patent 
office. The- bill alleged, that, by that and the 
prior assignment, the sole and exclusive right 
to the wbole interest in the letters patent afore- 
said, and all improvements thereon and ex- 
tensions thereof, became vested in Tread- 
well & Ferry. It then continued: "And your 
orator avers, that he has succeeded to, and is 
now vested with, all their legal and equitable 
rights." The biU then set out numerous re- 
i^ues and patents for further improve- 
ments made and procured by liittlefield. It 
then averred, that Treadwell «& Periy sold 
and transferred to one George W. Sterling 
all their interest in the before-mentioned 
contracts and patents and improvements, by 
assignment dated March 5th, 1862, and re- 
corded May 31st, 1862; that, on the 7th of 
April, 1862, the said Treadwell & Perry, as- 
signed all their interest in the said contracts 
and patents to one Andrew Dickey, by as- 
signment recorded June 26th, 1862; that, on 
the last-named day, by assignment record- 
ed on the same day. Sterling assigned to 
Treadwell & Perry all the interest they 
had transferred to him; and that, on the 
2d of July, 1862, Dickey assigned all his 
interest to Mary J. Perry, by an assignment 
which was recorded July 29tli, 1862. Of 
these several assignments the plaintiff [John 
H. Peny, trustee and executor] made profert. 
Then followed this averment: "And youi" 
orator further shows unto your honors, that, 
in or about the month of August, 1862, Mary 
J. Perry, of, &c., had, by legal assignment, 
become and was then vested with all the 
legal rights in said letters patent which, by 
the agreements and assignments hereinbe- 
fore referred to, had been transferred to the 
said Treadwell & Perry, and then, as your 
orator avers, had the exclusive right to 
practise the inventions and improvements se- 
cured tliereby within the states of New York 
and Connecticut." The bill then averred, that 
Mai-y J. Perry thereupon, filed a bill against 
Littlefleld and Ira Jagger, in this court, al- 
leging infringement by tnem and praying 
damages. It then set forth proceedings in ' 



that suit, including a revival of it, on the 
death of Mary J. Perry, in the name of t he- 
plaintiff, as trustee and executor, and a de- 
-cree affirming that, by virtue of the agree- 
ment of April 5th, 1853, Mary J. Perry was^ 
and the plaintiff, as tnistee and executor, had 
become, vested with the exclusive right, 
within the states of New York and Connecti- 
cut, of making, using and vending stoves em- 
bracing the improvements mentioned in tlie 
several letters patent referred to, awarding 
to the plaintiff all the gains, &c., which had 
arisen or accrued to the defendants in that 
suit, and directing an account to be taken by 
one of the masters of this court The only 
fmther statement in the bill, which is ma- 
terial to the points i-aised by the demurrer, 
was this: "that the said defendants, Erastus 
Coming, Erastus Corning, Jr., and Gilbei-t C. 
Davidson, were, at the times hereinafter 
mentioned, co-pax'tners in business in the city 
of Albany and state of New York, under the 
firm name and style of Erastus Cornhig &. 
Company; tihat, some time between the first 
day of January, 1861, and the first day of 
January, 1863, said defendants, as such firm 
of Erastus Coming & Company, entered into 
a certain contract or agreement with the said 
Dennis G. Littlefield, whereby the said de- 
fendants were to manufactmre and sell, with- 
in the states of New York and Connecticut, 
certain stoves containing some or all of the 
inventions and improvements secured to the 
said Littlefield by virtue of the several let- 
ters patent and re-issues of the same herein 
before-mentioned and referred to," and that 
"the defendants proceeded to manufacture 
and sell, and did manufacture and sell, within 
the territory aforesaid, stoves of the patents 
and re-issues of patents as herein before-men- 
tioned." It tben avers great gains, &c., by the 
defendants and prays an account and the pay- 
ment thereof by the defendants, as damages 
for their infringement of the plaintiff's rights. 
The defendants demurred to the bill, assign- 
ing various special grounds of demurrer. The 
two gi'ouuds mainly relied upon were: (1> 
That it appeared, by the bill,, that Mary J. 
Perry had no title to the patent, invention or 
improvements claimed, nor had the plaintiff, 
as her trustee or executor, because, on tlie 
7th of April, 1862, when Treadwell & Peny 
assigned to her assignor, Dickey, they had no 
right, title, or interest therein, which they 
could assign, they having already, on the 5tii 
of Mai'ch, 1862, assigned all their interest to 
Sterling, who then held the same; and (2) 
that the alleged transfer of the patent or ex- 
clusive right hy Littlefield to Treadwell & 
Perry, on the 5th of April, 1853, imder whicb 
alone they or the plaintiff could claim the 
exclusive right to make or use the invention 
in the manufacture of stoves, and which was 
the only right which the defendants were 
charged with infringing, was of no validity 
as against the defendants, and could warrant 
no suit against them, because it had not been 
recorded in the patent office. 
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Jolin H. Reynolds, for plaintiff. 
Amasa J. Parker, for defendants. 

WOODRUFF, Circuit Judge. Tlie charge 
made against the defendants in tlie bill is, 
that they have manufactured and sold, -with- 
in the states of New York and Connecticut, 
stoves containing some or all of certain in- 
ventions and improvements secured by let- 
ters patent issued to Dennis G. Littlefield. 
The title of the plaintifC is derived through an 
instrument executed by the patentee. Little- 
field, by which, as alleged in the bill, he as- 
signed and transferred to ihe firm of Tread- 
well & Perry all the right, title and interest 
of Littlefield in the Invention, patent and pat- 
ents in question, and in any extension there- 
of and any improvements thereon and any 
patents that might be granted therefor, "with- 
in and throughout the district or territory 
embraced within the states of New York and 
Coimeeticut" The terms of this instrument, 
as more fully set forth in the bill, hnport an 
absolute sale and transfer of the patents, in- 
ventions and improvements, for a valuable 
consideration, but only so far as relates to a 
specified territory or district. As to siich dis- 
ti'ic't, the assignment is unqualified, and, ex vi 
termini, excludes the patentee from any in- 
terest in or control over the rights secured by 
the letters patent. Such an instrument, if 
not technically an assignment of the patent or 
an undivided part thereof, is a grant of the 
exclusive right under the patent to use, and 
to grant to others to make and use, the thing 
patented within and throughout a specified 
part of the United States, and warrants a 
suit ki the name of the grantee or assignee, 
for an infringement withm the territory 
named. Act July 4, 1836, §§ 11, 14 (5 Stat 
121, 123); Brooks v. Byam [Case No. 1,948]; 
Gibson v. Cook [Id, 5,393]; Potter v. Hol- 
land [Id. 11,329]; Gayler v. Wilder, 10 How. 
[51 U- S.] 477, 494. ^As to such an lnstru^ 
ment, the act of congi-ess provides explicitly, 
tliat it "shall be recorded in the patent oflace 
within three months from the execution there- 
of." The meaning and effect of this provi- 
sion must be regarded as settled to this ex- 
tent, at least, namely; (1) The omission to 
record the instrument within three months 
does not render it invalid, as between the 
parties thereto; (2) the unrecorded instni- 
ment is of no validity, after the expiration of 
three months, as against a subsequent pm*- 
chaser from the patentee, for a valuable con- 
sideration, acting in. good faith, without no- 
tice. Brooks V. Byam [supra]; Pitts v. 
Whitman [Case No. 11,196]; Blanchard's 
Gun-Stock Turning Factory v. Warner [Id. 
1,521]; Gibson v. Cook [supra]; Potter v. 
Holland [supra]; Boyd v. McAlpin [Case No. 
1,748]; Case v. Redfield [Id. 2,494]. air. Jus- 
tice McLean, in Boyd v. McAJpin, expresses 
the opinion, that, if an assignment be not re- 
corded within three months, an assignment 
afterwards made would prevail, although re- 
ceived with notice of such prior assignment 
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But this dictum was not material to the point 
decided, namely, that, as against a mere 
wrongdoer, the assignment was valid though 
not recorded; and it is not in harmony with 
other cases. And the language of the court 
In Brooks v. Byam [supra], and Pitts v. Whit- 
man [supra], seems to Import that, although 
such unrecorded assignment is not void, no 
suit can be maintained, and no recovery be 
had, against any third person by virtue there- 
of, unless it be recorded before, or pending 
the suit This, however, is inconsistent with 
the case of Boyd v. McAlpin [supra], and is 
not, I think, to be regarded as settled. 

For the purposes of the present case, it is 
not material to discuss either of these last- 
named points. It is suflicient to say, that, 
as against a purchaser in good faith, for 
value, without notice of any prior assignment, 
an assignment not recorded within the time 
limited in the act is not valid, and will not 
afCect his rights acquired from the patentee 
before such record Is made; and that, on the 
other hand, the instrument, though not record- 
ed, is a perfectly valid instrument, and effect- 
ual according to its purpoi't, as against the 
assignor and all others except third persons 
who, in good faith, for value, without notice, 
become purchasers or acquire rights or inter- 
ests in or under the patent The plaintiff 
here has, therefore, set out an assignment 
which was sufficient to vest the title in 
Treadwell & Perry. He had a right, as mat- 
ter of pleading, to ti-eat the defendants as 
wrongdoers, and put them to set up in their 
answer that they were bona fide purchasers 
for value, without notice, or that, in like good 
faith, they entei'ed into the agreement with 
the patentee and assignor, by which they ac- 
quired the right to use the patent 

I do not perceive the materiality or perti- 
nency of the agreement of September, 1853, 
by which Treadwell & Perry were given the 
exclusive right to use the invention, as ap- 
plied to hot air fm-naces, throughout the 
United States. Though recorded. It gave no 
notice of their right to use it for the manu- 
facture of stoves in New York and Connecti- 
cut; and it is for making stoves that the de- 
fendants are sought to be charged. It contains 
no reference to the prior agreement I have 
carefully considered the claim of the defend- 
ants' counsel, most earnestly insisted upon, 
that the instrument of the 5th of April, 1853, 
is not only not an assignment of the whole or 
of an undivided part of the patent, but is 
not even a grant of the exclusive right to 
make and use, and to grant to othei-s to make 
and use, within the act of congress requir- 
ing such assignments and grants to be re- 
corded, and authorizing suits in the name of 
the assignee or grantee of the exclusive right 
above referred to. AlthoTigh the instrument 
does not employ the terms, "to grant to oth- 
ers to make and use" the invention, &c., I 
think its just construction fully excludes the 
patentee from all interest in, or control over, 
the invention, or the manufactm-e or use of 
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the tiling patented, within the specified terri- 
toiy, and so excludes him from any right to 
confer the privilege upon any others. He 
assigns all his right, title and interest in the 
invention, improvement or patent, within and 
throughout the two states mentioned, for the 
teim of the patent, and the terms of any pat- 
ent for the same or other improvements there- 
of, or any extensions for or of either thereof, 
which might be granted to the assignor, or 
his heirs, executors, administrators or assigns, 
to manufacture and sell the same within the 
states of New York and Cvnnectieut. This 
tmnsfers the whole interest of the patentee 
in those states; and the conefuding words of 
the granting clause do not restrict the gran- 
tees to the manufacture in their own per- 
sons. They are descriptive of the future and 
other improvements and extensions which 
might thereafter be granted to the patentee, 
to manufacture and sell in New York and 
Connecticut, and are not limitations or quali- 
fications of the full right, title and interest 
in the invention and its use, previously there- 
in granted. That the assignment gave to 
Treadwell & Perry the entire monopoly which 
the patentee before had in those states, and to 
the exclusion of the patentee himself, is, I 
think, quite certain; and this is made the 
test of the right to sue, in Gayler v. Wilder, 
10 How. [51 U. S.] 477, 494, by Chief Justice 
Taney. 

As to the objection that the plaintifE has 
an adequate remedy at law, it might suffice 
to say, that this objection was overruled in 
this court on the former demurrer herein, 
and no sufficient reason exists for reconsid- 
ering that determination made before I be- 
came a member of the court. But I am 
clearly of opinion, that, under the 17th sec- 
tion of the act of July 4th, 183G (5 Stat. 124), 
a party is at liberty to select his forum, al- 
though he seeks a recovery of money only, 
and neither seeks nor requires a discovery 
or other ancillary or further relief. No lan- 
guage could be employed to declare the juris- 
diction of the courts at law and in equity 
more completely concurrent than is there 
found, or which would more clearly indicate 
that the party aggrieved may resort to ei- 
ther. Holding the jurisdiction of the sub- 
ject-matter to be concurrent does not, how- 
ever, necessarily imply that the measure of 
relief or recovery will be the same in either 
court. At law, the plaintifiC recovers dam- 
ages, as such, and the plaintiff must prove 
the damages sustained by him from the in- 
fringement. In equity, the plaintiff may 
seek and may require an account of the gains 
and profits derived by the defendant from 
the unlawful infringement, and these gains 
and profits he may recover. This is what 
the plaintifE here prays, and his prayer, in 
this respect, is not prejudiced because he 
says that those gains and profits are the 
damages which he has suffered. The ques- 
tion whether a plaintiff can in equity recover 
damages, as such, irrespective of the gains 



and profits derived by the defendant from 
the unlawful use of the plaintiff's invention, 
does not arise on this demurrer. That ques- 
tion appertains to the measure or quality of 
the relief which may be granted in the courts 
respectively, and not to the jurisdiction of 
either court to entertain the subject and give 
the relief, whatever it may be, which it is 
competent to give, according to the principles 
governing it, whjen Its jurisdiction is duly in- 
voked. 

The objection that the plaintiff fails to 
show title under the assignment to Treadwell 
&, Peny seems to me well taken. At the 
date of the transfer by Treadwell & Perry 
to Dickey. April 7th, 1S62, under which 
transfer the plaintiff now claims title, they 
had, so far as is disclosed by the bill, no 
right, title or interest in the patent, which 
they could transfer. They had ali'eady, 
March 5th, 1862, transferred all their right, 
title and interest to Sterling, and Dickey, 
therefore, took nothing by their transfer to 
him. The bill alleges that, on the 26th of 
June, 1862, Sterling assigned and transferred 
to Treadwell & Perry all the interest they 
had transfeiTed to him on the 5th of March, 
1862; and the plaintiff insists that this last- 
named transfer enured to the benefit of 
Dickey, and so perfected his title, and the 
brief seems to intimate that Mr. Justice Nel- 
son has so held in the case of Perry v. Lit-, 
tlefield [case unreported]. I should hesitate 
in holding the conti-aiy in respect to the title 
of the same plaintiff, if, upon the same facts, 
and on consideration of the same question, 
that learned and greatly esteemed judge, 
and my senior in this circuit, has pronounced 
the plaintiff's title good. But, neither the 
pleadings nor the proofs nor his opinion are 
submitted to me. Upon the best considera- 
tion I have been able to give to the question, 
I am not able to perceive how Dickey ac- 
quired title, upon the paere facts alleged in 
this bill. It would be easy to suggest not 
only a possibility, but even a probability, 
that he did so, by supposing facts which are 
quite probable and yet are not averred; and, 
it is quite possible that such facts were 
proved in the case before Mr. Justice Nelson. 
Thus, it does appear that the transfer from 
Sterling to Treadwell & Pen-y, though dated 
June 26th, 1862, more than two months after 
the date of their transfer to Dickey, was 
recorded at the same time with the latter. 
Now it is quite possible that they were de- 
livered at the same time, and that Dickey, 
aware of the outstanding title of Sterling, 
did not accept the transfer of April 7th, 18C2, 
until the retransfer by Sterling to Treadwell 
& Perry was obtained; or, the nature of Ster- 
ling's interest may have been such that it 
had, in equity, wholly ceased at the time 
when the ti-ansfer to Dickey was made; or, 
there may be other facts and reasons why 
Dickey acquired the whole equitable, if not 
legal, title, both as to Sterling and Tread- 
well & Perry, notwithstanding the retrans- 
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fer had not tlien been made. But this bill 
cannot be aided by indulging in sucb. con- 
jectures. Tlie case must be dealt -with as 
the plaintiff bas stated it; and, on tbe face 
of bis statement, tbe title -n^as in Sterling 
and did not pass by tbe assignment to 
Dickey. 

There is no 'question here as to tbe effect 
pf an after acquired title upon tbe rights of 
an assignor or his assignee, ■n'bere tbe for- 
mer has warranted tbe title which he trans- 
fers. • No warranty is here alleged. Nor, if 
th-a implied warranty of title which has been 
held to arise in favor of the purchaser on tbe 
sale of a chattel, would operate as an estop- 
pel, and so secure to tbe purchaser a title 
subsequently acquired by the vendor, will 
such implied warranty aid tbe plaintiff here. 
This was a mere assignment of the right, 
title and interest of Treadwell & Perry. As 
alleged in the bill, it was that and nothing 
else; and no facts, in respect of considera- 
tion, or otherwise, are stated, which would 
have made it inequitable in Treadwell & Per- 
ly to set up a title afterwards acquired, even 
against Dickey. Nor is the case in this re- 
spect aided by tbe decree which is set out in 
the bill, and which purports to establish the 
title of the plaintiff as trustee. It unques- 
tionably lias that effect as between tbe plain- 
tiff and Littlefield and Jagger, the defend- 
ants in that suit; and, as against persons 
claiming under them by title subsequently 
acquired, it may have such effect. But it is 
not even averred in the bill that that suit 
was commenced before these defendants ac- 
quired from Littleiield tbe right to manu- 
facture. They were not paa-ties to that liti- 
gation, and neither on the groimd of notice 
by lis pendens, nor otherwise, can they be 
affected by a suit commenced after their 
rights accrued. Upon the ground, therefore, 
that it is not shown by the bill that the 
rights and interests of Treadwell & Perry 
under the assignment of April 5th, 1853, 
were, either at law or in equity, vested in 
Mary J. Perry, under whose will the plain- 
tiff claims as trustee, I conclude that the bill 
IS defective. I do not overlook the general 
averments of title in Mary J. Perry and in 
the plaintiff. They are not, in the connection 
in which they stand, independent allegations 
of facts, but inferences or averments by way 
of giving construction to the facts which are 
alleged, or declarations of the legal effect of 
the facts stated. Judgment should be or- 
dered for tbe defendants on the demurrer, 
with leave to the plaiutiff to amend, on pay- 
ment of the costs of the demurrer. 

HALIf, District Judge. I concur. I also 
suggest, that the bill does not contain any 
sufficient averment of the infringement c^ 
the patent, after the time when it is alleged 
that tbe right of Mrs. Perry accrued. The 
bill states the assignment to her to have been 
made on IJie 2d day of July, 1862, and only 
alleges that the infringement was after the 
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making of the contract between tbe defend- 
ants and Littlefield, which it is averred was 
"entered into" some time between January 
1st, 1861, and January 1st, 1863. 

[For other case involving this patent, see note 
to Perry v. Littlefield, Case No, 11,008. See, 
also, Same v. Corning, Id. 11,003, and Same v. 
Starrett, Id. 11,012.] 
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PERRY Gt al. V. CRAMMOND et al. 

[1 Wash. C. 0. 100.] 1 

Circuit Court, D. Pennsylvania. April Term, 
1804. 

Bills asv Notes — Bona Fide Holder of Ac- 
commodation Bill— Illegal Coxsidekatioit^ 
Delivekt aftek Death of Drawer. 

1. "When an accommodation bill goes into the 
hands of a boua fide holder, even with notice of 
its particular character, he is entitled to recover 
the amount thereof from the drawer. 

2. BiUs, drawn for an illegal consideration, or 
for one which happens to fail, cannot be en- 
forced by one having notice of their character. 

3. Bills, delivered after the death of the draw- 
er, to a person who had made advances upon 
their faith, to the drawer, who had them in his 
possession, for the purpose of raising money 
for the drawer; may be enforced against the 
representatives of the drawer. 

This suit was brought by the assignees of 
Nantes, surviving partner of Muilman & 
Company [against Crammond and others, ex- 
ecutors of Cay, surviving partner of Clow 
& Cay], to recover £18,000 sterling, tbe 
amount of forty-seven bills of exchange, with 
damages at the rate of twenty per cent. 
The case, from the evidence, was as fallows: 
Joseph Hadfield, in London, was the confi- 
dential friend of Glow & Cay of Philadelphia, 
received their remittances, and negotiated 
their business to a large amount. The af- 
fairs of Clow & Cay getting considerably 
embarrassed, and Hadfield, having exhaust- 
ed his ingenuity to keep their credit afloat, 
by accepting and taking up a great number 
of bills drawn on him and others; at length 
advised him to send on to him a number of 
bills drawn upon him, Hadfield, in favour of 
any one of bis clerks, vai-ying the name, 
which he, Hadfield, could use as occasion 
might require, to raise money, until remit- 
tances of a more substantial kind could 
come. In pursuance of this advice, the bills 
in question were sent forward," drawn on 
Hadfield, at sixty days, part of them in fav- 
our of Murdock, and part in favour of Red- 
dick, two of the clerks of Clow & Cay, and 
were endorsed in blank. They were re- 
ceived by Hadfield in February and ^larch, 
and remained in his possession until tbe 
transfer to Nantes took place. Muilman & 
Company were the friends of Hadfield, and 
enabled him, by great advances, to keep up 

1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, uader the 
supervision of Richard Peters, Jr., Esq.] 
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not only his own credit, but that of Clow & 
Cay; who, by letter to Muilman & Com- 
pany, in March or April, agreed to guaranty 
any negotiations which might take place be- 
tween them and Hadfield, their friend; and, 
on their account, subsequent to this letter, 
and on the ground of it, viz. in April and 
May, 1793, upwards of £19,000 were ad- 
vanced by Muilman & Company to Had- 
field, which was by him applied to the use 
of Clow & Cay. It appears, by an account 
stated by ^he master, in a suit instituted in 
the court of chancery, in England, by the 
defendants, against the plaintiffs and Had- 
field; that, during the months of April, May, 
June, July, and August, 1793, balances, from 
£6,000 to £17,000, were due from Glow & 
Cay to Hadfield; but, by remittances made 
in August and September, they were dis- 
charged: and, finally, a balance of about 
£8,000 was reported to be due from Hadfield 
to Clow & Cay, without Including the bills 
in question. Clow died on the 24th of Sep- 
tember, of which Hadfield and Nantes heard 
the last of October, and it was confirmed 
the 6th of November, 1793; on which day, 
also, the death of Cay was known; and 
Nantes, knowing that Hadfield had in his 
possession the bills in question, and the pur- 
pose for which they were deposited with 
him; he, on the 6th of November, demanded 
of Hadfield, that he would accept those 
bills as of the 4th of September, that they 
might be protested on that day, viz. the 6th 
November, and delivered to him, Nantes, as 
a further and better security for the ad- 
vances made by Muilman & Company, for 
the use of Clow & Cay. All this was accord- 
ingly done, and the bills were then sent over 
here to be put in suit. At a subsequent pe- 
riod, an arbitration took place between 
Nantes and Hadfield, and a balance found 
due from the latter to the former of the 
£19,000; and £100 said to have been ad- 
vanced to Ifedfield, and by him applied to 
the use of Clow & Cay; but it does not ap- 
pear by this award, or by the report of the 
master in the sViit above mentioned, that this 
£19,000 was, or was not introduced into the 
account between Hadfield and Clow & Cay. 
Muilman & Company kept no account what- 
ever with Clow & Cay; and, by Hadfield's 
accounts, none of his advances are stated as 
being made by Muilman & Company, but 
generally as by himself. Hadfield, in his 
answer to the defendants* bill, and in his 
deposition taken in this cause, states, that 
the advances were made for the use of Clow 
& Cay, and were so applied; and, that the 
bills in question were delivered to Nantes, 
in order to give him a priority against the 
estate of Clow & Cay; and that the amount 
of them was to be carried to the credit of 
Hadfield, on account of the a'dvances made 
by Muilman & Company to him for the use 
of Clow & Cay, and otherwise; and, by that 
means, to lessen the balance due from Clow & 
Cay to Hadfield, or, in other words, the bal- 
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ance due from Hadfield to Muilman & Com- 
pany. 

It further appeared by the evidence, that 
Hadfield communicated, at all times, freely 
and fully, to Muilman & Company, respect- 
ing the affaii-s of Clow & Cay; and that the 
remittances made by Clow & Cay to Had- 
field, passed into the hands of Muilman & 
Company. Hadfield, in his answer and depo- 
sition, states that the bills were deposited 
with him for his own indemnification, as 
well as to enable him to obtain advances. 
When Hadfield delivered the bills to Nantes, 
it was agreed that Nantes should proceed 
immediately against Clow & Cay; it not 
being intended that he, Hadfield, was to pay 
when they became due. 

The defendants' counsel objected to the re- 
covery: 1. That these were accommodation 
bills, sent to Hadfield for a particular pm-- 
pose, and used for a different one; and this 
being known to Nantes, he stood in the 
shoes of Hadfield, and could not recover. 
The letter from Hadfield to Clow & Cay, of 
November, 1792, calling for these bills, 
states, that "they may be useful to support 
our mutual credit," which shows that tliey 
were not merely for the use of Glow & Caj'; 
and, therefore, passed to Hadfield without 
consideration, or with a knowledge that they 
were not to return here as protested bills. 
They cited 3 Term E, 80. 2. The agreement 
of Nantes, not to resort to Hadfield, defeats 
his remedy against the drawer, as such an 
agreement is repugnant to the acceptance, 
which binds the acceptor absolutely to pay; 
and such a discharge defeats the remedy over 
which the drawer might have. Chit. 82, 84; 
3 Brown, Ch. 1; 2 Bos. & P. 62; 4 Ves. 829. 

3. The debt due from Clow & Cay, if it ex- 
isted at all, was for the advances made to 
Hadfield on their account, and on the foot 
of the guarantee; and it was, therefore, a 
mere simple contract debt; and Hadfield, as 
an agent, had no right, after the death of 
Clow & Cay, to change the nature and dig- 
nity of the debt, to one upon protested bills 
of exchange; which, by the laws of Penn- 
sylvania, have a preference over other debts 
due from a deceased person. The authority 
of the agent was superseded by the death of 
Clow & Cay, and notice thereof to the agent. 

4. The antedating the acceptance was an ir- 
regularity, contraiT to the usual course of 
mercantile negotiations; and, upon this 
ground, the plaintiffs cannot recover. It was 
precipitating the time of payment, which 
the drawer could not lawfully do. 

In answer to these objections by the plaiu- 
tiflfs' counsel, it was said: 1. That though 
these may be called accommodation bills, 
yet, they were for the accommodation of the 
drawers, and to indemnify the drawee for 
his own advances, or to enable him to raise 
money upon; consequently, not only Had- 
field, but any person making such advances, 
were entitled to recover upon them, Had- 
field, as agent, had a lien for any balance due 
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liim, as -well on tliese bills as upon any 
other property of the drawers in his hands. 
Cowp. 251. 2. The doctrine was admitted, 
in cases where, by the discharge of the draw- 
er, or a prior endorser, you destroy the rem- 
edy oyer which the endorsee might have. 
That case is unlilce. the present; for Had- 
field, being a creditor of the drawers, to the 
full amount of the advances made by Muil- 
man & Company lor their use, the discharge 
of the drawee, could not, in any event, af- 
fect the rights of Glow & Cay. 3. The bills 
being deposited with Hadfleld, for the pur- 
poses before mentioned, he had an interest 
coupled with his powers as agent, and might 
endorse the notes for the purpose of his own 
indemnification, as well after, as before the 
death of the drawers. 2 East, 227. 4. In 
eases of bills regularly negotiated, the doc- 
trine contended for is admitted. But this is 
a peculiar case; and the purpose for which 
the bUls were lodged, impliedly authorized 
Hadfleld to accept or use them, in any man- 
ner most likely to eflEect those purposes. 

jMessrs. IngersoU, Lewis, and Binney, for 
plaintiffs. 

Edward Tilghman and Mr- Rawle, for de- 
fendants. 



WASHINGTON, Cii'cuit Justice (charging 
jury). These have been called accommoda- 
tion bills, and, in one sense of the term, 
they may be so considered; but it does not 
follow, that an endorsee of them, for a valu- 
able consideration, though with full notice 
of every circumstance attending them, may 
not recover. If they were * deposited with 
Hadfleld for the accommodation of the 
drawers, to enable him to raise money for 
their use. or for his own indemnification; 
they were given for a consideration, and 
would give a right of recovery to any per- 
son who might choose to purchase, and pay 
a full consideration of them. Nay, if they 
had been drawn for the accommodation of 
Hadfleld, and with a view to enable him to 
j-aise money upon the credit of the drawers; 
tliey, after thus lending their names, could 
not resist payment to a bona fide purchaser 
of them, though notice was given at the 
time of transfer, of the purpose for which 
they were dx-awn. Wherever a bill is drawn 
for a consideration which Is illegal, or which 
happens to fail, neither the payee, nor any 
subsequent endorsee, with notice, can recov- 
er; but that is Quite a difEerent case from 
the present. • 

The nature of this transaction, the pui-pose 
for which these "bills were drawn and re- 
mitted, and the double character in which 
Hadfleld stood as drawer and agent; fur- 
nish answers to most of the objections 
against the plaintiffs' right of recovery. The 
bills were sent over with blank endorse- 
ments, and were to be used as occasion 
might require, for supporting the credit of 
CloAv & Cay. No doubt the plan contem- 
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plated by Clow & Cay, and also by Hadfleld, 
was to dispose of as many of these bills at 
a time, as would raise money to enable Had- 
fleld to take up such bills as were becom- 
ing due; and in case remittances should ar- 
rive in time, again to take up such of these 
bills, as had been negotiated, and were be- 
coming due, by a negotiation of more of 
them; so as; to postpone the protest of any 
of them, until remittances should arrive. If 
Hadfleld should be able, from his own funds, 
or from the aid of friends, to i-aise money 
for the above purposes; he was authorized, 
by Clow '& Cay, as he expressly swears in 
his answer to the defendant's bill in Eng- 
land, to hold or use those bills for his in- 
demnification and repayment; or he might 
at any time have delivered them over to 
any person, advancing money for the use of 
Clow & Cay; and therefore, if he had deliv- 
ered these bills to Muilman & Company, as 
they made their advances, or even if the ad- 
vances had been made upon the security of 
these bills, and under a promise to deliver 
tiiem when called for; in the former case, no 
doubt could exist of the plaintiffs' right to 
recover; and even in the latter case, I 
should incline to think that the delivery, aft- 
er the death of Clow & Cay, might not be 
open to the objections which have been 
made. But, as it appears, obviously, that 
the advances made by Muilman & Co., were 
upon the credit of Hadfleld. backed by the 
guarantee of Clow & Cay; Hadfl&d could 
not, merely upon the ground of those ad- 
vances, ti'ansfer these bills, after the death 
of Clow & Cay, for the purpose, as Hadfleld 
declares, of giving Nantes a better security. 
The intention of sending him the bills, hav- 
ing been, to enable him, on the credit of 
them, to raise money; not to protest them, 
with a view to securing prior advances, 
made upon another account. This however, 
is of very little consequence in the present 
case; because, if Hadfleld has, from his own 
funds, or from those of Muilman & Co., ad- 
vanced for Clow & Cay, a sum equal to 
the amount of the bills in suit, he thereby 
became a creditor of Clow & Cay, to that 
amount; no matter from whom he obtained 
the money; and in the latter case, being to 
that amount the creditor of Clow & Gay, and 
the debtor of Muilman & Co., he had a 
right, at any time, to pass away these bills, 
for the purpose of repaying or indemnifying 
himself; and this brings us to the great 
question, whether he was a creditor of Clow 
& Cay, to this or any other amount, at the 
time he delivered over the biUs to Nantes. 
It must be admitted, that advances, to a 
larger amount than these bills, were made 
by Muilman & Co, to Hadfleld, for the use of 
Clow & Cay; but the question is, whether 
they were not discharged by remittances 
made by Clow & Cay to Hadfleld. In the ac- 
count stated by the master in England, we 
find veiy large sums of money paid by Had- 
fleld for the use of Glow & Cay, leaving at 
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the end of every month, from February to 
August, large balances due from the latter 
to the former. But from that period, remit- 
tances came to hand in suflacient abundance 
to turn the balance in favour of Clow & Cay; 
and this ultimately settled down to more 
than £8000. Now, if the advances made by 
Hadfield during that period, were out of the 
moneys procured by him from Muilman & 
"Co., and there is not the slightest ground 
for supposing that they were excluded from 
the account; then it is plain, that they were 
ultimately discharged; and as to this ques- 
tion, it is of no conseauenee whether Had- 
field appropriated the remittances to his 
own use, or paid them over to Muilman & 
Co.; because, as the plaintiffs' right of re- 
covery can stand only upon the claim of 
Hadfield to indemnity, if he has been paid, 
he has been indemnified, and the ground of 
action is taken away. It is to be remarked, 
that no accounts were kept between Muil- 
man «Sr Co. and Clow & Cay, but between 
Muilman & Co. and Hadfield, and between 
Hadfield and Clow & Cay. If, then, as Had- 
field received money from Muilman & Co., 
he paid it away for the use of Clow & 
Cay, and charged them with it, as an ad- 
vance from himself; so soon as he received 
remittances, they were of course entered to 
the credit of Clow & Cay; and as far as 
they extended, discharged those advances. 
Indeed, it appeare from the correspondence 
between "Hadfield and Clow & Cay, that 
most of the remittances went into the hands 
of Muilman & Co. That Hadfield is indebt- 
ed to Muilman & Co. upwards of £19,000, 
appears by the award made in favour of the 
latter, and it is as clear that Muilman & 
Co., at different times, made advances to 
Hadfield, to an amount exceeding that sum 
more than five times. These advances, no 
doubt, enabled Hadfield to support the credit 
of his different correspondents, as well as 
his own. But upon what principle, is it 
to be said, (that the balance found due from 
Hadfield to Muilman & Go. shall be fixed 
upon the shoulders of Clow & Gay? It is 
not in proof, that all the advances for Clow 
& Cay have not been paid to Hadfield, by 
the remittances made him by Clow & Cay; 
and if he has failed to pay them over, Muil- 
man & Co. must look to Hadfield for indem- 
nification. It is, certainly, if not a suspi- 
cious circumstance, at least one much to be 
wondered at. that in no part of Hadfield's 
deposition or answer, does he state that the 
advances made by Muilman & Co., and ap- 
plied to the use of Clow & Cay, were not 
debited in hi& account with the latter; and 
in his deposition he states, that the amount 
of the bills delivered to Nantes, was to be 
carried to the credit of him, Hadfield, on ac- 
count of advances by Muilman & Co. to 
him, for the use of Clow & Cay, and other- 
wise, so that it is left to conjecture, from 
this impression, which sum remained un- 
paid of the advances made by Muilman & 



Co., and' what poilion of these bills were 
to be applied to the credit of other accounts. 
As to the objection, on the gi-ound of the 
acceptance being antedated, as well as oth- 
er irregularities attending the negotiation of 
the bills, I will not say that they would be 
fatal in a transaction so peculiar in its 
natm-e as the present, if Nantes appeared to 
have been a fair bona fide purchaser, upon 
the ground of a debt due from Hadfield to 
him for money advanced to him for Clow &■ 
Gay, and from them to Hadfield. still re- 
maining unpaid; because from the nature of 
the trust reposed in Hadfield, he could not 
easily negotiate them in the ordinary waj-, 
to answer the purposes for which they were 
deposited with him. The Question then, for 
the jury, will be, whether Hadfield was a 
creditor of Clow & Cay, for advances to the 
amount of the bills in question; so as to au- 
thorize him or his endorsee to recover upon 
the ground of indemnity. If not, the verdict 
ought to be for the defendant; if othenvise, 
for the plaintilf. 

Verdict for the defendant. 

[For an action by the same plaintiffs against 
other defendants, see Perry v. Barry, Case No. 
11,000.] 
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Case N"o. 11,006. 

PERRY V. LANGLEY. 

[1 N. B. R. 559 (Quarto, 155); i 1 Am. I^w T. 

Rep. Bankr. 34; 7 Am. Law Reg. 

(N. S.) 429.] 

District Court, S. D. Ohio. March, 1868. 

Act of Bankkuftcy — Assignment usder State 
Law. 

1. A general assignment by an insolvent debt- 
or, though made for the benefit of all his credit- 
ors, is an act of bankruptcy under the bankrupt 
act of March 2d, 1867 [14 Stat. 517]. 

[Approved in Spicer v. Ward, Case No. 13,- 
241. Cited in Re Cohn, Case No. 2,966; 
Globe Ins. Co. v. Cleveland Ins. Co., Id. 3,- 
-. 486.] 

2. Where a creditor is about to get a judgment 
against his debtor, and the latter makes a gen- 
eral assignment under a state insolvent law for 
the benefit of his creditors, this is a convey- 
ance with intent to delay, defraud, and hinder 
the creditor, and is an act of bankruptcy un- 
der section 39 of the bankrupt act 

[Overruled in Langley v. Perrv, Case No. 8,- 
067. Cited in Re Louis, Id". 8,527. Ap- 
proved in Spicer v. Ward, Id. 13,241. Cited 
in Rison v. Knapp, Id. 11,861; Globe Ins. 
Co. V. Cleveland Ins. Co., Id. 5,486.] 

3. It comes also under the description of a 
conveyance to defeat or delay the operation of 
the bankrupt act 

[Approved in Spicer v. Ward, Case No. 13,- 
241.] 



1 [Reprinted from 1 N. B. R. 559 (Quarto, 
lo5j, by, permission.] 
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4, Where a debtor made an assignment under- 
u state insolvent law, and a creditor applied to 
the state court to have the security of the as- 
signees increased, this was not such an assent 
to the proceedings as estopped him from claim- 
ing that the assignment was an act of bankrupt- 
cy. 

[Cited in Re Schuyler, Case No. 12494: Re 
Williams. Id. 17,706; Re Kraft, 3 Fed. 893; 
Judson V. Courier Co., 8 Fed. 426.] 

5. A debtor made an assignment under the in- 
solvent law of Ohio, on May 23, 1867, and un- 
der it, a state court took cognizance of the mat- 
ter. On Jalv 17th, a petition in bankruptcy was 
filed by a creditor. Meld, that as to this matter 
the bankrupt act of 1SG7 was in force on May 
25th, and the United States court could right- 
fully take jurisdiction of the whole matter un- 
der' the petition filed in July. 

rCited in Re iSlerehants' Ins. Co., Case No. 
0.441; Re Bunster, Id. 2,136; Re Brink- 
man, Id. 1,834.] 

This -was a petition in bankniptcy, under 
the act of 1867, praying that Wm. H. Langley 
be declared a banki-upt. The only distinct 
act of banki-uptcy alleged in the^petition is 
that Langley, then being largely insolvent, 
on the 25th day of May, 1867, executed an as- 
signment of all his property to two assignees, 
named in trust for the benefit of all his cred- 
itors. This assignment is alleged to be fraud- 
ulent and void; as intended, first, to delay, 
defraud, or hinder his creditors; second, to 
defeat or delay the operation of the bankrupt 
law. Langley filed an answer, admitting the 
assignment of his property as alleged in the 
petition, and his utter insolvency at the date 
of its execution; but denied, explicitly, that 
it was fraudulent, either in fact or in law, or 
that it was intended to defeat or delay the 
operation of the bankrupt act. He averred 
that his object was to prevent the petitioning 
creditor, Perry, from obtaining an unjust 
preference over other creditors, and to se- 
cure an equal distribution of his property 
among all his creditors. The facts were, that 
Langley had been engaged in business at 
Gallipo'lis; that in the spring of 1866 he be- 
came embarrassed in his pecuniaiy affairs; 
that prior to the 25th of May, 1S67,— the date 
of the assignment,— with an admission of his 
hopeless insolvency, he assigned his entire 
property 'Lto his son Henry W. Langley and 
David P. Hibard] 2 in tnist for the benefit of 
all his ci-editors; that this assignment was 
filed in the probate court of Gallia county, 
and put on record on the said 25th of May, 
and an order made by the probate judge, for 
security by the assignees, pursuant to the 
statute of Ohio on that subject; [that at this 
date the indebtedness of the said Langley 
was nearly five hundred thousand dollars, 
while his property of every kind did not ex- 
ceed in value one hundred and seventy-five 
thousand dollars;] 2 that the assignees took 
possession of the property, and were pro- 
ceeding to administer the same; and that 
on the 17th of July, the said Perry filed his 
petition in bankruptcy, embracing a prayer 
for an order restraining the assignee from 



2 [From 1 Am. Law T. Rep. Bankr. 34.] 
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any further interference with the property of 
Langley under said assignment; which prayer 
was granted by this court; and the assignees 
have suspended all further proceedings, await- 
ing the judgment of the com-t upon the ques- 
tion whether the act of bankruptcy charged 
in the petition was or was not in violation of 
the bankrupt law. 

Mr. Nash and T. D. Lincoln, for petitioning 
creditor. 

Mr. Coffin, for Langley. 

LEAVITT, District Judge. The grounds- 
of opposition to a decree of bankruptcy 
against Langley, comprehensively stated, are: 
First. That the assignment by him on the 
2oth day of May, was not an act of bank- 
i-uptcy within the purview of the statute. 
Second, If an act of bankruptcy, the peti- 
tioning creditor. Perry, is estopped from urg- 
ing or relying upon it, by reason of his im- 
plied assent to the assignment Third. That 
at the date of the assignment (the 25th of 
May), the bankrupt act of the 2d of Mai-ch. 
1867, was not in force, except for a special 
and limited purpose; and that the probate 
court of Gallia county, having rightfully ob- 
tained jurisdiction of the assignment under 
the statute of Ohio, on the 2oth of May, and 
prior to the bankrupt act taking full efEeet, 
is entitled to retain it; and that the assignees- 
are fully empowered to act under it, and exe- 
cute its provisions, irrespective of the bank- 
rupt act. 

The first question, therefore, is, whether the 
assignment by Langley is an act of bankrupt- 
cy within the meaning of the statute, upon 
the hypothesis that the law was then in 
force, as applicable to the transactions in- 
volved in the case. It is claimed by the 
counsel for the petitioning creditor, that the- 
assignment is void: First, as being eseeuted 
by Langley, with an actual, fraudulent intent; 
second, that bemg for liis entire property, it 
is presumptively fraudulent, under the opera- 
tion of the bankrupt act, and therefore void; 
and third, that it is void as being with an 
intent to "defeat and delay the operation of 
that act 

As to the first inquiry suggested, namely, 
whether the assignment was executed witb 
a positive fraudulent intent, it is perhaps not 
important to inquire. The consideration of 
the other points stated, as to the legal effect 
of the assignment, under the provisions of 
the bankrupt act, will be decisive of the ques- 
tion before the com-t If, subject to the im- 
putation of legal, or constructive fraud, as in 
conflict with the act, the effect as to its validi- 
ty is the same as if a fraud in fact were prov- 
ed. The question involves the constructioii 
of the 39th section of the bankrupt law, in 
connection with the 3oth, which defines what 
shall constitute acts of bankruptcy. And so 
far as the 39th section relates to the transfer, 
sale, or conveyance of property by one who 
is insolvent, it is declared to be an act of 
bankruptcy when made— First. "With in- 
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tent to delay, defraud, or hinder creditors." 
Second. "With intent to give a preference to 
one or more of his creditors, or to any person, 
or persons, who are, or may be liable for 
him, as indorsers, bail, sureties, or other- 
Tvise." Third. "With intent .... to de- 
feat or delay the operation of this act" 

First Was the assignment by Langley in- 
tended to delay, defraud, or hinder a cred- 
itor, or creditors? The argument in favor of 
the legality and faii-ness of the assignment 
is, that being for the equal benefit of all his 
creditors, fraud cannot be presumed. Now 
it is true that an assignment or conveyance 
of all his propertj- by a bankrupt, for the 
benefit of his creditors generally, unless with 
some one of the intents specified in the 39th 
section above noticed, is not declared to be 
an act of bankruptcy. Yet it is clear that 
such an assignment is in contravention of the 
spirit and policy of the bankrupt laAV, even 
when made in good faith. The intention of 
that law clearly was, that when a failing 
<Iebtor was conscious of his inability to prose- 
cute his business and pay his debts, he should 
at once subject his property to such a disposi- 
tion as the banki-upt act has provided for. 
The property then becomes a sacred trust for 
the benefit of his creditors, who have a right 
to insist that it shall be administered, not ac- 
cordmg to the wish or preference of the in- 
solvent, or in accordance with the insolvent 
laws of a state, but according to the provi- 
sions of the national banknipt act. Indeed, 
it has been the settled doctrine in the United 
States, under any bankrupt law that has been 
passed, that when* congress had called into 
exercise the clear constitutional grant of pow- 
er to pass a uniform bankrupt law, the juris- 
diction and legislation of the state as to the 
settlement of insolvent estates, was wholly 
suspended, to be resumed only when the na- 
tional law ceased to be in force. This doc- 
trine is not controverted, and it seems hardly 
necessary to refer to the cases which sustain 
it In England the decisions have been uni- 
form from the time of Lord ^Mansfield, that 
an assignment of all his property, by an insol- 
vent debtor, for the benefit of all his creditors, 
was an act of bankruptcy, even where no ac- 
tual fraud was intended. Deae. Bankr. 72, 
73; Griff. Bankr. 107, 119, 120. The same 
doctrine has been settled in this countiy un- 
der the bankrupt act of August, 1841. Mc- 
Lean V. Meline [Case No. 8,890]; also, Mc- 
Lean V. Johnson [Id. 8,883]; Shawhan v, 
Wherritt, 7 How. [48 U. S.] 627. And it is 
understood from newspaper reports, that the 
same doctrine has been uniformly held by all 
the judges of the United States, before whom 
the question has been presented, under the 
recent act of the 2d of March, 1867. And if 
there was any doubt upon this question, un- 
der the 39th section of this law, it would 
seem to be removed by reference to a clause 
in tlie 35th section of the act. The 35th sec- 
tion does not define acts of bankruptcy, but 
declares what conveyances or teansfei-s of 
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property by a banki-upt shall be deemed void, 
and vest no title, as against the assignee in 
bankruptcy. This clause is in these words: 
"And if such (any) sale, assignment transfer, 
or conveyance, is not made in the usual and 
ordinary course of business of the debtor, the 
fact shall be prima facie evidence of fraud." 
This clause throws light upon the intention 
of the legislature in the enactment of the 
39th section, and shows that any assignment 
or transfer of property by a failing debtor, 
not in the usual and ordinary course of busi- 
ness, is not only void, but evidence of fraud. 
Now it cannot be claimed that an assign- 
ment of all a debtor's property, for any pur- 
pose, is in the usual and ordhiai-y line of 
business. Its effect is to put a stop to all 
business, by disposing of all the means by 
which it can be carried on. And tliis is one 
of the reasons given by the English courts 
why a general assignment of all a debtor's 
property is, per se, an act of bankruptcj'. 

Second. But whether the assignment is 
- void, on the ground of presumptive fraud, it 
seems clear it is within the clause of the 
39th section of the act, declaring any assign- 
ment or ti-ansfer of property, by one in con- 
templation of bankruptcy, with intent "to 
delay, defraud, or hmder his creditors," shall 
be an act of bankraptcy. There would seem 
to be no doubt from the facts in evidence, 
that this intent was in the mind of Langley 
in making this assignment Indeed, he avei's 
in his answer that his purpose was to pre- 
vent the petitioning creditor. Perry, from ob- 
taining a priority over other creditors. This 
was an intent within the meaning of ihe stat- 
ute, to delay or hinder a creditor from obtain- 
ing his legal rights. Pen-y had sued Langley 
in the common pleas court of Gallia county 
for a debt of some ?o.000, some time prior to 
the 25th of May, 1867, on which, by the rules 
of the court, he would be entitled to a judg- 
ment and did obtain a judgment on the 1st 
of June, which, under the statute of Ohio, 
took effect and was a lien, from tlie first 
day of the term, which was the 27th of Slay. 
There can be no doubt that Perry had a 
right to take all lawful means to .*;eeure bis 
debt No censure could attach to him for 
doing so, though it might give Iiim an ad- 
vantage over other creditors. All tlie credit- 
ors had the same right, and all who w^e 
thus vigilant would be entitled to all the legal 
benefits of their diligence. He was defeated 
and delayed in this, by the act of Langley 
in assigning all his property, and tnus put- 
ting it beyond the reach of an execution. 
This clearly brings the assignment within the 
words of the statute as an act of bankruptcy. 
Langley avers in bis answer, that one object 
in view, in making the assignment, was to 
prevent Perry from obtaining a preference 
over other creditors; and this, he assumes, 
was a meritorious purpose. But the law does 
not so view it. In its effect it was delaying 
and hindering a creditor in a legal effort to 
secure his debt. 
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Third. But there is still another ground, on 
which the assignment must he adjudged to 
be an act of bankruptcy. It was clearly 
\vithin the provision of the 39th section of 
the bankrupt act, declaring in substance that 
any conveyance, or transfer of property, with 
intent "to defeat or delaythe operation of the 
act," to be an act of bankruptcy. The facts 
lead, with great certainty, to the conclusion 
that Langley must have intended to with- 
draw his property from the operation of the 
statute, and administer it through trustees 
of his own selection, and subject to his In- 
fluence, and not by assignees selected by the 
creditors. If such was the design of Lang- 
ley, even if honestly intended, the assign- 
ment, in its effect, was to defeat or delay the 
operation of the law. The bankrupt act was 
approved on the •2d of March, 1867, to take 
effect, as to the appointment of officers, and 
the preparation of rules of proceeding, from 
that day, and for other purposes, nor until 
the 1st day of June following. The act, im- 
mediately after Its approval, was published 
in all the leading newspapers of the country, 
and its provisions well known to the reading 
public. Langley, on the 25th of May, made 
the assignment in question. He had only to 
wait five days till the bankrupt act would 
be in full operation, and the way opened for 
filing his petition, and obtahiing an adjudica- 
tion In bankruptcy; and thus subjecting his 
property to distribution according to the just 
requirements of the act. Practically, the as- 
signment delayed or defeated the operation of 
the law, and, as I think, was so intended by 
Langley. This was depriving the creditors of 
a legal right under the statute, and was clear- 
ly In contradiction of Its spirit and letter. 
And the fact proved, that a few days after 
the assignment, Langley made a foi-mal prop- 
osition to his creditors to compromise with 
them, by givkig his promissory notes for for- 
ty cents on the dollar of his indebtedness, 
payable In instalments, within five years, 
may at least justify the suspicion, that tie 
assignment was Intended to facilitate such a, 
compromise. 

This leads me to the consideration of the 
second ground of objection to a decree of 
bankruptcy against Langley, namely, that 
the petitioning creditor, Perry, Is estopped 
fi'ora urging or relying upon the assignment 
as an act of bankruptcy, for the reason that 
he assented to it, and cannot now in good 
falQi, object to it. The well known doctiine 
of estoppel, is undoubtedly applicable in such 
a case, if the facts justify its application. It 
would clearly be in violation of a rule of good 
morals, as well as of law, that one should 
give his assent and approval to an act, and 
afterwards, for his own advantage, denounce 
the act as illegal and immoral. If the proof 
was that Perry had advised the making of 
the assignment, or after its execution, had 
expressly given his assent to it, as a creditor 
of Langley, he would have been precluded 
from insisting on it as an act of banki-uptcy, 
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and could not have maintained a standing in 
this court, as a petitioning creditor. But there 
is no evidence placing him in this position. 
The only fact relied on Is, that, after the 
assignment had been made, and assignees had 
been approved of by the pi'bbate judge of 
Gallia county, and a bond ordered and given 
by the assignees in the very Inadequate sum 
of §15,000 (the assigned estate being in value 
about $175,000), Perry applied to the court 
to have the penalty Increased, which was 
done by order of the comt. This was clearly 
no approval of, or assent to, the assignment, 
and this exception to the petition must be 
overruled. 

There yet remains for consideration the 
third objection to a decree of" bankruptcy 
against Langley- This, as before stated, Is 
In substance that, on the 25th day of May, 
1867, the date of the assignment to the trus- 
tees, the -bankrupt act, as to this transaction, 
was not In force; that the statute of Ohio, 
legalizing such assignments, was then opera- 
-tlve; and the probate court, having right- 
fully acquired jurisdiction of the proceeding, 
had authority to retain It until it was ended; 
and that the jurisdiction of that court was 
not affected by the bankmpt act, which did 
not take full effect until the 1st of June. 
This point has been sti-enuously insisted on 
by the able counsel representing Langley, 
and I am free to confess that, as a first Im- 
pression, it seemed plausible, if not unan- 
swerable. Upon full reflection I am -satis- 
fied his argument Is untenable, and I will 
state veiy briefly the reasons which have led to 
this conclusion. The 50th section of the act 
of March 2d, 1867, provides tliat the act as 
to the appointment of officers and the promul- 
gation of rules and general orders, shall take 
effect from Its approval, "provided, that no 
petition or other proceeding under this act 
shall be ffled, received, or commenced, before 
the 1st day of June, A. D. 1867." The 
phraseology of this proviso is somewhat pe- 
culiar and significant. It does not declare 
that the statute, as to all matters not included 
in the preceding part of the section, shall not 
take effect till the 1st day of June, but mere- 
ly that no proceedings shall be instituted un- 
der the act before that date. Its effect, tliere- 
fore, is, by a fair constmction, that while It 
suspends the right to proceed until the day 
named, it was the intention of the law-mak- 
ers that as to the body of its provisions, it 
should take effect from its passage. If this 
were not the intention, why provide specially 
that no petition should be flled, or other pro- 
ceeding had before the 1st of June? If it 
had been intended to postpone the operation 
of the entire act, except for the specific pur- 
pose mentioned in the beginning of the sec- 
tion, until the day named, it may be perti- 
nently asked why it was not so expressed in 
clear tei-ms? Not being so expressed, and 
the words used not admitting of such a con- 
struction, the conclusion Is irresistible that it 
was not intended that the main provisions of 
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the act should lie a dead letter until the 1st 
of June. On the conti-ai*y, it would seem to 
he clear that it -was intended that these should 
he operatire from the day the act was ap- 
proved. The reason tor the postponement of 
the law, as to proceedings under it, is well 
known. The law had made it the duty of the 
supreme court to prescribe orders and rules 
in banki-uptcy; and these, from the pressure 
of other duties, could not be prepared before 
the 1st of June. For the purpose of insuring 
unifoi-mity in the proceedings, it became nec- 
essary to suspend the right of petitioning un- 
til that day; but, for all other purposes, it 
was operative from its passage. And it is 
most obvious that any other construction of 
the section referred to, would have had a 
very decided effect in defeating the object 
of the statute. If all transactions occurring 
prior to the 1st of June, though plainly in 
conflict with Mie provisions of the bankrupt 
act, and involving gross frauds, were with- 
drawn fi-om its operation, and virtually legal- 
ized, great facilities would have been afford- 
ed for the evasion of the salutary restrictions 
and prohibitions of the statute. And it can 
hardly be imputed to congress that such a 
result could have been intended. But, aside 
from the 50th section of the act, there are 
other evidences that it was intended the stat- 
ute should take effect, in its main provisions, 
from its passage. In the beginning of the 
39th section it is provided "that any person 
residing and owing debts as aforesaid, who, 
after the passage of this act," shall commit 
any of the numei-ous acts of bankruptcy spec- 
ified in the section, may be proceeded against 
m banki-uptcy. The words are not, after this 
act shall take effect, but after the passage 
of the act, which means plainly, after the 2d 
of March, the date of the approval of the 
act. And this is not within the category of 
retroactive laws, as its operation is upon fu- 
ture transactions, and not those that are past. 
In addition to this, light is cast upon the 
question under review by the 35th section of 
the statute. The purpose of this section Is 
to point out under what circumstances con- 
veyances and transfers of propeiiy, by one 
in contemplation of bankruptcy, shall be 
deemed fraudulent and void; and it pre- 
scribes the duties and powers of assignees 
in bankruptcy, in proceedings to set aside 
such conveyances and transfers, and for the 
recovei-y of property thus fraudulently sold, 
or disposed of. In the beginning of the sec- 
tion it is provided "that if any person being 
insolvent, or in contemplation of insolvency, 
within four months before the iiling of the 
petition, by or against him, shall dispose of 
his property in the way specified, his acts 
shall be fraudulent and void, and the prop- 
erty disposed of may be recovered by his 
assignee in bankruptcy." Here, it will be 
observed, the limitation as to time is, four 
months prior to the filing of the petition. 
And any act within the purview of the sec- 
tion, committed within that time, is declared 
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to be fraudulent and void. Now, in this 
case, the assignment by Langley was on the- 
25th of May, and the petition in bankruptcy 
was filed the 17th of July following; and, as 
less than four months intervened, the assign- 
ment is within the operation of the 3oth sec- 
tion. If, therefore, there was a doubt as to- 
the true construction of the 50th section of 
the act, the reference to the 3oth and 39th. 
sections shows conclusively that thu statute 
extends to ti-ansactions occuiTing prif^r to the 
1st of June, 1867, and that they are proper 
subjects of jurisdiction under the bankrupt 
law. Now it is not denied by counsel that 
the bankrapt act of the 2d of March, 18C7, 
so far as it defines. what are acts of bank- 
ruptcy, and points out the mode of proceed- 
ings, supersedes all insolvent laws of the- 
state. I have befor*^ referred to this well 
settled doctrine, and will only cite some of 
the authorities by which it is sustained; Ex 
parte Eames [Case No. 4,237]; Judd v. Ives, 
4 Mete. [Mass.] 401; [Sturges v. Crownin- 
shield] 4 Wheat [17 U, S.] 195; [Houston v. 
Moore] 5 Wheat [18 U. S.] 22; and also a 
very learned opinion by Judge Williams, of 
the district court of Allegheny county, Pa., in- 
Com. V. O'Hara, 6 Am. Law Reg. (N. S.) 7G5;. 
In re Hill [Case No. 6,4S1]. It results con- 
clusively, that if the provisions of the bank- 
nipt act were iu force on the 25th of May, 
1867, the date of the assignment, and that 
assignment was within the scope and intent 
of the law, and as an act of bankruptcy, alto- 
gether null and 7oid, the probate court of 
Gallia county had no jurisdiction of the as- 
signment, and the acts of that court in regard- 
to it are wholly invalid. And no argument is 
needed to prove that no court em legitimate- 
ly obtain juxisdiction by any act against law, 
and inherently void. The argument, there- 
fore, that the Gallia county probate court, 
having obtained jurisdiction under the state- 
law, is entitled to retain it to the end of the- 
proceeding, has no force or application. That 
court had no authority to act in the matter 
of the assignment as the jurisdiction of this- 
court was paramount and exclusive. There 
is, therefore, no confiict of jurisdiction. 

A decree in bankruptcy must be entered;, 
and the usual order for a warrant is directed 
to be made. As a matter of course, the mo- 
tion to dissolve the injunction heretofore 
granted, is oveiTuled. 

[NOTE. Subsequently a bill in equity was- 
filed by Lanprley against Perry to revise and re- 
verse the adjudication of bankruptcy entered in^ 
this ease. Demurrers to this bill were over- 
ruled, and the judgment of this court reversed. 
Case No. 8,067.] 

PEREY (LANGLEY v.). See Case No. 8,067. 
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PERRY V. LITTLEFIELD. 
[Cited ID Perry v. Corning, Case No. 11,004. 
iSowhere reported; opinion not now accessible.]; 
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Case Ho. 11,008. 

PERRY V. LITTLEFIELD et al. 

ai Blatchf. 272; 17 O. G. 51; 4 Ban. & A. 

*■ 624.] I 

Circuit Court, N. D. New York. Nov. 10, 1879. 

Patents— AssifiNMEST— Equity— Demurker— 

Decree of Transfer. 

1. The decision of tiie supreme court in I^it- 
tlefieia V. Perry. 21 Wall. [88 U. S.] 20o. con- 
strued. 

2. The invention covered by the claim of the 
letters patent [No. 4,006] re-issued to Dennis 
G. Littlefield, May Slstj 1870, for an "improve- 
ment in the mode of hinging covers to stoves, 
tea-kettles and other open-topped vessels, on 
the surrender of the original letters patent [No. 
53.251] granted to said Littlefield, March Idt^, 
1866 namely, "a detachable cover and its seat, 
respectively provided with a pin and an open- 
ing, so constructed as to engage or lock witn 
each other, for the purpose of hingmg and se- 
curing a cover upon an open-topped vessel, sub- 
stantially as described," is an invention the ex- 
clusive right to which for the states of New 
York and Connecticut, as apphcable to stoves 
covered by the patents embraced m the assign- 
ment of April 5th, 1853, and in the supplemen- 
tal agreement of the same date, referred to in 
Littlefield v. Perry [supra], belongs to the plain- 
tiff, as against Littlefield and all persons claim- 
ing under him. 

3 A bill in equity being maintainable in some 
respects, a demurrer to the whole bill was over- 
ruled. 

4 The parties to the suit being all of them 
citizens of New York, this court has no power 
to decree that the defendant execute to the 
plaintiff a transfer of letters patent. 

[This was a bill in equity by John S. Per- 
ry, trustee and executor, against Dennis G. 
Littlefield and the Littlefield Stove Manufac- 
turing Company.] 

Hamilton Harris, for plaintiff. 

Edward F. BuUard, for defendants. 

BLATOHFORD, Circuit Judge. The as- 
signment of April 5th, 1853, recites the 
granting to Littlefield of a patent on the 15th 
of April, 1851 [No. 8,047], "for a coal bm-ner 
so constructed as to produce combustion of 
the inflammable gases of anthracite coal," 
and the fact that he had applied for a pat- 
ent "securing to him a certain improvement 
in the invention so as 'aforesaid patented by 
him," and then assigns to Treadwell and 
Perry all the right, title and interest which 
Littlefield "now has, or can or may here- 
after have, in or to the aforesaid inventions, 
improvement and patent, or the patent or 
patents that may be granted for said inven- 
tions, or any improvements therein, and in 
any extension or extensions thereof, within 
and throughout the disti'ict and territory 
embraced within the states of New York and 
Connecticut, for and during the tei-m for 
which the aforesaid letters patent were 
granted, and the tei-ms for which any patent 
for the aforesaid improvement, and any oth- 
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1 [Reported by Hon. Samuel Blatehford, Cir- 
cuit Judge; reprinted in 4 Ban. & A. 624; and 
here republished by permission.] 



I er improvement or improvements thereof, or 
extensions for or of either thereof, may be 
granted." The supreme court of the United 
States, in Littlefield v. Perry, 21 Wall. [88 
XT. S.] 205, held that this assignment, "taken 
by itself, contains, in most unmistakable 
language, an absolute conveyance by tlie 
patentee of Ms patent and inventions de- 
scribed, and all improvements thereon, with- 
ia and throughout the states of New York 
and Connecticut;" and that this assignment 
and a supplementai-y agreement executed 
between the same parties at the same time, 
wben construed together, operated to consti- 
tute Treadwell and Perry the assignees of 
Littlefield, within tlie patent laws, In respect . 
to the subject-matter of the assignment, and 
to give them, and tliose claiming under them, 
the right to sue in tbis court, to prevent any 
infringement upon their rights. On the 22d 
of July, 1853, Littlefield withdrew the appli- 
cation before-mentioned, which had been filed 
December 30th, 1852, and filed a new applica- 
tion, on which a patent [No. 10,448] was is- 
sued to him .January 24th, 1854. The supreme 
court held, in the case referred to, that the 
assignees became, in equity, the owners of 
this patent of 1854, under the assignment of 
April, 1853; that all the patents outstand- 
ing, and the subject of the controversy in 
that suit, exclusive of the patent of 1851, 
were either re-issues of the patent of 1854 or 
improvements upon it; and that the use of 
the said patents, issued after January, 1854, 
by Littlefield and his co-defendant Jagger, 
was an infringement of the rights of said 
assignees. The patents so referred to were 
these; a patent issued June 25th, 1861; re- 
issues in two parts, 132 and 133, made No- 
vember 19th, 1861, of the patent of January 
24th, 1854; re-issues in four parts, 1,332, 1,- 
333, 1,334 and 1,335, made August 26th, 1882, 
of the patent of January 24th, 1854, on the 
surrender of re-issues 132 and 133; re-issues 
in two parts, 1,426 and 1,427, made March 
3d, 1863, of the patent of January 24th, 1854, 
on the'suiTender of two of the four re-issues 
of August 26th, 1862; re-issues in two parts, 
1,478 and 1,479, made May 19th, 1863, of the 
patent of Januai-y 24th, 1854, on the surren- 
der of the remaining two of the four re-is- 
sues of August 26th, 1862; re-issues in two 
parts, 1,813 and 1,814, made November 8th, 
1864, of the patent of January 24th, 1854, on 
the surrender of re-issues 1,426 and 1,427; 
re-issue 1,815, made November Sth, 1864, of 
the patent of Januai-y 24th, 1854, on the sur- 
render of one of the two re-issues of May 
19th, 1863; re-issue 1,823, made November 
22d, 1864, of the patent of January 24th, 
1854. on the surrender of the remaining one 
of the two re-issues of May 19th, 1863; a 
patent issued December 19th, 1862; a pat- 
ent issued August 18th, 1863; and re-issue 
1 594, made December 22d, 1863, of the pat- 
ent of August 18th, 1863. The outstanding 
patents, when the bill of revivor and sup- 
plement was filed by Jolin S. Pen-y, ti-ustee, 
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&c., against Littlefield and Jagger, on the 
6th of February, 1865, were (exclusive of the 
patent of 1851) the patent of June 25th, 1861, 
the patent of December 9th, 18G2, re-issues 
1,813, 1,814, 1,815, and 1,823, of the patent 
of January 24:th, 1854, and the re-issue 1,- 
594, of the patent of August 18th, 1863. 

The present bill is filed by the same plain- 
tiff who filed the said bill of revivor and 
supplement in the former suit and in the 
same right and on the same title. He claims 
to be the equitable owner, by said title, of a 
patent re-issued to the defendant Littlefield, 
May 31st, 1870, on the surrender of a patent 
granted to Mm March 13th, 1866, so far as 
the states of New York and Connecticut are 
concerned, and charges that the defendants 
have infringed said patents of 1866 and 1870. 
The bill prays for an account of the profits 
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to a permanent fastening were, in a meas- 
ure, obviated. Said device consisted in pla- 
cing an oval shaped pivot-pin upon the un- 
der side of the cover neai* its edge, which 
fitted into an oval shaped apei*ture in the 
rim or upper plate of the stove. A recess or 
notch cut upon a narrow side of the oval 
pivot, deep and wide enough to embrace the 
thickness of the stove plate, permitted the 
cover to be swung open horizontally and sup- 
ported in all those positions in which there 
was not a coincidence of the larger axis of 
the pivot with the oval aperture. This mode 
of hinging the cover to its seat was defec- 
tive, in that it made an extremely loose joint, 
and pennitted a detachment of the cover at 
two distinct points, thereby permitting it to 
fall off on being swung half around. The 
object of my present invention is to im- 
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of the defendant and of the plaintifiE's loss, 
and that the plaintiff's title for New York 
and Connecticut, under said patents of 1866 
and 1870, may be established. 

The specification of the re-issue of 1870 
states that Littlefield has invented an "im- 
provement in the mode of hinging covers of 
stoves, tea-kettles and other open-topped ves- 
sels." It proceeds: "In covering stoves, tea- 
kettles and other vessels opening upwardly, 
it has long been found useful and advan- 
tageous to so adjust and cover the vessel, 
that the former may be swung aside in a 
horizontal plane, without its falling off, and 
so connected to its seat that It may be read- 
ily detached from it. Some years ago I de- 
signed and applied to the covei-s of a stove 
oven which opened upwardly, a hinge of 
novel consti-uetion, by which the objections 



prove upon the hinge there constnicted, and 
to obtain a hinge for' the cover of open-top 
stoves, tea-kettles and other vessels, which 
shall work closely and evenly, and be so 
formed that the cover may be readily swung 
open, and avoid all possibility of its falling 
fi-om the vessel by its own weight when so 
swung aside, and also be removed, when de- 
sirable to do so, without tx'ouble or incon- 
venience. This invention relates to hinging 
and securing covers upon open-topped ves- 
sels, and consists in forming with a cover 
and its seat respectively, a circular opening 
and a cylindrical pin, so constructed that 
they will engage or lock with each other." 
Drawings are annexed to the specification 
and it refers to them in these words: "Fig- 
ure 1 is a plan view of the under side of an 
annular cast-iron plate, designed as a por- 
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tion of tlie top piece of a stove, -with a corer 
attached thereto by means of my improved 
liinge. Figure 2 is a side elevation of the 
same. Figures 3 and 4 are views in per- 
spective of detached portions of the top and 
cover respectively, embracing the pivot and 
pivot aperture forming my improved hinge." 

The specification also says: "My invention, 
as represented in the drawing, may be de- 
scribed as follows: The plate or rim A has a 
circular opening a, and the cover B has fitted 
to or cast with it a cylindrical pin b, or vice 
versa. The opening a is so formed, that, 
when the cylindrical pin is introduced there- 
in, the two engage or lock with each other 
and form a hinge joint, the pin fitting closely 
and flush in the aperture at all times, wheth- 
er the cover is at a state of rest or being 
turned. The close and accm'ate manner in 
which the cylindrical pin is embraced within 
the circular aperture prevents, at the same 
time, all loose play or movement thereof. 
Thus, while the cover B, as with the former 
hinge, has an easy horizontal movement, it 
cannot, owing to the eylindritol form of the 
pivot pin, and the circular form of the aper- 
ture, become accidentally detached, when 
swung open, although the covei% as with the 
former hinge, may be as readily lifted ofC 
as if there were no hinge attached to it. 
Hence, no inconvenience can arise from the 
employment of my present improvement, and 
it presents the advantage of ci'eating but lit- 
tle expense in its constmction, its parts be- 
ing cast with the plates proper." The claim 
of the re-issue is in these words: "A detacha- 
ble cover and its seat, respectively provided 
with a pin and an opening, so constructed as 
to engage or lock with each other, for the 
purpose of hinging and securing a cover upon 
an open-topped vessel, substantially as de- 
scribed." 

The specification of the surrendered patent 
of Alarch 13th, 1866, contained this language: 
"In covering tea-kettles, stoves and other 
vessels opening upwardly, it has long been 
found useful and advantageous so to combine 
the cover proper with the vessel as that the 
former may be swung aside in a horizontal 
plane without falling off. Heretofore, how- 
ever, this result has been accomplished by 
means of rivets, bolts or other similar secure 
joints, so formed as tliat, although the cover 
had free play horizontally, it could not \ be 
lifted off or detached from the vessel without 
great trouble and inconvenience. Some years 
ago I designed and applied to the ornamental 
covers of open stove ovens, an improvement 
in these swing joints, by which the objection 
of a permanent fastening was in a measure 
obviated. This improvement consisted sim- 
ply in placing an elongated or oval shaped boss 
or projection upon the under side of the cov- 
er, near its edge, which fitted into a similarly 
shaped aperture in the rim of the upper plate 
of the stove, A recess or notcb, cut upon one 
end of the oval projection, deep and wide 
enough to embrace the thickness of the stove 



plate, permitted the cover to swing arouud 
and be supported in all those positions in 
which thei'e was not a coincidence of the 
larger axis of the projection and apertiu-e. 
This mode of pivoting was defective, how- 
ever, in that it made an extremely loose 
joint, which, by its complete articulation in 
opposite positions, allowed a detachment of 
the cover at two distinct points. The object 
of my present invention has been to improve 
upon Jhe plan then invented, and to obtain 
a pivoted or swing joint for the cover of 
open-top stoves, tea-kettles, and other vessels 
having vertical openings or recesses, which 
shall work closely and evenly, and be so 
formed as that the cover may be not only 
readily swung aside, in order to fill the ves- 
sel, without the necessity of lifting it off, or 
the possibility of its falling away by its own 
weight when so swung aside, but can, also, 
when closed, and then only, be readily re- 
moved without trouble or inconvenience. The 
nature of my improvement consists cliietly 
in the substitution of a circular aperture in 
the rim or top plate of the vessel, and a 
round pivot pin or projection upon the under 
side of its cover, in the place of the elongated 
or oval aperture and projection, heretofore 
designed. * * * I do not claim broadly 
the combination of a swing cover with a ves- 
sel, in such a manner as that it may be readi- 
ly detached therefrom, but what I do claim 
as my invention and desire to secure by let- 
ters patent is, the use of a cylindrical keyed 
pivot pin, in combination with a ckcular 
notched aperture, for the purpose of hinging 
and secm-ing swinging covers upon stoves, 
tea-kettles, or similar open-topped vessels, 
substantially in the manner herein set forth." 
The other parts of the specification of the 
original patent do not differ substantially 
from the corresponding parts of the specifica- 
tion of the re-issue. 

The bill alleges, that the stove to the cover 
of the oven of which Littlefield so applied, 
as stated in said specifications, the hinge 
made by the oval shaped pivot pin in connec- 
tion with the oval shaped aperture, was the 
stove patented by said patent of April 15th, 
1851; that, by virtue of the said assignment 
of April 5th, 1853, and the said supplemen- 
tary agreement of the same date, the plaintiff 
has the exclusive title, for the states of New 
York and Connecticut, to the said patent of 
1851; and that, by reason of the premises 
contained in the original bill in the former 
suit, and in the bill of revivor and supple- 
ment therein, and in the present bill, the 
plaintiff has the exclusive title, for the states 
of New York and Connecticut, to the said 
patent of 1866 ana the said re-issue of 1870. 

The specification of re-issue 1,823, of the 
patent of January 24th, 1854, sets forth, that 
Littlefield has "invented new and useful im- 
provements in stoves for burning anthracite 
and other concentrated fuels," and that what 
follows therein is a description of his inven- 
tion. It also says: "My invention relates to 
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a.n improvement id stoves which are supplied 
"With an excess of fuel and the excess or re- 
serve fuel fed to the fire as fast as eonsump- 
lioii takes place, and for -which I have applied 
for letters patent in even date herewith, afid 
my invention consists in the adaptation of a 
■swinging cover to the top of the stove, so as 
to permit said cover to be swung open on a 
liorizontal plane without falling off, when 
necessary to supply fresh coal or to cool the 
stove." It further states, that this Cftver is 
hinged to the top of the stove by a rivet, so 
■that it may be swung aside on a horizontal 
plane, without its becoming detached and fall- 
ing off, "whenever it may be required to open 
■fche chamber G, or to supply fresh coal, cool 
the stove, or for other purposes;" and. that 
the inventor does not broadly claim hinging 
a cover to the top plate of a stove, but claims 
"the arrangement, adaptation and combina- 
tion with a fuel supplying stove, of a cover 
-so hinged to the top plate of the stove that 
it may be swung open on a horizontal plane, 
substantially in the manner and for the pur- 
poses specified." 

The bill is accompanied by an affidavit 
made l>y the plaintiff, which states that he 
Jias in his possession a stove made by Lit- 
tlefield about the year 1851 or 1852, in ac- 
<;ordance with said patent of April 15th, 1851, 
which had and still has a double sliding cover 
•attached to its open top, rim or upper plate, 
and an oval shaped pivot pin upon the under 
side of the cover, near its edge, fitting into an 
oval shaped apeiture in the rim or upper 
plate of the stove, substantially according to 
the description of such arrangement in the 
specification of said patent of 1866, and in 
the specification of said re-issue of 1870; that 
another stove, made by said Littlefield during 
1:he year 1853, in accordance with said pat- 
ent granted January 24th, 1854, and subse- 
<[uently re-issued as aforesaid, and now in 
the possession of the plaintiff, had and still 
has a cover so hinged to the top plate, that 
it may be swung open on a horizontal plane, 
as more fully described in said re-issue 1,823; 
that the exclusive right to the use, within -1316 
states of New York and Connecticut, of the 
said patents of April 15th, 1851, and Janu- 
ary 24th, 1854, and of the said re-issue 1.823, 
has been adjudged to have been conveyed to 
the plaintiff; that the said bill of revivor and 
supplement was filed January 25th, 1865; 
that, subsequently thereto, Littlefield made 
further inventions in saj.6. stove patented 
April 15th, 1851, and in the subject-matta: of 
the invention patented by re-issue 1,823, 
which resulted in there being granted to him 
the said patent of 1866 and the said re-issue 
•of 1870; that said inventions are legitimate 
improvements upon said inventions shown 
and described in said patent of April 15th, 
1851, and said re-issue 1,823; that it is true 
that said improvements may also be applied 
to tea-kettles and other open-top vessels, but 
they were primarUy adapted by Littlefield to 
stoves of the character conveyed to Tread- 



well & Perry, and their assigns, by the as- 
signment of April 5th, 1853; that Littlefield, 
since March 13th, 1866, has, with his associ- 
ates, made and sold stoves embracing the 
said improvements, within the states of New 
York and Connecticut, and licensed other 
manufacturers of stoves to put in practice' the 
same within the said territory; that Little- 
field threatens to continue such invasion of 
the plamtiff's rights; and that the successors 
of Treadwell & Perry have on hand a large 
stock of stoves which embody said inventions 
patented in 1866 and re-issued in 1870, and 
are ready to supply the demand therefor in 
said states of New York and Connecticut. 

There is, also, an affidavit by James Gray, 
a metal plate worker, with an experience of 
more than thir^ years in stoves, ranges and 
hot air furnaces. He states that he is fa- 
miliar with the stove constructed by Little- 
field under said patent of April 15th, 1851; 
that such stove is not a cooking stove, as 
known to the trade, but is a parlor heating 
stove, combining an oven for culinary or air 
heating purposes; that the mode of attaching 
the swinging cover to the top plate of said 
stove is substantially described in the para- 
graph commencing "Some years ago I design- 
ed and applied," in said patent of March, 
1866; that the mode of attaching the swing- 
ing cover to the top plate of the stove con- 
structed by Littlefield under the original pat- 
ent of re-issue 1,823, is substantially in ac- 
cordance with the claim of re-issue 1,823; and 
that the device covered by the patent of 1866 
and the re-issue of 1870 is a natural and le- 
gitimate improvement of the devices applica- 
ble to the swinging covers of the open tops 
of stoves, as patented l)y Littlefield April 
15th, 1851, and by re-issue 1,823. Two other 
affidavits of experts, to the same pui-port as 
the affidavit of Gray, are produced by the 
plaintiff. 

The bill prays for an account and an in- 
junction, and also for a decree that the 
plaintiff is vested with the exclusive right, 
within the states of New York and Connec- 
ticut, to make and vend, and cause to bo 
made and vended, stoves, embodying the im- 
provement covered by the said patent of 
1866 and the said re-issue of 1870, and that 
Littlefield be decreed to execute and deliver 
to the plaintiff all further transfers and evi- 
dences of title to the said exclusive right 
within the said territory, as may be neces- 
sary for the protection of the plaintiff in his 
said rights. 

The defendants have put in a demuiTer to 
the whole bill, assigning for cause that the 
plaintiff has not made or stated such <a case 
as entitles him to any such relief as is 
piayed for, and that the plaintiff has an ade- 
quate remedy at law, and specifying the fol- 
lowing additional grounds of demurrer: (1) 
The complaint does not state facts sufficient 
to constitute a cause of action; (2) it does 
not show that the plaintiff has any title to 
the patents set out in the bill; (3) this court 
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has no jurisdietioa to compel the perform- 
ance of the contract of 1853, refen-ed to in 
the hill. 

It is contended, for the defendants, that 
the patent of 1866 does not relate to the sub- 
ject-matter transferred by the assignment 
of 1853; that the device patented by re-issue 
1,823 is different from the subject-matter de- 
scribed in the patent of 1866; that re-issue 
1,823 does not describe the construction of 
any hinge, but describes a cover fastened to 
the top of the stove by a rivet, and claims 
the adaptation of such cover to the top of the 
stove only when combined with a fuel sup- 
plying stove; that the patent of 1866 would 
be infringed by the use of the hinge therein 
patented in combination with any cover and 
its seat, where the cover would swing open 
horizontally; that this court cannot take 
jurisdiction of the matter in controversy in 
this suit, for the reason that the only patent 
alleged to have been infringed was applied 
for and granted after the assignment of 
April, 1853, was made; and that the inven- 
tion of March, 1866, was not an improvement 
in the inventions involved in the former 
suit. 

The original patent of January 24th, 1854, 
describes a resei-voir over the fire pot serv- 
ing the purpose of a magazine or receptacle 
for the fuel, where it is designed to feed the 
fire but once in twenty-four or forty-eight 
hours. The invention is stated to consist in 
employing a cylindrical grated fire pot, sur- 
mounted by such reservoir which receives 
the gases arising from the burning of the 
fresh coal, besides containing the supply of 
fuel; and the object of the invention is stat- 
ed to be to effect a simultaneous combustion 
of the waste gases with the carbon of the 
coal. The reservoir and the exterior cylin- 
der of the stove have each of them a cover. 

Ke-issues 132 and 133 are to the same pur- 
port- In each of the re-issues 1,332, 1,333, 
1,334 and 1,335, it is stated that the patent 
of January 24th, 1854, is "for and upon a 
new method of constructing that class of 
stoves using a supplying cylinder for the 
reserve coal." Each of these re-issues de- 
scribes the outer cylinder and its cover and 
the reservoir and its cover. Re-issues 1,426 
and 1,427 contain, each of them, a like state- 
ment with that in re-issues 1,332, 1,333, 
1,334 and 1,335 as to the patent of January 
24th, 1854, and also describes the outer cylin- 
der and its cover and the reservoir and its 
cover. The same is true of re-issues 1,478 
and 1,479. Re-issue 1,813 states that the in- 
vention "relates to improvements in stoves 
which are supplied with an excess of fuel 
and the excess or reserve fuel fed to the 
fire as fast as consumption takes place," and 
describes the resei*voir and its cover and the 
outer cylinder and its cover. The same is 
true of rerissues 1,814 and 1,815. The con- 
tents of re-issue 1,823 have been before spe- 
cifically recited. Figure 4 of that re-issue 
Is "a plan view of the top of the stove and 
IQITED.CAS. — 19 
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cover opening thereto." That re-issue nrast 
have been justified by the original specifi- 
cation, drawings and model. Its text shows 
that Littlefield declared the arrangement, in 
a fuel supplying stove, of a cover hinged to 
the top of a stove by a rivet, so as to be 
swung aside on a horizontal plane without 
falling off, to be an improvement in a stove 
for burning anthracite and other concentmt- 
ed fuels. The specification of the original 
patent of January 24th, 1854, shows that the 
stove described was designed and arranged 
to bum anthracite coal. All the x-e-issues of 
that patent show the same thing. The as- 
signment of April 5th, 1853, recites that the 
patent of April 15th, 1851, Is a patent "for a 
coal burner, so constructed as to produce 
combustion of the inflammable gases of an- 
thracite coal." By the supplemental agree- 
ment of the same date, Littlefield agrees to 
sue, for the benefit of Treadwell & Perry, all 
persons who shall infringe, within New York 
or Connecticut, the said patent of April 15th, 
1851, "or any patent or patents which may 
hereafter be obtained in respect to the sub- 
ject-matter thereof;" and he also agrees, 
that, in case the said patent, "or any patents 
which may hereafter be obtained by him, as 
aforesaid, for the subject-matter thereof, 
shall be adjudged invalid," so as to deprive 
Treadwell & Perry "of the use and enjoy- 
ment of the rights and interests conveyed 
by the aforesaid assignment," the agree- 
ments on the part of Treadwell & Peri-y 
shall thereby become void; and he also 
agrees to furnish to Treadwell & Peri-y, be- 
fore the first day of August then next, at the 
cost price thereof, at their furnace, "un-. 
dress cast iron patterns for four several sizes 
of the coal'biu'ner patented in and by the 
aforesaid letters patent, and embracing al! 
the improvements therein for which letters 
patent shall then have been secured, suit- 
able to mould and east from, and that he 
will also furnish at the place and price afore- 
said, within a reasonable time after letters 
patent have been secured by him therefor, 
undressed cast iron patterns of the several 
sizes, of all improvements upon said coal 
burner which shall be made or invented by 
him." It is entirely clear, that the plain- 
tiff is entitled, as against Littlefield and all 
persons claiming under him, to the exclu- 
sive right, title and interest in and to any 
invention made by Littlefield, so far as it 
Is applicable to the stove covered by the 
patents embraced in the assignment and the 
supplemental agreement, which facilitates or 
improves the method of hinging a cover to 
the top of the stove, so as to enable it to be 
swung aside on a horizontal plane without 
falling off. In re-issue 1,823 the cover is 
hinged by a rivet. In the original patent 
of March, 1866, the invention covered by that 
patent is stated to be an "improvement in 
the mode of attaching and hinging covers 
to stoves and other vessels, when said cov- 
ers are designed to swing open in a hori- 
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zontal plane." That patent also states, that, 
"in covering tea-liettles, stoves and other 
vessels opening upwardly, it has long been 
found useful and advantageous so to com- 
bine the cover proper with the vessel as that 
the former may be swung aside in a hori- 
zontal plane without falling off;" and that 
"heretofore, however, this result has been 
accomplished by means of rivets, bolts, or 
other similar secure joints, so formed as that, 
although the cover had free play horizontal- 
ly, it could not be lifted ofC or detached from 
the vessel without great trouble and incon- 
venience." Then follows, in that patent, the 
statement, that, some years ago, Littlefield 
"designed and applied to the ornamental cov- 
ers of opon stove ovens, an improvement in 
these swing joints, by which the objection 
of a permanent fastening was in a measure 
obviated," such improvement being the oval 
shaped projection on the under side of the 
cover, in connection with the oval shaped 
aperture in the rim of the upper plate of the 
stove. Then follows a statement, that the 
object of the new invention is to improve 
on the oval projection and oval aperture 
plan, and obtain a swing Joint for the cover, 
which shall so work as that the cover may 
be not only readily swung aside without be- 
ing lifted off or falling when swung aside, 
but may, when closed, and then only, be re- 
moved; and that the improvement consists 
chiefly in substituting a circular aperture in 
the rim or top plate, and a round projection 
on the under side of the cover, in place of 
the oval aperture and oval projection. This 
new invention is clearly applicable to the 
stove covered by the patents embraced in 
the assignment and the supplemental agree- 
ment. It improves the method of hinging a 
cover to the top of the stove, so as to enable 
it to be swung aside on a horizontal plane, 
without falling off. It is an improvement on 
the rivet method in re-issue 1,823. The rivet 
method was a permanent fastening. The 
oval projection and oval aperture method 
Avas an improvement which got rid of a per- 
manent fastening, but was yet defective. 
The round hole and round projection method 
is a still further improvement. All three of 
the methods allow the cover to be swung 
aside in a horizontal plane, and to be sup- 
ported in pre-determined positions. The re- 
issue of 1870, in the particulars just refen-ed 
to, is to the same effect. 

The bill complains only that the defend- 
ants have made and sold stoves containing 
the new improvement, and prays an account 
only in respect to such stoves, and a decree 
estabUshing the plaintiff's exclusive right, 
for New York and Connecticut only, to make 
and sell stoves embodying the new invention. 
It does not extend the plaintiff's claim to 
covers for any vessels but stoves. As re- 
gards such stoves as are covered by the pat- 
ents embraced in the assignment and the 
supplemental agreement, it seems quite clear 
that the plaintiff has the exclusive right, as 



against the defendants, to employ in such 
stoves the improvement claimed in the re- 
issue of 1870, and that the bill is well found- 
ed in that respect. Whether the plaintiff 
would have the exclusive or any right to 
employ such improvement in other vessels 
than such stoves, is not a material question 
in this case. Even though the plaintiff, in 
respect to such re-issue, be a mere licensee 
in regard to such stoves, and not an assignee, 
or a grantee of the entire exclusive right 
under the patent for a specified territory, 
yet, as such licensee, he can maintain this 
bill against Littlefield and all pei-sons who 
claim under him, as was directly determined 
by the supreme court in the former suit. 

As the parties to the suit are all of them 
citizens of the state of New York, the bill is 
not maintainable, so far as it asks for a de- 
cree that I/ittlefield execute further trans- 
fers to the plaintiff. But, as the demurrer 
is to the whole bill, and as the bill is main- 
tainable in all other respects, the demuiTer 
must be oven-uled, with costs to the plaintiff, 
and with leave to the defendants to answer, 
on payment of such costs, to be taxed, with- 
in twenty days after service of a copy of the 
order to be entered on this decision. 

The plaintiff also asks for a preliminai-y in- 
junction to restrain the defendants from in- 
fringing the plaintiff's exclusive rights un- 
der the re-issue of 1870. Such injunction is 
granted, so far as regards the employment 
of the invention claimed in the re-issue of 
1870 in such stoves as are covered by the 
patents embraced in the assignment and the 
supplemental agreement, as determined by 
this court and the supreme court in the pre- 
vious litigations between the parties, and by 
this court in this decision. 

[For other cases involving this patent, soi? 
Littlefield v. Perry, 21 Wall. (S8 U. S.) 20o: 
Perry v. CJorning, Case No. 11,004. 

[Subsequently a motion to dissolve the injunc- 
tion granted in this case was refused. 2 Fed. 
464.] 
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PERRY v. NEWSOMB. 

[10 Int. Rev. Ree. 20.] 

District Court, D. North Carolina. June 12, 
1869. 

WUITS — SUFFICIEXOT OF SbUVICE OP SUMMONS. 

A supervisor of internal revenue served, in 
nerson. a summons upon N., a clerk of a rail- 
road company, to produce certain books and pa- 
pers and submit to examination, under section 
49, Act July 20, 1868 [15 Stat. 144]. Held, the 
service of the summons was suflicient, and rule 
granted to show cause why attachment should 
not issue against the party refusing to comply 
therewith as for contempt. 

This was a motion by [P. W. Perry] the 
supervisor for a rule against the defendant 
[Daniel E. Newsome], who is clerk of the 
North Carolina Railroad, having custody of 
the books of said company, for failing and 
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refiisiuff to produce certain books and papers 
"belonging to the. company for examination 
by the supervisors, as provided in section 49, 
of the act of July 20, 18GS. The district at- 
torney, Hon. D. N. Starbuck, read a copy 
of the summons and an affidavit of the super- 
visor, of personal service on Mr. Newsome, 
and that he had neglected and refused to 
comply therewith, and asked for a rule to 
show cause why an attachment should not 
issue as for contempt, as provided in section 
14 of tlie act of March 3, 18G3, amended July 
3, 1866. Hon. B. F. Moore, Jos. T, Weed, 
Esq., and Gov. Bragg appeared in opposition 
to the motion, and raised several points of 
objection, to wit, as to the form and con- 
tents of the summons and affidavit, the 
name of service (contending it should have 
been served by the assistant assessor), the 
■constitutionality of the law authorizing such 
•examination of private books and papers. 

The law was argued at length by Mr. 
Moore, and the judge, without requiring re- 
ply from the district attorney, said: The 
form of the summons, its contents, and the 
manner of service, are not prescribed by the 
act authorizing it, but said act does prescribe 
the manner in which the supervisor may 
compel a compliance therewith, to wit, "in 
the same manner as assessors may do," 
which manner is pointed out in section 14 of 
the act of March 3, 18G5 [13 Stat. 469], 
amended July 13, 1866 [14 Stat. 101]. 

As to the constitutional question, his honor 
remarked that acts of congi-ess, and of our 
own state legislature, confen-ing this high 
power not only upon committees, but upon 
officers, to send for persons and papers to be 
examined in furtherance of a stated purpose, 
has been for so long a time acquiesced in, 
and so frequently indulged without the right- 
having been seriously questioned in the 
courts, that it was now scarcely worth while 
seriously to debate the question. That as 
to the question of necessity, alluded to by 
Mr. Moore, no extraordinary power is grant- 
ed by our law for any other reason than 
necessity, and in the opinion of his honor, 
there was both a necessity and a propriety 
for the provision here made for the proper 
enforcement of the internal revenue laws. 

The counsel, Mr. Moore, desired to say that 
he did not mean to be understood as arguing 
against the constitutionality of thp act au- 
thorizing the examination sought in this case. 
He conceded it to be constitutional. 

BROOKS, District Judge, then decided that 
the supervisor had summoned the defendant 
in the manner provided in said section 49: 
that he had proceeded con-ectly in this appli- 
cation, to enforce compliance with the sum- 
mons, to wit, as provided in said section 14, 
and was clearly entitled to the rule. Rule 
granted. 

The supervisor, on assurance being given 
that the examination of the books and pa- 
pers would be fully permitted, waived fur- 
ther proceedings. 
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PERRY et al. v. PARKER et al. 

[1 Woodb. & M. 280.] i 

Circuit Court, D. Massachusetts. May Term, 
1846. 

Injunction — Deniai. of Complainant's Title- 
Merger— SIii.l PkIVILEGES- UONVETANOE 
OP Different Rights. 

1. Injunctions cannot be granted in the courts 
of the United States without notice, and hence 
all of them here are special. If the title of the 
complainant is denied, he must show former 
recoveries, or long possession, in tlie ease of pat- 
ents; and in case of waste and ■ trespass, that 
there are no facts to \varrant the denial, or the 
injunction will be refused till the disputed ques- 
tions of title are settled at law. 

[Cited in Woodworth v; Rogers, Case No. IS,- 
018; Irwin v. Dixion, 9 How. (oO TJ. S.) 29; 
U. S. V. Parrott, Case No. 15,998; Le Roy v. 
"Wright, Id. 8,273; Earth Closet Co. v. Fen- 
ner. Id. 4,249; Cook v. Ernest, Id. 3,155.] 

[Cited in Clayton v. Shoemaker, 67 Md. 219, 
9 Atl. 636; Ashurst v. McKenzie (Ala.) 9 
South, 264.] 

2. Where an estate, out of which a mill priv- 
ilege has been carved, becomes united in own- 
ership with other estates below, the owner of 
both may convey different rights and privileges 
from what were before attached to either es- 
tate; but in conveying either to different and 
new persons, any change in the privileges made 
appurtenant to each must distinctly appear, or 
each will be presumed to exist as betore the 
junction of the estates. 

[Cited in U. S. v. Parrott, Case No. 15,998.] 
[Cited in Dunklet, v. Wilton R. Co., 24 N. H. 
501.] 

This was a bill in equity [by William Perry 
and others, against B6tsy Parker and others] 
praying an injunction against the respond- 
ents not to cut down the dam and gates of 
the complainants, on Johnson's brook, in 
Bradford, in this state. It was aveiTcd that 
this dam and gates were used in connection 
with, and to retain water for, mills and ma- 
chinery for spinning flax, situated at another 
dam several rods below, and which. machin- 
ery was of great value; that they had been 
used for this and other purposes by the com- 
plainants, and those under whom they claim, 
undisturbed, for sixty years, till the respond- 
ents, in February last, destroyed a portion 
of them, and threatened to pei-sist in cutting 
them away, greatly to the injury of the com- 
plainants; against which a special injunc- 
tion is prayed for forthwith. Various other 
matters in connection with these general 
averments were detailed in the bill, and will 
be referred to in the opinion of the court, so 
far as important to the point on which the 
subject is disposed of for the present. The 
respondents, on being notffied pursuant to 
law, appeared and resisted the prayer. But 
the rule for an answer not having expired, 
none had been filed; and the hearing came 
on under affidavits filed upon both sides, and 
a long series of title deeds, and wills, and 
proceedings in partition in the probate courts 

1 [Reported by Charles L. Woodbury, Esq., 
and George ilinot, Esq.] 
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in the county of Essex, Such of these as it 
may be necessary to particularize -will be 
stated by the court, with any admissions or 
agreements by the parties as to facts deemed 
material, and not in controversy between 
them. 

B. Rand, for complainants. 

Mr. Choate and O. P. Lord, for respondents. 

"VYOODBURY, Circuit Justice. Injunctions 
being prohibited in the courts of the United 
States, by an act of congress, without notice 
first to the opposing party (Act 2d March, 
1793, c. 22, § 5 [1 Stat. S34]), it follows that 
all of them must here be regarded as special, 
rather than some of them as common, or a 
matter of course (Drew. Inj. 5; 2 Stoiy, Bq. 
PI. 177); and therefore, when resisted under 
such notice, whether the hearing comes on 
before or after an answer, no injunction can 
be granted, unless special and sufficient 
cause is clearly shown. Thus, by way of 
illustration, if the complainant asks for an 
injunction against the use of a patent, he 
must not only show a patent in his favor, 
valid on its face, and raising a presumptive 
title in him to its exclusive use; but, if the 
respondent denies his title, and casts a shade 
over it by evidence, the gi-ant of the injunc- 
tion must be delayed, till the validity of the 
title can be tried under a proper issue in the 
case, unless the complainant can strengthen 
his claim beyond the mere patent, by show- 
ing farmer recoveries in favor of it or quiet 
possession of it for some time, or frequent 
sales and uses of it under him. So in cases 
of injunction against waste or trespasses, it 
is not only necessary for the complainant to 
make out a prima facie title to the premises 
or property, but if his title, to the extent to 
which it is set up by him, is denied and con- 
tested by the respondent, and evidence 
enough is offered to show there is some 
ground, in the facts of the ease, for this de- 
nial, the court will not grant the injunction 
till the disputed title is first settled between 
the parties, on appropriate pleadings and full 
testimony. 

In the present case, there have been no 
such pleadings and the title, as set up by the 
complainants, and as proved prima facie, Is 
contested by the respondents. The grant of 
an injunction, then, must be postponed, under 
the well established rule I have just referred 
to, until a suitable issue is framed and tried 
In rfespeet to the title, provided the respond- 
ents have introduced sufficient evidence, not 
to overturn the plaintiff's title, or to estab- 
lish their own, (for these, are the Very ques- 
tions hereafter to be tried,) but to show that 
they have some plausible and real grounds 
for bringing the title in question. The rea- 
son of this distinction will be apparent and 
strong, when it is seen that the extraordinary 
intervention of a court of equity in issuing 
an injunction against doing acts concerning 
so grave and weighty a subject as real es- 
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tate, can never be proper unless it is clear 
that the person doing them has no title to 
the property. Otherwise the true owner 
might be excluded from the free and lawful 
use of his own estate. While any reasonable 
doubt exists on the subject of the title, nei- 
ther party stands in a position to invoke any 
exti-aordinary interference of a court of 
equity in his behalf, but can and should re- 
sort to the courts of law for redress for sup- 
posed injuries; or by actions there, or in 
other modes in equity, first settle the title 
which is in dispute. On the contrary, like- 
wise, it is equally reasonable not to permit 
a respondent to deprive a complainant of the 
remedy in equity by an injunction in a case 
where irreparable and repeated injuries are 
anticipated, and where no other form of re- 
dress is so speedy and effectual, merely by 
making a formal denial of the plaintiff's title, 
without any evidence to show the denial to 
be made probably in good faith, and to be 
sustained by something of fact and law. 

The eases generally, where an injunction 
is allowed in connection with the realty, are 
those in which the interests of the parties in 
tlie estate are admitted, but the controversy 
is concerning what they may do under these 
interests, and where one may do under color 
of his interests much more than he is clearly 
entitled to. Drew. 182; 1 Mylne & 0. 510. 
As, for instance, one being proved or con- 
ceded to own a life estate, and the other the 
reversion, the contest is, what are their 
rights as to cutting timber; or ceitain kinds 
of trees, such as saplings, or mere orna- 
ments; or one being a mortgagor and the 
other a mortgagee; or one being a tenant in 
common- with the other; or one a contiguous 
owner, and a contest arising as to the use 
of water, mines, &c., which each claims. 
But it seems well settled that if the estate 
each is entitled to in the premises is not ad- 
mitted or clear, no injunction will issue till 
it is made clear by a trial. Drew. Inj. 182, 
238; Weller v. Smeaton. 1 Brown, Oh. 
Append. 572; Chalk v. Wyatt, 3 Mer. G88; 
Duvall V. Waters, 1 Bland, 569, 585; 1 Ves. 
Jr. 140, note; 6 Ves. 110; 3 Atk. 496. And 
this trial will not be on affidavits, but on 
proper pleadings and process. 1 Am. Ry. 
Cas. 120. Some cases go so far as to hold 
it should not issue at first, if the respondent 
merely denies the title of the plaintiff. 
Drew. 186, 187; Kinder v. Jones, 17 Ves. 
110; Smith v. CoUyer, 8 Ves. 89; Hanson v. 
Gardiner, 7 Ves. 305; Norway v. Rowe, 19 
Ves. 144. Some eases of necessity, where 
the danger is great and the injury ii;repara- 
ble, may in England be regarded as excep- 
tions. Gibson v. Smith, 2 Atk. 182; Davis 
V. Leo, 6 Ves. 784; 2 Ves. Sr. 453; 3 Mer. 
687. And I am inclined to hold that a mere 
denial of title is never sufficient, as such de- 
nial may be made for delay and mischief, 
unless accompanied, as before remarked, by 
circumstances showing it to be made in good 
faith. Johnson v. Gere, 2 Johns. Oh. 54G- 
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Again, if it should turn out on trial, that 
each is entitled as a tenant in common for 
however small a share in the property al- 
leged to be injured, though other co-tenants 
may dissent, such an owner, if doing dam- 
age, cannot usually be restrained by an in- 
junction. Drew. Inj. 162; 7 Yes. 589. But 
extreme abuses may exist there which may 
justify an interference. 16 Yes. 128. The 
title of the plaintiffs, then, as set up to the 
upper dams exclusive of any in the defend- 
ants, being controverted, it becomes neces- 
sary to ascertain whether that is done with- 
out any apparent cause and justification, or 
with so much in its support as to make it 
proper, before proceeding further on the 
present application, to require the parties to 
have the nature and extent of their interests 
in those upper dams decided by a full and 
formal trial of it. 

The stream, called Johnson's brook, across 
which the dams are erected, that the re- 
spondents have cut away in part and threat- 
en to continue to do, is fed by water from 
three small natural ponds, not far distant. 
On that stream, descending from the last 
pond, and below these two dams, is another 
across the brook, at which the mills and ma- 
chinery of the plaintiffs are situated, and be- 
low that is another, at which mills and ma- 
chinery are situated, in which the defendants 
claim an interest, in common with some third 
persons. The two dams, which are nearest 
to the pond, and at which, it is admitted, 
there is no machinery, and which the defend- 
ants have in part cut away, are made to de- 
tain more water in the ponds while there is 
a great abundance in the spring, which oth- 
erwise would run to waste; and to use it in 
the summer, when, without retaining it in 
this manner, the supply at aU the mills be- 
low would be very insufficient for their 
wants. Those two dams nearest the pond 
are not far from the sites of two very an- 
cient ones, which it is conceded, have prob- 
ably been used for this purpose, portions of 
the year at least, from the first erection of 
mills on that stream, quite a century ago. 

The plaintiffs contend, that as respects the 
lowest mills, occupied by the defendants and 
others, they have an exclusive right to keep 
up and regulate the two upper dams ; and that, 
In doing this, as has been practised by them, 
the defendants are benefitted rather than 
injured. This is conceded by some who own 
the lower mills in common with the defend- 
ants, but not by the defendants themselves, 
as they, on the contrary, set up an interest 
in common with the plaintiffs in the two up- 
per dams, and allege that as the water is 
used by the plaintiffs, the bark-mill and saw- 
mill, in which the defendants are interested, 
are seriously injured, because the local right 
of the owners of those mills to the water at 
all at the lower dam extends only to the sur- 
plus not used by the grist-mill there; and 
hence when tlie water does not come down in 
large quantities, the whole of it is used by 
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the grist-mill, and their other establishments 
become almost worthless. In cutting the 
gates of two upper dams, therefore, they aver 
that it has been done only when the plain- 
tiffs have refused to let the water flow down 
in quantities sufficiently large for the use of 
the bark and saw-mill of- the defendants; 
and also in those quantities in alternate 
weeks, such as have long been customary, 
and as they have a right by deed in the up- 
per dams and water above them, to permit 
equitably as well as legally, since they own 
half, and but one half, of the interests in 
them. Let us look, then, a moment to the 
state and origin of the conflicting title by 
deed and wills between the parties to the 
upper dams, and the use of the water above 
them. In order to understand it, it will be 
necessary to notice, that before the erection 
of the mills and dam of the plaintiffs or the 
defendants, and early as 1737, one Thomas 
Carlton owned a fulling-mill, and had a dam 
for it a few rods above the mills of the plain- 
tiffs, and below the two dams in dispute. 
That about 1772, he devised them to his sons 
Daniel and Thomas; that Thomas, the sec- 
ond, released his interest therein to Daniel, 
in 1786, and Daniel, in 1788, conveyed his to 
Betire H. Parker, Thomas, the second, hav- 
ing also made another release, from abund- 
ant caution, of Ms interest to the same 
Parker. In all these conveyances was in- 
cluded, also, one half of the stream and dams 
above, which are now in controversy. 

At this time, it is to be remembered, that 
this same Retire H. Parker was also owner 
of one half of the lowest grist-mill and a 
part of the saw-mill, where the defendants 
now own and occupy, having obtained the 
same by deed from Eliphalet Hardy, in 1782; 
while one Joseph Kimball owned the other 
half, derived through conveyances from the 
same E. Hardy. Retire H. Parker, while 
thus owner of a part of the lowest mills and 
of the fulling-mill site and dam above, both 
having gone to ruin and continued so till 
this time, and of half the stream and dams 
above the fulling-mill which had been con- 
veyed to his grantors, died. And, in 1801, a 
committee, appointed by the court of pro- 
bate, set off to Aaron Parker, his son and 
heir, his interest in the grist-mill at the low- 
est dams, with a privilege in all the dams 
above owned by his father, and to draw wa- 
ter from them, as described in Hardy's deed, 
and in those of Daniel and Thomas Carlton. 
They set off the privilege to erect a saw-mill 
at the fulling-mill site to another son. 

Aaron Parker occupied the premises till his 
death, in 1831. Before his death, and as 
early as 1814, another change in the estates 
in conti'oversy had occurred, and made him 
interested in the whole of them. Because, 
in that year he purchased the land and grist- 
mill and dam, where the plaintiffs' mill now 
are, with all the privileges to the stream of 
water and dams above, which belonged to 
the estate of Phineas Carlton. And it fur- 
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ther appeared, that by sundry new convey- 
ances from Phineas Carlton, since 1766, tliere 
bad come to him what Phineas Carlton then 
owned, which was, the corn and grist-mill, 
and half the saw-mill, then at the place now 
occupied and owned by the plaintiffs, and 
half the upper dams and half the stream 
above. Aaron Parker's estate, then, in 1831, 
thus embracing a large part of the mills and 
dam lowest down, where the defendants oc- 
cupy, and all the mills and dam where the 
plaintiffs occupy, and all the dams and 
stream above, was devised and set "off in the 
court of probate, in several lots or shares, 
one of which was to Betsy Parker, a respond- 
eat, for her life, half the grist-mill at the low- 
est site, with privilege in all the dams above 
that belonged to Retire H. Parker, and as 
described in D. Carlton's and Hardy's deeds. 

The TVoodmans, respondents, claim an in- 
terest in the lower premises, as entitled to 
the reversionaiy estate after Betsy Parker's 
death, and by other conveyances of parts of 
the other mills at the lowest sites. Another 
lot or share was set off to Elizabeth Dow, a 
daughter of Aaron Parker, and included the 
mills and dam at the place occupied by the 
plaintiffs, with all the privilege of the stream 
and dams above that belonged to Phineas 
Carlton. Thus, it will be seen that, in 1831, 
the px-ivileges now in controversy, however 
owned or occupied before, had all become 
merged or collected in ceitain portions, or in 
full, in Aaron Parker, and were carved out 
among his heirs. 

AVere they so divided anew as to alter the 
titles as standing previously? There is lit- 
tle pretence, that by any paper title now in 
evidence, the owners of the lowest mills, till 
Retire H. Parker's purchase in 1788, had any 
interest in the dams or stream above the 
fulling-mill site. While it is verj'- certain, 
by the paper title, that those owning the 
mills and dam now occupied by the plaintiffs, 
had enjoyed a title to one half of the dams 
and stream above the fulling-mill site, ever 
since 1766. But in 1788, Retire H. Parker, 
one of the owners of the lowest site, became 
entitled to all the fulling-mill and half the 
dam and stream above, and the fii-st question 
on the paper titles would be, if that purchase 
would enable him to use the dams and 
stream above, except in connection with, and 
for the use of, the fulling-mill and the priv- 
ilege there. It was bought with that, and 
was appui-tenant to it. and it is difficult to 
see how he could legally transfer it to a priv- 
ilege far below, with that of the plaintiffs' 
intervening, and when the use of it in con- 
nection with a different site below might be 
very different from what it had been with 
the fulling-mill, or would be with new ma- 
chinery there, and might very differently af- 
fect and injure the next rights below it be- 
longing to the plaintiffs and their grantors. 
It would seem to be very questionable that 
without their consent, shown expressly or by 
long usage. Retire H. Parker and those 



claiming merely through him, could make 
such a transfer of the upper site and its ap- 
purtenances. But when the plaintiff s' - site 
and both the others became all united in 
Aaron Parker in 1831, I do not see the same 
difficulty in the way of him or his heii-s, if 
they desired to annex an interest in the use 
of the two upper dams to the lower privilege, 
if they thought proper. 

If the estate, which has an easement in 
another, becomes united to the other, the 
easement is extinguished generally, not al- 
ways. See cases of illustration, in Hazard 
V. Robinson [Case No. 6,281]. Quaere, if by 
a subsequent grant, all does not pass which 
was then used with the principal thing pass- 
ing. 3 Taunt. 24. Nor do I see the same 
ground to complain in their grantees who 
choose to take half of the upper privilege, 
where the plaintiffs occupy, with half the 
dams and stream above, after the other half 
has been attached to the mills and privilege 
lowest down, instead of being attached, as 
originally, to the fulling-mill and the priv- 
ilege there alone. But whether the language 
of the partitions and deeds must pn the face 
of them be construed as intending to trans- 
fer the use of half the upper dams and the 
stream to the lower privilege or not, I do not 
decide, and it is a little doubtful. It is a ques- 
tion of some nicety and difficulty, and is 
surely enough so to have it more fully ex- 
amined and settled, before deciding finally 
on this application for an injunction on the 
hypothesis that none of the privileges at 
first enjoyed at tlie fulling-mill were intend- 
ed to be transferred to the owners of the 
lowest works. 

It is worthy of notice too, in connection 
with this, that in dividing Mr. Parker's es- 
tate, the privilege of using the dams and 
stream above is included in connection with 
the site below in one paragraph, and assign- 
ed together to one heir, and is valued or ap- 
pi-aised in conjunction with it as one piece of 
pi-opeity. All the different pieces of prop- 
erty, though assigned to one heir, are ap- 
praised separately; but these are appraised 
together, as if intended to be treated as one. 
Again, the site for a saw-mill above, where 
the fulling-mill stood, which Retire H. Park- 
er owned, had been set off to another of his 
sons, and was not owned by Aaron nor set 
off to any body in his estate. So the evi- 
dence as to the manner of occupation and 
use of the water and dams above, by those 
owning at the lowest site, is in some respects 
contradictory, in others strongly in aid of the 
plaintiffs' views, and in others favorable to 
the defendants. Some of the evidence on 
one side can be reconciled, when we advert 
to the fact of some of the part owners of the 
lowest and upper site being at one period the 
same; and I do not find it necessary or ex- 
pedient to decide on it now, or on the sev- 
eral questions as to the light to flow, under 
the aiassachusetts statute for reservoirs, or 
to keep up the flash-boards of gates after a 
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certain period in the spring, or to talie them 
down in alternate weeks without the assent 
of, or making any compensation to, the plain- 
tiffs. All this must he done when or after 
the title is decided. 

There is also some testimony in the case 
of occupatif/n hy the plaintiffs and their 
grantors of the soil or land connected with 
the fulling-mill privilege, and under which 
they claim a title to that privilege, and also 
to the use of the whole dam and water 
above, which were appurtenant to it. That 
evidence, as hearing on the title they now 
set up to dams above, as well as on the de- 
nial of it by the defendants, -will have to he 
weighed with care, and, in connection with 
the various facts now or hereafter put in, 
as to the use of the dams and stream above 
by the defendants for the last thirty years, 
may control all the paper title, or at least 
furnish evidence of a eotemporaneous and 
continued construction of deeds and parti- 
tions, which may be decisive of the rights of 
the parties under this application. Let the 
prayer for the injunction, then, be postponed 
till the 'question of title between these par- 
ties is settled. 



Case 'No. 11,011. 

PERRY V. RHODES. 

[2 Cranoh, O. C. 37.] i 

Circuit Court, District of Columbia. Dec 
Term. 1811. 

Waiver of Notice. 
Assumpsit against the indorser of a prom- 
issory note. The defendant, knowing that 
the fjlaintiff had neglected to give him no- 
tice, and had received part of the money 
from tlie maker, promised fo pay the bal- 
ance if tlie maker did not. 

THE COURT (FITZHHIGH, Circuit Judge, 
absent), was of the opinion that the defend- 
ant had waived notice, and was liable. 



Case No. 11,01S. 

PERRY et al. v. STARRETT. 

[3 Bah. & A. 485; = 14 O. G-. 599; Fent. Pat. 
93.] 

Circuit Court, S. D. New York. Oct 17, 1878. 

Patents — Suit for Ixfringejient — Effect of 

Deoisio:! of Patent. Office is Interference 

Proceedings— Design— Patent— Similarity. 

l..The complainants obtained a patent for a 
design for a stove; one Smith, another inventor, 
subsequently applied for a patent for a similar 
design. An inteiference was declared, and 
Smith was adjudged by the patent office to he 
the first inventor of the design. Scld, that this 
decision was not conclusive on the complain- 

1 [Reported Dy Hon. 'Wniiam Cranch, Chief 
Judge.] 

2 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by. per- 
mission.] 
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ants, so as to prevent them from bringing a suit 
for infringement of their patent 

2. Although, in a design patent, certain parts 
may resemble parts of other patented designs, 
yet, if the general result is different from any- 
thing known or used before, su'di difference in- 
dicates inventive genius and creative skill, and 
the design may be patentable. 

[Cited in Kraus v. Fitzpatrick, 34 Fed. 40; 
Stearns v. Beard, 46 Fed. 194.] 

3. To constitute infringement of a design pat- 
ent the designs must be so similar as to appeal- 
to ordinary observers to be the same, but need 
not be so nearly alike as to appear to experts 
to be the same. 

[Cited in Miller v. Smith. 5 Fed. 365; Bed- 
wav V. Ohio Stove Co.. 38 Fed. 583; Ripley 
V. Elson Glass Co., 49 Fed. 930.] 

4. If two designs are substantially similar, 
the fact that different names or trade marks are 
or may be used in connection with them will 
not distinguish them sufficiently. 

5. Design patent No. 7,456, granted to John 
S. Perrv, Andrew Dickey and Absalom C. Wil- 
liams, May 26, 1874, for a design for stoves, 
held valid. 

[This was a bill in equity by John S. Per- 
ry and others against George Starrett] 
Samuel A. Duncan, for complainants. 
Charles J. Hunt, for defendant. 

WHEELER, District Judge. This bill is 
brought for an alleged infringement of de- 
sign patent No. 7,456, issued May 26th, 1S74, 
for a design for stoves called the "Argand." 

The defences are: want of novelty in the in- 
vention patented; that the patent is void be- 
cause it claims too much; and denial of in- 
fringement. 

The statute, provides, among other things, 
that any person who by his own industry, 
genius, efforts and expense, has invented ^ 
and produced any new and original design 
for a manufacture, or ornament to be cast 
on any article of manufacture, the same not 
having been known or used by others be- 
fore his invention or production thereof, or 
patented, or described in any printed publi- 
cation, may obtain a patent therefor. Act 
1870, § 71 [16 Stat. 209]; Rev. St § 4929. 

This patent was issued under this statute, 
and has five claims. The first is for the 
form and outline of the parts for a design for 
a stove; the second, for the ornamentation 
for a design for a stove; the third, for any 
one of the plates having the form and out- 
line for a design, all as described and repre- 
sented; the fourth, for the ornamentation, 
as a design, for any one of the plates; and 
the fifth, for the form and outline and orna- 
mentation for a stove, each as represented. 
The first, second and fifth are the only ones 
upon which a decree is sought 

It might be questionable whether the first 
claim could stand for the parts of a design 
separately,, as a design, from its nature, is 
an entirety, if it is anything. But, however 
that may be, it is insisted for the orators 
that the claim is in effect for the form and 
outline of a design for a stove. The parts 
together would constitute the whole, and 
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perhaps it is the same as if the mentioning 
the parts had been left out Then it would 
lie for the foiin and outline of the design. 
These claims, with the first thus consid- 
ered, stand as claims for the form ajid out- 
line and ornamentation, as separate designs, 
and for them together as one design. 

As the novelty of the inrention is in issue, 
it is necessary to ascertain what designs of 
this sort were in use before it, for it must 
he new with reference to all othera known or 
used before. 

There is controversy as to whether one 
kind of stoves, as it embodies a design for 
the form of a stove or the ornaments, was in 
existence before or not. This controversy is 
with reference to the Smith stoves, so called, 
said to have been like defendant's Exhibit 
151, which, itself, had not then been made, 
and none like it that had been are shown. 
Mr. Smith, the inventor of that stove, ap- 
plied for a patent for his design after the 
one in suit had been granted, and a question 
of interference between him and these pat- 
entees was raised in the patent office, and 
decided by the examiner of interferences. 
In making that decision it was found that 
Smith was the first inventor of the design he 
sought a patent for. 

It is argued for the defendant, that this 
finding is conclusive here. But, by the pro- 
visions of the statute, it would not be 
conclusive upon the validity of the Smith 
patent even, so far as question upon it 
might arise in court Rev. St § 4914. The 
patent of the oratoi-s was not there in con-, 
troversy. The question to be determined 
lyas whether a patent should be issued to 
Smith. The finding was incidental to that 
question. And, however it might be as be- 
tween the orators and Smith, it was not any 
finding between the pai'ties to this suit The 
defendant was not a party there and could 
not be bound, and such estoppels must be 
mutual to be operative. If both parties are 
not bound, neither is. 

That a stove of substantially the same eon- 
sti-uction as Exhibit 15i was in existence be- 
fore, appears upon the evidence beyond any 
fair doubt That it had the same ornamen- 
tation does not satisfactorily appear. The 
shape of the shell was probably substan- 
tially the same. There may have been 
slight differences, and may not. The stoves 
called the "American," and the "Light- 
House," and the "Oriental" were in exist- 
ence before. 

The ornamentation of the Smith stoves, 
which were in existence before, is not shown 
to have been at all like that of the orator's 
stove, the Argand. Assuming the shape of 
those Smith stoves to have been like that of 
Exhibit 151. they had not as a whole, the 
form and outline of the Argand. There are 
some features of them and of the Argand 
that are considerably alike. Their legs, ash- 
pit sections, and lower mica sections, with 
their rear extensions, and their upper mica 



[19 Fed. Gas. page 296] 

sections, except as to the rear extension of 
that of the Argand, are in shape quite simi- 
lar. The rest of them are vei-y different 
from each other. The bases of the Light- 
House and the Argand, the resei-voir sec- 
tions of the American and the Argand, the 
tops and urns of the Light-House, the Ori- 
ental, and the Argand are all somewhat 
alike. 

Upon these similarities it is argued for the 
defendant that the patentees have only tak- 
en those parts of the other designs and put 
them together, in mere aggregation, to pro- 
duce their design, and that in so taking 
them and putting them together they did not 
accomplish anything patentable. It is quite 
clear that any one who should take pages 
or leaves from several books and put them 
together into a new book, or take parts of 
several musical compositions and put them 
together into a composition by themselves, 
would not be entitled to a copyright for 
these productions. Reed v. Carusi (D. Ma- 
ryland, 1845) [Case No. 11,042]. And if all 
the patentees did was to take the legs of the 
Smith stove, the base of the Light-House, 
the ash-pit and mica sections of the Smith 
stove, the reseiToir and top of the Amei-ican, 
and the uni of the Oriental, and join them 
together, it is also clear that they did noth- 
ing entitling themselves to a patent Binns 
V. Woodiniff [Id. 1,424]; Wooster v. Crane 
[Id. 18,036], Or, if they did no more than 
to join them together with such adaptations 
to each other as would be made by the exer- 
cise of the ordinary skill of workmen in that 
ti-ade, probably they did not But the evi- 
dence shows that they did much more than 
either. Although the legs of the Argand and 
of the Smith stove are eyma reversa in gen- 
ei*al form, those of the Argand are quite dif- 
ferent from the others in proportion and 
style. The base of the Argand is not ex- 
actly like that of the Light-House. The 
cui-ves of its ash-pit section are different 
from those of that section of the Smith 
stove. The lower mica section of the Smith 
stove is convex below and concave above in 
outward form, whCe that of the Argand is 
slightly convex throughout The lines and 
curves of the mica section of the Argand 
are different from those of the Smith stove, 
and in the Argand the rear extension, to in- 
clude the exit-pipe, is carried upward on 
that section, while in the Smith stove it is 
not And the top and the urn of the Ar- 
gand differ somewhat from those of either 
the Light-House or the Oriental. 

All these parts were made symmetrical of 
themselves and in respect to each other, and 
connected together with appropriate devices, 
and formed into a harmonious whole, in a 
manner that could not be done without in- 
ventive genius and creative skill. The re- 
sult was different from anything used or 
known before. 

In Gorham Co. v. White, 14 Wall. [81 U. 
S.] 511. it was held that, to constitute in- 
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Iringement of a design patent, the designs 
must be so similar as to appear to ordinaiy 
-otiservers to be tlie same, and that they 
need not be so near alike as to appear to be 
the same to experts. It would seem to fol- 
low that to constitute a new design that 
would be patentable as such, it must be so 
-different from all others existing before, as 
to appear to be such to the same class of or- 
dinai-y obsei-vers. Tested by this rule, up- 
on the effect of all the testimony in the case, 
as well as upon an inspection of the stoves 
themselves, and considering the Smith stoves 
to have been in form like Exhibit 15i, the 
Argand was new in design in its form and 
outline. And so of the ornamentation. Well- 
known devices for ornamenting in different 
places, upon different articles, wore employ- 
ed; but they were arranged with reference 
to one another, and upon different parts of 
the stove with reference to what would be 
suitable thei-e, so as to produce a new ef- 
fect. It follows directly that the new form 
of the stove and new ornamentation upon it 
together made up a new design for the 
whole. It was invented and produced by 
the industry, genius, efforts and expense of 
the patentees, and according 'to the statute 
they were entitled to a patent for the fonn 
and ornamentation separately, and for the 
whole together. If the first claim had stood 
as a claim for the different parts of the de- 
sign sevei-ally, as described in the specifica- 
tion, there might be a question as to whether 
some of those parts, by themselves, were not 
so nearly like the coiresponding parts of 
some of the existing designs as to be sub- 
stantially the same, and so whether they 
had not claimed some parts to which they 
were not entitled. But, upon the construc- 
tion given to that claim, no such question 
arises, and it is not shown, in any manner, 
that they did in any of their claims really 
claim too much. And, if they did, it does 
not appear that they would have done so 
with any wilful default, or intent to de- 
fraud or mislead the public, without which 
the patent would not be absolutely void. 
Rev. St § 4916; O'Reilly v. Morse, 15 How. 
(56 U. S.3 62. Upon these considerations the 
patent, as to the fix-st, second and fifth 
claims, ai^peai-s to be valid. 

What is claimed to be an infringement is 
the sale of stoves called by the name of 
"Hecla." The question as to this part of the 
case must be as to the substantial identity 
of the design of them with that of the Ar- 
gand, within the rule in Gorham Co. v. 
White [supra]. The most potent evidence is 
a comparison of the stoves. In appearance 
they are substantially alike from top to bot- 
tom, and so whether viewed as a whole or 
section by section. There are minor differ- 
ences both in form and ornamentation, but 
the general effect is the same. It requires 
study of the differences that exist, and fix- 
ing them in the mind, to be able to tell one 
from the other when they are not side by 



side. They are not only so alike as to de- 
ceive ordinary observers, but so as to de- 
ceive dealers, large and small, and the or- 
dinary observation of experts, without they 
go far enough to observe what are really 
trade-marks. This is not only the result of 
a comparison of the stoves, but is the effect 
of the testimony. It is said that they can 
be distinguished by their names as well as 
by these marks, and that, therefore, no one 
would be deceived. This might be true, if 
the names or trade-marks could always be 
observed, but they may not be. And, if 
they should always be, the right to have the 
products bearing the design distinguished 
from others is not what is granted by the 
patent. The patent gives the exclusive right 
to make, vend and use stoves of that design 
during the life of the patent Knowledge of 
the origin of the patented articles may not 
be, and probably is not often, the object of 
the purchaser. The patentees have given 
the public the benefit of the design, as the 
fruit of their skill and outlay, and the ora- 
tors ai-e entitled to a monopoly of the prod- 
ucts embodying it during the prescribed 
time. 

Let a decree be entered for an injunction 
and an account accordingly, with costs. 

[See Gases Nos. 11,004 and 11,008.] 
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Case "No. 11,013. 

PERRY et al. v. BANGS. 



[Betts' Scr. Bk. 139.] 
District Court, S. D. New York. 



1848. 



Carrieks of Freight— Coxstrcctios op Bill op 

Lading— Delivery of Cargo— Quastitx— 

Receipt— Extraneous Evidence. 

[This was a libel by Theodore Perry & Co. 
against Elkanah Bangs for the nondelivery 
of certain goods.] 

Before BETTS. District Judge. 

Held, that the bill of lading of a cargo 
is only satisfied by the actual delivery of the 
cargo therein specified; but, as between the 
owner of the ship and the owner of the 
cargo, is not conclusive as to quantity of 
cargo, and may be explained by extraneous 
evidence. So, also, a written receipt ac- 
knowledging the delivery of the cargo may. 
as between same parties, be corrected by 
proof. Held, that the delivery in this case to 
a lighterman was a delivery to the owner of 
the cargo, and that the receipt of the light- 
erman of a full delivery was not conclusive 
of that fact, even if taken by him from the 
ship, on his own counting or weighing. 
Held, that the receipt in this case having 
been given by lighterman on count and re- 
port of the officers of the vessel alone, and 
its correctness not being supported by any 
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other evMenee. the testimony on the part 
of the libellants is sufficient to show a mis- 
take in that count, and a deficiency of three 
barrels of pork in the delivery. Held, that 
the action is maintainable in the name of 
the libellants: (1) They cannot at law re- 
tain the deduction of the value of the pork 
made by them out of the charges of the 
lighterman; he being answerable to them 
for no more cargo than he actually receiv- 
ed, and can compel the payment of the sum 
so retained. (2) If the Ughterman elects 
to pay the loss, to avoid controversy with 
liis employers, he is, in admiralty, enti- 
tled to the benefits of their rights and reme- 
dies, and may maintain the action in their 
names or his own. The documents show the 
action is brought by the authority of the 
libellants. Decree for the libellants. §42, 
with interest from the commencement of 
the action, May 5, 1848, and summary costs. 



PEERY. The CHARLES F. See Case No. 
2.616. 

PERRY, The HIRAjSI. See Case No. 9,019. 
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PERRY MANUF'G CO. v. BROWN et al. 

[1 Brunner, Col. Cas. 547; i 9 Law Rep. 542.] 

Circuit Court, D. Massachusetts. 1847. 

What Recoverable as Costs. 

Where five members of a copartnership were 
summoned as trustees, and four of them signed 
and made oath to a special answer, on which 
they were discharged, several costs of travel 
and attendance were allowed to the four, but not 
for counsel fees. 

[This was an action by the Perry Manu- 
facturing Company against Brown, Harris, 
and others.] 

In each of these cases, Francis Skinner and 
four others were summoned as trustees, de- 
scribed as "partners in trade, under the firm 
of Francis Skinner & Co.," and notified in 
the writ that they were "summoned as such 
partnership, and not as individuals." At the 
return day, their counsel entered five sepa- 
rate appearances, and filed five separate 
general answei-s, by attorney, in each case. 
A single set of special interrogatories was 
then put to the trustees, with this cap- 
tion: "Interrogatories addressed to Francis 
Skinner and others, summoned as trustees 
under the firm of Francis Skinner & Co., to 
which their single joint answer by any one 
member of the firm will be sufficient." To 
these, the trustees filed a single joint answer, 
signed "Francis Skinner & Co., by Francis 
Skinner," and sworn to by Mr. Skinner. The 
trustees afterwards put in a further voluntary 



1 [Reported by Albert Brunner, Esq., and here 
reprmted by permission.] 



answer, stating facts to which they had not 
been interrogated, and signed and sworn to 
by four of the five members, one being out of 
the commonwealth. On this answer they 
were discharged, and their counsel claimed 
ten several bills of costs, viz.: five in each 
ease, which, with counsel fees claimed, 
amounted to a little more than two hundred 
dollars. This was resisted by the plaintift's' 
counsel, who contended that the costs should 
be joint in each case. 

Charles P. Curtis cited Rev. St. Mass. c 
109, § 49, adopted as a part of the rules of 
practice in the circuit court, to this effect: 
"If any person, summoned as a trustee, shall 
appear at the fii-st tei-m, and submit himself 
to an examination upon oath, he shall be al- 
lowed his costs for travel and attendance,, 
and such further sum, as the court shall think 
reasonable, for his counsel fees and other 
necessary expenses." He contended that this 
statute was peremptory, and ensured costs- 
to each person, making no provision for a 
partnership, which is not a person. There 
is a special provision for corporacions. 

R. H. Dana, Jr., for plaintifCs, contended 
that this statute, having only the force of a 
rule, in the circuit court, was not peremptoiy, 
but directory, and addi-essed itseLC to the dis- 
cretion of the court. If the plaintiffs clearly 
confined themselves to the joint debt, and re- 
quired only the answer of one member of the 
firm, the attendance and answers of the oth- 
ers were unnecessary, and ought not to enti- 
tle them to several costs, any more than 
would several pleas unnecessarily put in by 
joint defendants. They become, in fact, one 
party. There is no decision of the supreme 
court of the state on this point, but it is be- 
cause the practice is uniform, and recognized 
in the state courts. There was also an agree- 
ment among the members of the Suffolk bar^ 
several years ago, to which the trustees' coun- 
sel was party, to tax but one bill in a ease 
like the present. 

Mr. Curtis replied that the agi-eement re- 
ferred to was made before the plaintiffs'" 
counsel came to the bar, and as he was not 
a party to it, he was not entitled to the bene- 
fit of it. Also, the agreement was no longer 
in force, as the association of the bar was 
dissolved. He doubted the uniformity of the 
practice, and suggested that, so far as it 
existed, it probably had its origm in the agree- 
ments of the bar. 

SPRAGUE, District Judge, intimated an- 
opinion in favor of several costs, but was 
willing to hear evidence as to the practice in 
the com-ts of the state. The case was ac- 
cordingly postponed for that purpose. 

SPRAGUE, District Judge, at a subsequent 
day, gave the following opinion: The stat- 
ute seems to me to be peremptory'. It says 
"any person," while the statute regulating 
costs between principals, uses the term "par- 
ty." In the latter case, it becomes a ques- 
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tion, -whether or not certain persons, joined as 
defendants, are or are not one party. This 
statute takes no cognizance of anything but 
persons and corporations. A partnership is not 
a person. It is contended tliat the statute, 
heing only a rule in this court, is directory, 
and addressed to our discretion. Still, we 
must construe it according to its terms, and 
these seem to me distinct. The notice given 
by the plaintiffs, hi their writ, is sufficient to 
confine their attachment to the joint debt; 
yet this does not excuse the trustees from ap- 
pearing, according to the exigency of the 
writ, and submitting themselves severally to 
examination, under oath, as to the joint debt. 
One may know what another does not The 
plaintiffs have a right to the answer of each, 
as to the joint debt. In this case, the plain- 
tiffs have several answers, and agree to re- 
ceive the answer of any one of the firm; but 
this does not excuse the others from attend- 
ance. They have no leave to go out of court 
All are liable to be charged, on the answer 
of one; and if charged, each is liable, ulti- 
mately, to a judgment upon scure facias 
against his private property and his body. 
I t h ink each trustee must remain in court un- 
til he is discharged, or a discontinuance is 
entered against him. If so, he should have 
his costs for attendance. He also has a 
right to put in a separate answer, if he 
pleases, notwithstanding the notice. 

The evidence, as in the practice in the state 
courts, has been before me, and I must con- 
sider it proved that the practice in Suffolk, 
Middlesex, and probably all the other coun- 
ties, is to allow but one bill of costs in a case 
like the present This is, however, a custom 
of the clerks and the. gentlemen of the bar, 
arising perhaps from comrtesy or agreement 
It has never been officially recognized, nor 
has the statute ever been solemnly passed 
upon, by the supreme court It appears that 
Chief Justice Williams decided, in conformi- 
ty with the practice, in the court of common 
pleas; but the case was not reported, and. 
that learned judge is not able to refer us to 
the name or date of the case. There may 
have been circumstances in the case, not now 
recollected, which would not make it con- 
form altogether to the present. Moreover, 
so long as this decision, as well as the prac- 
tice, is liable to be revised and perhaps re- 
versed by the higher tribunal, I feel bound to 
follow my own judgment Whereas, if the 
existing practice had been solemnly recog- 
nized and established by the highest tribunal 
in the state, I should prefer to follow it, for 
the sake of uniformity of practice, although 
not legally binding in this eomt. 

As one of the trustees did not sign the 
special answer, being, as appears, out of the 
commonwealth, his costs will be disallowed. 
The other trustees are adjudged several costs, 
in each case, for travel and attendance, but 
not for counsel fees. 

[For the case between the same parties, The 
Western Railroad Trustee, see Case No. 11,015.] 
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PERRY MANUF'G CO. v. BROWN et al. 

[2 Woodb. & M. 449; 10 Law Rep. 264; IT 
Hunt Mer. Mag. 596.] i 

Circuit Court, D. Massachusetts. Sept, 1S47. 

Insolvesct— Warrant without Seal— Validity 
— Debts Set out in Second Petition — Dis- 
charge UNDER State Law— Constitutionality 
— Obligation op Contracts. 

1. The want of a seal to a warrant to a mes- 
senger in proceedings in insolvency is fatal to 
its validity; and the master in chancery, upon 
discovering the omission of the seal, is justified 
in treating the whole proceedings as void, and in 
allowing a new petition and warrant 

[Cited in Reynolds v. Damrell, 19 N. H. 396.] 

2. The debts set out in the second petition, 
to the amount of two hundred dollars, are pre- 
sumed to be the same referred to in the first 
petition, the second being a substitute, and not 
an additional petition for a new case. 

3. The warrant to the messenger and the pub- 
lication in the newspapers, under the insolvent 
law of Massachusetts, divest the debtor of his 
estate, so that title cannot be made under or 
from him, after that date, by attachment or 
trustee suit 

[Cited in Torrens v. Hammond, 10 Fed. 902.] 
[Cited in Williams v. Merritt 103 Mass. 187.] 

4. The creation of liens or titles, by those 
means, are governed by the local and state laws, 
when no acts of eonjiress or articles of the con- 
stitution control. The decisions by the state 
courts govern the construction of such state 
laws. 

5. The decisions which have been made by 
the courts of the United States against the 
validity of insolvent dischargers by state laws, 
in actions on contracts made or to be performed 
out of the state, and prosecuted in those courts 
by non-residents, are decisions not on the forma- 
tion of liens, but on discharges from them and 
from contiacts. 

6. Such decisions rest on acts of congress as 
to forms of process, and on clauses in the con- 
stitution against state laws, impairing the obli- 
gations of contracts, and on the principle not to 
give to state laws an extraterritorial operation. 

7. Where the insolvent proceedings led to the 
appointment of a messenser of a valid warrant 
and publication in May, 1846, but no possession 
taken of the estate situated in Massachusetts, 
nor actual notice to a holder of it till the 24th 
of November in that year; yet a trustee action, 
in which the writ was served on the 18th of 
June, 1846, on the holder of the estate will not 
defeat the inchoate title obtained by the mes- 
senger in May, and afterwards on the 18th of 
June, 1846. conveyed by him to the assignees. 

8. The estate in the present case being situ- 
ated within the limits of Massachusetts and the 
jurisdiction of her courts, it is not exonerated 
from their operation, nor from the rule that the 
title to it is to be governed by the lex rei sitse. 
Nor does it come under any exception by the 
debtor's residence or domicil, as that was also 
in Massachusetts; and the creditor being a non- 
resident and the contract payable abroad, and 
the trustee action in a court of the United 
States, does not make the estate foreign, nor 
the laws foreign which must govern the forma- 
tion of the lien, or the transfer of the titie. 

[Cited in Sohier v. Merril, Case No. 13,158.] 



a [Reported by Charles L. Woodbury, Esq., 
and George Minot Esq. 10 Law Rep. 264, and 
17 Hunt Mer. Mag. 596, contain only partial 
reports.] 
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This was assumpsit on a promissory note 
made by the principals to the plaintiff, and 
payable in New York, for §1,481.07. The 
plaintiffs were incorporated by the laws of 
nhode Island, and were doing business at 
Newport, in that state. The defendants 
[Brown and othei-s and the Western Rail- 
road trustees] who were principals, resided 
in Massachusetts, and were defaulted; and 
the railroad, which was sued as trustee, was 
incorporated and doing business in the same 
state. The trustee disclosed, that when 
summoned on the 18th June, 1846. the rail- 
road had in its possession certain goods and 
effects, which belonged to the principals, 
subject to a lien on them in their behalf for 
freight It further appeared, that a petition 
to be allowed to go into insolvency, under 
the statutes of Massachusetts, was filed by 
the principals as eai'ly as May 2, 1846; but 
finding that the master had affixed no seal 
to the warrant, they were abandoned, and 
new proceedings instituted May 'SI, 1846, 
without having the others genei-ally vacat- 
ed, and without showing any new debts and 
liabilities in the new petition. It was fur- 
ther conceded, that the property of the 
principals was ordered to be taken posses- 
sion of by a messenger of the insolvent tri- 
bunal as eaa-Iy as the 1st of Jime, and a 
deed executed of it to the assignees on the 
ISth of June. But no actual possession had 
«ver been taken of these particular goods, 
either by the messenger or assignees, no 
specification of them made in any of the 
proceedings, nor any sale made of them by 
the assignees, nor any particular notice giv- 
en of their claim to them till November 
184G. 

Dana & Choate, for plaintiffs. 
B. R. Curtis, for tinistee. 

WOODBURY, Circuit Justice. The con- 
test in this case arises from the fact, that, 
by the insolvent system of Massachusetts] 
the property of debtors, though under at- 
tachment or trustee process, is discharged 
from them, and carried into the general 
fund or assets of the debtor, to be divided 
among all his creditors pro i-ata. While, by 
the practice and decisions of the United 
States courts, such attachments and trus- 
tee suits pending there, being, as they usual- 
ly are, in favor of pei-sons living out of the 
state, and on contracts to be performed 
out of it are not usually discharged, but 
may be prosecuted to final judgment, and 
the property held by them applied exclu- 
sively to the payment of such judgment 
But these differences severally presuppose 
that the proceedings in the courts of the 
United States were so commenced as to con- 
stitute a lien on the property, before the 
rights of other creditors attached, under the 
state laws. To settle which proceedings 
were in truth first so as to give that effect 
to them, is often a question of no little dffli- 
culty, though in some eases the priority on 
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the one side or the other is very palpable. 
Thus in the case of Towne v. Smith [Case 
No. 14,115], the attachment in the United 
States court was made before the debtor 
petitioned for the benefit of the insolvent 
act; and hence, amder the practice and hiw 
in force in the state courts, no less than in 
the courts of the United States, in such 
eases, in favor of creditors living out of 
Massachusetts, and in actions on contracts 
to be performed elsewhere, the plaintiff was 
clearly entitled to be considered first in ob- 
taining a lien. But whether that priority 
should be divested or discharged by subse- 
quent proceedings, was another and differ- 
ent question, and depending on different 
laws and principles. The chief difficulty 
anses here from mingling together these two 
questions, and frorb the care which is neces- 
sary in order to distinguish precedents and 
rules, that are applicable to one and not to 
the other. I regard an attachment of goods, 
or service of a ti-ustee action, as identical in 
their effect for the purpose of creating a 
lien; aud both are sufficient to constitute a 
charge or lien on the property, if no other 
charge has taken precedence, by being prior 
in time and valid in character, and be not 
dissolved legally by some subsequent pro- 
ceedings. 

In this case, the service of the trustee ac- 
tion on the 18th of June would have created 
such a lien, had it not been for the pre- 
vious insolvent proceedings, which the re- 
spondents contend constituted an earlier 
claim or title to this property, in behalf of 
all the creditors equally. Amidst the ob- 
jections to the validity of those proceedings; 
to their operation, if valid; and to the con- 
tinuance of them in full force as to this 
property, after the tnistee suit; it is only by 
a careful sci-utiny of analogies and prece- 
dents, that a satisfactory conclusion can be 
formed. The contest is a struggle for the 
ti-ack between different classes of creditors 
.equally meritorious, except as one may or 
may not exercise superior diligence and skill 
in securing a priority. If the contest was 
between creditors of the same character and 
in the same courts, striving with like means 
or precepts, the moment of time each at- 
taches or gets his writ served, would usual- 
ly determine the precedence between them. 
But here those contend, who not only belong 
to different classes, one foreign and one do- 
mestic, but they strive with different means 
or precepts, and in different tribunals; one 
by a trustee suit in this court, and one by a 
petition in insolvency and the various as- 
signments under it in a state tribunal. 

Let us then regard this question, first, as if 
It was one between citizens of Massachu- 
setts, in a suit on a contract not made and 
not to be performed in that state; and hence, 
by the terms of their law, not subject to be 
affected by insolvent proceedings there. Sup- 
pose such a citizen was the plaintiff in a ti-us- 
tee suit in the state court, and had served it 
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as here on other citizens, would the proceed- 
ings in insolvency possess a priority so far 
as regards this property in tlie possession of 
the trustee, looking to those proceedings as 
kept up and valid from the first petition on 
the second of May? They surely -would. It 
must be conceded, on hoth sides, that before 
any insolvent proceedings were had, that the 
title to this property was in the debtor, as 
both claim through him. Nor is it necessary 
that either should perfect a title from him, 
before on© attaches or commences a specific 
claim, in order to exclude the other. Be- 
cause an attachment begun, and still in prog- 
ress, a service of a trustee process made or 
going on after begun, is sufficient as an In- 
choate step and constitutes a lien, that holds 
the property, if duly prosecuted to judgment, 
though the property need not be sold, or 
turned out for execution at the time of a sec- 
ond attachment or trustee suit. So proceed- 
ings in insolvency, once commenced and ad- 
vanced so far as to remove the titie from the 
debtor, though not completed by taking ac- 
tual possession, or giving actual ..notice to an 
occupant or finishing a public sale of the 
property, are still valid, if stiU going onward, 
and not discharged by any subsequent pro- 
ceeding. 

The inquiry is, when the lien is attempt- 
ed to be created, whether the property is 
still the debtor's or not. If a creditor has 
parted with all power and titie over prop- 
erty, it cannot aftem'ards be attached as 
his. Babcock v. Malbie, 7 Mai-t (N. S.) 137; 
Urie V. Stevens, 2 Rob. (La.) 2oX; Black v. 
Zacharie, 3 How. [44 U. S.] 48:3. Where the 
United States have a preference over other 
creditors to property, if the debtor sells or 
mortgages it before the preference accrues, 
or the property is actually seized on execution, 
the property is divested out of the debtor, 
and the preference of the United States does 
not attach. Thelussen v. Smith, 10 "WTieai. 
[23 U. S.] 396. The claim being on the es- 
tate of the debtor this has ceased to be his, 
and has vested in third persons, before the 
right of the United States begins. Mere in- 
solvency does not give the, preference there 
as to property still the debtor's, but insolven- 
-cy and a conveyance to benefit creditors. 
[HaiTlson v. Sterry] 5 Cranch [9 U. S.] 298; 
[U. S. V. Hooe] 3 Ci-anch [7 U. S.] 78. But, 
independent of this legal priority, belonging 
to the United States hi certain cases, who- 
ever comes fii-st is first served. "Potior in 
tempore, prior in re," is the sound maxim, 
after establishing what is sufficient to con- 
stitute a lien or right. Story, Confi. Laws, § 
400. Consequenfly, in the supposed case here 
of a suit between citizens, the first lien form- 
ed, the first transfer or seizure, would pre- 
vail; and the first one here, in form if not in 
substance, would, by the laws of Massachu- 
setts, be the transfer to the messenger of the 
insolvent estate. It might not, without the 
adjudged cases that have taken place, and 
the peculiar language and spirit of the in- 
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solvent system in Massachusetts, be entiL-elj 
clear what passes the interest of the debtor 
under that msolvent system, or, in other 
words, what gives a lien to the assignee, an 
inchoate titie, not to be divested by subse- 
quent attachment of particular creditors. 
From the data in this case it will be seen, 
that if the warrant to the messenger and his 
publication or notice in the newspaper passed, 
ipso facto, the titie of all the debtor's proper- 
ty to the messenger by aid of the statute; 
or if it was not passed, till the deed to the 
assignees, and then operated back to the no- 
tice by tiie messenger, then nothing by way 
of interest was left in the' debtor after the- 
1st of June, which could be attached by the 
plaintiffs on the ISth of that month. But, 
on the contrary, if only a right to take pos- 
session of, or to convey the property passed 
to the messenger, and was not carried into 
effect till possession actually taken, or till a 
conveyance, so as to bar attachment by fa- 
vored or preferred creditors; or if, when con- 
veyed to the assignees, there is not a retro- 
spective operation to the time of the publica- 
tion; then the attachment or trustee process 
by the plaintiff on that day should hold. 
There being no proof as to the hours on. the 
ISth at which each happened, if the titie of 
both begun then, it probably should be regard- 
edas stronger in the plaintiffs, because actual 
possession accompanied theirs by the trus- 
tees, but did not accompany the conveyance 
to the assignees; and because the assignees, 
who are now defending, go forward and must 
make out their point or claim satisfactorily. 
But this last question becomes unimportant, 
under the decisiona which have happened iu 
Massachusetts, on their own statute upon this 
local question. Such decisions on such stat- 
utes and questions must govern this court, in 
the absence of any act of congress or clause 
in the constitution regulating the matter. 
See, on this rule. Smith v. Babcock- [Case No. 
13,009]; Greely v. Smitii \ia, 5,749]; [Shelby 
T. Guy] 11 Wheat. [24 U. S.] 361; [Blmen- 
dorf V. Taylor] 10 Wheat. [23 U. S.] 152; 
[Cohens v. Virginia] 6 Wheat [19 U. S.] 297. 
The directions of the statute are for the 
master in chancery to issue a warrant to the 
messenger to take possession and keep all 
the debtor's property, and then to give notice 
to the world, by publication in the newspa- 
pers, in order that none may take future 
transfers of the debtor's estate from the debt- 
or. And it has been settied that the time, 
when the title of the property passes to the 
messenger, is the date of such publication. 
Clarke v. Minot, 4 Mete. [Mass.] 350; Id. 401; 
9 Mete. [Mass.] 26. For though actual pos- 
session has not then been usually taken of 
the propeity, the title to it has been taken 
from him, and has been passed to another by 
a statutory provision and a wan-ant under it, 
and notice has been given publicly to all of 
this fact, in order to prevent future conflicts 
from ignorance of the transfer. Without 
such a statutory provision, in many cases 
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such a ti-ansfer, till possession was really 
taken under it, would not prevent creditors 
of tlie debtor, without actual notice of it, 
from attaching and holding the estate; else 
there might he fraud and the misleading of 
tlie world, when in ignorance of what has 
taken place; while in others an assignment 
might pass the propeity, without such notice. 
(J Pick. 304; 4 Mass. 450, 512; 16 Pick. 25. 
But here, the notice by publication in the 
newspapers was manifestly intended as a 
substitute for real possession taken by the 
ti-ansferee, and thus giving notice; and it 
must be regarded under the statute as an 
equivalent This accords, likewise, with 
sound reasoning; because, othei-wise, the 
debtor could convey the title after another, 
the messenger, is in law the possessor of it, 
and is enabled himself to convey it to as- 
signees, and because, otherwise, the great de- 
sign of the insolvent law, to distribute the 
effects of the debtor equally among his cred- 
itors, would be defeated by suits to sweep 
off most or all of it by preferred creditors 
living out of the state, or those living with- 
in it, but not having received actual notice. 
This theory preserves the rights of all as 
fully as any other, because the messenger 
can then legally pass the title of all the prop- 
erty to the assignees, which otherwise could 
not be done. Cushing v. Arnold, 9 Mete. 
[Mass.] 26. So if actual possession of all the 
property was required by the messenger be- 
fore he could pass the title, some weeks or 
months might intei-vene, in case of a large and 
scattered estate, before it could be accom- 
plished, and a losing and disreputable scram- 
ble would continue, with a view to attach 
particular articles, previous to possession be- 
ing actually taken of them all. The same 
objection exists to making actual possession 
in the assignee a test, or even actual notice 
to the creditor or to a casual holder of the 
debtor's estate, and much less an actual sale 
to some third person, when there has been 
this public and legal notice which the law 
prescribes. That publication, like a registrj', 
is implied and iirebutable notice to all, and 
works inequality and injustice to none, if 
they are vigilant, and resort, as they should, 
to the records for information. 

Here this case would end if the question of 
priority stoof" insulated, and the plaintiffs 
were not residents out of Massachusetts, and 
hence claim some further or higher rights 
than citizens in this case. But in fact the I 
first insolvent proceedings were abandoned, 
and new ones commenced, which are argued 
'by the plaintiffs to have been defective and" 
void. I should be sorry to find those insol- | 
vent proceedings, or any others of a statutory 
character, void either for mistakes of the 
public officers connected with them, or any 
informality which seems entirely an error of 
judgment. Though the rule is well settled, 
that statutory directions, to create a title to 
property, must be strictly followed, jet I 
am convinced that errors, such as just Vefer- 
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red to, are to be regarded with leniency; and 
legislatures are constantly making new en- 
actments, to remedy those before considered 
fatal, and to simplify the evidence requn-ed 
under statutes conferring titles. 

Here the objection to the first warrant is- 
sued the 2d of ilay, was its want of a seal; 
and one being requh-ed by law, this objection, 
under the analogous pi-eeedents, was proba- 
bly fatal. 1 N. H. 139; 2 N. H. 390; 2 Mass. 
489. But it is said, that the master could not 
abandon such a ease voluntarily and on re- 
quest of the petitioner, and let the party start 
de novo on the 31st of May. There would 
seem to be something in this, if the first pe- 
tition had been acted on and was not de- 
fective, or if the petition and defective war- 
rant were not so closely connected, one being 
the direct foundation of the other, and a part 
being void, the whole proceeding should be 
ti-eated as a nullity. In any view, however, 
I see no harm in having a second petition 
filed before a new warrant issued, as it 
would be only surplusage, at the worst A 
formal and » separate proceeding to set aside 
the warrant seems necessary only where the 
master is unwilling to regard the case as a 
nullity, and to begin de novo, or where the 
defect occurs in a later. stage of the pro- 
ceedings; and doubts exist whether it is im- 
portant enough to make the whole prcceeding 
void, or only the bad part void or voidable 
8 Mete. [Mass.] 129; Byrnes' Case, 8 Law 
Rep. 374. In some eases it certainly has been 
deemed permissible to treat the subsequent 
portions, which were defective, as null, and 
start again from the point to which they 
were good. Wedge's Case, 10 Law Rep. 117. 
But at the same time it seems permissible, 
considering the proceedings as a whole! 
where a defect in one part is fatal, to reverse 
or quash the whole. That course is not un- 
usual in -motions to quash proceedings, as 
well as in writs of error. The new proceed- 
ings in this ease are as if the old ones had 
been all annulled by a motion or writ of 
error. 

The new petition sets out ?200 of debts, the 
same, doubtless, . as in the other, the second 
proceedings being a mere substitute for the 
first. In that view, the petition and war- 
rant would be sufficient without any new 
debts being shown, if those named in the first 
petition were proved and still remained un- 
paid. But beside this, probably the ?200 is 
named in the petition merely as a matter 
for inquiry by the master, in order to see, 
before he proceeds, that the case is of suffi- 
cient magnitude to require the trouble and 
expense of going through the insolvent 
course. In that view, the master having pro- 
ceeded further after the petition is filed, is 
perhaps conclusive evidence of debts existing 
to that amount whether looking to the sec" 
ond or first petition. Jn writs a sum is nam- 
ed as the debt, which is large enough to give 
jurisdiction; and if the comt still sustains 
the proceedings after an objection, or an in- 
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quiry, it seems decisive as to the amount 
Tieing sufficient when no evidence is offered to 
the contrary. See Brown v. Noyes [Case No. 
2,023]; People v. Judges of New York Com- 
mon Pleas, 2 Denio, 197. The choosiug of as- 
signees and a. conveyance to them, raises a 
sta-ong presumption also, that all before has 
Ijeen found to he right, which is to he proved 
in pais, as, after a verdict, such evidence is to 
he presumed to have been given, as was nec- 
essary to wan-ant it. Grignon v. Astor, 2 
How. [43 IT. S.] 319. This, of course, would 
still leave any important matters that were 
omitted in the petition, which should appear 
in reciting to give jurisdiction, to be deemed 
fatal omissions, such as the petitioner's resi- 
<lence in the county, applying to a magistrate 
there, being insolvent, &c. 12 Pick. 572, 581; 
1 Denio, 331; [U. S. v. Arredondo] 6 Pet. [31 
U. S.] 709; [State of Rhode Island v. State 
of Massachusetts] 12 Pet [37 TJ. S.] 718; 
(Boyce v. Grundy] 3 Pet [28 U. S.] 205. 
There being none such here omitted, the pro- 
ceedings and tlie tiunsfer of titie under them 
must be regarded as valid. 

What appears to be considered the prin- 
cipal question in this case is the remaining 
and last one, whether this conclusion is va- 
ried, or should be by tlie circumstances, that 
the plaintiffs reside out of Massachusetts, 
prosecute a contract to be performed out of 
that state, and sue in a court not belonging 
to that state. It is undoubted, that non- 
resident creditors are not by the decisions 
of this court, or by the words of the Massa- 
chusetts statute, subject to have their debts 
ban-ed by state proceedings in insolvency, 
if the contract originally was made and was 
to be performed abroad like this. St 1838, c. 
163; Towne v. Smith [Case No. 14,115j; 
Springer v. Foster [Id. 13,206]. More es- 
pecially, if prosecuting it in any forum not 
belonging to tlxe stat^ does this objection 
apply under the decision in Sturges v. 
Orowninshield, 4 Wheat [17 TJ. S.] 122, and 
Cook V. Moffat. 5 How. [46 U. S.] 316. But 
what is the true theoi-y on which this excep- 
tion rests? and how does it apply to the 
present question? The exemption of debts 
incurred or to be paid elsewhere, beside be- 
ing excluded by the insolvent statute, have 
been excluded by sound reason, because not 
being incurred, nor to be fulfilled within the 
«tate, they are not made with a view to its 
local laws, as if thoSe laws constituted a 
part of the contract; while other contracts 
are so made, and on that account the local 
laws as to insolvency bind or control them, 
as if incorporated into them. See Towne 
V. Smith [supra]. The exemption, therefore, 
on this theoiy in such cases, goes to the sub- 
ject of discharge. It does not affect the 
formation of the original lien. That de- 
pends on the state laws, and that is the 
^reat Question here, and has been found to 
930 in favor of the respondent^. But as to the 
other matter, the discharge, this court is 
^ bound by the decisions of the supreme court 



as well as its own, to protect such conti-acts, 
and liens duly acquired under them, from 
a discharge by the insolvent provisions af- 
fecting the contract The obtaining a lien 
by a suit is one tiling, the discharge of that 
or of the contract sued is another and dis- 
tinct What constitutes a contract or a lien 
is still, as ever, to be settied by the laws 
of the state in the same way as to non-resi- 
dents and residents; but what shall dis- 
charge them, is to be settied by the consti- 
tution and our decisions, and by these the 
residents alone, and their attachments and 
local conti-acts, are held subject to insolveni 
discharges of the states, whether of the debt 
or the attachment 

This, it ■A'ill be seen, throws us back to the 
inquirj', which has already been exhausted, 
and which ended in the conclusion, that the 
supposed lien here by the plaintiffs, not be- 
ginning till the 18th of June, and the as- 
signment to the messenger and his publica- 
tion having been on the 1st of June, the lat- 
ter did by the laws and judicial decisions of 
Massachusetts pass the title of the debtor to 
the messenger, and hence prevented any per- 
son subsequently from taking any step 
which, by an attachment suit or private 
sale, could create through the debtor a lien 
on propei-ty, that no longer in law belong- 
ed to him, or was under his control. It ceas- 
es to be his for such a purpose, as much as 
if it was in the hands of an administrator 
and the debtor dead, he being as to this 
civiliter mortuus. Now, if this position can 
be altered by the fact of the plaintiffs being 
non-resident, or this court not a state tri- 
bunal, or the contract being to be performed 
elsewhere, it must result from one of two 
principles; it is either that the plauatiffs 
have already obtained a lien, which should 
not be discharged, but which would be, ex- 
cept for those facts; or, that the conti-act 
itself is in this way virtually allowed to be 
discharged, when it ought not to be. But 
we have already shown, that no such lien 
has been acquired by the plaintiffs; and 
it is vei-y clear, that if the "trustees are in 
this case held to be not liable, the princi- 
pals, the debtors being defaulted, they are 
so far from being discharged from their con- 
tract tliat judgment can be taken against 
them for the whole amount of it It is con- 
ceded, that there will not be so much prop- 
erty to satisfy it with as there would be, if 
the lien was upheld. But that would be 
the case, if any other property was claimed, 
once owned by the debtor, and the sale of 
it had been made to tliird persons before in- 
solvency, and appejired to be valid; or even 
if it had been taken possession of by the as- 
signees and sold. If the claim to such prop- 
erty as security is to be maintained, because 
the conti-act is not to be discharged, and 
taking away the property does this, why 
cannot this claim be maintained forever, or 
till the debt is satisfied V And why not as 
to all property, which belonged to the debtor 
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when becoming insolyent, till the non-resi- 
dent creditor is paid? If the security is not 
to be lessened in any -way, the principle 
must be, that nothing can be done with an 
infolvent estate, no ralid title to it passed 
within the state, until all non-resident cred- 
itors are fully paid. This would be both 
novel and exti-aordinary. 

Considering-, then, that the acts of con- 
gress as to process, and the clause in the 
constitution as to impairing the obligation 
of conti-acts. relate only to the discharge of 
liens or stipulations by state laws, and that 
the present question is rather one as to the 
formation of a lien or inchoate title to this 
property; this last is surely to be settled by 
the state laws, and they create the first 
lien or title to the property in the creditors 
generally. By the thirty-fouith section of 
the judiciai-y act the state laws [of 1789 (l 
Stat. 92)] as to property and titl<» and liens, 
govern the courts of the United States, wheil 
no acts of congress Interpose and regulate 
the subject See cases in U. S. v. Ames 
[Case No. 14,441]; Clark v. Sohier [Id. 2.- 
S35]; Springer y, Foster [supi-a]. Again, it 
is a general rule of public law as well as of 
municipal obligation, that the titles or liens 
of property, always if real, and generally if 
personal property, are to be decided by the 
laws of the state where the propeity is situat- 
ed, the lex rei sitae. IH. Bl. 131; lCromp.31. 
& R. 29G; [Ogdenv. Saunders] 12 Wheat [25 U. 
S.] 304. In this ease the property in dispute 
was situated in Massachusetts and not 
abroad, and the foreigner is obliged to come 
into JIassachusetts to obtain it; and hence 
if it be governed by the lex rei sitse, a title 
to it cannot he set up abroad, if it has pre- 
viously, while situated in Massachusetts, 
been legally transferred to other persons. 
The error in the analogies and reasoning on 
this branch of the case, is in supposing that 
tlie title to it had not been transferred in 
Massachusetts before the trustee action was 
instituted by tlie plaintilfs. Even in cases 
of ancillary administrations on personal es- 
tate, situated in places where the debtor did 
not have his domicil, creditors from other 
states may come there and partake in it ac- 
cording to the laws tliere. Goodall v. Mar- 
shall, 11 N. H. 88. The balance, if any, is 
divided among the heirs according to the 
laws of the state where the debtor had his 
domicil, because each state recognizes this 
rule of distribution as a principle of inter- 
national law. and' to be enforced bv the 
usual comity between nations. 

This leads to another rule as to personal 
estate, which rather fortifies than confiicts 
with the preceding one. It is well set- 
tled, that such property, owned at the death 
of an individual, is to be administered and 
divided among his creditors and heirs ae- 
cordujg to the law of the place of the domi- 
cil of the deceased debtor. 3 Ves. 198; Har- 
vey V. Richards [Case No. 6,184]; 5 Ves. 
750; Saunders v. Williams, 5 N. H. 214; 11 
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N. H. 89; 2 Kent, Comm. 344. Supposing an 
insolvent debtor, then, as to his estate, like- 
a deceased person, as he usually is, and the 
debtor here having his domicil in Massachu- 
setts, the rules as to dividing or disposing of 
it in that state must govern, rather than 
any different ones fancied or in force else- 
where. 5 East 131; 9 Mass, 378; 1 Bin. 
336. The debtor here having his domicil in 
Massachusetts, a fortiori must the laws 
of this state control the title and liens and 
division of his property in all respects not 
contraiy to the constitution or acts of con- 
gress. It is so even in sales of personal 
property as a general rule. Black v. Zaeha- 
rie, 3 How. [44 U. S.] 483. If some defect 
exist in such a sale, not impairing the 
equity of the sale, known to a creditor, it is 
good so far as regards him. Id.; 2 Cow 
777; 11 Wend. 628; 22 Wend. 362; 10 
Mass. 476; 8 Pick. 90- Here, in con-obora- 
tion of the validity of the title or lien, the 
property was in the same state, where the 
debtor went into insolvency and had his 
domicil. All this combines to strengthen the 
lien, as does the analogy to the case of dis- 
tribution of estates of deceased persons. 
The analogy between cases of banki-uptcy 
and estates of deceased persons under ad- 
ministration is, that the bankrupt is civiliter 
moi-tuus for many purposes, and hence his 
property and his ci-edi tors' claims should be 
treated like those connected with pei-sous 
physically dead and under administration. 

iluch has been said as to the exception to 
the general principle, of propei-ty passing from 
the debtor hy proceedings in bankruptcy. It 
is conceded to be the general principle, that 
it does pass (2 H. Bl. 402; 3 Mass. 517; 8 
East, 314); and passes from the date of those 
proceedings, and not from the act of bank- 
mptey (Holmes v, Remsen, 4 Johns. Ch. 477, 
and eases cited; 4 Durn. & E. [4 Tei-m R.] 
182; 1 H. Bl. 665; 2 Johns. 342; Story, Confl. 
Laws, 345, note 2 ; Id. § 404). But it is contend- 
ed, that if a part of the property was situated 
in a foreign government, the proceedings in 
bankruptcy at the home of the debtor will 
not pass that part if an attachment is made 
of it abroad, before the assignee goes abroad 
and takes possession of it Concede this. 
See 2 Kent Comm. 330; 5 N. H. 213- U> 
N. H. 264; 6 Pick. 286; 20 Johns. 229; 4 
Cow. 510, note; [Han-ison v. Steriy] 5 Cranch 
[9 U. S.] 289; GoodalPv. Marshall, 11 N. H. 
97. Comity, it is thought which alone gives 
force here to a foreign bankrupt assignment, 
does not require us to exercise it so as to 
drive our own citizens and creditors abroad 
to satisfy their debts when property for that 
purpose exists here. Richardson, G. J., in 
Saunders v. Williams, 5 N. H. 215. See, fur- 
ther, Parker, C. J., in 11 N. H. 98; The 
Watchman [Case No, 17,251]. Probably in 
such case the right to attach in the state 
where the property- is, must be held to ex- 
ist till actual possession is taken by the as- 
signee of the owner, or his grantee. Towne 
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V. Smith [supra], and cases cited there; U. S. 
V. Munroe [Case No. 15,S35]; Ogden v. Saun- 
ders] 12 Wheat [25 TJ. SJ 360; Blane v. 
Dmmmond [Case No. 1,531]; Dawes v- Boyl- 
stou, 9 Mass. 337; 11 Mass. 256; 13 Mass. 
14G; Blake v. Williams, 6 Pick. 2S6; Fall 
River Iron Works Co. v. Croade, 15 Pick. 11; 
Oshorn v. Adams, 18 Pick. 245; 5 Greenl. 
245; 5 Watts & S. 9; Johnson v. Hunt, 23 
Wend. 87; 14 Mart. [La.] 93; [Black v. Zaeh- 
arie] 3 How. 144 U. S.] 488; 20 Johns. 258; 
Milne v. Moreton, 6 Bin. 353; Harrison v, 
Steny, 5 Granch [9 U. S.] 290. But here this 
property, held by these trustees, was not situ- 
ated abroad. It was and still is within the 
limits of Massachusetts, and was within its 
jurisdiction and the control of iis courts when 
the insolvent proceedings were instituted. 
Again, the exception set up when the prop- 
erty is in another government, is to aid the 
citizens of that government to procure pay- 
ment of their debts. But to extend the ex- 
ception to a case like this would be to defeat 
and injure creditors, who are citizens of Ma."?- 
sachusetts, and this for the benefit of for- 
eigners. Again, analogous proceedings do not 
favor such an exception, because it is raised 
in them only to aid creditors belonging to 
the state where the property is situated, and 
in the single cases of intestate estates and 
technical bankruptcies. For though once it 
was held, that a valid assignment abroad 
could not hold against a subsequent attach- 
ment at home made before possession was 
taken actually (Fox v. Adams, 5 Greenl. 245; 
Meeker v. Wilson [Case No. 9,392]; Semb., 
Ingraham v. Gej'er, 13 Mass. 146; [Harrison 
V. Steny] 5 Cranch [9 U. S.] 289; 3 Pick. 313; 
Le Chevalier v. Lynch, Doug. 170; Semb., 
though both at home), yet this is oveiTuled 
in Means v. Hapgood, 19 Pick, 105, in ease 
of a voluntary assignment in another state. 
And it seems to be now settled, that if the 
property here is transferred by the owner 
abroad, by deed or voluntary assignment, in 
usual form, it passes even as against cred- 
itors here. Johnson v. Hunt, 23 Wend. 87; 
10 N. H. 264; 5 N. H. 214; 6 Pick. 307; 4 
Johns. Ch. 4S7; 1 H. Bl. 690; 2 H. Bl. 405. 
Though it might not then, if such assignment 
gave peculiar preferences, or excluded our 
own citizens as creditors from equal rights. Id. 
And it may be an exception to this to allow' 
the creditors of the debtor residing where the 
property is, to satisfy their demands out of 
this property, if attaching it before the sale 
or transfer abroad is completed according to 
any law of the place where the property is 
situated. Story, Confl. Laws, §§ 391, 398; 
Sanderson v, Bradford, 10 N. H. 264. But 
such an exception would yield no relief to the 
plaintiffs, as they do not reside where the 
property is situated. If the property is on 
the ocean, the title at home governs as the 
laws of the place, where the sale or lien is 
attempted, apply. 7 Mart. [La.] 318, 353; 
Stoiy, Confl. Laws, § 391. If it be in another 
state than that where the title is attempted 
19FiSD.0AS. — ^20 



to be passed, it succeeds, if not contrary to 
the laws of the locus sitse of the property, 
and if good by the -laws of the place where 
the transfer is attempted. 7 Mart. [La.] 707; 
12 Mass. 54; 17 Mass. 110; Black v. Zaeha- 
rie, 3 How. [44 U. S.] 483. Semble, aliter. 
Story, Confl. Laws, §§ 407, 409, 512; [Ham- 
son V. Sterry] 5 Cranch [9 U. S.] 290. If le- 
gally ti-ansferred, it binds, though the person 
holding the property or owing the debt has 
no notice at the time, if he has it before he is 
subjected elsewhere. Story, Confl. Laws, §§ 
396, 397; 4 Mass. 450, 508; 13 Mass. 286; 11 
Mass. 488; Bholen v. Cleveland [Case No. 
1,381]; 4 Johns. Oh. 460; 3 Burge, Col. Law, 
777; [Harrison v. Sterry] 5 Cranch [9 U. S.] 
289; [Ogden v. Saunders] 12 Wheat. [25 U. 
S.] 361. When the plaintiffs are citizens of 
a different state from that where the prop- 
erty is, much less can they claim any pecul- 
iar favor in a tMrd state, where the property 
happens to be, not being the state where the 
creditor lives, and if where the debtor lives, 
and as to whose laws some reference may 
have been had in the contract, they do not 
give the creditor any such favor in attach- 
ments. Id. Again, in a case equivocal, the 
ieamng always is to pass the title by the 
act of the debtor. Thus" If A. before bank- 
ruptcy order goods abroad to bo rijiiivpied to 
B., a creditor, and A. become bankrupt, and 
[then the agent delivering them or the order 
; before knowing of the bankruptcy, B. is en- 
titled to hold them in equity, though deliver- 
, ed to him after the bankruptcy of the former 
owner. Bm*n v. Carvalho, 4 Mylne & 0. 690. 
Most of the' exceptions claimed or set up by 
the plaintiffs rest on facts as to the foreign 
position of the property, or its being in a for- 
eign jurisdiction, which in truth do not ex- 
ist here, and on a principle which is depend- 
ent entirely on those facts. The principle 
is, not to permit the representatives of one 
deceased or bankrupt in one government; to 
remove portions of his property situated in 
another, till the creditors, living in the latter, 
are satisfied if they choose to attach, or, in 
case of death, to take out administration and 
proceed against it. But in the present case, 
though the foreigner elects to proceed in the 
courts of the United States, a quasi foreign 
ti'ibunal in Massachusetts, yet the propei-ty 
was situated within the limits of Massachu- 
setts. It is conceded, the property was not 
in another state nor country; but it is con- 
tended, it was within the jurisdiction of the 
United States. So in one sense and for some 
pui'poses is all property within the limits of 
the Union. But it is not within the exclusive 
jurisdiction of the United States, unless situ- 
ated in the District of Columbia, or some of 
the navy yards, forts, arsenals, or other pla- 
ces where a cession has been made to the 
United States of such exclusive jurisdiction. 
U. S. V. Ames [Case No. 14,441]. It was not 
so situated here; and hence it was to be gov- 
erned by the laws of Massachusetts, except 
where conflicting with some act of congress- 
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01' some clause of the constitution. ProTja- 
bly tliis might be tlie case, even if the property 
had heeu situated in one of those places over 
which exclusive jurisdiction has heen ceded. 
U. S. V. Ames [supra]. But this need not be, 
and is not decided. Admit, then, that the 
analogy holds; that the plaintiffs are foreign- 
ers; that this court is, for many purposes, a 
foreign one; and even that this property is 
situated within the limits of its mixed, or, in 
some respects, concurrent jurisdiction; yet, 
in other important respects, the analogy fails, 
because that jurisdiction is not, as in the 
precedents, exclusive in us within those lim- 
its; it being limited and special in us, and in 
common or mixed with the local tribunals of 
ilassachusetts over the same territory; and 
the laws to govern the case being not, as in 
the precedents, foreign and exclusive in the 
United States, but the laws of Massachusetts 
alone, with the exception before named as 
to the discharges merely of contracts and 
liens, luther than the creation of them. Our 
reasoning is, not that the states can do every 
thing within their limits wnich the general 
government can, any more than every thing 
exclusive of that government; but it is, that 
the states can do certain acts, and the general 
government certain other acts, each travelling 
in its own path or oi'bit within a certain 
space. 

The United States courts enjoin proceed- 
ings in their own courts only. Diggs v. Wol- 
cott, 4 Craneh [8 U. S.] 179. And the states 
enjoin in their own only. [Wallen v. Wil- 
liams] 7 Craneh [11 U. S.] 279. Each acts 
independently, and still each usually, in pri- 
vate rights, acts to enforce the same laws; 
the latter generally enforcing them between 
its own citizens, and the former between 
such citizens and inhabitants of other states 
or countries. If therewas a foreign exclusive 
jurisdiction and limits, and a foreign code to 
control the formation of a lien or contract 
there, different from what they should be in 
the state court, it would furnish a different 
state of things, and might justify different 
conclusions. But, as it is, the guides in this 
eoiirt, on those points, in settling rights, are 
usually the same as in the state courts, dif- 
fering only where the constitution and acts of 
congress differ. By the latter we have dif- 
ferent forms of mesne process at times, ad- 
hering chiefly to those adopted in 1792, and 
hence still make attachments and arrests (7 
Greenl. 337; [Beers v. Haughton] 9 Pet 359); 
and create liens by trustee suits, and after an 
assignment in insolvency often proceed to 
render judgment and issue execution, and 
seize the property before attached, though a 
certificate of discharge is pleaded. Towne v. 
Smith [supra]; Springer v. Foster [supra]. 
We do this, and differ in this, not only by force 
of those acts of congress prescribing our 
forms of process, and which the states cannot 
lawfully change or modify so as to atfect pro- 
ceedings here; but by force of the constitu- 
tion, which, according to the decisions of the 



supreme court, does not pei-mit a state in- 
solvent system to discharge a contract made 
or to be performed out of the state, or pros- 
ecuted by a citizen of another state m the 
courts of the United States, lest the obliga- 
tion of the contract be impaired, or the local 
discharge have an exti-aterritorial operation, 
and bind a foreign forum. But in other re- 
spects, and as to other questions than those 
regulated by the constitution and acts of 
congress, we arealmost entirely dependent on 
the state laws; and instead of foreigners be- 
ing allowed to sue in this court, in order to 
try their rights by different rules from what 
are applied to citizens, or by superior mles, 
it is merely to insure to them the same, with 
more impartiality, perhaps, than might pos- 
sibly be meted out to them in contests with 
citizens of the state by state judges. The 
law of trial of the merits is usually the same; 
not one law for A. and another for B., in a 
suit within the limits of the same state; not 
one in this north wing of this granite court- 
house, and another in the south wing, where 
the state courts sit,— "Non est alia lex Romaj. 
alia Athenis." Besides this being the general 
principle, several special decisions have made 
the state laws govern in this com-t, in cases 
of some doubt, and which by their details 
may tend to throw some light on this inquiiy. 
Thus they have governed as to the alteration 
of rules of evidence ([il'Kiel v. Holbrook] 
12 Pet [37 U. S.] 89); the usages of states 
([Swift V, Tyson] 16 Pet [41 U. S.] 18); the 
swearing out of jail on execution ([Fowler v. 
Brantly] 14 Pet. [39 U. S.] 313); statutes of 
limitation ([Ross v. Duval] 13 Pet [38 U. S.] 
60); the allowance of new trials by petition 
(Clark V. Sohier [Case No. 2,835]); granting 
partition of lands (Ex parte Biddle [Id., 
1,391]); and liens on judgments (Thompson 
V. Phillips [Id. 13,974]). 

The ease of insolvent discharges by state 
laws, as affecting contracts made or to be 
performed out of a state, or in favor of 
persons living and suing out of the state, 
or of the courts of the state where the dis- 
charge issues, is an exception under the con- 
stitution by the decisions of this and the 
supreme court [Ogden v. Saunders] 12 
Wheat [2o U. S.] 360; Springer v. Foster 
[Case No. 13,266]; Towne v. Smith [supra]. 
The case of liens on insolvent estates, created 
by attachments or trustee suits, is a branch 
of the same exception; and the liens are not 
discharged in such cases, when first and pre- 
viously created by suits in the courts of the 
United States. Sprmger v. Foster [Case No. 
13,205]; Springer v. Foster [Id. 13,266]; 
Towne v. Smith [supra]. The case also 
of a conflict between the state laws and 
the United States, when one of the latter ex- 
ists on the same point always constitutes an- 
other exception, as the state law must then 
give way. U. S. v, Ames [supra]; U. S. v. 
New Bedford Bridge [Case No. 15,867]; Li- 
cense Cases, 5 How. [46 U. S.] 504. But 
here no previous lien having been created 
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trader the process by this court, which issued 
iifter the estate had legally been transferred 
from the debtor; and no act of congress or 
article of the constitution conflicting with the 
state laws, creating titles and liens in cases 
like this; these discriminations will dispose 
of the principal question in controversy in 
favor of the trastee. Though that question 
Is one quite complicated, and to be placed 
on its true grouuds only by a careful analysis 
and comparison of precedents and their gov- 
erning principles, I trust the more that my 
conclusions are the correct ones, as they are 
forced on me by the weight of argument in 
their favor, somewhat against my previous 
impressions as to what was right. 

The summary of this decision on this last 
question is, that the non-resident creditor, 
suing In this court on his contract made or to 
be performed out of the state where the in- 
solvent proceedings are instituted, and at- 
taching property by writ or trustee process, 
which is situated within the same state, has 
no lien, if, by the laws of the state, the title 
had previously passed from the control of the 
debtor; but when, bj those laws, he once 
obtains a lien, and is first in doing it, Ms pri- 
ority, by acts of congress and the constitu- 
tion, is not to be superseded or discharged 
by that insolvent system, nor is the suit or 
contract to be thus discharged. The advan- 
tages belonging to the non-resident creditor 
thus suing, are not the creation of a lien In 
any different way, or to any extent different 
from a resident creditor; but the retention of 
one, when earliest created, and saving it and 
the contract and suit from being discharged 
under the insolvent system, as they are dis- 
charged by it in the state courts, and the 
being able to attach any future earnings or 
property of the debtor, which the resident 
creditors cannot do, after the insolvent pro- 
ceedings in their own domestic tribunals. 

[For the matter of costs in a collateral pro- 
ceeding, see Case No. 11,014.] 
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Case Ho. 11,016. 

PERSEE V. The OLARENCE. 

a4 Law Rep. 453; 4 Am. Law X (N. S.) 335.] 

District Court, S. D. New York. Get. 11, 
1851. 

Bottomry Bond— Liek, whes Lost. 
In admiralty. The bark Clarence was 
owned in Galway, Ireland, and arrived in 
this port disabled by perils of the sea, and 
consigned to the libellants, residing here. 
In order to make the necessary repairs the 
master borrowed $7,535.77 of the libellants; 
he drew bills on the owners in Ireland for 
a portion of the loan, and on the 28th of 
April, 1849, executed a bond for $15,000, con- 



.ditioned to pay for the sum loaned, to- 
gether with §1,130.36 bottomry premium, 
within ten days after the safe arrival of the 
ship at Galway'. The ve^el arrived out 
safely aiay 25th thereafter, and returned to 
this port in June, 1850. On the 27th of that 
month she was attached by process from a 
state court, by creditors of the foreign own- 
ers, and was ordered to the sold by decree 
of the court, July 31st, and was sold at 
auction thereupon by the sherifE, August 8. 
1850. All the proceedings on the attach- 
ment were legal and regular. A bill of sale 
was executed by the sheriff to the claim- 
ants, who were bona fide purchaserai at the 
sale, and it does not appear that they had 
any notice of this bottomry claim, other than 
that implied from the suit being commenced 
prior to the day of sale. The master drew 
bills in favor of the claimants, on the own- 
ers, for the amount included In the bottomry. 
The libel was filed August 3, 1851. 

Held, that the bond given by the master 
was a bottomry security, legally binding up- 
on the vessel, and that the bills of exchange 
drawn by the master in favor of the libel- 
lants on the owners were not the original 
security contemplated by the parties, but 
were collateral to the bottomry bond. 

Held, that the libellants lost the bottomi-y 
lien by neglecting to enforce it within a 
reasonable time after the return of the ship 
to this port, and until after her arrest in this 
city, and a decree rendered for her sale in 
due course of law, in a state court. A bot- 
tomry lien is not an incumbrance binding a 
vessel indefinitely. It must be pursued with- 
in a reasonable time after it is perfected by 
the happening of the contingencies on which 
it rests, and may be cut off or barred by a 
bona fide purchase of the vessel, when a 
reasonable period for enforcing the lien has 
elapsed. 



Case No. 11,017. 

The PERSEVERANCE, 

[Blatchf, & H. 385.] i 

District Court, S. D. New York. July 5, 1833. 

ADMiitALTYjuKisnicTioir— Contracts to be Per- 
FORMED at Sea — Monet Auvanced to Por- 
ch ase Ship — Bill of Sale — Hvpothecation. 

1. A contract, in order to he within the Duris- 
diction of admiralty, must be one which is to 
be performed upon the sea, or which has rela- 
tion to a maritime service. 

[Cited in TVenherjj v. Cargo of Mineral Phos- 
phate, 15 Fed. 287, 288;] 

2. Where money was advanced to purchase a 
ship, and her bill of sale was deposited with 
the lender, by way of security, with a power 
of attorney to him to sell the ship for his reim- 
bursement: Keld, that such a contract was not 
cognizable in admiralty, 

[Cited in WenberR v. Cargo of Mineral Phos- 
phate, 15 Fed. 287, 2883 

1 [Reported by Samuel Blatchford, Esq., and 
Francis Howland, Esq.] 
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3. The party holding such bill of sale, ac- 
quired, by its delivery to him, no hypotheca- 
tion of the vessel or interest in her, enabling 
hira to maintain a petitory or possessory action. 
He took only a naked power to sell, which did 
not amount to a pledge in prsesenti. 

4. Admiralty cannot give relief by converting 
siTch contract into a hypothecation, nor does 
such contract carry with it any of the ingredi- 
ents of a lien, either express or implied. 

This was a libel in rem, against the brig 
Perseverance. The libel set forth that the 
libellant advanced $4,500 to one Thompson, 
at his request, to enable him to purchase the 
brig, and, on the purchase, tools from him. 
as security, the bill of sale executed by the 
former owners to Thompson, and also a pow- 
er of attorney constituting the libellant the 
irrevocable attorney of Thompson, to trans- 
fer the vessel by a bill of sale; that an in- 
denture was at the same time entered into 
between the libellant and Thompson, by 
which it was agreed that if Thompson should 
repay the libellant, on demand, the sum ad- 
^-anced by him, then the power of attorney 
should be delivered up, otherwise, the libel- 
lant should have full power to dispose of 
the vessel, to repay himself for his advances 
and expenses, subject to an account for the 
remainder; and that the vessel remained in 
the possession of Thompson, and was navi- 
gated by him, and the freight was appro- 
priated to the repayment of the advances 
made by the libellant. The libel then al- 
leged, on information, a sale of the vessel 
by Thompson to one Higbree, >aiid .that 
Thompson was about to depart in the ves- 
sel, and concluded with the usual prayer for 
the arrest and sale of the vessel, &c. The 
claim and answer of Higbee excepted to the 
jurisdiction of the court, and alleged a bona 
fide purchase of the vessel by him from 
Thompson, and that the libellant had shown 
no property in the vessel, or lien upon. her. 

Francis B. Cutting, for libellant. 
Daniel Lord, Jr., for claimant. 

BBTTS, District Judge. The essential req- 
uisite of a contract, to bring it within the 
jurisdiction of an admiralty court, is, that it 
must be one which is to be performed on 
the high seas, or which has relation to a 
maritime service. The most enlarged inter- 
pretation of the term "maritime," as applied 
to the jurisdiction of this court, has not been 
extended beyond subjects or engagements 
which are necessarily connected with sei-vices 
to be rendered on tide waters; or supplies 
furnished to vessels in aid of a voyage; or 
labor, or materials, or cash advanced to ob- 
tain such supplies; or loans on hypotheca- 
tion, subject to the event of a voyage, or 
payable at the end of the voyage; or ques- 
tions directly touching the right of posses- 
sion or ownership of ships. De Lovio v. 
Boit [Case No. 3,776]; Plummer v. Webb 
[Id. 11,233]; Andrews v. Essex Fire & Ma- 
rine Ins. Co. [Id. 374]; The Maiy [Id. 9,187]; 
The Tilton [Id. 14,054]; Drink water .v. The 



Spartan [Id, 4,085]. Although it Is difficult 
to discern any principle which distinguishes 
one kind of water, adapted to general navi- 
gation, from another, yet the adjudged cas- 
es and elementary writers regard the par- 
ticular of tide water as an essential element 
to the jurisdiction of admiralty. The under- 
taking upon which this libel is founded pai*- 
takes of a maritime character, in the usual 
acceptation of the term, in no other respect 
than that the loan of money thereby sought 
to be secured was made with the view of 
aiding the borrower in the purchase of the 
brig now arrested, and with the expectation 
that her earnings at sea would enable him 
to repay the loan. The vessel could not be 
hypothecated or mortgaged to the libellant 
at the time of the loan, because she was 
not then owned by him; and the question, 
whether the libellant can, as mortgagee, 
have a remedy in this court in rem, does not 
arise. The depositing, afterwards, with the 
libellant, of her bill of sale, transferred no 
title to the vessel, and could not affect tlie 
right of the actual owner in possession to 
make sale of her, with full title, to another. 
The plain purpose of the whole transaction 
was, to make sure a power of disposal in the 
] libellant over the vessel, through which his 
' debt might be collected, and not to vest the 
ownership of her in him. The vessel thus 
: becomes connected with the contract only 
sby means of a special power of attorney, 
■given by the owner to the libellant, to sell 
the brig and repay himself out of her pro- 
ceeds. He had no higher title than that of 
.agent or ship-broker. The instrument im- 
I parted to him merely a naked power, and 
vested in him no interest in the vessel (Hunt 
V. Rousraaniere, 8 TVheat. [21 U. S.] 174; 
Id., 1 Pet. [26 U. S.] 1), and. accordingly, 
' would not enable him to maintain this suit,, 
in the character of owner, to obtain posses- 
sion of her, even from Thompson, much less- 
from his vendee. Nor did it give him any 
right of possession or control over the vessel, 
nor more than the authority to make sale of 
her to others, whilst she continued the prop- 
erty of his debtor. The libellant, therefore, 
has not the capacity of maintaining a peti- 
tory or possessory action for the recovery of 
the vessel from her purchaser, nor any ac- 
tion in rem in this court to try the right of 
ownership of the claimant, under the sale 
of her to him by her prior owner, the debtor 
of the libellant, 

I do not consider the agreement between 
the libellant and Thompson as a maritime 
contract. It is merely personal between the 
parties. It was entered into in port, and 
had relation to a transaction entirely on land. 
Whether the money loaned was applied in 
purchase of the vessel, or of her cargo, or 
of any other merchandise, the security of 
the lender would have been the same. That 
security was not made dependent upon the 
manner in which the money was used, and 
the lender could not, in this court, follow the 
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money as a thing in wliieli lie had a con- 
tinuing interest If such an interest might 
be supposed to subsist, the money, or its 
avails, could be reclaimed only by the aid 
of a court of chancery. 

Independently of the authority given by 
the power of attorney, the. libellant could 
not, at law or in chancery, exact his reim- 
bursement out of the subject to which the 
money was applied. And, under the con- 
tract, he can be reimbursed only in the 
mode provided by its terms (Hunt v. Eous- 
maniere, S Wheat. [21 U. S.] 174; Id., 1 
Pet [20 TJ. S.] 1), that is, by selling the vessel 
under his power of attorney. To give effect 
to the agreement as an incumbrance on the 
vessel, the creditor musl obtain the decree 
of a competent court, converting the con- 
tract into a moi-tgage or pledge. That relief 
cannot be had in a court of admiralty, 
which possesses no power to change a writ- 
ten agreement, or to compel one to be ex- 
ecuted conformably to equity and to the un- 
derstanding of the parties. Andrews v. Es- 
ses Fire & Marine Ins. Co [supra]. This 
court affords its peculiar relief, by holding 
In pledge the thing which ought to indemni- 
fy a party, only when there is a lien, express 
or implied, upon the thing itself. I cannot 
perceive that these funds, which were ad- 
vanced to aid in the purchase of a vessel, ac- 
quired a character differing from an or- 
dinary lending of money, so as to be- en- 
titled to claim the privilege of a maritime 
loan. The libel is, accordingly, dismissed, 
with costs. 



Case K-Q. 11,017a. 

PERU V. The NORTH AMEI^ICA. 

[21 Betts, D. 0. MS. 98.] , 

District Court, S. D. New York. 1853. 

Admikalti — What Sdfficiekt to Hold Res to 
Bail — AGUEEaiEJfT for Liquidated Damages — 
Bail for Less thas Double the Amount op 
LiBELLANT's Demand. 

[1. A libel in rem for breach of charter party 
demanding a stated sum in damages is suffi- 
cient to hold the res to bail, although specific 
breaches showing specific amounts of damage 
are uot alleged.] 

[2. An agreement fixing the amount of pen- 
alty or liquidated damages is not conclusive up- 
on a court of admiralty as to the amount of h£ul 
in a suit in rem.] 

[3. Act March 3, 1847 (9 Stat 181), does not 
abridge the power of a court of admiralty in a 
suit in rem to accent bail for less than double 
the amount of libellant's demand.] 

[This was a libel for breach of charter 
party by the government of Peru against the 
ship North America (Coraell and others, 
claimants). Heard on claimants' motion for 
a discharge upon giving bail for $40,000.] 

BETTS, District Judge. The ship North 
America was chartered to the libellants, by 
charter party dated New Yort, August 17, 
1853 (Qu. 1852), to transport a cargo, of gua- 



no from the Chinca Islands to Hampton 
Roads. The charter party stipulated that 
the ship should proceed from San Francisco 
to Callao, and thence, with all convenient 
-dispatch, to the Chinca Islands, and to be at 
Callao, for the purpose of fulfilling the voy- 
age, in the course of January or February, 
1853, or before. The particulars of loading 
■ and unloading, and conducting the voyage, 
were regulated by the charter party, and it 
then added, "Penalty for nonperformance of 
this charter party $20,000, which amount is 
fixed as indemnification of prejudices caused 
by the party delinquent to the party observ- 
ant." 

The libellants instituted their action in rem 
in this court and caused the ship to be at- 
tached, on the allegation that "the agreement 
of the charter party was not fulfilled, nor 
any way entered upon, on the pai;t of the 
ship, but on the contrary, the said vessel 
openly and wantonly violated the said char- 
ter party, by proceeding on another and in a 
different voyage,, under another and a dif- 
ferent contract of affreightment from that of 
the aforesaid charter party," and charge 
that they "have sustained damage, in conse- 
■quence of the nonperformance of the afore- 
said contract of charter party, to an amount 
greatly exceeding the sum of $20,000, fixed 
by the parties in and by the said charter 
party as indemnification for such damages; 
that is to say, to the amount of $50,000 
and upwards." 

The claimants now move the court for an 
order that the ship be discharged from ar- 
rest on giving bail to double the amount 
stipulated in the charter party, =and for such 
other modification in point of amount 

By the act of congress of March 3, 1847 
(9 Stat 181), the marshal cannot accept bail, 
and discharge the ship, from arrest unless 
the bond be in double the amount claimed by 
the libellant, with sufiieient surety, to be ap- 
proved by the judge. This statute does not 
assume to hitei-fere with the powers of a 
court of admiralty to regulate the execution 
of its process, and the stipulations it is au- 
thorized to take, confoiTnable to general 
principles of procedure iu those courts, on 
the particular equities of each ease. 

The motion is founded upon two proposi- 
tions: First that the stipulation in the char- 
ter party amoimts in law to a liquidation of 
the damages which the libellants can de- 
mand for any breach of the charter party; " 
and, second, if that stipulation is constnied 
to be a penalty, in its^ technical sense, the li- 
bel has not assigned breaches in a proper 
form of pleading, so as to put in demand any 
specific sum of money, which can be the basis 
of bail, or sufficient to afford authority to the 
court to decree damages. The latter propo- 
sition is properly a point of pleading, and 
the insufllciencies of the libel, if any, sug- 
gested by the counsel for the claimants, are 
not so flagrant or obvious that the court can 
decree Jigainst it, as a nullity, on a summary 
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motion. The assignment of breaches or ex- : 
aetness of pleading attended with the for- 
malities enforced by the rules of the com- 
mon law are not demanded in the admiralty 
practice; and if, on consideration, the state- 
ment of damages in this libel should be held 
too indefinite or indistinct, it would be al- 
most a matter of course to permit the party 
to reform it in its details, if he did not de- 
part virtually from the substance of the 
pleading. I shall therefore assume that the 
libellants place themselves, by their pro- 
ceedings, in an attitude to be entitled to all 
the damages they can prove they have sus- 
tained because of the charter party, unless 
the amount is limited, determined by the 
agreement itself. 

As to the first point, whether the agree- 
ment naming an amount of damages is to 
be construed a penalty or an adjustment 
and liquidation of the sum to be paid at 
all eveni.':, the question is not so free of 
doubt as to be disposed of satisfactorilj^ im- 
promptu. Although the books seem more 
generally to regard the use of the tenn "liq- 
uidated damages" as less certain, in deter- 
mining the intent of the contracting parties 
to fix the quantum of damages, than em- 
ploying "penalty" is to denote they meant 
the question of damages should be an open 
one, yet it may perhaps be assumed that 
the bearing of the eoui*se of modern deci- 
sions is to put the interpretation of the stip- 
ulation upon the intention of the parties, to 
be gathered from the whole agreement, and 
not as absolutely settled by the use of either 
of those exin-essions; and courts of high re- 
spectability indicate the opinion that the pre- 
sumption, in case of doubt, will be that the 
stipulated sum was intended as a penalty, 
and not to be liquidated damages. Lindsay 
V. Anesley, 6 Ired. 186; Watt's Ex'i-s v. 
Sheppard, 2 Ala. 425; Brewster v. Edgerly, 
13 N. H. 275; Cheddick v. Marsh, 21 N. 3. 
Law, 463; Jackson v. Baker, 2 Bdw. Oh. 
473; Spear v. Smith, 1 Denio, 464. 

A learned and acute commentator seems to 
consider the disposition of the American 
courts to favor a construction of these stipu- 
lations which takes from them a positive 
character, and renders them penalties, as 
not consonant with the soundest judicial 
prudence. Sedg. Dam. (2d Ed.) 421. See, al- 
so, Esmond v. Van Benschoten, 12 Barb. 366. 
I think, however, the reasoning in support 
of the opposite view has great legal urgency 
and weight. I do not think the court is re- 
quired, on a motion of this character, to de- 
clare, in a case of ambiguity, a legal propo- 
sition whiclj may bar the rights of the libel- 
lants, and particularly against the manifest 
inclination of the state judicatories, when, by 
giving the more libei-al intendment to the 
agreement, the point is left open for deci- 
sion upon the merits, and in a way that the 
aggrieved party can have redress by appeal 
to the highest ti-ibunals, A determination 
on this motion that under the charter party 



the libellants can recover no more than ?20,- 
000 damages, whatever their real amount 
may be, would be conclusive probably upon 
the remedy, because, on giving security for 
that sum, the ship might be effectually put 
out of the reach of the libellants, although a 
court of review should, after final decision 
here, overrule the judgment, and determine 
that the ship ought to have been retained to 
answer to the actual damages sustained. 

I shall accordingly deny the motion to dis- 
charge the ship on giving bail in the sum of 
?40,000, but I consider the amount claimed 
by the libel, the extent to which stipula- 
tions for the delivery of the vessel ought to 
be bound, according to the course of ad- 
miralty courts. The recovery cannot, in a 
money demand, be beyond that sum, and se- 
curity for its payment is all that the libel- 
lants are entitled, in equity, to demand. 
The stipulation is not for the value of the 
ship, but to cover the amount in contesta- 
tion. Dist Ot. Adm. Rules 39, 40. 

The ordinary stipulation on intervening is 
intended to cover such costs as may be 
awarded. The order will accordingly be 
that the ship be discharged on a sufficient 
bond or stipulation executed by the claim- 
ants in the sum of §50,000. 



PERUVIAN, The (WOOLLY v.). See Case 
No. 18.031. 



Case K"o. 11,018. 

The PESHTIGO. 

[2 Flip. 466: 20 Alb. Law J. 378; 9 Cent. Law 
J. 285; 25 Int Rev. Rec. 361.] i 

District Court, E. D. Michigan. June, 1879. 

Collision — Recovery — Liex xjpos Insurance — 
Abandonment not Necessary. 

1. The owner of a vessel injured by a colli- 
sion cjin only recover to the extent of the value 
of the offending ship and her freight immediate- 
ly subsequent to the collision. He has no lien 
or claim upon the insurance received by the 
owner of such other vessel. 

[Cited in Gleason v. First Nat. Bank of La- 
peer, 13 Fed. 721.] 

2. Where actual total loss occurs, there is no 
need of formal abandonment to entitle the own- 
ers to the benefits of the limited liability act. 

Libel in peijsonam, by Mc^Mori-aw and Fitz- 
geiuld, owners of the schooner St. Andrew, 
against one Dunham, owner of the schooner 
Feshtigo, to recover damages brought about 
by a collision of those vessels. Besides the 
usual allegations of ownership and negli- 
gence, the libel set forth that, at the time of 
the collision, the Feshtigo was insm-ed in the 
Manhattan and Orient Mutual Insurance 
Companies; that by reason of such collision 
and the damage thereby occasioned to the 
Feshtigo, these companies had become, and 
were liable to pay to the respondent the full 

1 [Reported by William Searcy Flippin. Esq., 
and here reprinted by permission. 20 Alb. Law 
J. 378, contains only a partial report.] 
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amount of their policies, and tiiat libellants 
had a claim against said companies enforce- 
ahle by garnishment. "Writs of garnishment 
were sued Out against the companies, to 
which they made returns, admitting liability 
under the policies, and announcing their will- 
ingness to pay whomsoever the court should 
order. Kespondent, Dunham, in his answer, 
set forth a plea to the efCect that, from the 
effects of this collision, the Peshtigo was 
sunk, and with her cargo became a total loss. 
Moreover, that the collision and the injury 
therefrom were occasioned wholly without 
his privity or knowledge. To this plea ex- 
ceptions were filed for insufficiency, 

P. H. Caniield, for libellant. 
J. J. Speed, for respondent, 

BROWN, District Judge. The writs of gar- 
nishment in this case can only be supported 
upon the theoiy of a lien upon the amount 
of the policies. If the liability of the owner 
is limited to ttie value of the vessel and 
freight, irrespective of tlie insurjince, there is 
no claim against him, and consequently noth- 
ing which will support the garnishment. 
Therefore, imless the lien of the libellant up- 
on the vessel is transferred to the insurance 
money, this suit must fail. 

At common law, and also by the civil law 
and the general law maritime, the owner of 
a vessel is liable for damages occasioned by 
the negligence of the master and crew to the 
full extent of the injury sustained. The or- 
dinary rule of responsibility of the principal 
for the acts of his agent obtains hei-e, as in 
every other case; but long before the earliest 
EngUsh act upon the subject, a limit to such 
liability grew up among the maritime nations 
of Europe. "The ancient laws of Oleron, 
Wisbury and the Hanse-Towns contain no 
provisions on this subject; nor is there any 
alteration of the rule of the civil law noticed 
by Eoccus; but Vinius, an earlier ailthor, 
states that by the law of Holland the owners 
are not chargeable beyond the value of the 
ship and the things that are in it" Macl. 
Shipp. 110. This limit of liability was first 
incorporated in the law of England in the 
reign of George II., and in that of the United 
States in the year 1851; but the adjudications 
under it have not been numerous. 

After a cai-eful search for precedents, I 
have not been able to find a single case in 
England, and but one in America where the 
precise question here involved has been pass- 
ed upon. The absence of English authority 
is probably due to the fact that, by the law 
of England, the liability of the owner is limit- 
ed to the value of the offending ship immedi- 
ately before the collision, that is, in her un- 
damaged state, while by the American and 
continental law, the measure of liability is 
determined by the value of the ship immedi- 
ately after the collision. In the United States 
the only reported case upon this point is that 
of In re Norwich & N. Y. Transp. Co. 
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[Case No. 10,360], hi which the learned judge 
for the Eastern district of New York dis- 
cusses the question at length, and comes to 
the conclusion that the owner is not liable 
in respect of the insurance moneys. 

The conlanental authorities are full and ex- 
plicit to the ^ame effect. Article 21G of the 
Code of Commerce following the Hanseatic 
ordinance of 1614, and the French ordinance 
of 1681, declares that "Every owner of a ves- 
sel is civilly responsible for the acts of the 
master in whatever relates to the vessel and 
the voyage. This responsibility ceases on the 
abandonment of the vessel and freight." 
Caumont discusses the question at length in 
his Dictionary of Maritime Law, page 31, 
title "Abandonment" And his remai-ks are 
worthy of reproduction. Section 54: "When 
the owner has not seen fit to insure his ves- 
sel, it is sufficient that he abandon her with 
her freight, in order to free himself from 
responsibility for the engagements of the 
master. Nothing further is demanded. Now, 
if the owner has adjudged it prudent to effect 
an insurance, in considei-ation of a premium 
more or less in amoimt paid by him, it is 
evident that the lenders upon bottomry and 
shippers cannot deprive him of the fruits of 
a wise foresight, and receive the benefits of 
a contract to which they are strangers." Sec- 
tion 57: "It has, then, been very properly 
decided: 1. That the owner who, to free 
himself from loans contracted by the master 
in the course of the voyage, abandons the 
ship and freight, is not compdled to account 
to the lender beyond that for the proceeds 
of the insurance underwritten upon the ship, 
(Aix, Feb. 8, 1832.) 2. That the proprietor 
of the ship who effects an abandonment to 
the shipper is not held as including the value 
of the insurance. (Rennes, Aug. 12, 1822.)" 
Section 57: "How could the owner of the 
ship be held to include in his abandonment 
the amount of insm*ance he has taken th*? 
precaution to put upon the vessel? Is not 
this insurance the consideration of the pre- 
mium he has paidV Can this be affected by 
his guaranty of obligations contracted by the 
master? Ought not the relations established 
by law between the owner of the ship and 
the lender or shipper to be maintained quite 
independent of the contracts of insurance 
which each of them may make?" See, also, 
Bedarride (Code du Commerce, § 295): "In 
the discussion which the projet de loi of 1841 
called forth, certain courts, notably that of 
Aix, urged that the abandonment should in- 
clude, besides the ship and freight, the 
amount of insurancp which the owner had 
bargained for. This claim, which had al- 
ready been made before the com*ts, was for- 
mally condemned." 

So, too, Defresquet, in his pamphlet upon 
the law of collisions at sea, discussing the 
right of abandonment, observes: "We re- 
mark, in conclusion, that if an abandonment 
has been made of a ship sunk by collision, 
I the owner is not obliged to abandon at the 
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same time the amomit of his insurance. TMa 
was proposed at one time, but rejected." 

These authorities seem to me to announce 
a sound principle of law and to te fortified 
by unanswerable reasons. The liability of the 
owner is limited to the value of the ship and 
freiglit. That liability ought not to be ex- 
tended by a contract of indemnity made by 
him with a third paity; in other words, the 
right of the Injured party to reimbui-sement 
ought not to be dependent upon the contin- 
gency of a contract to which he was not a 
party, and with which he has no coneei'n. 
He loses nothing which he would not have 
lost if the insm-ance had not existed. The 
contract of insurance is personal in its na- 
ture, and is a mere special agreement withj 
a party seeking to secure himself against 
apprehended loss on account of his interest 
in a particular subject matter, and not at all 
incidental to, or transferable with, the sub- 
ject matter. May, Ins, § 6. 

The shipper has no lien upon it for the non- 
delivery of his cargo. Clark v. Brown, 7 La. 
Ann. 342. Nor can even the master or crew 
have recourse to it in case of the loss of the 
vessel. Eymar v. Lawrence, 8 La. 42. See, 
also, Thayer v. Goodale, 4 La. 222; Steele v.- 
Ins. Co., 17 Pa. 290; White v. Browne, 2 
Cush. 412; StiUwell v. Staples, 19 N. Y. 401. 

Further objection is made to the plea in 
this case, upon the ground that the owner has 
not taken the appropriate proceedings under 
section 4284, and transfered his interest in 
the vessel and freight for the benefit of the 
libellants to a trustee as requli'ed by section 
4285. It is a sufficient answer to this to say 
that the plea sets foith a total loss of the 
vessel and eai*go from which would also fol- 
low a total loss of treight, and that no f oi-mal 
abandonment is necessary in such cases. 2 
Pars. Mar, Ins, 107, 111, 120; Brown v. Wil- 
kinson, 15 Mees. & W. 301. 

Exceptions to the plea overruled. 



PETALUMA, The (MORRISON v.). 
Case No. 9,848. 



See 



PETER (BANK OP THE UNITED STATES 
v.). See Case No. 933. 

PETER (BRECKENRIDGE v.). See Case 
No. 1,825. 



Case No. 11,019. 

PETER et al. v. CURETON et al. 

[2 Cranch, C, C, 561.] i 

Circuit Court, District of Columbia. April 
Term, 1825. 

Slaveky. 

Children of a female slave horn while the 
mother was in the temporary service of a ven- 
dee for years, are slaves of the vendor or ven- 
dee. Qusere, which? 

[Cited in Brooks v. Nutt, Case No. 1,958.] 

1 [Roported by Hon. William Cranch, Chief 
Judge.] 
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Bill in equity [by negroes Peter and Lewis 
against D. T. Cureton and A. W. Preuss] 
for an injunction, and for leave to sue for 
freedom, in forma pauperis. 

The cause was set for hearing on bill and 
answer. The facts of the ease appeared to 
be as follows: Anthony Addison, being the 
owner of negro Joanna, the mother of the 
complainants, in the year 1797, sold her to 
Walter D. Addison for the term of twelve 
years, without saying any thing of her in- 
crease. The bill of sale says, "I sell and de- 
liver the negro Joan to the said Walter as a 
servant for the term of twelve years," "to 
hold the said Joan as a servant," and he 
I waiTants the said Joan to the said Walter 
for that term, "as his right and propeity." 
Nothing is said in this bill of sale respect- 
ing the condition of Joan after the ex- 
piration of the term. Walter D. Addison 
transfeiTod her to Peter Savarie. in whose 
family the complainants were bora, during 
the term of service, viz.. Peter in 1801, and 
Lewis in 1803. Savarie died. The defend- 
ant Preuss married his daughter and sole 
heiress, and took out letters of administi-a- 
tion upon his estate; and took possession of 
the complainants as slaves, who continued 
in his service until he sold them to the de- 
fendant Cureton, as slaves for life, at the 
price of $640, who confined them in gaol, to 
be carried to South Carolina. At the ex- 
piration of the twelve years, viz. on the 
8th of October, 1809," Anthony Addison exe- 
cuted a deed to manumit the negro immedi- 
ately, and her children after they should re- 
spectively attain the age of thirty-one. This 
deed was duly executed, acknowledged, and 
recorded. The bill, which was accompanied by 
an affidavit of Mr, Hewitt, the complainants' 
counsel, that he believed the facts stated in 
it to be true, prayed for an injunction to 
prevent the removal of the complainants 
from the jurisdiction of this court, and for 
leave to sue for their freedom in forma pau- 
peris. The injunction was granted by the 
court- 

Mr. Hewitt, for complainants, contended 
that at the birth of the complainants, their 
mother was not a slave of Savarie, but of 
Anthony Addison, and that if they were 
slaves at all, they also were his slaves, and 
not the slaves of Savarie, and that he had 
a right to manumit them. He also contend- 
ed that Preuss, by selling them as slaves 
for life when they had only a few years to 
sen'e, had forfeited all right to their serv- 
ices, and that they were now entitled to 
their freedom. Ellison v. Woody, 6 Munf. 
368; Maria v. Surbaugh. 2 Rand. (Va.) 230; 
Scott V. Dobson, 1 Har. & McH. 160; Somer- 
ville V, Johnson, Id. 348, 352; 1 Cruise, Dig. 
279; Laws Md, 1796. e. 67, § 15; Laws Va;, 
Dec. 25, 1795 (page 346). 

Peyton & Mason, contra, contended that, 
Savarie having the use of the slave Joan for 
twelve years, her children born during the 
term became the absolute property as slaves 
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for life. Scott t. Dobson, 1 Har. & McH. 
160; Somerville v. Johnson^ Id. 3-18, and Du- 
lany's opinion in 352, 5.5T, 559; Sai-ah v. 
Taylor [Case No. 12.339], in this court, No- 
vemlier, 1818; and Fanny v. Kell [Id. 4,639], 
in tliis court at May term, 1824. 

THE COURT (THRUSTON, Circuit Judge, 
■contra,) was of opinion that the complain- 
ants, heing the issue of a slave, were born 
slaves, either of Savarie, or of Anthony Ad- 
dison. If of Savarie, they are slaves for life. 
If of Anthony Addison, they are slaves un- 
til they arrive at the age of thirty-one years; 
and that not behig yet entitled to their free- 
dom, this bill must be dismissed. 

CRANCH, Chief Judge, was of opinion 
that they were born the slaves of Savarie, 

MORSELL, Circuit Judge, Inclined to the 
opinion that they were the slaves of An- 
thony Addison, who had a right to manu- 
mit them, and that they would be free at 
the age of thirty-one. 

THRUSTON, Circuit Judge, was under- 
stood to be of opinion that It was the in- 
tention of Anthony Addison, when he sold 
the negro Joan to W. D. Addison as a serv- 
ant for twelve years, to manumit her at the 
expiration of that term, which intention 
was manifested by his having actually man- 
umitted her. That she was, therefore, not 
an absolute slave at the time of the birth 
of the complainants; but was in the condi- 
tion of a servant, and imparted that condi- 
tion to them; and that when the mother be- 
•came free they also became free. 
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Case No. 11,020. 

PETER et al. v. SMITH et al. 

[5 Cranch, O. 0. 383.] i 

Circuit Court, District of Columbia. March 
Term, 1838. 

PuRCQASE OP First Lien bv Second Lienholdeb . 

— RtGUTS ACQUIltED. 

If a second incumhrancer takes up a prior in- 
■cumhrance, which was also a lien upon other 
property than that hound by the second incum- 
brance, the second incumbrancer may resort to 
the property bound by the first incumbrance, 
and enforce the lien upon it- 
Bill in equity [by George "W. Peter and oth- 
ers against Richard Smith and others] to 
enable second incumbrancers who had taken 
up the first incumbrance, to indemnify them- 
selves by enforcing the lien of the first in- 
cumbrance upon property not covered by the 
second. 

Certain judgments, obtained by the Union 
Bank of Georgetown, in 1822, against George 
"W. Peter, bound all his real estate. On the 
■9th of April, 1824, George W. Peter conveyed 



1 [Reported by Hon. "William Cranch, Chief 
Judge.] 



all his real estate, except eleven lots in 
Washington, to Thomas Peter, in trust to 
pay certain debts due by George W. Peter 
to the Bank of the United States and others, 
for which Thomas Peter was liable as iu- 
dorser. These creditors, seeing that those 
judgments were an incumbrance upon the 
property conveyed for their security to 
Thomas Peter, and not knowing that George 
W. Peter had any other real estate bound by 
those judgments, with a view to clear the 
.title, so that the trustee might sell the prop- 
erty to the best advantage, and to save the 
costs of a marshal's sale under execution, 
agreed that the trustee should pay the debt 
due upon those judgments to the Union 
Bank, out of the proceeds of the sales of the 
trust fund. With this understanding the 
property was sold on the 17th and 18th of 
September, 1829. Between that time and 
the 1st of October next following, it was dis- 
covered that there were eleven lots in Wash- 
ington belonging to George W. Peter, not in- 
cluded in the deed of trust of the 9th of ■ 
April, 1824, and which were also bound by 
the judgments in favor of the Union Bank; 
and it was agreed by the creditors secured 
by that deed of trust, among whom was the 
Bank of the United States, that those eleven 
lots should be conveyed by George W. Peter 
to Thomas Peter, in trust to discharge the 
several judgments against George W. Peter, 
according to their legal priorities; and they 
were so conveyed on the 1st of October, 1829. 
Mr. Thomas Peter, the trustee under the 
deed of the 9th of April, 1824, appointed the 
defendant, Mr. Richard Smith, his agent to 
execute that trust. Mr. Smith, who was also 
the cashier of the Branch Bank of the United 
States at Washington, sold the property, and 
on the 6th of January, 1830, paid the debt 
due to the Union Bank on those judgments of 
1822, and took an assignment of them to the 
Bank of the United States, who have brought 
writs of scire facias to revive them; ' which 
writs are still pending in this court. The 
Bank of the United States obtained a judg- 
ment against Mr. George W. Peter, for $5,- 
000, on the 17th of May, 1824, and now con- 
tends that the eleven lots were relieved from 
the lien of the judgments in favor of the 
Union Bank, by the agreement to discharge 
and satisfy those judgments out of the pro- 
ceeds of the sales of the property conveyed 
to Thomas Peter, in trust," on the 9th of 
April, 1824; and that their judgment of the 
17th of May, 1824, bound those eleven lots 
long before they were conveyed to Thomas 
Peter by George W. Peter, by the deeds of 
October, 1829, and May, 1830. 

On the contrary, the complainants contend, 
that as a court of equity would h^ve com- 
pelled the Union Bank, who had a lien upon 
the whole, to resort in the first place to the 
eleven lots which were not covered by the 
deed of trust, the trustee in that deed, who 
was the second incumbrancer, and who has 
paid- ofO the first incumbrance to 'the Union 
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Bank, has a right to stand in its place, and 
use its judgments to indemnify him for the 
amount thus paid; and that, as the whole of 
the property has heen sold, and the proceeds 
are within the control of this court, it ought 
to marshal the assets accordingly; and that 
the proceeds of the sales of the eleven lots 
should be applied to reimburse the money 
taken out of the trust fund, to discharge the 
debts due to the Union Bank upon the judg- 
ments of 1822. 

And of that opiuion was THE COURT 
nem. con. Decree accordingly. 



Case Wo. 11,0S1. 

PETER V. SUTER. 

[1 Cranch, O. 0. 311.] i 

C5rcnit C3ourt, District of Columbia. June Term, 
1806. 

SURKENDER OP DEBTOR UPON Ca. Sa. 

Upon surrender of the debtor upon a ca. sa. 
the coiirt will not, without motion, order him to 
be committed in execution, 

[This was an action by D. Peter against 
John Suter.] 

Judgment, at December, 1804. Ca. sa. is- 
sued and sent to D. Peter, returnable to this 
term. The principal surrendered in discharge 
of his bail. 

Mr. Mason, for plaintiff, was absent; no 
notice had been given. 

THE COURT received the surrender of the 
debtor, and refused to order him into com- 
mitment, the plaintiff not having prayed it 

Mr. Caldwell then appeared for plaintiff, 
and prayed him in commitment, and he was 
committed. 



PETER (UNITED STATES v.). See Case 
No. 16,034. 



Case Wo. 11,022. 

The PETERHOPE. 

[Blatchf. Pr. Cas. 345.] 2 

District Court, S. D. New York. May 7, 1863. 

Admiralty — Re-examisation of Master on 
Standing IxTERitooAToitiEs — Right of Wit- 
ness to Modify or E.vlarge Testimony. 

1. Under the special circumstances of this case 
the master of the vessel, who had been exam- 
ined as a witness in preparatorio, was allowed, 
on the application of the claimants, to be re- 
examined on one of the standing interrogatories, 
on condition that he should at the same time 
be examined on certain special interrogatories 
framed by the court. 

2. By the regular course of procedure in a 
prize suit, a witness cannot claim a right to mod- 
1^ or enlarge his testimony after it has been 
formally completed and submitted to the court. 

1 [Reported by Hon. William CrcEch, Chief 
dudjre.] 

2 [Reported by Samuel Blatehford, Esq.] 



In admiralty. 

BETTS, District Judge. Messrs. Martin & 
Smith, of counsel for the claimants in this- 
suit, read and filed, on the 2d inst, an affi- 
davit in this cause, with a notice to the dis- 
trict attorney and the counsel for the cap- 
tors, advising them of an application to be- 
made to the coui-t, in the cause, that Stephen 
Jarman, who had been previously examined 
in preparatorio as a witness ui the cause, "be 
allowed to add to his answer to the twentieth 
standing interrogatoiy in the suit" (thereto- 
fore made by him), "the statement contained 
in the foregoing affidavit, or for such other or 
further order as the court may deem proper 
in the premises." On hearing counsel on the 
part of the claimants and of the witness,. 
Jarman, in support of the said application,, 
and for the libellants in objection thereto, and 
on reading also the affidavits of the prize- 
commissioner in relation to the conference 
between himself and the witness, after the 
examination aforesaid had been taken in the 
cause, and on adverting to the preparatory 
proofs transmitted to the court by the prize 
commissioner, and due consideration being 
had of the premises, and it appearing to the 
court thereform that the examination of the 
witness Jarman was completed and reduced 
to writing by the commissioner and attested 
to by the oath of the witness, on the 1st day 
of April, 1863, that the report of the testi- 
mony of all the witnesses was transmitted 
to the court and filed therein on the 21st of 
the same month, and an order granted in tht'^ 
cause by the court, on motion of the district 
attorney, that the proofs so transmitted by 
the commissioner be opened, it is considered 
by the court that the witness is precluded, by 
the regular course of procedure in a prize- 
suit, from claiming a right to modify or en- 
large the testimony before given by him after 
the same has been formally completed and 
submitted to the court; but it not bemg made- 
to appear affirmatively, in opposition to the- 
aforesaid motion, that the witness before- 
named was actually aware that his testimony 
in the case, as given before the commission- 
er, had been formally closed and the evidence 
of the time and circumstances of his inter- 
view with the commissioner leaving room for 
a fair implication, upon his affidavit and that 
of the commissioner that he was invited to- 
review his answer theretofore given to the- 
twentieth standing interrogatory and to offer 
further statements in relation thereto, and 
also that he might have supposed that his oral 
representations on that interview would he- 
regarded by the commissioner as a continu- 
ous and constituent part of his sworn reply 
to said interrogatory, it is considered by the 
court that the witness should rightfully be 
allowed a re-examination by the commission- 
er upon the aforesaid interrogatory, and be 
permitted to embody in his answer thereto 
the explanatory statement and representa- 
tions set forth in his affidavit made and filed 
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in support of this application, upon tlie con- 
dition that, at the same time, in making such 
statement, he he examined by the commis- 
sioner upon the following special interroga- 
tories, directed by the court, in pursuance of 
the standing prize rules, viz.: 

Special interrogatories to be administered 
to Stephen Jarman, in addition to the twenti- 
eth standhjg interrogatory before administer- 
ed to him, and his replies thereto, to be re- 
ceived on the trial of the cause, in connection 
with and as explanatory of his answers to the 
aforesaid standing interrogatory: Special in- 
terrogatory number one: Did you know, or 
had you been informed, or had you reason to 
believe, after your answers to the stated in- 
terrogatory aforesaid had been given by you 
and written down by the prize commissioner, 
and when did you first acquire such knowl- 
edge, information, or belief, that any other 
witness and who, being one of the ship's 
company on the voyage in question, had, aft- 
er your examination, and when, declared be- 
fore such commissioner that any papers, and 
what, on board the vessel and on the voyage 
inquired about, had been burnt, torn, thrown 
overboard, destroyed or cancelled, or attempt- 
ed to be destroyed or cancelled, and by 
whom, and when? Special interrogatory 
number two: Did you at any time, and 
when and where, make or ofCer any state- 
ment or explanation to the prize commission- 
er previous to your examination and testi- 
mony in this suit on the 1st of April, 1863, 
in relation to the destruction or concealment 
of any paper or papers, and what, on board 
the vessel, and on the voyage in question? 
Special interrogatory number three: Did you 
apply to the prize commissioner for leave to 
inspect your answer to the twentieth inter- 
rogatory of your own accord, after it had 
been attested to by you, or was your atten- 
tion called to it by the commissioner; and 
did he hiquire of you, and when and where, 
whether you understood that interrogatory 
and your answer thereto, at the time your 
testimony was given, or make any other in- 
quhry of you to that purport or eflEect, and 
when, and where? 

Wherefore it is ordered and decreed that 
the witness named be permitted to put in 
his proposed re-examination and statement 
before the prize commissioner upon the twen- 
tieth standing interrogatory, within five days 
after the enti-y of this order, on submitting 
to an examination upon the above special 
interrogatories; that the prize commissioner 
give the district attorney immediate notice of 
the time and place of such re-examination; 
and that, after the close thereof, he forthwith 
transmit the amended return of the testimony 
to this court, in order that the cause may bo 
despatched to a speedy heating. 

[NOTE. Subsequently the vessel and cargo 
were condemned. Case No. 11,023. A final 
decree of forfeiture was entered agamst the 
vessel and cargo. Id. 11,024. Appeal was 
then taken to the supreme court where this de- 
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cree was reversed, except as to a portion of the 
cargo. 5 Wall. (72 U. S.) 28. Pending the 
appeal in the supreme court, the district court 
refused to order the costs of the prize commis- 
sioner to he paid out of the funds of this case, 
holding that the appeal removed the cause from 
that court, and placed the prize proper^ exclu- 
sively under the control of the appellate court. 
Id. 11,025.] 



Case ISTo. 11,023. 

The PETERHOFF. 
[Blatehf. Pr. Gas. 381.] i 

District Court, S. D. New York. July 30, 

1863. 
PitizE— CosDEMNATiox— Aid akd Comfout Fon- 

THE ESESIY. 

Vessel and cargo condemned on the following- 
grounds: 1. The vessel, knowingly laden, in 
whole or in part, with articles contraband of 
war, was transporting them at sea, not to a 
neutral port, for purposes of trade and <x^m- 
merce within the authority and intendment of 
public law, but to some other port or place, and 
in aid and for the use of the enemy, and in vio- 
lation of the law of nations. 2. The vessel s^ 
papers were simulated and false as to her real 
destination. 

[In admiralty. A motion to have the mas- 
ter of the vessel re-examined was allowed 
on condition that he should be examined at 
the same time on certain special interroga- 
tories. Case No. 11,022. It is now heard on 
pleadings and proofs.] 

BETTS, District Judge. This cause hav- 
ing been brought to hearing before the court, 
upon the pleadings and proofs, and the is- 
sues of law and fact involved therein, and 
upon questions afeecting the rules and doc- 
trines of public law in relation to the case, 
and the rights and liabilities of the respec- 
tive parties assumed thereby, and the ad- 
missibility, relevancy and effect of the vai-i- 
ous classes and items of proof heard in the 
said cause, relating to acts or declarations 
of parties on board of the said ship on the 
voyage in question, and being part of her 
crew or ship's company, or others having au- 
thority to act in her behalf, and whether 
such evidence be direct and positive, or pre- 
sumptive and inferential, as, also, in respect 
to acts of misfeasance on the voyage, in the 
spoliation, mutilation, or concealment of pa- 
pers transported in the ship on such voy- 
age, or attempt to disguise the character of 
the cargo on board and its destination, and 
the premises aforesaid, with the allegations 
and arguments of counsel for the respective 
parties thereupon, having been fully heard 
and understood, it is considered and found 
by the court: 

First That the said steamship PeterhofiC, 
in the premises mentioned, was knowingly, 
dn the voyage aforesaid, laden, in whole or 
in part, with articles contraband of war, 
and had them in the act of transportation 
at sea; 

1 [Reported by Samuel Blatchford, Esq.] 
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Second. That her voyage, with the said car- 
go, was not truly destined to the port of 
Matamoras, a neuti-al port, and for purposes 
of ti-ade and commerce, within the author- 
ity and intendment of public law, but, on 
the contrary, was destined for some other 
port or place, and in aid and for the use of 
the enemy, and in violation of the law of 
nations; 

Third- That the ship's papers were simu- 
lated and false as to her real destination. 

Wherefore, it is considered by the court, 
that the said vessel and her cargo are sub- 
ject to condemnation and forfeiture, and it 
is ordered that a decree therefor be entered 
accordingly. 

<-J^*^^-^-- 4 ?^^^ decree of forfeiture was en- 
11 nt^^^n^^' *^^ vessel and cargo. Case No. 
1A,UZ4. On appeal to the supreme court this 

?'^Wn^1w-o''TT^^I^^^'og^^^* as to part of cargo. 
5 Wall. ((2 U. S.) 28. Pending the appeal in 
the supreme court, the district court refused to 
order the costs of the prize commissioner to he 
paid out of the funds of this case, holding that 
the appeal removed the cause from that court 
and placed the property eselusively under the 
conyol of the appellate court Case No 11,- 
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The PETERHOFF. 

[Blatchf. Pr. Cas. 463; i Betts' Pr. Cas.] 

District Court, S. T>. New York. Aug. 1, 1863.2 

Prize— BxAMixATiox or Witnesses and Cakgo— 

^VIDEN'CE — NeDTKAL VESSEL AXD NeDTBAL 
Four — COSTKABANO OP WaK— RESISTANCE TO 
VISITATION AND SEARCH— SPOLIATION OP PAPERS. 

1. On motion of the district attorney, aetina 
under instructions from the government, a mail 

^ffi^^.^'V^I^ ^t ^P'^^ ^^^^ <*^ the general post- 
office of Great Bntain, found on hoard of the 
prize jessel, was ordered by the court to be de- 
i!Iff^^ f the district attorney, to be by him dis- 
posed of conformably to the instructions of the 
government. 

To^' ^1? attorney for the United States is, by 
rZ\ ^^cf I master of suits prosecuted by the 
tV-^ilf^ ffl^^^i? ^f- P"^'^^ <^o"rt' and has au- 
thority at his discretion, to offer to or withhold 
li"^™^*?^ consideration of the court any particu- 
lar of testimony relative to a prize suit in pros- 
ecution m court, under his discretion. ^ 

'■*S*M571^'*°^^*^''^*'°° ^"^^^' '' ^''^"- ^"^"^ U- 

4.1 ^' -^^i *ii*^ *^ase the court made an order for 
tne unlading, opening, and examination of the 
cargo, to ascertain its nature and quality. 

4. The court refused to allow a witness, who 
was a passenger on the prize vessel, and who 
had been esammed in preparatorio, to be re- 
examined for the purpose of showing his person- 

?. IP^-'^^*^', T ^Ht ^'^**""*^ ^^at the quistion of his 
individual loyalty or disloyalty was of no im- 

^^It'^^f' if ^t ^^'^l ^^ political status was 
shown to be that of an enemy. 

5. Under the special circumstances of this 
case the court permitted the master of the prize 
vessel to be re-examined on the standing inter- 
rogatory as to the destruction of papers, and or- 
dered him to be at the same time examined on 
three special interrogatories framed by the court, 

1 [Reported by Samuel Blatchford, Esq.] 

2 [Reversed in 5 Wall. (72 U. S.) 28.] 
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Sl*i^° fifV^^ testimony of all the witnesses had 
oeen hied m court and au order made that the 
proofs be opened. [Case No. 11,022.] 

+£' ^H ^^^^ ?*™,'=^ °"* ^^^^ tlie testimony of 
Sm^fl^''* as irrelevant, a statement made by 
?n^T,<?l H ^^otlier witness, which was not re- 
toriSs! ^""^ ^''''^ ""^ *^^ standing interroga- 

7. A prize commissioner has no right to put 
It^i-^'^"""^^ any interrogatories except the 
standing ones, or those specially framed by ti^e 
court for the particular case. 

8. The court rejected, as evidence, a stat.- 
ment igade on the record by the prile commis- 
to Snswer^'^^^ *° ^^ reluctance of I wSS 

+^^'■l^ document produced for the first time at 
the hearing, and forming no part of the denosi- 
tions m the case, is not\dmissible in eviSS. 
, 10. Although such document, if properlv nut 
in evidence, would be regarded by the court fs 
IJ^If.^A^u^'^^ P'®*^^ of evidence against the 
7h« ,^L^^^'^ her cargo, yet the court did not, upon 
the proofs m the case, entertain any such doubt 
upon the question of condemning the vessel and 
cargo, as to make it proper to direct an order for 
further proof m order to permit the introduc- 
tion m evidence of the document. ""^i^"- 

• J"*-" ^^- ?"^^ cases, the court of that district 
into which the property is carried and proceed- 
ed against, has jurisdiction. 

12. The mere carrying of a vessel, or of her 
cargo, seized un the high seas as prize of war 

^ft?n,f tL^^'"^*'"^^^ ^'^^^''^^ without the insH^ 
ti^ion there of any proceedings in pri-ie. cannot 
affect or toke away the jurisdiction over the 

m which the proceedings against the property 
may be. instituted after the property has been 
carried into such other district 

13. A neutral vessel, laden with a neutral car- 
go, may lawfully trade between neutral porta 
in time of war, in all descriptions of mer?han' 
dize contraband or otherwise, without be ng 
liable to seizure by a belligerent. 

^T,!^" -^^^ ^ s&J2"F'-' is justifiable If a vessel be 
engaged in carrying contraband of war for or 
to the enemy or to the port of the enemy; and 
all contraband goods, even though beloneine to 
neuftrals and found in neutral bSttoms?fre^liS 
ble to capture and condemnation, if seized by 
a belligerent while on a destination for the uses 
of the enemy of such belligerent. 

15. The principles announced by this court in 

ff^i^'^'^^'^t *¥ ^H^^"" S^rt [Case No 13," 
364] and The Springbok [Id. 13,264], afiimed. 

16. A prize court will not shut its eves to a 
well known and obvious system of conducting 
trade with the enemy in contraband articles. 

17. Effect of a claim put into prize property 
{'^^^°<ierwriters who had insured it against eap- 

18. A person who was a citizen of the United 
btates, residing in Texas at the thnc of the 
breaking out of the war, and has never owed 
any allegiance to any foreign country, is to be 
regarded as a citizen of the enemy's country, in 
prize proceedings, and cannot appear as a claim- 
ant in them, because he has no persona standi in 
court. 

• ■'■^C Implements and munitions of war which 
m their actual condition, are of immediate use 
for warlike purposes, are to be deemed contra- 
band whenever they are destined to the enemy's 
country or to the enemy's use. ^ 

^ 20. All military equipments and military cloth- 
ing are regarded as contraband articles. In 
ii.ngland all manufactured articles which, in 
their natural state, are fitted for military use 
or for building and equipping ships-of-war; 
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among which artieles cordage is included, are 
contraband in their own nature. 

21. The probable use of articles is inferred 
from their destination; and if articles capable 
of military use are going to a place where a^ 
need of their employment m military use existe, 
it will be presumed that they are going for mili- 
ta5 Tise, although it is possible that they might 
have been applied to civil consumption. 

22. In this case the vessel, although ostensi- 
bly on a voyage from London to neutna watera 
at the mouth of the Rio Grande was laden with 
a cargo composed largely of articles contaaband 
of war, which were not designed, on their d^ 
parture from England, to be sold or disposed 
of in the neutral market of Matamoras, but were 
designed to be delivered, either direcfly, or m- 
direcUv by trans-shipment, in the country of 
the enemy and for the use of the enemy. 

23. The refusal of the master of a neutral 
merchant vessel to permit the papers of his ves- 
Sl to be taken on board of a belligerent cruiser 
when demanded, to be there esamin^ by tiie 
commander of the cruiser, especially after Uiose 
papers have been already so far esamined on 
board of the merchant vessel, by a subordinate 
officer from the cruiser, as to excite suspicion 
concerning their regularity, is, on the part of 
the neutral master, a resistance to the right ot 
visitation and search, even though he offers his 
papers for examination on board of his own 
vessel, and his vessel for search. 

24. Papers on board of the vessel were de- 
stroved at the time of her capture, some by b^ 
ing burned and some by bemg thrown overboard 
by order of the master. 

23. False evidence by the master as to the 
destruction of the papers. 

26. The spoliation of papers on board of a 
neutral vessel, when overhauled by a belligerent 
cruiser, is of itself a strong circumstance ol 
euspieion. 

27. In England and in the United States 
spoliation of papers is not held to furnish of it- 
self sufficient ground for a condemnation, but 
to be a drcumstance open to explanation; yet, 
if the explanation be not prompt or frank, or be 
weak and futile, if the case labors tinder heavy 
suspicions, cr if there be a vehement presump- 
tion of bad faith or gross prevarication, it is 
cround for the denial of further proof, and con- 
demnation ensues from defects in the evidence, 
which the party is not permitted to supply. 

28. Deficiencies m the manifest in respect to 
the contraband articles on board. 

29. The absence of invoices as to some of the 
contraband articles. 

30. Defects in the bills of lading. 

31. Character and quantity of the contraband 
portion of the cargo. 

32. Character and status of some of the pas- 
sengers on the vessel. 

33. Notwithstanding the ostensible destinar 
tion of the vessel to neutral waters at the mouth 
of the Rio Grande, the evidence establishes the 
actual hostile destination of the cargo. 

34. All the claimants of the vessel and cargo 
had on board contraband articles, which were 
destined to be delivered directly, or indirectly by 
trans-shipment, into the enemy's country, and 
for the use of the enemy. 

35. "When contraband articles, destined for 
the use of the enemy, are found on board of a 
vessel, all other goods on board of that vessel 
belonging to the owner of the contraband arti- 
cles, even ihose goods which are innocent, must 
share the fate of the contraband goods. 

36. Whether the English doctrine is sound 
that contraband goods are liable to capture, even 
though destined to a neutral port, if found en- 
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tering waters common to both tiie neutral port 
and a hostile port. Quere. 

37. Where the vessel belongs to the owner of 
the contraband articles, or where there are cir- 
cumstances of fraud as to the papers, or the des- 
tination of the papers or the cargo, and thus 
an attempt, under colorable appearances to de- 
feat the rights of a belligerent, the vessel which 
carries the contraband articles will be condemn- 
ed, and the penalty on the vessel will not be 
limited merely to a loss of freight and expenses. 

38. So, too, the vessel will be condemned not 
only where her owner is privy to the carnage of 
contraband, but where the master of the ves- 
sel, as the agent of such owner, interposes so 
actively in the fraud as to consent to give addi- 
tional color to it by sailing with false papers. 

39. So, also, if the owner of a vessel places 
it under the control of a master who permits it 
to carry, under false papers, contraband goods 
ostensibly destined to a neutral port, but m real- 
ity going to the country of the enemy, he must 
sustain the consequence of such misconduct on 
the part of his agent. 

40. A neutral owner of a vessel is, as a gen- 
eral rule, held responsible for all the acts of 
the master of his vessel committed m violation 
of the rights of a belligerent. 

41. A master is, in time of war, bound to 
know the contents of his cargo, and cannot be 
permitted to aver his ignorance of tiie contents 
of contraband packages on board of his vessel. 

42. From the moment a vessel, having on 
board contraband articles, which have a desti- 
nation to the enemy's country, leaves her port 
of departure, she may be legally captqj-ed, and 
it is not necessary to wait until the goods are 
actually endeavoring to enter the enemy s coun- 
try, the penalty attaching the moment the ille- 
gal transportation commences. 

[43. Cited in Wood v. Fowler, 26 Kan. 687, to 
the point that the court will take judicial notice 
of the situation of a town in a foreign country, 
and that a bar exists at the mouth of the river 
at which it lies, which vessels of the dr.aught of 
the vessel libeled cannot cross.] 

In admii'alty. 

BETTS, Disti-ict Judge. The steamer Pe- 
terhoff was captured, as lawful prize of war, 
on the 25th of Febniary, 1863, by the "United 
States steamer Vanderbilt, off the island of 
St. Thomas, about four and one-half miles 
from the outer road or mouth of the harbor. 
She was placed in charge of a prize-master, 
who proceeded with' her to Key West The 
United States district judge, the marshal, and 
the district attorney being absent on her ar- 
rival at Key West, the prize-master reported 
to Admiral Bailey, the naval officer in com- 
mand at Key West, who ordered the prize- 
master to proceed with the prize to New York. 
She arrived there on the 2Sth of March, and 
the libel in this case was filed on the 30th of 
, March. 

On the 21st of April, 1863, Stephen Jar- 
man, the master of the Peterhofif, mtervening 
for the interest of the owners of the vessel 
and her cargo, filed a claim to the vessel and 
her cargo, on behalf of such owners, as his 
principals, not disclosing any names, but 
averring that he was master of the vessel at 
the time of her seizure, duly appointed by 
her owners, and was their lawful agent, and 
i the rightful bailee of the vessel and cargo. 
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The test oath to this claim Avas made by 
Captain Jarman, and aveiTed that the ves- 
sel and cargo belonged to British subjects. 
The claim denied the lawfulness of the seiz- 
ui-e, and prayed for a restoration of the ves- 
sel and cargo to him or to his principals. 

On the same day, Robert Maekie, of New 
York, the agent of Lloyd's, intervening for 
the interest of the underwiltei-s of the Peter- 
hoff and her cargo, filed a claim to both, for 
such underwritei^. He averred, in the claim, 
that the vessel and her cargo were fully in- 
sured by his principals, and that the owner- 
ship of both was vested in them, and denied 
the laAvfulness of the capture, and prayed the 
restoration of the vessel and cargo to him or 
to his principals. Th^ test oath to this claim 
was made by Mr. Maekie, and averred that 
the vessel and cargo belonged, at the time 
they were seized, to subjects of Great Britain. 
On the 22d of April, 1S63, a claun was filed 
by Samuel J. Redgate, in which he represent- 
ed himself as "late of Texas, and lately a 
political refugee from that state, but more 
recently sojourning in Great Britain, mer- 
chant, intei-vening for himself, as ownei-, 
agent, and consignee of a large portion of the 
cargo of the said steamer Peterhoff, of the 
value of three hundred and seventj'-five thou- 
sand dollars, or thereabouts." He claimed 
so much of the cargo as stood in his name "as 
owner or consignee, or under power of attor- 
ney to act as consignee or agent, for himself 
and piineipals," and stated that he was bona 
fide owner, consignee or agent of that por- 
tion of the cargo, and was employed to at- 
tend to and protect the interests m that por- 
tion, and to demand restitution thereof, with 
damages for unlawful detention "in behalf of 
himself as owner, consignee or agent, and also 
in behalf of the underwi-iters," and denied the 
lawfuhiess of the capture. The test oath to 
this claim was made by Redgate, and averred 
that such portion of the cargo belonged to him 
as owner, consignee, agent, &e., as set foith 
in the claim. 

On the same day, George W. Almond, who 
represented himself as a "resident of the 
city of London, and a subject of the crown 
of Great Britain, merchant, intervening for 
himself as owner, and as agent and consignee, 
of a portion of the cargo of said steamer 
Peterhoff, of the value of one hundred and 
fifty thousand dollars, or thereabouts," filed 
a claun to "that portion of said cargo 
which stands in his name as owner or con- 
signee, or under power of attorney to act as 
consignee or agent, for himself and prin- 
cipals," and stated that he was bona fide 
owner, consignee or agent of that portion of 
the cargo, and was authorized to attend to 
and protect the interests in that poition of 
the cargo, and to demand restitution thereof, 
^vith damages for unlawful capture and de- 
tention, "in behalf of himself as owner, con- 
signee, or agent, and also in behalf of the 
undei-writers," and denied the lawfulness of 
the capture. The test oath to this claim was 
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made by Almond, and averred that the above- 
named portion of the cargo belonged to him 
as oAvnei-, consignee, agent, &c., as set forth 
in the claim. 

The depositions hi preparatorio, taken in 
the case, are those of Stephen Jarman, mas- 
ter, Henry Bound, first mate, Walter N. Har- 
^s, second mate, C'hnstopher H. Tregidgo, 
third mate, Robert Bowden, George W. Al- 
mond, and Samuel J. Redgate, passengers, 
John Murphy, chief engmeer, John Murphy, 
first assistant engineer, Thomas "Webber, 
j steward, George Dufifay, fireman, James Dia- 
mond, cook, and John Reed and John J. Camp- 
bell, seamen. These depositions were all 
taken in April, 1863, Jannan, Bowden and 
Almond having been examined on the 1st, 
Redgate on the 1st and 20th, Bound on the 
2d, Muiphy, fii-st assistant engineer. Dia- 
mond and Reed on the 4th, Webber on the 
Gth, HaiTis and Tregidgo on the 11th, and 
Mui-phy, chief engineer, Duffay and Camp- 
bell on the 13th, 

Among the articles found on board of tlie 
Peta-hoff at her capture was a mail bag, 
which was delivered by the prize master to 
the prize commissioner. This bag was under 
the oflieial seal of the general postoffice of 
Great Britain. On the 21st of April, 1S63, an 
affidavit, made by the district attorney, as at- 
torney for the United States and the captors, 
was presented to the com-t, in which he set 
forth that he had carefully examined all the 
ship's papers and evidence taken in prepara- 
torio in this case, and had inspected the British 
mail packages found on board of the vessel; 
that the mail appeared to be bona fid^ au- 
thenticated, sealed, public government mail 
of Great Britain, found on board of a com- 
mercial vessel, apparently navigated between 
London, in England, and Matamoras, hi Mexi- 
co; that the said evidence fm-nished no proof 
that the said mail was false or spurious or sim- 
ulated, or otherwise than genuine; and that 
he, as attorney for the United States and the 
captors, under his general authority as dis- 
trict attorney, and under special authorilo- 
from the government, consented that said 
mail be given up, to be sent to its destina- 
tion. Upon this affidavit, an application was 
made to the court, by the disti-iet attorney, 
that he have leave to withdraw the mail bag 
from the custody of the com-t The special 
counsel for the captors opposed the applica- 
tion, but the court, on the 22d of April, made 
an order, which recited that the attorney for 
the United States was, by law, official master 
of suits prosecuted by the United States in 
the prize court, and had thereby authority, at 
his discretion, to offer to or withhold from the 
consideration of the court any particulai- of 
testimony relative to a prize suit in prosecu- 
tion in court, under his discretion, and direct- 
ed that the mafi bag be delivered to the at- 
torney for the United States, out of the cus- 
tody of the com-t, to be by him disposed of 
conformably to the instructions of the govern- 
ment of the United States. The counsel for 
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the claimants wa-e present in couit wliea this 
application was made, hut they made no op- 
position to the gi-anting of the same. 

On the 2yth of April, 1863, an affidavit 
^vas presented to the court, made by the prize 
master who brought the PeterhofE to New 
York, setthig forth that she was laden with 
ii large cargo packed in boxes, bales, and 
cases, the true character of which could not 
■otherwise be ascertained than by the unlad- 
ing, opening, and inspection thereof; that such 
papers as were found on board of the vessel 
very imperfecUy disclosed the true contents 
of the bales, cases, and boxes, and described 
the same as "merchandise" simply, except m 
a few instances of artiUeiy boots and army 
shoes and blankets; and that he had been 
informed, by persons composing the crew of 
the captured vessel, that packages of papers 
of the vessel were burned or thrown over- 
board as the vessel was about being captured. 
Upon this affidavit, and on the application of 
the United States and the captors, an order 
was made by the com-t, directhig the marshal 
to cause the cargo of the vessel to be unladen, 
and stored in a safe warehouse having suffi- 
cient accommodations for the unpackhag and 
inspection of the cargo, and appointing three 
competent persons, aiessi-s. Edwin Gerard, 
Henry H. Elliott, and Orison Blunt, to ex- 
amhie and make an inventory of the cargo 
upon its unlading, and to open the boxes, 
-eases, and bales, and remove their contents, 
so far as should be necessary to aseei-tain the 
nature and quality of the cai-go, and to report 
to the court the particulars, names, descrip- 
tions, and assortments of the goods, with then: 
marks and numbers, and the nature, use, 
quantities, and qualities thereof, and any fact 
they might discover and deem material in the 
premises, and that, after such inspection, the 
contents of the packages should be restored to 
their original condition, and that the seal of 
the prize commissioners shoula be then plac- 
ed on the place of storage of the cargo. 

The report of the three gentlemen appointed 
to make an inventory of the cargo was filed 
on the 2d of June, 1863. They annexed to 
their report an inventory of the whole of the 
cargo. Two of the commissioners (Messrs. 
Blunt and Elliott) state, in the report, "that 
n very large portion of the said cargo will be 
foimd, on an examination of the inventory 
aforesaid, to be particularly adapted to army 
use; that large numbers of the cases eon- 
tain Blucher boots, which are known as army 
shoes; a number of cases contain cavalry 
boots, and are so labeUed, samples of said 
labels being hereto annexed; that 192 bales 
of the said cargo consist of gray blankets, 
adapted to the use of an army, and are De- 
lieved to be such as are used in the United 
States army; 93 casks contain horseshoes of 
a large size; 36 cases of a large size contain 
artilleiy harness, in sets for four horses, with 
t^vo riding saddles attached to each set; there 
were also on board tn-o hydraulic presses in 
pieces, adapted for cotton; that a considerable 
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portion of said cargo consists of drugs, direct- 
ed Burehard & Co., successors, Matamoras, 
Mex'o, m which, among an assorted lot of 
drugs, quinine, calomel, morphine, and chloro- 
form an important portion." The report states 
that the cargo consisted of 1,520 cases, 110 
ti-unks, 287 bales, 169 casks, 209 kegs, and 
559 bundles of merchandise, 1,343 bundles of 
hoop iron, and 280 bundles or bars of steel 
or kOB. Mr. Gerard, one of the commission- 
ers, appended to the report a statement that 
he concurred in the inventoiy and description 
of the cargo, but differed from his colleagues 
as to that portion of their report whidi de- 
scribed certain of the cargo as being paaticul- 
: arly adapted to the use of an army. The 
i samples of labels referred to as annexed are 
two in number, ajid were taken from trunks 
forming part of the cai-go. One of the labels 
has upon it the words, "100 army Bluchers," 
and the other the words, "36 cavaliy boots." 
It appears, from the inventory of the cargo 
annexed to the report, that of the 4,477 cases, 
trunks, bales, casks, kegs, bundles, and bars 
which the report states to have been found on 
board, the commissioners opened and examin- 
ed 842 cases, 43 bales, 114 kegs, 2,109 bundles, 
23 casks, and 11 trunks, being m all 3,142 par- 
cels; that among these were 20 cases of 
Blucher boots, 5 eases of Bluchers and gentie- 
men's boots, 66 cases of Wellington, Na- 
poleon, police, cavalry, and army Blucher 
boots, 15 cases of army Blucher boots, 2 cases 
of full-length msset ai-my boots, two cases of 
black and russet Bluchers, 3 packages of shoes 
and light Blucher boots, 1 bale of gray-mix- 
ed blankets, one bale of army or gray blank- 
ets, 9 bales of mixed and gray blankets, 1 
bale of white blankets, 2 eases of artillery 
harness and chahis, 2 packages of saddles 
and hardware, 2 packages of saddlery and 
quirune, 11 eases of drugs, 1 case of qumine, 
2 cases of assorted drugs, 5 kegs of nails, 
107 u-on kegs of nails, 9 bags of horseshoe 
naUs, 1 cask of hoi-seshoes, 3 packages of sad- 
dlery hai-dware, 2 cases of buckles, 4 cases of 
hinges, sei'ews, stocks, and dies, 3 casks of 
hardware, 3 cases of cast steel and ffles, 280 
bundles or bars of steel or iron, 5 cases of 
planes, axes, &c., 6 packages of planes and 
hardware, 2 packages of saws and files, 
packages of pidtaxes and handles, axes and 
hatchets, 147 bundles of spades and shovels, 
42 anvUs, 60 blacksmiths' bellows, 1 cask of 
vices, 2 cases and 9 bundles of machinery, 
being an iron bed-plate, and iron piston-rod, 
and other articles for a press, 1,343 bundles 
of hoop-iron, 501 boxes of tin, 1 case of horse- 
brushes, G eases of red, white, and blue 
bunting, and 305 coils of rope. 

A large number of papers were found on 
board of the PeterhofE at the time of her cap- 
ture, and have been laid before the court 
The' affidavit of the i>rize master, taken ac- 
cording to the usual practice, on the delivery 
of the papei*s to the prize commissioners, 
states that the delivery of the papers to him 
was refused until after the arrival of the ves- 
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sel at Key West, where, tinder instructions 
from Admiral Bailey, he demanded, in writ- 
ing, of the mastei* and passengers on board, 
that the papain should be delivered to him, 
whereuiwn they were delivered. Those which 
are of any importance consist of three bills of 
health; a certificate from the Mexican vice- 
consul at London, certifying to the manifest 
of the cargo of the vessel; a certificate from 
Lloyd's; a clearance certificate from the cus- 
tom-house at London; a manifest of the car- 
go; a receipt for light duties at Plymouth; 
a certificate of the registi-y of the vessel; a 
certified copy of such certificate of registry; 
tlie shipping ai-ticles of the vessel; a receipt 
for harbor dues at Falmouth; a large num- 
ber of bills of lading, invoices, certificates 
made by the Mexican vice-consul in London 
as to the shipment of merchandise by the ves- 
sel, and insurance; bills of goods shipped 
by the vessel from London to Matamoras; 
sundi-y papei-s relating to a hydiuulic press 
found on board of the vessel; various lettei-s; 
a copy of a policy of insurance on the vessel; 
one log-book; and four cargo-books. 

The first bill of health was given to the 
vessel at London, on the 7th of January, 
1863, and speaks of her as bound from Lon- 
don to "St. Thomas and other places." The 
second bill of health was given to her at St. 
Thomas, on the 34th of February, 1S63, by 
the Danish authorities, and speaks of her 
voj'age as one from London to Matamoras. 
The third bill of health was given to her at 
St Thomas, on the same day, by the Mexi- 
can consul there, and speaks of her as bound 
to Matamoras. 

The certificate of the Mexican vice-consul 
at London, as to the manifest of the cargo, 
is dated January 16, 1863, and certifies to 
the number of packages of merchandise com- 
posing the cargo as being 4,486, and as being 
consigned to Captain Jai-man, at Matamoi-as, 
and speaks of the vessel as bound to Mata- 
moras. 

The certificate from Lloyd's is dated Lon- 
don, June 6, 1862, and certifies that the 
Peterhoflf belongs to Hull, England, was 
launched in July, 1861, and is classed as A 1, 
for nine years from 1861. 

The clearance certificate from the custom- 
house at London shows that the vessel clear- 
ed from London for Matamoras, January 6„ 
1863, and cleared a second time Januai-y 7 ' 
1863. 

The manifest of the cargo is signed by 
James I. Bennett & Wake, as brokers. It 
speaks of the vessel as clearing from London 
for Matamoras, January 7. 1863. and states 
the number of her bills of lading to be 38, 
and gives the marks and numbers upon all 
the packages composing her cargo. But un- 
der the printed head of "Description of 
Goods," it specifies only so many boxes, bales, 
cases, ke?s, coils, packages, casks, bundles, 
chests, and trunks. The only description of 
any of the items is in the instances of 60 bel- 
lows, 120 bundles of spades and shovels, 42 
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anvils, 2 iron drums, 1,360 bundles of iron 
hoops, 280 bundles and bars of steel, and 1) 
bags of nails. The word "rope" has been 
written, in one instance, after the words 
"145 coils," and then carefully erased with 
ink. The items of "50 coils," "45 coils," and 
"20 coils," also occur in the manifest, with 
nothing written or erased thereafter. The- 
entire cai-go is stated, in the manifest, to be 
consigned to "order," except in the instance 
of 49 cases, 2 iron drums and 1 package, 
which ai-e stated as being "addressed to Bur- 
chard & Co., successoi-s, Matamoras," and 
as being consigned to "Messrs. Burchard & 
Co." the aggregate of the boxes, bales, cases, 
kegs, coils, packages, casks, bellows, bundles, 
anvils, chests, trunks, iron drums, bars, and 
bags is 4,581. 

The receipt for light duties at Plymouth is 
dated Januaiy 19, 1863, and speaks of the 
voyage of the vessel as from London to 
Matamoras, via Plymouth. 

The certificate of the registry of the ves- 
sel shows her to be a British-built vessel, 
built at Sunderland in the year 1862, and of 
the register tonnage of 669*2/100 tons, and 
is dated at tbe custom house, London, Decem- 
ber 20, 1862. It states her to be wholly 
owned by Joseph Spence, of Cowper's Court, 
Cornhill, in the city of London, shipbuilder. 
The certified copy of said certificate of regis- 
tiT is dated at London, .Tanuaiy 14, 1863. 

The shipping aiticles of the vessel are dated 
Januaiy 1, 1863, and state her voyage to be 
"from London to Matamoras, and any port 
*^"<J ports in the Gulf of Mexico, and 

^ "' , 'or 

North ^^^ Sh. America, ^nd west Indies, 
and back to a final port of discharge in the 
United Kingdom, voyage not to exceed twelve 
months." They state her crew to consist of a 
master, three mates, a carpenter, a steward. 
a cook, ten able-bodied seamen, two ordinarj' 
seamen, three engineei-s, eight firemen, and 
four able-bodied seamen as substitutes, those, 
four substitutes being stated as having Join- 
ed the vessel at Plymouth, three of them on 
the 13th of January, and one of them on the 
15th, and all the others being stated as hav- 
ing joined the vessel at London, some on the 
1st and some on the 2d of January, tbe crew 
thus consisting in all of thirty-four pereons. 
The arUcles state that the seamen and fire- 
men are to assist in the general duties of the 
ship, and to take in and dischai-ge cargo, &c., 
when required by the master. 

The receipt for harbor dues at Falmouth 
is dated January 19, 1863. 

There were 72 bills of lading found on 
board of the Peterhoff. Of these 39 are orig- 
inals, and the remainder are duplicates. Of 
1 there are four sets, of 30 more there are 
duplicates, and of 8 there are no duplicates. 
Of the 39 bills, 9 ai-e indorsed in blank, 9 
are not indoi-sed, (S of these 9 being the 8 of 
which there are no duplicates, and the re- 
maining 1 of them being one for articles 
shipped by Captain Jarmau,) 9 are indorsed 
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to Robert Bowden, 4 to G. W. Almond, 3 to 
Captain Jarman, 2 to S. J. Redgate, 2 to S. 
J. Redgate & Co., and 1 to S. J. Redgate and 
G. W. Almond. G. & "W- Almond are named 
as shippers in 3 of the bills, James I. Bennett 
& Wake in 1, S. J. Redgate in 2, J. Spenee in 
2, Captain Jai-man in 1, and sundry other 
persons in the rest. The bills of lading, 
both originals and duplicates, are all of 
them signed by Captain Jarman, and all of 
them specify that the goods are to be deliv- 
ered to "order," except one covering 52 pack- 
ages, which specifies that the goods covered 
by it are to be delivei-ed to "Messrs. Burchard 
& Co., successors, Matamoras." Each of 
them speaks of the vessel as being "bound 
for oft the Rio Grande, Gulf of Mexico, for 
Matamoras;" and each of them contains the 
following language: "Goods to be taken 
from alongside of the ship, at the mouth of 
the Rio Gi-ande, at consignee's risk and ex-. 
pense, within thirty days of arrival, provid- 
ing lighters can cross the bar, or a penalty 
will be incurred of ten pounds per day after 
that period." Each of them states that the 
goods are to be delivered "at the aforesaid 
off the Rio Grande, Gulf of Mexico, for Mata- 
moras." In some cases the bill specifies that 
the freight is to be paid in London, and in 
other cases "at Matamoras." None of the 
bills of lading in any way specify what the 
articles covered by them are, except in the 
instances of a bill of lading of a shipment by 
James I. Bennett & Wake, which specifies 9 
bundles of bagging, (this being the bill of 
lading that is not mentioned in the manifest,) 
and of other bills which specify 145 coils 
of rope, 50 coils of rope, 280 bundles and 
bars of wrought steel, 2 cases of seeds, 78 
kegs of nails, and 1,360 bundles of iron 
hoops, 500 boxes of tin, 10 bales of gunny 
cloth, and 13 bales of cotton wrapping, 1,680 
paii-s of boots, 2 iron drums, 1,080 pairs of 
blankets, "11 packages hydraulic press," 45 
coils of rope, 60 smiths' bellows, 147 bundles 
of spades and shovels, and 42 anvils, "3 cases 
medicines," and 9 bags of nails and 20 coils 
of rope. 

A comparison of the Inventory annexed to 
the commissioner's report of the cargo with 
the bUls of lading, in respect to the marks 
and numbers upon the various packages, 
shows the following results: In packages 
covered by a bill of lading indorsed to S. J. 
Redgate & Co. were found saddles and hard- 
ware, horse brushes, hardware, saddlery, and 
quinine, and cast steel and files; in packages 
covered by a bill of lading indorsed to S. J. 
Redgate were found 145 coils of rope; in pack- 
ages covered by bills of lading indorsed to 
Robert Bowden were found Blucher boots, 
Wellington, Napoleon, cavalry, and army 
Blucher boots, black and russet Bluchers, 
gray mixed blankets, and red, white, and blue 
bunting; in packages covered by bills of lad- 
ing indorsed to Captain Jarman were found 
70 coils of rope, mixed and gi'ay blankets, 
and assorted drugs; in packages covered by 
19FED.CAS. — 21 
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bills of lading indorsed to George W. Almond 
were found white blankets, light Blucher 
boots, Blucher boots, saddlery, hardware, bun- 
dles and bars of steel to the number of 2S0, 
9 robes of bagging, horseshoes and horseshoe 
nails; and in packages covered by a bill of 
lading indorsed to Samuel J. Redgate and 
George W. Almond were found tin, being 
501 boxes. Bills of lading not indorsed, and 
of which there were no duplicates, cover pack- 
ages containing Blucher boots, planes, axes, 
&e., nails, artilleiy harness, buckles, artillery 
harness and chains, army Blucher boots, 
drugs, quinine, and army or gray blankets. 
Bills of lading indorsed in blank cover pack- 
ages containing 23 rolls of bagging, (those 
packages being marked "Peterhoff, owner,") 
90 coils of rope, hinges, screws, stocks, and 
dies, iron kegs of nails, saws and files, pick- 
axes and handles, axes and hatchets, spades 
and shovels, 42 anvils, 60 blacksmiths' bel- 
lows, vices, planes and hardware, U cases of 
machinery, containing the iron bed-plate, iron 
piston-rod, and other articles for a press, (J. 
Spenee being the shipper of these 11 cases,) 
rolls of zinc; iron kegs of nails, and the 1,343 
bundles of hoop-iron. 

A large number of invoices were found on 
board of the Peterhoff, covering the entire 
cargo embraced in the 39 bills of lading, (in 
which bills 26 shippers are named,) except 
the articles specified in the inventory before 
mentioned as artillery harness, buckles, and 
artillery harness and chains, and the, articles 
contained in packages addre^ed "Burchard & 
Co., successors, Matamoras," specified in such 
inventory as drugs and quinine, and the nine 
rolls of bagging. An- examination of these 
invoices shows that among the articles cov- 
ered by the' bills of lading indorsed to Al- 
mond were 9 tons of horseshoes, 52,000 horse- 
shoe nails, 644 bars of cast steel, 20 coils of 
Manilla rope, 2,000 pairs of gray blanlcets, 
7,128 pairs of Bluchers, 99 waist belts, l4 
ball bags, and a large number of buckles, 
martingale rings, harness awls, saddlers' 
linives, saddlers' punches, straps, and horse 
brushes; that among the articles covered by 
the bills of lading indorsed to Bowden were 
379 yards of blue military cloth and blue mil- 
itary serge, 500 pairs of brown-gray blankets, 
700 pairs of Blucher boots, 650 pairs of men's 
Bluchers, 472 pahs of Bluchers, 144 pairs of 
Wellmgton boots, 76 pau:s of riding boots, 
200 pairs of negro brogans, and 307 pieces of 
scarlet; white, and blue bunting; that among 
the articles covered by the bills of lading in- 
dorsed to Redgate & Co. were 200 ounces of 
quinhie, 1,813 pounds of cast steel, 14 riding 
saddles, 22 bridles, 4 saddle cloths, and a 
large quantity of halter chains, harness 
buckles, martingale rings, buckles, trace 
chains, files, and axes; that among the arti- 
cles covered by the bills of lading indorsed to 
Redgate were 145 coils of Manilla rope, weigh- 
ing 5 tons; that among the articles covered 
by the bill of lading indorsed to Redgate 
and Almond were 500 boxes of tin plates;' 
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that among tlie article's covered by the bills 
of lading indorsed to Captain Jarman were 
2,000 pairs of "government regulation gray 
blankets," 50 coils of Manilla rope, -weighing 
11,411 pounds, 140 ounces of quinine, 20 
pounds of chloroform, and a quantity of 
morphine, James's powders, Dover's powders, 
opium, and ipecac; that among the articles 
covered by the bills of lading indorsed in 
blanlc were 14 tons of sheet zinc, 72 iron kega 
of nails, containing 7,728 pounds, 1,360 bun- 
dies of hoop iron, weighing 34 tons, 1,559 j-ards 
of gunny cloth, and 1,988 yards of stout cot- 
ton wrapping, the packages containing the 
last two articles being marked "Peterhofi*, 
owner," and the invoice of them being headed 
"Adventure to MatamoraSj per S. S. Peterhofe, 
to Pile, Spence &. Co., Dr.;" that among the 
articles shipped by J. Spence and covered by 
bills of lading indorsed in blank were a large 
quantity of hatchets, axes, hammers, spades, 
shovels, planes, augers, gimlets, sledge-ham- 
mei-s, drawing-knives, saws, smiths' bellows, 
anvils, vices, pickaxes, files, and chisels, 90 
coils of tarred hemp rope, weighing 11,384 
pounds, and a cotton press, the invoice cover- 
ing the last two articles being headed "Ad- 
venture to Matamoras, per S. S. PeterhofC, to 
Pile, Spence & Co., Dr.;" that among the 
articles covered by the bills of lading which 
are not indorsed, and of which there are no 
duplicates, were 1,000 pairs of "men's army 
Bluchers," 1,840 pairs of men's Bluchers, 
1,100 pairs of other Bluchers, 1,500 pairs of 
Blucher boots, ISO pairs of long aiiJUery 
boots, 1,080 pairs of brown-gi-ay blankets, 
and 100 kegs of nails, weighing 10,000 pounds. 
The articles specified in the inventoiy of the 
commissioners before mentioned, as artillery 
harness, buckles, and artillery harness and 
chains, and the articles contained in the pack- 
ages addressed "Burchard & Co., successoi-s, 
Matamoras," and specified in such inventory 
as drugs and quinine, (of all of which articles 
there are no invoices,) were covered by bills 
of lading which are not indorsed, and of 
which there are no duplicates. The nine rolls 
of bagging (of which there is no invoice) 
were covered by the bill of lading in which 
James I. Bennett & Wake are the shippers, 
and which is indorsed to Almond. The in- 
voices also show that the other goods covered 
by the bills of lading indorsed to Almond 
consisted of hose, shirts, pantaloons, collars, 
bmces, pins, needles, shoes, boots, sheepskins, 
chamois skins, buttons, felt hats, prkits, flan- 
nels, blankets, dry goods, drills, shirting, sew- 
ing cotton, lace, spool cotton, tape, braid, sew- 
ing thread, awls, shoe pegs, linen thread, 
combs, and padding; that the other goods 
covered by the bills of lading indorsed to 
Bowden consisted of shoes, boots, leather, 
hose, vests, woolen gloves, skirts, sleeves, 
jackets, woolen shirts, cotton shirts, scarfs, 
neck-ties, pantaloons, frocks, cravats, mittens, 
cuffs, cloths, coats, sacks, cassimeres, dress 
goods, silks, and shawls; that the other goods 
■covered by the bills of lading indorsed to 
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Eedgate & Co. consisted of curiy-combs, car- 
riage bolts, padlocks, hinges, plane-irons, 
bnishes, compasses, saws, locks, gimlets, chis- 
els, dress goods, shirts, hose, felt hats, tea 
cloths, knives, and forks; that the other goods 
covered by the bills of lading indorsed to Ked- 
gate consisted of preserved meats and soups; 
tliat the other goods covered by the bills of 
ladmg indorsed to Captain Jarman, consisted 
of flannels; that there were on board goods 
covered hy a bill of lading not indorsed, and 
in which Captain Jarman was named as the 
shipper, consistmg of shoes, boots, writing 
paper; pencils, pens, combs, brushes, perfu- 
meiy, soap, hose, shirts, worsted, spool cot- 
ton, pins, needles, buttons, gloves, head- 
dresses, collars, handkerchiefs, and um- 
brellas; that the other goods covered by the 
bills of lading indorsed in blank, and in 
which J. Spence was the shipper, consisted 
of screws, locks, padlocks, hinges, butts, 
nails, rivets, spikes, and bits; that there were 
on board goods covered by bills of lading in- 
doi'sed in blank, and in which Redgate was 
the shipper, consisting of vests, scarfs, shirt- 
ing, shoes, ties, braces, collars, shirts, drawers, 
belts, hats, flannel, muslin, cloths, prints, 
boots and shoes; that the other goods covered 
by the bills of lading indorsed in blank con- 
sisted of garden §eeds, cloths, and hats; and 
that the other goods covered by the bills of 
lading not indorsed, and of which there were 
no duplicates, consisted of planes, ploughs, 
axes, cloths, dress goods, shoes, hose, writing 
paper, and envelopes. 

In announcing my decision in this case, at 
the tame the decree was entered, I stated that 
I should prepare an opinion in the case at a 
future day. I now find that, on the 19th of 
November, 1863, a report of the prize commis- 
sioners was filed setting forth, in pursuance 
of the final decree of the 1st of August, 1863, 
a detailed inventory of the contents and val- 
ue of the cargo of the Peterhoff, made under 
their direction. It appears from that report 
of November 19, 1863, that the articles spec- 
ified in the report of June 2, 1863, as artillery 
harness, consisted of ten complete sets of rus- 
set artillery harness for four horses; that the 
articles specified in the report of June 2, 1863, 
as buckles, consisted of 553 gross of rings 
and 705 gross of buckles for harness; that 
the articles specified in the report of June 2, 
1863, as artillery harness and chains, consist- 
ed of 20 complet-e sets of russet artillery hai'- 
ness for four horses, and 258 heavy russet ar- 
tillery halters and 600 galvanized halter 
chains; that the articles specified in the re- 
port of June 2, 1863, as marked "Burchard &, 
Co., successors, Matamoras," and as consist- 
ing of drugs and quinine, were 2,300 ounces 
of quinine, 245 pounds of chloroform, 1,000 
pounds of calomel, and a quantity of opium, 
morphine, ether, and other drugs; and that 
the 9 rolls of bagging, specified in the report 
of June 2, 1863, consisted of 1,145 yards of 
tagging. The report of November 19, 1863, 
also shows that the packages on board, 
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marked "Burchard & Co., successors," con- 
tained, besides the said di'ugs, tea, garden 
seeds, dry goods, and blankets. Only one in- 
voice Tvas found on board of any of the arti- 
cles contained in the packages marked "Bur- 
<aiard & Co., successors." That invoice is an- 
nexed to the report of June 2, 1863. 

An examination of the report of November 
19, 1863, shows that the articles covered by 
the bills of lading inflorsed to Almond, were 
valued by the prize commissioners at $55,- 
238.98; those covered by the bills of lading 
indorsed to Redgate & Co., at $7,082.53; those 
covered by the bills of lading indorsed to 
Redgate, at $1,875.30; those covered by the 
bill of lading indorsed to Redgate and Al- 
mond, at $5,010; those covered by the bills of 
lading indorsed to Bowden, at $113,130.77; 
those covered by the bills of lading indorsed 
to Captain Jarman, at $12,380.65; those cov- 
ered by the bills of lading indorsed in blank, 
at $29,729.61, (of which $8,725.84: was the 
value of the shipments by Redgate, and $10,- 
568.06 the value of the shipments by J. 
Spence;) those covered by the bills of lading 
not indorsed, and of which there were no 
duplicates, at $29,945.72; and those shipped 
by Captain Jarman, and covered by a bill of 
lading not indorsed, at $2,551.81. 

Among the documents found on board of the 
Peterhoff was a copy of a letter, dated Lon- 
don, October 27, 1863, signed "James I. Ben- 
nett feWake," and addressed to Messrs. Pile, 
Spence & Co.; and a copy of a reply to that 
letter, dated the same day, signed "Pile, 
Spence & Co.," and addressed to Messrs. 
James I. Bennett & Wake; and a copy of a 
letter dated London, January 17, 1863, signed 
"James I. Bennett & Wake," and addressed 
to Messrs. Pile, Spence & Co. These three 
letters relate to the voyage of the Peterhoff, 
and the respective interests of the writers of 
the letters in the freight to be earned by her, 
and show that she was to bring home a cargo 
of cotton from the Rio Grande. I shall have 
occasion hereafter to refer particularly to the 
contents of these letters. They constitute 
the only agreement, in the nature of a chaj>- 
ter-party of the vessel, that was found on 
board. 

There was also found on board a printed 
form of a policy of insurance, in which the 
names of "Robinson & Fleming, No. 21 Aus- 
tin Friars, London," are printed as insurers. 
The blanks for writing in the form, are filled 
in as insuring the Peterhoff for £10,000 on 
her hull, and for $5,000 on her machinery, 
average payable on each valuation, as if sep- 
arately insured, or on the whole, and general 
average, as per foreign statement, if required 
by the assured," "from London to Matamoras, 
while there, and thence to Liverpool, includ- 
ing collision clause, as per printed slip an- 
nexed," at the rate of five guineas per cent. 
On the margin of the form are printed the 
words, "Warranted free from capture, seiz- 
ure, detention, and all consequences of hos- 
tilities." There is no signature to the in- 



strument, although it contains the following 
in print: "In witness whereof, we the assur- 
ers, have subsaribed our names, and sums as- 
sured. In London." The printed form of a 
bill at the foot of the copy of the policy, in- 
tended to be filled up with items of the char- 
ges for the premium and the policy, is not 
filled up. 

There was also found on board a letter, 
dated "Royal Mail Steam Packet Company, 
No. 55 Moorgate street, London, January 8, 
18G3," signed "Rd. T. Reep, See'y," and ad- 
di-essed to "Capt'n Cooper, R. N., Jamaica," 
which says: "This letter will be shown to 
you by Capt'n S. Jarman, of the screw steam- 
ship PeterhofC, who, in the event of his not 
being able to procure a supply of coal neces- 
sary for his ship from merchants in your 
port, is to be accommodated from the com- 
pany's stock underyourcharge, of, say, not ex- 
ceeding 250 tons at 34s. 4d- per ton, either 
on liis out or home voyage, both or either. 
You will be good enough in such case, to take 
the captain's drafts, at three days' sight, pay- 
able in London, on his owners, Messrs. Pile, 
Spence & Co., and forward the same to 55 
Moorgate street^ at your earliest conven- 
ience." 

One of the papers found on board was a 
bill or invoice, reading thus: "London, 30 
Dec, 1862. Messrs. Pile, Spence & Co., per 
Peterhoff,. bot of Ford, Curtis & Curtis, 10 
bales gunny cloth, 1,559 yards; 13 bales 
stout cotton wrapping, 1,99S yds.; freight, 
£47 4s. 6d., marked 'Peterhoff, owner.' " On 
the same page with that bill is another, read- 
ing thus: "Manchester, Dec. 24, 1862, 
Messrs. Pile, Spence & Co., bot. of J. Bowes, 
1 hydraulic cotton press, with ram to lift 4 
fee^ and set of pumps complete; 2 bh*eh 
railway boxes, bound with iron, and fitted up 
with wheels, stillages, rails, &c." There was 
also found on board sundry correspondence 
in reference to this cotton press, and some 
drawings of cotton presses, to which,! shall 
refer hereafter more particularly. 

The cargo-books, four in number, give, un- 
der different headings, the dates of putting 
the packages onboard,»their marks and num- 
bers, and solid contents and positions in the 
vessel. They are generally stated to be 
merely cases, bales, casks, and trunks, the con- 
tents not being specified, except in the in- 
stances of bellows, coils of rope, machinery, 
round bars in a bundle, bars of iron, machin- 
ery bai-s, packages of leather, medical com- 
forts, samples, shovels, box for cotton press, 
iron hoops, anvils, casks of nails, bars and 
bundles of wrought steel, kegs of nails, and 
bags of nails. The log-book purports, on its 
title page, to be for a voyage from London to 
Matamoras, and to have been kept by H. 
Bound. It commences on the 30th of No- 
vember, 1862, and details a voyage of the 
vessel from Liverpool to London, she hav- 
ing left Liverpool on that day, and arrived 
at London on the 6th of December following. 
The log shows that she remained lying at 
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London from the 6tli of December until the 
7th of Jamiai-y following, and that dm-ing 
that time, she was scraped, cleaned, and 
painted, and her decks caulked; that she com- 
menced taking in cargo on the 24th of Decem- 
her, and finished taking it in on the 7th of 
Januaiy following; that she left London on 
the 7th of January, and arrived in Plymouth 
Sound on the 9th of January, in the evening; 
that on the 10th of January she proceeded 
further up the Sound, and took in fuel; that 
she left Plymouth harbor on the 18th of 
January, in the morning, and cSme to anchor 
in Falmouth harbor on the 19tli of January, 
in the morning; that she left Falmouth har- 
bor and proceeded on her voyage on the 27th 
of Jauuai-y, in the afternoon; that on the 
20th of Februai-y, at 3 a. m., she sighted the 
Virgin Islands, and at 8 a. m. was brouglit 
to by the "Federal war steamer Alabama" 
firing two shots across her bows, and at 8:15 
a. m. was boarded by a "Federal officer," and 
had her papers overhauled, and at 8:45 a. m. 
proceeded towards St. Thomas, and at 9:45 a^ 
m. came to anchor in the harbor of St. Thom- 
as; that she remained at St. Thomas, where 
she took in coal, until the 25th of February, 
three-quartei-s of an hour after noon, when 
she proceeded out of the harbor; that at 2:20 
p. m. she was brought to by the United 
States steama: Vanderbilt; that at 2:30 p. m. 
an officer came on board; that at 2:55 p. m. 
the officer, having overhauled her papers, left 
and returned on board the Vanderbilt, de- 
manding that the PeterhofC should remain 
stationary; that at 3:30 p. m. the officer re- 
turned on board and demanded that Captain 
Jai-man should take his papers on board of 
the Vanderbilt, which he refused to do, be- 
ing in charge of her majesty's mails; that the 
officer then left, threatening to send an arm- 
ed crew on boai-d; that at 4 p. m. she was 
boarded by a lieutenant, a master's mate, an 
engineer, and 21 ai-med men from the Van- 
derbilt, who- took charge of her against the 
protests of the captain and passengers; that 
at 8:50 p. m. she was boarded again by an- 
other officer, who demanded her papers to 
take on board the Vanderbilt, "which was re- 
fused, at the same time full liberty being 
given by Captain Jarmaa for the papers to 
be overhauled on board, or tlje ship search- 
ed"; that at 9 p. m. a lieutenant, a master's 
mate, two engineers, and an extra file of ma- 
rines, &e., "took charge of the Peterhoff, tell- 
ing Captain Jarman that he was not to con- 
sider himself any longer in charge"; that all 
the crew of the Peterhoff were then taken on 
board of the Vanderbilt, with the exception 
of the master, chief officer, second engineer, 
steward, cook, one boy, and the passengers; 
that on the next day, the 26th of February, 
the Peterhofe proceeded to the westward, 
and, passmg within sight of St Domingo 
and Jamaica, came to anchor in the harbor 
of Key West on the 7th of March, in the aft- 
.ernoon. The log-book ends on the 9tli of 
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March, while the vessel was lying at Key 
West. 

I wiU now refer to the most material por- 
tions of the depositions taken in prepavatorio: 
■ Captain Jarman says that the Peterhoff was 
seized on the 25th of February, 1863, off the 
harbor of St. Thomas, and taken thence to 
Key West, and from thence to New York, 
and that he does not know why she was 
seized. Bound, the first officer, testifies to 
the same effect. Harris, the second mate, 
says that the capture was made off the island 
of St Thomas, three or four miles from the 
shore, and that he believes the vessel was 
seized on suspicion, Tregidgo, the third of- 
ficer, says that the capture was made about 
four miles off St Thomas, and that the ves- 
sel was taken on suspicion of an intention to 
run the blockade. Bowden, one of the pas- 
sengers, says that Matamoras, Mexico, was to 
have been his home, and that he heard that 
the vessel was captured because they said she 
was going to run the blockade. Almond, one 
of the passengers, says that the capture was 
made about two or three miles outside of the 
harbor of St Thomas, and that no reason was 
given for the seizure, unless on account of 
some alleged informality in the papers of the 
vessel. Bedgate, one of the passengers, says 
that he was born in London, and resides in 
Matamoras, Mexico, and has resided there a 
year and a half or two years, and believes 
that his family are in Matamoras; that they 
were there with him a- part of the time while 
he resided there, and, when not with him, 
were in the state of Texas. He also says: 
"I am a citizen of the United States. I now 
owe allegiance to the United States. I owe 
obedience to the laws of Mexico, but I owe al- 
legiance at present to the United States gov- 
ernment" The testimony of Bedgate on this 
subject read originally thus: "I was once a 
citizen of the United States, and I suppose I 
am now. I now owe allegiance to Jlexico, 
as a resident of Mexico. I think I do not 
owe allegiance at present to the United 
States." This testimony, as the record shows, 
was corrected by Mr. Bedgate, on its being 
read over to him, by erasure and interlinea- 
tion, so as to read as first above stated. He 
says that he understood that the reason the 
capture was made was, that the master of 
the Peterhoff refused to be taken out of his 
ship with his papers. Murphy, chief engineer, 
says that the Peterhoff was taken on suspi- 
cion of running the blockade. Murphy, first 
assistant engineer, says that the vessel was 
seized about seven miles outside of the har- 
bor of St Thomas, and that he does not know 
the reason of her seiziu-e, except the pretence 
that she was intending to run the blockade. 
Webber, the steward, Duff'ay, a fireman. Dia- 
mond, the cook, and Campbell, a seaman, all 
say that they do not know why the vessel 
was seized. Reed, a seaman, says that he 
should think the capture was made five or six 
miles off the mouth of the harbor of St Thom- 
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as; that lie does not know why the vessel 
was seized; that he supposes It was on sus- 
picion that she had contraband goods for the 
"Confederate government." Captain Jarman 
says that the Peterhoffi sailed under British 
colors, and had no other national colors on 
board. The testimony of all witnesses is to 
the same effect Captain Jarman says that 
the vessel was owned by J. Spence, of Lon- 
don, and that he was appointed to the com- 
mand by air. Joseph Spence, the owner, in 
London; that he has known the Peterhofe 
since about the 10th of December, 1862; and 
that she was delivered to him by Mr. Spence, 
in London. Tregidgo says that he has known 
the Peterhoff since the 18th of October, 1862, 
when he first saw her coming into Liverpool 
on her last voyage from Nassau. Reed says 
that there was no resistance made to the cap- 
ture, "only the captain would not allow his 
papers to go out of the ship." 

Captain Jarman says that he had a small 
speculation of his own on board the Peterhoffi, 
"a few stores and other property, as captains 
usually have"; that he had no interest in the 
vessel; that he had no other interest in the 
cargo; that his property paid no freight, and 
had nothing to do with the ship's cargo; that 
none of the ship's company had any interest 
in the vessel or the ship's cargo; and that 
the value of his property on board was about 
£1,000, at what it cost in London and St. 
Thomas. Bowden says that he was a pas- 
senger on board at the time of the capture, 
ind held bills of lading for a part of the 
cargo; that he does not know who owned the 
remainder thereof; and that the value of his 
share of the shipment was between twenty 
and twenty-five thousand pounds sterling at 
London.. Almond says that he owned in his 
own right a portion of the cargo on board 
the vessel, which, at cost prices, was valued 
at about twelve thousand pounds sterling; 
that this portion of the cargo consisted of 
men's and women's boots and shoes, calicoes, 
cotton, prints, shirts, flannels, woolen hose, 
horseshoes, and nails, felt hats, "not militai-y, 
but civilian's hats," pins, and needles, one 
case of saddlers' tools and some shoemakers' 
tools; that he does not remember the names 
of any other articles; that what he had was 
a general assortment; that he had no arms, 
powder, shot, or any military arms or cloth- 
ing on board the vessel, except one rifle and 
five revolvers, and some two or three hundred 
rounds of ammunition, which was all con- 
tained in a small tin box; that two of the 
revolvers were intended for the use of Red- 
gate, and the rest for his own use; that he 
had also a small case of quinine, containing 
one hundred ounces, and a small portman- 
teau, also containing medicines and drags in 
small quantities; that he intended to sell the 
same; that the portion of the cargo that he 
owned was entirely distinct and separate 
from the other cargo on board, and that the 
only other persons in any way interested there- 
in were his fcither, his uncle, and himself; 
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that his father, William Almond, and his 
uncle, George Almond, both reside in London, 
and are partners together in the shipping 
business there, under the firm name of George 
& William Almond; that he is not interested 
in the firm, but shares with them equally in 
tlie profits resulting from the sal6 of the por- 
tion of the cargo owned by all of them; that 
he furnished no money to purchase the goods 
in question, but they were purchased by his 
uncle and father; and that no other person 
on board of the vessel has any control or 
power over the goods in question but him- 
self. Redgate says that he was on board as 
a passenger; that he had an interest in some 
of the cargo, and that a large portion of the 
cargo was also ' consigned to him; that he 
supposes he had an interest in the cargo to 
the amount of from fifteen to twenty thou- 
sand pounds sterling; and that this includes 
what was consigned to him. Reed says that 
the captain took on board some of the cargo 
at St. Thomas. Captain Jarman says that 
the vessel was bound to the port of Mata- 
moras; that the voyage began at London, 
and was to have ended in England, at Liver- 
pool or London; that she carried a general 
cargo of merchandise, which was put on 
board in December, 1862, and January, 1863; 
and that she had no goods which he consid- 
ers contraband of war. Bound says that the 
vessel was bound to Matamoras when cap- 
tured; that the cargo consisted of assorted 
goods, partly of nails, iron, drugs, tin, and 
general cases of merchandise; and that he 
knows of no contraband goods on board. 
Harris says that they were bound to Mata- 
I moras; that the cargo was a largely assorted 
cargo of merchandise, in cases, bales, and 
trunks; and that he does not know of what 
it consisted. Tregidgo says that the vessel 
was bound to Matamoras; that she carried a 
general assorted cargo, and took in about 
ninety or one hundred eases of spirits at St 
Thomas; and that there were some conti-a- 
band goods on board, such as boots and 
shoes, and army cloth and medicines. Bow- 
den says that the voyage commenced at Lon- 
don, in January, 1863; thence to Plymouth, ' 
for passengers, thence to Falmouth, under 
stress of weather; that the vessel sailed from 
Falmouth, on the 27th of January, for Mata- 
moras, with liberty to call at St Thomas or 
Jamaica for coal or other purposes connected 
with the voyage; that she stopped at St 
Thomas from the 20th to the 25th of Febru- 
ary; that, on the morning of the 25th of Feb- 
raary, previous to entering St Thomas, she 
was overhauled by the United States Steamer 
Alabama, and her papers were examined and 
passed; that she was bound for Matamoras, 
and was to return from that place to England; 
that when she left England, shehad a cargo of 
general merchandise, consisting of boots and 
shoes, blankets and hosiery; and that he has 
heard there were also printed calicoes, nails, 
and other articles of that kind on board; that 
there were no goods contx-aband of war or 
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prohibited by law, to the best of Ms knowl- 
edge and belief; and that some articles, which 
he thinks were ships* stores, were taken on at 
St Thomas. Almond says that the vessel left 
London, bound for Matamoras, to stop at St 
Thomas, for coals; that she had nothing on 
board contraband of war or prohibited by 
law, to his knowledge; that, after leaving 
London, she stopped at Plymouth, and he 
went on board there; that she lay there some 
seven or eight days; and left Plymouth on or 
about January 20, and had to put back to 
Falmouth on account of contrary winds, 
where she remained until the 27th of January, 
when she proceeded to St Thomas, arriving 
there about February 20, and there coaled; 
and that she remained there* till the 25th of 
Februaix and left there about twelve and a 
half o'clock p. m. of that day, and was fol- 
lowed out by the Vanderbilt and captured 
about two p. m., although possession by the 
prize crew was not taken until about nine 
and a half p. m. Redgate says that the ves- 
sel was bound to Matamoras, and was cleared 
for that port, and that he obtained certificates 
from the Mexican consul to his bills of lad- 
ing; that she had on board a cargo of general 
merchandise, consisting of woolen goods, fan- 
cy goods, boots and shoes, nails, tin, and 
cordage; that these are all he recollects; that 
he was there when she was taking in cargo 
and that she had no goods on board which 
were contraband of war, or otherwise pro- 
hibited by law. All the other witnesses, ex- 
cept Reed, say that the vessel was bound for 
Matamoras, and all except Duffay and Camp- 
bell, say that they knaw of no goods on board 
conti'aband of war. Murphy, enief engineer, 
says that there were some blacksmiths' tools 
and nails. Murphy, assistant engineer, says 
that the cargo was general merchandise. 
Webber says that there were some kegs of 
nails. Duffay says that he saw some smiths' 
anvils and bellows on board. Diamond says 
that she had an assorted cargo. Reed says 
that they were bound for Matamoras, or any 
port of North or South America; that the 
shipping master told this to him and to the 
greater part of the crew when they shipped 
in London; and that the cargo consisted of 
assorted goods. 

Captain Jarman says that the vessel had 
the ordinary ship's papers only; that she 
sailed from London and touched at Ply- 
mouth and Falmouth in stress of weather, 
and at St Thomas for coal; that her previ- 
ous voyage, so far as he knows, was from 
England to Nassau and back to Liverpool; 
that on that voyage she must have bad 
some cotton; and that she cleared from Lon- 
don on the 6th or 7th of Januai-y, and left 
Falmouth on the 27th of January. Harris 
says that they stopped at Plymouth to take 
on passengers. Trigidgo says that her pre- 
vious voyage was to Nassau; that he does 
not know what she took out; and that she 
brought back cotton. Bowden says that he 
has heard that the vessel had made one voy- 
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age to Nassau. Almond says that the ves- 
sel had only carried one cargo before the 
present one; that that was a cargo of coals,, 
which she delivered at Nassau, and returned 
to Liverpool with a cargo of cotton, which 
was put on board at Nassau; and that he 
heard this from Captain Jarman. Diamond 
says that the last voyage of the vessel was 
to Nassau and direct back to Liverpool, call- 
ing for coal at Halifax; that the last cargo 
was general, consisting of tea, coffee, liq- 
uors, &e., and was all sold and landed at 
Nassau; and that it was put on board at 
Liverpool, England, partly by a man named 
Dobson, in August 1862. Captain Jarman 
says that the present cargo of the vessel is 
assorted, and consists of general merchan- 
dise; that he knows it consists of some kegs 
of nails, a Uttle iron, cases and bales, which 
he supposes are dry goods, some large bel- 
lows, and a few anvils; and that he cannot 
specify any further. Bound says that the 
cargo was of general merchandise, but that 
he does not know particular quantities and 
qualities. Harris says that the cargo was 
a largely assorted general cargo, in cases, 
bales, trunks, &c., and that he does not 
know what was in them, nor anything about 
the different species or quantities of cargo. 
Tregidgo says that the cargo consisted of 
medicines, about five hundred boxes of tin 
plates, blacksmith's bellows and anvils, cot- 
ton presses, boots and shoes, bar iron, army 
clothing, kegs of nails, spades and shovels, 
carpenters' tools, spirits, some heavy casks, 
iron work, and bales and cases. Almond 
says that the portion of the cargo other 
than that in which he is interested consist- 
ed, as he understood, of a general assorted 
cargo of merchandise, of a kind and charac- 
ter similar to the portion in which he is in- 
terested. Redgate says that he cannot set 
forth the quantity or different species of the 
cargo more fully than he has done in his 
answers to previous interrogatories. The 
other witnesses, all of them, say either that 
the cargo was assorted merchandise or that 
they do not know of what it consisted. 
Captain Jarman says that the vessel was 
owned by Joseph Spence of London; that 
the cargo is owned by merchants in London, 
represented by three passengers who were 
on board; that he represents the owner's 
share of the cargo, that is, the share of 
Spence & Co.; that they have a share of not 
above one-eighth, he supposes; that he 
knows, by the bills of lading, who the own- 
ers are; that he thinks it is all represented 
by his three passengers and himself, except 
a few parcels or eases on board, which are 
covered by a bill of lading indorsed to 
Burchard & Co., of Matamoras; that they 
are all English owners, except the last nam- 
ed, and he does not know what countrymen 
they are; and that the English owners, he 
thinks, all reside in London, and he sup- 
poses they are all English subjects. Bow- 
den says that he believes the entire cargo 
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■was owned by the shippers, as they appear 
upon the hills of lading, or the parties in 
Matamoras, to whom they were consigned; 
that he held bills of lading for' boots and 
shoes, hosiery, shirts, blankets, cloths, bunt- 
ing, and other articles, from parties whose 
names he gives, and who, he says, were the 
owners of the goods, and are, as he believes, 
all British subjects, doing business in Eng- 
land; that he intended to do business in 
Matamoras as a commission merchant; and 
that these goods were consigned to him for 
sale. Almond says that Bennett and "Wake 
were agents for the vessel. Redgate says 
that the goods on board were owned by a 
great many persons, the names of some of 
whom he gives; and that they all live in 
England. Captain Jarman says that there 
was a bill of sale of the vessel to J. Spence, 
which he saw the day he took charge of her; 
that he does not know who sold her; that 
he took a new register of her on or about 
the 10th or 12th of December, 1862; that 
this sale was made in London on or about 
that date; and that he thinks the sale was 
made by Mr, Pearson or Parsons. Tregidgo 
says that the vessel was bought by her 
present owners at a mortgagee's sale, which 
owners he states to be Messrs. Pile, Spence 
& Co. 

Captain Jarman says that he thinks the 
names of the laders and owners of the cargo 
are all contained in the bills of lading which 
were found on board; that, so far as he 
knows, all the cargo is for the real account, 
risk, and benefit of those who appear in the 
bills of lading to be the owners. Bowden 
says that the goods were to be delivered at 
Matamoras, for the account, risk, and bene- 
fit of the shippers of the same. Almond 
says that the laders of the cargo in which 
he is interested were his father and uncle; 
that he and they had no consignees, as he was 
authorized to select his own consignee, on 
arriving at Matamoras; that this authority 
was verbal and not in writing; that these 
goods were to be delivered at Matamoras 
■for the real account, risk, or benefit of his 
father, his uncle, and himself; that they 
all owned the same in equal shares; that it 
was his intention to settle in Matamoras 
and sell the goods in question himself; and 
that he had never been there. Redgate says 
that part of the cargo was consigned to him 
as a merchant in Matamoras for some eight- 
een months then past. Webber says that 
some cases were taken on board for the- 
captain, at St. Thomas, some of which con- 
tained liquors. Captain Jarman says that 
he thinlis there are five and twenty or thirty 
bills of lading; and that none were false or 
colorable, and none were different from those 
found on board at the time of the capture, 
to his knowledge. Almond says that three 
sets of bills of lading, consisting of four in 
each set, were signed for the cargo owned 
by himself and partners; that he gave up 
fpur bills of lading to the prize officer. Red- 
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gate says that he does not know exactly how 
many bills of lading were signed for the 
goods belonging to, or consigned to him, 
but he thinks seven or eight Captain Jar- 
man says that he has no other papers, and 
had none relating to the vessel and cargo, 
except what he delivered up at the time 
of the capture. Captain Jarman says that 
there was a charter-party, or a copy, on 
board with the papers at the time of the cap- 
ture, signed by Spence, and Bennett & Wake. 
Bound says that the capture took place 
about three miles from St Thomas, and that 
he thinks there was a charter-party signed. 
Harris says that the capture took place in 
sight of St. Thomas Island. Tregidgo says 
that the vessel was captured about four 
miles to the southward of St Thomas. Al- 
mond says that the capture was made a 
few miles ofe the coast of St Thomas. 
Murphy, first assistant engineer, says that 
the capture was made just outside the har- 
bor of St Thomas. Webber says that the 
vessel was captured near the harbor of St 
Thomas. Captain Jarman says that the 
prize commissioners have all the papers that 
were on board the vessel at her last clear- 
ing port; that none connected with the voy- 
age, the ship or the cargo were destroyed; 
that he tore up some letters from his wife 
and father at the time of the capture; that 
none others were destroyed, to his knowl- 
edge, by any person; and that none were 
concealed, or in any way disposed of, to his 
knowledge. Bound says that the ship had 
her usual papers, clearance, register, &c., 
all of which were on board when captured, 
and that none were destroyed or concealed 
in any way. Harris says that he does not 
know what papers were on board -Ehe vessel 
when she left London; and that he threw 
overboard, by order of the captain, a square 
paper package, the contents of which he 
does not know, about the time of the cap- 
ture, after the first boarding by the officers 
of the Vanderbilt, and before the prize crew 
took possession, he thinks, but he cannot 
say precisely at what time. He says: *'This 
paper package was handed me by the cap- 
tain, or he told me to get it out of the cabin, 
which I did. While I had it in my posses- 
sion, I handed it to Campbell, or some other . 
seaman, and told him to hold it while I was 
busy, and he did. He afterwards gave it 
back to me, and I then threw it overboard. 
I told the seaman who held it that in case 
a boat from the Vanderbilt came alongside, 
not to let it be seen. The captain told me 
not to let any one see it The captain had 
given me this same paper parcel once before, 
at the time the Alabama stopped us, before 
we were boarded by the Alabama. He told 
me, at that time, to keep this parcel, and 
throw it overboard if he told me to, or, if 
he made a sign to me, then to throw it over. 
As I did not throw it overboard then, I 
gave it back to the captain. The Alabama 
was. a United States war steamer' of some 



PETERHOJ^F (Case No. 11,024) 

land, which boarded us before we went 
into St. Thomas, on the same day that we 
went into St. Thomas. I think this was 
four or five days before we were captured." 
Tregidgo says: "I don't know what papers 
were on board of the steamer when she 
sailed, except the English mail for Mata- 
moras. When we were first boarded by the 
Alabama, going into St. Thomas, the cap- 
tain sent for the second ofllcer, and gave 
him a packet, with instructions to keep it in 
the fore part of the ship, and if he, the cap- 
tain, made him a sign, he was to throw the 
package overboard, ajid if the boarding of- 
ficer was between the captain and the sec- 
ond officer, so that a sign could not be made, 
he was to use his own discretion. On the 
boarding officer returning to the Alabama, 
the packet was taken aft to the captain. 
On being first boarded from the Vanderbilt, 
exactly the same proceedings were carried 
out, and the packet was again returned to 
the captain. On the captain perceiving the 
officer again coming from the Vanderbilt, 
be gave me the packet, and told me to keep 
out of the way with it. He then said: 
'Never mind. Fetch the second officer;' and 
the packet was again given to him— the sec- 
ond officer, Mr. Harris. On the captain ob- 
serving a prize crew coming from the Van- 
derbilt, he called the second officer aft, and, 
after sending for Mr. Mohl, one of the pas- 
sengers, to witness the necessity of throw- 
ing the packet overboard, he then ordered 
the second officer to throw it overboard from 
a part of the ship where it would not be 
observed from the Vanderbilt, which he did. 
While the packet was in the fore part of 
the vessel, a man named Campbell had it, 
concealing it I do not know what the pack- 
et contained. I heard the captain speak of 
it as containing dispatches. He called it 
dispatches. There were some written pa- 
pers sent to the stoker to be burned. They 
were burned by George Duflfy, fireman. The 
packet was sewed up in canvas, and weight- 
ed with lead, so that it would sink. Mr. 
Mohl appeared very much depressed at the 
necessity of throwing over the packet" 
Bowden says that no papers of any Jand 
were burned, thrown overboard, destroyed, 
cancelled, or attempted to be concealed, to 
the best of his knowledge, information or 
belief. 

Almond says: "I don't linow what papers 
were on board the vessel when she left St 
Thomas. The same day we arrived at St. 
Thomas, Captain Jarman ordered a package 
to be destroyed. It was in charge of Jlr. 
Mohl, passenger. He gave it up, at the cap- 
tain's request to be destroyed. I suppose it 
was destroyed. I don't know for what rea- 
son it was so destroyed. I don't know what 
the package contained. We were in sight 
of St. Thomas at the time. I don't remem- 
ber whether or not it was- destroyed before 
or after we were hailed by the United States 
steamer Alabama. We were hailed by that 
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vessel the morning of the day we reached 
St Thomas. We entered about half past ten 
o'clock in .the morning. The package was 
very small. I never saw it but once, and 
then it was in Mr. Mohl's possession, I 
never knew what it contained. It was de- 
stroyed because Mr. Mohl objected to its 
being opened. At Falmouth, C:aptain Jar- 
man said we must deliver up any and all 
sealed packages, as he should not cari-y any. 
Mr. Mohl had the one in question, but did 
not give it up at the time, and it was not 
given up until the morning of the day of 
our arrival at St. Thomas, when it was 
destroyed, as I have above stated. Nothing 
else was destroyed or concealed, to my 
knowledge." 

Redgate says that he had no letters, and no 
instructions, as to the mode of disposing of 
the cargo; that he does not know that any 
person burned, tore, threw overboard, de- 
stroyed, or cancelled, or attempted to con- 
ceal, any papers on board. Murphy, assist- 
ant engineer, says that he was told by the 
second steward that there were some papers 
destroyed by one of the stokers, named 
George Duffy; that some were thrown over- 
board by the second mate; and that the 
first steward, Webber, knew of the fact 
Webber says; 'T heard several of the crew 
say that some papers had been thrown over- 
board by Mr. Harris, the second mate, just 
before the Alabama boarded us. I saw some 
newspapers burned by Duffy, ' a fireman. 
They belonged to a passenger, named Jlohl, 
who gave them to me to be burned, and I 
gave them to Duffy and told him to burn 
them. I don't know why he wanted them 
burned. I saw the packet that Mr. Harris 
was said to have thrown overboard. It look- 
ed like a brown paper parcel. I did not see 
him throw it over." Duffy says: "The stew- 
ard of the ship gave me a package of papers, 
or something that was printed. It looked 
like a book that had been 'tossed from a 
great many hands.' He told me to bm-n it 
which I did. I don't know the steward's 
name, nor the contents of the package or 
book which I burned, nor anything about 
it except what I have stated. This was 
about the time the Vanderbilt captured us. 
I cannot say exactly whether it was before 
or after the capture. We were outside of 
the harbor of St Thomas, after we had been 
in, I was down in the engine room, and as 
I came up on deck the steward gave me 
this package, and told me to bum it He did 
not say why, nor who it belonged to, nor 
anything more than to burn it" Reed says: 
"When we first saw the United States gun- 
boat, the Alabama, which boarded us on the 
20th day of February, before we went into 
St Thomas, the captain sent Mr. Harris, the 
second officer, forward with a box of pa- 
pers, which papers I saw the captain put into 
the box, and he told Mr. Harris to put some- 
thing into the box to sink it and, on the rais- 
ing of his finger, to let it go overboard (the 
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T30X and papers, 1 mean); but, as the officer 
did not search the ship, he took the box 
back again and gave it to the captain. When 
we sighted the Vanderbilt, the captain again 
told Mr. Harris, *the second officer, to take 
the box forward again, and be sure to put 
something in it to sink it; and, after the 
lirst boat which boarded us from the Van- 
derbilt was returning to the Vanderbilt, the 
Hcaptain told Mr. Harris that if the boat from 
the Vanderbilt returned again to our ship, 
then to throw the box overboard, which Mr. 
Harris did. I saw it go overboard myself. 
He then sent the steward. Thomas Webber, 
with another bundle of papers, to George 
Dufitay, the fireman, to be put into the 
furnace, which was done; and, when the 
steward returned, the captain gave him two 
papers to hide, and, in case the captain was 
taken out of the ship, then the steward was 
told to destroy them, and he made a motion 
with his flngei-s as if to tear them. This was 
in the pantry, and I was alongside of the 
steward at the time, and the captain was 
opposite to both of us. I do not know wheth- 
er the steward did destroy them or not" 
Campbell says: "The second mate gave me 
a sealed parcel, wrapped in brown paper. 
He told me to take care of it, and, if I was 
signalled by either himself or the captain, 
I was to let them drop overboard. I was in 
the forward part of the ship. The boarding 
■officer was at that time on board from the 
United States steamer Alabama, After the 
officer left I gave the parcel back to the sec- 
ond mate. Afterwards, when the prize crew 
<;ame off from the Vanderbilt, I saw the sec- 
ond mate give the same parcel to the captain 
of the Peterhoff, and I saw the captain drop 
them overboard from the starboard gang- 
way. The package was heavy, but I do not 
know what was in it." 

Captain Jarman says that he knew of the 
blockade of the principal ports of Charles- 
ton, the arississippi, &c., before he left Eng- 
land, and knew about the war in America. 
The testimony of all the witnesses is, that 
the officers, crew, and passengers knew of 
the war and of the blockade of the enemy's 
ports before leaving England. Captain Jar- 
man says: "I was spoken and boarded by 
the United States ship Alabama on this voy- 
age. My papers were examined, but my pa- 
pers were not indorsed. I was allowed to 
proceed. I was spoken by the Alabama about 
two miles from St John's Island, and seven 
from the harbor of St Thomas, on the 20th 
of February last" Harris says that on ber 
previous voyage, the vessel was under an- 
other owner, Mr. Pearson, of Hull. DufEy 
says: "When I shipped, I refused to go if the 
vessel was to run the blockade. This ques- 
tion arose between the captain and me at the 
Sailor's Home, where I shipped. I told him 
I did not wish him to take me to run the 
blockade. He said it was more than he dare 
do, to run a blockade, as he belonged to the 
naval reserve." 
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Captain Jarman says that he has sustain- 
ed considerable loss by the seizure; and that, 
in case his property should not be restored, 
he will sustain considerable loss. Bowden 
says that he has sustained a serious loss by 
the capture, in time and business, and in 
other respects. Almond says that he has 
sustained great loss by the capture. Red- 
gate says: *T have sustained an injury by 
the seizure of this vessel. I compute my loss 
in this way— imprisonment on board of the 
vessel, loss of time, loss sustained in business, 
loss by being deprived of performing my 
duty as agent of Lloyd's at Matamoras, and 
for other wrongs and privations." Captain 
Jarman says that the vessel was insured, and 
he believes the cargo was. Bound says that 
the vessel was insured partly in London and 
Paris. Bowden says that the part of the 
cargo which he represented was insured or 
partially insured. Almond says that his por- 
tion of the cargo was insured for £11,500 in 
Lloyd's for the voyage from London to Mata- 
moras, with liberty to stop at St. Thomas, 
or Jamaica; that the premium was under 
fo, and he thinks about 97s.; and that it 
was insured by his father and uncle with 
Bennett & Wake, brokers. Kedgate says 
that the goods, as far as he was concerned, 
were insured; that he imderstands that the 
vessel was insured also; that the insurance 
was from London to Matamoras, touching at 
St Thomas for coal; that he does not recol- 
lect at what premium; and that some of the 
insurances were effected in London and some 
in Paris. Captain Jarman says that if he had 
arrived at his destined port, the property 
would have become the property of the con- 
signees—that is, for the time being; and that 
the property was represented by the passen- 
gers who were on board. He says that there 
was a small quantity of tea on board. 
Tregidgo says: "I heard Mr. Eyck, one of 
the passengers, say that the cargo was to go 
across the river, from Matamoras into Texas. 
I am very confident of this." Bowden says 
that if they had arrived at Matamoras, the 
part of the cargo which he represented would 
have taken the chance of the market for its 
sale; and that the proceeds were to be re- 
turned. Almond says that on arriving at 
Matamoi-as, he was to hold the cargo, and 
take his chance in the market for its sale. 
Kedgate says that if the vessel had arrived 
at Matamoras, the cargo would have be- 
longed or would have been at the disposal of 
the persons holding the bills of lading, and 
that the laders or owners were to take the 
chance of the market Captain Jarman says 
that he knows of no papers of any kind re- 
lating to the vessel and cargo in any counti-y, 
except those delivered to the captain; and 
that no papers were delivered out of the 
vessel in any way whatever, to his knowl- 
edge. Bowden says that the prize master, 
at the time of the capture, took away all the 
papers relating to the vessel and cargo. Al- 
mond says that he does not know of any 
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other papers than those received by the prize 
offlcer. He says: "All the vessel's papers, 
and all the papers relating to the cargo, were 
delivered by Captain Jarman and by our- 
selves to the prize officer. Acting Master 
Lewis, of the Vanderbilt, on the day of 
capture. I delivered four bills of lading, set 
of invoices for the entire lot of my goods, 
and the Mexican consul's certificate of proper 
shipment of goods, to the officer. These were 
all the papers I had relating to the cargo." 
Redgate says: "There are not in any country 
besides the United States, nor on board of 
any vessel, any bills of lading, invoices, let- 
ters, instruments, papers, or documents rel- 
ative to the vessel or cargo, that I am aware 
of; none that I know or heard of." He says: 
"There were no papers delivered out of, or 
carried away in any manner whatever from 
the vessel that I know of. I never heard 
that any had been, except those that were 
taken by the prize officer." 

Captain Jarman says: "There were eight 
passengers on board when 1 left London or 
Plymouth. Their names are as follows: 
Samuel or S. Hedgate, Robert Bowden, Wel- 
lesly Almond, Mr, Mohl, Mr. Edwards, Mr. 
Hej'^ck, Mr. Ellsworth. The last four left me 
while I was at Key West, having no interest 
in the cargo. One other left at Falmouth, 
he having joined the ship at Plymouth. The 
three first named are in charge of a large por- 
tion of the cargo, and are now here. They 
were taken on board in London or Plymoath, 
and were destined to Matamoras. None of 
the eight passengers were citizens of the 
United States, to my knowledge. Possibly 
Mr. Edwards may have been." Bound says: 
"Bowden, Almond, Redgate, Edwards, H. 
Heyck, Ellsworth, Moyles, were passengers on 
the vessel at the capture. Redgate, Edwards, 
Heyck, and Moyles are from Mexico; the oth- 
ers from England. All are merchants. They 
came on board at London and Plymouth. 
Bowden, Redgate, and Almond were, I think, 
intei'ested in the cargo; the oiuers not, I be- 
Ueve. They were all going to Matamoras. 
No citizen of the United States was on board 
nor any citizen of any of the states at war 
with the United States." Tregidgo says: 
"There were seven passengers on board. 
Their names were Bowden, Almond, Ells- 
worth, Eyck, Mohl, Edwards, Redgate. Mohl 
and Redgate told me they were residents of 
Texas. Eyck also belongs to Texas. He told 
me so. There was a Mr. Bisbie, who came 
on board in Plymouth, and left the ship at 
Falmouth. I think he was an army officer, 
as he had his sword with him. I think he 
was an American, The passengers were go- 
ing to Matamoras. Edwards told me he 
must be back into the Southern states by the 
first of March." Bowden says: "There were 
seven passengers on board. All were bound 
from England to Matamoras. They were 
myself, Messrs. Redgate, Ellsworth, Mohl, 
Edwards, Heyck, and Almond." Almond 
says that there were seven passengers on 



board, S. J. Redgate, R. Bowden, Mr. Ells- 
woith, Mr. Mohl, Mr. Edwards, Mr. Heyck^ 
and himself; that Mr. Mohl and Mr. Heyck 
were Germans, as he believes; that the re- 
mainder were Englishmen, with the excep- 
tion of Mr. Edwards, who told him he was- 
an American; and that they were all bound 
to Matamoras. Redgate says that there were 
seven passengers on board, including himself, 
Bowden and Almond; that the others were 
Mr. Edwards, Mr. Heyck, Mr, Mowl, and 
Mr. Ellsworth; that he thinks Mr. Edwards 
was an American; that Mr. Mowl and Mr. 
Heyck were Germans, and Mr, Ellsworth a 
Scotchman, who was bound to Matamoras^ 
as his (Redgate's) clerk; that they were young 
men; and that he does not know that they 
had any families. Webber says that there 
were seven or eight passengers on board 
when they left Plymouth: that one by the 
name of Bisby or Bigbee, left at Falmouth; 
that three or four left at Key West; that their 
names were Mr. Ellsworth, Mr. Heyck, Mr. 
Edwards, Mr. Mole. Reed says that there 
were seven passengers on board, and that 
one joined at Plymouth and left at Falmouth; 
that his name was Colonel Bigsby; that he 
was an officer in the Confederate army; that 
one of the passengers was Mr. Redgate, and 
the others Mr. Almond, Mr. Mole, Mr, 
Hyeck, Mr. Edwards, Mr. Ellsworth, Mxv 
Bowden; that they were all taken on board 
at Plymouth, except Mr. Ilyeck and air, Ells- 
worth, who were taken on board at London; 
that they were going to Matamoras; that 
they said that from there they were going 
home; that they did not say where their 
home was, but that he heard them say that 
they could not get home because their place 
was blockaded; that ilr. Mole burned some 
papers when the Alabama boarded them; and 
that it was note paper, with tlie "Confed- 
erate flag" upon it 

Captain Jarman says that all the papers 
foimd on board are true and fair to the best 
of his knowledge and belief; that none are 
false or colorable, to the best of his knowl- 
edge; that there were no other papers of any 
kind, except as he has already stated; and 
that he has signed no papera concerning the 
vessel or cargo since her capture. Bowden 
says that all the papers found on board are 
trae and fair, to tha best of his belief; and 
that he had a passport for Matamoras, Mex- 
ico, through Earl Russell. Almond says that 
all the papers found on board are true and 
fair to the best of his knowledge; that he 
had a passport fi-om the English government, 
vis6d by the ijL.exican consul at London, to 
go to Mexico, and travel there, and has it 
now in his possession. Redgate says: "As 
far as concerns myself, all the papers which 
I had were entirely true and fair, and, as 
far as I know or believe, all of the other pa- 
pers were so, and none of them were false or 
colorable, nor do I know of any matter or 
circumstance to affect their credit. I have 
not made any oath or affirmation in order to 
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obtain any passport or other clearance. I i 
had no passport or letter of safe conduct. 
I do not know whether the others had or not 
I have written letters to the British consul 
at Key West, and also to Lloyd's, giving an 
account of tlie capture. I have no copies of 
such letters." Captain Jarman says that he 
was steering, when captured, towards Mata- 
moras; that his course was not altered upon 
the appearance of the capturing vessel; that 
the course of the PeterhofE was at all times 
directed towards her port of destination, as 
shown on her papers; and that her course 
was not altered at any time to any port or 
place, except to such ports as he had already 
stated. The testimony of all the other wit- 
nesses is to the same purport Captain Jar- 
man says that there were no arms or parts of 
arms, or warlike instruments of any kind 
on board, and no cargo of any kind, 
to" his knowledge, except such as he had 
dtsaibed, to the best of his knowledge, but 
the private arms of the officers and passen- 
gers, which were talcen and kept by the 
eaptoi-s. He also says that he has already 
stated all that he knows and believes relative 
to the true character and destination of the 
vessel and cargo. Bound £ays that there was 
a cotton-press on board, not put together. 
Bowden says that nothing was thrown over- 
board to prevent suspicion. Murphy, assist- 
ant engineer, says tliat the Peterhoff was 
sold to Pile, Spence & Co. by, he believes, 
Mr. Pearson, of Hull. 

At the close of the deposition of Captain 
Jarman, as taken on the 1st of April, 1863, 
after the signature of the witness^ and the 
jurat of the prize commissioner, is' a certif- 
icate signed by the commissioner, stating 
"that subsequent to the examination of the 
above deponent, circumstances having oc- 
curred which led him to suppose that deponent 
had not fully answered the 20th interroga- 
tory, as to the destruction of papers in this 
ease, and deponent having been voluntarily 
present before the commissioner, the 20th in- 
terrogatory was again read to deponent, and 
his answer thereto read to him, as herein 
recorded, and deponent was asked if he de- 
fih'ed to add to or alter his answer to the 
above interrogatory, when deponent replied 
that he did not desire to change or add to his 
answer herein." 

In the deposition of Tregidgo, after his an- 
swer to the 43d interrogatory, and before his 
signature to the deposition, and also before 
the jm-at thereto, is the following statement: 
"The witness adds to his reply to the 20th 
interrogatory as follows: I have been a 
midshipman in the British navy, and am ac- 
customed to seeing the form in which dis- 
patches are made up. The packet thrown 
overboard was put up in the same manner. 
There was no mark upon it The ends were 
loaded with a heavy weight of lead at each 
end. T^ie first time that I ever saw it, or 
knew it was on board the ship, was when the 
Alabama boarded us. I then saw it, and saw 



at once that it' was a package of dispatches,. 
This addition to my reply to the 20th inter- 
rogatory was made at my request I was 
born*in the year 1843, and am nearly 20 years 
of age." The deposition of Redgate was tak- 
en on the 1st of April, 1863. On the 20th of 
April, 1863, he was reproduced by the Unit- 
ed States district attorney, and, at his re- 
quest, re-examined. On such re-examination 
he testified as follows, in answer to the 1st in- 
terrogatory: "I resided in the state of Texas 
imtil the breaking out of the war between the 
Northern and Southern states. I had resided 
there about thirty years— twenty-five or thirty 
—and battled against secession as far as my 
humble means would allow, until I was driven 
out of the state. My family resided there 
with me, and, when I left Texas, I left my 
family there. They afterwards followed me 
into Matamoras. I never took the oath of 
allegiance to the republic of Texas, nor, since 
its admission, to the government of the United 
States. I never had any papers of citizenship, 
nor did I ever obtain a passport at any time." 
On such re-examination, he also testified as 
follows, in answer to the 9th inteiTogatory: 
"There was a small portion of the cargo on 
board which I owned absolutely. The bills 
of lading in these cases, which are among the 
papers, will show the portion which belonged 
to me absolutely, and so will the invoices 
which are with the papers. They are made 
out in my name. Other portions of the cargo 
were consigned to me, and the bills of lading 
in these cases are indorsed to me, and the 
invoices in these cases are made in the name 
of the consignors. My only interest in these 
cases was to arise from the commission on 
the sales, when made, of five per cent I was 
not an owner, in any way, of the portion of 
the cargo which I now speak of as having 
been consigned to me. The portion of the 
cargo which I absolutely owned was very 
small, and cost me something like one hun- 
dred to one hundred and fifty pounds. Since 
the vessel arrived in this port Mr. Bowden, 
another passenger with me, who was the agent 
or superintendent of a considerable portion of 
the cargo, has empowered me, by a power of 
attorney, to take care of and manage his in- 
terests in the cargo. I think the cargo in 
question, in which Mr. Bowden is interested, 
is shown by the bills of lading among the 
ship's papers, they being indorsed to him. 
Of this I am not positive, although I have 
very little doubt they are so Indorsed, and 
that the names of the owners in this case, as 
in that portion consigned to me, appear in the 
invoices found on board. In all these cases 
in which I am interested as consignee, the 
names of the absolute owners appear in the 
invoices, to the best of my knowledge, and 
they all reside in London, Glasgow, and Not- 
tingham, and are all English subjects." 

At the close of the deposition of Thomas 
Webber, as taken on the 6th of April, 1863, 
after his signature and the jurat, is the fol- 
lowing statement: "On reading the deposi- 
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tion over to deponent, he adds, in reply to the 
20th interrogatory, that, af terthePeterhoff had 
been boai-ded by either the Alabama or the 
Vanderbilt, the captain gave me a small pack- 
age of papers on blue foolscap sheets, about 
two sheets, and told me that, if the ship was 
captured, I was to tear up and destroy these pa- 
pers, but I handed the papers back to the cap- 
tain several hours after, and did not destroy 
them," This statement is signed by the wit- 
ness, and has to it a jm-at, showing that it was> 
sworn to on the 6th of April, 1863, the same 
day that his main deposition was sworn to. 

On the 2d of May, 1863, an application was 
made to the court, on the part of Samuel J. 
Eedgate, to allow special intei-rogatories to 
be settled by the comt, to be propounded to 
him in preparatorio, so as to enable him "ful- 
ly to explain his political status and loyalty to 
the government of the United States, and his 
conduct, motives, and intentions in relation 
thereto, and further to explain fully his con- 
nection with the cargo of the PeterhofC, and 
his motives and objects hi connection with the 
voyage on which the said vessel was captured 
as prize." This application was founded up- 
on an affidavit made by Kedgate; but it was 
opposed by the disti-iet attorney and the coun- 
sel for the captors, and was refused by the 
court, on the groimd that the question of the 
individual loyalty or disloyalty of Kedgate 
was of no importance, and that his political 
status, upon the testimony given by him in 
his depositions in preparatorio, and upon the 
facts stated by him in his affidavit on the ap- 
plication, was that of an enemy, according to 
the decisions of the supreme eom-t in Jecker 
V. Montgomery, 18 How. [59 TJ. S.] 110, and 
hi the Prize Cases, 2 Black [67 U. S.] 635. 
Subsequently Mr. Redgate renewed his ap- 
plication to be examined on special interroga- 
tories, protesting against his being regarded 
in any respect as a citizen of "the so-called 
Confederate government," averring that he 
was an alien enemy to it, and claiming a right 
*^o so place himself before the court, by proofs 
in preparatorio," as to put himself in the atti- 
tude of a neutral, for the purposes of a just 
protection to his rights. On the 11th of 
May, 1863, on this application, with the con- 
sent of the district attorney and of the coun- 
sel for the claimants, the court made an order 
that Redgate be forthwith examined orally 
before the prize commissioners; that the in- 
terrogatories and his answers he reduced to 
writing by them, and submitted to the court; 
and that the district attorney and the proc- 
tors for the claimants be allowed to be pres- 
ent, and to put direct and cross interrogato- 
ries to him. No examination of Mr. Redgate, 
under this order, appears ever to have taken 
place. The court has been informally ad- 
vised that the examination of Mr. Redgate 
under this order was waived by consent of 
the disti-iet attorney and of the counsel for 
the claimants. No prejudice, therefore, can 
attach to Mr. Redgate, because be was not 
examtned imder this order. 



On the 27th of April. 1863, Captain Jar- 
man made an affidavit, containing a state- 
ment in respect to the package which the 
passenger Mohl had in his possession, and 
which was thrown overboai'd by Harris, by 
direction of Captain Jarman, after the Peter- 
hoff was boarded by a boat from the Van- 
derbilt. That statement was, in substance, 
the same as the one subsequently made by 
Captain Jarman on his further examination, 
which will be alluded to hereafter, and the 
general purport of it was that the package 
in question was a package which Mohl told 
Captain Jarman contained "white powder," 
but of the contents of which Captain Jar- 
man was ignorant, and which he ordered to 
be thrown overboard, because he thought 
it would "endanger or compromise" his ves- 
sel; and that he did not believe that it con- 
tained anything other than powder of some 
kind. He further stated in his affidavit: 
That the twentieth standing interrogatory 
was, on his examination, put to him as fol- 
lows: "What papers, bills of lading, let- 
ters, or other writings relating to the vessel 
or cargo were on board the vessel at the 
time she took her departure from her last 
clearing port before she was taken as a 
prize? Were any of them burned, torn, 
thrown overboard, destroyed, or cancelled, 
or attempted to be concealed, and when and 
by whom, and who was then present?" That, 
believing that the contents of the package 
were only powder, he made answer as fol- 
lows: "You have all the papers which were 
on board at her last clearing port; none con- 
nected with the voyage, the ship, or the car- 
go were destroyed. I tore up some letters 
from my wife and father at the time of 
capture. None others were desti'oyed, to 
my knowledge, by any person. None were 
concealed or in any way disposed of, to my 
knowledge." That Mr. Elliott, the commis- 
sioner, asked to call in a day or two, as he 
might wish to see him again. That, in pur- 
suance of such invitation, he called a few 
days afterwards at the office of the com- 
missioner. That the commissioner called his 
attention to the foregoing interrogatory, and 
the answer thereto, and asked him if he 
clearly understood the interrogatory. That 
he then told the commissioner about the said 
package in terms substantially the same as 
contained in the affidavit, and in'quired of the 
commissioner if it would not be a proper 
matter to explain in connection with his 
answer to the interrogatory; and that the 
commissioner informed him that he did not 
think that it was at all pertinent to the in- 
terrogatoi-y, and that his answer to the inter- 
rogatory was in evei*y way sufficient. On 
this affidavit an application was made to 
the court, on the part of the claimants, that 
Captain Jarman be allowed to add to his 
answer to the twentieth inteiTOgatory the 
statement contained in his affidavit. On the 
hearing of the application, an affidavit made 
by Mr. Elliott, the prize commissioner, was 
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presented to tlie court, stating that the re- 
quest made by bim to Captain Jarman, at 
the close of his examination, to call, was 
designed as a civility merely, and Tvas an 
invitation rather than a request; that he 
suhsequently sent for Captain Jarman, and 
with the purpose of allowing him to explain 
his answer to the twentieth interrogatoiy; 
that, at the interview which followed, Cap- 
tain Jarman told him the history of the pack- 
age, substantially as detailed in his affidavit, 
though perhaps not so much in detail, but 
that Captain Jarman thought that, as the 
twentieth interrogatory asked only in re- 
spect to papers, there was no occasion to 
change the answer, and said that he thought 
his answer was sufficient; and that he, the 
commissioner, did not express any opinion 
on the subject, but simply acquiesced in the 
opinion of Captain Jarman. It appeared that 
the original examination of Captain Jarman 
had been completed and reduced to writing, 
and sworn to by the witness on the 1st of 
April, 1S63. and that the report of the testi- 
mony of Captain Jarman and of all the other 
witnesses had been filed on the 21st of 
April, 1863, and an order granted on that 
day by the court that all the proofs be 
opened. The application thus made on the 
part of the claimants was opposed on the 
pai-t of the libellants. In deciding upon that 
application I came to the conclusion that it 
did not appear that Captain Jarman was 
aware, at the time of his interview with 
the commissioner subsequently to his exami- 
nation, that his testimony had been formally 
closed; that there was room for a fair im- 
plication, that he was invited by the com- 
missioner at that interview to review his 
answer to the 20th interrogatory, and offer 
further statements in reply to it; and that 
he might have supposed that his oral state- 
ments to the commissioner at that interview 
would be regarded by the commissioner as 
a continuous and constituent part of his 
sworn reply to that interrogatory. I there- 
fore, on the 13th of May, 1863, made an or- 
der that Captain Jarman be re-examined by 
the prize commissioners on the" twentieth 
interrogatory, and be allowed to add to his 
answer the explanatory statement contained 
in Ms affidavit before named, and that he 
be examined at the same time by the prize 
commissioners upon three special interroga- 
tories which were framed by me, and were 
set forth in the order. 

On the 16th of May, 1S63, Captain Jarman 
was examined under tliis order, and his an- 
swer then made to the twentieth interroga- 
tory was as follows: "When the passengers 
engaged their passage, they were distinctly 
told that they would not be allowed to carry 
any letters, papers, or dispatches in the 
ship. This was clearly understood. Before 
leaving Falmouth I received a telegram 
from J. Spence, Esq., the owner of the ship, 
instructing me to question the passengers as 
to whether they had any documents in their 
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possession. I immediately called them to- 
gether, and advised them as to my owner's 
instructions, and they, one and all, in the 
presence of each other, and iu the presence 
of Mr. Mole, a passenger, and- another pas- 
senger who left the ship at Falmouth, then 
declared that they had nothing in their pos- 
session of such description. The next day 
the last-named passenger came to me, and 
said he had made up his mind to return to 
London, intending to go out to Mexico by 
the West India mail packet. This passen- 
ger's name was Besbie or Besby, and he 
left me the same day, and went on shore at 
Falmouth.. After the ship left Falmouth, 
Mr. Mole, the passenger above named, came 
to me and stated that he had a small packet 
of white powder— patent white powda*, he 
called it—in which he and some of his 
friends were interested. I said, 'You had 
better deliver it up to me, for it is a danger- 
ous article to have on board.' He gave it 
to me and I locked it up in my state-room. 
Nothing more was thought of this until we 
approached St Thomas, excepting that I 
asked of him why he had not mentioned 
this befqre leaving Falmouth. He replied, 
as it was neither papers nor writings of any 
kind, he did not think it requisite. When 
the United States steamship Alabama ap- 
proached us, I called Mr. Mole and told him 
I did not like having this packet of powder 
on board, and that, if the ship was likely to 
be searched, it must either be opened or de- 
stroyed, and then gave it in charge of one of 
my officers— the second officer, ^Ir. Harris— 
with orders to destroy this packet if I in- 
structed him. -I told him in that ease to 
throw it overboard. Not being examined 
bs the Alabama, it was not then desti-oyed. 
After leaving St. Thomas, we were boarded 
by a boat from the Yanderbilt This boat 
left the ship, ordering me to remain until 
they returned. I then called Mr. Mole 
again, and requested him to let me .see the 
contents of the package. To this he ob- 
jected, saying it was a patent, and could 
not be seen by any one but himself and 
friends. So I ordered it to be thrown over- 
board, fearing it might jeopardize the ship 
in some way, and it was accordingly thrown 
overboard, I believe it to have been white 
powder, as stated by Mr, Mole, and had no 
reason to believe otherwise, and do not 
think anyone knew the contents of this 
packet but this same Mr. Mole. I do not 
now believe it was anything but white 
powder, as above stated. I told Mr. Harris, 
above named, that when I instructed him 
to throw it overboard, I expected to instruct 
him in case it was requisite for me to make 
myself positive on the point as to the con- 
tents. After the Vanderbilt's boat left the 
ship, I ordered Mr. Harris to throw this 
package overboard from the gangway. This 
was after the first boarding boat of the Van- 
dei'bilt left us, and before her boat came the 
second time, and after Mr. Mole refused 
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to let me see the contents." The following 
question was then put to Captain Jarman 
by the commissioner: "When you instruct- 
ed jMr, Harris to throw this package over- 
hoard, did you instruct him to throw it over 
on the side of the ship away from the Van- 
derbilt's boat, so that the package could not 
be seen when it went overV" He replied: 
"I gave Mr, Harris an order to throw it 
overboard from the starboard gangwaj', 
that being the nearest to my cabin door. 
It might have been the side away from the 
Vanderbilt. The Vanderbilt certainly ap- 
proached me on the starboard quarter. I 
do not know whether the Vanderbilt's boat 
was at that time on the port or starboard 
quarter. I do not recollect having instruct- 
ed Mr. Harris in any other way than I have 
stated." Then follows this memorandum, 
signed by the commissioner: "The witness 
repeatedly refused to answer this question 
by a direct negative or affirmative, and, in 
all cases herein, was. unwilling to answer 
without verbose explanations." The spe- 
cial interrogatories framed by the court 
were put to and answered by Captain Jar- 
man, as follows: "l. Did you know, or had 
you ever been informed, or had you reason 
to believe, after your answers to the stat- 
ed interrogatory aforesaid had been given 
by you and written down by the prize com- 
missioner, and when did you first acquire 
such knowledge, information, or belief, that 
any other witness, and who, being one of 
the ship's company on the voyage in ques- 
tion, had, after your examination, and 
when, declared before such commissioner, 
that any papers, and what, on board the 
vessel, and on the voyage inquired about, 
had been burned, torn, thrown overboard, de- 
stroyed or cancelled, or attempted to be de- 
stroyed or cancelled, and by whom and 
when?" Answer: "After my examination 
had been finished and written down by the 
commissioner, and while awaiting my second 
interview with 'you, as suggested by you,' I 
did hear that the cabin boy had stated that 
I had put some papers in a tin box and 
thrown them overboard. I cannot say how 
many days it was after my examination. 
It might have been two or it might have 
been three days, I cannot be positive. The 
cabin boy's name was John Reed. I cannot 
say positively who told me. I think it was 
the cook. It was either the cook or stew- 
ard." "2. Did you, at any time, and when 
and where, make or offer any statement or 
explanation to the prize commissioner pre- 
vious to your examination and testimony in 
this suit on the 1st of April, 1863, in rela- 
tion to the construction or concealment of 
any paper or papers, and what, on board 
the vessel, and on the voyage in question?" 
Answer: "I did not make or offer any state- 
ment or explanation to the prize commis- 
sioner previous to my examination and tes- 
timony in this suit, having been a prisoner, 
and in jail, up to the day when I was first 
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examined by the commissioner. I therefore 
had no oppoitunity; nor at my first exami- 
nation, as no question seemed to call for 
this explanation." "3. Did you apply to 
the prize commissioner for leave to inspect 
your answer to the twentieth interrogatoi-y, 
of your own accord, after it had been attest- 
ed to by you, or was your attention called 
to it by the commissioner, and did he in- 
quire of you, and when and where, whether 
you understood that interrogatory, and your 
answer thereto, at the time your testimony 
was given, or make any other inquiry of 
you to that purport or effect, and when and 
where?" Answer: "I did not apply of my 
own accord for leave to inspect my answer 
to the twentieth interrogatory,butl was sent 
for by the commissioner, and then I made an 
explanation. At my first interrogation,! con- 
sidered the twentieth interrogatory to apply 
to letters, bills of lading, or papers connect- 
ed with the ship or cargo. When the inter- 
rogatory was read to me by the commis- 
sioner, at this second interview, I then 
made the explanation relative to the pack- 
age which was thrown overboard. The 
commissioner, at this interview, did ask me 
whether I understood the twentieth inter- 
rogatory, and my answer thereto, and 'he 
read the same to me. I then explained as 
above stated. This interview took place at 
the office of the prize commissioner the 
same day after getting a note from the com- 
missioner requesting an interview, I should 
think this was within three or four days 
after my first examination. That examina- 
tion was made and completed on the same 
day, viz., on the first day of April, 1863." 
The following statement is added to the 
deposition, before the signature and jurat: 
"The witness desires permission to state 
that the cabin boy, John Reed, named here- 
in, threatened, while on board ship, and be- 
fore he reached this port, to do all he could 
to injure the witness, because he chastised 
him for neglect of duty." This was stated 
in the presence of many witnesses. 

On the hearing of the case, the counsel for 
the claimants objected to the question put by 
the commissioner to Captain Jarman on re- 
examination, on the ground that the commis- 
sioner had no right to put any question that 
was not specified in the order for re-examina- 
tion; and to the statement by the commis- 
sioner as to the witness refusing to answer, 
as being improper evidence. The court did 
not pass upon these objections at the time. 
On an objection taken by the district attor- 
ney, the court struck out as hrrelevant the 
statement added by Captain Jarman as to the 
cabin-boy, Reed. I think that it was not prop- 
er for the commissioner to put to the wit- 
ness, on his re-examination, any question ex- 
cept the 20th standing interrogatory, and the 
three special interrogatories. I also reject the 
statement of the commissioner as to the wit- 
ness's refusal to answer; for, although, on 
the examination of a witness, his demeanor, 
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and his reluctance or readiness to answer, 
Jire very often material circumstances in af- 
fecting the credit to be given to Ms testi- 
mony, and although, in the case of written 
■depositions, the court is deprived of the ben- 
efit of seeing the witness face to face, it is 
manifest that the practice of permitting prize 
commissioners to lay before the court, for its 
Information and guidance, statements of the 
character of the one in question here, would 
lead to such abuse that it could not be safely 
tolerated in any well-regulated system of ju- 
risprudence. 

At the hearing of the case, the district at- 
torney presented to the eom*t the following 
<:opy of a letter, accompanied by a certificate 
from the department of state of the United 
States, under date of April 29, 1863, certify- 
ing that it was a true copy of the original on 
file in that department: "No. 77. Cornhill, 

E. C, London, Nov. 24, 1862. , 

Esq. Dear Sir: We may state, for the guid- 
ance of any friends who may be desirous of 
shipping to America, that arrangements have 
been made for the dispatch of a vessel by us 
to the Rio Grande, about the first weds: in 
December; that cost of freight and insurance 
on goods can be paid at the port of delivery. 
The services of the highly respectable firm 
of Messrs. Brown, Fleming & Co., at Mata- 
moras, have been secured; also those of Mr. 
Redgate, Lloyd's agent, an expert in cotton, 
and who has been resident nearly 40 years in 
Texas and Mexico. That gentleman's serv- 
ices will be of great value to shippers in re- 
spect to his local knowledge and influence, as 
also as regards agency of the inland transit, 
and landing and shipping of goods and cot- 
ton. Mr, Harding, of the firm of Messrs. 
Harding, Pullien & Co., of this city, has been 
named, and consented to act as factor for the 
receiving of the proceeds in cotton, and the 
equal distribution of same to the shippers, 
according to value of respective shipments, 
xind who will effect the necessary insurance. 
Further, a Mr. Besbie, of the Confederate 
States of America, holds a contract from that 
government, whereby he is to receive 100 per 
■cent on invoice cost, payable in cotton at spe- 
■cie value, dear of all charges of freight, &c., 
for any goods he i^ay deliver into the Con- 
federate States. Said contract has been au- 
thenticated by Mr. Mason and others. He is 
willing to share same, say to the extent of 50 
per cent, with any houses TVho may feel in- 
<;lined to ship. Moreover, said parties are at 
liberty to send out their own supercargoes, 
and, if the goods can meet with a better mar- 
ket, shippers by our vessel may avail them- 
selves of said contract or not; but iii the 
latter case, there will be no certainty of get- 
ting cotton back, as the wagon traffic cannot 
be properly carried out without the aid of 
government support in the shape of team- 
sters to attend to cattle, and which the Con- 
federate government will supply from the 
army, to facihtate the inland transport of 
goods and the bringing back of cotton for the 
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contract In the event of peace or cessation 
of hostilities, the Confederate government, by 
the contract, binds itself to receive goods 
that are shipped but not delivered, and, for 
any orders not shipped, but in course of 
same, 10 per cent profit upon invoice cost 
and charges. Any fm-ther information you 
may require we shall be happy to give our 
best efforts to obtain from the respective par- 
ties interested. We remain, dear sir, yours 
truly, Jas. I. Bennett & Wake." The district 
attorney also presented to the court an affi- 
davit, made on the 24th of April, 1863, by 
Joshua Nunn, chief cleric in the "United States 
consulate at London, appended to a copy of 
the foregoing letter, and deposing that the 
original letter was signed by the usual signa- 
tures of James I. Bennett & Wake, and that 
the copy was a true copy. This affidavit was 
verified by a certificate, as to its authenticity, 
by the United States consul at London, and 
by a certificate from the department of state 
of the United States, under date of May 7, 
1SG3, This letter was offered, on the part of 
the government as legitimate evidence in 
the cause. It was urged that the letter might 
have been produced by any of the witnesses, 
in answer to the 21st standing interrogatory; 
that, if so produced, it would have been com- 
petent evidence; that it clearly referred to 
the Peterhoff and her voyage, and was signed 
by the persons whose names appear in tlie 
papers of that vessel as the brokers of her 
cargo; that the letter was admissible on the 
authority of the case of The Romeo, 6 C. 
Rob. Adm. 351; and that, at all events, the 
letter, if not admissible at the hearing in the 
first instance, ought, being material evidence, 
to be admitted on an order for further proof. 
I do not think that on the authority of the 
case referred to, or according to the settled 
practice in prize cases, the letter is admissi- 
ble in evidence when offered for the first 
time at the hearing. I accordingly rejected 
it But while, if it were properly put in evi- 
dence in the case, I should regard it as a very 
material piece of evidence against the Peter- 
hoff and her cargo, yet, upon the proofs in 
the case, I do not entertain any such doubt 
upon the question of condemning the vessel 
and cargo as to make it proper that I should 
direct an order for fmther proof, in order to 
peimit the introduction in evidence of the let- 
ter. 

An objection was taken at the hearing, by 
the claimants, to the jurisdiction of this coiu:t 
in the present case, on the ground that the 
Peterhoff was first taken to the port of Key 
West and afterwards brought to the port of 
New York, it being insisted that the district 
covit at Key West could alone take jurisdic- 
tion of the case. There is no force in this ob- 
jection. In prize cases, the court of that dis- 
trict into which the property is carried and 
proceeded against has jurisdiction. The Me- 
rino, 9 Wheat [22 U. S.] 391. The mere car- 
rying of a vessel or of her cargo, seized on 
the high seas, as prize of war, into any par- 
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ticular district of the TJaited States, without 
the institution there of any proceedings in 
prize, cannot affect or tsike away the juris- 
diction over the property of tiie district court 
of another disti'ict, in which the proceedings 
against the property may be instituted, after 
the property has been carried into such other 
district 

In the opinion delivered by me in the Ste- 
phen Hart [Case No. 13,364] I stated that 
many of the principal questions involved in 
that case, and in the cases of The Springbok 
[Id. 13,264] and The Peterhoff were alike, 
and I announced, in that opinion, the leading 
principles of public law which lead to a con- 
demnation in all the cases. In my opinion in 
the case of the Springbok I rotated those 
principles. As the present opinion is neces- 
sarily of great length in consequence of the 
"mass of documents and evidence in the case, 
I must content myself with referring to my 
opinions in the cases of The Stephen Hart 
[supra] and The Springbok [supra] for a full 
exposition of the authorities and the reason- 
ing which support those principles. 

A neutral vessel, laden with a neutral car- 
go, may lawfully trade between neutral ports 
in time of war, in all d<^criptions of mer- 
chandise, contraband or otherwise, without 
being liable to seizure by a belligerent But 
a seizure is justifiable if a vessel be engaged 
in carrying contraband of war for or to the 
enemy, or to the port of the enemy. (Instruc- 
tions of the Navy Department of August 18, 
1862, to the naval commanders of the Unit- 
ed States.) And all contraband goods, even 
though belonging to neutrals, and found in 
neutral bottoms, are liable to capture and 
condemnation, if seized by a belligerent while 
on a destination for the use of the enemy 
of such belligerent. Ordinance of the Con- 
gress of the Confederation, of February 1, 
1782, 5 Wheat [18 U. S.] Append, p. l20; 
Halleck, Int Law, c. 24, § 11, p. 576; 1 
Duer, Ins. 630; The Commercen, 1 Wheat. 
[14 U. S.] 388, 389. 

The docti'ine of all the authorities, so far 
as it is applicable to the case of the Peter- 
hoff, is, that if her voyage was an honest 
one, from one neutral port to another neu- 
tral port, and she was caiTymg neutral goods 
between those two ports only, she was not 
liable to capture; but that, if her voyage 
was a simulated voyage, and she was eaiTy- 
ing aiticles contraband of war. really destin- 
ed for the use of the enemy, and to be in- 
troduced into the enemy's country by trans- 
shipment from her, at the mouth of the Rio 
Grande, into other vessels, she and her cargo 
were liable to seizure and condemnation. 
These principles were very fully discu^ed 
by the late district judge for the Southern 
district of Florida in the case of The Dol- 
phin and The Pearl [Case No. 3,975], and I 
refer to his opinions in those cases as being 
fully concurred in by me. According to 
these principles, the question as to whether 
or not the cargo of the Peterhoff was being 



transported in the business of lawful com- 
merce is not decided by merely deciding the 
question as to whether she was documented 
for and sailing upon a voyage from London 
to the month of the Rio Grande. The com- 
merce which the law regards is that which 
is dependent upon the destination and in- 
tended use of the cargo on board of the ves- 
sel, and not on the incidental voyage of a 
vessel which may be but one of many car- 
riers through which the property is to reach 
its originally intended destination. The prop- 
er inquiry, in testing the lawfulness of the 
transportation of conti-aband goods, is wheth- 
er they are intended for sale or consumption 
in the neutral market, or whether the direct 
or intended object of their transportation is 
to supply the enemy with them. If the im- 
mediate object of the voyage of the Peter- 
hoff was to supply the enemy with contra- 
band goods laden on board of her, she and 
her cargo were liable to capture, even though 
such goods were neutral property, and even 
though they were to be delivered in the first 
instance at a neutral port provided tliey 
were destined for the direct use of the enemy. 
If the Peterhoff had on board goods contiti- 
band of war, which were destined, when they 
left England, for the use of the enemy, tntlie 
country of the enemy, and not for sale or 
consumption in Mexico, the mere destina- 
tion of the vessel to Mexican watei-s. and 
even the mere intended landing of the goods 
at Matamoras. on their way to the enemy's 
country, would not exempt the vessel or her 
contraband cargo from lawful capture as 
prize of war. If it was the intention of those 
having control of the movements of the Peter- 
hoff and of her cargo that she should merely 
lie in Mexican waters, at the mouth of the 
Rio Grande, and that her cargo, composed 
in large part of contraband articles, should 
be transported, after being unladen, into the 
enemy's country, either directly or by the 
way of Matamoras, then her voyage was not 
a voyage, in good faith, from one neutral port 
to another neutral port, but was, so far as 
respected the commerce in which her cargo 
was employed at the time of her seizure, a 
voyage in the course of prosecution to the 
eounti-y of the enemy, although she had not, 
as yet reached the mouth of the Rio Grande, 
and although her regular papers document- 
ed her for a voyage from London to Mata- 
moras, or to the mouth of the Rio Grande. 
If the intention that the contraband goods 
should reach the country of the enemy ex- 
isted when they left England, that intention 
cannot be destroyed or rendered of no efCect 
by the avowed, additional, and apparently 
innocent intention that the terminus of the 
transit of the vessel herself should be in 
Mexican waters. In such case, the sole pur- 
pose of the guise given to the transaction 
would be to have upon the papers of the ves- 
sel an ostensible neutral terminus for the 
voyage. If the object of sending the Peter- 
hoff into Mexican watei*s at the mouth of the 
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Bio Grande -was merely to trans-ship the 
contraband articles carried by her into light- 
ers, to be transported to the counti-y of the 
enemy, the only commerce carried on in 
such case would be the transportation of the 
contraband articles from England to the 
countiy of the enemy, as was intended when 
they left England. It is equally well settled 
that the ulterior destination of contraband 
goods determines the character of the trade, 
no matter how circuitous the route by which 
they are to reach that destination; that, even 
though the Peterhoffi was destined to Mexi- 
can waters, and the goods were there to be 
imladen, yet if they were to be transpoi-ted 
thence, by any mode of conveyance, td the 
enemy's country, the trade was ^mIawful; 
that the trade in contraband goods with the 
enemy's country, through neuti*al territory, 
is likewise xmlawful; that the goods so ship- 
ped through neutral territory, even though 
they may be unladen and trans-shipped, are 
liable to condemnation; that, if the voyage 
of the Peterhoff was of such a character. It 
was an attempt to carry on trade with the 
enemy by the circuitous route of Mexican 
waters or a Mexican port, which the law will 
not countenance; that, under such circum- 
stances, her voyage was illegal at its incep- 
tion; and that she and the goods were liable 
to seizure at the instant it commenced. Hal- 
leek, Int. Law, e. 21, § 11, p. 504; 1 Kent, 
Comm. (Sth Ed.) p. 85, note a; 1 Duer, Ins. 
p. .jGS, § 13; Jecker v. Montgomei-y, 18 How. 
[59 U. S.] no, 115; 2 Wildm. Int. Law, 20; 
The Jonge Pieter, 4 0. Hob. Adm. 79; The 
Richmond, 5 C. Rob. Adm. 325; The Maria, 
Id. 365; The William, Id, 385; The Nancy, 
3 C. Rob. Adm. 122; The United States, 
Stew. Vice Adm. 116; The Thomyris, Edw. 
Adm. 17; The Joseph, 8 Oranch [12 U. S.] 
451. 

In reference to this very case of the Peter- 
hoff, the foreign office of Great Britain, in a 
letter to her owner, on the 3d of April, 1863, 
announced at its conclusion, after having 
communicated with the law officers of the 
crown, that the government of the United 
States has no right to seize a British vessel 
bona fide bound from a British port to an- 
other neutral port, unless such vessel attempts 
to touch at or has an intormediate or contin- 
gent destination to some blocked port or 
place, or is a jarrier of contraband of war, 
destined for the enemy of the United States; 
that her majesty's government, however, can- 
not, without violation of the rules of inter- 
national law, claim for British vessels, navi- 
gating between Great Britain and such neu- 
tral ports, any general exemption from the 
belligerent right of visitation by the cruisers 
of the United States, or proceed upon any 
general assumption that such vessels may 
not so act as to render their capture lawful 
and justifiable; that nothing is more com- 
mon than for tnose who contemplate a breach 
of blockade, or the carriagie of conti'aband, to 
disguise tlieir purpose by a simulated destina- 
19FED.0AS. — 22 
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tion and by deceptive papers; and that it 
has already happened, in many eases, that 
British vessels have been seized while en- 
gaged in voyages apparently lawful, and have 
been afterwards proved, in the prize courts, 
to have been really guilty of endeavoring to 
break the blockade, or of carrying contra- 
band to the enemy of the United States. So, 
also, the inception of the voyage completes 
the offence; and, from the moment that the 
vessel, with the contraband articles on board, 
quits her port for the hostile destipation, she 
may be legally captured. It is not necessary 
to wait until the goods are actually enter- 
ing the enemy's eountiy; but, the voyage be- 
ing illegal at its commencement, the penalty 
immediately attaches, and continues so long 
as the illegality exists. Halleek, Int. Law, 
c. 24, § 7, p. 573; 2 Wildm. Int. Law, 218; 
1 Duer, Ins. 626, § 7; The Imina, 3 0. Rob. 
Adm. 167; The Ti-ende Sostre, 6 G. Rob. Adm. 
390, note; The Columbia, 1 C. Bob. Adm. 
154; The Neptunus, 2 O. Rob. Adm. 110. 

The new com*se of trade to which tlie pres- 
ent war has given rise is notorious; and this 
court has abundant evidence in regard to it 
upon its own records. Neutral vessels, al- 
most always under the British flag, are 
cleared from England, with papei-s giving an 
ostensible destination, for both vessel and 
■ cargo, to Cordenos, in Cuba, or Nassau, N. 
P., or Matamoras, on the Bio Grande, in 
Mexico, all in neuti-al waters. Those destina- 
tions are used merely for call or trans-ship- 
ment, either as a new point of departure for a 
further voyage of the same vessel to a port 
of the enemy, or as a place of trans-shipment 
of the cargo to another vessel, in which it may 
enter the country of the enemy, the cargo 
being composed, in almost eveiy instance, 
more or less, of articles contraband of war. 
Numerous cases have been before this court 
in which this course of trade has been de- 
veloped, and it has been a subject of com- 
ment in the British parliament. Earl Rus- 
sell, in the house of lords, on the 18th of May, 
1863, alluded to it as a well-known fact, that 
vessels had been sent from England to Nas- 
sau, "in order to brealc the blockade at 
Charleston, Wilmington, and other places, and 
cany contraband of war into some of the 
ports of the Southern states;" and he re- 
marked that, in a case of simulated d^tina- 
tion,— that is, a vessel pretending that she is 
going to Nassau, when she is in reality bound 
to a port of the enemy,— the right of seizure 
exists. So, too, in the house of commons, on 
the 29th of June, 1863, the then solicitor gen- 
eral of England, Sir Roundell Palmer, re- 
ferred to the ease of The Dolphin [Case No. 
3,975], and remarked that the principles of 
the judgment in the case of Q?he Dolphin 
were to be found in every volume of Lord 
Stowell's decisions; that it was. well known 
to everybody that there was a large con- 
traband trade between England and Amer- 
ica by way of Nassau; that it was absurd 
to pretend to shut their eyes to it; and 
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the trade Tvith Nassau and Matamoras had 
become what it ^Yas in consequence of the 
war. A prize court "will not shut its eyes to 
a well-known and obvious system of con- 
ducting trade with the enemy in contraband 
articles. Nor, in a case like the present, 
where the demand of the enemy of the Unit- 
ed States, for articles contraband of war, 
was so largely increased by the sealing up, 
by means of the blockade, of the enemy's 
poi'ts on the Atlantic coast, and where so 
great a nged of cotton existed in England, 
which could not be supplied to any great ex- 
tent from the country of the enemy, except 
from the cotton fields of Texas, through the 
liio Grande, can the court fail to recognize 
the existence of special reasons for the adop- 
tion of such a course of ti-ade as appears, by 
the evidence, to have been adopted in the 
case of the Peterhoff. The Rosalie and Bet- 
ty, 2 C. Rob. Adm, 343. 

The representations upon the papers of the 
Peterhoff of the neutrality of her voyage, are, 
of com'se, not conclusive; and it is claimed 
on the part of the government that the evi- 
dence shows that her voyage was being pros- 
ecuted in bad faith, and imder illusive sem- 
blances, and that the intent and purpose of 
l-er owner were that her cargo should be taken 
from her at the mouth of the Rio Grande by 
lighters, and be landed in the country of the 
enemy; that she drew too much water to 
cross the bar at the mouth of the river, and 
could never reach the port of Matamoras; 
tliat her cargo was composed very largely of 
articles conti-aband of war; that it was in- 
tended, on her departure from Engiland, that 
these articles, and all the rest of her cargo, 
should be landed from her in the country of 
the enemy; and that the evidence in the ease 
Is such as to require the condemnation, not 
merely of the contraband articles, but of the 
rest of the cargo, and of the vessel hei*self. 

I have ah-eady very fuUy analyzed the doc- 
uments found on board of the Peterhoff, the 
contents of her cargo, and the testimony 
of the witnesses. I shall, therefore, con- 
tent myself with stating the conclusions on 
the various questions of fact to which my 
mind has been brought by the entire evidence. 
In the examination which I have made of the 
case, I have derived valuable assistance from 
the printed arguments furnished, me by the 
learned district attorney and by the special 
counsel for the captors. 

The Peterhoff, a steamer of the bm-den of 
669 tons, laden witli a cargo of assorted mer- 
chandise at London, left that port early in 
.lanuaiy, 1863, documented for a voyage to 
Matamoras, upon the Rio Grande, in Mexico. 
She was built in Great Britain, and her reg- 
istered owner is Joseph Spence, of I^ondon, 
ship-builder. Prior to her present voyage, 
she was owned by a person named Pearson, 
of Hull, England, whose name is familiar to 
this court, from its records, as a person here- 
tofore largely engaged in supplying contra- 
band goods to the enemy of the United 



States, and in sending out vessels to run the 
blockade. On the voyage immediately pre- 
ceding the present one, she carried a cargo of 
cotton from Nassau to Liverpool. Under the 
agency of James I. Bennett & "Wake, as bro- 
kers, acting in behalf of Joseph Spence, or 
his finn of Pile, Spence & Co., her cargo, on 
her present voyage, was laden by a large 
number of shippers, all of them British sub- 
jects, with the exception of Samuel J. Red- 
gate, who is a citizen of the United States, 
and was a resident of Texas at the time of 
the breaking out of the war. The shippers 
of the cargo were, according to the bills of 
lading, twenty-six in nmnber, the bills of lad- 
ing being thirty-nine in number. Of the bills 
of lading, nine were indorsed to Robert Bow- 
den, a passenger, four to George W. Almond, a 
passenger, three to Captain Jarman. the mas- 
ter of the Peterhoff, two to Samuel J. Red- 
gate, a passenger, two to Samuel J. Redgate 
& Co., and one to Samuel J. Redgate and 
George W. Almond. Of the remaining 
eighteen bills of lading, nine were indorsed 
in blank, and were found in the possession 
of the master or of some of the passengers, 
two of these nine being shipments by Samuel 
J. Redgate, and two of them being shipments 
by J. Spence. There were, In addition, one 
bill of lading, not indorsed, of goods shipped 
by Captain Jarman, and eight bills of lad- 
ing, not indorsed, of which no duplicates were 
found on board, and which were also found 
in the possession of the master or of some 
of the passengers. Duplicates were found of 
thirty of the bills of lading, and of one of 
them (being one of a shipment by Samuel J. 
Redgate, indorsed in blank) there were four 
sets found. The entire number of packages 
found on board, excluding five cases of sam- 
ples, was 4,472. Of these, 533 were covered 
by the bills of lading indorsed to Bowden, 
772 by those indorsed to Almond, 143 by those 
indorsed to Captain Jarman, 155 by those in- 
dorsed to Redgate, 72 by those indorsed to 
Redgate & Co., 501 by the one indorsed to 
Redgate and Almond, 1,878 by those indorsed 
in blank, (of which latter the number of pack- 
ages shipped by Redgate was 379, and the 
number shipped by J. Spence was 1,432), 403 
by those not indorsed, and of which there 
wefe no duplicates, and 15 by the one not in- 
dorsed, and in which Captain Jarman was 
the shipper. While proceeding on her voy- 
age, and going towards St. Thomas for a sup- 
ply of coal, the Peterhoff was, on the 20th 
of February, 1863, overhauled by the United 
States steamer Alabama, and, after her papers 
had been examined, allowed to proceed to 
St. Thomas. On the 25th of February she left 
St Thomas, and was overhauled by the Van- 
derbilt. Her papers were examined by the 
boarding officer, who immediately returned 
to the Vanderbilt, leaving directions that the 
Peterhoff should remain stationary while he 
communicated with his commander. Shortly 
afterwards the boarding officer returned to 
the Peterhoff, and gave to Captain Jarman a 
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message from tlie commander of the Vander- 
hilt, to the effect that the captain should pro- 
ceed, with the papers of his vessel, on hoard 
of the Vandei-bilt. Captain JarmaB refused 
to do so. The officer again returned to the 
Vanderbilt, and shortly afterwards a suffi- 
cient force from that vessel was sent on 
"board of the PeterhofC to take possession of 
her. Shortly afterwards another officer from 
the Vanderbilt demanded tlie papers of the 
PeterhoS, to take on board the Vanderbilt, 
and the demand was refused. The PeterhofE 
was immediately sent to Key West as a law- 
ful prize, and thence to New York- 

A claim to the vessel and cargo was put in 
by Captain Jarman, on behalf of their owners, 
but that claim disclosed no name of any 
owner. The claim of Mr. Mackie, the agent 
at New York of the English underwriters, in 
averring the ownership of the steamer and 
her cargo by the underwriters, necessarily 
implies that the vessel and her cargo were 
insured from loss by capture, and that the 
ownership of the vessel and cargo was vested 
in the imderwriters by virtue of an accepted 
abandonment after a loss by capture. The 
copy of the policy of insurance, found on 
board of the vessel, (if it be entitled to be 
regarded as a copy of a complete policy,) piu:- 
ports to be a policy on the hull and machinery 
of the vessel, and contains the clause, "war- 
ranted free from capture, seizure, detention, 
and all consequences of hostilities." This, as 
far as it goes, is consistent with the claim 
put in by Mr. Maekie, as the underwriters 
could have no claim to the vessel and cargo, 
in consequence of their capture, unless they 
had been insured by the underwriters against 
loss by captm'e, and imless the title to them 
had vested in the underwriters, by reason of 
an abandonment after a loss by capture. So, 
too, the claim by the underwriters admits the 
lawfulness of the capture; for without a 
lawful capture there could be no condemna- 
tion and no loss; and the averment of the 
ownership by the underwritei's, which owner- 
ship could only arise in consequence of an ac- 
cepted abandonment, admits a lawful capture 
of the insured steamer and cargo, and they 
were subject to lawful condemnation. 

The claim of Kedgate is, as owner, agent, 
and assignee, to $175,000 in value of the 
cargo. According to the appraisement of 
the prize commissioners, which was about 
§257,000 for the whole cargo, the value of 
the goods on board, covered by the biUs of 
lading indorsed to Redgate, Redgate & Co., 
and Redgate and Almond, and by the bills 
indorsed in blank, in which Redgate was 
the shipper, was less than $23,000. Almond, 
in his claim, claims, as owner, agent, and 
consignee, cargo to the value of $150,000, 
while, according to the valuation by the 
prize commissioners, that part covered by 
the bills of lading indorsed to him was 
valued at only a little over $55,000. Ac- 
cording to the valuation by the prize com- 
missioners, that part covered by the bills of 
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lading indorsed to Bowden was valued at 
over $113,000. As no claim was interposed 
by Bowden to any part of the cargo; and 
as Captain Jarman only claims the cargo 
for its owners genei-ally; and as no claims 
to any portions of the cargo were put in, 
except those by Redgate and Almond; and 
as there was cargo of the value of over $50,- 
000, according to the valuation of the prize 
commissioners, covered by bills of lading in- 
dorsed in blank, (exclusive of what was 
shipped by Redgate,) and by bills of lading 
not indorsed, it would seem to follow, neces- 
sarily, that Redgate must have had control 
over large portions of the cargo which were 
not covered by bills of lading in which he 
was the shipper, or by bills indorsed to him. 
Indeed, he says', in his answer to the 9th in- 
terrogatory, on his re-examination, that he 
acts as agent for the portion of the cargo 
represented by the bills indorsed to Bow- 
den; and, in his claim, he claims as owner, 
agent, and consignee. At the valuation by 
the prize commissioners, the value of the 
cargo covered by the bills indorsed to Bow- 
den, and those indorsed to Redgate, Red- 
gate & Co., and Redgate and Almond, and 
those indorsed in blank, in which Redgate 
was the shipper, and thus the value of what 
is confessedly represented by Redgate, is 
nearly $136,000, or more than one-half of 
the entire valuation by the prize commis- 
sioners. Redgate does not state in his claim 
what specific portions of the cargo he claims 
as owner, nor what as agent, nor what as 
consignee. There can be no doubt what- 
ever that Redgate must be regarded as a 
citizen of the enemy's country, within the 
decisions of the supreme court in Jecken v. 
Montgomery, 18 How. [59 U. S.] 110, and in 
the Prize Cases, 2 Black [67 U. S.] 635, al- 
though he calls himself a citizen of the Unit- 
ed States, and says that he reside in Mata- 
moras. He was a citizen of the United 
States, residing in Texas, at the time of tbe 
breaking out of the war, and he never has 
owed any allegiance either to Mexico or to 
Great Britain. Upon this principle, all the 
cargo on board of the PeterhofE which was 
owned by Redgate, or was in his custody 
and charge for the time being, is confiscable 
as enemy's property. It is, also, a well-es- 
tablished principle, that a citizen of the ene- 
my's country, as Redgate was, cannot ap- 
pear as a claimant, because he has no per- 
sona standi in court. Halleck, Int. Law, c. 
31, § 23, p. 772; 3 PhiUim. Int. Law, § 461; 
The Falcon, 6 C. Rob. Adm. 199. 

Almond's claim is on behalf of himself, 
as owner, agent, and consignee, to cargo of 
the value of $150,000. It is to be noted, that 
while Captain Jarman, in his test oath to 
his general claim to the vessel and her car- 
go, on behalf of their owners, says that the 
vessel and cargo will belong, if restored, to 
subjects of Great Britain, yet neither Red- 
gate nor Almond, in their claims or test 
. oaths, make any averment that any of the 
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cargo represented by tliem as agents or 
consignees wIU belong, when restored, to 
subjects of Great Britain, altbongli great 
pains is taken in the testimony, to show 
that the shippers named in the bills of lad- 
ing were British subjects. 

The witnesses, all of them, admit their 
knowledge of the war, and of the blockade, 
by the naval forces of the United States, of 
the ports of the enemy. Captain Jarman 
and the passengers, Bowden, Almond, and 
Redgate, all of them declare that the Peter- 
hofe had no goods on board conti-aband of 
war. All of these four witnesses, except 
Bowden, were interested personally, as own- 
ers, in portions of the cargo, and large por- 
tions of the cargo were in the charge of 
them and of Bowden, by indorsements to 
them of bUls of lading. But Tregidgo, the 
third officer, specifies, as contraband, boots 
and shoes, army clothing, and medicines; 
and Duffay specifies smiths' anvils and bel- 
lows. Captain Jarman swore, on his first 
examination, that no papers connected with 
the voyage, the ship, or the cargo, were 
destroyed; that all the papers that were 
on board of the vessel at her last clearing 
port were in the hands of the prize com- 
missioners; that he tore up some letters 
from his wife and father at the time of the 
capture; but that, with that exception, none 
were destroyed, concealed, or in any way 
disposed of, to his knowledge, by any per- 
son. Redgate and Bowden testified that 
they knew nothing of any papers being burn- 
ed, torn, thrown overboard,- destroyed, can- 
celed, or attempted to be concealed. Al- 
mond mentioned the destruction, by order 
of Captain Jarman, of a package which was 
in charge of Mr. Mohl, a passenger, but he 
said he was ignorant of its contents, and 
he fixed the time of its destruction as being 
the moi-ning of the day the Peterhoffi arrived 
at St. Thomas, but could not say whether 
it was before or after she was overhauled 
by the Alabama. The officers and crew of 
the vessel, on their examination, disclosed 
a very different state of facts in regard to 
this package, and in regard to the destruc- 
tion of papers, which testimony I shall par- 
ticularly refer to, hereafter. It showed 
clearly that papers were thrown overboard 
by order of Captain Jarman, after the Peter- 
hoff had been boarded by the Yandei'bilt, 
and while the boarding officer was absent to 
procure a prize crew from the Vanderbilt. 
Thereupon, Captain Jarman had his atten- 
tion dii'eeted, by the prize commissioner, to 
the 20th interrogatory, it being again read 
to him, with his answer to it. He then 
stated to the prize commissioner the circum- 
stance of the throwing overboard of the 
package received from Mohl, and said that 
it contained white powder, and that Mohl 
was unwilling that it should be opened, be- 
cause of it being patented. Captain Jar- 
man gives as an excuse for not mentionmg, 
at his first examination, the circumstance 
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of the throwing overboard of this package, 
that he considered the 20th interrogator}' to 
apply to letters, bills of lading, or papers 
connected with the ship or cargo; and it is 
claimed on his behalf, that his reply to the 
prize commissioner, when asked, at the in- 
terview subsequent to his first examination, 
if he desired to add to or alter his answer 
to the 20th interrogatory, that he did not 
desire to change or add to it, was a proper 
one, for the reason that, as the package con- 
tained only the patent white powder, and not 
papers, it was not at all relevant to the in- 
terrogatory to place on the record anything 
in reference to the package. It must be 
borne in mind, that when Captain Jarman 
was thus called before the commissioner, he 
had not read the testimony given by the 
other witnesses in respect to the destruc- 
tion of the papers. That testimony was, all 
of it, subsequently filed in court, on the 
21st of April, 1863. On the same day, an 
order was made by the court that the proofs 
be opened. On the 27th of April, 1863, Cap- 
tain Jarman, having obviously been made 
acquainted with the whole testimony, made 
his affidavit, setting forth his statement in 
respect to the package of white powder, for 
the purpose of the motion which was made 
by the claimants, that he be allowed to add 
that statement to his answer to the 20th in- 
terrogatory. He was, by order of the court, 
re-examined on the 16th of May on the 20th 
interrogatory, and on three special interi-oga- 
tories. On that examination he gives his 
version of the destruction of the package 
which he was told was white powder. What 
he says has been already recited at length. 

There are many things about this state- 
ment of Captain Jai-man which are utterly 
incredible, and his whole statement is full 
of inconsistencies. He says that he told all 
the passengers, before leaving Falmouth, 
that they would not be allowed to carry 
any documents, and that they all declared 
that they had none; that, after they left 
Falmouth, Mohl, a passenger, came to him 
and said that he had a small packet of pat- 
ent white powder; that he. Captain Jarman, 
said to Mohl that he had better deliver it 
up to him. for it was a dangerous article 
to have on board; and that Mohl then gave 
it to him, and he locked it up in his state- 
room. Why it was thought to be a danger- 
ous article is not stated. If it was really 
thought by Captain Jarman to be a danger- 
ous article to have on board, he certainly 
would have thrown it overboard immediate- 
ly, instead of locking it up in his state-room. 
He then says that nothing more was thought 
of it until they approached St Thomas; that, 
when the Alabama approached them, he 
called Mohl, and told him that he did not like 
having the packet of powder on board, and 
that, if the shop was likely to be searched, it 
must either be opened or destroyed; that he 
then gave it in charge of Harris, the second 
officer, with orders to tlirow it overboard. 
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If instructed by Mm; and that it was not 
then destroyed, because the vessel was not 
examined by th€ Alabama. He gives no rea- 
son for the obvious connection between the 
approach of the Alabama and his disincli- 
nation to having the package on board; or 
between a search of bis vessel by the Ala- 
bama and his desire to throw overboard the 
package; or between the departure of the 
Alabama without examining the PeterhofE 
and his resolution not to destroy the pack- 
age. If it was dangerous to have the pack- 
age on board for any other reason, except 
that it contained what could not be sub- 
mitted to the inspection of the officers of 
the Alabama, it would have been danger- 
ous to have it on board during the entire 
voyage to St. Thomas, and as well after the 
departure of the Alabama as before her ap- 
proach. The whole transaction clearly shows 
that the only danger connected with the 
package was the danger of having it exam- 
ined by the officers of a United States ves- 
sel. And what possible danger could^ there 
be in having it so examined, unless it con- 
tained evidence of some unlawful transac- 
tions? Captain Jarman then says, that after 
a boat from the Vanderbilt had boarded the 
PeterhofC, and had left her again, ordering 
her to remain stationary, he called Mr. Mohl, 
and requested him to let him' see the eon- 
tents of the package; that Mohl objected to 
this, saying that it was a patent, and could 
not be seen by any one but himself and 
friends; and that so he, the captain, ordered 
it to be thrown overboard, fearing that it 
might jeopardize the ship in some way, and 
it was accordingly thrown overboard. The 
approach or presence of a cruiser of the 
United States seems to have been the only 
cause sufficiently powerful to draw atten- 
tion to the danger of having this package 
on board, and it seems to have been an 
adeauate cause to that end. Captain Jar- 
man does not state how, according to his 
fear, the package might jeopardize the sliip. 
How could it jeopardize the ship at the mo- 
ment when the boat was expected back from 
the Vanderbilt with a prize crew, unless it 
was that a search of the vessel and an ex- 
amination of the contents of the package 
would have disclosed evidence to justify 
the seizure and condemnation of the ship? 
Captain Jai-man says that he believes the 
contents of the package to have been white 
powder, as stated by Mohl; and that he does 
not think that any one knew the contents 
of the package but Mohl. But Captain Jar- 
man has no warrant manifestly for any be- 
lief as to what were the contents of the 
package, except what Mohl told him. Tre- 
gidgo says that Mohl told him he resided in 
Texas, and Reed says that when they were 
boarded by the Alabama, Mohl burned some 
note-paper with a "Confederate flag" upon 
it Under these circumstances it would 
hardly be safe to rely upon hearsay evi- 
dence, derived only from Mr. Mohl, as to 
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the contents of the package. This entire 
story, as to the contents of the package be^ 
ing white powder, is unworthy of belief. 

The fact that a package, which was given 
to Captain Jarman by Mohl, was destroy- 
ed, is abundantly proved. Almond testifies 
to the fact, although he makes it to have 
occurred on the day they arrived at St 
Thomas. But that there was a destruc- 
tion of papers, both by burning and throw- 
ing overboard, the witnesses (other than 
Captain Jarman and the three passengers) all 
agree. There is no substantial difEer-ence 
in their testimony. Harris, the second mate, 
who threw overboard the package, by the or- 
ders of the captain, says that it was a 
square paper package, and that it was 
thrown overboard after the first boarding 
by the officers of the Vanderbilt and before 
the prize crew took possession. He says that 
Captain Jarman told him not to let any one 
see it; that Captain Jarman had given him 
that same paper parcel once before, at the 
time the Alabama stopped the Peterhoff, 
and before she was boarded by the Ala- 
bama, and had told him, at that time, to 
keep the parcel, and throw it overboard, if 
told by him, Captain Jarman, or if he. Cap- 
tain Jarman, made a sign to him; and that, 
as he did not then throw it overboard, he 
gave it back to the capt^iin. Tregidgo, tlie 
third officer, confirms this testimony of 
Harris, in all particulars, and adds, that 
Captain Jarman ordered Harris to throw it 
overboard from a part of the ship where it 
would not be observed from the Vanderbilt; 
that Harris did so: that he heard Captain 
Jarman call the packet "dispatches"; and 
the packet was sewed up in canvas, and 
weighted with lead, so that it would sink; 
and that Mohl appeared very much distress- 
ed at the necessity of throwing it over. Tre- 
gidgo says that he has been a midshipman 
in the British navy, and is accustomed to 
seeing the form in which dispatches are 
made up; that the package so thrown over- 
board was put up in the same way; that 
there was no mark upon it and that there 
was a heavy weight of lead at each end; 
that the first time he saw it or knew of it 
was when the Alabama boarded them; and 
that he then saw it, and saw at once that it 
was a packet of dispatches. Campbell con- 
firms the testimony of Harris, and says that 
the parcel was a sealed parcel, wrapped in 
brown paper, and was heavy. He also re- 
lates the arrangement for throwing the pack- 
age overboard at the time of the visit of 
the Alabama, and says that when the prize 
crew came off from the Vanderbilt he saw 
Captain Jarman drop the parcel overboard 
from the starboard gangway. Murphy, as- 
sistant engineer, shows that it was under- 
stood on board that some papers were thrown 
overboard by Harris, and he speaks of Web- 
ber as being aware of that fact. Webber 
also shows that it was understood on 
board, among the crew, that some papers.. 
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had been thrown overboard by Harris just 
before the Alabama boarded them. He 
also says that he saw the packet that Har- 
lis was said to ' have thrown overboard, 
although he did not see him throw it over, 
and that it looked like a brown paper par- 
cel. Reed confirms the testimony of Harris 
as to the arrangement for throwing over- 
board the package at the time of the visit 
of the Alabama, and as to its being thrown 
overboard, by order of Captain Jarman, 
while the boat from the Vanderbilt was com- 
ing a second time to the Peterhoff. Reed 
says that it was a box of papers, and that 
he saw the captain put the papers into the 
box, and that the captain told Harris to put 
something into the box to sink it, and to 
throw it overboard, on a signal, this being 
at the time of the visit of the Alabama; 
and that, after they were boai-ded by the Van- 
derbilt, he saw Harris throw the box over- 
board. Whatever discrepancies there may 
be in this testimony, the substantial fact 
remains, that a package, which was under- 
stood and believed, by the disinterested offi- 
cers and crew on board, to be papers, was 
thrown overboard by the second mate, by 
order of the captain, when it was manifest 
that a prize crew was coming on board from 
the Vanderbilt, to take possession of and 
search the Peterhofif , The story of the white 
powder only adds to the conviction of the 
court, from all the evidence, that this pack- 
age contained papers which it was important 
to destroy, for the reason that they would 
have shown that the Peterhoff and her cargo 
were liable to seizure and to condemnation. 
But there is testimony as to the desti-uetion 
of other papers. Duffay says that Webber, 
the steward, gave him a package of papers, 
or something that was printed, which looked 
like a book *'that had been tossed from a great 
many hands," and told him to burn it; that 
he did so; that he does not know its contents; 
and that this was about the time the Vander- 
bilt eaptm-ed them, and while they were out- 
side of the hai-bor of St. Thomas, after hav- 
ing been in. Webber says that he gave 
Duffay, to burn, some newspapers belonging 
to Mohl, who gave them to him, Webber, to 
be burned, and that he, Webber, gave them to 
Duffay, and told Duffay to bum them. Mur- 
phy, the assistant engineer, says that he heard 
on board that some papers had been destroyed 
by Duffay. Tregidgo says that some written 
papers were burned by Duffay. Reed says 
that Webber was sent by the captain with 
a bundle of papers to Duffay to burn. What- 
ever it was that was burned by Duffay, the 
burning seems to have been caused by the 
visit of the Vanderbilt. And, unless it clear- 
ly appears exactly what the writings were 
that were burned, the presumption as to what 
was burned by Duffay, as well as to what 
was thrown overboard by Harris, must be 
taken most strongly against the claimants. 
Duflfay calls it "a package of papers or some- 
thing that was printed," and says "it looked 
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like a book," He had it In his possession, ap- 
parently, longer- than any other of the wit- 
nesses. Keed calls it a "bundle of papers." 
Tregidgo calls it "written papers." Webber 
calls it "newspapers." It is quite apparent, 
also, that what was thrown overboard by Har- 
ris, and what was burned by Duffay, came 
from the possession of Mohl. There is fur- 
ther evidence showing that Captain Jarman 
recognized the necessity, in view of a search of 
his vessel of destroying certain papers. Web- 
ber, the steward, says that after the Peterhoff 
had been boarded hy the Alabama or the 
Vanderbilt, the captain gave him a small 
package of papers, on blue foolscap sheets, 
about two sheets, and told hun that if he, the 
captain, was taken out of the ship, he, Web- 
ber, must tear up and destroy those papers; 
but that he handed the papers back to the 
captain sevei-al hours afterwards, and did not 
destroy them. In this testimony Webber is 
confirmed by Reed, who says that, when Web- 
ber returned from giving to Duifay the papers 
to be burned, the captain gave Webber two 
papa-s to hide, and that in case the captain 
was taken out of the ship, then Webber was 
told to destroy them, and the captain made 
a motion with his fingers as if to tear them; 
and that this occurred in the pantry. It is 
very clear, therefore, that Captain Jarman 
felt the necessity of destroying papers. Un- 
der these circumstances, the presumption 
would be, not only that he destroyed the 
papers which he thus handed to Webber, but 
that the package which was thrown overboard, 
under such a pressing exigency, contained 
papers. The only testimony contained in the 
evidence of the witnesses, as to the destina- 
tion of the cargo other than what results by 
implication from their averments that the 
vessel was bound to Matamoras, is in the 
evidence of Tregidgo, who says that he heard 
Heyck, one of the passengers, say that the 
cargo was to go across the river from Mata- 
moras into Texas; and that he is very con- 
fident of this. 

I have already f)articularly referred to the 
various papers found on board of the vessel. 
The register, the shipping articles, the in- 
voices, the bills of lading, and the clearance, 
all of them appear fair on their faces. I have 
also alluded to the fact that there were no 
invoices of the thirty sets of artillery harness, 
the buckles, or the bagging, or the drugs con- 
signed to Burchard & Co., of Matamoras. 
What may have been contained in the mail 
which was on board has not been made 
known, for the reason that the mail was de- 
livered up unopened. No letter of instruc- 
tions to Captain Jarman was found on board, 
nor any letters to any consignees, nor were 
there found on board any tetters giving any 
instructions to any person in regard to any 
disposition of the cargo of the vessel, tmless 
such letters may have been hi the mail bag. 
Almond says that he had no consignees, but 
was to select his o'mi, and that he had no 
written instructions; and Redgate says that 
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He haa no letters and no instructions as to tbe 
mode of disposing of the cargo. By the mani- 
fest, all the goods are specified as consigned 
"to order," except the padjages addressed to 
Burchard & Co.; and, hy reference to the 
biUs of lading, it appeai-s that in all cases 
where they were mdorsed specially to the 
order of any person, the indorsee was a 
passenger on board the vessel, having the care 
of that portion of the cargo. The manifest, 
although it contains a printed heading, "De- 
sa-iption of Goods," has, under that head, no 
designation whatever of any article of mer- 
chandise, whether contraband or otherwise, 
but only specifies, imder that head, so many 
boxes, bales, cases, tegs, coils, jiadiages, 
caslis, bundles, chests, and trunks, except in 
some unimportant instances. In one instance, 
in the thirteenth item in the manifest, which 
now reads, under the head of "Description of 
Goods," "145 coils," the word "rope" was at 
first written after the words "145 coils," and 
it can still be read, under a very heavy era- 
sure with ink. And although afterwards, in 
the manifest, there are found specified hi dif- 
ferent places, 50 coils, 45 coils, and 20 coils, 
yet the word "rope" does not appear now 
after any one of those entries, nor does it 
appear ever to have been written there. Rope 
and cordage are well settled to be contraband 
articles, as much so as arms; and the hivoices 
of these 260 coils of rope show 215 of them 
to have been Manilla rope, and the rest tarred 
hemp rope. The bills of lading contain, every 
one of them, carefully written in it, a state- 
ment that the PeterhofC is bovmd for "off the 
Rio Grande, Gulf of Mexico, for Matamoras;" 
and also, in writing, the following: "Goods 
to be taken from alongside the ship, at the 
moutb of the Rio Grande, at consignees' risk 
and expense, withhi 30 days of ai-rival, pro- 
viding lighters can cross the bar, or a penalty 
will be incurred of ten pounds per day after 
that period;" also, in wi-iting, a provision that 
the goods are to be delivered "off the Rio 
Grande, Gulf of Mexico, for Matamoras;" al- 
so, in each case, except the bill of lading for 
the 52 packages addressed to Burchard & Co., 
that the goods are to be delivered "unto or- 
der," and, in that excepted mstanee, that they 
are to be delivered "imto Messrs. Burchard & 
Co., successors, Matamoras." The court will 
take judicial cognizance of the well-known 
facts, that Matamoras lies on the right bank, 
of the Rio Grande, the river which forms the 
boundary line between Mexico and the United 
States at that point, several mUes up fi-om the 
mouth of the river, and nearly opposite the 
town of Brownsville, to Texas; that the river 
is very narrow at that place; and that, at the 
mouth lof the river, is a bar, which at all times 
prevents the entrance toto the river of a ves- 
sel drawing as much water as the PeterhofC; 
she drawing, as was admitted by the counsel 
for the claimants at the hearing about sixteen 
feet. In this view, the provision in the bills 
of lading, that the goods are to be taken from 
alongside of the ship, by means of lighters, at 
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the mouth of the Rio Grande, becomes intel- 
ligible, making it apparent that the vessel 
was not to go herself to Matamoras, but was 
to go no further than the mouth of the Rio 
Grande. And, from the language of the pro- 
vision in the bills of ladmg, it would seem that 
there were times when even lighters could not 
cross the bar at the mouth of the river. 

There are some things, in respect to the 
log-book of the Peterhoff, which axe quite 
open to observation. It commences on the 
30th of November, 1862, and the entries from 
that time to the 5th of December, 1862, cov- 
ering three pages, are filled with a voyage 
from Liverpool to London; and the headmg 
across the top of those pages describes tiie 
log: as one of a voyage from Liverpool to- 
wards London. The heading of the next 
two pages describes the log as being a log 
of the steamer while lying in London harbor. 
The next six pages have no headings what- 
ever. They embrace the period from Decem- 
ber 16* 1862, to JanuaiT 7, 1SG3, both inclu- 
sive. The entries during that time show that 
the vessel was lying at London, taking in 
cargo. The next two pages, covering the en- 
tries of Januai-y 8 and 9, 1863, have this 
heading:' "Log of the S. S. P6terhofe, from 
London towards Plymouth," some word hav- 
ing been erased over which the first half of 
the word "Plymouth" is written. The next 
page, embracing the entries of January 10 
and 11, has the heading: "Log of the S. S. 
Peterhoff, lying in Plymouth." The next 
page, embracing the entries of January -13, 14, 
and 15, has no heading. The next page, em- 
bracing the entries of January 16 and 17, has 
the heading: "Log of the S. S. Peterhoff, lytog 
in Plymouth," The next two pages embracing 
the entries of January 18, and 19, have, each 
of them, the heading: "Log of the S. S. Peter- 
hoff, from Plymouth." The latter one of these 
two pages being a left-hand page, and there 
being no heading to the next right-hand page. 
And there is no further heading whatever in 
the book, over any of the entries in it, which 
extend from January 20 to March 9. Upon 
the titie-page of the log-book there appear 
printed the words, "A log-book containing 
the proceedings on board the;" then written, 
the words "S. S. Peterhoff;" then pxinted 
the words "from the port of;" then written, 
the word "London;" then printed, the word 
"to;" then written, the word "Matamoras;" 
then prtoted, the words "Commanded by;" 
then written, the words "Capt'n S, Jarman, 
R, N. R,;" ihen printed, the word "Com- 
mencing," the blank after which is not filled; 
then printed, the word "Ending," the blank 
after which is not filled; then printed, the 
words "Kept by;" then written, the words 
"H, Bound." Kotwithstandmg this titie-page, 
the voyage with which the log-book com- 
mences is one from Liverpool to London, oc- 
cupying from November 30, 1862, to Decem- 
ber 6, 1862. at which date she arrived at 
London. She remained at London until 
the 7th of January. All the entries in the 
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log-book, from its commencement to and in- 
cluding the IStli of December, 1862, coyering 
five pages and a half, are signed "Hugh 
Ewing," who, it is presumed, was her mate 
at that time. The entries in the handwrit- 
mg of Bound do not commence till the 19th 
of December, and all the rest of the entries 
in the book ai-e in his handwriting, and at 
the close of the last entiy, on the 9th of 
March, is his signature. It results, then, 
that there is no indication or suggestion, any- 
TThere in the log-book, as to any destination 
of the vessel after she left Plymouth, except 
what may be gatha-ed from the entry on the 
title-page, and that is the title-page of 
a log-book, the first voyage in which is 
one from Liverpool to London. There 'is- 
no evidence as to when the entry on the 
title-page was made. It is manifestly in the 
handwriting of Bound, and, of coui-se, 
was made after he joined the vessel at Lon- 
don. But whether it was made before or 
after the capture of the Peterhoff by the 
Yanderbilt cannot be known, because Bound 
continued his entries in the log-book imtil 
and including the 9th of March, which was 
tAvo days after the Peterhoff came to anchor 
at Key West, she having been captured on 
the 2oth of February. Aside from the title- 
page, there is not a word in the log-book, 
either in the heading of any page or in the 
body of the entries, to indicate to the officers 
of any cruiser examining it whether she was 
bound on the voyage on which she was 
captured; nor is Matamoras or the Rio 
Grande anywhere mentioned in the entries in 
the log. 

The utter absence, from the manifest and 
bills of lading, of any satisfactory informa- 
tion as to the true contents of the packages 
on board of the Peterhoff, composing her 
cargo, induced the making of the order for 
the discharge and inspection of her cargo. 
The court has, in the oflcial report of the 
commissioners, filed June 2, 1863, an invento- 
ry of the contents of the cargo, being the re- 
sult of the opening and examination of a suf- 
ficient number of packages to show what 
was on board. The commissioners reported 
that there were 4,472 packages of cargo, ex- 
clusive of five cases of samples. They also 
reported that a large portion of the cargo 
was "particularly adapted to army use;" that 
large numbers of cases contained "Blucher 
boots," known as "army shoes;" that a num- 
ber of cases contained "cavalry boots," so 
labelled—a label annexed to the^report, from 
one of the trunks of boots, specifying its 
contents as "100 anny Bluchers," and one an- 
nexed, from another trunk, specifying its 
contents as "36 cavalry boots;" that 192 
bales of the cargo consisted of "gray blan- 
kets," "adapted to the use of an army," and 
believed to be such as are used in the Unit- 
ed States army; that 95 cases contained 
horseshoes of a "large size;" that 36 cases 
of a large size, contained "artillery harness," 
in sets for four horses, with two riding-sad- 
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dies attached to each set; that there were 
also on board "two hydraulic presses," in 
pieces, adapted for "cotton;" and that a con- 
siderable portion of the cargo consisted of 
drugs, directed, "Burchard & Co., successors, 
Matamoras, Mex'o," in which, among an as- 
sorted lot of dnigs, quinine, calomel, mor- 
phine, and chloroform formed an important 
portion. The inventory annexed to the re- 
port filed June 2, 1863, shows that, in addi- 
tion to the articles thus particularly referred 
to by the commissioners, there were found 
305 coils of rope, (45 of the coils mentioned 
m the manifest consisting each of two ''oils 
of rope,) 501 boxes of tin, 29 casks of sheet 
zmc, 1,343 bundles of hoop iron, 280 bundles 
and bars of steel or iron, 42 anvils, 60 black- 
smiths' bellows, and some quinine and as- 
sorted drugs. An examination of the in- 
voices found on board of the Peterhoff shows 
that the number of pairs of Bluchers and 
Blucher boots found on board was 14,450, 
of which 1,000 pairs are called, in the in- 
voices of them, "men's army Bluchers;" that 
the number of pairs of long artillery boots 
was ISO; that there were 5,580 pairs of the 
gray blankets, of which 2,000 pairs are call- 
ed, in the invoices of them, "government reg- 
ulation gray blankets;" that the quantity of 
horseshoes contained in the 95 casks was 9 
tons; that of the 305 coils of rope, 90, weigh- 
ing over 5 tons, were tan-ed hemp rope, and 
215, weighing about 11 tons, were Manilla 
rope, the weight of the 305 coils being about 
16 tons; that the 29 casks of sheet zinc 
weighed about 14 tons; and that the 1,343 
bundles of hoop iron were of the weight of 
34 tons. No invoices were found of the 36 
cases of artillery harness, but the appraise- 
ment report of the prize commissioners, of 
November 19, 1S63, shows that there were 
30 complete sets of russet artilleiy harness 
for four hoi-ses, contained in 30 cases, and 
that the 6 other cases contained 258 heavy 
russet artillery haltei-s, and 600 galvanized 
halter chains. Nor were there any invoices 
of the drugs consigned to Burchard & Co., 
but the appraisement report of November 29, 
1863, shows that those drugs consisted of 
2,300 ounces of quinine, 1,000 pounds of 
calomel, 245 pounds of chloroform, and sun- 
dry other di-ugs. The invoices on board also 
show that, including the quinine and assort- 
ed drugs mentioned in the report filed June 
2, 1S63, there were, in addition to the di-ugs 
consigned to Burchard & Co., the following 
drugs: 340 ounces of quinine, 20 pounds of 
chloroform, 16 pounds of opium, 38 ounces 
of morphine, and various other drugs; that 
there were, also, 200 pairs of shoes, which 
the invoice of them calls "negro brogans;" 
and, also, 379 yards of blue military cloth 
and blue military serge, 307 pieces of sear- 
let, white, and blue bunting, several sad- 
dles, bridles, and saddle-cloths, a quantity 
of harness-rings, harness-buckles, bridle- 
buckles, martingale-rings, and trace-chains, 
1,559 yards of gunny cloth, 1,988 yards of 
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stout cotton wrapping, 52,000 horseshoe nails, 
5^ tons of nails, 42 anvils, weighing 4^^ 
tons, G44 bars of east steel, and some waiste- 
Jjelts and ball bags. 

The remark of the commissioners, in their 
report filed June 2, 1863, is, that a very large 
portion of the cargo was particularly adapted 
to army use; and this obsei-vation is fully 
warranted, in view of the quantities of Blu- 
<;hers and Blucher boots, cavalry and artil- 
lery boots, gray blankets, horseshoes, mili- 
tary cloth, sets of artillery harness and sad- 
dles and bridles, to say nothing of the coils 
of rope, tin, sheet zinc, hoop iron, steel, anvils, 
and blacksmiths' bellows, and quinine, chlo- 
roform, morphine, opium, and other drugs, 
all of which were not only useful for army 
pui-poses, but were, many of "them, articles of 
which there was great need in the army of 
the enemy, by reason of the stringency of the 
blockade of their ports. It is laid down by 
all writers on international law, that imple- 
ments and munitions of war, =which, in their 
actual condition, are of immediate use for 
warlike purposes, are to be deemed contra- 
band whenever they are destined to the 
enemy's country, or to the enemy's use. Hal- 
leck, Int Law, c. SI, § 13, p. 577; 3 Phillim. 
Int. Law, § 229. By the treaty of commerce 
between France and Denmark, in 1T42, cord- 
age was declared \o be contraband; and, by 
'the treaty of 1801, between Great Britain and 
Russia, to which Denmark and Sweden sub- 
sequently acceded, saddles and bridles were 
enumerated as contraband, the list being fur- 
ther augmented, by the convention of July 25, 
1803, by the addition of equipments for cav- 
ah-y. Halleck, Int Law, c. 24, § 16, p. 580. 
The 18th article of the ti-eaty of November 

19, 179i, between the United States and 
Great Britain, (which treaty is no longer in 
force,) enumerated the articles which, in fu- 
ture, should be esteemed contraband of war, 
and specified, among those articles, horse fur- 
niture, holsters, belts, and generally all im- 
plements of war, as also cordage, and gen- 
erally whatever might serve for the equip- 
ment of vessels, excepting, however, wrought 
iron; and declared that those articles should 
be just objects of confiscation whenever they 
were attempted to be carried to the enemy. 
8 Stat 125. The law of prize, as universally 
established by the prize courts of Europe and 
the United States, declares that all instru- 
ments and munitions of war are to be deemed 
conti'aband, and that rule is held to embrace, 
by its terms and by* fair construction, among 
other articles, all military equipments and 
military clothing. Halleck, Int Law, c. 24, § 

20, p. 583, and authorities there cited. It is, 
also, an established doctrine of the English 
admiralty, that all manufactured articles, 
which, in their natural state, are fitted for 
military use, or for building and equipping 
ships-of-war, among which articles cordage 
is included, are contraband in their own na- 
ture, to the same extent as instruments and 
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munitions of war, and no exception is admit- 
ted in their favor, except by express provi- 
sions of treaty- Halleck, Int Law, c. 24, § 
21, p. 584, and authorities there cited; The 
Charlotte, 5 O. Bob. Adm. 303; The Neptunus, 
3 O. Bob. Adm. 108; 2 Wildm. Int Law, 212. 
These principles assign, without any ques- 
tion, to the list of contraband articles found 
on board of the Peterhoff, as being instru- 
ments of war, if they were destined to the 
use of the enemy or to the enemy's country, 
the following articles, being either military 
equipments, military clothing, manufactured 
articles fitted, in their natural state, for mili- 
tary use, or cordage, namely: the 14,450 pairs 
of Bluchers and Blucher boots, the ISO pairs 
of long artillery boots, the 5,580 pau:s of gray 
blankets, the 30 sets of artillery harness, and 
their accompaniments of halters and halter- 
chains, the saddles, bridles, saddle-cloths, 
waiste-belts, and ball-bags, and the 305 coils 
of rope. It is also claimed, on the part of 
the libellants, that the horseshoes contained 
in the 95 casks, and which the report of the 
commissioners describes as horseshoes of a 
large size, were designed for the cavalry serv- 
ice of the enemy, and were wholly unsuitable 
for any such existing s^'vice in Mexico; that 
the anvils ajid blacksmiths' bellows were 
such as accompany army forges; and that 
those articles, together with the tin, sheet 
zmc, hoop iron, and cast steel, the 2,640 
ounces of quinine, 265 pounds of chloroform, 
1,000 pounds of calomel, 16 pounds of opium, ■ 
38 ounces of morphine, and other drugs, and 
the blue military cloth, if not necessarily con- 
traband in themselves, under all circumstan- 
ces, must, in view of the quantities of them 
found on board of the PeterhofC, and the de- 
mand existing for some, if not all of them, 
for the use of the army and navy of the 
enemy, be considered as contraband in the 
present case, if they were going to the coun- 
try of the enemy. I do not intend to hold 
that any of these aiticles are contraband, oth- 
er than such as come under the head of mili- 
tary equipments, military clothing, manufac- 
tured articles fitted, in their natural state, 
for military use, and cordage, although strong 
reasons might be urged for including many of 
the other articles named within the list of 
contraband; under the curcumstances sur- 
rounding this case. It is said, in Moseley, 
Contr. War, p. 9: "The tendency of all the 
recent authorities, both in works written on 
the subject and in judicial decisions, espe- 
cially the decisions of Sir William Scott, goes 
to show that contraband or not contraband of 
war is a question of evidence, to be deter- 
mined in each case by reference, not "to one 
particular rule of law, but many; not to any 
one fact, however strong that may be, but to 
all the circumstances connected with the 
goods in question. It is not only, or not so 
much, whether the goods are, in themselves, 
or as belonging to a class, capable of being 
applied to military or naval use, but wheth- 
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er, from all the circtimstances connected with 
them, those very goods are or are not des- 
tined for such use." 

It is also laid down by high authority, that 
the probable i7se of aiticles is inferred from 
their destination; and that, if articles capa- 
ble of military use are going to a place where 
any need of their employment in military 
use exists, it will be presumed that they were 
going for military use, although it is possible 
that they might have been applied to civil 
consmnption. Halleck, Int. Law, e. 24, §§ 23, 
24, pp. 5S6, 5S7; 1 Kent, Coram. 140; 3 
Phillim. Int. Law, § 254. The large quanti- 
ties of the articles found on board of the 
PeterhofE which are claimed to be contra- 
band, and which are not strictly military 
equipments, or military clothing, or manu- 
factured articles which, in their natural 
state, ai-e fitted for military use, is a circum- 
stance worthy of consideration, on the ques- 
tion as to whether those articles were prob- 
ably intended for the ordinai-y uses of life, 
or were destined for military use. This re- 
mark applies with great force to the horse- 
shoes, of which there were 95 casks, contain- 
ing 9 tons, and to the drugs, among which 
there were 2,640 ounces of quinine, 265 
pounds of chloroform, and 1,000 pounds of 
calomel. As none of the articles alleged to 
be contraband can be so, unless they were 
going to the country of the enemy, the ques- 
tion of their destination is vital. If a hostile 
destination can be certainly assigned to one 
poxtion of this cargo, and that a portion 
which was under the charge of Captain Jar- 
man, and of the passengers, Redgate, Al- 
mond, and Bowden, a like destination can 
properly be assigned to all the articles com- 
posing the cargo, as they were all of them 
under the charge of Captain Jarman and 
those passengers. For I am led to the con- 
clusion, upon the whole evidence, that there 
was a concert of action between Captain Jar- 
man and those three passengers, in respect 
to the cargo. Bowden has put in no claim 
to any part of the cargo, but has made Red- 
gate his agent, by power of attorney, in ref- 
erence to the part of the cargo represented 
by the bills of lading indorsed to him, Bow- 
den; and Captain Jarman put in a claim to 
the vessel and the entire cargo, "for the in- 
terests of his principals, the owners of the 
steamer Peterhofif, her tackle, &c., and ear- 
go." The same kinds of articles are found to 
have been covered by the bills of lading in- 
dorsed to Captain Jarman and to the three 
passengers- Thus, by the bills indorsed to 
Bowden, are covered 500 pairs of brown- 
gray blankets, 700 pairs of Blucher boots, and 
1,122 pairs of Bluchers; by the bills indorsed 
to Almond, 2,000 pairs of gray blankets, 7,128 
pairs of Bluchers, 20 coils of Manilla rope, 
and a quantity of martingale-rings, bridle- 
buckles, straps, waiste-belts, and ball-bags; 
by the biUs indorsed to Redgate & Co., a 
quantity of halter-chains, harness-buckles, 



martingale-rings, bridle-buckles, trace-chainsr 
riding saddles, bridles, and saddle-cloths; by 
the bills indorsed to Redgate, 145 coils of 
Manilla rope; by the bills indorsed to Cap- 
tain Jarman, 2,000 pairs of government regu- 
lation gray blankets, 50 coils of Manilla rope^ 
140 ounces of quinine, 20 jwunds of chloro- 
form, and a quantity of morphine, opium^ 
and other drugs; and by the bills indorsed 
in blank, in which J. Spenee is named as the- 
shipper, (he being the owner of the Peter- 
hoff,) 90 coils of tarred hemp rope, and a cot- 
ton press. The invoices of that rope and cot- 
ton press, and of the 10 bales of gunny 
cloth and the 13 bales of cotton wrapping, 
marked "Peterhoff, owner," are all on the- 
same sheet, and are each headed thus: "Ad- 
venture to Matamoras, per S. S. Peterhoff^ 
to Pile, Spenee & Co., Dr." 

Joseph Spenee, the owner of the PeterhofC, 
was one of the fii-m of Pile, Spenee & Co. 
That firm Is spoken of by several of the wit- 
nesses as the t»wnei-s of the Peterhofe, and 
it is that firm that is named in the papers 
found on board as the owners of the cotton 
press or presses, and of the gunny cloth and 
cotton wrapping, and of 90 of the coils of 
rope. J. Spenee is named as shipper in the 
bill of lading covering the cotton press, the 
package containing whic^ were marked "P. 
S. & C," and are specified in the bill of lad- 
ing as *'ll packages hydraulic press." Under 
another bill of lading. Mr. Spenee was the 
shipper of 362 packages of mei'chandise, 
which contained 90 coils of tarred hemp 
rope, and large quantities of hardware, and 
the smiths' bellows and anvils. The cotton 
press is described by the prize commissioners,. 
in their appraisement report of November 19,. 
1863, as one hydraulic pi-ess, S-inch cylinder, 
with bed-plate and braces, 2 heavy iron- 
bound boxes for pressing cotton, 4 bars of 
railroad iron, and 8 car wheels, all in 11 pack- 
ages, with 4 other packages containing iron 
implements, in bagging, supposed to be thfr 
same mark. The commissioners, in their re- 
port filed June 2, 1863, speak of there having 
been on board two hydraulic presses, in 
pieces, adapted for cotton. There was an 
invoice found on board, showing that Pile^ 
Spenee & Co. bought of J. Bowes, of Man- 
chester, December 24, 1862, *'l hydraulic- 
press, with ram to lift 4 feet, and set of 
pumps complete," for £170, and "2 birch 
railway boxes, bound with iron, and fitted 
up with wheels, stillages, rails, &c.," for £75, 
being a total, less 1% per cent discount, of 
£241. 6s. 6d. The bill of the cotton press 
above referred to, headed, "Adventure to Mat- 
amoras, per S. S. Peterhofif, to Pile, Spenee & 
Co., Dr.," reads thus: "Marks, P. S. & Co., 1 
to 11, cotton press, £250." There is also a let- 
ter from J. Bowes to Pile, Spenee & Co., dat- 
ed Manchester, Decemba* 26, 18G2, saying: 
"I herewith enclose a tracing of the cotton 
press, erected. This shows it erected for 
cotton goods, but the only difference, when 
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put Tip for pressing cotton, Is, that tlie table 
is put level •with the ground, so that the 
boxes can run on the table. This tracing 
may be useful to the parties putting it up. 
You see, from the enclosed letter, how nec- 
essary it was to have some cash ready. I 
liave had some trouble in having to get the 
work done at different places, but got all 
made right and sent off on the 24:th inst, 
and hope it is safe at the ship by this time." 
The tracing accompanying that letter has 
three figures upon it, drawn by hand on rice 
paper, one a side elevation, one an end ele- 
vation, and one a view of the pumps. It is 
headed "8-inch hydraulic press and pumps, 
rise of ram 4 feeti scale % inch to a foot." 
Upon the tracing this is written at the bot- 
tom: "For pressing cotton the rollers at 
side are not required, and the table is fixed 
level with the floor. This tracing is only for 
a ram, with short lift, for Manchester 
goods." There Is also some writing on the 
tracing, carefully erased with ink. A litho- 
graphed circular was also found on board, 
the heading of which is, "Bellhouse's wool 
or cotton press, by hydraulic power," and 
which contains a cut of the press, and the 
following lithographed text: "The inside 
dimensions of the box are 40x2.6x7.0. The 
rise of ram is 5 feet 6 inches. The box is 
stationary, and the upper portion is hinged, 
so tliat, when the wool or cotton is pressed, 
the doors can be opened, and the bales can- 
vassed and corded." The following is writ- 
ten in ink upon the circular: "All the parts 
marked thus, X, become separated for pack- 
ing, and require about 84^ cubic feet of 
space;" and there are ten parts marked X 
on the cut. There was also found on board 
a press copy, on tissue paper, of a letter, 
dated January 31, 1863, signed "J. Spence." 
and addressed, "Capt. Jarman, S. S. Peter- 
hoff," which says: "This will probably be 
handed to you by Mr. Bennett. I have ar- 
ranged with him that the cotton press and 
gunny cloth are to be considered on joint 
account of the ship and the charterers. 1 
have handed him the bills of lading. You 
will have to receive the freight on them for 
the ship's ac, viz., £71. 18s. lOd. for the cot- 
ton press; £47. 4s. 6d. for the gunny cloth. 
Both these amounts are indorsed on the bills 
of lading which Mr. Bennett has with him. 
Should you call at St Thomas you will find 
a press copy of this letter. The news from 
America has rather a peaceful prospect" 
There was also found on board a press copy 
of a letter, dated Manchester, January 20, 
1SG3, signed "J. Bowes," and addressed to 
J. Spence, Esq., which says: "The putting 
together of the cotton press is a very simple 
matter, and will not, I think, require any 
particular instructions, especially if Captain 
Jarman has a drawing of the press, which 
shows it erected complete, and which I sent 
-to Mr. PUe some time ago. To save time, I 
will write Mr. Pile this post, and request 
him to send you the drawing." 
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In this connection, some correspondence 
found on board is of importance. There is 
a letter from James I. Bennett & Wake to 
Pile, Spence & Co., dated London, October 
27, 1862, as follows: "Referring to our nego- 
tiation relative to the matter of the laying 
on of a first-class screw-boat, of about 700 
to 800 tons gross register, to proceed to the 
Rio Grande, it is understood and agreed be- 
tween us, that half the difference between 
the freight earned out and home, after de- 
■ duction of the hire, at the rate of 30s. per 
ton per month, together with the cost of 
coals, pilotage, port charges, extra labor, 
and all the expenses usually borne by char- 
terers of a government time-charter, be 
credited to and paid to us, as agents, by 
way of commission; that half the freight 
; for the cotton brought home in the cabins, 
, houses, and bunkers, (if any free,) and space 
' on deck, is to be credited to and paid us, 
, and that, as such agents, and by way of 
further comm'n, we are to have an addi- 
Itional comm'n of five per cent, on gross 
I amount of freight, as a consideration for 
our services in procuring this freight or em- 
ployment "We shall esteem it a favor your 
confirming the within." To this letter Pile, 
] Spence & Co. replied on the same day, by a 
letter to James I. Bennett .& Wake, as fol- 
lows: "We have your favor of this date, 
respecting the freight out and home of a 
first-class steamer for' Rio Grande, which 
we beg to accept, confirm, and agree to." 
Then there is a further letter from James I. 
Bennett & Wake to Pile, Spence & Co., dat- 
ed London, January 17, 1863, as follows: 
"The following are the conditions we under- 
'■ stand to be agreed between us as to the 
cargo home for the S. S. Peterhoff. If a 
cargo is found at Matamoras producing £4,- 
000 freight, the capt is to accept same, and 
, return as quickly as possible. In the event 
of the captain having £2,500 offered, and ac- 
.cepting better and other employment, then 

■ we are to be credited £250 for £2,500, and, 
; in proportion, up to £4,000. If the Peterhoff 

does take a cargo from Matamoras, the re- 
I suits are to be matter of ac. between us, as 
originally arranged by letter, dated 27th 
October." It is quite apparent from this 
corresiwndence, which clearly relates to the 
Peterhoff and the voyage on which she was 
captured, that it was intended by Pile, 
Spence & Co., and James X. Bennett & 
Wake, that she should bring home a cargo 
of cotton from the Rio Grande. She carried 
out, as part of her cargo, a cotton press, the 
property of Pile, Spence & Co., or of Joseph 
Spence, her owner. The destination of the 
' cotton press, which the documents referred 

■ to show to have been intended for the 
pressing of cotton, was undoubtedly the 
state of Texas, within the country of the 
enemy. It is well known that cotton is 
raised in Texas very largely, and that it is 
not raised in Mexico. It was in Texas that 
the cotton press would be useful, and would 
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find a market, and unquestionably its des- 
tination was to Texas, the country of tlie 
enemy. The same" documents show that the 
avowed intention was, that the PeterhofE 
should bring back a cargo of cotton, which 
could come only from Texas, and the cotton 
press was needed there to compress the cot- 
ton, so that when stowed on board of the 
vessel it would occupy as little space as pos- 
sible. It is also shown by the invoices 
that, among the articles covered by one of 
the bills of lading indorsed to Eowden, were 
200 pairs of what are called in the invoice 
which covers them, "negro brogans.*' The 
destination of these is indicated by the fact 
that negro slavery and a negro population 
exists in Texas, and does not exist in Mex- 
ico. Their destination was undoubtedly to 
Texas. The unmistakable destination of 
the cotton press and the negro brogans to 
the counti-y of the enemy must, ou all the 
evidence in the case, be regarded as affixing 
the same destination to the rest of the car- 
go, as well to that not contraband as to the 
contraband. As to the latter, there was no 
army or navy in Mexico, at or near Mata- 
moras, to be supplied by the military equip- 
ments, the military clothing, the manufac- 
tured articles fitted, in their natural state, 
for militaiy use, and the cordage. Nor 
could there have been any demand in Mex- 
ico for the large quantities of the other arti- 
cles found on board of the vessel. The evi- 
dence is entirely satisfactory that the whole 
of the cargo had the same destination to the 
eountiy of the enemy which the cotton 
press and the negro brogans must have had. 
I hnve alluded to the fact that the mail 
bag found on board of th<* Peterhoff was. 
on th^ application of the district attorney, 
ordered by the court to be given up to the 
British authorities, it having been a public 
mail put up in London by the post-office au- 
thorities there, and directed to the post- 
master at Matamoras. The contents of this 
mail were not inspected before its delivery. 
The state department, charged with the for- 
eign relations of the government, deemed it 
most proper to direct the district attorney to 
make application to the court for the surren- 
der of the mail bag, unopened, to the British 
authorities. The court, regarding the district 
attorney as entiUed to control the proceed- 
ings in the suit and as entitled to dispense, 
on his part, with the contents of the mail bag 
as evidence in the ease, if he desired to do so, 
gi-anted the application. It was ui-ged, on the 
hearing, by the special counsel for the captors, 
that the natural presumption must be, that 
there were in that mail bag letters relating to 
the cargo of the Peterhoff, as no letters to any 
consignee were found on board, nor were any 
letters found in the possession of any of the 
passengers respecting the disposition of the 
cargo; that, if the cargo was in truth intend- 
ed for delivery in Mexico, the letters relating 
to it would have shown that fact, and would 
have been evidence to show the lawfulness of 
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the voyage and the unlawfulness of the cap- 
ture; that if, on the other hand, those let- 
ters contained evidence that the cargo was in- 
tended for delivery in the enemy's country, 
for the use of the enemy, an examination of 
them would have disclosed such evidence; that 
the effect of the surrender of the mail bag 
and its contents, under these circumstances, 
was merely to preclude the libellants and the 
captors from any rehance on such proof as 
might have been drawn from the contents of 
the letters in it; that the claimants in this 
case had a right to insist, in vindication of the 
lawfulness of the voyage of the Peterhoff, and 
of the lawfulness of the commerce in which 
she was engaged at the time of her capture, 
and with a view of showing the neutral desti- 
nation of the cargo, if it, in fact, had such 
neutral destination, that the mail bag should 
be opened and its contents examined; that if 
it contamed no letters on the subject of the 
voyage or of the cargo, no harm would have 
ensued to any one; that if it contained letters 
showing the lawfulness of the voyage, and the 
neutrality of the destmation of the cargo, this 
would have been evidence in favor of the 
claunants; that the claimants asserted no such 
right, but quietly acquiesced in the surrender 
of the mail bag and its contents, and made 
no opposition thereto, although represented 
In court by their counsel when the application 
was heard by the court; and that this conduct 
on the part of the claimants, under all the cir- 
cumstances sm-rounding this case, affords the 
strongest possible evidence of then* knowledge 
that the surrendered mail bag contains proofs 
which would inculpate the vessel and her 
cargo, and their owners. But I cannot re- 
gard this position as a sound one. It cannot 
be presumed that the mail bag contained any 
letters relating to the cargo. There is no evi- 
dence that it did, or that any of the claimants 
knew that it did. And, moreover, after the 
surrender of the mail bag, unopened, on the 
application of the prosecutiug oincer of the 
government, I do not think that any specula- 
tion as to its contents can properly be indulg- 
ed in, conduchig to support the prosecution. 

I am led to the conclusion, upon all the 
evidence, that the Peterhoff, when captured, 
although ostensibly upon a voyage from 
London to neutral waters at the mouth of 
the Rio Grande, was laden with a cargo com- 
posed largely of articles contraband of war, 
which were not designed, on their departure 
from England, to be sold or disposed of in 
the neutral market of Matamoras, but were 
designed to be delivered, either directly, or 
indirectly by transshipment, in the country of 
the enemy, and for the use of the enemy. 
The character and quantity of the articles 
composing the cargo were such as to show 
that the cargo had very little adaptation to 
the Mexican market, or to the small port of 
Matamoras, so far as any legitimate use or 
sale, or consumption of it in Mexico was con- 
cerned. It was admirably adapted, in every 
particular, to the market of the enemy; and 
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large quantities of the articles composing It 
were those for which there was a very -urgent 
demand to supply the pressing wants of the 
enemy. The gain which was looked for by 
the shippers of the cargo only could have re- 
sulted from tlie sale of it to the enemy, and 
in the' enemy's country, and could not have 
resulted from any sale of it in Mexico for 
consumption there. The conduct of Captaha 
Jarman, when visited hy the officers from the 
Vanderbilt, as shown tiy the- entries in the 
log-hook of the Peterhofe, was inconsistent 
with an innocent destination of the vessel 
and cargo. He twice refused to comply with 
the demand of the commander of the Yander- 
bilt to go, with his papers, on board of that 
vessel. That is the ordinary method of exer- 
cising the belligerent right of visitation and 
search. In The Maria, 1 C. Rob. Adm. 
340, 360, Sir William Scott says: "The right 
of visiting and searching merchant ships 
upon the high seas, whatever he the ships, 
whatever be the cargoes, whatever be the 
destinations, is an incontestable right of 
the lawfully commissioned cruisers of a bel- 
ligerent nation." In that case, the comman- 
der of a British cruiser fell in with several 
Swedish merchantmen, under convoy of a 
Swedish frigate, and sent an officer on board 
of the frigate to inquire about the cargoes 
and destination of the merchantmen, and was 
answered that they were Swedes, bound to 
different ports in the Mediterranean, laden 
with hemp, iron, pitch, and tar. In reference 
to this state of things, Sir William Scott says 
(page 371): "The question, then, comes, what 
rights accrued upon the receipt of his answer? 
I say, first, that a right accrued of sending on 
board each particular ship for their several 
papers; for each particular ship, without 
doubt, had its own papers; the frigate could 
not have them; and the captors had a right 
to send on board them to demand those pa- 
pers, as well under the treaty as under the 
general law. A second right that aca'ued 
upon the receiving of this answer was a right 
of detaining such vessels as were cari-ying 
cargoes so composed, either wholly or in part, 
to any ports of the enemies of this country; 
for that tar, pitch, and hemp, going to the 
enemy's use, are liable to be seized as contra- 
band in their own nature, cannot, I conceive, 
be doubted, under the modem law of nations. 
Thirdly" (page 373), "another right accrued, 
that of bringing in, for a more deliberate in- 
quiry than could possibly be conducted at 
sea upon such a number of vessels, even 
those which professed to carry cargoes with 
a neutral destination." In refen-hig to the 
judgment of Sir William Scott in the case of 
The Maria, Historicus, a recent English writ- 
er of public reputaiion, in a letter on the 
right of search, being one of a series of let- 
ters by Historicus on "Some Questions of 
International Law" (London, 18G3; p. 178), 
says: "The rights of the belligerent against 
the neutral are laid down by Lord Stowell 
with great precision, under three distinct 
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heads: (1) The right to send on board for the 
ship's papers. (2) The right to detain such 
vessels as are carrying) cargoes of a conti-a- 
band character, either wholly or in part, to 
an enemy's port. (3) The right to bring in, 
for a more deliberate inquiry than could pos- 
sibly be conducted at sea, even those which 
profess to carry cargoes to a neutral destina- 
tion." The refusal, by the master of a neu- 
tral merchant vessel, to permit the papei-s 
of his vessel to be taken on board of a bel- 
ligerent cruiser, when demanded, to be there 
examined by the commander of the cruiser, 
especially after those papers have been al- 
ready so far examined on board of the mer- 
chant vessel, by a subordinate officer from the 
cruiser, so as to esieite suspicion concerning 
their regularity, is, on the part of the neutral 
master, a resistance to the right of visitation 
and search, even though he offers his papers 
for examination on board of his own vessel, 
and his vessel for search. After the re- 
fusal by the master of the Peterhoff to pennit 
his papers to be taken on board of the Van- 
derbilt for examination there, the command- 
er of the Vanderbilt would not have been jus- 
tified if he had not sent in the Feterhoff for 
adjudication. The log-book states, under 
date of February 25, 1S62, ttiat an officer 
from the Vanderbilt came on board of the 
Peterhofe, overhauled her papers, and then 
returned on board of the Vanderbilt, demand- 
ing that the PeterhofE should remain station- 
ary; that the officer then came again on board 
of the Peterhoff, and demanded that Captain 
Jarman should take his papers on board of 
the Vanderbilt; that Captain Jarman refused 
to do so, "being in charge of her majesty's 
mails"; that the officer then left, threatening 
to send an armed crew on board; that a prize 
crew then came from the Vanderbilt and 
took charge of the PeterhofC; that, a short 
time afterwards, another officer came from 
the Vanderbilt, and demanded that the Pe- 
terhoffs papers should be taken on board of 
the Vanderbilt; that this was refused, at the 
same time full liberty being given by Captain 
Jarman for the papers to be overhauled on 
board, or the ship searched; and that then 
the prize crew took chargre of the PeterhoflC, 
and told Captain Jai-man that he was not to 
consider himself any longer in charge. 

The evidence is entirely satisfactory that 
papers on board the Peterhoff were de- 
stroyed at the time of her captm-e, some by 
being burned and some by being thrown 
overboard. Those that were thrown over- 
board were so disposed of by the direct or- 
ders of Captain Jarman at the time, and all 
the circumstances of the case are such as to 
wan-ant the conclusion that the papers so 
thrown overboard must have contained mat- 
ter in relation to the PeterhofE and her cargo 
which it was important should be concealed 
from the knowledge of the officers of the 
United States cruiser. To the destruction of 
those papers Captain Jarman added, in the 
first place, the false assertion, in his first an- 
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swer to the 20tli interrogat<H:y, that no papers 
were destroyed or disposed of at the time of 
the capture, except some letters from his 
wife and father which he tore up. Then, aft- 
er he had heard, as he himself says, in his 
answer to the first special interrogatory on his 
re-examination, that it had been testified that 
some papers had been tiirown overboard, he 
came forward with the stoiy that the pack- 
age thrown overboard contained white pow- 
der. It is sufficient to say that this story can- 
not be believed. Captain Jarman does not 
pretend that any one but Mohl knew any- 
thing about the contents of this package, and 
the story as to the white powder is not sup- 
ported by a particle of testimony from any of 
the other witnesses. Almond speaks of the 
package, and says that Mohl gave it up to be 
destroyed, at Captain Jarman's request, and 
that Captain Jarman ordered it to be de- 
stroyed, because Mohl objected to its being 
opened, and that he himself never knew what 
it contained. Although Almond was made 
aware of all these facts at the time, yet he 
does not pretend to have heard from Mohl, 
or from Captain Jarman, the story that the 
package contained a patented white powder. 
The entire conduct of Captain Jarman in 
throwing overboard this package, and in de- 
nying the destruction of any papers, and in 
then inventing this absurd tale, is open to the 
most severe criticism. The rule of law on 
this subject is well settled. The spoliation 
of papers on board of a neutral vessel, when 
overhauled by a belligerent cruiser, is, of it- 
self, a' strong circumstance of suspicion. 1 
Kent, Comm. 157. "It is certain," says Sir 
William Scott in The Hunter, 1 Dod. 480, 486, 
"that, by the law of every maritime court of 
Europe, spoliation of papers not only ex- 
cludes fm-ther proof, but does, per se, infer , 
condemnation, founding a presumption, juris 
et de jure, that it was done for the purpose 
of fraudulently suppressing evidence which, 
if produced, would lead to the same result; 
and this surely not without reason, although 
the lenity of our Code lias not adopted the 
mle in its full rigor, but has modified it to 
this extent, that, if all other circumstances 
are clear, this circumstance alone shall not be 
damnatory, particularly if the act was done 
by a person who has interests of his own 
that might be benefited by the commission of 
this injurious act. But, though it does not 
found an absolute presumption, juris et de 
jure, it only stops short of that, for it cer- 
tainly generates a most unfavorable presump- 
tion. A case that escapes with such a brand 
upon it is only saved so as by fire. There 
must be that overwhelming proof, arising 
from the concurrence of every other circum- 
stance in its favor, that forces conviction of 
its truth, in spite of the powerful impression 
which such an act makes to its entire repro- 
bation." But although, both in ISngland and 
in the United States, spoliation of papers is 
not held to furnish of itself sufficient ground 
for condemnation, but to be a circumstance 
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open to explanation (The Hunter, 1 Dod. 480; 
The Pizarro, 2 Wheat. [15 U. S.] 227), yet, if 
the explanation be not prompt or frank, or be 
weak and futile, if the case labors under 
heavy suspicions, or if there be a vehement 
presumption of bad faith, or gross prevarica- 
tion, it is ground for the denial of iurther 
proof, and condemnation ensues from defects 
in the evidence, which the party is not per- 
mitted to supply (1 Kent, Comm. 158; The 
Pizarro, 2 Wheat [15 IT. S.] 227; Bernard! v. 
Motteux, Doug. 574, 579, 580). In Moseley, 
Coutr. War (page 99), it is laid down that, 
however regular the papers of a vessel, and 
however well documented tne ownership of 
the propei'ty, if, from the examination of the 
master, his prevarication and suppression of 
evidence, and manifest falsehood as to some 
points, and if, from the known character of 
the owners and agents of the vessel, as con- 
nected with contraband trade, there be fair 
reason to doubt them, they will be disre- 
garded. In the case of The Two Brothers, 1 
O. Rob. Adm. 131, the master had burned 
some letters before capture, which he said 
were only private letters. Sir William Scott, 
tQ commenting upon that circumstance (page 
133), says: "No rule can be better known 
than that neutral masters are not at liberty 
to destroy papers; or, if they do, that they 
will not be permitted to explain away such 
a suppression, by saying 'they were only pri- 
vate letters.* In all cases it must be consid- 
ered as proof of mala fides; and, where that 
appears, it Is an universal rule to presume the 
worst against those who are convicted of it. 
It will always be supposed that such letters 
relate to the ship or cargo, and it was of ma- 
terial consequence to some interests that they 
should be destroyed." Sir William Scott also 
commented in that case upon the circum- 
stance that the fact that the destiniction of 
the letters did not come out on the master's 
deposition with frankness, but was added 
afterwards, when the circumstance had been 
disclosed by another witness; and he based 
his decision in the ease very much upon his 
conclusion that the master was in a gi-eat 
measure discredited, from the whole com- 
plexion of the case. In the case of The Ro- 
salie and Betty, 2 C. Rob. Adm. 343, 353, Sir 
William Scott says: '"What has been the 
conduct of the master? It Is said, and truly 
said, that in various parts of his evidence he 
is a gross falsifier, so as effectually to dis- 
credit his own testimony. But will this stop 
here? I apprehend not. It goes much far- 
ther, and extends to the character of his em- 
ployer; for, where a master prevaricates so 
gi-ossly as this man does, I cannot suppose 
that he would be a voluntary falsifier, or 
that, without an interest, or without instruc- 
tion or subornation, he would lead himself 
into such a labyrinth of fraud. I cannot help 
thinking that the conduct of this master has 
been such as will reasonably affect the credit 
and the property of his employers." In the 
case of The Rising Sun, 2 C. Rob. Adm. 104, 
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106, Sir .William Scott says: "Spoliation is 
not alone, in our courts of admiralty, a cause 
of condemnation; but, if then drcumstances 
occur to raise suspicion, it is not too much to 
«ay of a spoliation of papers, that the person 
icuilty of that act shall not have the aid of 
the court, or he permitted to give further 
proof, if further proof is necessary." The 
proof being satisfactory that papers on hoard 
of the PeterhofC ivere destroyed by the or- 
-ders of Captain Jarman, and such destruction 
not having been satisfactorily explained, but 
having been attempted to be explained by a 
resort to an absm-d and manifestly fabrica- 
ted stoiy, the inference -which the court must 
■draw from the destruction of the papers is 
that, if produced, they would have furnished 
proof of the unlawful character of the voyage 
• of the Peterhoff, and that she was carryhig 
contraband articles, destined to be delivered 
in the enemy's country, by transshipment 
from her at the mouth of the Rio Grande. 

There are many other concurring circum- 
stances, which are inconsistent with an hon- 
■est neutral commerce, and only consistent 
with a design to introduce contraband articles 
into the country of the enemy. The manifest 
of the cargo does not disclose the articles on 
board, but only mentions the cargo as consist- 
ing of boxes, bales, casra, kegs, coils, pack- 
ages, casks, bundles, chests, and trunks, ex- 
cept in a few unimportant instances; and, in 
one mstance. In the manifest, the word 
"rope," which had been written after the 
word *'coils," has been carefully erased. If 
the cargo Was in good faith designed for sale 
in the neutral market of Matamoras, a dis- 
<iosure, in the manifest, of the contraband 
articles on board would have done no harm, 
because the commerce would have been law- 
ful, and the merchandise not contraband, even 
though the entire cargo had consisted of mu- 
nitions of war. The suppression in the mani- 
fest, which is a most important paper to be 
carried by a vessel in time of war, in refer- 
ence to her cargo, especially when she is near 
the country of a belligerent, of all facts tend- 
ing to show what articles were on board de- 
signed and adapted for army and navy pm:- 
poses, cannot be looked upon in any other 
light than as a confession that those articles 
were desthied to be delivered in the en,emy's 
country, and for the enemy's use, and were, 
therefore, contraband. It is true that in- 
voices of nearly all of the cargo were on 
board, but those, invoices were almost all of 
them in the possession, not of the master, 
but of the passengers, and formed no part 
of the ship's papers. The proper paper of a 
vessel, to show the partictilars of her cargo, 
is her manifest; and, when the boarding ofS.- 
cer of a cruiser demands of the master of a 
merchant vessel the papers of his vessel, he 
obtains, as the paper showhig the particulars 
of the cargo, the manifest, and not the in- 
voices. In some of the treaties of the United 
States with foreign countries, it has been pro- 
vided that, when the two nations are at war, 
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the vessels of both of them, being laden, must 
be provided, among other papers, "with cer- 
tificates containing the several particulars of 
the cargo, that so it may be known whether 
any forbidden or contraband articles be on 
board of the same." The Amiable Isabella, 
6 Wheat. [19 U. S.] 1; Treaty of 1795 with 
Spain, art 17 (8 Stat. 14S); "Convention of 
1800 with France, art 17 (S Stat 18G). This 
rule exists and is to be administered, whether 
embodied in treaty stipulations or not, and the 
foundation of it is that in time of war, the 
documents properly constituting the docu- 
ments of a merchant vessel should show the 
particulars of her cargo, especially where, as 
in the present case, she was documented for 
neutral waters just outside the limits of the 
country of one of the belligerents, those neu- 
tral waters being extensively used as a mere 
convenience for the transshipment of cargoes 
boimd to that country. Moreover, there were 
no invoices whatever found on board for the 
sets of artilleiy barney, and the halters and 
halter chains accompanying the same, or for 
a large quantity of the harness rings and 
buckles, or for any of the quinine, chloroform, 
calomel, and other drugs addressed to Burch- 
ard & Co., Matamoras. So, too, the bills of 
lading found on board are of such a charac- 
ter as to indicate that the cargo was not in- 
tended, in good faith, to be delivered at Mata- 
moras, for sale or use there, but was to be 
delivered in the enemy's counti-y. No one of 
the thirty-nine bills of lading coverhig the 
cai'go contains the name of any consignee, 
with the exception of the one for the fifty- 
two padiages addressed to Burchard & Co., 
Matamoras. All the other bills, which em- 
brace all the rest of the cargo, declare the 
merchandise to be deliverable to the order of 
the shippers. Of the thirty-nine bills, twenty- 
one are indorsed to four pei-sons who were 
on board of the ve^el at the time of her cap- 
ture (three of them being passengers, and one 
being her master), nine are indorsed in blank 
(of which nine, two are for shipments made 
by Redgate, and two for shipments made by 
Spence, the owner of the vessel), and nine 
are not indorsed (of which nine, one is for 
goods of which Captain Jarman was the ship- 
per). AH the bills of lading, as well those 
indorsed specially to the passengers and mas- 
ter, as those indorsed in blank, and those not 
indorsed, and originals as well as duplicates, 
were found in the possession of the passen- 
gers or the master. Captain Jarman says 
That all the cargo, except what was consigned 
to Bittchard & Co., was represented by him- 
iself and the three passengers, Kedgate, Al- 
mond, and Bowden; and Kedgate says that 
the cargo would have been at the disposal of 
ihe persons holding the bills of ladhig. 
These bills of lading entirely fail to disclose 
the truth as to the contraband articles on 
board of the vessel- In the bill of lading for 
the cotton press, it is called a "hydraulic 
press," and the only other articles men- 
tioned in the bills of lading in such a manner 



PETERHOFF (Case No. 11,024) 



[19 Fed. Gas. page 352 J 



as to enable any one, on an inspection of 
lliem, to tell what articles, were to be found 
among the cargo, are the following: bagging, 
rope, wrought steel, seeds, nails, iron hoops, 
tin, gunny cloth, cotton wrapping, boots, iron 
drums, blankets, smiths' bellows, spades, 
shovels, anvils, and medicines. 

Under all the circumstances surrounding 
this case, and in view of all the departures 
from the ordinary course of commercial trans- 
actions, it is not credible that there was a 
design, in good faith, to seU and dispose of 
the cargo in the market of Matamoras. Of 
this nature is the inference to be derived from 
the character and quantity of the contraband 
portion of tlie cargo, if it had a hostile desti- 
nation. The gray blankets, tlie Blucliers anrl 
Blucher boots, the cavah-y and artillery 
boots, the artillerj' harness, and the coils of 
rope, were especially adapted to the use of 
the enemy, as were also the cotton press, the 
smiths' bellows and anvils, the quinine, chlo- 
roform, opium, morphine, and other dmgs, 
and the horseshoes, which the commissioners 
report to be horseshoes of a large size, it be- 
ing undex-stood that mules and small horses 
are used in Mi^co, as a general thing, while 
eavaliy hoi-ses are used by the enemy. An- 
other fact of marked significance is that 
among the passengers on board of the vessel 
were two residents of Texas, who, for the 
purposes of this case, must, under the adjudi- 
cations of the supi-eme court in Jecker v, 
Montgomery, IS How. [59 U. S.] 110, and in 
The Prize Cases, 2 Black [67 U. S.] 635, be 
considered as public enemies. One of them, 
Redgate, was, at the commencement of the 
war, a citizen of Texas, and admits, now, 
that he is a citizen of the United States. 
This admission he took great pains to make 
on the record of his testimony, having caused 
it to be corrected, by erasui*e and interlinea- 
tion, from his testimony as first given, which 
was that he was once a citizen of the United 
States, and now owed allegiance to Mexico, 
and thought he did not owe allegiance at 
present to the United States. He is the 
claimant, as owner, either alone or jointly 
with others, or as agent or consignee, of a 
considerable portion of the cargo, which por- 
tion must be condemned as being enemy's 
property, irrespective of all other considei-a- 
tions. The other passenger, Mohl, told the 
witness Tregidgo that he was a resident of 
Texas. He, with three other passengers— 
Edwards, Heyck, and Ellswoi-th— left the Pe- 
terhoff at Key West, because, as Captain 
Jarman testifies, they had no interest in the 
cargo. Mohl's persistence in refusing to per- 
mit the contents of the packages in question 
to be examined by any person, for the rea- 
son assigned by him, as stated by Captain 
Jarman, that the contents were a white pow- 
der, which was patented, and could not be 
seen by any one but himself and friends, 
taken in connection with the circumstances 
under which the package was thrown over- 
boai'd, and with the particular time selected 



for throwing It overboard, and with the fact 
that it had been previously arranged to 
throw the same package overboard, in case 
of the search of the Peterhoff by oflBlcers from 
the Alabama, besides leading to the conclu- 
sion that documents were contained in the 
package of a character so dangerous that 
they were thrown overboard when it was 
manifest that the officers from the Vander- 
bilt were about to search the Peterhoff, and, 
at the same time, so important to be pre- 
served that they were not sacrificed by Mohl 
save at the last extremity, and with the great- 
est reluctance, producing In Mohl, as testified 
to by Tregidgo, an appearance of great de- 
pression at the necessity of destroying the 
package, might perhaps warrant the presump- 
tion that Mohl was an agent of the enemy. 

The witness Tregidgo, who was formerly 
a midshipman in the British navy, and who 
stands entirely uncontradicted and unim- 
peached, testifies that he heard Mr. Heyck, 
one of the passengers, say that the cargo 
was to go across the river from Matamoras 
into Texas. Although this is hearsay evi- 
dence, yet, in a prize case, such evidence is 
sometimes the most reliable to prove the des- 
tination of the vessel and cargo. Tregidgo 
says that Heyck told him that he belonged 
to Texas. Heyck left the vessel at Key 
West, with Mohl and two other passengers. 
If it was intended that the cargo should 
be carried across the river from Matamoi-as 
into Texas, it was to be delivered directly 
into the enemy's country, and for the ene- 
my's use, and its transit through Mata- 
moras, for that purpose, would not be for 
any purpose of lawful commerce at Mata- 
moras, nor would it impress upon the cargo 
a neutral destination. 

Upon all the proofs in the case, therefore, 
notwithstanding the ostensible destination 
of the Peterhofe to neutral waters at the 
mouth of the Rio Grande, the actual hostile 
destination of the cargo must be considered 
as established. In arriving at this conclu- 
sion, I have, as heretofore stated, not given 
any weight to the circular letter of James 
I. Bennett & Wake, of November 24, 1862, 
produced upon the hearing, nor do I regard 
it as necessary, in consequence of any doubt 
I have as to the proper disposition to be 
made of this case, to open the case for fur- 
ther proof, in order to allow the introduc- 
tion of that letter in evidence. It is ap- 
parent, from a mere reading of the letter, 
that every circumstance proved in evidence, 
in respect to the Peterhofe and her cargo, 
is entirely consistent with the course of 
trade, marked out so specifically in the let- 
ter, in respect to can-ying goods into the 
country of the enemy and bringing back 
cotton in return, and it is entirely incon- 
sistent with any honest destination of the 
cargo to a Mexican market, for use or sale 
there. In addition, we have the facts, 
brought to light in the correspondence of 
October 27, 1862, between Pile, Spence & Co. 
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and their brokers, that the Peterlioff was 
to bring home a cargo of cotton from the 
Rio Grande; the recommendation, in the cir- 
cular letter, of Redgate, as being an "ex- 
pert in cotton," "resident nearly forty years 
in Texas and Mexico," and a gentleman 
whose services would be "of great value to 
shippers, in respect to his local knowledge 
and influence, as also as regai'ds agency of 
the inland transit, and landing and ship- 
ping of goods and cotton;" the fact, stated 
in the circular letter, that it was written 
for the guidance of those who might be "de- 
sirous of shipping to America," not to Mexi- 
co; the facts, stated in that letter, that "a 
Mr. Besbie, of the Confedemte States of 
America, holds a contract from that govern- 
ment, whereby he is to receive 100 per cent, 
on invoice cost, payable in cotton, at specie 
value, clear of all charges of freight, &c., 
for any goods he may deliver into the Con- 
federate States"; that such contract "has 
been authenticated by Mr. aiason and oth- 
ers," and that Besbie is willing to share 
the same, "say to the extent of 50 per cent., 
with any houses who may feel inclined to 
ship;" the facts, that Besbie, as testified to 
by several witnesses, came on board of the 
Peterhoff at Plymouth, and left ner again at 
Falmouth, that he was an American, and an 
officer in the "Confederate" army, and had 
his sword with him, and that, when he left 
the vessel, he announced his intention of 
going out to Mexico by another conveyance; 
the fact, that the circular letter announces 
that shippers may send out their own super- 
cargoes, that they need not avail themselves 
of Besbie's contract, but that, if they do 
not, they will not be sure of getting cot- 
ton, "as the wagon traffic cannot be prop- 
erly carried on without the aid of govern- 
ment support in the shape of teamsters to 
attend to cattle, and which the Confederate 
government will supply from the army, to 
facilitate the inland transport of goods, and 
the bringing back of cotton for the con- 
tract;" and that, "in the event of peace, the 
Confederate government, by the contract, 
binds itself to receive goods that are shipped 
but not delivered, and, for any orders not 
shipped, but in course of same, 10 per cent, 
profit upon invoice cost and charges." The 
contents of the circular letter, when viewed 
in the light of the evidence in the case, 
would, therefore, entirely warrant the court 
in holding that that letter, if necessary to 
be proved, and if proved in a proper man- 
ner, would be very material evidence to show 
the real character of the voyage of the Peter- 
hofif, and the true destination of her cargo. 
Contraband articles, destined for the use 
of the enemy, were found on board of the 
Peterhoff, covered by bills of lading indorsed 
to each of the claimants on the record, 
namely, Captain Jarman, Redgate and Alm- 
ond, and Bowden, who is represented by 
Redgate. Contraband articles were also 
found, destined for the use of the enemy, 
19FED.OAS — 23 
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shipped by Spence, the owner of the ves- 
sel. Therefore, all the claimants of the ves- 
sel and cargo had on board contraband ar- 
ticles, which were destined to be delivered, 
directly, or indirectly by ti'anssbipments, in- 
to the enemy's country, and for the nse of 
the enemy, and not for a sale or disposi- 
tion in the neutitil market of Mexico. The 
evidence is clear, that all the cargo on board 
was really represented by, and under the 
control of. Captain Jarman, Redgate, Alm- 
ond, and Bowden. Consequently, not only 
were the contraband articles subject to law- 
ful capture by a vessel of the United States, 
but the other articles on board, belonging to 
or represented by Captain Jarman, Redgate, 
Almond, Bowden, and Spence, embracing 
the entire cargo of the vessel, were subject 
to like lawful capture, notwithstanding the 
vessel was, at the time of her capture, on 
an ostensible voyage from England to neu- 
tral waters at the mouth of the Rib Grande, 
The settled rule of law is that where con- 
traband articles, destined for the use of the 
enemy, are found on board of a vessel, all 
other goods on board of that vessel belonging 
to the owner of the contraband articles, even 
those goods which are innocent, must share 
the fate of the contraband goods. Halleck, 
Int. Law, c. 24, § 6, p. 573; 3 Phillim. Int Law, 
§ 277; 2 Wildm. Int Law, 217; The Sarah 
Christina, 1 0. Rob, Adm. 237. I have al- 
ready, in this opinion, referred to the au- 
thorities which establish the principles of 
prize law which lead to the condemnation of 
this cargo. I discussed those principles veiy 
fully in the cases of The Stephen Hart [supra] 
and The Spi'ingbok [supra], but there are 
some features in the present case which de- 
mand special remark. The Stephen Hart was 
bound, on her papers, to Cardenas, in Cuba, 
and The Springbok to Nassau, N. P. Those 
parts, though sufficiently near the country of 
the enemy to induce their use for the trade in 
which those vessels were engaged, were yet 
sufficiently distant to expose their cargoes to 
great hazard of capture in their transit, after 
transshipment from those ports, to the 
enemy's ports. But the transit of the cargo 
of the Peterhoff from the neutral waters at 
the mouth of the Rio Grande into the enemy's 
country would have been attended with no 
danger whatever, those neutral waters being 
on the very border of the enemy's country. 
Every bill of lading of the cargo of the Peter- 
hoff (and the thirty-nine bills of lading found 
on board covered the entire cargo) contains a 
provision that the goods are to be taken from 
alongside of the ship at the mouth of the Rio 
Grande, within thirty days, in lighters, pi*o- 
vided such lighters can cross the bar; and 
the stipulation on the part of the vessel, in 
every bill of lading, is, to deliver the goods on 
the Rio Grande, in the Gulf of Mexico. After 
the lighters had crossed the bar, and ascend- 
ed the Rio Grande, which is the dividing line 
between the country of the enemy and Mex- 
ico, their freight might as well and as se- 
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curely be deliverecl in the enemy's country, on 
the left bank, as in the Mexican territory, on 
the right bank; and any transit of the goods 
through Matamoras, on their way to Texas, 
could not deprive the goods of the destination 
to the enemy's country, originally intended 
for and impressed upon them. If a pretended 
neutral commerce of this character, enjoying 
such facilities for the introduction of contra- 
band goods into the enemy's country, can be 
carried on without interference, and if the 
ostensible destination of a vessel, on her 
papers, to neuti-al waters at theemouth of the 
Kio Grande, be sufl&cient, even when attended 
by all the circumstances which appear in evi- 
dence in this case, in respect to the vessel 
and her cargo, to exempt both from seizure 
and condemnation, a veiy wide door will have 
been opened for the practice of fraud upon 
the belligerent rights of the United States; 
and the commerce of neutrals with the enemy, 
in supplying them with contraband articles, 
can go on in safety to an unlimited extent. 
The naked doctrine upon which this immu- 
nity is sought to be upheld is, that whatever 
the character of the cargo, and whatever its 
ulterior destination, it is protected from law- 
ful capture, so long as the vessel on board of 
which it is laden is pursuing a voyage be- 
tween neutral ports. The unsoundness of 
this docti'ine has been fully demonstrated. 

There is another principle of law, which 
has been applied by the court of admiralty in 
England to cases like the present one, and 
which has been pressed upon the court in 
this case by the special counsel for the cap- 
tors. He maintains that, where the neutral 
port or neutral territory lies in such imme- 
diate proximity to a port or territory of the 
enemy as to render it impossible to prevent 
contiuband articles from going immediately 
from one port or terrltoiy to the other, it is as 
much a violation of neutral obligations, to be 
followed by confiscation of the property when 
seized, to introduce contraband articles into 
the port or temtory of the neutral in time of 
war, as it is to carry them directly to the 
enemy's port or territory; that such was the 
position of the neutral waters at the mouth of 
the Rio Grande, and of the neutral port of 
Matamox-as, in respect to the state of Texas 
and the port of Brownsville; that lighters, 
laden with contraband aiticles, leaving a ves- 
sel at the mouth of the Rio Grande, and as- 
cending that river to deliver their freight at 
Matamoras, might as well deliver it at 
Brownsville, directly opposite, so far as re- 
gards the possibility of preventing such con- 
traband articles from reaching the enemy; 
and that it is not a sound proposition, that 
the proximity of a neutral port to the country 
of the enemy cannot in any noanner affect or 
impair neutral rights, in respect to com- 
merce with such neutral poit. We have, in- 
deed, the high authority of Sir William Scott 
for saying that the enforcement of belligerent 
rights demands and justifies a restriction up- 
on the commerce of neutrals with a neutral 



port thus situated; and he enforced such re- 
striction. In The Zelden Rust, 6 O. Rob. 
Adm. 93, a quantity of Dutch cheese, a con- 
traband article, was on board of a vessel des- 
tined to Corunna, in Spain. It was contended 
by the king's advocate that a destination to 
Corunna, a lawful poit, was, in fact, a des- 
tination to Fen'ol, an unlawful port, since 
those ports were both in the same bay, and 
so situated as to render it impossible to pre- 
vent supplies from going immediately to Ferr 
rol, for the use of the Spanish navy, if they 
were permitted to enter the bay unmolested, 
under an asserted destination to Corunna. Sir 
William Scott, after holding cheese to be a 
contraband article, says: "Corunna is, I be- 
lieve, itself a place of naval equipment in 
some degree; and if not so exclusively, and 
in its prominent character, yet, from its vi- 
cinity to Ferrol, it is almost identified with 
that port These ports are situated in the 
same bay, and, if the supply is permitted to 
be imported into the bay, it would, I conceive, 
be impossible to prevent it from going on im- 
mediately, and in the same conveyance, to 
Ferrol. There is, in this respect, a material 
difference between the present case and the 
ease which happened yesterday," (The Frau 
Margai'etha, 6 C. Rob. Adm. 92,) "of similar 
articles going to Quimper. That port, though 
in the vicinity of Brest, is situated on the 
opposite side of a projecting headland or 
promontory, so as not to admit of an imme- 
diate commimication, except by land car- 
riage. Without meaning to interfere with 
the principles of that decision, I think my- 
self warranted to consider this cargo, on the 
present destination, as contraband, and, as 
such, subject to condemnation." On the prin- 
ciple of this decision, the cargo of the Peter- 
hoff was lawfully captured, and liable to con- 
demnation, even though it was honestly des- 
tined to the port of Matamoras, to be there 
used or sold. 

The principle thus maintained in the case 
of The Zelden Rust, is recognized in the de- 
cision of the same judge in the case of The 
Maria, 6 O. Rob. Adm. 201. In that case, 
the French then enemies of Great Britain, 
were in possession of one bank of the river 
Weser, the neutral port of Bremen being on 
the other bank; and a blockade of the river 
had been instituted by Great Britain. The 
cargo of the vessel was sent from Bremen, 
in lighters, to the Jade, to be shipped to 
America, while the vessel herself went in 
ballast from the Weser to the Jade, and there 
took on board her cargo. In delivering his 
opinion, in that case. Sir William Scott says 
(page 203): "A blockade imposed on the 
Weser must, in its nature, be held to afCect 
the commerce of Bremen; because, if the 
commerce of all the towns situated on that 
river is allowed, it would be only to say, in 
more indirect language, that the blockade 
itself did not exisL It cannot be doubted, 
then, on general principles, that these goods 
would be subject to condemnation, as hav- 
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ing been conveyed through the Weser; and j 
■whether that was affected in large vessels j 
or in small, would be perfectly insignificant 
That they were brought through the mouth 
■of the blockaded river, for the purpose of • 
being shipped for exportation, would sub- 
ject them to being considered as taken on a 
-continued voyage, and as liable to all the 
jsame principles that axe applied to a direct 
Toyage, of which the terminus a quo and the 
terminus ad quem are precisely the same as 
those of the more circuitous destination." 
Thus, the court of admiralty of Great Brit- 
ain condemned contraband goods going to 
the neutral port of Corunna, where there was 
no suspicion of there being destined to the 
hostile port of Ferrol, upon the sole ground 
that it would be impossible to prevent those 
articles, when they reached Corunna, from 
going immediately to Ferrol, if they were 
permitted to enter, unmolested, waters that 
were common to both. of those ports. And 
the same court condemned goods which wea'e 
■carried from the neuti-al port of Bremen, 
through the mouth of the blockaded river, 
■on which it is situated, upon the ground that 
the blockade could not exist for any pi-ac- 
tlcal purpose, unless the commerce of Brem- 
-en, although neutral, was to be affected by 
it; and it held the doctrine that, if goods 
■could not reach the sea from Bremen without 
50ing through the blockaded waters, they 
■could not depart from Bremen at all. The 
necessity of the case was held, under the law 
of nations, to Justify, in the one case, the 
stoppage of commerce in contraband articles 
to Corunna; and, in the other case, the stop- 
page of all commerce from Bremen. The jus- 
tification for the rule urged in the one case 
was, that the articles, if permitted to go to 
■Corunna, could not be prevented from go- 
ing to I'"'errol; and, in the other case, that 
the blockade could not exist without affecting 
the commerce of Bremen. These principles, 
if applied by this court to the case of the 
Peterhofif, as being necessary for the mainte- 
nance of the belligerent rights of the United 
States, with respect to the neutral waters ofC 
the mouth of the Rio Grande, and to com- 
jnerce with the port of Matamoras, would jus- 
tify the condemnation of the cargo, not only 
the contraband portion, but that which was 
not contraband. I am not prepared, haw- 
•ever, to apply those principles to this case, 
•or to express an approval or disapproval of 
their soundness. The necessities of the case 
do not, in my opinion, demand a decision 
upon those points. 

It is apparent, from the terms of the cor- 
respondence of October 27, 1862, between 
James I. Bennett & Wake, and Pile, Spence 
& Co., that the adventure of the Peterhoff, in 
taking out a cargo to the Bio Grande, with 
the intention of bringing home, in return, 
3. cargo of cotton, was an adventure in which 
James I. Bennett & Wake, as brokers, and 
Pile, Spence & Co., as representing Joseph 



Spence, a member of that firm, and the own- 
er of the Peterhofif, were to be interested 
jointly. No charter of the vessel from Spence 
to any person has "been produced, unless the 
coiTespondence referred to is to be consid- 
ered as a charter, ^ames I. Bennett & Wake 
were employed as brokers by Pile, Spence & 
Co., on behalf of Spence, to obtain the out- 
ward cargo for the vessel, and, as such bro- 
kers, their names appear on the manifest. 
Captain Jarman says that he was appointed 
to the command, of the vessel by Spence, and 
that she was delivei-ed to him by Spence. 
According to the well settled rule of law, 
therefore, Spence must be held responsible 
for all that was done by his agent. Captain 
Jarman, and for the employment of the ves- 
sel by Captain. Jarman, knowingly, in carry- 
ing contraband articles to the country of the 
enemy, irrespective of the fact that Spence 
himself shipped on board of her, as an ad- 
venture, 90 coils of tarred hemp rope, which 
are found to have been contraband articles 
going to the country of the enemy, and also 
the cotton press, and the smiths' bellows and 
anvils, and various other articles. Where the 
vessel belongs to the owner of the contra- 
band articles, or where there are cu'cum- 
stances of fraud as to the papers or the des- 
tination of the vessel or the cargo, and thus 
an attempt, under colorable appearances, to 
defeat the rights of a belligerent, the vessel 
which carries the contraband articles will 
be condemned, and the penalty on the vessel 
will not be limited merely to a loss of freight 
and expenses. The Bingende Jacob, 1 0. Rob. 
Adm. 89; The Jonge Tobias, Id. 329; The 
Franklin, 3 0. Rob. Adm. 217. So, too, the 
vessel will be condemned, not only where her 
owner is privy to the carriage of contraband, 
but where the master of the vessel, as the 
agent of such owner, interposes so actively 
in the fraud as to consent to give additional 
color to it by sailing with false papers. The 
Franklin, 3 0. Rob. Adm. 217, .,221^- note;. 
The Mercurius, 1 C. Rob. Adm, 2SS, note; 
The Edward, 4 C. Rob. Adm. 68; The N6u- 
tralitel, 3 C. Rob. Adm. 295; Garrington v. 
Merchants' Insurance Co., 8 Pet. [33 U. S.] 
493, 520, 521. So, also, if the owner of a 
vessel places it under the control of a mas- 
ter, who permits it to carry, under false pa- 
pers, conti-aband goods, ostensibly destined 
to a neutral port, but in. reality going to the 
country of the enemy, he must sustain the- 
consequence of such misconduct on the part 
of his agent The Ranger, 6 C. Rob: Adm. 
125; Jecker t. Montgomery, 18 Ho^. [59 U. 
S.] IIG, 119; The Mercurius, 1 C. Rqby Adm. 
80. A neutral owner of a vessel is, as a gen- 
eral rule, held responsible for all the acts 
of the master of his vessel, committed in 
violation of the rights of a belligerent The 
Vrouw Judith, 1 C. Rob. Adm. 150; The 
Columbia, Id. 154; The Hiawatha, 2 Black 
[67 TJ. S.3 635, 67& I can come to no other 
conclusion in. this case than that the acts of 
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Captain Jai-man, in signing bills of lading 
of tlie character of those in the present case, 
and in sailing with a manifest giving no ade- 
quate information as to tlie contraband goods 
on board, and in causing the destruction of 
papei-s, and in fabricatipg the absurd story 
about the -white powder, and, in addition, in 
testifying that the vessel, the whole of whose 
cargo, except the cases directed to Burehard 
& Co., was, as he says, represented by Al- 
mond, Redgate, Bowden and himself, had no 
goods on board which he considers con- 
traband of war, and in averring his inability 
to specify the contents of his cargo, when he 
himself was the indorsee of bills of lading 
covering conti-aband articles, must be re- 
garded as evidence that he entered upon a 
systematic course of concealment of the real 
character of the contraband articles on board, 
so as to subject the vessel to condemnation 
as the, result of such fraud, when, under oth- 
er circumstances, she might go free, even 
though her cargo was confiscated. Moseley, 
Conti'. War, 97, 98. A master is, in time of 
war, bound to know the contents of his car- 
go, and cannot be permitted to aver his 
ignorance of the contents of contraband pack- 
ages on board of his vessel. The Oster Ris- 
oer, 4 C. Rob- Adm. 199. 

The capture of the Peterhoff on the high 
seas, at the place of her capture, was law- 
ful. From the moment a vessel, having on 
board contraband articles, which have a des- 
tination to the enemy's country, leaves her 
port of departure, she may be legally captur- 
ed; and it is not necessary to wait until the 
goods are actually endeavoring to enter the 
enemy's country, the penalty attaching the 
moment the illegal transpoitation commen- 
ces. Halleck, Int liaw, c. 24, § 7, p. 573; 
2 Wildm. Int. Law, 218; 1 Duer. Ins. 026. 
§ 7; The Imina, 3 C. Rob. Adm. 167; The 
Ti-ende Sostre, 6 C. Rob. Adm. 390, note; 
The Columbia, 1 C. Rob. Adm. 154; The 
Neptunaa. 2 0. Rob. Adm. 110. 

An appeal to the supreme cnuvt was taken 
in this case within ten days after the decree 
was made, and the vessel was taken by the 
navy department, for the use of the govern- 
ment, at an appraised valuation of $80,000. 
No application was made to the court, on the 
part of the claimants, for leave to put in 
further proof, and most clearly this is not a 
case where the privilege of further proof 
would be tendered to the claimants. 

The vessel and cargo are, both of them, 
condemned. 

[NOTE. On appeal to the supreme court the 
decree of this court was reversed, except as to 
a part of the cargo, and as to that affirmed. 
5 Wall. (72 U. S.) 28. Pending the appeal in 
the supreme court, the district court refused to 
order the costs of the prize commissioner to be 
paid out of the funds of this case, holding that 
the appeal removed the cause from that court, 
and placed the prize property exclusively under 
the control of the appellate court. Case No. 
11,025.] 



Case No. 11,035. 

The PETERHOFF. 

[Blatchf. Pr. Cas. 620.] i 

District Court, S. D. New York. Jan., ISGo. 

Appeal ix Prize Cases— Effect upon the Prop- 
erty— Cases Pending Appeal— Cap- 
ture ox Land— Title. 

1. An appeal to the supreme court from th& 
decree of this court in a prize cause removes the 
cause from this court, and places the prize prop- 
erty exclusively under the control of the appel- 
late tribunal. 

2. Pending such an appeal, this court refuses 
to order the costs of the prize commissioner to- 
be paid out of the funds in this case. 

3. The distinction stated between the effects 
of a capture of property on land by a belliger- 
ent and of a capture of prize property at sea. 

4. In the former case the title passes as soon 
as the capture is complete. In the latter the 
right of property remains unchanged until a final 
decree of condemnation by the courts of the 
country of the captors. 

In admiralty. 

BETTS, District Judge, This suit was ter- 
minated in the district court on the last day 
of July term, 1863, by the condemnation as- 
prize of the steamship and cargo. [Case No. 
11,023.] A final decree of forfeiture was en- 
tered against the vessel and cargo on the 
1st of August thereafter [Id. 11,024], and on 
the 8th day of the same month the caus(v 
was removed, by appeal, to the supreme 
court of the United States, pursuant to the 
provisions of the act of congress "to regu- 
late proceedings in prize cases," approved 
March 3, 1863 (12 Stat. 759, §§ 7, 8). The 
cause was thereupon removed, by such ap- 
peal, to the supreme court, where it is now 
pending, awaiting, on the docket of the courts 
its regular course of hearing and final de- 
termination. 

The removal of the cause from the dis- 
trict court necessarily takes from that court 
all authority over the subject-mattei-s in- 
volved in the suit, and places them exclusive- 
ly under the control of the paramount tri- 
bunal. The latter body alone has capacity 
to change the position or use of the res, 
while it is under contestation. In matters 
of prizes held for adjudication, the tenure 
of the property seized is eminently quali- 
fied, provisional, and destitute of absolute 
ownership. The captoi-s, by the universal 
rule of the modern law of civilized nations, 
became only keepers of the arrested prop- 
erty, for the purpose of submitting it to ju- 
dicial inquiry and judgment; the question 
of its confiseability for violation of the laws 
of war preceding and overriding all other 
questions of title or possession by the cap- 
tors. It would constitute an undeniable out- 
rage on those laws for the government of 
the United States, through any of its de- 
partments, executive, judicial or military. 



1 [Reported by Samuel Blatchford, Esq.] 
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xo appropriate this prize or its proceeds, 
mero motu, without the preliminary of a 
Josal scmtinj' and condemnation, prosecuted 
in due form of legal procedure. The dis- 
tinction between the capture of property 
by a belligerent during war waged on land, 
and a prize seizure, is as definitely marked 
in consequence and efCect, as if the two had 
no common foundation of authority. 1 Kent, 
<:omm. 101, 102, note 6; Halleck, Int Law, 
-c. 30, §§ 1, 4. When property is captured 
■on land by a belligerent, the title passes 
and is vested so soon as the capture is com- 
plete, and the property then belongs abso- 
lutely to the sovereign. In regard to a prize 
taken at sea, the right of property is not 
■changed by the seizure alone. The prize re- 
mains in the hands of the captor, lawfully 
sequestrated, under a species of trusteeship, 
awaiting a trial at law in the courts of the 
nation seizing it. While undergoing the 
processes of law necessary to ascertain its 
■character, it is exempt from all power of 
the captors other than that of safe-keeping 
for the purposes of trial, and of determin- 
ing its culpability. Until the decree of the 
prize court has transferred the title of the 
prize to the capturing power, the lawful 
proprietorship continues with the original 
possessor, subject to no other use or appro- 
priation by its occupant than that of safe- 
keeping under arrest, pending judicial pro- 
•ceedings seeking its forfeiture. 

Manifestly, in that status of the property, 
it cannot be lawfully divested of its condi- 
tion of pledge, so long as the question of its 
lawful ownership is undetermined and rests 
under judicial advisement. These considera- 
tions are irrefragable, in respect to the func- 
tions of a court of dernier resort within 
whose cognizance the property may be 
placed; and more especially there is no 
shadow of authority existing in a tribunal 
from whose jurisdiction a subject of litiga- 
tion is carried by appeal to a superior one, 
to recur to and exercise a renewed power 
over the subject-matter, after it has been 
transferred and submitted to the exclusive 
judgment of the ultimate tribunal. 

It is within the competency of the supreme 
court, on the appeal in this cause, to de- 
■eree the suit null and void; to order a new 
trial; to deny the recovery of costs, or to 
adjudge, at its discretion, any modification 
of the forfeiture pronounced against the 
prize by the district court, which the court 
of last resort may regard as equitable and 
just. The inferior court cannot lawfully in- 
tercept that corrective authority of the su- 
perior court, and prevent, by otherwise dis- 
posing of the res itself, while the appellate 
<?ourt may be in the act of rectifying the in- 
jury inflicted on the appealing party, that 
order of remedy which is most appropriate 
and desirable to the aggrieved suitor. 

There is no effective judgment against the 
prize property or its proceeds remaining on 
the records of the district court In prin- 



ciple, its orders to devote the proceeds of the 
captured property to the payment of the 
costs and expenses of the suit, while the 
cause remains within the control of the su- 
preme court, for final decision, can be no 
more appropriate and availaMe than direc- 
tions from it to make full distribution of the 
proceeds of the prize among the captors, to- 
gether with costs. 

It seems to me a misapprehension of the 
case of The Collector, 6 Wheat [19 XT. S.] 
194, to regard it as laying down the doc- 
trine, that after an appeal to the supreme 
court, the funds connected with the cause 
still remain subject to the order and dis- 
posal of the inferior court. On the contrary, 
the opposite conclusion appears to be plainly 
stated. The inferior court remains the cus- 
todian of the proceeds in the cause under 
litigation while it is pending in the supreme 
court, but the inferior couxi; is expressly in- 
hibited from making any order respecting 
the property whether it has been sold and 
the proceeds paid into court, or whether it 
remains specifically, or its proceeds remain 
in the hands of the marshal. The property 
or fund in this suit is undoubtedly in the 
keeping or charge of the district court, or 
of the sub-treasury, as its actual depository, 
but the lawful control of it belongs to tlie 
supreme court, in all particulars. 

These principles will preclude my granting 
the motion of the counsel on the part of the 
prize commissioner, for an order directing 
the payment of the costs taxed in his favor 
in this case out of the funds deposited in 
charge of this court, and it is, accordingly, 
not necessary to discuss the further ques- 
tion presented, and much urged, respecting 
the right of the commissioner to have those 
costs declared to be payable out of the pro- 
ceeds of the cause in court, or, in case of 
the deficiency of that fund, out of the ju- 
diciai-y fund in the treasury. It is under- 
stood that that question is to come before 
the court, in other cases, now on appeal 
from this court to the supreme court, in 
which a decision upon the point may be- 
come practically important, and not be mere- 
ly speculative and inactive. The considera- 
tion of the question may, I think, more ap- 
propriately abide an occasion which shall 
demand its determination. 

I am by no means prepared to accept the 
qualified provision in the 13th section of the 
prize act of June 30, 1864 (13 Stat 311), 
that the district court notwithstanding the 
appeal to the supreme court "may still pro- 
ceed to make a decree of distribution, so 
far as to determine what share of the prize 
shall go to the captors, and what vessels 
are entitled to participate therein," as giv- 
ing authority to the district court to pay out 
of its registry or charge the moneys or fund 
under appeal in the supreme court I am 
inclined rather to regard it as a strongly Im- 
plied inhibition to the district court against in- 
termeddling in any way with the actual dis- 
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posal of the funds left in Its charge, except 
in execution, of positive directions of the su- 
preme court 



Case Wo. 11,0S6. 

PETERKIN V. NEW ORLEANS. . 

[2 Wooas, 100; 1 22 Int. Rev. Ree, 11; 23 
Pittsb. Leg. J. 90.] 

Circuit Court, D. Louisiana, Nov. Term, 
1875. 

l^fUVlOIPAI, COIIPOKATIOSS — SEIZOBB OP TAXES 
AIi'D ReVESDES ON EXECUTION — 

Bank Deposits. 

1. The taxes and public revenues of a munici- 
pal corporation cannot be seized on execution 
by its creditors, although the corporation is in 
debt and has no means of payment except the 
taxes which it is authorized to collect. 

2. Neither the place nor manner in which the 
revenues of a munidpal corporation are kept 
divests them of their public character or sub- 
jects them to be diverted, at the suit of credit- 
ors, from the purposes for which the law author- 
ized them to be collected. 

3. Such revenues are protected from seizure 
or attachment by creditors, although they may 
have been deposited in a bank for safe keep- 
ing, and the bank has thereby become the debt- 
or of the corporation for the amount so deposit- 
ed. 

[Cited in New Orleans v. Morris, Case No. 
10,182.] 

4. An act of the legislature required a munici- 
pal cori)oration to levy each year a special tax 
sufficient to pay the anmial interest on certain 
of its designated bonds: Hdd, that the act au- 
thorized and required the levy of a tax to pay 
interest after the maturity of the bonds as well 
as before. 

Heard on motion to dissolve attachment. 
The plaintiff [W. S. Peterkin] being the hold- 
er of certain bonds issued by the city of New 
Orleans in aid of the Opelousas Railroad and 
of the Jackson Railroad, and the tjonds hav- 
ing become due and remaining unpaid, had 
reduced the same to judgment in this court. 
In pursuance, as it is claimed, of the original 
act which authorized the issue of the bonds, 
the city had levied a tax to pay the interest 
thereon, and a fuhd for this purpose, amount- 
ing to $105,000, had been deposited by the 
city in the Louisiana National Bank. It was 
deposited in the bank to the credit of the fund 
for the payment of the interest on the bonds, 
but was not sufficient to pay the interest on 
all the bonds. The plaintiff having, as stated, 
I'ecovered a judgment both for the principal 
and interest due on his bonds, had attached 
this fund and sei^ved notice of garnishment 
upon the Louisiana National Banli. The mo- 
tion was to dissolve this attachment, 

B. P, Jonas, City Atty,, for the motion. 
T. J. Semmes. eonti-a. 

WOODS, CuTCuit Judge. It is claimed in 
behalf of the city that the taxes and public 
revenues of a municipal corporation cannot 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 



be seized under execution against it, and that 
the doctrine of the inviolability of the public 
revenues by the creditor is maintained, al- 
though the corporation is in debt and has no 
means of payment but the taxes which it is- 
authorized to collect Dill. Mun. Corp, § 64; 
Egerton V. Third Municipality, 1 La. Ann. 
435; Third Municipality v. Hart, 6 La. Ann. 
571. This, as a general rule, is conceded; but 
it is claimed that the circumstances of this 
case make it an exception. 

1. It is said that the city having deposited 
this money in a bank, the bank has thereby 
become the debtor of the city, and the fund 
has lost its distinctive character as publie 
revenue and become simply a debt due the 
city from the bank, and subj'ect to garnish- 
ment by any creditor of the city. In sup- 
port of this view the cases of Stetson v. Gur- 
ney, 17 La. 162, and Nonis v. Hero, 22 La. 
Ann. 605, are cited, where it is held that 
money deposited in a bank by an agient in 
his own name cannot be identified, and be- 
comes a debt due the depositor from the bank,, 
and is not a debt due the principal. 

This argument applies to ail the funds of 
the city raised by taxation for all purposes. 
So that if we give this theory full force, it 
follows that whenever a municipal corpora- 
tion, either from necessity or as a matter of 
convenience, dejwsits its revenues in a bank 
to be drawn upon for public uses, no matter 
to what purpose appropriated, they are liable 
to he seized by its creditors; that funds for 
feeding prisoners, sustaining hospitals, light- 
ing the streets, keeping a supply of water 
for the extinguishment of fires, paying the 
police, etc., are all subj'ect to be appropriated 
by any enterprising creditor who chooses to 
make the necessary effort If funds raised 
for the payment of interest can be seized be- 
cause the city has deposited them in a bank, 
it follows that funds raised for any of the 
other purjwses named may also be seized. I 
do not think the maimer or place in which 
the public revenues of a municipal corpora- 
tion are kept divests tbem of their puhlie 
character, or subj"ects them to be diverted 
from the purposes for which, and for which 
only, the law authorized them to be collected. 
In my judgment, a municipal corporation 
stands in a different plight from an individual 
in such a case. The officers of a city charged 
with the execution of a great public trust, on 
which depend the comfort safety, lives and 
property of the inhabitants, cannot by the 
manner in which they keep the public reve- 
nues, subj'ect them to seizure by the pubUe 
creditoi-s, and thus defeat the very purposes 
for which the municipal body was created. 
The fact therefore, that the city made the 
Louisiana National Bank the depository of 
its public revenues, does not subj'ect them to- 
seizure and garnishment 

2, It Is claimed that the law authorizing 
the city to issue the bonds held by plaintiff, 
only authorized the city to levy a tax to pay 
the interest thereon until their maturity; that 
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the fund attached -was for interest on the 
bonds after maturity, and is therefore a 
property of the city which is not applicable 
by law to any specified purpose, and is thei'e- 
fore subject to seizure by any creditor who 
has a judgment against the city. But the law 
does not so read. It provides that "a spe- 
cial tax on real estate and slaves shall be 
levied in January of each year sufficient to 
pay the annual interest on said bonds, * * 
provided that no levy of a tax for the pay- 
ment of interest on said bonds shall be made 
after the payment of dividends of 6 per cent 
per annum on the stoelv of the company held 
by the city." Under this act, the authority 
to levy a tax for the payment of the interest 
upon the bonds is just as clear, and the duty 
just as impei-ative, after the maturity of the 
bonds as before, imless the stock for which 
the bonds were issued pays dividends of 6 
per cent., which is not and never has been the 
case. If the city refused to levy a tax for 
interest after the maturity of the bonds, 1 
think a bondholder who had reduced his bonds 
to judgment might have the writ of manda- 
mus to compel the city to levy and collect 
the tax. The collection of the money seized 
was, therefore, authorized by law. It was 
collected for a special purpose, and it can- 
not be diverted from that purpose by the 
vigilance and enterprise of the city's cred- 
itors. The officers of the city could be com- 
pelled by mandamus, at the instance of 
creditors having judgments on their bonds, 
to apply the funds so raised to the payment 
of interest pro rata on all the bonds of this 
class. It therefore follows that no single 
creditor has the right to seize the whole fund 
for his sole benefit and apply it to the pay- 
ment of the principal as well as the interest 
of his debt This fund must be applied" to 
the purpose for which the law authorizes its 
collection, and no other.. The attachment 
must therefore be dissolved. 



Case I^o. 11,027. 

Ex parte PBTEES, 

H DiU. 169; 4 Law & Eq. Hep. 232.] i 

Circuit Court, "W. D. Missouri. Aug., 1877. 

Habeas Corpus— Rev. St. § 1024, Cossthued— 
CcMULATivE Judgments. 

1. The petitioner for the writ of habeas cor- 
pus entered a general plea of guilty, in the dis- 
trict court, to an indictment containing four 
counts, and setting forth at least two distinct 
offences of a similar character, and was sen- 
tenced to two years imprisonment upon each 
count, each term commencing at the expiration 
of the preceding term; after two years, but be- 
fore the expiration of four years, he applied to 
be discharged on habeas corpus, on the ground 
that the court had no authority to render cumu- 
lative judgments: Meld, that the judgment of 

1 FReported by Hon. John P. Dillon, Circuit 
Judge, and here reprinted by permission. 4 
Law & Eq. Rep. 232, contains only a partial re- 
port] 



the court, when collaterally assailed, was not 
wholly void, and was good to the extent of four 
years imprisonment at least 
[Cited in Ex parte Peters, 12 Fed. 4G2.] 
2, Section 1024 of the Revised Statutes con- 
strued and applied. 
[Cited in Ex parte Hibbs, 26 Fed. 427.] 

This is a petition by F. W. Petere for a 
writ of habeas corpus. The Indictment on 
which petitioner was convicted in the dis- 
trict court of the United States, contains four 
counts. The first count charges that Peters, 
on the 28th day of October, 1874, did forcibly 
break into the post-office at Bucklin, Linn 
county, Missouri, with the intent to commit 
larceny therein. The second coimt charges 
that the defendant, Peters, on the same day, 
did steal a certain letter, containing §750, out 
of the same post-office. The third count char- 
ges that Peters, on the 12th day of November, 
1874, did forcibly break into the post-office 
and the building used in part as the post- 
office at Unionville, Putnam county, Mis- 
souri, with the intent to commit a larceny 
therein. The fourth count charges the steal- 
ing, at the same place, and on the same day, 
and out of the last mentioned post-office, by 
defendant Peters, of two letters, containing 
§157 in money. 

The defendant pleaded guilty, and was sen- 
tenced as shown by the return to the writ of 
habeas corpus, which return is as follows: 

"Now, at this day, comes the warden of the 
penitentiary of the state of Missouri, and 
makes return of the writ of habeas corpus 
issued by order of this court upon the appli- 
cation of said P. "W- Peters therefor, and 
states and certifies to this honorable court, 
that said P. W. Peters is now held and de- 
tained within said penitentiary, and under 
the custody of the undersigned as the warden 
thereof, under and by virtue of a commit- 
ment issued out of the district court of the 
United States for the Western district of 
Missouri, in pursuance of the conviction and 
sentence of said Peters by said couit, which 
said commitment is as follows: 

"'United States of America, "Western Dis- 
trict of Missouri. In the District Covurt of 
the United States for the Western District of 
Missouri. Be it remembered: That, at a reg- 
ular term of the district court of the United 
States for the Western district of Missouri, 
begun and holden in the city of Jefferson, in 
said district, on the first Monday, the 1st day 
of March, A. D. 1875, and on Monday, lilarch 
8th, the following proceedings were had: 
"Monday, Mai-ch Sth, 1875. The United States 
V. P. W. Peters, alias John G. Crawford. In-, 
dictment for breaking into post-office and 
stealing letters therefrom. On this day comes 
the district attorney, on behalf of the United 
States; and also comes the defendant, P. W. 
Peters, alias John G. Crawford, in his own 
proper person, and by his attorney, N. 0. 
Kouns, and, with leave of court withdrew 
his plea of not guilty, heretofore recorded 
herein, and for plea says he is guilty as char- 



PETERS (Case No. 11,027) 



[19 Fed. Cas. page 360] 



ged in the indictment preferred against him; 
and it being forthwith demanded of the de- 
fendant if he has anything further to say why 
the court here should not proceed to pro- 
nounce judgment against him, saj'S he has 
nothing further to say than he hath said. 
And thereupon, all and singular the premises 
being seen and fully understood, it is adjudg- 
ed that the said F. W. Peters, alias John G. 
Crawford, be imprisoned and confined to hard 
labor for the term of two years in the Mis- 
souri penitentiary, under each count, of four 
counts of the indictment; the first tei-m to 
commence on the 8th of March, 1875; the 
second term to commence on the expiration 
of the first term of two years; the third term 
of two years to commence on the expiration 
of the second term of two years; and the 
fourth term of two years to commence on the 
expu-ation of the third term of two years; 
and said four terms to constitute a continu- 
ous imprisonment of eight years. And it is 
further adjudged that defendant pay a fine 
of one dollar." T^Tiereupon the prisoner, P. 
W. Peters, alias John G. Crawford, is re- 
manded into the custody of the marshal, who 
is commanded forthwith to deliver the said 
F. W. Peters, alias John G. Ci-awf ord, at the 
penitentiary of the state of Missouri, into the 
custody of the warden thereof, together with 
a copy of this judgment. In witness where- 
of, I have hereunto subscribed my name and 
afiixed the seal of said court, at my office, in 
the city of Jefferson, in said district, this 8th 
day of March, A. D. 1875. [Signed] Alfred 
S. Krekel, Clei-k United States District Com*t, 
Western Disti-iet of Missouri. [Seal.] 

" *A ti-ue copy: George Smith, TJ. S. Mar- 
shal. By S. 0. Tenny, Deputy,' 

"He further states that said F. W. Peters, 
alias John G. Crawford, under and by virtue 
of said commitment, was delivered into the 
custody of the warden of said penitentiary 
by the United States mai'shal, on the 9th day 
of March, 1875, and that he has since that 
time been imprisoned and confined at hard 
labor in said penitentiary; and that his term 
of imprisonment, according to said commit- 
ment, and the judgment, and the sentence 
therein recited, will not expire until the 8th 
day of March, 1883. All of which I hereby 
certify. J. R. Willis, Warden of the Missouri 
Penitentiary." 

The facts set forth in the return of the 
warden were not contested- Section 1024 of 
the Revised Statutes, referred to in the opin- 
ion, Is as follows: ""^Tien there are several 
charges against any person for the same act 
or transaction, or for two or more acts or 
transactions of the same class of crimes or 
offences, whicJi may be properly joined, in- 
stead of having several indictments the whole 
may be joined in one indictment in separate 
counts; and if two or more indictments are 
found in such cases, the court may order 
them to be consolidated." 



N. 0. Kouns, for petitioner. 
A, W. atullins, Dist Atty., and M. T. 0. 
Williams, for the United States. 

Before DILIxON, Circuit Judge, and KRE- 
KEL, Disti-ict Judge. 

DILLON, OU'cuit Judge. The case was sub- 
mitted at the term, and as it involved an im- 
portant question, time was taken to consid- 
er it. 

I have given it considerable reflection, and 
have submitted the record and the arguments 
to Mr. Justice Miller. He was strongly in- 
clined to the opinion that the most favorable 
view to the petitioner is that at least two dis- 
tinct offences were charged, one in the first 
and one in the third count; that after con- 
viction, by force of section 1024 of the Re- 
vised Statutes, these two offences must be 
treated, in this proceeding, as having been 
"properly joined," the defendant having tak- 
en no exception to the joinder at or before the 
trial, but having pleaded guilty to the whole 
indictment, and that, as a consequence, the 
judgment of the court is good to the extent of 
four years imprisonment at least; and that 
since that period has not elapsed, the peti- 
tioner is not entitled to his discharge on ha- 
beas corpus at this time. 

Without going into the learning as to the 
power to render cumulative judgments in 
criminal cases, either in felonies or misde- 
meanors, or whether the offences charged 
against the petitioner are felonies or misde- 
meanors, nor what is the effect, logical or 
legal, of section 1024 of the Revised Statutes 
upon the rule or doctrine of the common law 
in this behalf, I concur in the view which im- 
pressed Justice Miller as the sound one, and 
which is above Indicated; and I hold that the 
petitioner is not entitled to his discharge at 
this time. Whether he can successfully ap- 
ply to be discharged on habeas corpus at the 
end of four years, we do not determine. 

This case coming before us on habeas cor- 
pus, is distinguishable from U. S. v. Ma- 
guhre [Case No. 15,708], and, besides, the 
whole question as to the power of the federal 
coifft to render cumulative judgments was in 
that case expressly left open for further con- 
sideration. In this collateral proceeding it 
must be taken, for the reasons above suggest- 
ed, that at least two offences were properly 
joined; and that, although the judgment of 
the court may have been erroneous, it was 
not void. The petitioner must be remanded. 
Ordered accordingly. 

[NOTE. The two terms of two years eacli 
having expired, the petitioner renewed his ap- 
plication for discharge, alleging that the other 
sentence of four years was illegal, owing to the 
fact that distinct offences were improperly 
joined. The court held, however, that separate 
offences, growing out of the same transactions, 
may be joined, and the prayer of the petitioner 
was denied. 12 Fed. 461.] 

See Ex parte Shaffenburg [Case No. 12,696]; 
Ex parte Parks, 93 U. S. 18. 
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Case Wo. 11,038. 

PETERS et al. t. BOWMAN et al.i 
District Court, N. D. Mississippi. June, 1874. 

Apministkatobs C. T. a.— Powbk to Sell Lands 
—Equity— Cuoss Bill. 

[1. Where land is directed by will to be sold 
:and tlie executor appointed to execute the trust 
fails to qualify, the sale may be made, under 
■the Mississippi statute (Code 1871, § 1194), by 
the administrator with the will annexed, ana a 
^ood title conveyed.] 

[2. One who purchases land with knowledge 
that the title is defective, relying upon his ven- 
■dor's warranty and promise to have the defect 
cured, cannot, when suit is brought to enforce 
a, vendor's lien in favor of his vendor s grantor, 
maintain a cross-bill, setting up the defect m his 
vendor's title and praying a rescission of tiie 
sale under which his vendor acquired the land.j 

[This was a bill in equity by W. Y. Elliott, 
administrator with the will annexed of Jona- 
than Bostick, and D. W. Bowman, against 
J. R. Chalmers and wife, George B. Peters 
sjxd. others, to enforce a vendor's lien upon 
real estate. The defendants Chalmers and 
wife and Peters filed a cross bill, praying 
rescission of contract of sale, and for the 
•declaration of a lien in their favor on ae- 
-count of certain money paid by them, and 
for improvements made by them. Com- 
plainants demurred to the cross-bill and a 
hearing has been had thereon.] 

H. T. EUett, for complainants. 

H. Craft and Lamar & aiays, for defend- 



HILL, District Judge. The questions now 
presented arise from the complainants' de- 
murrer to the cross-bill, filed by J. B. Ohal- 
mei-s and wife, and George B. Peters, a 
portion of the defendants, to the original 
bill. The cross-bill contains the following 
iiUegations: Jonathan Bostick and D. W, 
Bowman were the joint owners of the lands 
^lescribed in the pleadings. Bostick made 
4ind published his last will and testament, 
which has been proven and admitted of 
record, in which he nominated and appoint- 
ed said Elliott as executor of his will, so 
far as the same related to his estate and 
business to be transacted in the state of 
Tennessee, and A. B. Guinn as executor of 
bis estate in Mississippi. The testator had 
his residence in Mississippi, but died in 
.Tennessee. The will, among other thingsi 
provided that the lands mentioned, and other 
Joint property, consisting of stock, &c., be- 
longing to testator and Bowman, should re- 
main on the place, and be managed by Bow- 
man and Guinn, the executor, until Bowman 
should desire a sale, when Guinn should 
xinitc with Bowman in making a sale and 
<;onveyance. That, on the 25th Jan., 1869, 
Bowman aJid W. Y. Elliott, the Tennessee 
-executor, did make a sale and conveyance 
■of the land to defendants, Jaquess Brothers, 
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i [Not previously reported.] 



receiving tlierefor $4,000 cash, and the notes 
of the vendees for $24,000, in equal annual 
payments, with six per cent interest from 
date, the one fii-st falling due having been 
paid; and that on the 26th Jan., 1870, Jaquess 
Brothers sold the land to George B. Peters, 
for the sum of $11,925 cash, and an agree- 
ment upon the part of Peters to pay the 
three outstanding notes so given by Jaquess 
Brothers to Elliott and Bowman, which as- 
sumption upon the part of Peters it is al- 
leged was not in writing, and therefore void. 
Chalmers and wife were put in possession 
of the land, under an agreement with Peters 
to occupy and cultivate it, and to pay off 
the balance due and so assumed, and then 
to have one-half the land. When the sale 
was made by Elliott and Bowman to Jaquess, 
a deed of conveyance, with warranty of title, 
was enacted, retaining in the deed a lien 
for the payment of the purchase money. 
When the sale was made by Jaquess Broth- 
ers to Peters, a deed of conveyance with 
warranty of title was made by them to and 
accepted by Peters, who knew the true con- 
dition of the title, and defects, if any, and _ 
relied upon the warranty and the promise 
of the vendors that the necessary proceed- 
ings would be had to perfect the title. The 
cross-bill alleges* that Elliott, being the ex- 
ecutor of the estate in Tennessee only, had 
no power to sell and convey the interest of 
Bostick in the lands; that the Jaquesses 
have become insolvent; that Chalmers and 
wife have made large and valuable improve- 
ments upon the land, greatly exceeding the 
rents and profits, and prays that the con- 
tract be rescinded, and that the amount so 
paid by Peters to Ja'quess Brothers, with in- 
terest, be declared a lien upon the land, to- 
gether with the value of the improvements 
so made by Chalmers and wife. To all of 
which Elliott and Bowman demur, and as- 
sign for causes of demm-rer: 1st. That this 
court has no jurisdiction of subject matter 
or parties to grant the relief prayed for. 
2nd. That said cross-bill does not contain 
any matter of equity or other thing upon 
which this court can grant any relief against 
the defendants thereto or either of them. 
3rd. That said cross-bill is manifestly 
brought merely for the purpose of delaying 
the trial of the original cause without dis- 
closing any substantial merits. 

The main ground relied upon for the relief 
prayed in the cross-bill is that Elliott had 
no authority under the will to make the sale 
and conveyance of the Bostick interest in 
the land. There is no charge of fraud, mis- 
take, or other cause usually held sufficient 
for the rescission of contracts of sale of real 
or other estate. On the contrary, it is stat- 
ed that Peters, or Chalmers his agent, knew 
of the defects complained of and relied upon 
the promise of the vendors, the Jaquesses, 
to make the title good. It is unnecessary to 
enquire whether or not Peters is entitled 
1 under the facts stated in the bill to a rescis- 
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sion of the contracl; as against Ms vendors, 
the .Taquesses. Were the cross-bill filed by 
the Jaquesses, it is doubtful whether it could 
be maintained as a bill for rescission of the 
contract Whilst, as already stated, a spe- 
cific perfonnance might not be decreed un- 
til any defect in the title should be supplied, 
Elliott, as executor in Tennessee, is not au- 
thorized to make the sale and conveyance 
of the lands in Mississippi, or to do any 
other act in relation to the estate here. But on 
the failure of Guinn, the executor, nominat- 
ed for the estate here, to qualify and act 
as such, Elliott might as well as any other 
person obtain from the proper court here 
lettei-s of administration with the will an- 
nexed, and as such, under the laws of this 
state, execute any of the powers under the 
will not intended as a special personal 
trust. When land is directed to be sold by 
will, and the executor or person appointed 
to execute the trust shall fail, the sale shall 
be made by the administi-ator with the will 
annexed, or, in other words, the adminis- 
trator with the will annexed, in such ease, 
, succeeds to the powers of the executor. See 
Code 1857, p. 458. art 136; Code 1871, p. 
23G, § 1194. Whilst it may be true that the 
court would refuse to decree a specific per- 
formance only upon .condition of the con- 
veyance of a perfect title, and which the 
vendor would have an opportunity to pro- 
cure. But the ox-iginal bin is not filed to en- 
force the contract made between Jaquess 
and Peters, but that between Elliott and 
Bowman and the Jaquesses. There is no 
allegation that they accepted, §Lnd rely upon 
the assumption made by Peters to the 
Jaquesses. It is a mere statement of the 
subsequent contract made between the 
Jaquesses and Peters, and that Chalmers 
and wife, under same agreement with 
Peters, are in possession of the land. Peters 
and Chalmers and wife are proper parties, 
only that they may be subject to such decree 
and order of the court as may be necessary 
to place the purchasers, should the land be 
sold, in possession and no farther, so far 
as enforcing the original contract is concern- 
ed. They are further necessary parties to 
enable them to protect any inter^t they may 
have received under the purchase from the 
Jaquesses; and as such might show any facts 
reducing the sum due, &c., but all of which 
is matter of defence to the original bill, and 
not properly relief under cross-bill. When- 
ever the direction of the will is that the lands 
shall be sold, the administrator with the 
will annexed may make the sale, has been 
uniformly held by the supreme court of this 
state. If, therefore. Elliott has properly 
qualified as administrator with the will an- 
nexed in this state, he had the power to 
make the sale and conveyance, and if the 
conveyance made is defective, it may be 
corrected by a proper deed. The will direct- 
ed the sale to be made when Bowman so 
desired, which it is manifest he did do by 
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the sale made. The result is that the de- 
murrer must be sustained and the cross-bilE 
dismissed. 

[NOTE. Subsequently the causo was sub- 
mitted for final hearing upon the bill, amended 
bill, answer, exhibits, and proofs. It was de- 
creed that complainants were entitled to the 
payment of the unpaid purchase money, with 
interest, and, in default of such payment by 
defendants, to have the land sold for that pur- 
pose. A reference was had to a master to as- 
certain the amount of unpaid purchase money, 
with interest Case No. 11,029. An appeal waff 
then taken to the supreme court, where it is re- 
ported under the title of Peters v. Bowman, and 
where the decree of this court was affirmed. 98- 
U. S. 66.] 
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PETERS V. BOWMAN et al.i 

District Court N. D. Mississippi. June, 1875.2- 

ADirisisTRATOHs C. T. A.— ExECCTiox OF Power 
OP Sale— Rights of Vendee— Wills- 
Devises TO Charitable Uses. 

[1. Where land is directed to be sold by will^ 
and the executor appointed to execute the trust 
fails to qualify, the sale may be made, under 
the Mississippi statute (Code 1871, § 1194), by 
an administrator with the will annexed-] 

[2. One who purchases land with knowledge 
of defects in his vendor's title stands in his 
vendor's shoes, with reference to any right to> 
have the title made good by his vendor's gran- 
tor.] 

[3. The Mississippi statute prohibiting devises 
to religious or ecclesiastical corporations or for 
their use, or for the pui-pose of being given or ap- 
propriated to charitable uses (Code 1857, art 55,. 
p. 302), does not apply to a devise for the pur- 
pose of establishing a female school not subject 
to denominational control.] 

[4. Where a will directs the executor to sell 
lands and, after paying debts, expenses, etc., 
to pay over the remaining cash assets to trustees- 
for the purpose of establishing a charitable insti- 
tution, the fact that the devise is invalid under 
the laws of the state, so far as the eharitabl& 
t)urpose is concerned, does not operate to invali- 
date the sale made hy the executor.] 

[This was a bill in equity by W. T. Elliott, 
administrator with the will annexed of Jona- 
than Bostick, and D. W. Bowman, against 
J. R. Chalmers and wife, George B. Peters, 
and others, to enforce a vendor's lieu upon real 
estate. A cross-bill was filed by some of the- 
defendants, and a demurrer thereto was sus- 
tained at the June term, 1864. See Case No. 
11,028. The cause is now submitted for final 
hearing upon the bill, amended bill, answera, 
exhibits, and proofs.] 

H. EUett for complainants. 
J. R. Chahners, H. Craft, and B. Mays, for 
defendants. 

HILL, District Judge. This cause Is now 
submitted upon final hearing upon the bill, 
amended bill, pro confesso answers, exhibits-, 
and proofs, and from which it appears that 
D. W. Bowman, being the owner of the lands 
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described in the bill, sold an. undivided half 
interest therein to Jonathan Bostick, evidenc- 
ed by a memorandum thereof in writhig sign- 
ed by Bowman and hhnself, and by -which 
Bostick became vested with an equitable title 
to the one-half interest in said lands. Bow- 
man and Bostick were also joint owners of a 
considerable amount of personal property 
which it was agreed was to be employed in 
cultivating said lands for theh: joint benefit, 
and which was so employed. Bostick, being 
the owner of a considerable estate, real and 
personal, a portion of which was situated in 
Tennessee and a portion in this state, on the 
22d Nov., 1869, made and published his last 
will and testament, which has been duly es- 
tablished and admitted of record in the proper 
courts of both states, and in which complain- 
ant Elliott was nominated as the sole executor 
of the estate in Tennessee, and A. B. Guinn 
sole executor of the estate situated in this 
state. Guinn died before the testator. Elli- 
ott qualified as executor in Tennessee, and 
obtained from the probate coiurt of Tunica 
county, in which the will was admitted to rec- 
ord, letters testamentary, and afterwards let- 
ters of administration with the will annexed, 
and proceeded to administer the estate here. 
That portion of the will which relates to the 
lands in controversy directs that his exec- 
utor in Mississippi shall co-operate with said 
Bowman in the management of his interest in 
the Bowman lands, in leasing, renting, or 
cultivating said lands, jointly with said Bow- 
man, until Bowman should wish to make sale, 
and then to join Bowman in making sale and 
title to the same, and all property jointly own- 
ed by them on said plantation, said sale to be 
made on such terms as to said executor might 
seem brst, and that in making said sale, as to 
the time and manner, the same should be done 
according to the then existing contract and 
understanding between the testator and Bow- 
man; and further that, if deemed practicable, 
that the plantation and property should be 
operated jointly with Bowman until the tes- 
tator's income from it and his other estate and 
cash assets should be sufficient to pay off his 
debts, but which indebtedness he did not 
charge upon any particular portion of his es- 
tate. The testator further directed that the 
cash assets which remained after the pay- 
ment of his debts and expenses of administra- 
tion, including the sale of the Bowman lands, 
should be paid over to certain trustees named, 
and be by them applied to the purchase of 
grounds and the erection of buildings for a 
female school at or near Triune, Williamson 
county, Tennessee. 

Complainant Elliott, acthig under what he 
supposed to be the power conferred under said 
will with said Bowman, on the 25th Jan., 
1869, sold lands to the defendants, Jaquess 
Bro*s, for the sum of $4,000, cash, and the 
fm-ther sum of §24,000 in four payments of 
i?6,000 each, payable 1st Jan., 1870, '71, '72, 
and '73, with sis per cent mterest from date. 
Bowman and complainant then executed their 
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joint deed of conveyance to the purchasers to 
these lands, retaining a lien for the payment 
of the purchase money and Interest. The 
note faUing due Jan. 1st, 1870, was paid; the 
other three, with interest, remain due and un- 
paid. On the 25th Jan., 1870, Jaquess Bro's 
sold and conveyed the lands to the defendant, 
George B. Peters, for the sum of $11,920, 
paid in cash, and an obligation upon the part 
of Peters to pay the three unpaid notes for$6,- 
000 each, executed by them to Bowman and 
complainant, and to enforce which the bill 
is filed. Peters entered into an agreement 
with Chalmers and wife to put them in pos- 
session, and who were to cultivate the lands 
and from the income pay off the notes, and 
then receive a title to the one-half interest 
therein. Chalmei-s and wife immediately 
went into possession and have continued since 
to occupy and cultivate these lands. This bill 
as stated is filed for the purpose of enforcing 
the payment of the residue of the purchase 
money under the lien retained. Peters and 
Chalmers and wife alone resist the payment 
of the purchase money for the alleged reason 
that complainant had no power to sell the in- 
terest of Bostick, the deed executed by him 
being as executor and not as administrator 
with the wiU annexed, and which, since the 
hearing upon the demurrer, has been correct- 
ed by the execution of a deed, styling himself 
as administrator with the will aimexed, bUt 
which, it is insisted, could not be done after the 
commencement of the suit; and if it had been 
done before, that the right to sell and convey 
was a personal trust, and could only be exe- 
cuted by the executor named, and did not 
survive to the administrator with the will 
annexed. That the appropriation directed to 
be made of the proceeds of the sale of these 
lands being for charitable use, the devise is 
void under the statutes of this state. That 
Jaquess Bro's, their vendor and grantor, are 
insolvent, and unable to respond to their 
breach of warranty. These positions have 
been forcibly and ably presented by the dis- 
tinguished counsel for the defendants, the 
correctness of which it is the duty of the 
court to examine and determine, by reason 
and authority. 

The authority read and commented upon by 
counsel for the defence established the gen- 
eral rule that where an executor is clothed 
with discretionary power to sell lands de- 
vised to be sold or otherwise'^isposed there- 
of, the power is a personal trust, which can 
only be executed by the person or persons 
named hi the will, and does not survive to 
the administrator with the will annexed. 
Indeed, without an enabling statute the pow- 
er confen'ed by an executor to sell land does 
not pass the power to the administrator with 
the will annexed. But by article 136, p. 458, 
Code 1857, continued in Code 1871, p. 236, § 
1194, it is provided, that when land is direct- 
ed by will to be sold and the executor or per- 
son appointed to execute the trust shall fail, 
the sale shall be made by the administrator 
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■with the TV ill annexed; in other words, the 
administrator with the will annexed in such 
case succeeds to the powers conferred upon 
the executor or pei-son appointed to make 
the sale, and such power has uniformly been 
held by the supreme court of this state under 
the statute. The will of Bostick directed the 
land to be sold; the time when it should 
take place was mainly to be determined by 
Bowman. The direction is to join Bowman 
in the sale and conveyance. The proceeds 
of this sale, together with the income of his 
estate and cash assets, were first to be ap- 
phed for the expenses of the administration 
of his estate, and the debts against it, and 
the remainder to be applied in the purchase 
of the necessary grounds and the erection of 
a proper building for a female institute of 
learning at or near Triune, in Williamson 
county, Tennessee, so that this land was di- 
rected to be sold, the time to be fixed by 
Bowman, and the terms by the executor, but 
evidently intended to be in conjunction with 
Bowman, who held the legal title to all the 
lands described. Without fm-ther comment 
or reference to authority, I am satisfied the 
administrator with the will annexed was 
authorized to sell and convey the equitable 
interest in these lands, held by Bostick at 
the time of his death. Letters of administra- 
tion with the will annexed of Jonathan B6s- 
tick were granted to complainant BUiott on 
the 8th day of November, 1869, prior to the 
purchase by Peters from Jaquess Bro's, and 
when the purchase of Peters was made it 
was known to him that when the conveyance 
was made to .Tacquess Bro's that Elliott was 
not duly appointed and qualified as adminis- 
trator with the will annexed, but, as he sup- 
posed, as executor, and therefore his power 
to make the sale and conveyance was then 
defective, and relied upon the promise of 
Jaquess Bro's to take such proceedings as 
would perfect the title; the only thing nec- 
essary to be done was the executing of a new 
deed. Peters relied upon the warranty of 
his vendors, Jaquess Bro's. The contiaet, 
so far as Bowman was concerned, was exe- 
cuted, and, at the time Elliott executed the 
conveyance, was supposed to be executed 
upon his part. Had Jaquess Bro's filed a 
bill for the rescission of the contract after 
the qualification of Elliott as administratoi-, 
and Elliott had then tendered them his deed 
before final d^ree, they would have been 
compelled to accept it; Peters, their vendee, 
who purchased with a full knowledge of the 
defect, and as it is admitted, relied upon 
their promise to have the defect cured, stand- 
ing in their shoes, and can claim nothing 
wiiich they could not have claimed. Elliott 
liaving, since the commencement of this suit, 
executed and delivered a proper deed, has 
placed his vendees and those claiming under 
them in the same condition as they would 
have been had the conveyance been made 
jointly with Bowman upon the original sale 
jud purchase. No other rights having inter- 
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vened, Jaquess Bro's and their vendee, and 
Peters, with Chalmei"s and wife, have been 
in possession of the land, enjoying its profits, 
ever since the original purchase, and now 
have all the title, legal and equitable, to the 
lands, subject 'only to the lien for the unpaid 
purchase money. The numerous authorities 
referred to by defendant's counsel have no 
application to the facts in this case. They 
apply only to executory eontiacts, where 
title is to be made upon payment of the pur- 
chase money, and a bill is filed for specific 
performance. Reference might be had to 
authority to sustain the conclusion, but it Is 
not deemed necessary, as the distinction re- 
ferred to will be found in the text-books, and 
adjudicated cases, with little if any dissent. 
But it is insisted that there is still a more 
radical defect in the pui-pose for which the 
sale was directed to be made, and which it is 
assigned is found in article 55, p. 302, Code 1857, 
which prohibits devises to religious or ecclesi- 
astical corpoiations, or for their use, or for 
the purpose of being given or appropriated 
to charitable uses or purposes, which it is 
insisted is the purpose of this devise, and 
rendei-s it void. But I am of opinion that, 
plausible as this position may at first seem 
to be, a proper construction of this provision 
of the Code Is that some religious or ecclesi- 
astical denominations or some person for 
them must be intended to control the bequest 
either for their own benefit or for such chari- 
table purpose as they may elect; the reason 
for the provision, the evil to be prevented, 
was the improper influence which might be 
brought to be bear upon those who might be 
overcome in sickness, or when apprehending 
speedy dissolution to overlook the natural 
objects of their bounty, and disjwse of their 
estate for the benefit of other objects than 
those upon whom they would confer their 
property if left unbiased or uninfluenced. 

The school intended to be provided for is 
not shown to have been intended to promote 
the interest of any denomination, but only 
for the promotion of the education of the fe- 
male youth of the country, irrespective of 
denominational or sectional Interests; cer- 
tainly a public and praiseworthy object, 
which cannot be presmned to have been ob- 
tained by any undue influence, or intended 
by the law-makers to be prohibited. But ad- 
mitting that this bequest could not have been 
carried out, the directions were that the lands 
should be sold and the proceeds become a 
part of the testator's monied estate, and be 
first applied to the exi)enses of administi-a- 
tion and payment of debts. If the residue of 
the fund could not, under the law, be applied 
to this trust, then it would pass under the 
other clauses of the will, if embraced by any 
of them; if not, then would go to those en- 
titled to it, as in ease of intestacy. After a 
careful consideration of the questions pre- 
sented, I am satisfied the complainants are 
entitled to the payment of the unpaid pur- 
chase money with interest, and in default of 
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such payment by the defendants to have the 
land sold for that pm-pose. There being no 
contract between complainant and Peters, or 
Cbalmers and wife, no personal decree can 
be rendered against them for the amount 
due. A reference must be had to the master 
to ascertain the amount of unpaid purchase 
money with interest. 

[On anneal to the supreme court, the decree of 
this court was affirmed. Peters t. Bowman, 98 
TJ. S. 56.] 



Case ISTo. 11,030. 

PETERS v. BRECKENRIDGE. 
[2 Cranch, C. G. 518.] i 

Cbcuit Court, District of Columbia. Dee. 

Term, 1824. 

ExEOOTOTis Jl!o Administrators— Executor be 

Sox Tor- —Issue op "Never Executor. 

1. The possession of property by the defend- 
ant under a disposition of it by deed m the hfe- 
time of the deceased, is not such a possession as 
will, in law, constitute the possessor executor de 
son tort 

2. If the issue of "never executor" be found 
against the defendant the judgment will be de 
bonis testatoris si, &c.; et si non, de boms 
propriis. 

Debt upon the bond of James "White, Sen- 
ior, charging the defendant [John Brecken- 
ridge] as executor. The defendant pleaded 
ne ungues executor. Upon the issues joined 
on these pleas, the plaintifes [Robert Peters' 
executors] in order to charge the defendant as 
executor de son tort, proved that James White 
died in possession of considerable personal 
property, which came to the hands of the de- 
fendant The defendant, to show that the 
property was given to his wife, in the life- 
time of White, offered in evidence, with the 
assent of the plaintiffs, a certain paper, under 
seal, executed by White and his two grand- 
children, one of whom was the defendant's 
wife, which stated that it was the will and 
desire of the said White to give a certain 
tract of land and fifteen negroes, to be equal- 
ly divided between his said two grandchild- 
dren; and he thereby appointed certain per- 
sons to make the division; and the two grand- 
children were to throw into hotch-pot two 
tracts of land, and then the whole three 
tracts were to be equally divided between 
them. The two grandchildren bound them- 
selves, in a penalty, to abide by the division 
to be made by the pei-sons so to be appointed. 
The instrument is under the hands and seals 
of the said James White, Senior, and the two 
grandchildren, and of the defendant who had 
married the granddaughter, and was dated 
in February, 1800. White died in March, 
1801. The defendant and his wife resided 
with White until his death; and the slaves 
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continued on the place, and were employed as 
usual, until his death. The division was not 
made until after his death. 
Mr. Key and Mr. Dunlop, for plaintiffs. 
Mr. Jones, for defendant 
Mr. Jones, for defendant, prayed the court 
to instruct the jury in effect, that the posses- 
sion of the property, by the defendant, under 
that deed and the circumstances stated, was 
not such a possession as, in law, makes the 
defendant executor de son tort 

Which histruction THE COURT gave. 
(MORSELL, Circuit Judge, not sitting, having 
been formerly the counsel of the defendant 
in the case.) 

The jury, however, found a verdict for the 
plaintiffs, which, with the judgment thereon, 
was ordered to be entered in the following 
manner, namely: — 

"The jurors, &c., on their oath, say, as to 
the issue joined upon the plea of ne unques 
executor, that the within named John Breck- 
enridge, as executor of the last will and tes- 
tament of the said James White, Senior, did 
administer divers goods and chattels, which 
were of the said James, at the time of his 
death, in manner and form as the said (plain- 
tiffs) have, within, in replying, alleged. And 
the said jurors, on their oath aforesaid, do 
further say, as to the issue joined upon the 
plea of payment, that the said James did not 
pay, &c., as in his said plea the said defend- 
ant hath alleged. And they find that the 
sum of §897.07, current money, with interest 
thereon, from the 1st day of January, 1803, 
till paid, is justly due to the said plaintiffs on 
the writing obligatory aforesaid. 

"Therefore it is copsidered by the court 
here that the said plaintiffs recover against 
the said John Breckenridge, as such execu- 
tor as aforesaid, as well the sum of £1,218. 
10s. sterling, equal to §5,415.06 cuiTcnt mon- 
ey, their debt aforesaid, as the sum of §10,000 
damages; the said debt and damages to be 
released on the payment of §897.07, with in- 
terest thereon from the 1st day of January, 

1803, till paid, and the sum of by the 

court here, unto the said plaintiffs, on their 
assent adjudged for their costs and chai-ges 
by them about theh: suit in this behalf ex- 
pended; to be levied of the goods and chattels 
which were of the said James White at the 
time of his death in the hands of the said 
John Breckenridge to be administered, if he 
hath so much thereof hi his hands to be ad- 
ministered, and if he hath not so much there- 
of in his hands to be administered, then to be 
levied of the proper goods and chattels of 
the said John Breckenridge; and that the 
said plaintiffs have thereof their execution^ 
&c.; and the said John Breckenridge, in 
merxiy, &c." 

[Subsequently the defendant filed a bill in 
equity to stay proceedings upon the judgment 
recovered in the above case on the ground of 
usury. The bill was dismissed. Case No, 1,- 
825.] 



PifiTERS (Case No. 11,032) 
Case ]Sro. 11,031. 

PETERS V. MAETBNS. 

[2 Wkly Notes Gas. 603.] 

District Court, E. D. Pennsylvania. Julv 16, 

1875. 

Seamen— Excessive PuNisHsrEUT— Insubokdina- 
TioN BT Steward, 

1. Excessive punishment of a seaman by a 
master not excused because erroneously au- 
thorized by consul. 

2, Insubordination by a steward, an educated 
man, is a greater offence than by an ordinary 
mariner. 

This was the complaint of Captain Henry 
Peters, of the ship Limerick Lass, an Amer- 
ican vessel, against J. G. Martens, steward 
oi: said vessel, setting forth charges of in- 
subordination against the latter. The de- 
fendant was brought to this port in irons, 
from Bremerhaven, under consular orders. 
The testimony on the part of the captain 
showed that the steward was drunk several 
times, had used offensive language, and had 
sti-uek the captain. In the testimony of 
the steward, it was admitted that he was 
■drunk once, that he had asked permission to 
go to Hamberg while in Bremerhaven, that 
the captain granted him permission, but 
wai-ned him that he would consider him 
a deserter if he went, and that he chose to 
remain aboard. The consul at Bremerhaven 
ordered the steward to be brought to the 
United States for trial. He was in irons dur- 
ing the voyage home, which lasted 45 days. 

Criminal proceedings were begun, and the 
defendant was bound over by a United States 
commissioner for tiial. Immediately there- 
after the United States district attorney, un- 
der the act of congress of June 11, 1864,— 
Rev. St. p. 830, § 4300 [13 Stat 124],— inves- 
tigated the case, and, being of opinion that 
it should be summarily tried, reported the 
same to Cadwalader, J. When the case was 
called for trial a complaint was filed by the 
United States district attorney, to which the 
defendant pleaded not guilty. 

It was then agreed, by counsel on both 
sides, that the case should be heard on the 
testimony taken before the commissioners 
with the same effect as if a libel and an- 
swer had been filed in personam in admiralty 
for personal damages. It was also agreed 
to refer all_ questions of wages to the court 
Either party to be at liberty to file such libel 
in rem or in personam as may be necessary 
to give retrospective effect to said judge's 
opinion as a decree. 

Mr. Coulston, for complainant, argued that 
the master had acted under the instructions 
of the counsel in all that he did. and that 
under the act of 1872,— Rev. St. p. 892, § 4600 
[17 Stat 274], 1— enlarged and extensive pow- 
■ers were given to consuls. 



1 The section authorizes consular officers to 
reclaim deserters and discountenance insubordi- 
nation by every means within their power, and 
in all oases of apprehension of deserters to in- 
quire into the facts. 



[19 Fed. Cag. page 366^ 

' Mr. Iseal, conti'a, replied on the testimony 
presented. 

THE COURT (CADWALADER, Disti'ict 
Judge) said that no citizen of this or any 
other country, of the intelligence required to 
command a vessel, could be excused for the 
ignorance implied in the defence of the mas- 
ter of this vessel, supposing him to have ac- 
quiesced in the flagrant error of the con- 
sul. The whole offence here was the oc- 
casional insubordination of the steward, 
while more or less intoxicated, at a time when 
the vessel was in port No crime has been 
shown that in any manner imperilled the dis- 
cipline of the ship. The master could have 
lawfully put him in irons for a day or two. 
But that a consul should confine a man :for 
two months in irons for such an offence is 
too gross a violation of natm-aj right to be 
excusable on the supposed a.uthority of a 
consul or master. If the injured party were 
of the grade of mariners of the lower and 
uneducated class, I should give lai-ger dam- 
ages; but the steward is an educated man, 
and, therefore, I think his want of subor- 
dination exceeds what would be palliated 
from the ignoi-ance of a man less educated. 

Dea-ee for libeUant for the full amount 
of wages due him, to wit ^153.68, and §120 
damages, with costs. 



Case No. 11,033. 

PETERS et al. v. PREVOST et aL 

n Paine, 64.] i 

Circuit Court D. New York. April Term, 1813. 

IxjusGTiox— Multiplicity of Suits— Remedy at 
Law — CoxsoLiDATioN. 

1. An injunction to stay proceedings in nine- 
ty-two suits in ejectment, where the parties, 
pleadings, title, and testimony, were the same 
in each suit until one or more could be tried, the 
remainder to abide the event, refused. 

[Ofted in Lapeer Co. Com'rs v. Hart Har. 

2. A court of law can afford the necessary re- 
lief m such a case, if it be proper, by a con- 
solidation nile- 

^ 3. Whether in such a case a perpetual injunc- 
tion would be granted against proceeding in the 
remaining actions after the defendants had ob- 
tained successive verdicts in several of the 
suits? Quere. 

4. The court having full power to issue com- 
missions to take testimony abroad, when sitting 
as a court of common law. will not entertain 
any proceedings for such a purpose, on its equity 
side. 

This was a bill filed to obtain an injunc- 
tion against proceeding in certain actions of 
ejectment commenced in this court The bill 
stated that the defendants had commenced 
ninety-two suits in ejectment against the 
complainants, ajid that the plaintiff, the les- 
sors of the plaintiff, the defendants, and tlie 
declarations filed, were the same in each 

1 [Reported by Elijah Paine, Jr., Esq.] 
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<ause. That the title of the plaintiffs and of 
the defendants in each cause was the same. 
That one of the causes being at issue, an ap- 
plication had been made to the common law 
sldo of the conrt to consolidate them, aud 
ihat the whole should abide the event of one 
or more suits, such as the defendants might 
-choose to try; but tihat the court were of 
opinion that such an order could not, accord- 
ing to the strict rules of the common law, be 
made. The bill further stated, that the com- 
plainant had been nnable to make the regu- 
lar application at the last term for a com- 
mission to examine a foreign witness, in con- 
sequence of not knowing his name, and that 
the defendants had since refused to consent 
to the issuing of such commission. The pray- 
er was for an injunction to stay all proceed- 
ings until the further order of the court 

D. B, Ogden and N. Pendleton, for com- 
plainants. 

T. A. Emmet and E. "Williams, for defend- 
4ints. 

LIVINGSTON, Circuit Justice. This is a 
hill to enjoin the defendants from proceedhig 
in certain actions of ejectment?, on the ground 
that the parties litigating are the same; that 
the title of the plaintiffs and of the defendants 
in each cause is the same, and that the same 
testimony in each wUl be relied on. The 
prayer for an injunction is general, to stay 
^1 the actions until the further order of the 
covurt; but the real object of the complain- 
ants appears to be to have the proceedings 
enjoined in some of them only, and to permit 
the plaintiffs at law to go on in so many as 
may be deemed necessary fairly to try and 
decide flae right of tiie parties claiming title 
to the lands in question, and that all the 
-other actions abide the event of those which 
may be directed to be tried. 

This is neither a bill of peace, which gen- 
•erally lies where a right has been repeatedly 
tried and decided at law, to restrain further 
litigation, nor is it an application to haf e the 
rights of the parties determined upon issues 
directed by the court to save the trouble and 
expense of suing a number of persons sep- 
Jirately; but it is a prayer to consolidate ac- 
tions, which it is not denied that the plain- 
tiffs have a clear right to prosecute and have 
decided at law, merely on a suggestion that a 
multiplicity of trials will thereby be avoided, 
4tnd much expense saved. The attempt to 
-obtain the interposition of a court of equity 
in this way is novel, and of the first impres- 
sion; although instances of the same nature 
must very frequently have occurred in this 
state in prosecuting actions of ejectment. 
The cases which have been decided on bills 
In the nature of bills of peace, bear but little 
analogy to the present application. If this 
be a proper case for consolidation, a court of 
law is competent to afford relief as well in 
this as in otlier cases, and the objections 
which lie to its interference in this way, must 
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apply here as weU as there. "SVhat right, it 
may be asked, has this court to say, that one 
verdict in ejectnnent shall be final, when ei- 
ther party has a right to bring another ac- 
tion for the same land; and that it shall be 
final, not only in a particular action, but that 
nearly one hundred other actions shall be 
governed by it? and if two, three, or any 
other certain number, are permitted to be 
tried, who can say but that the verdicts may 
be so variant or contiudictory as to leave the 
title as doubtful as before? In one point of 
Mew the present application is quite unnec- 
essary. If the complainants mean to be sat- 
isfied with one verdict, and it should be 
against them, they can easily prevent the ex- 
pense of further trials by confessing judg- 
ments in the other suits; but this must be 
left optional with them, as it must be with 
the plaintiffs at law, whether they will sub- 
mit to one verdict against them, this com-t 
not having a right to impose such terms on 
either of tliem. 

These actions of ejectment must originally 
have been prosecuted against the different 
occupants of different parcels of land, and al- 
though the landlords may have made them- 
selves defendants in all of them, it cannot 
deprive the plaintiffs of the right of proceed- 
ing, as they might have done against the 
original tenants. If the prevention of costs 
were of itself a reason for a court of equity's 
interposing in this way, it might encourage 
tenants who had no right but possession, to 
put the owner to the trouble and expense of 
asserting his title in a court of justice, in 
hopes of discovering some defect in it, if they 
could force him to consolidate his actions, 
and thus divide the costs of only one suit 
among them. 

Upon the whole, I think it improper to al- 
low an injunction. 

1. Because the only relief which is sought 
by the bill, if it be proper at all, can be af- 
forded as well at law as in this court. 

2. Because the parties are much too early 
in making the present application. If the de- 
fendants obtain verdicts at law in four or 
five successive trials, I will not say that the 
plaintiffs might not then be perpetually en- 
joined from proceeding in the other actions; 
but, imtil then, each party must be left to 
conduct the suits in such way as they think 
proper, under such rules as the court, where 
they are pending, may prescribe. 

The application for a commission to take 
depositions in Canada must be made in open 
court, a judge at chambers having no power 
to award one; nor is it necessary or proper 
to come into equity for it, the circuit court, 
sitthig as a court of law. having full power 
to grant it. I perceive, however, no objection 
arising out of the war, to taking out such a 
commission. If it be not executed in a rea- 
sonable time, the court may discharge the 
rule, and permit the plaintiffs at law to pro- 
ceed. 
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PETERS et al. v. ROGERS et al. 
[5 Mason, 555.] i 

Circuit Court, D. Massacliusetts. Oct Term, 

1830. 
Trustee Process— Citizen op Another State. 
A person, who is a citizen of Maine, having 
ms home and inhabitancy there, is not liable 
to be sued as trustee of a citizen of Maine, in 
the courts of Massachusetts under the trustee 
attachment process (Act 1794, e. 65), notwith- 
standing his business in the coasting trade com- 
pels him to pass about half bis time in Massa- 
chusetts. 

[This was an action of indebitatus assump- 
sit by John Peters and others against Zebe- 
diah Rogers and trustee.] The only question 
was, whether the ti-ustee was, upon his dis- 
closure, answerable. . 

Bartlett and Peabody, for trustee. 

The marginal note in the case of Ray v. 
Underwood, 3 Pick. 302, is, "A person who 
has never been an inhabitant or resident 
within this commonwealth, but who only 
comes here occasionally in the day time, is 
not liable to the tnistee process." And such 
is undei-stood to have been the construction 
uniformly held by the supreme judicial court; 
that it is a local statute, and not applicable 
to foreigners, or citizens of other states. The 
case of TJugley v. Bateman, 10 Mass. 343, 
holds the same doctrine. There can be in 
the Unitecl States court no such difficulty as 
sometimes occm's in the state court, respect- 
ing the suit being brought in the wrong coun- 
ty; for the circuit court in Suffolk is the 
court for every county In the state. The 
objection to charging the trustee is, that the 
statute is local; and, by a just construction 
equally binding on all courts, it cannot apply 
to ti-ansactions and tnists originating out of 
the state, or to persons domiciled in another 
state and casually here. It Is lilce the gar- 
nishee process in London, where a debt aris- 
ing out of the jurisdiction, is not attachable 
within the city. 1 Rolle, Abr. 554; 3 Lev. 
23; Show. 10. The same doctrine is held 
in Kidder v. Packard, 13 Mass. 80; and in 
Piequet v. Swan [Case No. 11,133], the cir- 
cuit court held, that they were not inclined to 
give a larger operation to the statute than its 
words clearly import. 

Kinsman, for plaintiff, argued as follows: 
It will be perceived by the answer of the 
tJ'ustee, that the contract, by virtue of which 
he had possession of the vessel, was made in 
Boston, that the vessel was in Boston at the 
time the trustee was summoned, and that 
Pierce himself, although his family resided in 
Maine, ti'ansacted his most important busi- 
ness in Boston, and that "the course of that 
business led him to spend about the same pe- 
riod of time in both places." "We think the 
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above mentioned facts are sufficient to give 
the court jurisdiction, and to render the ti-us- 
tee chargeable. The statute providing the 
trustee process, was intended to remedy the 
inconvenience precisely, which existed in this 
ease. It provides, "that the creditor may 
cause the goods, &c., of his debtor to be at- 
tached, in whose hands or possession soever 
they may be found," where such goods, &c.y 
"cannot be attached by the ordinary process- 
of law;" if the property in this case had not 
been pledged to Pierce, being within the 
jurisdiction of tlie court, it might certainly 
have been attached in the ordinary way; but 
being in Pierce's possession, and not liable 
to attachment by the ordinaiy process, the 
plaintiff ought to have his remedy by the 
statute, providing) for foreign attachment. 

As to the cases cited by the other side, the 
opinion of the court in Ray v. Undenvood, 3 
Pick. 302, is given Avith great caution, the 
circumstances being ail stated, as, "that the 
person summoned was not an inhabitant of, 
or resident within, any town in this com- 
monwealth, but that he only came within It 
occasionally in the day time," making clearly 
a distinction between an inhabitant and a 
resident, and leaving us to infer, that a slight 
variation in tlie circumstances might have 
made a material difference in the result of the 
case. The present case is different from 
that, inasmuch, as, in the first place, Pierce, 
The trastee, was a resident in Boston for pur- 
poses of business, and it so appeai-s by his 
answer. Again, it differe from the case in 
Pickering; in this, that the property itself, as 
to which Pierce is supposed to be tnistee, 
was also here, and, in this last respect, there 
is, too, a wide difference between the present 
case, and the ease of Kidder v. Packard, 13 
Mass. 80, as will appear by an examination 
of that case. The cases cited from the Eng- 
lish books seem to differ from the present, in 
the same particulars as the American cases, 
and the remark of the judge in the case in 
Piequet v. Swan [supra], alluded to, that "he 
is not inclined to give a larger operation to 
the statute than its words clearly import," 
will not, we apprehend, prevent the court 
from giving it its full opeiution, where the 
words and intention are both clear, as we 
think they are in the present instance. 

It is further objected, that "the stat- 
ute" (the statute regulating foreign attach- 
ment) "is local, and cannot apply to trans- 
actions and trusts originating out of the 
state, or to persons domiciled in another 
state and casually here." The ground stat- 
ed in the first clause of the above named 
objection is entirely assumed, because the 
transaction in the case in question, did, in 
fact, originate in this state. According to 
our view of the operation of a local law, 
it is binding upon all pereons and property 
within the limits and protection of the gov- 
ernment where such law exists. The attach- 
ment law of Massachusetts, for instance, as 
respects other governments, is local, and yet 
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property belonging to citizens of other states, 
and passing through aiassaehusetts, is liahle, 
while witliin her limits, to be attached by 
her laws, "What, then, should exempt this 
case from the ordinary operation of the law, 
where both the property and the holder of 
it are actually in the limits of the jurisdic- 
tion of the court, and within the precinct of 
its officer? But, however the law might have 
been before the passing of the late statute 
(St 1S29, c. 124, approved March 12, 1S30 
[Laws Mass, p. 477]) respecting mortgages of 
personal property, to which the court is re- 
spectfully referred, we think by that statute 
it is now settled. By section 2 of that act, it 
is dear, that the vessel in this ease might 
have been specifically attached, the plaintiff 
complying with certain conditions therein 
mentioned; and surely, if the property were 
so much within .the jurisdiction as to enable 
the creditor to attach it by the 2d section of 
that act, it must also be so far within the 
jurisdiction, as to enable the creditor to pur- 
sue the otlier mode pointed out in the 1st 
section, if more convenient or more agireeable. 
As it respects the jurisdiction of the TJnited 
States courts, it is believed to be every day's 
practise to sue defendants in states where 
they are only ti-ansient visitors, and not cit- 
izens or inhabitants; otherwise, from the 
very constitution of the federal courts, a 
plaintiff could never sue in the circuit court 
of his own state, unless in some cases spe- 
cially provided for by law, such as those aris- 
ing imder patents. 

STORY, Circuit Justice. In the present 
case, the plaintiffs are described in the writ 
as of Boston, and citizens of Massachusetts, 
and the principal defendant as of Bangor, in 
Maine, and a citizen of Maine, and the trus- 
tee, as "of said Boston, mariner," without 
any description of citizenship whatsoever. 
The trustee in his disclosure avers, that at 
the time of the service of the plaintiff's writ 
upon him, his family resided at Orrington, in 
the state of Maine, and that said Orrington 
was the residence of this respondent when at 
home; that for many years before the service 
of said writ and since that period, this re- 
spondent has been engaged in the coasting 
trade between the state of Maine and Bos- 
ton, purchasing, transporting, and selling 
cargoes, and that the course of business led 
him to spend about the same period of time 
in each place. The answer then proceeds 
farther to state, that the principal defendant, 
Rogers, had conveyed to him five eighths of 
a certain schooner, the Ohancelloi*, as secur- 
ity to indemnify him against a promissory 
note, which he had signed as sm-ety for Ro- 
gers; that he (the trustee) was part owner of 
the schooner, and had employed her in the 
business aforesaid ever since the transfer, 
and from Rogers's share of the profits had in 
part paid the note; and that the vessel is 
now in Boston, and the five eighths of Rogters 
are worth more than the debt due on the note, 
19f£:d.cas. — 24 



&c. The service was made upon both piin- 
cipal and trustee in this district. 

The question under these circumstances is, 
whether the party can be holden as trustee 
under the trustee attachment act of 1794, 
(chapter 65). In the constraction of local 
statutes the courts of the United States have 
always been in the habit of respecting and 
following the decisions of the local courts; 
and, it has been already intimated in tliis 
court, that we are not disposed to enlarge by 
implication, in cases not controlled by au- 
thority, the influence of such a summary rem- 
edy. Picquet v. Swan [Case No. 11,134]. It 
is well known, that by the provisions of this 
process no person can be summoned as trus- 
tee out of the county, in which he lives, if he 
be the sole trustee; and if he is so summoned, 
he is enutled to be discharged upon the mat- 
ter appearing by plea, or otherwise, to the 
court See Wilcox v. Mills, 4 Mass. 218; 
Davis V. Marston, 5 Mass, 199; Jacobs v. Mel- 
lon, 14 Mass. 132. In Tingley v. Bateman, 
10 Mass. 343, it was held, that where the 
plaintiff and defendant and trustee all lived 
out of the state, the process was not main- 
tainable, although service was made upon 
the trustee within the state. The court on 
that occasion said, "there is a plain implica- 
tion in another provision of the statute, that 
a person, liable as ti-ustee, must be one, who 
at the time of the service of the writ or 
within three years next preceding, has, or has 
had, his residence and home witliin the 
state;" and again, "a resident and inhabitant 
of another state is not in legal contempla- 
tion within the process of uiis court, to be 
summoned as a trustee." In Ray v. Under- 
wood, 3 Pick. 302, it was held, in conformity 
with a former decision, that a person, who 
has never been an inhabitant or resident 
within any town of the state, but only came 
within it occasionally in the day time to look 
after some of his property, he living in an ad- 
joining town of a neighbouring state, was 
not liable to be summoned as a trustee. These 
authorities appear to me du-ectly in point, 
and close the question now before this court. 
They are foxmded in good sense and con- 
venience. Upon any othei- construction, if 
an inhabitant of another state should be sued 
here as trustee for personal property locally 
situate in the state, to which he belonged, he 
could be obliged, in order to discharge him- 
self, to bring the property at his own risk 
into the state, that it might be taken in exe- 
cution, whatever might be its bulk or char- 
acter, a ship or a cargo of lumber. This 
would be an intolerable grievance, and has 
never yet been claimed as a rightful exercise 
of jurisdiction on the part of this common- 
wealth. It is clear, upon the disclosure of 
the ti'ustee, that he is a citizen of Maine, and 
has his family and home there; and he 
has, in a legal sense, no residence or inhabi- 
tancy in Massachusetts. Without stopping, 
therefore, to consider, whether, as a citizen 
of Maine, he is liable to be sued in this court 
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as trustee by the plaintiffs, who ai"e citizens 
of the same state, it is the opinion of the 
court, that by the local law he is entitled to 
be discharged, and he is accordingly dis- 
charged. 



PETERS (UNITED STATES v.). See Case 
No. 16,035. 



Case :No, 11,034. 

PETERS et al. v. "WARREN INS. CO. 

[1 Story, 463.] i 

Circuit Court, D. Massachusetts. Oct Term, 
1840. 

Collision tvitk FoREIG^f Vessel — Inevitable 
Casiialtt — GrENERAL Average — Apportionment 
— Salvage — Insuieance — Partial Loss under 
Five per Centum — Bottomry. 

1. Where a loss occurs by an accidental colli- 
sion with a foreign vessel, which by the law of 
the country, where it takes place, is to be borne 
and apportioned between the vessels, as being 
by inevitable casualty, it is not by our law 
deemed a general average. 

fCited in Emery v. Huntington, 109 Mass. 
437.] 

2. The mere fact, that an apportionment is 
made of a loss between the different parties in 
interest, if the loss itself does not arise from 
some act done, or sacrifice or expense voluntari- 
ly incurred for the common benefit, does not 
necessarily make it a case of general average 
by our law. 

[Cited in Annan v. The Star of Hope, Case 
No. 405; The Queen of the Pacific, IS Ped. 
701.] 

3. Although salvage is often in the nature of 
a general ai^erage, it is not universally true, 
that, in the sense of our law, all salvage charges 
are to be deemed a general average; they are 
only so, when incurred for the benefit of all 
concerned. 

[Cited in The Queen of the Pacific, 18 Fed. 
701.] 

4. The items included and the sums appor- 
tioned and paid, according to the law of a for- 
eign country, as a general average in an adjust- 
ment tiiereof, made there, (and a fortiori, if en- 
forced by the tribunals there) are quoad the 
items and the rule of apportionment conclusive 
upon and payable by the underwriters here, as 
a general average, although not apportioned in 
the same manner,. and not deemed items of gen- 
eral average by our law. 

5. By the Boston policies of insurance no par- 
tial loss on a ship under five per cent, is to be 
borne by the underwriters. Assuming, that a 
loss by such an accidental collision, sustained 
by the ship insured, is a partial loss, and less 
than five per cent. ; yet if the sum apportioned 
on her, on account of the injury to the other 
vessel, together with her own loss, exceeds five 
per cent., the underwriters are liable for the 
whole loss borne and apportioned on her. 

G. Under the circumstances of the present 
ease, it was held, that the loss by the collision 
was an entirety, and the whole damage assessed 
upon, and payable by the Paragon, was a direct 
damage or partial loss, occasioned by the colli- 
sion, and the items were not to be separated. 

7. Where a bottomry bond, executed at Ham- 
burg, was given at a premium of twelve and a 
half per cent., and the bottomry holder agreed 
to give it up, if the sum advanced and common 

1 [Reported by William W. Story, Esq.] 



interest were promptly paid, and the agent of 
the bottomry holder received a draft from the 
owners on Hamburg for the amount, and com- 
mon interest, and charged a commission for in- 
dorsing the draft, and the bond was thus taken 
up; it was held, that the underwriters were lia- 
ble for the interest and commission, and bound 
to pay them as a part of the loss, since they 
thereby obtained the benefit of the surrender 
of the twelve and a half per cent premium; and 
they were not entitled to the benefit witliout par- 
taking of the burthen. 

8. One of the owners, who transacted the busi- 
ness, and gave the draft, and took up the bot- 
tomry bond, as agent for all the owners, was not 
entitled to claim against the underwriters any 
commission on his disbursements, or for his 
services. 

This cause was formerly before this court, 
and the report thereof will be foimd in Peters 
T. Warren Ins. Co. [Case No. 11,035]. It 
now came again before the court at this term, 
upon exceptions filed to the report of the 
auditor, to whom it had been referred to ascer- 
tain and adjust the loss, which the plaintifCs 
were entitled to recover. The exceptions were 
as follows: The defendants object to the re- 
port of the insurance broker, WiUiam Hales, 
Esq., to whom the ease was referred. (1) We 
object to the amoimt of partial loss, and the 
proportion thereunto belonging, of the general 
expenses at Hamburg, on the ground, that by 
itself it would not amount to five per cent. 
(2) We object to Hechscher's charge for in- 
dorsing Mr, Peters' draft, $46.44. (3) We ob- 
ject to the charge of the interest included in 
Parish's account with Peters, which runs to 
the 26th of May, 1837; when the loss occurred 
November, 1836, and was demanded Janu- 
ary 31st, 1837, and payable March 31st, 1837. 
The plaintiffs filed the following exception: 
The plaintiff excepts to so much of the report 
as disallows the charge for a commission. 

F. O- liOring, for plaintiff. 

The argument for the plaintiffs was as fol- 
lows: The first objection is, to what is called 
the partial loss, not amounting to five per 
cent. The answer is, that there was no par- 
tial loss; that, by the laws of Hamburg, the 
whole damage in cases of collision is a general 
average loss; and that in the present case the 
damage to the Paragon was as much general 
average, as that to the Franca Anna. This 
appears conclusively by the statement of facts, 
which embodies a part of the despaeheui-'s 
adjustment in the following words: "That is, 
the Paragon, her cargo and freight was to 
bear one half of the expense of her own re- 
pairs, and to pay one half of the value of the 
Galliot, &c." And the adjustment concludes 
as foUows; "which sum" (meaning one half 
of the expenses of repairs and loss of the Gal- 
liot,) "is to be borne by ship, cargo, and 
fi-eight, as general average." The answer to 
the second objection, and in part to the third, 
is di-awn from what appears in the auditor's 
report, and ajletter therein referred to, and is 
as follows. The owners having no funds at 
Hamburg, the master was necessitated to 
raise the funds to pay the amount of the gen- 
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cral average, payable by the ship on bottomiy. 
Parisb & Co. funushed the funds at the 
premi^lm of twelve and a half per centum. 
They, however, wrote to thehr con-espondents 
in New Tork, Heehsher & Co., that they did 
, not intend to exact the premium, if the amount 
advanced, with all charges, was promptly 
paid, and the owners should secure it by ef- 
fecting a policy of insurance on ship or freight, 
and assigning it to Heehsher & Co. for that 
purpose. The plaintiff, on receiving this in- 
telligence, requested the defendants to fmr- 
nish funds to pay the bond; they declined to 
do so; and he then made arrangements to, 
and did furnish the funds, by which the bond 
was paid, and the premium of twelve and a 
half per cent, saved to the insurers. The ex- 
penses incurred in so doing seem to be equi- 
tably, -if not legally, a charge on the insurers, 
as they derive the sole benefit therefrom; and 
in fact, they seem to come "within the provision 
in the policy, that the insurers will contribute 
towards all expenses incurred in and about 
the recovery of the property. The items ex- 
cepted to are actual cash payments made by 
the plaintiff for this purpose. The payment 
was made in the usual course, by remitting 
bills of exchange. The charge for indorsing 
is a usual and customary one, which the 
plaintiff was obliged to pay, because Heehsher 
.& Co. were instructed to claim the whole pre- 
mium if any delay or objection occurred. 
The interest, objected to, was actually paid 
by the plaintiff; and he does not, as it would 
appear, receive, nor does the office pay double 
interest. The usual sight of bills remitted is 
sixty days. Parish & Co. would, therefore, 
charge interest, till the bills matured and were 
collected; and the plaintiff was obliged to 
remit enough to cover the amount due, when 
the bills should mature; which he did. If he 
had purchased bills, payable at sight, 'this 
charge of interest would not appear, but the 
same amoimt would be charged in another 
shape, because the bills would have cost more. 
If, on the refusal of the defendants to fur- 
nish funds, the plaintiff had elected to pay 
the bond and premium, he certainly could have 
recovered it By taking the course he did, 
a considerable saving was effected, of which 
the defendants have the entire benefit, and 
should therefore pay all the expenses actually 
and necessarily incurred for that purpose. 
The same remarks will apply to the charge 
for the insurance to secure the bond, which 
the auditor has left 'in the mud," but which 
the defendants have not excepted to. Ajid 
for the same reasons, the plaintiff considers 
himself entitied to charge a commission for 
his services, time, and trouble in effecting the 
arrangement, as for a service rendered to the 
defendants; in which light it is hoped the 
court will consider it 

T. Parsons, for insm*ance company. 

The argument for the defendants was as 
follows: The exception to the "partial loss" 
rests on this groimd- The vessel lost a cable 
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and anchor, &c. This loss was certainly a 
partial loss by our law, and did not amount to 
five per cent. We understand the law of the 
case to be, not that a foreign adjustment de- 
termines for us, what is a general average; 
but that a foreign adjustment of what is 
truly, and hy oui* law a general average, is 
binding on us. By the opinion of the court 
in this case, it will be seen, that it stands on 
a very different footmg from general average. 
As to the bottomry bond, Peters was permit- 
ted to take this up for less than its face, and 
whatever sum he actually was obliged to 
pay in so dohig, we admowledge ourselves 
liable for, but no farther. Now, we, the de- 
fendants, had at that time (by the case) a 
policy on the ship, which we should of course 
have readily transferred to Heehsher & Co., 
and thus the premimn on the new policy 
would have been saved. Similar remarks ap- 
ply to the charge for insurance, made by 
the plaintiffs, which the auditor has not allow- 
ed, and which the plamtiff now <;laims. The 
auditor states the facts fully in his report, 
and it seems to us clear, that he was right in 
not allowing it, 

STORY, Circuit Justice. The first excep- 
tion is founded upon the clause in the i^olicy 
(which is the common dause in the Boston 
policies), that the underwriters shall not be 
liable "for any partial loss on other goods on 
the vessel, or on freight, unless it amount to 
five per cent., exclusive in each case, of all 
charges and expenses incurred for the piu> 
pose of ascertaining and proving the loss; 
but the owners of such goods shall recover 
on a general average." The argument in sup- 
port of the exception seems to rest on the 
groimd, that the damage done the Paragon 
itself was a partial loss only, less than 5 per 
cent.; and that it is not of the nature of a 
general average. In the opinion already ex- 
pressed in this case, when it was foi-merly in 
judgment, I strongly inclined to think, that 
the loss by the collision was not to be deemed 
a general average in the sense of our law, 
although it was apportioned upon both the 
vessels. Peters t. Warren Ins. Co. [Case 
No. 11,035]. General average is commonly 
understood to arise from some voluntary act 
done, or sacrifice, or expense incun'ed, for the 
benefit of all concerned in the voyage, or ad- 
venture; and then it is apportioned upon all 
the interests, which partake of the benefit. 
But the mere fact, that an apportionment is 
made of a loss between the different parties 
in interest, if the loss itself does not arise 
from some act done, or sacrifice or expense 
voluntarily incurred, for the common benefit, 
does not make it necessarily a case of general 
average by our law. Salvage is properly a 
charge, apportionable upon all the interests 
. and property at risk in the voyage, which de- 
rive any benefit therefrom. But, although it 
is often in the nature of a general average, it 
is far from being universally true, that, in 
the sense of our law, all salvage charges are 
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to be deemed a general average. On the con- 
trai*y, these charges are sometimes a simple 
average, or partial loss. We must, therefore, 
look to the particular cu*eumstances of the 
case to ascertain, whether it be the one, or the 
other. So, expenses incurred on captm*e are 
sometimes a general average, and sometimes 
not Thus, If the expenses are incurred for 
the benefit of all concerned, they are a gen- 
eral average. But, if there should be a cap- 
ture of a neutral ship, solely on account of 
the cargo, which is owned by different per- 
sons, who are shippers, if no proceedings are 
had against the ship, but are against the 
cargo only, the expenses occasioned thereby 
will be apportioned upon the owners of the 
cargo, and are but a partial loss thereof, and 
not a general average; for such expenses are 
not for the benefit of the ship or freigiht, 
which, therefore, do not contribute thereto. 
See 2 Phil. Ins. (2d Ed., 1840) pp. 71-74, c. 15, 
§ 1; Id. p. 125, § 5; Id. p. 225, c. 16, § 3; 
Beneclce & S. Average (by PhilUps, Ed. 1833) 
pp. 101, 102, 139-141. 

It has been said, in the argument for the 
plaintiff, that, whether this claim be a gen- 
eral average, or not, by om* law, it is. clearly 
a general average by the law of Hamburg; 
and that the foreign law must furnish the 
rule for the case under such circumstances. 
And in support of the argument reliance Is 
placed upon the language of the adjustment 
of the despacheur, who states, that the Para- 
gon, her cargo, and freight, are to bear one 
half of the expense of her own repairs, and. 
to pay one half of the value of the Galliot; 
and the adjustment concludes by saying, that 
this sum (the one half) is to be borne by the 
ship, cargo, and freight, as "general aver- 
age." The argument certainly has considera- 
ble apparent weight It is met, on the other 
side, by the suggestion, that what constitutes 
general average must be decided by our law, 
since the contract and its language must be 
interpreted by the laws of the place of the 
contract; and that when a case of general 
average under our law has arisen, then the 
foreign adjustment thereof may be conclusive 
of the amoimt of such general average; but 
it is not otherwise. But this argument does 
not solve the whole difficulty. The real ques- 
tion is, whether the underwriters, by the 
terms of the policy respecting general aver- 
age, mean such losses and expenses only, as 
are deemed general average by our law, or 
such losses and expenses, as arise in the 
coui-se of the voyage, from any of the perils 
insured against, and are assessed upon and 
payable by the insured, as a general average 
under and in virtue of any foreign law. 
Now, the eonti-aet of insurance is a contract 
of indemnity against risks and losses by the 
perils insured against, not only in the home 
port, and on the ocean, but also in foreign 
ports. It naturally, therefore, looks to general 
averages, which may be inemrred and en- 
forced abroad, as well as at home. If by a 
peril, insured against the insured is com- 
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pelled in a foreign port, by the local law, to 
pay a sum as general average, which, by the 
law of his own country would not be so, 
why may not such a loss or charge be prop- 
erly deemed a general average in the sense of 
the poliqy? What difference in principle i» 
there between deciding, that items or appor- 
tionments included in a foreign adjustment 
of a general average, although not belonging 
to a general average, or a proper apportion- 
ment, by the law of our own country, are,, 
nevertheless, to be here paid for as a general 
average, and deciding that a loss, not a geu- 
eral average by our law, but a general aver- 
age by the foreign law, and enforced there, is^ 
to be deemed and paid for here as a general 
average? In each case the loss, sought to be 
recovered, is, pro tanto, not a general average 
according to our law; and the principle, 
which is to govern, must be the same, wheth- 
er the loss be greater or less, whether it ap- 
ply to the totality of the claims, or to any item, 
thereof. Now, certainly the weight of au- 
thority, both in England and America is, that 
the items included and the sums apportioned 
and paid according to the law of a foreign 
coimtry, as a general average, in an adjust- 
ment thereof, made there, {and, a fortiori, if 
enforced by the public tribunals there,) are, 
quoad the items and the rule of apportion- 
ment conclusive upon and payable by the un- 
derwriters here, as a general average, al- 
though not apportioned in the same manner, 
and not deemed items of general average by 
our law. This is certainly the doctrine in 
Simonds v. White, 2 Bam & C. 805; Loring 
V. Neptune Ins. Co., 20 Pick. 411; Strong v. 
New York Fireman Ins. Co., 11 Johns. 323,' 
and Depau v. Ocean Ins. Co., 5 Cow. 63. The- 
most important case the other way is Shiff 
V. Louisiana State Ins. Co., 6 Mart. [N. S.} 
629.' But there is great difficiUty in holding, 
that this ease ought to overcome the i-ule es- 
tablished in Simonds v. White, 2 Bam. & O. 
805, which puts the doctrine upon grounds of 
public convenience and policy, and the ap- 
parent intention of the parties. There is notli- 
ing xmreasonable in construing the engage- 
ment of the underwriters in a policy to be, 
that they will pay, whatever the insured is 
compelled to pay as a general average, aris- 
ing from the risks insured against. But I 
wish to be undei-stood as not absolutely de- 
ciding this point, and it is the less necessary 
to consider it because, assuming tlie sum 
claimed not to be a general average, it is- 
nevertheless, as a partial loss, to be borne 
by the underwritei-s. The infirmity of the 
argument for the exception consists In sep- 
arating the loss, incurred by the damage done 
to the Paragon itself, from the damage done 
to the other vessel, whicli was apportioned on 
the Paragon, and in considering them as inde- 
pendent losses Now, they are not so sep- 
arable. The loss by the collision was an en- 
tirety; and the whole damage assessed upon, 
and payable by the Paragon, was a direct 
damage or partial loss, occasioned by the col- 
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lision, and the items are not to be separated. 
The whole loss was a charge in rem upon the 
Paragon; and the collision was the proximate 
cause thereof. This was the doctrine enter- 
tained by the supreme court, upon the hear- 
ing of this cause upon the writ of error. Pe. 
ters V. Wai-ren Ins. Co., 14 Pet. [39 U. S.] 99. 
We must treat the loss, then, as an aggi-egate 
partial loss, composed of two items, the one 
the direct damage done to the Paragon, the 
other the dh:eet damage done to the other ves- 
sel, and assessed and charged upon the Para- 
gon. These items, when united, far exceed 5 
per cent. This exception is, therefore, over- 
ruled. 

The next exception turns upon a veiy differ- 
ent consideration. It seems, that a bottomry- 
bond was given to defray the amoxmt of the 
sum awarded against the Paragon and 
<:harges; and that the bottomry holder was 
willing to waive the 0214 per cent, interest 
payable upon the bond, if he was promptly 
paid the amount, and certain other conditions 
were complied with. The agent of the bot- 
tomry holder at New York received from Mr. 
Peters, (one of the plaintiffs,) a draft on Ham- 
Oiurg for the amount, and charged a commis- 
sion for indorsing that draft to his principal, 
nnd thereby becoming a guarantor of the 
draft. The bottomry bond was thus taken 
up; and a less sum than the 121^ per cent, 
was actually paid to the agent The charge 
•of this commission is now objected to. But 
I think It is without any just ground. If the 
underwriters seek to avail themselves of a di- 
minished payment of interest upon the bot- 
iomry bond, they must take it cum onere. 
Mr. Peters acted with entire good faith in 
this part of the transaction; and it has been 
for the benefit of the underwriters. The 
■charge seems to me entirely reasonable and 
proper in itself; and the underwriters have 
no just cause to complain, that a less sum has 
been paid upon the bond, than might have 
"been required under its terms. If they adopt 
Mr. Peter's agency in taking up the bond, 
they must adopt it throughout If they do not 
4idopt it, they ought to pay the whole 12^ 
per cent, bottomry interest due on the bond. 
I therefore overrule this exception also. 

The same considerations will apply to the 
third exception. The interest, therein object- 
■ed to, was a part of the agreement, upon 
which the payment of the 121^ per cent, was 
surrendered by the bondholder. And besides; 
it is in itself most reasonable, that the bond- 
holder should be paid the interest upon his 
advances, not merely up to the time, when 
the draft was received, but up to the time, 
when it would arrive at maturity, and be 
paid. 

As to the exception by the plaintiff of the 
disallo-vvance by the auditor of the claim of 
Mr. Peters for a commission, for settling and 
paying the bottomry bond; it appears to me, 
that it was rightly rejected by the auditor for 
llie reason stated by him. It was the primaiy 
4uty of the plaintiffs to pay the bottomry 
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bond, in order to entitle themselves to re- 
cover the amount thereof from the under- 
writers. If the owner pays money to repair 
damages to his ship, he is not entitled to 
claim from the underwriters any commission 
on his disbursements; and the present case is 
not dis<-inguishable from that hi principle. 

On the whole, my judgment is, that the re- 
port ought to he confirmed. 
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PETERS et al. v. WARREN INS. CO. 

[3 Sumn. 389; i 1 Law Rep. 281; 1 Hunt, 
Mer. Mag. 6'7.] 

Circuit Court, D. Massachusetts. Oct. Term, 
183S. 

Marine Insurance — Peril of the Sea— Col- 
lision i:^; FoBEiGN Waters— AppoktionmeJjt 
— Sentence op Foreign Court. 

1. Where a collision between two ships acci- 
dentally took place within the dominions of a 
foreign power, and by the laws of that foreign 
power, all damages occasioned thereby were to 
be borne equally by the two vessels; held, ihat 
such a collision was a peril of the seas, within 
the meaning of the common policy of insurance; 
and that the underwriters were liable, not only 
for the direct damage done to the ship insured 
by them, but also for the charge apportioned on 
such ship as her contributory share towards the 
common loss, not as a general average, but as 
properly a part of the partial loss occasioned by 
the collision. 

[Cited in Emery v. Huntington, 109 Mass- 
437; Indianapolis Ins. Co. v. Mason, 11 Ind. 
179, 180. Cited in brief in Forbes v. Manu- 
facturers' Ins. Co., 1 Gray, 372.] 

2. Such a charge is a part of the loss within 
the maxim, "Causa proxima, non remota, spec- 
tatur." General average can be only, where 
there is some voluntary sacrifice or voluntary 
expense incurred for the common benefit. 

3. The maxim, "Causa proxima, non remota, 
speetatur," is not of universal application in 
the law; and does not exclude incidental losses, 
flowing as a legal or natural consequence from 
the direct injury or loss to the thing insured. 

[Cited in McDonald v. Snelling, 14 Allen, 296; 
Marble v. City of Worcester, 4 Gray, 409.] 

4. Semble, that a loss by an accidental colli- 
sion of two vessels, without fault on either side, 
is not a case of general average according to 
our law; but of particular average. 

[Cited in Broadwell v. Swigert, 7 B, Mon. 39.] 

5. The sentence of a foreign court, of com- 
petent jurisdiction, acting in rem, is conclusive 
in respect to the matter, on which it directly de- 
cides. 

This wa.s a ease on a policy of insurance, 
dated the first day of April, 1836, whereby 
the defendants insured the plaintiffs, for 
whom it may concern, payable to them, 
eight thousand dollars on the ship Paragon, 
for the term of one year, commencing the 
risk on the 15th day of March, 1836, at noon, 
at a premium of five per cent The declara- 
tion alleged a loss by collision with another 
vessel, without any fault of the master or 
crew of the Paragon; and also insisted on a 
general average and contribution. At the 

1 [Reported by Charles Sumner, Esq.] 
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trial, the parties agreed to a statement of 
facts, as follows: "Tiie plaintiffs are own- 
ers of the ship Paragon, insured by the defend- 
ants in part. On the 10th of November, 
1836, said vessel sailed from Hamburg in 
ballast, for Gottenburg, to procure a eai-go 
of iron for the United States. Whilst pro- 
ceeding down the Elbe, with a pilot on board, 
she came in contract with a galiot, called the 
Franc Anna, and sunk her. The Paragon 
lost her bowsprit, jib-boom, and anchor, and 
sustained other damages, which obliged her 
to go into Cuxhaven, a port at the mouth of 
the Elbe, and subject to the jurisdiction of 
Hamburg, for repairs. Whilst lying there, 
the captain of the galiot libelled the Para- 
gon in the marine eourtj alleging that the 
loss of the vessel was caused by the care- 
lessness or fault of those on board the Para- 
gon. The ship was arrested, but subsequent- 
ly released on security being given by the 
agents of the owners to respond to such 
damages as should be awarded by the court 
The captain of the Paragon, in his answer, 
denied the charges of carelessness or fault 
on the part of those on board of his ship; 
and the court, after hearing the parties and 
their proofs, decided that the colUsion was 
not the result of fault or carelessness on ei- 
ther side; and that, therefore, according to 
article 1, tit. 8, of the marine law of Ham- 
burg, the loss was a general average loss, 
and to be borne equally by each party; that 
is, the Paragon was to bear one half of the 
expense of her own repairs, and to pay one 
half of the value of the galiot; and the galiot 
was to bear the loss of one half of her own 
value, and to pay one half of the expense of 
the repairs of the Paragon. In conformity 
with this decision, a general average state- 
ment was drawn up by jMr. Oldermann, the 
despacheur of Hamburg, an officer appointed 
by law, and by whom alone such statements 
can be prepared. In this statement are char- 
ged, first, the expenses of repairing the Par- 
agon, after making the deduction of one 
third, new for old— saving one of her an- 
chors and chains, which was lost at the time 
of the collision; wages and provisions of the 
captain and crew during the detention, and 
the expenses of surveys, px-otest, defending 
the suit, &c., amounting in all to about eight 
hundred dollars; and one half of which is 
charged to the Paragon, and one half to the 
galiot Secondly, are charged the value of 
the galiot, as by appraisal, under an order 
of court; of her freight and cargo; the ex- 
penses of sm*veys, protest, prosecuting the 
suit, &c.— amounting, in all, to about six 
thousand dollars; one half of which is to 
be charged to the Paragon." The statement 
concludes thus; "Which, according to the 
before-mentioned ordinance, relating to in- 
surance and average, is to be borne by ship, 
cargo, and freight as general average. The 
ship Paragon has to claim from the Franc 
Anna for half the damages, say $400; and 
the Franc Anna from the Paragon, one half 
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the damages, say ?3000; so that the Paragon 
must pay $2600,— which amount the tribunal 
of commerce decreed should be paid in- 
stanter. The owners of the Paragon having 
no funds in Hamburg, the captain was ob- 
liged to raise the money on bottomry. There 
being no cargo on board of the Paragon, and 
no freight earaed, the ship had to bear the 
whole of the general average loss." 

P. O. Loring, for plaintiffs, 
Mr. Parsons, for defendants. 

_ STORY, Cu:cuit Justice. There is no doubt, 
in this case, that the actual injury sustained 
by the Paragon, is a loss for which the under- 
writers would be liable, if it amounted to 
five per cent. There is as little doubt, as the 
Paragon was obliged to go into the port of 
Ouxhaven for repairs, that, according to the 
established principles of our law, differing on 
this .point from that of England, the wages 
and provisions of the crew during the deten- 
tion for the repairs is a general average. 
The only real question in controversy be- 
tween the parties is, whether the underwrit- 
ers are in this case liable for the sum de- 
creed by the tribunal at Hamburg, to be paid 
by the Paragon, as her contributory share of 
the loss occasioned by the collision, either as 
a general average, or as a direct consequence 
of the collision, and a loss occasioned there- 
by. Some things are now well settled, which 
were formerly subject to some controversy 
among jurists. In the first place, the sen- 
tence or decree of the marine tribunal of 
Hamburg, being a- court of competent juris- 
diction in the premises, must be taken to be 
conclusive, as to the cause and amount of the 
loss, and of the contribution to be made by 
the parties. The collision happened within 
the territorial jurisdiction of Hamburg, and 
therefore the case was one within the compe- 
tency of its judicial tribunals, and to be 
rightfully governed by its laws. However 
true it may be, that the city of Hamburg has 
no authority to prescribe to the rest of the 
world, what shall be deemed, in the maritime 
law, a general average; yet it cannot well be 
doubted, that it has full authority to make 
laws on the subject of collisions within its 
own territorial domains, which shall be obli- 
gatory on all vessels which choose to come 
within those domains. The ordinance of Ham- 
burg (title 8, arts. 1, 2), has prescribed the 
rules on this subject; and has declared that 
in cases of collision of vessels, occurring ac- 
cidentally, the damage shall be apportioned 
upon both the vessels, their freights and car- 
goes, as in other cases of general average 
("communen avarien"), and shall be borne 
one half by each vessel. See Stev. & B, Av. 
by Phillips, 146, 367, 383. The sentence of 
the marine court of Hamburg has decided, 
that the collision in the present case was ac- 
cidental, and not by the fault of either party; 
and has apportioned the damage accordingly 
between the two vessels. And that sentence 
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I take to tie conclusive in both respects, upon 
the general principle now universally estab- 
lished, tbat the sentence of a foreign court 
of competent jurisdiction, acting in rem, is 
conclusive in respect to the matters, on which 
it directly decides. The original proceeding 
was here in rem, and precisely the same as 
our own courts of admiralty would have exer- 
cised in rem, in a case of collision within our 
own jurisdiction. 

In the next place, it is now well settled, 
that when a case of general average occurs, 
if it is settled in the foreign port of destina- 
tion, or in any other foreign port, where it 
rightfully ought to be settled, the adjustment 
there made will be conclusive as to the items, 
as well as the apportionment thereof upon the 
various interests, although it may be differ- 
ent from what our own law would have made, 
in case the adjustment had been made on a 
like collision in our own ports. The cases, 
cited at the bar on this point, are entirely 
satisfactory and conclusive. See especially 
Simmonds v. "White, 2 Barn. & 0. 805; Dalg- 
lish v. Davidson, 5 Dowl. & E- 6; Loring v. 
Neptune Ins. Co., 20 Pick. 411; Thornton v. 
U. S. Ins. Co., a Fairf. [12 Ale.] 153; Strong 
v- New York Fireman's Ins. Co., 11 Johns. 
322; Depau v. Ocean Ins. Co., 5 Cow. 63; 3 
Kent, Comm, lect. 47, p. 244; 2 Phil. Ins. 
<lst Ed.) p. 255, 260; Id. (2d Ed., 1840) pp. 
140, 141. 

But the question stiU remains, whether, in 
the sense of the general maritime law, or, at 
all events, in the sense of our law, the pres- 
ent is a case of general average, to which the 
doctrine is properly applicable, so far as to 
make the nnderwriters liable therefor. It 
certainly cannot be considered as strictly fall- 
ing under the ordinary definition of general 
average, where a sacrifice is voluntarily 
made for the benefit of all concerned; such as 
in cases of jettison, and ransom, and expenses 
by capture. By the law of England it seems 
clear that a loss of this sort, that is, by an 
accidental collision, without fault on either 
side, is a particular average, to be borne by 
the injured parties themselves; and it is not 
the subject of apportionment, or contribution, 
or of general average in any form. Lord 
Stowell so lays down the doctrine in the case 
of The Woodrop Sims, 2 Dod. 85, and so does 
Lord Tenterden, in his work on Shipping 
(part 3, c- 8, § 12). In this reject the law of 
England follows the Roman law. "Si navis 
tua, impacta in meam scapbam, damnum 
mihi dedit,* qusesitum est quae actio mihi 
competeret? Et ait Proculus, si in potestate 
nautarum f uit, ne id accideret, et culpa eorum 
factum sit, lege Aquilia, cum nautis agen- 
dum." Dig. lib. 9, tit 2, 1, 29, § 2. "Sed si 
tanta vis navi facta sit, quae temperari non 
potuit; nuUam in dominum dandam action- 
em." But in many if not in most of the mari- 
time nations of continental Europe, the rule 
prevails, that the damage shall be equally 
appoi-tioned between the vessels. A sum- 
mary of many of the ordinances will be found 
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in Jac. Sea Laws, bk. 4, pp. 324, 342, c. 1; in 
1 Emerig. Ins. c. 12, § 14; in 2 Valin, Comm. 
lib. 3, tit 7, art 10; in Abb. Shipp. pt 3, c. 

8, § 12; and in 1 Bell, Comm. (4th Ed.) pp. 
489, 490, §§ 518-520. In the ordinance of 
Louis XIV., in 1681, it is expressly declared, 
that, in cases of collision of ships, the damage 
shall be equally borne by the ships which 
have done it, and suffered it, whether on the 
voyage, or in the roads, or in port. Valin 
speaks of it, indeed, as a common average 
between the two vessels ("Le dommage cause 
par I'abordage est jug6 avarie commune pour 
les deux navires"); but I do not know, that 
he is to be inteipreted to mean a general 
average in the sense of the maritime law, as 
his words rather refer to an apportionment of 
the damage. If I were compelled to decide 
this question by the lights, which are now 
before me, I must confess, that the inclina- 
tion of my opinion would be, that it is not a 
case of general average according to our law, 
but that it is a case merely of particular aver- 
age. Bmerigon considers all losses by colli- 
sion to be merely a simple average. Dig. lib. 

9, tit 2, L 29, § 4; 1 Emerig. Assur. (Ed. 
1827) pp. 409, 414, c. 12, § 14, notes 1, 4. See, 
also, 1 Bell, Comm. (4th Ed.) p. 492, § 520. 

The real question, however, upon which 
this case turns, is, whether the underwriters 
are liable for this apportionment or contribu- 
tion of the Paragon towards the common 
damage. Now, that collision of ships by ac- 
cident is a peril of the sea, and that under- 
writers are liable for the direct injury to the 
ship insm-ed, which is occasioned thereby, ad- 
mits of no doubt The point of difficulty is, 
whether the amount of the damage appor- 
tioned on the Paragon is a direct injui-y, oc- 
casioned by the collision. If it can and 
ought to be so treated, then the underwriters 
are liable for the loss. If, on the other hand, 
it is to be considered as a mere consequential 
injury, then the maxim, "Causa proxima, non 
remota, spectatm:," applies, and the under- 
writers are exonerated. _ This question has 
not, to my knowledge, ever before come under 
the consideration of the American coxu:ts. It 
has, however, been recently decided in Eng- 
land, in a case, to Avhich I shall presently 
refer. 

But let us see, how it stands in the foreign 
maritime law; and in the opinion of eminent 
continental jurists. The French ordinance 
of 1681 Q.iv. 3, tit 6, art 26), among other 
things expressly declares, that the insurers 
shall bear all losses and damages occasion- 
ed by collision (abordage). Pothier holds, 
that, under this clause, the underwriters are 
liable for all losses occasioned by accident, 
without the fault of the injured party. Po- 
thier des Assur. note 50. Emerigon holds 
the same doctrine. 1 Emerig- Assur. e. 12, 
§ 14. And no doubt seems to have been en- 
tertained by either of them, that the loss, 
for which the insurers were liable, included 
the damages appori;ioned upon the vessel, 
arising from the collision, whether done di- 
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reetly to itself, or to the other vessel. Em- 
evigon expressly says: "In the case of a 
rustic judgment (judieio rustieo), where the 
damage is divided between the two vessels, 
I believe that the insurers are liable for the 
part which belongs to the ship insured by 
them," Id., sub finem (Ed. by Boulay-Paty, 
1827), p. 417. In the modem Code of Com- 
merce of Prance (article 50) the insurer is 
declared liable for all losses and damages 
which may happen from fortuitous collision 
(abordage fortuit). Code Com. liv. 2, tit. 10, 
art. 350, § 2. In another article (art. 407), it 
is declai-ed; "In case of collision, if the oc- 
currence was purely accidental, the damage 
is borne without remedy by the suffering 
vessel. If the collision proceeded from the 
fault of one of the masters, the damage is 
paid by the one who occasioned it. If there 
be a doubt, which of the two vessels were 
in fault, the damage is to be repaired at 
their common expense, in equal portions be- 
tween them." Id. art. 407. This last case 
has given rise to a doubt among the French 
jurists, whether, as the Code is silent as to 
the liability of the insurers, except in cases 
of fortuitous collision, the insurers are now 
liable for the damages apportioned, when 
there is a doubt as to which vessel is in 
fault Boulay-Paty and Estrangin both hold, 
that, under such circumstances, the loss is 
to be treated as a fortuitous collision, and 
the damages are to be paid by the insurers. 
See 1 Emerig. Assur. pp. 416, 417, c, 13, § 
14; note by Boulay-Paty (Ed. 1827); 4 Boul. 
P. Dr. Com. 14-16; Poth. Assur. par. Es- 
trangin (Marseilles, Ed. 1810) pp. 72, 15, 76, 
note 50. Now it is not necessary to settle, 
whether these learned jurists are right or 
not in their interpretations of the modem 
French Code. What I desire to state is, that 
they perfectly concur in the opinions of 
Pothier and Emerigon, and hold, that the 
damage to the ship insured not only is to 
be paid by the insurers, but that the dam- 
ages assessed upon the ship are to be paid, 
whether she be the injured ship or not. And 
certainly it must be admitted, that there is 
no hardship upon the insurers in adopting 
such a rule; for it may as often work in their 
favor as against them; since, if the ship in- 
sured be the most injured, they will have 
the full benefit of the rule. 

But there is a late case in England di- 
rectly on the point It is De Vaux y. Salva- 
dor, 4 Adol. & E. 420. That case, in many 
respects, resembles the present. The faxjts 
were, that the ship, insured by the policy, 
on which the action was brought, came in 
collision with a steam vessel, in the river 
Hoogly, in Bengal, hy which each was in- 
jured; but the steamer most. The owner of 
the steamer threatened to proceed in the 
court of admiralty, at Calcutta, against the 
vessel injured; and the claim was referred 
to an arbitration; and it was awarded, that 
each ship should bear half the joint ex- 
penses of the two. The ship insured was 
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detained at Calcutta for some time to repair 
the damages sustained by the collision. The 
insured claimed from the underwriters the 
amount of the wages and provisions expend- 
ed during the detention to repair, as a gen- 
eral average; and also the sum paid to the 
steamer by the ship insured. Lord Denman, 
at the trial, rejected both items, holding the 
underwriters not liable therefor; and upon 
a motion for a new trial, his opinion was 
supported by the court of king's bench. His 
lordship, in delivering the opinion of the 
court, first stated, that the wages and pro- 
visions in such a case were not a general 
average by the law of England (in which 
respect it differs from our law); and then he 
proceeded to say; "The second point appears 
to be entirely new, which circumstance is 
not so strong an argument against it as 
against the former claim, because the event 
is likely to have been of much less frequent 
occui-rence." And then, after refen-ing to 
the ease of Fletcher v. Poole [1 Park, Ins. 
(7th Ed.) p. 89, e. 2.] 2 and the maxim on 
which he thought the case must rest "In 
jure, non remota causa, sed proxima, specta- 
tur," he added; "Such must be understood 
to be the mutual intentions of the parties 
to such contracts. Then how stands the 
fact? The ship insured is driven against 
another by stress of weather. The injury 
she sustains is admitted to be direct and 
the insurers are liable for it But the col- 
lision causes the ship insured to do some 
damage to the other vessel. And whenever 
this effect is produced, both vessels being in 
fault, a positive rule of the court of admiral- 
ty requires the damage done to both ships 
to be added together, and the combined 
amount to be equally divided between the 
owners of the tAvo. It turns out that the 
ship insured had done more damage than 
she has received, and is obliged to pay the 
owners of the other ship to some amount, 
under the rule of the court of admiralty. 
But this is neither a necessary nor a proxi- 
mate effect of the perils of the sea. It grows 
out of the arbitrary provision in the law of 
nations, from views of general expediency, 
not as dictated by natural justice, nor pos- 
sibly as consistent with it; and can no 
more be charged on the underwriters, than 
a penalty ineuiTed by contravention of the 
revenue laws of any particular state, which 
was rendered inevitable by the perils insured 
against" 

This i£ the whole of his lordship's judg- 
ment; and I have cited it at large, from a 
desire to present the argument in the very 
words, in which it was pronounced, so that 
there should be no danger of its true force 
being misrepresented or misunderstood. 
Now, I own, that it is not quite satisfactory 
to my mind. I admit, in the fullest man- 
ner, the force and propriety of the maxim, in 
cases of insurance (for there are many other 



2 [From 4 AdoL & E. 427.] 
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eases of conti-aet, to wbicli it does not applys) 
"Causa prosima, noa remota, spectatur," 
in ascertaining, whether there is a loss with- 
in the policy. My difficulty is in admitting, 
that the case before the court was within 
the true scope of the maxim. It seems to 
me, that there is an over-refinement in this 
attempt to apply the maxim; and I cannot 
but thint, that there is much danger, too, 
in so applying it to mercantile transactions. 
Suppose the case of a capture of a neutral 
vessel, and she should be carried in. for ad- 
judication, and acquitted upon payment of 
costs and expenses to the captors; would not 
the insurers be liable for these costs and 
expenses? There is no doubt, that they 
would, if the capture was one of the perils 
insured against; and yet it might be said, 
and truly said, that the capture was not the_ 
necessary or immediate cause of these costs' 
and expenses. They were the act of the 
court, founded upon an arbitrary rule, or 
an exercise of judicial discretion. Suppose 
the case of the insurance of a neutral ship 
against capture only, and after a capture, 
she were lost by a peril of the sea; would 
not the case be a total loss by capture, not- 
withstanding the proximate cause was a 
peril of the sea? Suppose a steam ship in- 
sured against all perils but fire; and having 
caught fire, the fire was extinguished only 
by the sinking of the ship at sea; would it 
not be deemed a loss by fire, within the 
policy? Suppose a vessel is shipwrecked 
upon a barbarous coast, and is there set fire 
to by the natives, and thus destroyed; to what 
cause would the loss be attributed, to the 
perils of the sea, or to fire? The former 
would be a peril acting directly on the subject- 
matter, from which the ship was not delivered 
when the other proximate peril was super- 
induced. Hahn v. Gorbett, 2 Bing. 205. 
Take a case still nearer to the present, of a 
contribution for a genei-al average, or sal- 
vage. Neither of these losses is expressly 
within the words of the common policy. Yet 
the underwriters are liable therefor, although 
not directly stated among the enumerated 
perils. The contribution of other interests 
(such as the ship, the freight, and the other 
cargo) to a jettison, occasioned by the perils 
of the sea, cannot be said to be a necessary 
or proximate effect of these perils. It is a 
charge resulting from the perils insured 
against, and attaching to these interests, as 
a burden, by reason of these perils. But 
then the contribution is the result of a rule 
of the maritime law, which imposes the 
charge; and independently of that rule, there 
is no necessary or natural connection be- 
tween the perils, which induced the jettison, 
and the contribution made by the other prop- 
erty. In a metaphysical sense, the proxi- 

3 Suppose a factor should deposit the goods 
of his principal in an improper place, where 
thev were destroyed by an accidental fire, he 
would be liable for the loss; and yet the fire 
was the proximate cause of the loss. 
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mate cause of the contribution is the rule 
of the maritime law, and the more remote 
cause is the perils of the seas. So, in cases 
of salvage. The expenses and charges of 
salvage, in cases of shipwreck or of other 
calamities and injuries to the ship by the 
perils of the seas, have, as their proximate 
cause, the labors and services performed by 
the salvors; and have no necessary or nat- 
ural connection with those perils, although 
they are properly results or incidents, which 
may be subsequently attached thereto. 

We all know, that when a ship is obliged 
to put away to a port of necessity by losses 
or injuries in a storm, which constitute a 
general average, the wages and provisions 
and other expenses of the crew, to and at the 
port of necessity, constitute a part of the 
general average. TThy? Not because they 
are the proximate- effects of those losses or 
injuries; for the storm, which occasioned the 
general avei-age, has ceased; but because 
they are charges, which follow, as a legal 
result, from the original perils. When the 
thing insured becomes, by law, directly 
chargeable with an expense, or contribution, 
or loss, in consequence of a paitieular peril, 
the law treats that peril, for all practical 
purposes, as the proximate cause of such ex- 
pense, contribution, or loss. Pothier lays it 
down, as in his opinion a clear result of the 
contract of insurance, that the underwriters 
are bound to pay, not only the direct loss oc- 
casioned by a peril insured against, but all 
the expenses, which follow as a consequence 
therefrom. Poth. de Assur. note 49. Es- 
trangin (a veiy excellent commentator on 
Pothier) asserts, that there is not the slight- 
est doubt on the subject "L'usage et la loi 
ont toujours soumis les assureurs a supporter 
les frais, qui spnt la suite d*une fortune de 
mer, comme les pertes directes occasioneSs 
par I'evenement" Id. Estrangin, note. And 
this is the unequivocal opinion of Emerigon, 
as we have already seen. 1 Emerig. Assur. 
pp. 414-117, e. 12, § 14, and Boul.-P. Comm. 
(Ed. 1827). And it is to be observed, that these 
learned foreign jurists found themselves, 
not so much upon any peculiarities of their 
own Ordinances, as upon general principles, 
applicable to the contract Their reasoning 
turns ui>on this proposition, that the insurei-s 
are not only to pay the loss from a peril in- 
sured against, but must also pay the ex- 
penses and charges incident to, and flowing 
from the direct loss, as a part thereof. "Ces 
frais extraordinaires," says Pothier, "sont, 
pour le marchand, qui a fait assurer", une 
perte, qui lui est caus6e par une fortune de 
mer." I confess, that I have always hither- 
to supposed this to- be also the doctrine of 
our law. Whatever expense, charge, or con- 
tribution flows as a natural or a legal con- 
sequence from a peril insured against, I 
have supposed to be a loss within the policy, 
as being, within the meaning of the maxim, 
a proximate effect I am aware of the bear- 
ing of the cases of Fletcher v. Poole [supra]. 
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and Eden v. Poole [1 Term. R. 132, note]; 
2 Marsh. Ins. bk. 1, p. 721, c. 16, § 5; and Rob- 
ertson v. Ewer, 1 Term R. 127. But taking 
the proYisions of the ship to he, as they are 
generally valued, as a part of the ship and 
her outfit, I find it difficult (as indeed Mr. 
Marshall did), to reconcile these cases with 
Brough T. Whitmore, 4 Term R. 206, and if I 
were obliged to follow the rule laid down in 
one or the other of these decisions, I should 
follow that in Brough v. Whitmora In 
America, it has not been necessary to decide 
the point, on which these cases turned, as 
the wages and provisions in such cases are 
a general average. The case put by his lord- 
ship, that the underwi'iters would not be lia- 
ble for a penalty, incurred by a contraven- 
tion of the revenue laws of any particular 
state, which was rendered inevitable by 
perils insured against, does not strike me 
with the same force as it did his lordship, 
unless he meant a penalty in personam, and 
not a forfeiture operating upon the thing 
insured. In this latter view, I should say, 
"Xil agit exemplum, litem quod lite resolvit" 
Suppose by the laws of a country shipwreck- 
ed vessels were declared to be forfeited to 
the government, either directly, or as a con- 
sequence of the utter impossibility of com- 
plying with the revenue laws, arising from 
the shipwreck, it would, as I think, be dif- 
ficult to maintain, if the perils of the seas 
were insured against, that the underwriters 
would not be bound to pay the whole loss, 
and not merely the direct injury done by the 
shipwreck. The case of Hahn v. Corbett, 2 
Bing. 205, appears to me fully to support 
this opinion. 

The difficulties which met the court in the 
case of De Vaux v. Salvador [4 Adol. & E. 
420], and were not overcome, appear to me 
to be these: First, the loss' or charge, or 
contribution (call it which you may) occa- 
sioned by the collision, was, by the mere 
operation of law, a direct, positive, and 
proximate loss, or charge, or contribution, 
attached to the ship, eo instanti, that the 
collision took place. It was, in no just sense, 
a remote consequence of the collision; but a 
part of the injury done to the Paragon her- 
self. Secondly, it was not a mere personal 
charge, but a charge in rem.' The Paragon 
was directly liable therefor; and the charge 
thus attached to her, constituted, to that ex- 
tent, a direct diminution of her value, pro 
tanto. It was, debitum in preesenti, solven- 
dum in futuro. Suppose, by the laws of 
Hamburg, in case of a fortuitous collision, 
both vessels had (upon a principle of terri- 
torial policy), been declared forfeited to the 
government; and the forfeiture had been en- 
forced against the Paragon; would there 
not have been a total loss arising from the 
collision? Hahn v. Corbett certainly goes to 
that extent. In every way, in which I can 
contemplate the case of De Vaux v. Sal- 
vador, with the greatest respect and defer- 
ence for the learned judges, who decided it. 



I confess myself unable to yield to its au- 
thority. It is confessedly a novel application 
of the maxim, "In jure, non remota causa, 
sed proxima, speetatur." Lord Bacon has 
indeed stated the reason of the maxim to be, 
that "it were infinite for the law to consider 
the causes of causes, and their impulsion,, 
one of another. Therefore it contenteth it- 
self with the immediate cause, and judgeth. 
of acts by that, without looking to any fur- 
ther degree," But that great man, conscious- 
of the difficulties attendant upon metaphysic- 
al refinements on the subject, qualified this- 
observation with another. "Also, you may 
not confound the act with the execution of 
the act; nor the entii-e act with the last part 
of the consummation of the act." And of this- 
he puts divers examples, one of which I will 
cite: "If a lease for years be made, render- 
ing rent, and the lesssee make a feoffment of 
part, and the lessor enter, the immediate 
cause is from the law in respect of the for- 
feiture, though the entiy be the act of the- 
party. But that is but the pursuance and 
putting in execution of the title, which the- 
law^ giveth, and therefore the rent or condi- 
tion shall be apportioned." What greatly 
strengthens my doubts is, that such jurists 
as Emerigon, and Boulay-Paty, and Pothier^ 
and Valin, and Estrangin, treat this as a 
clear case of liability of the insurers, under 
the terms of the policy, not, as I have before 
remarked, upon any peculiarity of the French 
law, but upon the general principles of the 
maritime law, acting on the contract of insur- 
ance. They treat the whole loss, in a ease of 
this sort, to be a loss suffered by the ship, for 
which she is liable by a proceeding in rem, 
and to that extent damnified by the perils in- 
sured against Suppose, in the present case, 
proceedings had been instituted in rem for 
the contribution for the collision (as they 
might well have been), and in the course of 
the proceedings the Paragon had been sold 
to satisfy the charge, I confess that I am un- 
a.ble to see how the iusiu-ei'S could escape the 
payment for a total loss, any more than they 
could in the case of a sale of the ship to pay 
salvage, arising from a peril insured against. 
There is one circumstance in the case .before 
the court, in which it differs from that of De 
Vaux V, Salvador. It is that the amount or 
contribution was fixed by a judicial decree 
against the ship, not directly, indeed, but in- 
directly; for a stipulation was given, to pre- 
vent actual proceedings in rem against her. 
But 1 do not know that this circumstance 
ought to make any difference in the principle 
which ought to govern us. I ceiiainly attach 
no weight to it. Upon the whole, my judg- 
ment is, that the defendants are liable upon 
this policy for the contiibutory amount paid 
by the Paragon on account of the collision^ 
as a direct, positive, and proximate effect 
from the accident, 

[NOTE. Upon the question whether in this 
case the contributory amount paid by the Para- 
gon on account of the collision was a direct, posi- 
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tive, and proximate effect from the accident, in 
SHch sense as to render the defendants hable 
therefor, the judges were opposed. It was tliere- 
fore certified to the supreme court for a final 
decision. The supreme court decided that the 
contributory amount paid by the Paragon was a 
direct, positive, and prosiniate e£feet from the 
accident, in such sense as to render the defend- 
ants liable therefor upon the policy. 14 Pet. (39 
U. S.) 99. 

[Pursuont to the order of this court, a refer- 
ence was had to an auditor to ascertain and ad- 
just the loss. On the coming in of the report, 
exceptions were filed, which were overruled by 
the court, and the report confirmed. Case No. 
11.034.] 
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PETERSON T. UNITED STATES. 

[2 Wash. 0. C. 36.] i 

Circuit Court,' D. Pennsylvania. April Term, 
1807. 

Shipping Regulations— Registuatiok op Ves- 
sels— Evij)esce OF Sale a-sd Thaxsfer — 
Special Verdict- Pkovince of Coubt. 

1. Information for a breach of the act of 
congress [1 Stat. 287] for registering and record- 
ing ships and vessels of the United States. 

2. Upon a special verdict, the court has only 
to decide the law upon the facts stated, where 
a difficulty is espressed by the jury upon the 
facts. But if the jury express a doubt as to a 
particular point of law, the court can only de- 
cide the law upon that point. 

[Cited in Garland v. Davis) 4 How. (45 U. S.) 
154; U. S. V. Page, Case No. 15,986a.] 

3. The mere settlement of an account between 
parties, one of them being represented by an 
agent, does not make a contract between the 
parties, although it may be evidence of a con- 
tract 

4. If, in an account settled between parties, 
an interest in a vessel is debited to one of them, 
the charge might be evidence to satisfy a jury 
of the fact of a sale and transfer of the vessel; 
but it is not in itself a transfer; and the court, 
if the fact of such account and debit are proved, 
cannot say there was a transfer of a vessel. 

This was an information in the district 
court, For a violation of the fourth section of 
tlie act for registering and recording ships or 
vessels, &c., passed in 1792, in which the oath 
stated in the section is set forth; and it is 

1 [Originally 'published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the Uuited States, under the 
supervision of Richard Peters, Jr., Esq.] 
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asserted that an alien, viz. Don Bass. Rod- 
erigues, a subject of Spain, was, at the time 
the vessel was registered, interested in her. 

The jury found a verdict to the following 
effect: That Bass. Roderigues, a subject of 
Spain, held an interest in the ship Phoenix, 
connected with Peterson, at the time of her 
purchase, and sailing from New Tork, in Feb- 
ruary, 1803. They find a settlement of mon- 
ey concerns, which took place between W. 
Weissman, the agent of Peterson, and J. S. 
Spinosa, agent by power of attorney, of Rod- 
erigues, on the 20th of January, 1804; when 
the balance was paid by Weissman to Spin- 
osa (alias Spence.) But the jury doubt re- 
specting the powers of Spinosa, by settlement 
of an account, to vest the property or right 
of Roderigues in the Phoenix, in Peterson 
solely. If, in law, the contracts and powers 
of attorney enabled Spinosa legally to part 
with the right of Roderigues in the ship, 
then the jury find for the defendant; but if 
they did not so enable Spence, by settlement 
of an account, legally so to do, then they find 
for the United States the sum of 7,000 dol- 
lai-s. The two powers are dated on the 23d 
of Jime, 1802. One of them grants full power 
to Spinosa, or Spence, to undertake any con- 
tract or negotiation on behalf of Roderigues; 
be, the said Roderigues, binding himself to 
make good the appointments at the times and 
manner stipulated. That whatever contx-acts 
may be entered into by the said Spence, he, 
Roderigues, in like manner will adopt, estab- 
lish, and ratify; and be engages to fulfil 
them in the manner stipulated, granting him 
all necessary power; with an unrestrained 
and general liberty to act, exempt from the 
expenses. The other power is more special, 
and is confined to two objects: First, the 
collecting all moneys due in the United States 
to Roderigues; second, to buy a vessel of 300 
tons, and make Roderigues responsible for 
the purchase thereof, or of negroes. On the 
6th of July there was a contract entered into 
between Roderigues and Spence, in wbich 
the latter agrees to go to the United States, 
and to recover all debts there owing to Rod- 
erigues, "which are proved by the acknowl- 
edgment of bills which he delivers to me, 
with the respective powers for the recovery 
of the same, amounting to 11,877 dollars." 
When said recovery is had, Spence agrees to 
buy a ship of 300 tons, properly equipped; 
then to go to the nearest Spanish port, and 
have her made a Spanish vessel; then to the 
African coast, and to buy a cargo of negroes, 
to be purchased with the money received in 
the United States; then to go to Callao, and 
dispose of vessel and slaves. One-third of 
the proceeds to be allowed to Spence for his 
trouble. If the vessel cannot be bought for 
want of money, so as that the expedition for 
negroes shall fail; then said Spence has full 
power to act in the manner best suited for 
his return to Lima. 

The case was argued by Mr. Dallas for the 
United States. The jury find that in Febru- 
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ary, 1803, an alien was interested in this ves- 
sel,- together with the plaintiff; that a settle- 
ment of a money- account took place between 
Peterson and Roderigues; and they doubt 
only as to the power of Spenee in this settle- 
ment to transfer the vessel. The contract and 
power must be considered together, and we 
find the objects were, to collect debts, buy a 
vessel, and to cairy on the slave trade; but 
there was no power to sell the vessel, which 
was in derogation of the whole scheme pro- 
posed. The general expressions of one of the 
powers must be confined by the contract to 
the slave business. The only mention of a 
sale of the vessel is at Callao. But independ- 
ent of the want of power, Spenee could not 
legally transfer, because immediately on the 
purchase made for an alieu, the vessel was 
forfeited, and the property devested. The 
transfer even to a citizen, for the purpose of 
obtaining a register, could only be by bill of 
sale reciting the old register; and the whole 
transaction was tinctured with fraud. He 
cited 3 O. Rob. Adm. 114, 115: 6 East, 144, 
145; Id. 427; 4 East, 110; 1 Paw. Cont. 183, 
196, 201; 3 Term E. 454; 1 Bos. & P. 297, 
554; 6 Term R. 61; Maybin v. Coulon, 4 
Dall. [4 U. S.] 298, 308, 269; 3 Caines, 1, 4; 
3 Bac. Abr. 295, 97, 98; 7 Bac, Abr, 7, 30. 

Tod & Peters, Jr., for plaintiff. The jury 
find that if the powers and contracts enabled 
Spenee legally to transfer, then they find for 
Peterson, which is of course finding that the 
transfer was made. The contract does not ap- 
pear tft have been communicated to Peterson, 
and therefore is not to be regarded; for a 
secret power or instructions, will not affect 
third persons acting imder the open jwwer. 
Poth. Obi. p. 54, a 4, s 79, to Mod. 10, 11. Spenee 
had a power to settle accounts. If Peterson 
was a trustee for Roderigues for a part of 
this vessel, and Spenee withdrew the funds 
from Peterson in the settlement on which the 
purchase had been made, this operation of 
course revested the property in Peterson. 2 
Term R. 666; Wils. 117; Hardr^ 115; 1 Wils. 
55, — ^were cited, to show that the court can 
infer nothing in a special verdict, not found 
by jury; consequently no part of the charges 
in the information can be inferred to exist, 
but those stated in the verdict 



WASHINGTON, Circuit Justice, informed 
the counsel for the plaintiff in error, that he 
must confine himself to the question, wheth- 
er any judgment could be rendered on the 
verdict; if he should thinlj it worth while to 
say anything after hearing the observations 
which would be made by the court 

Upon a special verdict, the court was only 
to decide the law upon the facts stated. The 
juiT, in such a case, by their general con- 
clusion, express their doubts arising upon all 
the facts which they state. If instead of 
making a general conclusion, the jury express 
a doubt only as to particular points of law, 
tlie court has nothing to do but to decide the I 



law upon those points; and the judgment 
will be rendered for that party in whose fa- 
vour the jury find, in case the law be with 
him. Now in this case, the jury declare that 
the point they doubt is, whether Spenee, by 
settlement of an account, had a power to vest 
the property or right of Roderigues in the 
vessel in Peterson; and though in propound- 
ing the point of law to be decided by the 
court, they seem to place it upon the powers 
of Spenee, under the letters of attorney and 
contract, to retransf er; yet it is obvious, from 
the whole finding taken together, that the 
point they meant to submit^ referred to the 
power to transfer by a settlement of accounts. 
Now this is a question which it is impos- 
sible for the court to answei*. The mere set- 
tlement of an account does not in itself con- 
stitute an agreement, or amount to a con- 
tract; though it may be evidence of a con- 
tract If Hie value of Roderigues' interest in 
this vessel was debited in that account to 
Peterson, this might have been evidence to 
authorize the jury to find the fact of a sale 
or transfer of the vessel; but it is not a 
transfer, and therefore the court who cannot 
decide except upon facts found, cannot say 
that there was a transfer in this case. If the 
jury had, from the evidence, found that fact, 
then the questions of law might arise which 
have been debated. This objection to the ver- 
dict appearing on the face of it, a venire de 
novo ought to be awarded. 

[For an action against Peterson to recover a 
premium of insurance effected upon the Phcenis 
and paid for his benefit, see Case No. 9,601.] 
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PETERSON V. WATSON. 

EBlatchf. & H. 487.] i 

District Court S. D. New York. Dec. 3, 1835. 

Admiraltt — Suits sr Seamen for Personal 

Torts — Common-Law Remedi' — 

Compromise— Costs. 

1. In an action for a personal tort, where the 
right of action is in dispute, the respondent may 
compromise with the libellant before decree, 
without regarding the libellant's costs, and such 
compromise will be a bar to a further prosecu- 
tion of the suit by the libellant's proctor, to ob- 
tain the costs. 

2. In actions for personal torts, courts of ad- 
miralty afford to seamen no remedies and no 
privileges to which they would not be entitled 
in cornets of common law. 

[Cited in The Guiding Star. 1 Fed. 349: The 
Mas Morris, 28 Fed. 884.] o 

3. A notice by the proctor for the libellant, to 
the respondent personally, in an action for a 
personal tort that in case of a compromise out 
of court, he will be held liable for the costs, does 
not vary the relative rights of the parties, and 
need not be regarded. 

1 [Reported hy Samuel Blatchford, Esq., and 
Francis Howland, Esq.] 
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4. Semble, that the proper notice in such case 
would be, that the respondent pay to the proctor 
for tlie libellant the amount of the compromise 
money. 

5. Where a suit is compromised without satis- 
fying a proctor's costs, and he desires to prose- 
cute it to recover his costs, the regular practice is 
to notice tie cause for trial, and give notice to 
the opposite party that the suit is continued to 
recover costs and nothing more. 

This was an action in personam, "by [John 
Peterson,] a seaman against [George Wat- 
son,] the master of a vessel, for an assault 
and batteiy at sea. The respondent appear- 
ed, and, by his answer, denied the allega- 
tions of the libea imputing ta him tortious 
conduct, and justified his acts as a legal ex- 
orcise of authority. Proofs were taken on 
both sides. Subsequently, at the instance 
of the libellant, the respondent compromised 
the cause by paying the libellant §20, and 
took his release and discharge from lall 
causes of action accruing on the voyage. 
The prcctor for the libellant, apprehending 
that a clandestine settlement of the cause 
might be made between the parties, gave 
the respondent notice, that if he settled the 
cause without satisfying the costs, he would 
be held answerable for them to the proctor. 
The release being set up by the respondent 
in an answer, by way of plea puis darrein 
continuance, the proctor for the libellant re- 
plied specially, that the release was obtained 
by covin and collusion, to defraud him and 
the officers of court of their costs, and no- 
ticed the cause for hearing upon that issue. 
The libellant now moved for a decree that 
the respondent pay the taxed costs of the 
libellant, notwithstanding the settlement of 
the cause. The respondent opposed the mo- 
tion, upon the ground that he had a right to 
purchase his peace, in an action for tort, be- 
fore the recovery of damages, without re- 
garding the libellant's claim for costs, and 
distijiguished this case from eases where 
the right of action of the plaintiff is admit- 
ted, or costs or damages are adjudged after 
trial. 

Erastus O. Benedict, for libellant, cited 
Toms v. Powell, 6 Esp. 40, 7 Bast, 536, and 
3 J. P. Smith CEng.) 554; Cole v. Bennett, 
6 Price, 15; Kead v. Dupper, 6 Term R. 361; 
Handle v. Fuller, Id. 456; Welsh v. Hole, 1 
Doug. 238. 

Theodore Sedgwick, for respondent 

BETTS, District Judge. The application 
now made by the libellant's proctor is not 
strictly regular, because he noticed the cause 
for hearing upon the issue of a covinous and 
fraudulent settlement of the action, without 
apprising the respondent specifically, as re- 
quired by the course of practice in this court, 
that he was proceeding for costs and noth- 
ing more; but, as that objection is not in- 
sisted on by the respondent, I shall consider 
the general question, whether a party can 
settle with his adversary under eircumstan- 
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cos like the present, without being respon- 
sible for the costs which have already ac- 
crued. This court has had occasion hereto- 
fore to examine this subject in other aspects, 
and has held a respondent liable for costs^ 
after the settlement of a suit for wages, out 
of court, with the sailor personally, and in 
the absence of his counsel, where, under the 
circumstances of the ease, the court would 
not have advised or approved such settle- 
ment, if the costs were to be thrown on the 
sailor. The Victory [Case No. 16,937]. So, 
also, where the respondent and his attorney 
settled a claim for wages without the pres- 
ence or knowledge of the libellant's proctor, 
by paying a sum less than the proofs taken 
in the cause showed to be then due, a decree 
was rendered against the respondent for the 
taxable costs. The Sarah Jane [Id. 12,348]. 
This case is distinguishable from those, in be- 
ing a suit for a personal tort, and differs from 
the cases of tort in the books where the at- 
torney's costs were secured to him notwith- 
standing the release of his client, in being 
yet only in suit, no damages or costs hav- 
ing been adjudged against the respondait 
This court afCords a party no peculiar reme- 
dy in actions of this character, nor is a sea- 
man under any peculiar protection, nor does 
he enjoy any special privilege, in suits for 
torts. Therefore, no equity arises in behalf 
of the libellant here, which he could not 
claim if his suit bad been prosecuted in a 
court of common law. The question, then, 
rests upon precisely the same principles as 
if it were to be decided in a court of com- 
mon law, and as if the suit had been there 
settled between the parties, whilst in a 
course of prosecution, leaving th^ attorney 
to look to his client alone for the costs in- 
curred. No case was cited on the argument, 
nor has any been seen by the court, which 
allows the mere institution of a suit for dam- 
ages in tort to carry with it a lien upon or 
equitable claim to the costs created in bring- 
ing or pursuing the aciion, or which recog- 
nises the right of the attorney, in such case, 
to hold the defendant responsible for his 
costs in the suit, before the rendition of 
judgment therefor. The English courts have 
allowed the cause to proceed for the mere 
recovery of the costs, in suits for debts; but 
there is a diversity between the practice of 
the common pleas and that of the king's 
bench, in this respect. The king's bench 
recognises the lien of the attorney as ex- 
tending to his client's funds in the hands of 
the defendant (Mitchell v. Oldfield, 4 Term 
B. 123; Toms v. Powell, 6 Esp. 40). from 
the time the suit is brought or notice of it 
is received by the defendant; but the com- 
mon pleas regards the lien as only attaching 
to the interests of the client in the hands of 
his attorney, and that subject to the equi- 
table claims of the opposite party (Hall v. 
Ody. 2 Bos. & P. 28; Schoole v. Noble, 1 H. 
Bl. 23; Swain y. Senate, 2 Bos. & P. [N. 
R.] 99). The court of chancery upholds com- 
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promises between parties, when anything is 
paid, though the solicitor's costs are not pro- 
vided for. See Oldham v. Hand, 2 Yes, Sr. 
259. If, then, this case is to be adjudged in 
■conformity to the principles adopted by 
courts of common law or by the court of 
chancery, it would seem to follow that the 
libellant had the absolute control of the 
cause, and that his settlement, upon a valu- 
able consideration, would be an acquittance 
of the respondent from all further responsi- 
bilities. The court assumes no authority 
over the consciences of the litigants, to en- 
force an adequate compensation on such 
mutual adjustments, nor will it interfere to 
trammel the right of both to enter into them. 
The power to arrest or rescind the effect of 
a. compromise is cautiously exercised in re- 
spect to suits for debts actually owing; and 
the caution would be more fitly applied to 
prosecutions for mere torts, where it would 
be impracticable for the court, upon the op- 
posing representations of the parties, and 
without hearing the proofs, to ascertain, 
whether there was a just cause of action, or 
whether there was ground to distrust the 
justness of the settlement. The whole case 
would have to be tried, before the court 
could pronounce that the suit was property 
instituted, and that it afforded prima facie 
ground for the award of costs to the libel- 
lant. That manifestly could never be done, 
without serious inconvenience and expense; 
Jind the better practical rule will doubtless 
be, to leave the proctor to look to the re- 
sponsibility of his client alone. Ordinarily, 
he will take the precaution to secure him- 
self against the mischances of suits of this 
character; and, if he does not, no urgent 
equity is thereby created for an extraordi- 
nary interference on his behalf by the court. 
Parties have, no doubt, a free right of elec- 
tion between tribunals of concurrent juris- 
diction. Yet, it ought not to escape atten- 
tion that suits are conducted in this court 
with greater expense than in many of the 
inferior local tribunals, and, where the reme- 
dies are the same, practitioners ought not 
to have a bounty to encourage their selec- 
tion of that court which must.be most on- 
erous to the opposite party. In other actions 
in personam than those by seamen for 
wages, which merit the most favoring indul- 
gences, I shall be unwilling to give proctors 
privileges here, in respect to costs, which 
they could not enjoy in any other court In 
eases of collusion and fraud, the court might 
be induced to avail itself of the control af- 
forded it by the stipulations of suitors, to 
shield its officers from inequitable and cov- 
ert practices, set on foot and consummated 
to their wrong by the parties litigant But 
the mere adjustment, by mutual agreement 
between the parties, of an action of tort, 
ought not, of itself, to be regarded as a fraud 
on the promovent, although a mariner, or as 
calling upon the court to administer for his 
proctor a relief which might not, on the 
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same facts, be claimed by the proctor of any 
other suitor. 

The notice given to the respondent does 
not in my opinion, vary the relation of the 
parties. I wUl not say what the effect of 
Buch notice might have been, if it had gone 
no further than to require the amount of 
compromise money to be paid to the proctor, 
and not to the libellant personally; or wheth- 
er, under such premonition, the respondent 
might have been compelled to pay to the 
proctor a sum not larger than the amount 
of the taxable costs. But, in this case, the 
notice forbade any settlement of the cause, 
without satisfying the proctor's costs. It ac- 
cordingly assumed a direction in the matter 
beyond the right of the proctor, and one 
which the respondent was not bound to ob- 
serve. The respondent was not bound to re- 
gard the costs of the libellant's proctor in 
the light of a lien on him or on any funds 
under his control; because no costs could 
exist until damages had been decreed against 
tJie respondent and because even a recovery 
in such a suit does not necessarily cany 
costs as an incident, in admiralty. A mere 
proffer to buy peace, in vindictive actions, 
is never deemed an admission of a right to 
any recovery in them; nor should the fact 
of the payment of $20 by the respondent to 
free himself from the detention and ex- 
penses of a contested suit in this court, be 
regarded as an acknowledgment by him that 
he was in fault, and that a decree must in 
the end, have passed against him. There 
is, then, no equity shown by the libellant's 
proctor in demanding the payment into his 
hands, in the fix*st instance, of even the sum 
received by his client, or any part of it; and, 
unless that equity manifestly appears, there 
would, in my opinion, be no justifiable cause 
for continuing the suit and charging costs 
on the respondent. I shall, therefore, de- 
cree the settlement to be a full bar to the 
further prosecution of the suit Decree ac- 
cordingly. 
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PETERSON et al. v. WOODEN et al. 

[3 McLean, 248; i 2 Robb, Pat Gas. 116.J 

Circuit Court D. Ohio. July Term, 1S43. 

Patents — CiAiJi Exceeding the Invention 

Failure to Set Forth Improvement in 
Declaration— Demurkek. 
1. If the patentee claims more than he has 
invented, his patent is not void, as under the 
former law; but, so far as his invention goes, 
he is protected. 
[Cited in brief in Rheem v, Holliday, 16 Pa. 
St 350.] 



1 [Reported by Hon. John McLean, Circuit 
Justice.J 
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2. But where the claim is for aa impi-overaent 
of a machine, the patentee must show in what 
the improvement consists. 

3. In a declaration, the improvement must be 
stated as an essential part of the plaintiff's 
right; and if this be not done the declaration 
is demurrable. 

At law. 

Mr. Storer, for plaintiffs. 

Hv. Fox, for defendants. 

OPINION OF THE COUKT. This is an 
action for the violation of a patent right. In 
their declaration, the plaintiffs [Peterson & 
Peterson] state, that they have invented a 
•"new and useful improvement in the cooking 
etove," which improvement, they state, has 
not been known or used. The schedule which 
is set out in the declaration, describes the 
structure of the stove in all its parts, but no 
where describes in what the improvement con- 
sists. And on that ground the defendants 
demurred to the declaration. Prior to the act 
of the 4th of July, 1836 [5 Stat. 117], if the 
patentee claimed more than he had invented, 
his patent was void. But, under the decision 
of the supreme court, he was permitted to sur- 
render his patent and take out a corrected 
one. The 13th section of the above act pro- 
vides, that "where a patent is invalid by a 
defective or insufficient description or specifi- 
cation, or by reason of the patentee claiming 
in liis specification, as his own invention, more 
than he had invented, if done through inad- 
vertence, on surrendering the patent, the pat- 
entee may obtain a new patent for the residue 
of the period unexpu:ed of the original pat- 
ent." And in all cases of infringement sub- 
.sequent to the date of the amended patent, it 
is declared to be valid. The fifteenth section 
of the same act provides, that, under the gen- 
eral issue and notice, the defendant may con- 
trovert the truth of the specifications. 

The ninth section of the act of 3d March, 
1837 [5 Stat. 191], provides, that, where the 
patentee has daimed more than he has In- 
vented, "the patent shall still be deemed good 
and valid for so much of the invention as shall 
be truly and bona fide his own, provided it 
shall be a material and substantial part of the 
thing patented, and be definitely distinguish- 
able from the other parts so claimed without 
right as aforesaid," Now although the patent 
is not void when the patentee claims more 
than he has invented, yet, in his specification, 
he must state in what his improvement con- 
sists. He does not claim, in this case, the 
invention of a cooking stove, but an improve- 
ment on such stove; but in no .part of the 
dedaration is it stated what this improvement 
is. Had he daimed the invention of the stove, 
under the above statute of 1837, the invention 
would have been good, so far as it extended. 
This is an essential part of the plaintiffs' case, 
and should be set out in the declaration. And 
as this has not been done, the declaration is 
demurrable. Leave is given to the plaintiffs 
to amend their declaration. 
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[Note. Cases cited under this title will be 
found arranged in alphabetical order under the 
names of the petitioners.] 
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The PETREL. 

[The case reported under above title in 18 
Law Rep. 185, and Brunner, Col. Cas. 589, is 
the same as Case No. 2,261.] 
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In re PETRIE et al. 
[5 Ben. 110; i 7 N. B. B. 332.] 

District Court, S. D. New Tork. May, 1871. ■ 

Baskruptot— Right op Ba>'k to Apply Balance 
OS Matured Paper op Bankrupt. 

P, & Co. had an account Tvith a bank, on 
which there was due to P. & Co. a balance of 
§395 41, deposited by P. & Co. without any- 
knowledge on the part of the bank of their in- 
solvency, when a draft on P. & Co. for §3,500, 
owned by the ban^ fell due and was protested 
for non-payment, P. & Co. having failed five 
days befoie. The bank applied the balance to- 
wards the payment of the draft.^ Bankruptcy 
proceedings were commenced against P & Co. 
nearly a month afterwards. The assignee and 
the bank submitted to the court the question 
of their respective rights to the balance: Edd, 
that the bank had a right to retain the balance, 
as against the assignee. 

[We, William H. Guion, assignee of the 
estate of the bankrupts above named, and 
the Central National Bank of the city of 
New York, creditors of said bankrupts, being 
parties concerned in the above-entitied bank- 
ruptcy proceedings, hereby consent and agree 
to submit and state the questions contained 
in the special case hereto annexed for the 
opinion of the court thereon. And we agi-ee 
that upon the questions raised by such special 
case being finally decided, that the amount 
in dispute, namely, .?395 41, shall be paid by 
said bank to said assignee, or shall be re- 
turned by said bank on account of their 
debtjjas the court shall direct, without costs. 
And we agree that the judgment of the court 
on said questions shall be final.] - 
Wm. A. Guion, 

Assignee of Petrie & Co. 
Wm. A. Wheelock, 

President Central Nat. Bank. 

This was a case submitted to the court by 
the assignee in bankruptcy of George H. 
Petrie & Co., and the Central National Bank, 
as follows: 

On Februaiy 14th, 1870, the Central Na- 
tional Bank were the owners of a draft for 
$3,500, drawn by the Beaver Brook Manu- 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 

2 [From 7 N. B. R. 332,] 



PETROCOKINO (Case No. 11,041) 

facturing Company, on, and accepted by, 
Petrie & Co., the bankrupts herein, and 
AA'hich matured on the last mentioned day, 
and was protested for non-payment. 

At and previously to the time of such pro- 
test, the firm of Petrie & Co., the bankrupts, 
had an account with said, bank, in which 
said firm had been in the habit of depositing 
moneys, from time to time, and drawing 
against the same. At the date of maturity 
of said draft there remained a balance due 
to said firm of Petrie & Co., on said deposit 
account, of $395 41, which was so deposited 
on or previously to February 5th, 1870, in 
the regular course of business, and without 
said bank having knowledge or notice of 
the insolvency of said Peti-le & Co. Petrie & 
Co. failed four days afterwards, namely, on 
February 9th, 1870. 

At the maturity and protest of tlie draft, 
the bank applied the amount of the deposit 
towards the payment of the draft 

Nearly a month afterwards, and on March 
12th, 1870, bankruptcy proceedings were com- 
menced against Petrie & Co. 

The bank claimed that, under section 20 
of the banki-uptcy act, the draft and deposit 
were mutual debts, and that they had a right 
to set off one against the other, thereby re- 
ducing the amount of the draft to $3,104 59. 

The assignee claimed that the funds, de- 
posited as aforesaid, belonged to the estate 
of the bankrupts; that, in respect to the 
same, the bank were acting as trustees; that 
they had no right to set ofC any part of theh* 
debt against the same; and that he, as such 
assignee, acquired an absolute title to the 
same, under section 14 of said act. He also 
claimed that, to allow said bank to hold said 
funds, would be a violation of the second 
clause of section 35 of said act, and would 
be giving them a preference over other cred- 
itors. 

The questions to be determined were as 
follows: 

First— Had the bank a right to set ofC the 
amount of said draft of §3,500, against the 
said deposit of $395 41, thereby reducing the 
amount of said draft to $3,104 59? 

Second— Should the bank pay over to said 
assignee the amount of said deposit? c 

BLATCHFORD, District Judge. As the' 
opinion and judgment of the court on the 
questions stated in the foregoing special case, 
the first question above stated is answered 
in the affirmative, and the second question 
above stated is answered in the negative. 



Case N"o. 11,040a. 

PETRIE V. PENNSYLVANIA R. GO- 
ES N. J. Law J. 204.] 
Election of Issues— Removal. 
On petition to remove cause from New 
Jersey supreme court Before August 6, 1879, 
plaintiff had filed three replications to three 
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pleas. August 6, before issue, plaintiff gave- 
notice of trial at September term in Hudson 
county. August 29 the supreme court judge 
ordered that plaintiff make election as to 
issues. The case was noticed for December 
term. December 2, a petition for removal 
was presented by defendant; the judge de- 
clined to make the order and tried the cause. 
This petition, verifying these facts, asks ad- 
vice as to course to be pursued. 

NIXON, District Judge, said no advice or 
order is necessary; the ease will go on if 
properly removed. He remarked upon the 
general inattention of counsel to the pro- 
visions of the act of 1875. [18 Stat 470.] 
This act he said, goes to the full length. 
Since that act the orderly way is to find out 
whether a cause is removable; file the papers 
and go on, leaving the other party to apply 
to remand. The case comes itself— no order 
is necessai-y. If the state judge feels that it 
is not removable he goes on; but an appli- 
cation may be made to the federal court and 
then, if the cause is removable, it will be re- 
moved. 



Case Ko. 11,041. 

PETROCOKINO v. STUART. 

[37 Leg. Int 30; 14 Phila. 412; 9 Reporter, 

167: 26 Int Rev. Rec. 30; 1 Wkly, Jur. 

701; 9 N. Y. Wkly. Dig. 371.] i 

Circuit Court E. D. Pennsylvania. Dec. S9 
1879. 

JuRiSDroTiox— Suits between" Ahess— Citizen- 
ship OP CORPORATIOSS. 

1. The act of congress of 1798 [1 Stat 570], 
read, as it must be, in connecUoa with section 2. 
art 3, of the constitution, does not confer ju- 
risdiction to the United States circuit court over 
controversies between aliens, but between a 
state, or the citizens thereof, and foreign states 
citizens or subjects. Montalet v. Murrav, 4 
Cranch [8 U. S.] 46, recognized. 

2. As respects righte of action and liability to 
suit a corporation will be regarded as a citi- 
zen of the state by which it was created. That 
the defendant corporation has an office and is 
transacting business here is unimportant A 
corporation cannot migrate. 

3. The defendants' offices in Philadelphia ren- 
der them liable to suit here in any court hav- 
ing jurisdiction of the parties and the controver- 
sy; but as this court has not, the writs must be 
quashed. 

[jMotion to quash writs of summons. The 
plaintiffs, aliens, brought suit against "Stu- 
art & Brother, Limited,*' a coi^poration under 
an English company's act which had an 
oface and transacted business in Philadelphia. 

[J. Warren Couljston, for the motion. This 
court has no jurisdiction in an action where 
both the parties are aliens. Const U. S. art. 
3, § 2; Montalet v. Murray, 4 Cranch [8 U. S.] 
46. 



1 [Reprinted from 37 Leg. Int 30, and 9 Re- 
porter, 107, by permission. 9 N. Y. Wkly. Disc. 
371, contains only a partial report] 
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[Samuel Wagner, contra. "Where a foreign 
corporation is pennitted to do business in a 
state on condition tliat it may be sued in the 
United States court for the circuit in which 
such state is. Ex parte Schollenberger, 96 
U. S. 389. See, also, Railroad Go. v. Whitton, 
13 Wall. [SO U. S.] 285.] 2 

BUTLER, District Judge. The plaintiffs 
and defendants, in each of the above cases, 
are aliens,— the defendants being incorporated, 
and having offices and transacting business 
in Philadelphia, where the processes were 
served. The couyt is asked to quash the writs, 
for want of jurisdiction. The jurisdiction of 
this court is limited to the classes of cases 
enumerated in the acts of congress, relating 
to the subject Among these are "suits of a 
eiyil nature where * * * an alien is a 
party;" and this is the only class here in- 
volved. 

What is the meaning of this provision of the 
act of 1798? Certainly, that when one, and 
only one, of the parties to a suit, is an alien. 
For the provision must be read in connection 
with section 2 of article 3 of the constitution, 
which confers jurisdiction on the federal 
courts. Jurisdiction is not confeiTed over con- 
troversies between aliens, but between a state 
or the citizens thereof, and foreign states, 
citizens, or subjects. In other words, (as 
respects the question involved,) between the 
citizens of a state, and the citizens or subjects 
of a foreign state. Even if congress had hi- 
tended otherwise, the statute must be con- 
strued in conformity with this provision. The 
limit of jurisdiction prescribed by tne constitu- 
tion, cannot of course, be transcended. The 
statute was so construed in Montalet v. Mur- 
ray, 4 Crandi [8 U. S.] 46. Although a cor- 
poration is not a citizen, within the mean- 
ing of the several clauses of the constitution, 
relating to citizens, as is said in Railroad Co. 
V. Whitton, 13 WaU. [SO U, S.] 270, yet as 
respects rights of action, and liability to suit, 
it will be regarded as a citizen, of the state 
by which it was created. 

That the defendant has an office, and is 
transacting business here, is unimportant. A 
corporation cannot migrate. The cases of Ex 
parte Schollenberger, 96 U. S. 369, and Rail- 
road Co. V. Whitton, 13 Wall. [80 U. S.] 285, 
are inapplicable to the fects here involved. 
Ex parte Schollenberger, principally relied up- 
on, decided simply that the presence of an 
office and agent here, made the defendant 
liable to the service of process under the stat- 
ute of 1873 [Laws Pa. 1873, p. 27] of Penn- 
sylvania,— an "inhabitant of the state" for the 
purposes of suit No other question was in- 
volved. The plaintiff being a citizen of Penn- 
sylvania, and the defendant treated as a 
citizen of another state, the court had juris- 
diction of the controversy, and the question be- 
fore us could not arise. If having an 'office 
and ti'ansacting business here, had been re- 

2 [From 9 Reporter, 167.] 
19FED.0AS. — ^25 
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garded as transferring the corporation, or Its 
home; to this state, the court dearly, would 
not have had jurisdiction. The acceptance of 
service of the writ, is immaterial. It waived 
nothing but the official act of serving. The 
most unequivocal consent would not conrer 
jurisdiction, Collins v. Collins, 37 Pa. St 
387; Funk v. Ely, 52 Pa. St 442; Mills v. 
Brown, 16 Pet [41 U. S.] 525. The defend- 
ants' offices in Philadelphia render them liable 
to suit here in any court having jiudsdiction 
of the parties, and the controversy. But this 
court has not The writs must be quashed. 
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Case No. 11,04S. 

PETTERSON v. CHAPMAN et al. 

BROWNSON et al. v. SAME. 

[13 Blatchf. 395.] i 

Circuit Court N. D. New York. June 7, 1876. 

Removal op Causes— Act of March 8, 1875— 
Citizenship of Parties. 

1. Citizens of New York brought an action of 
trover in a state court against a citizen of New 
York and citizens of Connecticut. AH the de- 
fendants took proceedings to remove the suit 
into this court, under the second section of the 
act of March 3, 1875 (IS Stat 470), as being a 
suit iu which there was "a controversy between 
citizens of different states." Sdd, that the con- 
troversy in the suit was not one between citi- 
zens of different states, and that the cause must 
be remanded to the state court 

[Cited in Sawyer v. Switzerland Marine Ins. 
Co., Case No. 12,408. Followed in Yan 
Brunt V. Corhin, Id. 16,832. Approved in 
Boyd V. GiU, 19 Fed. 147, 149.] 

[Cited in Simmons v. Taylor, 83 N. C. 148.] 

2. The only changes introduced by this part 
of the second section of the act of 1875 are, 
that either party, plaintiff or defendant, may re- 
move lie cause, and that it is no longer neces- 
sary that either paixy shall be a citizen of the 
state in which the suit is -brought; but it still 
remains necessary that the state citizenship of 
each individual plaintiff shall be different from 
the state citizenship of each individual defend- 
ant, to authorize a removal under this part of 
said section. 

[Cited in Donohoe v. Mariposa L. & M, Co., 
Case No. 3,989. Followed in Van Brunt v. 
Corbin, Id. 16.832. Cited in Eureka Con- 
solidated Min. Co. V. Richmond Consolidated 
Min. Co.. 2 Fed. 830; Edwards t. Connecti- 
cut Mut Life Ins. Co., 20 Fed. 453.] 

[These were actions at law by Peter 6. 
Petterson against William P. Chapman, Hen- 
ry P. Chapman, and Alfred Woodbridge, and 
by Morton Brownson and Charles Ennis, ex- 
ecutors, etc., against the same defendants, 
for the convei-sion of certain securities be- 
longing to the plaintiffs. Heard on motion to 
remand the causes to the state court] 

Clark Mason, for plaintiffs. 
James S. Stearns, for defendants. 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



PETTEESON (Case No. 11,042) 



[19 Fed. Cas. page 386] 



JOHNSON, Circuit Judge. These motions 
to remand to the supreme court of New York 
the causes above entitled are made upon the 
ground that the second section of the act of 
March 3, 1875 (IS Stat. 470), does not author- 
ize their removal into this court The plain- 
tiffs and the defendant Woodbridge are citi- 
zens of New York, while the defendants 
Chapman are, or are alleged to be, citizens 
of ConnectieuL Each action is for the con- 
version by the defendants, who were doing 
business as brokers, and were in partnership, 
of certain securities belonging to the re- 
spective plaintiffs. The application for re- 
moval was made, in each action, by all the 
defendants. 

The second section of the act referred to 
consists of two branches, the latter of which 
relates to cases in which the application to 
remove the cause into the circuit court is 
made by less than the whole number of plain- 
tiffs or of defendants. It provides for eases 
in which more than one controversy, or a 
principal and subordinate controversies, are 
involved in one suit. This was also the case 
in the act of July 27, 1866 (14 Stat 306), 
which enacted, that, in a suit by a citizen of 
a state against a citizen of another state, and 
also a citizen of the same state as the plain- 
tiff, if the controversy might finally be de- 
termined between the plaintiff and the citi- 
zen of the other state, without the presence 
of the other defendant, it might be removed. 
Osgood V. Chicago, D. & V. R. Co. [Case No. 
10,604]. The state of facts does not exist, 
in the ease under consideration, to which the 
latter pait of the section can be applied, and 
it is, therefore, not immediately involved. 

The fii-st part of the section provides, that 
any suit of a civil nature, involving a certain 
amount, then pending, or thereafter brought, 
in a state court, "in which there shall be a 
controversy between citizens of different 
states," may be removed by either party into 
the circuit court of the United States. The 
precise question presented is whether the 
controversy in this suit is one between citi- 
zens of different states; for that is the case 
in which alone the power of removal exists. 

The judicial power of the United States 
extends, by force of the constitution, among 
other subjects, to controversies between cit- 
izens of different states. On the other hand, 
it does not, in express words, at least, extend 
to controversies between citizens of the same 
state, when the power rests on citizenship 
alone. By the first section of the act before 
cited, the original jurisdiction of the circuit 
courts of the United States extends to suits 
"in which there shall be a controversy be- 
tween citizens of different states;" and, as we 
have seen, in the second section, the iwwer 
of removal is, in this respect, conferred in 
the same terms. Under sections 11 and 12 
of the judiciary act of September 24, 1789 
<1 Stat 78, 79), tlie jurisdiction of the circuit 
courts extended to suits between a citizen 
of the state where the suit is brought and a 



citizen of another state, and the power of 
removal of cases begun In the state courts 
was expressed in the same tei-ms. Upon the 
words thus employed, the construction was 
early settled, that the designation was in- 
tended to embrace all the persons who are 
on one side, however numerous, so that each 
distinct interest must be represented by per- 
sons all of whom are entitled to sue, or are 
liable to be sued, in the courts of the United 
States. This doctrine was reaffirmed in Sus- 
quehanna & "W. v. Kailroad & Coal Co. v. 
Blatchford, 11 Wall. [78 U. S.] 172, and is un- 
questioned law. In the act qf March 2, 1867 
(14 Stat 358), a power of removal was given 
in a suit in a state court "in which there is 
controversy between a citizen of the state in 
which the suit is brought and a citizen of 
another state," in favor of the latter, wheth- 
er he was plaintiff or defendant, upon cer- 
tain conditions. It was held in Case v. Doug- 
las [Case No. 2,491] that the settled construc- 
tion of the former acts was applicable to 
and governed this; and, in the case of Sew- 
hig Machine Cos., IS Wall. [85 U. S.] 553, 
the supreme court held the same view. Mr. 
Justice Clifford, in giving the opinion of tht? 
couxt, says: " 'A suit by su plaintiff against 
a defendant,' must mean substantially the 
same thing, in the practical sense, as 'a suit 
in which there is conti'oversy between the 
parties.' " The change of expression intro- 
duced in the act of 1875 does not as it seema 
to me, affect this principle of construction. 
"A controversy between citizens of different 
states" must mean substantially the same 
thing, as to the diversity of citizenship ex 
tending to every person who is a party on the 
other side. The new phrase merely omits one 
qualification expressed in the other phrase 
It is no longer necessary that one party 
should be a citizen of the state in which thp 
suit is brought He may be a citizen of any 
state, if the other party be not a citizen of 
that state, but of another. But this leaves 
untouched the principle established by the 
cases, that the party on each side, though 
consisting of several individuals, is, for that 
purpose, to be regarded as one, and that each 
individual must possess the requisite citi- 
zenship. The changes introduced, by this 
part of the section of the act in question, 
are, that either party, plaintiff or defendant, 
may remove the cause, and that it is no 
longer necessary that either party shall be a 
citizen of the state in which the suit is 
brought It still remains necessary that each 
individual plaintiff shall be of different state 
citizenship from that of each individual de- 
fendant, to authorize a removal under tbip 
part of the act. 

The principle running through all the cases 
which have been referred to is, that the 
requisite jurisdictional citizenship must ex- 
ist as to each individual plaintiff or defend- 
ant; and that what would be necessary if 
there were but one individual on each side 
remains necessary, as to each individual. 
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when there a,ro more than one. This con- 
struction does not appear to rest so much 
upon the particular words employed in the 
several statutes, as upon the acceptance of 
the general idea, that, ■n'hen jurisdiction de- 
pends alone upon citizenship, the fact that it 
exists as to one person does not in the least 
afford a foundation for asserting it over an- 
other. The fact of citizenship is entkely per- 
sonal, and so is the grant of jurisdiction, 
founded upon the fact. This view appears to 
me to he disclosed in, and to have been acted 
upon in. all the eases from Strawbridge v, 
Curtiss, 3 Oranch [7 U. S.] 267, the earliest, 
down to Sewing Machine Cos., 18 Wall. [So 
U. S.] 553. 

The phrase of the judiciai-y act, "a suit 
commenced by a citizen of a state in which 
the suit is brought, against a citizen of an- 
other state," and that of the act of 1867, "a 
suit in which there is a conti'oversy between 
a citizen of the state in which the suit is 
brought and a citizen of another state," have 
been held alike to require the jurisdictional 
citizenship in each individual. In the last 
phrase, if we say, "a controversy between^a 
citizen of one state and a citizen of another 
state," we drop»out tlie requirement of citi- 
zenship in the state where the suit is brought, 
but make no other change, and certainly 
none in the necessity of the construction so 
long established, as to the requisite citizen- 
ship of each individual. On that point there 
is no room for discrimination. The present 
act embodies precisely this idea, neither more 
nor less, conveying it in fewer words— "a con- 
troversy between citizens of difEerent states." 
When there is such a controversy, either 
party may remove it. Either party to the 
■controversy includes each individual on the 
one or the other side; and, on the principles 
of the adjudged cases, the jurisdictional re- 
quirement must exist in respect to each in- 
dividual. The difference of citizenship must 
■exist between the plaintiffs, on the one hand, 
and the defendants, on the other. Diversity 
-of citizenship, as to those between whom the 
eontrovex'sy exists, is alone regarded. Noth- 
ing is affirmed as to diversity of citizenship 
between the plaintiffs, on the one hand, 
alone, and between the defendants alone, on 
tlie other; for, between them there would be 
no controversy. Yet, upon the construction 
claimed by the defendants, such a diversity 
necessarily carries the right of jurisdiction 
to the circuit court; for, upon that construc- 
tion, if one plaintiff is of different state cit- 
izenship from the others, then, whatever may 
be the citizenship of the defendants, whether 
■of one or more states, there will be a con- 
troversy between citizens of different states. 
Thus, the word "controversy" will be elim- 
inated from the case of jurisdiction, and that 
will attach, whenever the individuals en- 
gaged in a suit include citizens of more than 
. one state. Unless the construction is adopt- 
ed which requires the jurisdictional fact 



to exist as to each individual among the par- 
ties, every litigation may be originally com- 
menced in, or may be drawn to, the courts 
of the United States, in which any individual 
among the plaintiffs or defendants is of a 
different state citizenship from a single in- 
dividual of the other party. If all the indi- 
viduals who are plaintiffs, except one, are 
citizens of New York, and they bring their 
suit, in the courts of New York, against de- 
fendants all of whom are citizens of New 
York, upon the construction which I think 
should be rejected, the defendants could re- 
move the cause into the circuit court of the 
United States, and it might originally have 
been brought in that court. Such a case 
does not, in my opinion, present a contro- 
vei-sy between citizens of different states, 
within the meaning of either the constitution 
or the laws. 

It is suggested, that the nature of the 
claim, being for a conversion of personal 
property, and, therefore, maintainable against 
either defendant alone, is material. But, to 
this it must be ans^vered, that the plaintiffs 
liave the election to proceed in the same suit 
against all the defendants; and that the de- 
fendants have sought and obtained the re- 
moval in their joint right, and npon their 
joint apphcation. The case discloses but one 
controversy, and that can be fully determin- 
ed only between all the parties. Smith v. 
nines [Case No. 13,100]. In my opinion, these 
cases were not rightfully removed Into this 
court, and should be remanded to the su- 
preme court of New York. 
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PETTIBONE V. DERRINGER. 

[4 Wash. 0. C. 215; i 1 Robb, Pat. Cas. 152.] 

Circuit Court, D. Pennsylvania. April Term, 
1818. 

Patents — Explanation of Ambiguity — Deposi- 
tion— Effouts TO Pkocorb Attendance of 
Witness— Letters Certified under Govern- 
ment Seal. 

1. An ambiguity in a patent and specification 
may be explained by the affidavit annexed to 
the specification. 

2. Where a deposition taken de bene esse, is 
offered in evidence, the party who offers it must 
prove that he has used diligence to procure the 
attendance of the witness. 

[Cited in Hunter v. International Ry. Imp. 
Co., 28 Fed. 842.] 

3. It is no objection to reading the deposition 
of a witness taken under a rule of court, who 
lives in another state more than one hundred 
iniles from the place of trial, that he had been 

1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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in the city during the session of the court, the 
fact not being known to the party. 
[Cited in Whitford v. Clark Co., 119 U. S. 
525, 7 Sup. Ct. 308.] 

4. The letters of the plaintiff to the secretary 
of state, containing applications for a patent, 
and specifications, certified under the seal of 
that department as papers remaining in that of- 
fice, were properly admissible in evidence. 

5. Depositions taken without a commissioner 
or rule of court, in the state of New York, more 
than one hundred miles from Philadelphia, but 
conforming in all respects to the thirtieth sec- 
tion of the judiciary act of 1789 [1 Stat 80], 
may be read in evidence. 

6. A deposition taken under the thirtieth sec- 
tion of the judiciary act of 1789, cannot be read 
in evidence unless the judge certifies that it 
was reduced to writing either by himself, or by 
the witness in his presence. 

rOited in Blake v. Smith, Case No. 1,502.] 
rCited in Goodhue v. Gtant, 1 Pin. 558.] 

This was an action on the case for an in- 
fringement of the plaintiff's patent for "a 
new and useful improvement in boring mus- 
kets, pistols and rifles, by an auger called 
the 'spiral groove' or twisted screw' auger." 
The specification states that this anger con- 
sists in the manner of making it, or the par- 
ticular form or construction of the same, as 
also the mode of application. It then pro- 
ceeds to state the way in which the auger is 
made, and tliat the difference in the form of 
this improved auger from the common screw 
auger used for wood is, that the point or cut- 
ter is next to the shank, and the auger is less 
twisted. That the shank is long enough to 
put through the barrel and fasten to the sock- 
et, and the machine that mov^ or turns the 
auger. The auger revolves about once per sec- 
ond, and the points or cutters are pressed 
against the iron that is to be bored from the 
inside of the barrel, by the force or applica- 
tion of one or more endless screws that re- 
volve in a rack of cogs attached to the car- 
riage, on which the barrels are fastened. 
The affidavit annexed to the specification 
states, that the patentee verily believes him- 
self to be the fii'st inventor of the improved 
method of making augers or bits, for boring 
muskets, pistols, and lifle barrels, as above 
specified and described. The defendant's plea 
was the geneiul issue, and he gave notice to 
the plaintiff, that, "he should give in evi- 
dence the following matter to prove that the 
thing secured by patent w^as not originally 
discovered by the plaintiff, but had been in 
Tise anterior to the supposed discovery, or 
that he had surreptitiously obtained a pat- 
ent for the discovery of another person." 
The notice then proceeds to state the persons 
by whom the screw auger and the mode of 
application had been discoYe:ed, and the 
places where they had been used anterior to 
the plaintiflCs discovery. The plaintiff gave 
in evidence a letter from himself to the sec- 
retary of state, dated the 21st of Januaiy, 
1799, and annexed a specification of an im- 
provement in boring muskets, &c. agreeing 



in every material circumstance with that an- 
nexed to his present patent, except that he 
states the auger used to be one called the 
"nut bit," invented by M'Cormick. In this 
letter he claims to %e the inventor of the im- 
provement, and claims a patent for the same. 
He also gave in evidence a similar applica- 
tion to the secretary of state, dated the 12th 
of August, 1799, accompanied by a similar 
specification, except that he speaks of and de- 
scribes the twisted auger as his invention. 
Both specifications were accompanied by tlie 
usual afladavits. The tendency of the plain- 
tiff's testimony was to prove that he was the 
first inventor of the twisted auger for boring 
musket, pistol and rifle barrels; that he was 
also the inventor of the mode of drawing, in- 
stead of pushing the auger through the bar- 
rel; and of the application of the endless 
screw to produce that effect; and also of the 
superiority of the plaintiff's invention to for- 
mer modes of boring gun ban-els. The de- 
fendant examined a number of witnesses to 
prove that the plaintiff was not the inventor 
of the twisted screw auger, nor of the mode 
of drawing the auger through the barrel, but 
that both had been invented and used before 
the plaintiff pretended to have invented eith- 
er; also, that the difference between M'Cor- 
mick's auger, which the plaintiff acknowl- 
edged to have been in use before January, 
1799, and of the screw auger of which ho 
claimed to be the inventor in August, 1799, was 
not in principle, but in form only. Also, that 
M'Cormick's auger was preferable to the 
plaintiff's, and was more generally in use in 
the public gun manufactories. 

WASHINGTON, Okcuit Justice. The first 
question is, ^hat is the discovery for which 
the plaintiff has obtained a patent? He eon- 
tends that it is for the twisted auger, made, 
formed, and used, in the manner set forth in 
the specification. The defendant Insists that 
it is confined to the twisted auger, and to no 
more. These cases are always embarrassing, 
because the originality of the patentee's dis- 
covery is almost always in issue, which in- 
volves not only the construction of the pat- 
ent, taken in connection with the specifica- 
tion, which forms a part of it, but also a 
comparison between the invention for which 
the patent is gi-anted, and that which is as- 
serted to have been made prior to it. Both 
of these diffl-culties occur in the present case. 
The patent recites, that the applicant had rep- 
resented himself to be the inventor of a new 
and usGial improvement in boring muskets, 
&e. by an auger called the "spiral groove," 
or "twisted screw" auger. These expres- 
sions are perfectly equivocal, and may apply 
as well to an auger constructed for boring 
muskets, confining the in^provement to the 
auger alone, or to that instrument, and the 
particular manner of using it, afterwards 
pointed out in the specification. This latter 
instrument describes the manner of maJiihg 
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tlie auger, its form, and liow it may lie used. 
But taken in connection with the patent, it 
does not necessarily follow that the manner 
of using the machine forms a part of the 
discovery; hecause, if the plaintifE was in fact 
the inventor of the auger only, and meant to 
claim no more, it was still proper that he 
should, under the requisitions of the third 
section of the law, describe m. his specifica- 
tion the manner of using the auger, with the 
principle and several modes in which the ap- 
plication of that principle was contemplated 
by the inventor. Whether the want of an af- 
fidavit will avoid the patent, or will in all 
cases confine the patent to the invention stat- 
ed in it, as the defendant's counsel have con- 
tended, are questions which need not be de- 
cided in this cause. But there can be no 
doubt, that where the construction of the pat- 
ent and specification, as to the subject of the 
grant, is doubtful; the affidavit, if more pre- 
cise, may be resorted to to explain the am- 
biguity. It would seem to be particularly 
proper to do so for restraining general ex- 
pressions in the specification; as the oath re- 
quired to be taken by the act of congress is, 
that the Inventor does verily believe that he 
is the true inventor of the art, machine or 
improvement for which he solicits a patent. 

These observations are strikingly applica- 
ble to this patent, which, as explained by the 
specification, contains no specific assertion 
that the plaintiff was the inventor of the pe- 
culiar manner of using the auger as described 
in the latter instrument, and the affidavit eon- 
fines the invention to the improved method of 
making augers or bits, for boring musket 
bai'rels, &c "as above specified and describ- 
ed." These latter expressions obviously re- 
fer to the method of making augers for bor- 
ing muskets, which is distinctly described in 
the specification, and not "to the manner of 
using the auger," which, though described, 
has nothing to do with the method of making 
it. In the case of Evans v. Eaton [3 Wheat. 
(16 II. S.) 454] the supreme court construed 
the patent to amount to a gicant to Evans, 
not only of an exclusive right to the entire 
improvement in the manufacture of flour, but 
to the improvement in the separate instru- 
ments employed in producing the general re- 
sult But this construction was formed up- 
on the supposed intention of the parties to 
the patent, drawn not only from certain ex- 
pressions in the specification, and also in the 
affidavit, but from the private act of congress, 
passed for the relief of Oliver Evans. In the 
specification, the patentee, after describing 
the hopper boy, the particular machine in con- 
troversy, and the other four machines em- 
ployed in the manufacture of flour, adds, that 
"he claims, as Ms invention, the peculiar 
properties or principles which this machine 
{the hopper boy) possesses, of spreading, turn- 
ing, and gathering the meal at one opera- 
tion;" and the affidavit states, "that he verily 
believes he is the trve and original inventor 



of the improvements herein above specified-, 
for which he solicits a patent." 

Upon the whole, we are of opinion that the 
plaintifE's patent extends only to the auger de- 
scribed in the specification, and not to the 
method of using it. 

2. The next question is, was the plaintiff 
the inventor of this instrument, as described 
in the specification? We have the authority 
of the plaintiff himself for saying that he 
made the discovery of that instrument in Au- 
gust, 1799; because, in his application to the 
state department on the 12th of that month, 
he so alleges the fact. It appears by a 
letter from Mr. Ames, the manager of the 
Springfield works, dated in September, 1799, 
that he had just received from the plaintiff 
one of these augers, and in that letter he 
gives to the plaintiff the merit of the dis- 
covery. Three witnesses, one of whom is this 
Mr. Ames, have sworn, that this auger was 
introduced at the Springfield works by a Mr. 
Holmes, about six months prior to the period 
when a similar one was sent there by the 
plaintiff. That it was much approved of, and 
that Holmes not only claimed but was con- 
sidered at that place to be the inventor. If 
this evidence is believed by the jury, it is 
conclusive against the plaintiff. But if the 
jury should be of a different opinion, then, 
the next question will be, was the plaintiff 
entitied to a patent for his improvement? 
Or, in other words, is the twisted auger, of 
which he claims to be the inventor, an im- 
provement in the principle, or merely a 
change in the form and proportions of the au- 
ger used for boring gun barrels prior to Au- 
gust, 1799? ihat the auger, styled the "nut 
bit," called M'Cormick's, was in use previous 
to the year 1799 was acknowledged by the 
plaintiff in Ms application to the state de- 
partment in January, 1799, and was the au- 
ger wMch the plaintiff then contemplated us- 
ing. This fact is corroborated by the testi- 
mony of three witnesses, who state that 
M'Cormiek:'s auger was used at the Spring- 
field works in 1797 and 1798, and was drawn, 
not pushed, through the barrel. Two other 
witnesses have stated that it was so used at 
M'Cormick's works, in the summer or au- 
tumn of 1798, and a sixth witness declares 
that it was so used at a still earlier period at 
Brian's works. On the other side, there are 
two witnesses who state that the method of 
drawing the auger through the barrel was 
not known or practised, imtil the discovery 
was made by the plaintiff. If the defend- 
ant's witnesses are believed, then the plain- 
tiff is deprived, not only of the merit of hav- 
ing invented the twisted screw auger, but 
the manner of using it, by drawing instead 
of forcing it through the barrel; and then 
nothing will remain to the plaintiff of all that 
he has stated in his specification, but the 
application of the endless screw to move the 
carriage on which the barrel is placed, in- 
stead of the long screw, or the lever, or 
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:weights, "whicli were used by M'Cormiek. 
M'Cormick's auger, or nut bit, as it is called, 
is made by filing out the grooves from a 
round solid piece of steel, having the cutters 
towards the shaft, and is drawn through the 
baiTel. The twisted auger claimed by the 
plaintifO is made by twisting a plate of steel, 
so as to form the grooves, having the cutters 
nest the shaft, and it is drawn through the 
barrel. That the twisted auger is a great 
improvement on the old method of boring 
gun barrels is undoubted; but whether it is 
so of M'Cormick's auger, you will judge from 
the evidence. The question for your deter- 
mination is, whether it is an improvement on 
the principle of M'Cormick's auger, or wheth- 
er it is merely a change in the form, or pro- 
portions of that auger. If only the latter, 
then it was not such an improvement as the 
plaintiff was entitle<i to secure to himself by 
a patent. 

The last question is, whether the defendant 
has invaded the plaintiff's patent This you 
must decide upon the evidence. 

(The following questions upon evidence were 
decided upon the trial. 

1. That where a deposition taken de bene 
esse is oJBfered in evidence, the party ofiEering 
it must prove that he had used due diligence 
to procure the attendance of the witness, and 
particularly that he had made inquires at the 
last place of abode of the witness, in order 
to have him served with a subpoena. 

2. That it is no objection to reading the 
deposition of a witness who lives in another 
state, more than one hundred mUes from 
the city, taken under a rule of this court, that 
he had been in Philadelphia during the sit- 
ting of this court, where it appeared that the 
fact of the witness being in the city was tm- 
known to the party at whose instance the 
deposition was taken. Whether, if the party 
had known that the witness was in the city, 
the case would have been altered, was not 
decided. 

3. That the lettei-s of the plaintiff to the 
secretai-j' of state of the 31st January and 
12th August, 1799, containing applications for 
a patent, and specifications certified under 
the seal of that deijartment, as papei's re- 
maining in that office, were propertly admis- 
sible in evidence. See 2 Bior. & D. Laws, 52. 

4. That depositions taken without a com- 
mission, or rule of court, in the state of New 
York, more than one hundred miles from 
Philadelphia, but conforming in all i-espects 
to the thirtietlx section of the judicial act of 
the 24th September, 1789, might be read in 
evidence. 

5. That a deposition taken under the thir- 
tieth section of the judicial act cannot be 
read, unless the judge certifies that it was 
reduced to writing, either by himself, or by 
the witness in his presence.) 
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PETTILON et al. v. NOBLE et al. 

[7 Biss. 449; i 23 Int. Rev. Rec 209; 2 Nat 

Bank Cas. (Browne) 120; 9 Chi. 

Leg. News, 314.] 

Gireait Court, N. D. Illinois. May 4, 1877. 

Removal of Cause froit State Cotjrt— Apt Time 

— JumSDlCTIOS OVER BANKING ASSOCIATIONS. 

1. A case pending in the supreme court of a 
state at the time the act of March 3, 1875 [18 
Stat. 470], in regard to the removal of suits, 
was passed, and which was remanded from such 
supreme court for further proceedings, stands 
like a new cause, and consequently the right 
of removal may be claimed at or before the term 
at which the case can be tried. 

[Cited in King v. Worthington. 104 TJ. S. 49; 
FoiTest V. Edwin Forrest Home, 1 Fed, 
461.1 

2. The defendants not being obliged to re-dock- 
et the case, are not bound. to take affirmative 
action for a removal until the comphiinants have 
caused the case to be re-docketed, of which tUoy 
are entitled to due notice. 

3. The 10th clause of section 629 of the Re- 
vised Statutes of the United States, giving Unit- 
ed States courts jarisdietion "of all suits by or 
against any banking association established in 
the district for which court is held under any 
law providing for national banking associations" 
does not invest said courts with exclusive juris- 
diction over this class of corporations. Their 
jurisdiction is only concurrent with that of the 
state courts. 

4. If suit is brought against such banking as- 
sociation in a s+ate court it has no right to re- 
move the cause to the federal court. 

[Disapproved in Cruikshank v. Fourth Nat. 
Bank, 16 Fed. 890.] 

[This was a bill in equity by William Pet- 
tilon and others against William T. Noble 
and others, to restrain the negotiation of cer- 
tain notes Heard on motion to remand the 
cause to the state court] 

Omar Bushnell, for complainants. 
Gwynn Garnett, for defendants. 



BLODGETT, District Judge. This is a suit 
in equity oilginally commenced in the super- 
ior court of Cook county, Illinois, in Decem- 
ber, 1873. The complainants had given cer- 
tain negotiable notes to the firm of W. T. 
Noble & Co., and secured payment thereof 
by a chattel mortgage. 

The complainants (mortgagors) filed this 
bill for an injunction to restrain the negotia- 
tion of the notes, and the foreclosure of said 
mortgage, and to have the same declared 
void, for certain reasons growing out of the 
dealings between the mortgagors and tlie 
mortgagees. 

The notes and the mortgage were, as Is 
claimed by the defendants, transferred by In- 
dorsements for value before due, to the {Cen- 
tral National Bank of Chicago. 

The bank was made party defendant An- 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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swers were filed by the defendants, and the 
ease came up on motion to dissolve the in- 
junction. The injunction was dissolved, and 
the court dismissed the bill -without preju- 
dice, and complainants appealed to the su- 
preme court of this state. 

On the 30th of January, lS7o, the supreme 
court reversed the decree of the superior 
court, and remanded the case for further pro- 
ceedings. 

On the 15th of April, 1876, an attorney 
representing the defendants appeared in the 
superior court, and, on his motion in behalf 
of the defendants, and the presentation of 
the mandate of the supreme court, the case 
was re-docketed for further proceedings. 

On the 14th of October, 1876, the Centi-al 
National Bank filed its petition for a remov- 
al of the cause to this court. Afterwards, 
on November 3d, 1876, defendants filed an 
affidavit in the superior court, stating that 
the attorney on whose motion the case had 
been re-docketed in April, had no authorily 
to act in their behalf, and asked that the or- 
der re-doeketing the case, as of April 15th, 
1S76, be set aside. 

This request was allowed, and the case 
struck from the docket. The case was then 
re-docketed, as of November 3rd, 1876, and 
then ordered to be removed to this court pur- 
suant to the defendants' petition. 

The only ground of removal alleged in the 
petition is the fact that the defendant, the 
Central National Bank, is a corporation under 
the laws of the United States for the organi- 
zation of national banks, and that it is the 
chief party to the controversy in the case, 
and that the controversy can be determined 
(Without the other parties to the suit. 

Complainants move to remand, (1) because 
the case was not removed to this comi; in apt 
time; (2) because no sufficient ground for re- 
moval is alleged in the petition. 

When a suit is reversed and remanded In 
the supreme court of this state, it is the duty 
of the party seeking relief by the suit to 
cause the same to be re-docketed in the court 
from which the appeal or writ of error was 
prosecuted. 

Here the complainants took no action to 
have the cause re-docketed until November 
last. True, an attorney assuming to act for 
the defendants, caused the case to be docket- 
ed in April, 1876, but this action was re- 
pudiated by the defendants, and the superior 
court which had the sole right to pass on that 
question sustained the defendants' motion to 
strike from the docket 

The application for a removal of a cause 
must be made "before or at the term at which 
said cause could be first tiled." It has been 
held that a case pending In the supreme 
court of a state, at the time the act of March 
3d, 1875, in regard to the removal of suits, 
was passed, and remanded from such su- 
preme court for further proceedings, stands 
like a new cause, and consequently the 
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right of removal may be claimed at or before 
the term at which the case can be re-tried. 

The defendants, not being obliged to re- 
docket the case, are not bound to take affirm- 
ative action for a removal until the complain- 
ants had caused the case to be re-docketed, of 
which they are entitled to due notice. 

Here the xmauthorized action of the attor- 
ney in docketing the case in April being set 
aside by the court, the case stands precisely 
as If It had first appeared on the docket of the 
superior com-t on the 3d of November last. 
I think, therefore, that the defendant bank 
made the application for removal within apt 
time. 

The act of March 3d, 1875, to determine the 
jurisdiction of circuit courts of the United 
States, and to regulate the removal of causes 
from state courts, etc., provides as follows: 

"Sec. 2, That any suit of a civil nature at 
law or in equity, now pending or hereafter 
brought in any state court where the matter 
in dispute exceeds, exclusive of costs, the 
sum or value of five hundred dollars, and 
arising under the constitution of the United 
States, or treaties made, or which shall be 
made, under their authority, or in which the 
United States shall be plaintiff or petitioner, 
or in which there shall be a controversy be- 
tween citizens of different states, or a con- 
troversy between citizens of the same states 
claiming lands under grants of different 
states, or a controversy between citizens of a 
state and foreign states, citizens or subjects, 
either party may remove said suit into the 
circuit court of the United States for the 
proper district; and when in any suit men- 
tioned in this section there shall be a con- 
troversy which is wholly between citizens of 
different states, and which can be fidly de- 
termined as between them, then either one 
or more of the plaintiffs or defendants actual- 
ly Interested in such controversy, may re- 
move said suit in the circuit court of the 
United States for the proper district." 

Now, while by the 10th clause of section 
629 of the Revised Statutes of the United 
States, the circuit courts of the United States 
are clothed with jurisdiction "of all suits by 
or against any banking association establish- 
ed in the district for which such court is 
held, under any law providing for national 
banking associations," it will be seen that 
this court is not invested with exclusive ju- 
risdiction over this class of corporations. Our 
jurisdiction is only concurrent with that of 
the state courts. 

And the statute in regard to the removal of 
causes from the state to the federal courts 
does not, in terms, give this class of corpora- 
tions the right to remove a suit The defend- 
ant at whose instance ttiis case is brought 
here is a resident of this district. The com- 
plainants might under this act of congress, 
have sued this defendant in this court but if 
the complainants elect another ti-ibunal, can 
the defendant bring this suit here? The only 
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reason urged why this can be done is, that 
this defendant derives its corporate existence 
under a law of the United States, and it is 
therefore claimed that the case is one "aris- 
ing under the constitution or laws of the 
United States," within the meaning of that 
clause in the second section of the act of 
ilarch 3d, 1875. 

In Bank of U. S. v. Devereaus, reported in 
5 Cranch [9 U. S.] 61, it was held that al- 
though the old United States Bank was cre- 
ated by act of congress, yet, as it was not 
specially authorized to sue or be sued in the 
federal courts, those courts had no jurisdic- 
tion, while in the later case of Osborn v. U. S. 
Bank, 9 Wheat [22 U. S.] 819, it was held 
that the federal, courts had jurisdiction, be- 
cause the charter expressly provided there- 
for; and one of the main questions discussed 
and passed upon in that case was the con- 
stitutionality of this provision, the court in 
substance holding that as the bank was a 
creature of federal legislation, it could give 
the federal courts jmrisdiction over it. But I 
do not construe that case as going to the 
extent contended for by defendants' counsel 
in this case, that because congress had cre- 
ated the bank in question, therefore it could 
sue or be sued in the federal courts. The 
I'everse of this doctrine was held in the case 
I first cited, and was not overruled in the 
latter case- 
So, too, the federal courts are clothed witb 
jurisdiction in all cases where the United 
States are plaintiffs in a suit at law, or peti- 
tioners in a suit of equity, and yet congress 
seems to have deemed it necessary to ex- 
pressly confer upon the United States the 
right to remove a suit commenced by them- 
selves in a state court to the federal courts. 
Then again, by section 640, Revised Stat- 
utes of the United States, it is provided that: 
"Any suit commenced in any court other 
than a circuit or district court of the United 
States, against any corporation other than 
a banking corporation, organized under a 
law of the United States, or against any 
member thereof, as such member for any 
alleged liability of such corporation, or of 
such member as a member thereof, may be 
removed for trial, in the circuit court for 
the district where such suit is pending, upon 
the petition of such defendant, verified by 
oath, stating that such defendant has a de- 
fense arising under or by virtue of the con- 
stitution, or of any treaty or law of the 
United States. Such removal, in all other 
respects, shall be governed by the provisions 
of the preceding section." Here the right of 
removal is expressly denied to banking cor- 
porations. 

In the light of these authorities and the 
reason of the law, I conclude that this de- 
fendant had no right to remove this cause 
to this court. The motion to remand will 
therefore be sustained, and the cause is re- 
manded. 
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PBTTINGILI, V. DINSMORB. 

[2 Ware (Dav. 208) 212; i 2 N. Y. Leg. Ohs. 
119; 6 Law Rop. 255.] 

District Court, D. Maine. May 22, 1843. 

PXiEADING IN ADMIKALTT — DISTINCT ALI,EGATI0NS 

FOR Each ■Wkong—Pkoofs— Seamen— PoKisn- 
MENT— Justification— Habituai, Misconduct. 

1. In a libel for a marine tort, the libellant 
must set forth, in a distinct allegation, each sepa- 
rate and distinct wrong on which he intends to 
rely, and for which he claims damages. 

2. If he intends to rely on general ill treat- 
ment and oppression on the part of the master, 
m aggravation of damages, it must be propound- 
ed in a distinct allegation, to enable the master 
to take issue upon it in his answer. 

3. The proofs in the ease must be confined to 
the mattei-s that are put in issue by the libel and 
answer. 

4. When a master is prosecuted in the ad- 
mimlty for punishing a seaman, he may be per- 
mitted, in justification or in mitigation of dam- 
ages, to show that the seaman was habitually 
careless, disobedient, or negligent in his conduct. 
The Lowther Castle, 1 Hagg. 385. 

5. But in order to be admitted to this defense, 
he n-ust set forth such habitual misconduct in 
a defensive allegation in his answer, in order 
that the libellant may be enabled to meet the 
charge by counter evidence. 

This was a libal in personam for an assault 
and battery on the high seas. The libel- 
lant shipped as steward, in October, 1841, 
on board the barque Massasoit, of Bath, for 
a whaling voyage. He was, in the language 
of seamen, a green hand; that is, it was his 
first voyage as a seaman. For the first two 
weeks he was so much affected by sea-sick- 
ness as to be unable to perform his duty. 
After that time he entered on bis duties, and 
no difSculty, or at least none of a serious 
nature, occurred until the 28th of November. 
On that day the cabin boy, in shaking) the 
cabin table cloth over the side of the vessel 
accidentally dropped it into the sea, and it 
was lost He mentioned the fact to the 
steward, who told him to intorm the master. 
The boy replied that be was afi-aid, and re- 
quested the steward to do it for him, who 
accordingly did, and the first assault com- 
plained of was then made. The next morn- 
ing tlie libellant was called on deck and 
seized up to the rigging and kept so for from 
half an hour to an hour which is the other 
wrong complained of. 

Mr. Sewall, for libelant. 
Mr- Tolman, for respondent 

WARE, District Judge. This Is what In 
the language of the admiralty is technically 
tei-med a cause of damage. It appears from 
the testimony of the libellant's witnesses 
that, wben tiie table cloth was lost by the 
boy, he mentioned the fact to Maxwell, the 
cooper, who advised him to mention it to the 
master. He replied that he was afraid the 

1 [Reported by Edward Daveis, Esq.] 
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master would flog Mm. He then advised 
him to inform the steward and ask him to 
^ommxmicate the facts to the master. This 
being done, the steward came on deck and 
informed the master. He -^^as irritated and 
answered very roughly. The steward re- 
plied that he would pay for the doth. The 
master answered that he wanted no other 
pay than what he could get from 'his hide; 
that he had promised him a flogging, and that 
he would keep his promise. Pettingill re- 
plied that if he flogged him he would have 
-satisfaction if he lired to get home; upon 
which the master struck him and hrought 
him to the deck, either by the violence of the 
blow or by throwing him down. While down 
Le shook him violently, brought his knees or 
feet upon his breast, seized him by the hair 
Avith such violence as to pull or tear a con- 
sidei-able quantity from his head, so as to 
leave a spot bare, and after holding him in 
this manner for some time, allowed him to 
get up and ordered him into the cabin. The 
next morning all hands were called aft and 
the steward was called from the cabui on the 
■quarter deck. The mate was then directed 
to seize him up by both hands to the rigging, 
Tvith his arms spread and extended upwards 
to their full length, and as high as they could 
lie to leave him standing on the deck. In this 
position he was kept for from half an hour 
to an hour. Two of the witnesses state that 
bis shirt was stripped up, so that his body 
was left bare. The other witnesses do not 
mention this fact, and the witnesses for the 
master deny it While the libellant was in 
this position the master called the attention 
-of the crew to him, and walked the deck for- 
-ward and back, apparently in great pas- 
sion, applying to the steward various insult- 
ing and degrading epithets, and observed that 
this was what he called a spread eagle, and 
ihat he would make an example of Pettingill. 
Except where the hair was torn from his 
bead there were no marks of violence ap- 
parent on the person of the steward. For 
two or three days afterwards he complained 
•of a severe pain in his head, though he was 
not so injm-ed but that he immediately re- 
turned to the performance of his duty. The 
witnesses for the master give a more .sub- 
clued and mitigated account of the assault on 
the 28th, and of the seizing up to the rigging 
•on the morning of the 29th. They saw no 
blows inflicted, no stamping, or jamming, 
•with the Imees or feet, on the breast of the 
libellant, and no pulling of hair, nor did they 
hear any complaint of the steward; but they 
say he acknowledged his fault and asked the 
master's pardon. But with respect to the 
<;ause or the occasion of tlie puuishment tlfere 
is no discrepancy between tlie witnesses. 
This is the substance of the testimony so far 
iis it applies to the allegations of the libel 
in the form in which it was originally drawn. 
But after the evidence was taken and the 
•cause ready for a hearing, the counsel for the 
libellant moved for liberty to file an amend- 
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ment to the libel. The amendment offered 
sets forth more particularly the assaults on 
the 2Sth and 20th, and also contams two new 
substantive allegations, one of another dis- 
tinct assault in the cabin in the evening of 
the 28th, and another of general ill usage 
and oppressive cruelty on the part of the 
master. The amendment is objected to on 
the part of the respondent. 

The court without doubt has the power to 
allow an amendment in any stage of the pro- 
ceedings before a final decree, when tlie pur- 
poses of justice require it But a motion to 
amend is addr^sed to the discretion of the 
court and, when it will necessarily lead to 
delay and an increase of expense, it will not 
be allowed unless the court sees that substan- 
tial justice cannot be -attained without an 
amendment. The practice of the admiralty 
does not insist on all that technical exactness 
in pleaduig, which is required by courts pro- 
ceeding according to the course of the com- 
mon law. But the libellant is required to 
state in clear, distinct and intelligible alle- 
gations, the whole gravamen of his com- 
plaint He must set forth every material 
and substantive wrong, upon which he in- 
tends to rely and for which he claims dam- 
age, in a distinct allegation. If he intends 
to daim damages for separate and independ- 
ent assaults, they should be separately set 
forth; otherwise the respondent will not 
know what he has to answer. And the 
proofs in the case must follow the allegations. 
It is not intended to be said that every cir- 
cumstance of aggravation attending an as- 
sault and battery must be minutely described, 
but when the libellant proposes to offer proof 
and claim damages for separate assaults at 
different times, he is bound to set them out in 
separate allegations. And so if he means 
to rely on general harsh treatment and con- 
tinued and systematic oppression and cruel- 
ty, either in aggravation or as an independ- 
ent and substantive wrong, the libel should 
contain, in a separate article, an allegation 
to that effect, in order that the respondent 
may take issue on the matter and prepare 
his defense accordingly. Orne v. Townsend 
[Case No. 10,583]; Treadwell v. Joseph [Id. 
14,157]. 

Now, in the libel as originally framed, 
there is no mention of an assault in the cabin, 
and yet, as it is alleged in the amendment, it 
can in no sense be (Considered as a continua- 
tion of that which took place on deck, nor is 
there any distinct charge of habitual lU-treiit- 
ment and oppression so formallj'- set out as to 
give notice to the respondent that this mat- 
ter would be insisted upon as an independ- 
ent ground of damages, or that it would be 
relied on in aggravation to enhance the 
damages for the assaults particularly arti- 
cled in the libd. The answer is drawn to 
meet the allegations in the libel, and conse- 
quently neither of these matters are put in 
issue. If the amendment is allowed, the 
master must have liberty to amend his an- 
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swer, and time must be given to produce 
evidence on tlie new issues presented by the 
pleadings. Tiiis will necessarily lead to de- 
lay, and involve an increase of expense, and 
as the necessity of an amendment to reach 
the whole justice of the case, if any such ne- 
cessity exists, of which I am not convinced, 
was occasioned by the fault of the libellant 
himself, in my judgment the amendment 
ought not to be allowed. 

The master in his answer justifies the act 
as a necessary and proper act of discipline, 
and alleges "that at the time, the said libel- 
lant was not obedient to the respondent's 
commands, but assumed and took upon him- 
self to do and act as he saw fit, in subversion 
of the necessary discipline and subordination 
of the crew of said s-hip, and in a manner to 
destroy the objects of the voyage and produce 
mutiny;" and he then proceeds to state that 
he gently laid him down on the deck and de- 
tained him there a short time, and on his 
promise to conduct better he was allowed to 
get up; but notwithstanding his promise he 
still manifested insubordination and insolence 
to the respondent, upon which he told him 
that he would seize him up in the rigging, i 
and that "thereupon Pettingill threatened | 
and dared him to do so, alleging if he did, | 
that he the said Pettingill would make this 
respondent sweat for so doing;" and that 
afterwards, on mature consideration the fol- 
lowing day he did cause him to be seized up 
for a short time and in a manner not to pro- 
duce pain or -injury, and that the diastise- 
ment was mild, necessary, and proper. Evi- 
dence has been offered by the master, in his 
defense, tending to prove that Pettingill was 
careless and negligent in the performance of 
his duty. I have no doubt that evidence of 
general and habitual negligence and careless- 
ness in the discharge of duty, may be admit- 
ted in justification of punishment, when in a 
proper ease it is administered to correct such 
habits of sloth and negligence, and may go in 
mitigation of damages when it does not 
amount to a full justification. The right of the 
master to correct a seaman by some kind of 
punishment, for habitual and systematic sloth 
and negligence, seems to result from his pe- 
culiar relation to the crew and the nature of 
the authority with which the law has in- 
trusted him. He is invested with a sort of 
domestic authority, but it is of a peculiar 
character and of limited extent. It has an 
analogy to that of a parent over his children, 
or a master over his apprentice or pupil, but 
the analogy does not hold throughout. He 
has not the authority of a custos morum to 
correct his crew for general immorality of 
conduct. His power is limited to the correc- 
tion of such delinquencies as are connected 
with the due performance of their special du- 
ties on board the vessel. But when the law 
imposes on the master the responsibility for 
the government of the vessel and the disci- 
pline of the crew, it clothes him with an au- 
thority commensurate with his duties and re- I 
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sponsibilities. The safety of the ship, the 
comfort and health of the crew, and the suc- 
cess of the voyage depend on the prompt and 
punctual performance by each man of his ap- 
propriate duties, and it is a part of the mas- 
ter's duty to see that these duties are per- 
formed in a proper manner and with reason- 
able diligence. It would seem, then, that 
habitual sloth and negligence or wanton 
carelessness, if persevered in after proper ad- 
monition, may be corrected by suitable pun- 
ishmenL 

When a seaman brings a suit for damages 
against the master for illegal and unjustifi- 
able punishment, he puts in issue his general 
conduct and chai-acter during the voyage, or 
rather enables the master to put it in issue. 
But when the master means to rely on such 
matter in justification, or in mitigation of 
.damages, he must set it out in his answer in 
a distinct allegation. The libellant has then 
notice of the defense and may be prepared to- 
meet it But if the answer contains no such 
defensive allegation, the libellant has no rea- 
son to suppose that his general conduct for 
the voyage is intended to be called in ques- 
tion. The evidence, therefore, to this point, 
in the actual state of the pleadings, is not 
properly admissible. But, if it were in the 
case, it is not of such a character. In my 
judgment, as ought to have a material influ- 
ence on the decision. How, then, stands the 
case on the evidence that is properly appli- 
cable to the matters in issue between the par- 
ties? The cabin-boy lost a table cloth ovei- 
board. He being, from some cause, afraid to 
communicate tlie fact to the master, at his 
request the steward does it for him. Where- 
upon, without further apparent cause, the- 
master commences a violent assaiilt on the- 
steward, knocks him down on the deck, 
shakes and jams him violently against the- 
floor with his feet or knees, and seizes him 
with such force as to tear out a considerable 
quantity of his hau:. The only offense that 
Pettingill had committed was his reply, whoa 
the master told him that he would flog him, 
that he would, then seek redress from the 
laws of his country. But this threat as the- 
master calls it, was not uttered, according to 
his answer, until after the assault on the 
deck; and it is represented in the answer ns- 
encouraging a mutinous spirit in the crew 
and as a justification of the punishment the- 
next day. The next morning, without any 
furtixer cause than that of avowing his in- 
tention to seek redress when he retilrned, 
and, as the master in his answer says, for 
an example, he caused him to be seized up 
by both hands, with his arms extended, as 
th& master facetiously remarked, like a spread* 
eagle, and kept him suspended in that ig- 
nominious posture before the crew for from 
half an hour to an hour, not, it is true, in a 
manner to cause great bodily pain, but expos- 
ing him to derision and ridicule, and accom- 
panying the whole with a copious effusion ot 
taunting and opprobrious language. 
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I can find in the evidence no cause for this 
punishment except the state of irritation into 
which the master was thrown by the loss of 
the table cloth; and the punishment was in- 
flicted not on the boy who lost it, but on the 
steward who brought him the information. 
Pettingill might well say after this experi- 
ence, the "bearer of ill tidings hath but a los- 
ing office," when he was obliged to expiate 
by a vicarious punishment in his own person, 
the offense which he only announced as a 
messenger. It Is now, indeed, said, by the 
way of extenuation, that the steward was 
habitually remiss in his duty. But this, as 
has been before observed, was not relied up- 
on in the answer and is not properly in issue, 
and, from the character of the evidence which 
is offered in support of it, seems brought in 
by an after-thought as a palliation of a 
gross outrage that is entirely without justi- 
fication. On the whole evidence the punish- 
ment appears to me to have been a wanton 
abuse of power without any cause which 
could operate on the mind of a reasonable 
man, and I shall award damages to the 
amount of eighty dollars, with costs of suit 
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bankrupt act expressly provides that no 
such debts shall be discharged under that 
act The twenty-sixth section, which pro- 
vides for the production and examination of 
the bankrupt, in case he is imprisoned, and 
which provides that no bankrupt shall be 
liable to arrest during the pendency of the 
proceedings in bankruptcy in any civil ac- 
tion, unless the same is founded on some 
debt or claim from which his discharge in 
bankruptcy would not release him, shows 
that he is not to be considered as absolutely 
privileged from arrest, and as the court in 
bankruptcy has no power to discharge^ the 
judgment, it should not interfere to prevent 
its enforcement by imprisonment unless it 
be necessary to enable the bankrupt court to 
exercise its proper authority and jurisdiction 
in the case. The effect of the protection 
which the register is authorized to grant is 
not now under consideration, and the pres- 
ent motion is disposed of without refer- 
ence to the extent of that protection, and 
without determining any tjuestion other than 
that directly in controversy. The motion is 
denied, but as this is the first time the ques- 
tion has been presented, it is without costs." 



Case ISTo. 11,046. 

In re PETTIS. 

[2 N. B. R. 44 (Quarto, 17); i 7 Am. Law Reg, 
(N. S.) 695.] 

District Court N. D. New York. 1868. 

BAXKKUiTcy — Effect of Adjuuicatios upon 
Debt Cheated by Fraud— Exemp- 
tion FROM Arrest. 

1. No debt created by a fraud is discharged by 
an adjudication of bankruptcy. 

2. A bankrupt during the pendency of bank- 
ruptcy proceedings, is not absolutely exempt 
from arrest. 

3. A court of bankruptcy has no power to dis- 
charge a judgment based upon a fraud of the 
bankrupt and will not interfere to prevent im- 
prisonment iiierefor, unless to enable it to exer- 
cise its proper authority and jurisdiction. 

In this case the bankrupt applied for an 
order staying the execution of an issue 
against his body, upon a judgment obtained 
against him by Bichard J. Connor and Charles 
J. Richardson, of the city of New York. 
This motion was opposed on the ground that 
the judgment was obtained for a debt cre- 
ated by the fraud of the bankrupt The ap- 
plication was denied. 

R. W. Townsend and Mr. Comwell, for 
bankrupt. 

Ganson & Smith and B. C. Thayer, for 
judgment creditors. 

HALT/, District Judge, said: "The judg- 
ment against the petitioner, under which he 
anticipates arrest, appears to have been ren- 
dered upon a debt created by fraud of the 
bankrupt, and the thirty-third section of the 

1 [Reprinted from 2 N. B. R. 44 (Quarto, 17), 
by permission.] 



PETTIS (UNITED STATES v.). See Case 
No. 16,038. 
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Case of PETTIT. 
District Court D. Massachusetts. 

AUMIRALTT— LiBELAST'S CoSTS— MISCONDUCT OP 

Defendant. 

[Cited in Dunlap, Adm. Praa 102; 2 Pars. 
Shipp. & Adm. 479, to the point that costs will 
be decreed to a libelant though no debt is recov- 
ered, where he was misled into bringing suit by 
the misconduct of defendant Nowhere report- 
ed; opinion not now accessible.] 



PETTIT (BEALE v.). See Case No. 1,158. 



Case No. 11,047a. 

PETTIT V. The CHAS. HEMJE. 

[5 Hughes, 359.] 

District Court E. D. Vkginia. March 9, 1882. 

Maritime Liens— Repairs Made bt Part Owner 
— Rights op Mortgagee. 

[A part owner who furnishes material and la- 
bor for making repairs, is entitled to a maritime 
lien therefor, notwithstanding his relation to 
the vessel, which will be superior to the rights 
of a mortgagee under a mortgage given by the 
other part owner upon his interest in the vessel.] 

In admiralty. The libellant [Charles W. 
Pettit] and John H. Wemple were ownei-s of 
the steamer Chas. Hemje, Wemple being 
managing owner. Wemple becoming em- 
barrassed, gave a mortgage to the Home Sav- 
ings Bank upon various interests that he own- 
ed in different vessels, his interest in the Chas. 
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Hemje among the number, to seemre it for 
large advances made by it to Mm to enable 
him to carry on the many different branches 
of business in which he was engaged. At 
length he failed, and immediately the different 
maritime creditors of the Chas. Hemje libel- 
led her for then- bills incurred whilst being 
run by Wemple. The libellaut Pettit was a 
boilermaker and machinist and had furnished 
a new boUer to the Ohas. Hemje and done 
various work upon her, amounting to about 
^,300. The Home Savings Bank intervened 
and resisted his claim, on the ground that he 
could not maintain a libel agahist a vessel in 
whith he was part owner. 

Sharp & Hughes, 'for libellant 
Walke & Old and W. G, Elliott, for mort- 
gagee. 

HUGHES, District Judge. It is to be ob- 
served that the question here is not whether a 
part-owner has a lien upon the vessel for ad- 
vances and disbursements over and above his 
proportion. The counsel for the respondent 
have argued forcibly against such a right; 
and it must be confessed that the authorities 
on the subject are hi hopeless conflict. It is 
settied that admiralty has no jurisdiction of 
suits for the mere settlement of accounts be- 
tween part-owners, or owners and then: agents. 
The Orleans v. Phoebus, 11 Pet. [36 V. S.] 
175; Minturn t. Maynard, 17 How. [58 U. 
S.] 477. But no ease goes so far as to hold 
that the mere fact of an account being inci- 
dentally involved is sufficient to defeat the 
jurisdiction. In The Larch [Case No. 8,086], 
Judge Ware, after full consideration, decided 
that such a lien existed, and that it was en- 
forceable in admiralty. It Is true that this 
decision was subsequentiy reversed by Justice 
Curtis, see [The Larch, Id. 8,085], but the 
learning and reputation of Judge TTare en- 
titles it, though a reversed case, to the highest 
respect in another ehcuit, where the decision 
of Justice Curtis is only persuasive. The 
English authorities on the subject are irrecon- 
cilable, while the American authorities rather 
preponderate in favor of the existence of such 
a lien. See Story, Partn. § 441 et seq., and 
notes, where the cases pro and eon are collat- 
ed and discussed. But however that may be, 
there is a wide distinction between that doc- 
trine and the question now before me for 
decision. The libellant is not ti*ying to assert 
a lien for advances made by him as part- 
owner. He is not hi court as a part-owner. 
He is here in a different capacity, claiming for 
work put upon the vessel hi a different ca- 
pacity. He is here as a material-man, trying 
to assert the lien given by the admiralty law 
to all who furnish supplies or repairs to a 
vessel. The reasons and policy of the admi- 
ralty law apply as forcibly in his favor as in 
favor of any other material-man. The mere 
fact that he is part-owner furnishes no rea- 
son why he should be denied the security en- 
joyed by others, unless for some special rea- 
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son he has estopped himself from asserting 
his claim. Of course an admiralty court, in 
the exercise of its extended equity powers, 
will not allow him to deprive other maritime 
creditors to whom he is personally responsi- 
ble, of their security. But the mortgagee of 
the other part-owner's interest is a mere as- 
signee of that other part-owner, and can set 
up no defences which that other part-owner 
can not set up. The mortgagee has a lien 
only on the interest of its assignor, and 
that interest is nothing until the maritime 
claims are all paid. Nor is there anything 
in the technical objection that to allow such 
a proceeding would allow a man to sue him- 
self; for the real defendant in an action in 
rem is the vessel. In the case of Foster v. 
The PUot No. 2 [Case No. 4,980], a libel by 
a seaman who was part-owner of a boat, for 
his wages, was sustained, the court basing 
its decision on the ground that his service as 
seaman was in a capacity distinct from and 
unconnected with the appropriate business 
of a partnership such as exists among part- 
ownei-s of a vessel. We may say the same 
t of a material-man. In the ease of the West 
Priesland, Swab. 454, Dr. Lushmgton sustahi- 
ed a libel against a vessel for supplies by a 
firm, one of whom was a part-owner, say- 
ing: "That Mr. Bremer was a part-owner 
is only a technical objection. At common 
law pai-tner can not sue partner, but that is 
a rule that does not obtain in this court; and 
here the propei-ty is sued and not the co-part- 
ner." 

I can see no ground therefore, either on 
principle or authority, for denying to the li- 
bellant his lien. I will sign a decree order- 
ing his claim to be paid next after the other 
mai-itime claims and in preference to the 
mortgage. 



A copy. 
Teste. 



H. S. Ackiss, Clerk. 



PBTTITT V. The KALLISTO. See Case No. 
7,600. 
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PETTUS et al. v. GEORGIA RAILROAD & 
BANKING CO. et al. 

[3 Woods, 620.] 1 

Circuit Court. M. D. Alabama. May Terin 
1879. 

Removal of Causes— Suit fob Counsel Fees in- 
Pendikg Litigation. 

A bill was filed in a state ehancerv court, by 
certain complainants, in behalf of themselves 
and other creditors, to assert and enforce a lien 
on certain railroad property which had been sold 
and was m the possession of the purchasers 
After final decree by which the Hen was estab- 
lished, and while a reference to the master was 
ponding to ascertain the amounts due the cred- 



1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
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itors who sought the benefit of the decree, ,the 
purchasers of the railroad property agamst 
which the lien had been declared, paid tiie com- 
plainants their claims in full, and hought up and 
settled other claims entitled to the benefit of the 
decree. Counsel for complamants received no 
compensation for their services, m respect to 
these last-mentioned claims. They, therefore, 
filed their petition in the state chancery court, 
entitled of the original cause, against tbe pur- 
chasers of the railroad property, in which they 
claimed a lien on said property for their fees m 
the original case, and prayed that the defendants 
to the netiiion might be served with notice 
thereof, and allowed to answer the same; that 
an account might be taken of what 'Wjas due 
the petitioners for their said services; that me 
defendants might be decreed to pay mem for 
said services such sums as were just and equita- 
ble- that they might be declared to have a lien 
on said railroad property therefor; and if said 
sums were not paid, that the property might 
be sold to pay the same, and for general relief. 
Mdd; that this petition was not a mere graft 
upon or appendage to the original suit, but was, 
to all intents, a suit in canity; and as the case 
fulfilled all other lequirements of the statute, it 
could be removed from the state to the federal 
court, bv virtue of the act of March 3, 187o 0.8 
Stat 470] for the removal of causes. 

Heard upon motion to dismiss the suit, on 
the ground that it had been improperly re- 
moved from the state court. 
The facts were as follows: 
Branch Sons & Co., and other complainants, 
filed their bill in equity in the chancery comt 
for Montgomery county, Alabama, on May 8, 
1875, against the Montgomery & West Point 
Eailroad Company of Alabama, and the 
Georgia Eailroad & Banking Company and 
the Central Railroad & Banking Company of 
Georgia, the two latter being corporations 
and citizens of the state of Georgia, and 
against other defendants. The bill was filed, 
not only for the complainants named therein, 
but for the benefit of all others who might be 
creditors of the said Montgomery & "West 
Point Railroad Company, not secured by 
mortgage, who should come in and share the 
expenses of the suit. The bill was a general 
creditors' bill, and its purpose was to estab- 
lish, by the decree of the court, a lien upon 
the Montgomery & West Point Railroad and 
Its equipments, and upon all real and 
personal property used by or appurtenant to 
said railroad, prior to September, 1870, in fa- 
vor of all the unsecured creditors of said 
Montgomery & West Point Railroad Com- 
pany, in proportion to the amount of their 
claims. The property sought to be subjected 
to said claims was of the value of $1,200,000, 
iind was within the .iurisdiction of the said 
court. On May 3, 1S7T, the chancery court 
rendered a final decree condemning all of 
said property to the payment of the claims 
of said Montgomery & West Point Railroad 
Company, and directed an account to be tak- 
en of the amounts due and owing to the com- 
plainants in the bill, and other creditors of 
said railroad company. The register of the 
court gave notice to the creditors, requiring 
them to file their claims, and soon thereafter 
debts, consisting mainly of bonds and cou- 
pons, and in other forms, were filed in said 
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com-t, to the amount of §300,000. Before 
the time for presenting claims had expired, 
an appeal was taken from the decree to the 
supreme court of the state of Alabama, by 
which the decree was superseded. On May 
20, 1878, the decree was affirmed by the su- 
preme court, and by an order of said chan- 
cery court, dated June 1, 1878, the register 
was directed to proceed with the reference 
ordered by the final decree. The register 
again gave notice to the creditors of the 
Montgomery & West Point Railroad, to file 
their claims, and a large number of the cred- 
itors did come in and file their claims and 
seek the benefit of said final decree, and the 
claims thus filed amounted to $230,000, in 
addition to those filed before the appeal. All 
these claims were jnst debts and liabilities 
of the Montgomery & West Point Railroad 
Company, all of them accrued before the fil- 
ing of the bill, and were not secured by any 
mortgage, and were included in the debts of 
said company, mentioned in the bill of com- 
plaint, and every claimant had a lien for the 
debt due him on all the property of said 
company, held by it prior to the year 1870, 
and condemned by said decree to the pay- 
ment of said debts. 

On June 1, 1875, the Georgia Railroad & 
Banking Company, and the Central Railroad 
& Banking Company of Georgia, had posses- 
sion of the railroad and other property 
which belonged to the Montgomery & West 
Point Railroad Company at the time of its 
dissolution in 1870, and continued to possess 
the same and claim it as their property, but 
the creditors of said last named company 
claimed that the said Georgia coi-porations 
held the same as trustees for them. About 
November, 1878, the register of the chancery 
court began to execute the reference ordered 
by said final decree, and to take an account 
of the debts due from the Montgomery & 
West Point Railroad Company to persons 
who had filed their claims, and pending said 
reference, the said Georgia corporations paid 
the complainants named in the bill the 
claims in full, principal and interest, which 
they held against the Montgomery & West 
Point Railroad Company, and said com- 
plainants agreed to keep said payment secret 
from their counsel in said cause, until said 
Georgia railroad corporations could have 
time to settle or buy up all other claims 
against the Montgomery & West Point Rail- 
road Company which had been filed in said 
cause, and said Georgia corporations, under 
this arrangement, went forward ftnd acquir- 
ed possession and control of all said claims 
which had been filed as aforesaid. The said 
(Georgia corporations, before they bought up 
or settled any of said claims, had active no- 
tice that the counsel for complainants claim- 
ed a lien on all the claims filed in said 
cause, and were entitled to be paid for their 
services as counsel, out of the property 
which had formerly belonged to the Mont- 
gomery & West Point Railroad Company, 
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and whicli was held by said two Georgia 
corporations, and said latter companies, be- 
fore buying and settling said claims, bad en- 
tered into negotiations witb the counsel of 
complainants to fix the amount of tbe com- 
pensation to wMch they were entitled for 
their services as such counsel. The said 
Georgia corporations paid for all of said 
claims, except those of the complainants 
named in the bill, far less than their nomi- 
nal value. Other creditors of the Montgom- 
ery & West Point Railroad Company, who 
held claims to the amount of $40,000, but 
who never filed their claims, after said de- 
cree had been afilrmed by the supreme court, 
accepted and obtained the benefit of the 
services of complainants' counsel by de- 
manding and receiving from said Georgia 
corporations a large part of their respective 
claims, in settlement and payment, with the 
condition imposed that they should not file 
said claims. The counsel for complainants 
in said cause received compensation for 
their sei-vices, as such, rendered the original 
complainants and a few other creditoi*s, but 
received no compensation for their said serv- 
ices from any other of said creditors. The 
said Georgia corporations, before they paid 
off or settled any of said claims, had notice 
of the services rendered by said counsel for 
said creditors, and of the lien claimed there- 
for by the counsel of complainants. The 
said Georgia railroad companies having ob- 
tained possession and control of all the 
claims filed, and claims not filed, as above 
Stated, asserted their right to hold and own 
the same, without paj-ing to the counsel of 
the complainants any compensation for their 
services in reference to said claims. 

On this state of facts Messrs. Pettus & 
Dawson and Messrs. Watts & Sons, who 
were the counsel for the complainants in 
said suit, filed, on April 15, 1878, their peti- 
tion entitled of said suit, and addressed to 
the chancellor of said chancery court, in 
which they set out, in detail, the facts here- 
tofore stated, and claimed that they, by rea- 
son of said facts, became the owners in eq- 
uity as assignees of a part of each one of 
said claims, on account of which they had 
not been paid for their services. They fur- 
ther alleged that, after deducting all the 
compensation they had received for their 
said services, there was justly due to them 
large sums on account of their services in 
said suit, to creditors who came in and re- 
ceived the benefit of such services without 
making any compensation therefor; that at 
the time said bill was filed, the said claims 
against the Montgomery & West Point Rail- 
road Company, not secured by mortgage, 
were not worth exceeding ten cents on the 
dollar, and were considered by the holders 
thereof to be of little value; but by the serv- 
ices of said counsel, said claims after the 
aflSrmance of said decree, became of par 
value. They claimed, further, that their 
said services were worth twelve to fifteen 
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per cent of the full value of said claims. 
The petition repeatedly referred to the rec- 
ord of said equity cause, on file in the said 
chancery court. It prayed that the said 
Georgia Railroad & Banking Company, and 
the said Central Railroad & Banking Com- 
pany of Georgia, might be made parties de- 
fendant to the said petition, and have notlde 
thereof, and be allowed to answer the same, 
and that they might be required to produce 
before the register of the court all the claims 
against the Montgomery & West Point Rail- 
road Company, which they had bought or 
settled, that an account might be taken of 
the amounts justly and equitably due to the 
petitioners for the services rendered by 
them as solicitors in said cause, for the ben- 
efit of the creditors of the Montgomery & 
West Point Railroad Company, who accept- 
ed and received benefit from said services, 
that, if necessary, an account might be tak- 
en of the debts owing by the said Montgom- 
ery & West Point Railroad Company at the 
date of said final decree, and petitioners be 
declared to be entitled to such parts of each 
of said claims (except those claims in refer- 
ence to which their services had been com- 
pensated), as might be just and equitable; 
that said Georgia corporations might be re- 
quired to pay to the petitioners such sums 
as might be found reasonably due them for 
services rendered in said cause, which had 
not been paid for, and that petitioners might 
be declared to have a lien on all the prop- 
erty mentioned in the bill of complaint, 
which formerly belonged to the said Mont- 
gomery & West Point Railroad Company, 
and was then in the possession of the said 
Georgia corporations, for the amounts found 
due to petitioners, and that if said sums 
■were not paid, that said property might be 
sold, under the decree of the court, to pay 
the same, and for general relief. This peti- 
tion was sworn to by one of the petitioners, 
and an aflSdavit averring the non-residence 
of the parties defendant having been filed, 
the chancery court ordered that they be 
brought into court by publication, and di- 
rected that defendants plead answer or de- 
mur thereto within thirty days after service. 
The defendants to this petition, on April 24, 
1879, filed their petition, accompanied by a 
bond executed according to law, in which 
they prayed for the removal of the cause 
instituted by the petition to this court. The 
prayer -of this petition was denied, on the 
sole ground that the suit was not one which 
could be removed, under the acts of congress. 
Thereupon the defendants to the petition 
filed a transcript of the petition and the pro- 
ceedings thereon, and the same was docket- 
ed in this court as the suit of Pettus & Daw- 
son and Watts & Sons v. The Georgia Rail- 
road & Banking Company, and the Central 
Railroad & Banking Company of Georgia. 
The petitioners thereupon moved to dis- 
miss the cause out of this court, and on this 
motion the case was heard. 
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Thomas H. Watts, "Walter L. Bragg, and ; 
Wm. S. Thorington, for the motion. 
Henry C. Semple. contra. 

"WOODS, Circuit Judge. The removal at- 
tempted in this case is claimed to he hy vir- 
tue of the act of March 3, 1873. It is con- 
ceded that the petition and bond for removal 
were snMcient m form and substance, that 
they were filed within the time limited by 
the statute, and that the transcript of the 
record of the state court was filed in this 
-court "on or before the first day of its then 
next session," as required by law. The 
ground, and the only ground of the motion 
to dismiss is, that this is not such a suit as 
<ean, under the act of congress, be removed 
to this court The second section of the act 
of March 3, 1ST5 (18 Stat. 470), declai-es 
■"that any suit of a civil nature at law or in 
equity, now pending or hereafter brought in 
any state court, where the matter in dispute 
exceeds, exclusive of costs, the sum or value 
of five hundred dollars, « * *= and in 
which there shall be a controversy between 
-citizens of different states, « « * either 
pax-ty may remove said suit into the circuit 
court of the United States for the proper 
district, and where, in any suit mentioned 
in this section, there shall be a controversy 
which is wholly between citizens of differ- 
ent states, and which can be f lOly determined 
as between them, then either one or more of 
the plaintiffs or defendants actually inter- 
ested in such controversy, may remove said 
suit to the circuit court of the United States 
for the proper district." The matter in dis- 
pute, in this petition, largely exceeds the 
sum of five hundred dollars, exclusive of 
costs, the petitioners are all citizens of Ala- 
bama, and the defendants to the petition are 
all citizens of Georgia; it is therefore, a con- 
ti'oversy between citizens of different states; 
the petitioners and the defendants are alone 
interested in the controversy, therefore it can 
be fully determined as between them. It is 
clear, therefore, that the controversy set out 
in the petition is one proper for removal, if 
.the matter removed is "a suit of a civil na- 
ture at law or in equity," The counsel for 
the petitioners assert that it is not a suit, but 
a mere incidental proceeding, an appendage 
to, or graft upon, a suit still pending in the 
state chanceiy court. 

In support of this view they cite the follow- 
ing cases: "West v. Aurora City, 6 Wall. [73 
U. S.] 139; Bank v. TumbuU, 16 Wall. [S3 
U. S.] 190; and Webber v. Humphreys [Case 
No. 17,326]. 

The case of West v. Aurora City [supra] 
arose on an attempted removal of the case 
from the state to the federal court, under the 
twelfth section of the judiciary act, which re- 
stiiets the right to remove to the defendant 
Under the Code of the state of Indiana, where 
the suit was pending, the defendant was al- 
lowed, with his defense, to set forth counter- 
-claims, or set-offs. In this case the suit ap- 
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peared to be upon interest coupons on bonds 
issued by the defendant The defendant hav- 
ing made defense by answer under the Code, 
filed by leave of the court, three paragraphs, 
setting up new defensive matter, and prayed 
an injunction against the plaintiffs, to re- 
strain them from proceeding in any suit on 
the coupons or bonds, etc., and for a decree 
that the bonds be delivered up. Thereupon 
the plaintiff discontinued his suit, and assum- 
ing that the new paragraphs of the answer 
would remain in substance a new suit against 
him, filed his petition for the removal of the 
cause to the federal court, and it was re- 
moved accordingly, but was afterwards re- 
manded by the federal to the state comt. 

In passing upon the propriety of this action 
of the circuit court the supreme court said 
that the circuit court was clearly right in its 
action. The right of removal is given only 
to a defendant who has not submitted him- 
self to the jui-isdiction; not to an original 
plaintiff in a state court, who, by resorting 
to that jurisdiction, has become liable, under 
the state laws, to a cross-action. And it is 
given only to a defendant who promptly 
avails himself of the right at the time of ap- 
pearance, by declining to plead, and filing his 
petition for removal. It is evident that this 
cause, decided under the twelfth section of 
the judiciary act, is not an authority applica- 
ble to the matter in hand. 

In the case of Bank v. Turnbull, supra, 
there was an execution issued upon a judg- 
ment recovered by the bank against one 
Thomas, which was levied on property claim- 
ed by Turnbull, who were allowed to inter- 
vene and set up their ownership, and a jury 
was ordered to be called to decide whether 
the property levied on belonged to Turnbull 
or Thomas. This issue was removed to the 
United States circuit court and, after final 
judgment, to the supreme court and the ques- 
tion was presented to the supreme court, 
whether it was a suit properly removable, 
under the act of March 2, 1867 (14 Stat 558), 
for the removal of causes. The supreme 
court held that the matter removed "was 
merely auxiliary to the original action, a 
graft upon it and not an independent and 
separate litigation. * * » The contest could 
not have arisen but for the judgment an5 
execution, and satisfaction of the former 
would at once have extinguished the contro- 
versy between the parties." 

In the case of Webber v. Humphreys, su- 
pra, a Missouri statute provided that if no 
property of a corporation could be found to 
satisfy an execution issued against it, then 
such execution might be issued against any 
of the stockholders to the amount unpaid on 
their stock, provided that execution should 
not issue against a stockholder except by or- 
der of the court, made upon due notice to him. 
Such a motion was made in that case, and 
the court held that it was not a suit which 
could be removed from the state to the fed- 
eral court 
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The ease of Bank v. Tumbull [supra] and 
the ease just referrecl to, were clearly not in- 
dependent suits. They could not be severed 
from the case to which they belonged. In 
both eases they were merely proceedings to 
regulate and control the processes of the court 
in the case to which the proceedings apper- 
tained. 

The question then recurs, is the petition in 
this case a suit? In my judgment, it has 
all the necessaiy elements of a bill in equity, 
and is a biU in equity. If the purpose of 
the petition in this case were to obtain an 
order of the court that the petitioners' fees 
for sei-vices might be paid out of the property 
of their clients, which their services had se- 
cured and brought into court, or which the 
court had in its possession, there might be 
some ground for the idea that this was a 
graft on the main suit But that is not the 
object of the petition. The petitioners are 
asserting a claim for their fees, not against 
their own clients, but, in effect, against the 
property of the opposite party. The clients 
of the petitioners were primarily liable for 
the petitioners' fees. Their claims have been 
satisfied, but they have failed to pay the fees 
due the petitioners. The attempt is, in ef- 
fect, to subject the property of the opposite 
party to the payment of the fees of petition- 
ers. This surely is not a graft on the main 
case. The petitioners asseit a lien on the 
property of defendants. They declare that 
defendants ai*e trustees for them, and they 
charge fraud practiced by defendants to their 
damage and injury. They seek to enforce 
the lien and trust They pray for an account 
of the amount due to them by reason of the 
trust Seek to enforce the lien by a sale of 
the property on which it rests, and they pray 
that defendants may answer, and for general 
relief, and that notice may be served on the 
defendants. An order to bring defendants 
in by publication was actually taken. 

Here are all the essential elements of a bill 
in equity. See Stickney v. Wilt, 23 Wall. [90 
U. S,] 150, where a proceeding, not as much 
like a suit in equity as this, was declared to 
be such. This case might have been brought 
as anindependentsuit, either in the state chan- 
cery court or in this court The full settlement 
and adjustment of t'he origmal claim would 
not settle or adjust the controversy between 
these parties. This suit had its origin in the 
original ease, but is not a part of it or de- 
pendent on it. The case falls within the 
rule laid down in West v. Aurora City, supra; 
"It is a suit regularly commenced by a citizen 
of the stare in which the suit is brought, by 
process served on a defendant who is a citi- 
zen of another state." This court, if it snould 
proceed to a decree in favor of the petition- 
ers, and establish their lien on the property 
of defendants, would not necessarily interfere 
with the property in the possession of the 
state court If this court establishes the 
claim and lien of the petitioners, that lien 
can be enforced as soon as the hand of iSie 



state eoiu;t is taken from the property; or„ 
the petitioners, having established their lien 
in this court, could propound their claim in. 
the state court, if that com-t were proceeding 
with the administration of the property. 

We are satisfied that this is a new cause, 
entirely independent of the original case, that 
could be commenced and prosecuted after the- 
original case had been entirely disposed of 
and ended. That it is a suit in equity be- 
tween new parties on a new cause of action, 
and as it fills all other requirements of the 
statute, it is a cause proper to be removed to 
this court. The motion to dismiss must there- 
fore be oveiTUIed 

^ [NOTE. Upon the hearing of tliis ease upon 
its merits, a decree in favor of plaintiifs was- 
entered for ?35461.21. Case unreported. This 
was reduced by the supreme court, upon appeaL 
to §17,580. 113 U. S. 116, 5 Sup. Gt. 387.] 
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PETTY et al. v. MERRILL et al. 

[9 Blatchf. 447.] i 

Circuit Court K D. New York, Feb. 23, 1S72. 

Collision — Meascue of Damages. 

1. In a case of eollisiou. the district court al- 
lowed, as an item of damages, .?300, for depre- 
ciation in the value of the libellant's vessel, be- 
sides allowing ?600 for future repairs. It ap- 
peared that the $600 would put the vessel in a 
seaworthy condition, and in as good and service- 
able a condition as she was in before the col- 
lision; but the ship-bnilder testified, that, with 
such repairs, the vessel would not be as valua- 
ble, by §500, as before the collision, and that, 
there is a general damage, which vessels sus- 
tain when they come together, that they show 
when they grow old: JIdd, that the allowance 
of the $500 was improper, 

2. When a vessel is made as serviceable as she 
was before, any conjecture that she is not as 
valuable, or that, when she is old, some damage 
will appear, as the result of the collision, not 
now discoverable, is too vague and uncertain to 
warrant the finding of the conjectural amount 
of damage. 

This was an appeal by the respondents 
[Henry B. Merrill and others] from a de- 
cree of the district court in a case of col- 
lision, in which the libellants' vessel, the 
schooner ilary Eveline [John W. Petty and 
others, owners], was damaged. 

Franklin A. Wilcox, for libellants. 
Richard H. Huntley, for respondents. 

WOODRUFF, Circuit Judge. The allow- 
ance of five hundred dollars for depreciation 
in the value of the libellants' vessel, does not 
seem to me weU sustained. The witness up- 
on whose estimate it was allowed is the 

1 [Kepoi-ted by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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ship-builder, wlio estimates tlie future re- 
pairs required at six liundred dollars; and 
the six hundred dollars are allowed. He 
testifies to having the vessel on his ways he- 
fore the collision, that he examined her all 
over, and that her condition was good. 
Again, he testifies that he had her on his 
ways just after the collision, and again ex- 
amined her; and he specifies the particular 
injury she received. Being asked, on behalf 
of the libollants: "In your opinion, what re- 
pairs are still necessary to place the Mary 
Eveline in a seaworthy condition?" he says: 
"Six hundred dollars." Again: "In your 
opinion, what repairs are still necessary to 
place the Eveline in as good condition as 
she was before the collision?" He says: 
"Six hundred dollars." He enumerates the 
particulars of the injuiy, and, being asked: 
"What would it cost to repair the damages 
you have mentioned?" he again says: "Six 
hundred dollars." On cross-examination: 
"Do you mean to be understood that six hun- 
dred dollars will repair all the damages you 
saw when you examined the vessel, after the 
collision?" He answers: "It would." On 
re-direct: "As I understand, from your tes- 
timony, there are certain repairs, yet to be 
done to the Mary Eveline, to place her in as 
seiTiceable a condition as she was before the 
collision; please state what it will cost?" 
Again, for the fifth time, he answei*s: "Six 
hundred dollars." This is very distinct evi- 
dence, by the libellants' own witness, that 
the expenditure of six hundred dollars will 
repair all the damages, will place the vessel 
in as good a condition as she was before the 
accident, and wiU place her in as service- 
able a condition as she was before the colli- 
sion. Nevertheless, in answer to a species 
of cross-examination by the libellants' coun- 
sel, on inquiry: "Would six hundred dollars 
place the schooner in as good a condition as 
she was previous to the collision?" He re- 
plies: "It would not." "With the repairs 
which you have mentioned, would the vessel 
be as valuable as she was previous to receiv- 
ing the injury sustained by the collision?" 
"The vessel would not be worth as much, by 
five hundred dollars, after these repairs, as 
before the collision." It is after this testi- 
mony, that he testifies, in answer to the libel- 
lants, that six hundred dollars would place 
her in as serviceable a condition as she was 
before the collision; and, by way of further 
explanation, on cross-examination, he says: 
"There is a general damage, that vessels sus- 
tain when they come together, that they 
show when they grow old." 

I am not satisfied, that, upon such testi- 
mony, five hundred dollars should be allow- 
ed, in addition to the cost of the repairs. It 
rests upon no certain or definite grounds, for 
an estimate. The witness had stated all tlie 
cost 'of making the vessel as good as she was 
before; and then, having stated that she 
would, nevertheless, not be so valuable, he 
states that she would be as serviceable; and, 
19fed,oas.— 26 



finally, the cross-examination shows that his 
estimate of five hundred dollars less in value 
rests upon a conjecture, based upon what he 
states as a general result of all collisions, — 
that the vessels sustain a damage that "will 
show when they grow old." This is alto- 
gether too vague, uncertain and unreliable, 
to warrant the inference, as a fact, in this 
particular case, that, beyond any injury 
which the witness could detect, by his care- 
ful examination as an expert in building and 
repairing vessels, she had, also, received 
some undiscovered and undiscoveiuble dam- 
age, which, although it did not render her 
less serviceable, yet deti*acted five hundred 
dollars from her value, because it would 
show when she was old. The elements of 
calculation, or of estimate of amount, are 
wanting. Palpably, the assumed fact of 
such hidden injury, and its extent and char- 
acter, are conjectural, and the amount of 
money required as an indemnity is even 
more so. It may be conceded, that the shock 
of a violent collision will be felt throughout 
the vessel; but the injury from that cause, 
if any, is not to be estimated, and cannot be 
determined, as a fact, in a court of justice, 
by reasoning upon any general rule, such as 
appears to have guided the witness, if, in- 
deed, his estimate was anything more than a 
rough guess, without any specific facts to 
support it. No two collisions are alike in 
any of their circumstances or results. The 
injury in any given case must be quite pe- 
culiar, if the skill of the shipbuilder, at lib- 
erty to employ all the expense requisite, is 
incapable of repairing it; and, when a vessel 
is made as serviceable as she was before, 
any conjecture that she is not as valuable, 
or that, when she is old, some damage will 
appear, as the result of the collision, not now 
discoverable, is too vague and uncertain to 
waii*ant a finding of the conjectural amount 
of damage. There may be proof of injury, 
which, though known, cannot be repaired 
without unreasonable cost, where the party 
in fault will be benefited by an allowance 
for actual depreciation, because an attempt 
to make complete i*epairs would involve an 
expense greatly disproportionate to the 
amount of such depreciation. But, in gen- 
eral, estimates of depreciation, founded in 
speculative opinions of the probable effect of 
a collision, where no such effect is known or 
discernable, and estimates of diminished 
value, founded as they sometimes are, upon, 
the idea, that, although the vessel is as serv- 
iceable as she was before, yet she will not 
sell for so much as she would before are not 
of sufficient reliability to warrant the taking 
of the money of one pai-ty and awarding it 
to another. See, on this subject, The Isaac 
Newton [Case No. 7.091]; The St. John [Id. 
12,224]; The Favorita DCd. 4,695]. 

The sum of five hundred dollars allowed to 
the libellants, for supposed depreciation in 
the value of the vessel, must be disallowed. 

[See note to Case No. 9,211.] 
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Case No. 11,051, 

PETTY et al. v. MERRILL et al. 

[12 Blatchf. 11.] 1 

Circuit Court, E. D. New York. April 25, 1874. 

Admikalty — Rehe.vking. 

A collision occurred between two vessels, tha 
M. and the E, The libellants. as ownei-s of the 
M., brought this suit, in personam, in the dis- 
trict court for this district, against the owners 
of the E., to recover for damages caused by such 
coUision, claiming $2,100. The owners of the 
E. sued the M., in rem, in the district court for 
the Southern district of New York, claiming to 
recover $3,489.37, as damages caused by the 
collision. Both suits were tried together, on 
the same proofs, before the same judge, in the 
district court. In this suit, the libellants had a 
decree for §1,695.92. The libel in the other suit 
was dismissed. The owners of the E. appealed 
to circuit court, in each suit- The decree in the 
suit in the Southern district was directed to be 
affirmed in November, 1870, and the formal de- 
cree of affirmance was entered in February, 
1871. In the latter month the owners of the E. 
appealed from that decree to the supreme court. 
In November, 1871, the appeal in this suit was 
heard by the circuit court, and, on the 8th of 
March, 1872, the libellants had a decree there- 
in, in this court, for $1,292.81. In the lat- 
ter month, the owners of the E. appealed from 
that decree to the supreme court. That court 
dismissed the appeal for want of jurisdiction. 
Afterwards, that court, on the merits, reversed 
the decree of the circuit court for the South- 
ern district dismissing the libel in the suit in 
that district. The respondents in this suit, in 
June, 1873, moved this court for a rehearing of 
this suit; Edd, that the motion must be denied. 

In admiralty. 

Charles Donohue and Franklin A. "Wilcos, 
for libellants. 
Richard H. Huntley, for respondents. 

"WOODRUFF, Circuit Judge. On the 20tli 
of September, 1868, a collision occurred in the 
Bast river, Ijetween Blackwell's Island and 
Long Island, between the schooner Mary Ev- 
eline, belonging to the libellants, and the 
sloop Ethan Allen, belonging to the respond- 
ents. The schooner was damaged, and the 
sloop was sunk, and so injured as to be unfit 
to repair. [Hem-y B.] Merrill and others, 
owners of the Ethan Allen, filed their libel, 
in rem, against the Mary Eveline, to recover, 
for their loss, §3,489.37, in the district court 
for the Southern district of New York, and 
[John "W,] Petty and othei's intervened as 
owners of the latter, to defend, &e. Petty 
and others, as such ownei-s, filed their libel 
in the district court for the Eastern district 
of New York, in personam, against Mei'rill 
and others, as owners of the Ethan Allen, to 
recover for their loss by injury to the Mary- 
Eveline, to the amount of $2,d00. By ar- 
rangement between the proctors for the re- 
spective parties, the two causes were tried 
before the district judge of the Eastern dis- 
trict of New York, (he being authorized to 
act in the Southern district.) The same proofs 
were taken and used in each ease. In the 
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district court, the causes were argued togeth- 
er. The district judge was of opinion, that 
the proofs showed that the Ethan Allen was 
wholly and solely in fault, and that her fault 
caused the collision and the resulting damage. 
The Mary Eveline [Case No. 9,211]. Decrees 
were accordingly entered in the respective 
district courts. The libel filed in the South- 
ern district by the owners of the Ethan Allen, 
Merrill and others, was dismissed; and, in 
the Eastern disti-ict, the owners of the Mary 
Eveline were adjudged entitled to recover the 
damages sustained by the injmry to that ves- 
sel, which, with interest and costs, were 
fixed, by the decree of that court, at $1,695.92. 
AppeaJs in each case were taken to the cir- 
cuit court for the respective districts. The 
appeal in the Southern district was brought 
to a hearing on the 20th of November, 1870, 
and the decree dismissing the libel filed by 
the owners of the Ethan Allen was, on that 
day, decided, and directed to be aflirmed, 
though the formal decree to that effect, ap- 
pears not to have been entered until Febru- 
ary 1st, 1871. From that decree the own- 
ers of the Ethan Allen, the presCTit petition- 
ers, on the 11th of February, 1871, appealed 
to the supreme court of the United States. 
Pending that appeal, and nearly one year aft- 
er the decision of that case in the circuit 
court for the Southern district, by which de- 
cision the opinion of the circuit court respect- 
ing the merits of both cases, upon the proofs, 
was made known to both parties and their 
counsel, and on the 2d of November, 1871, 
the appeal in the present case was brought 
to a hearing in the Eastern district. No ap- 
plication, foimded on the pendency of the ap- 
peal, and the possibility of a reversal in the 
supreme court, with the suggestion that, in 
this case, no appeal to the supreme court 
could be entertained, was made hereha, to 
postpone the hearing or decree herein, until 
the decision of the supreme court could be 
had. It followed, that this cause was heard, 
and, on the 8th of March, 1872, the decree 
of the district com*t was modified by the de- 
duction of one item of damage claimed, but 
held not recoverable (Petty t. Merrill [Id. 11,- 
050]), and a final decree in favor of the own- 
ei"s of the Mary Eveline was entered, for 
$1,292.81, including costs. The ownei-s of the 
Ethan Allen, the present petitioners, on the 
18th of March, 1872, appealed, also, from the 
decree of the circuit court In this cause, to 
the supreme court of the United States. But, 
on a motion to dismiss such appeal, made at 
the December term following, the supreme 
court held (Merrill v. Petty, 16 Wall. [S3 U. 
S.] 338)i that it had no jurisdiction of the 
cause, the amount decreed herein being less 
than $2,000, and the appeal was dismissed. 
But, thereafter, in due course, the appeal of 
the owners of the Ethan Allen, from the de- 
cree made in the Southern district, dismiss- 
ing their libel, was heard and decided. The 
supreme court therein declared their opinion 
(The Mary Eveline, Id. 348) that, upon the 
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proofs therein, the collision between the two 
vessels was caused solely by the fault of the 
schooner Mary Eveline, and that she was 
solely responsible for the damages resulting 
from such collision. The decree of the court 
below in her favor was, therefore, reversed. 
Although no such fact is stated in the papers 
iipon which this motion is founded, I am, 
probably, at libeity to state, that, (as ap- 
peal's by the files and entries of the court) 
the said ownei*s of the Ethan Allen, Merrill 
and others, the petitioners here, after their 
appeal in this cause, applied for and obtained 
a stay of execution, until such appeals should 
be decided. Such stay was made iu antici- 
pation of the possibility of some such ap- 
plication as is now made, though without con- 
cluding either party thereby. After the an- 
nouncement of the decision of the supreme 
court reversing the decree in the other case, 
in May, 1873, the owners of the Ethan Allen, 
on the 10th of June, 1873, gave their notice 
of the present motion. They ask a rehearing 
of the cause whe"rein the owners of the Maiy 
Eveline had a decree in personam to recover 
damages caused by the said collision, for 
which damages the supreme court have ad- 
judged that, upon the proofs before them, the 
owners of the Ethan Allen were not liable. 
The libellants oppose the motion, insisting 
that this court, according to the rules and 
practice of the court, has no power, after the 
lapse of several tenns since the decree was 
entered, to grant tliis motion and proceed 
again to try the cause. 

It is material to observe, that, if the mo- 
tion could be granted, it would be of discre- 
tion, and as an indulgence to the respond- 
ents, and it would not be proper to order a 
rehearing and confine such hearing to the 
record upon which the cause was heard on 
the former trial. I should think it just, on 
setting aside the decree already made, to 
permit the parties to give further proofs. 
If they desired to do so. The order would 
be in the nature of an order for a new trial, 
to be had in view of the decision of the su- 
preme court, which would be a guide to the 
principles by which it should be governed, 
and which did not govern the former trial. 
It would be just to assume that; on the 
former trials, the libellants, as well as the 
court, were misled by erroneous ideas touch- 
ing the propriety of the navigation by the 
two vessels in question. The order, if made, 
should permit the libellants to open the case 
for a new trial. It cannot, therefore, be cer- 
tainly known that, upon proofs which may 
then be given, the decision of the supreme 
court in the other case will be conclusiVe. 
On the contrary, it may then appear that, 
the whole truth being now developed, the 
present libellants are clearly entitled tq re- 
cover, and that, under the decision of the 
supreme court, the recovery of the owners 
of the Ethan Allen in the other case works 
gross Injustice. I might, nevertheless, if I 
thought the granting or denial of this mo- 



tion rested in mere inclination, uncontrolled 
by settled rules, be strongly disposed to 
give to the parties the benefit of the decision 
of the supreme court in the other case, by 
directing a new trial in this. As the cir- 
cumstances now appear, the libellants have 
a decree against the respondents, to recover 
damages which the supreme court have, in 
another case, held the respondents were not 
liable to pay. The decree has not yet been 
executed. The tribunal which is the su- 
preme and final judge in such matters has, 
in effect, determined that the decree is not 
according to the law, upon the proofs now 
before the court, and it is, therefore, not 
just that it should be executed. But I am 
not in the exercise of arbiti'ary power; nor 
is it an unimportant consideration, that liti- 
gation ought to end according to some gen- 
eral rules which may guide the conduct of 
parties. To depart from them, according to 
the ideas of the judge, of what is absti-act- 
ly just in each particular case, would be dan- 
gerous and productive of evils which can 
hardly be estimated. I have already sug- 
gested that, to grant the motion, would be to 
order a new trial, the result of which can- 
not now be certainly known. 

A further hypothetical suggestion will 
show how the granting of the motion might 
carry the argument, that exact justice be- 
tween the parties has not been done, to the 
extreme of making litigation nearly or quite 
endless. Suppose a new trial should be or- 
dered, and, on that trial, the libellants were 
not only able to establish a right to recover, 
by proof of facts and circumstances with- 
drawing this case from the decision of the 
supreme court, but should also show that 
they were, by the former decree, allowed 
damages grossly inadequate to their indem- 
nity, and a recovery should thereupon be 
had of more than §2,000. SupiKJse that, on 
an appeal then taken, the supreme court 
should be satisfied that, on the further ease 
made, the libellants were entitled to recover, 
and should affirm the decree. It would then 
appear that the owners of the Ethan Allen 
ought not . to recover from the Mary Eve- 
line. Exact justice would seem to forbid it. 
Ought the supreme court to thereupon re- 
call their mandate directing a recovery by 
the Ethan Allen? And ought then a new 
trial to be had in that case? And, if it was 
had, and the aspect of the case should then 
be changed by other proofs, and a recovery 
be thereupon again ordered, ought there then 
again to be a return to this case, and the, 
proceedings therein be again overhauled, on 
the ground that abstract justice requires it? 
Where would be the end of litigation? 

The precise question, under the identical 
circumstances now before me. does not ap- 
pear to have been decided in any case to 
which my attention has been called. Thei-e 
are rules of practice, however, to which par- 
ties are bound to conform, and which con- 
stitute the guide of the courts themselves. 
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It is of much importance, to the administra- 
tion of justice, and to the policy which de- 
mands that litigation he not indefinitely pro- 
ti'acted, that sueh rules, when made or set- 
tled, should he adhered to. The observa- 
tions of Chief Justice Taney, uxjou the fa- 
cility with which a rehearing could be ob- 
tained in the English court of chancery, 
and its consequences, and the refusal of the 
supreme com-t to permit sueh a practice in 
that court, bear forcibly upon this subject. 
Brown v. Aspden, 14 How. [55 U. S.] 25. 

The case of Rich v. Lambert. 12 How. 
[53 U. S.] 347, was, probably, in its form, a 
moi'e obvious case for the gi-anting of a re- 
hearing, if the power existed, than the pres- 
ent. There, several causes of action had 
been consolidated, and the district and cir- 
cuit courts had, upon the same proofs and 
gi;punds of decison, decreed for the libel- 
lants, awarding each a specific amount The 
respondents appealed to the supreme couit. 
That court dismissed the appeal as to all 
the libellants but two, (as the appeal was 
here dismissed,) for want of jurisdiction, and 
the decree as to the others was revei"sed. 
We know nothing of the subsequent history 
of the case in the circuit com't of South Caro- 
lina, but it is obvious that the enforcement 
of the decrees which were not reversed was 
liable to all the suggestions of injustice 
urged here. 

In The New England [Case No. 10,151], 
Mr. Justice Story discusses the question of 
rehearing in admiralty, and, while he says, 
"that it is competent for a court of admiralty 
to^mhear a cause after a decree has been 
pro^npuhced, pending the term, and before 
the' proceedings have been finally enrolled, 
or di-awn up and entered on. the record, I 
confess', 1 do not enteitain the slightest 
doubt,", he also says: "I am not aware that, 
after a decree has been enrolled or entered 
on reeorcl, and the term has passed, any court 
of admii-alty, at least in this counti'y, has 
ever entertained an application for a rehear- 
ing;" and, adverting to the practice in the 
supreme coui-t, he adds further: "In the 
case of Hudson v. Guestier. 7 Oranch [11 
U. S.] 1, the supreme court held, that a 
ca'^e ,,^9Uld 'iipt be reheard after the term 
in whi6h it 'had been originally decided; 
and this rule has ever since been constantly 
adhered to." 

No authority or precedent has been found 
to sanction the order now applied for. It 
does unfortunately happen that the infe- 
rior courts are sometimes found by the court 
of last resort to have made erroneous de- 
t'isions. That court has sometimes felt con- 
strained to pronounce prior decisions, made 
in exercise of its own high jurisdiction, er- 
roneous. And yet neither that tribunal nor 
the other courts can, where the last expres- 
sion of the highest wisdom is promulgated, 
be called upon to look backward indefinitely 
over its records and conform prior judg- 
ments and decrees to such latest uttei-anee. 
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Some time must be limited, or some state 
of the record must constitute the test of the 
right and power to recall and review the pre- 
vious action of the courts, and the rules gov- 
erning the subject should, so far as possi- 
ble, be general, else no one can know when 
or where is the end of litigation. There are 
many limitations of the power of courts, 
which do not rest in Questions of exact jus- 
tice. The case now before us furnishes an 
illustration of one kind. No suggestion that 
the decree herein was wrong, and that the su- 
preme court knew, and were about to decide, 
(as in effect was decided,) that it was wrong, 
could warrant that court in reversing It. 

On examination of the rales prescribed by 
the supreme court for the courts of admiral- 
ty, no intimation is found which will sanc- 
tion a rehearing of a decree made seveml 
terms before the application therefor, upon 
an appearance by all the parties, or which, 
in such case, would seem to recognize a 
power to do so, beyond the general power of 
courts over their own de'erees during the term 
at which they are pronounced, and at any 
time before they are enrolled or finally en- 
tered. What those rules do declare seems 
rather to indicate the contiury. By rule 40, 
"the court maj^ in its discretion, upon the 
motion of the defendant, and the payment of 
costs, rescind the decree in any suit in which, 
on account of his contumacy and default, the 
matter of the libel has been decreed against 
him, and grant a rehearing thereof, at any 
time within ten days after the decree has 
been entered, the defendant submitting to 
such further orders and terms in the premises 
as the court may dii-ect" Under the acts of 
congress, the supreme court had authority 
to make this rule, and confer the power 
which it declares. They have not thought 
proper to extend the power to other cases in 
which it has not heretofore been deemed to 
exist, according to the views of Judge Stoiy, 
already referred to. 

Conformably to the generally recognized 
power of courts over their own judgments 
and decrees, while in paper or during the 
same term, the ISoth rule of the district court 
for the Southern district of New York pro- 
vides for a rehearing, or, more litemlls', it 
limits, in precise terms, the time within 
which a rehearing may be granted. That 
rule is as follows: "A reheai-ing will not be 
granted in any matter in which a decree has 
been rendered, unless application is made at 
the term when the decree is pronounced, or 
there is a stay of proceedings by order of tlie 
judge." That rule contemplates, I think, a 
staj^ in the enrollment or final entry of the 
decree on the record, although pronounced 
in foiTn by the court, and not a stay to en- 
able the respondent to tiy the experiment of 
an appeal to the supreme court, wh o that 
court has no jurisdiction to review the decree. 
Although the decree has been pronounced, 
yet, while it has not been properly drawn up, 
settled, and entered, this iiile seems to allow 
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ail application for a rehearing, if a stay of 
sucb entiy is procured, thougli the te^m at 
which a decision was announced has passed. 
If that rule may he permitted to influence a 
decision in this district, as presumptively an 
expression of a general and recognized rule 
of admiralty practice, then it is significant to 
notice, that the decision in the other case 
was made in the Southern district, dismiss- 
ing the libel of Merrill and othei-s, and the 
opinion of the circuit court on the merits in- 
volved in hoth cases was announced nearly 
one, year before the hearing and final decree 
iii this case. There was, therefore, abun- 
dance of time to apply for a suspension of the 
li earing or of the entry of the final decree, 
pending the appeal to the supreme court in 
the other case, if the considerations now 
lirged were deemed sufiicient. 

It is possible for this court to assume to dis- 
regard the rules which courts have heretofore 
recognized on this subject, but it is not prop- 
er. It may be possible to say that justice 
will be thereby effected, and, therefore, this 
■court will make a precedent, although, in all 
past adjudication, none can be found; but 
this would be unseemly and dangerous. The 
power of the court is not despotic in its na- 
ture. It consists in conforming to the law as 
it is, and giving it effect, and not in making 
law, or declaring what ought, in the circum- 
stances of each particular case, to be the law. 

These considerations constrain me, against 
what would otherwise be my desire, to deny 
the motion. 
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The PETUNIA. 

[8 Ben. 349.] i 

District Court, E. D. New York. Jan., 1876. 

Collision— Vessels at Anchor. 

1. The brig 0. and the hark P. were lying at 
anchor in a harbor at a safe distance apart. 
The anchor of the P., which was the windward 
vessel, dragged till she was near the O., when a 
second anchor was dropped, which held her so 
that the vessels were still at a safe distance 
apart But afterwards, when the P. undertook 
to remove from that place, she was brought in 
contact with the O., doing her some damage. 
The P. claimed that her anchor was fouled, 
which caused her dragging, and that the coming 
in contact, when the P. attempted to remove, 
was inevitable, under the circumstances then 
existing. Mdd, that the P. was in fault for 
dragging, and that her watch was in fault, in 
not sooner discovering that she was dragging, 
and dropping the second anchor. 

2. The P. took the risk of attempting to re- 
move when she did from the place where she 
was held by the second anchor; and she was lia- 
ble for the* damages. 

In admiralty. 

Seudder & Carter, for libellants. 
J. N. Whiting and W. W. Goodrich, for 
claimants. 

1 [Reported by Robert D. Benedict, Esq.," and 
Benj. Lincoln Benedict, Esq., and here reprinted 
by permission.] 
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BLATOHFORD, District .Tudge. The bark 
must be held in fault for dragging her anchor. 
Even with one anchor fouled shg- w*as securely 
held after the other anchor was dfopped. If 
the other anchor had been dropped at the place 
where she was when she began to di'ag, she 
would not have dragged at all. She dragged 
some distance before the second anchor was 
di-opped. If it had been dropped sooner, after 
she began to drag, she would not have dragged 
to a point so near to the brig. It was a fault 
on the part of the bark for her watch not to 
discover the dragging at an earlier moment. 

Then, when the bark had been brought up 
by her second anchor, she was in a safe place 
with reference to the brig. In imdertaking to 
remove from that place, she took the risk of 
colliding with the brig. The evidence shows, 
that, ii the bark had not undertaken to remove 
from that place at the time she did, she would 
not have collided with the brig.- She could 
have waited until she could certainly remove 
with safety to the brig, and she ought to have 
waited. 

" I see no fault on the part of the brig. She 
did what she was requested by the bark to do, 
and as promptly as possible. She could not 
anticipate the manoeuvres of the bark, and 
was not bound to change her position after the 
bark was brought up by the second anchor, as 
the two vessels were in safe berths then with 
reference to each other and to all surrounding 
vessels, if neither undertook to move. 

There must be a decree for the libellants, 
with costs, with a reference to ascertain dam- 
ages. 
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■In re PEVEAR et al. 

[17 N. B. R. (1878) 461.] i 

District Court, N. D. New York. 

Baxkkoptcy— Pbioritt—'Wages. 

The claimant had been employed by the bank- 
rupts for the term of one year, but was dischar- 
ged at the expiration of six months, and for a 
long time thereafter was unable to procure em- 
ployment. He was paid for the time he actual- 
ly worked. The register decided that he was 
entitled to priority in the payment of the sura 
claimed as wages for the time he was.unemploy^ 
ed. Beld. that the decision of the register was 
erroneous. - . . 

The question certified to the court is 
whether the claimant is entitled to priority 
in the distribution of the assets as for wa- 
ges due to him as an operative. He was 
employed for a year at a salary of nine hun- 
dred dollars, but, owing to the insolvency 
and suspension of his employers, the bank- 
rupts [Warren E. Pevear and William La 
Croix] was discharged at the expiration of 
six months. He was paid for the time he 
actually worked, but for a long time after 
was unable to obtain other employment 

1 [Reprinted by permission.] - ■ . ■ 
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By HAKES, Register: 
As matter of law, aside from tlie question 
of preference or priox-ity under section 5101, 
it is conceded tliat tlie claimant would be 
entitled to pay for the time he was out of 
and unable to find employment The ob- 
jection is raised by the assignee and cer- 
tain of the creditors that the case does not 
fall within the scope of either subdivision of 
the section referred to, and that the lan- 
guage of subdivision 4 of that section is not 
broad enough to include such a claim as pre- 
ferred. It is true that, by the literal word- 
ing of that subdivision, priority is given 
"for labor performed." Still, the purpose 
and intention of the provision therein made 
for this class of creditors is apparent, and 
should have a controlling influence in giving 
construction to the language used. The 
statute manifestly contemplates making pro- 
vision for laborers and their families whose 
occupation suggests that they have but lim- 
ited or moderate means, and whose daily, 
weekly, or monthly wages are necessary 
for their support; and it is insisted that a 
fair construction of the statute will embrace 
the operative who has been ready and will- 
ing to work for his employer, and who has 
been deprived of the opportunity to work by 
such employer, as well as the person who 
has actually performed the labor, especially 
when he has been unable to find other em- 
ployment during the time in question. The 
necessity for expenses for the support of 
the operative or his family does not cease 
when the employer suspends business or 
fails to furnish employment for the opera- 
tive under his contract, and the reason and 
justice of the provision of the statute apply 
with as much force in a ease of this kind as 
where the operative has actually performed 
the labor. Besides this, the mere suspen- 
sion of business on the part of the employer 
did not release the laborer from his obliga- 
tion under the contract, and the employers 
could, at any time between the 9th day of 
December and the 18th day of January, 
1877, have required the creditor (operative) 
to commence and proceed with his labor un- 
der the conti-act The wages of the claim- 
ant from the 9th of December to the 18th of 
January aforesaid amount to more than 
fifty dollars, and in the opinion of the regis- 
ter the creditor is entitled to priority in the 
payment of that sum. » 

WALLACE, District Judge. I cannot con- 
cur in the opinion of the register. The 
operative is entitled, under section 5101, to 
priority "for wages due to an amount not 
exceeding fifty dollars, for labor performed 
within six months next preceding the first 
publication of the notice of proceedings in 
bankruptcy." Under the register's construc- 
tion, the operative is allowed priority, not 
for wages due for labor performed, but for 
damages for breach of contract in not per- 
mitting him to perform labor. The fact 
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that his measure of damages under the cir- 
cumstances is equivalent to his wages is not 
material. He has not performed labor, and 
he is not entitled to wages which are a com- 
pensation for labor. 

[See 21 Fed. 121.] 



Case No, 11,054. 

The PEVENSEY. 

[Blatchf. Pr. Cas. 628.] i 

District Court, S. D. New York. June 10, 

1865. 

Prize — Condemnatioit. 

The vessel having been chased at sea while at- 
tempting to break the blockade and driven on 
shore in the enemy's territory and captured, 
with her cargo, and wrecked after capture, a 
part of her cargo having been brought into this 
district, was condemned as prize of war. 

In admiralty. 

BETTS, District Judge. This case was sub- 
mitted to the court upon the pleadings and" 
proofs, by the district attorney, after consid- 
erable delay in endeavoring to collect fuller 
proofs, which had been much dispersed, ow- 
ing to the circumstances following the cap- 
tiu-e. The rapid change of military forces 
and events on the spot, and the closing opera- 
tions of the war, leaving small hopes that a 
more perfect command of the particulars of 
the prize may come again to the use of the 
government, probably demands that the ease 
be disposed of without further procrastina- 
tion. 

On the 9th of June, 1864, the steamer Pev- 
ensey, on the Atlantic Ocean, off Beaufort, 
North Carolina, was chased at sea while mak- 
ing the attempt to enter the port of Wilming- 
ton, then being in a state of blockade, driven 
on shore, and captured, as prize of war, by ' 
the United States supply steamer Newbern, 
together with the goods, wares, and merchan- 
dises laden therein. The said prize vessel 
was then and there wrecked, after capture, 
and a portion of her lading was brought to 
this port for adjudication. Thereupon due 
proceedings were taken on behalf of the Unit- 
ed States, in the prize court within this dis- 
trict, and process of monition and attach- 
ment was regularly sued out, August 13, 
1864, and on such seizure and attachment of 
the property captured, and upon and after 
the return filed, and proclamation duly made 
by the mai-shal upon the aforesaid process, 
judgment by default thereon was duly en- 
tered in open court; and on motion subse- 
quently made in court, by the district attor- 
ney, in June term, 1865, conformably to the 
due course of procedm-e of the court in such 
cases established, final judgment of condem- 
nation and forfeiture of the said propei-ty so 
seized as prize of war is now rendered by the 
court 

1 [Reported by Samuel Blatchford, Esq.] 
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PEYATTE et al. v. ENGLISH. 

[Hempst. 24.] i 

Superior Court, Territory of Arkansas. Oct., 
1824. 

Pleadixg — What the Plea must Co>fTAis— Plea 
IN Bar—Issolvest Estate. 

1. Every plea must contain an answer to the 
whole cause of action or some certain part ox it. 

2. A plea that an estate is insolvent, is not 
a good plea in bar. 

3. If the administrator of an insolvent es- 
tate pursues the course pointed out by law, he 
cannot be held personally liable. 

[This was an action by James Peyatte and 
wife against Simeon English, administrator 
to John English.] 

Before JOHNSON. SCOTT, and TRIM- 
BLE, JJ. 

OPINION OF THE COUBT. This is an 
action of debt, brought by the plaintifC 
against the defendant, as administrator of 
John English, deceased, upon an obligation 
executed by the intestate to the plaintifE. 
The defendant has pleaded in substance that 
the estate of which he is administrator is in- 
solvent, and to this plea the plaintifE has 
demurred, and the only question presented 
to the court is, whether the plea is good as 
a bar to the action. We are of opinion that 
it is not, because, according to the well-es- 
tablished rules of pleading, every plea must 
contain an answer to the whole cause of ac- 
tion set out in the declaration, or to some 
certain part of it Steph. PL 215; 6 Com. 
Dig, "Pleader," 3 M. 40, 41. The plea in ques- 
tion is not an answer to the whole declara- 
tion, for the reason, that although the estate 
may be insolvent and unable to discharge 
the full amount of debts against it, yet it 
may be able to pay a portion of them. It 
is not an answer to any certain claim of the 
plaintiflE; because the plea does not state 
what part of the debt the estate is able to 
pay, and even then it would not be good. 
On these grounds, we think the plea insuflGL- 
cient But it has been argued, that unless 
the defendant be allowed in this action to 
plead the insolvency of the estate, he must 
be subjected personally to liability in another 
action brought upon this judgment. The an- 
swer to this is, that if the defendant has 
taken the legal steps and pursued the coui-se 
pointed out by the administration law in re- 
lation to insolvent estates, he cannot be in- 
jured in his individual character, in any ac- 
tion which may be brought against him on 
the judgment which may be rendered in this 
case. Demun-er sustained. 
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Case Wo. 11,055. 

PEYTON V. BLISS. 

LWoolw. 170.] 1 

Circuit Court, E. D. Arkansas. April Term, 
1868. 

The REStovAi. from State Coobts of Causes Ix- 
volving the validity of tltles usdek the 
Diuect-Tas Law— Act of 1833 Still is Force 
—Exception— Direct Taxes upon States — 
That Act Is a Revenue Law. 

1. The provisions of the act of March 2, 1833 
(4 Stat, 632), i-elating to the removal of causes 
from state to federal courts, are still in force, 
except as to cases arising under the internal 
revenue system. 

2. The act imposing direct taxes upon the 
states (12 Stat. 294) is not within this excep- 
tion. 

3. That act is a revenue law, and therefore 
cases arising under it are subject to removal 
under the act of 1833. 

[Cited in Eaton v. Calhoun, 15 Fed. 156.] 

4. Insurance Co. v. Ritchie, 5 Wall, [12 U. 
S.] 541, and Philadelphia v. Collector, Id. 720, 
commented on and distinguished. 

At a prior term of the court, the defendant 
presented his petition for the removal of a 
suit then pending against him in the state 
court, alleging that it involved the question 
of the validity of a title to lands, to recovei- 
which it was brought, which title he derived 
from a sale of the lands for taxes, made by 
tax-commissioners under the acts of 1861 and 
1862; and he prayed a certiorari to the state 
court, directing the return of the record under 
section 3 of the act of March 2, 1833. The 
writ was allowed, issued, and served, and 
the record returned, and the cause duly en- 
tered here. The defendant now moved to dis- 
miss the writ which he had thus procured. 



MILLER, Circuit Justice. The defendant, 
Bliss, filed his petition in this court at its 
last term, in which be stated that he was 
sued in the state court of Pulaski county, by 
the plaintiff. Craven Peyton, for the posses- 
sion of certain real estate, and that his only 
title to said real estate is derived from a tax- 
sale made by the commissioner of taxes, ap- 
pointed under the act of congress of June 7, 
1862 (12 Stat. 422), to assess and collect the 
direct tax imposed by congress in the act of 
1861 (12 Stat 294), upon the state of Ar- 
kansas. He therefore prayed that a writ of 
certiorari might be issued, to remove said 
cause from the state court into this court, in 
pursuance of the 3d section of the act of 
March 2, 1833 (4 Stat 632). In accordance 
with the prayer of this petition, the writ 
of certiorari was issued, and directed to the 
judge of the circuit court of Pulaski county, 
and was duly served on him the 6th day of 
June last. 
The petitioner now moves to dismiss the 



1 [Reported by Samuel H. Hempstead, Esq.] 



1 [Reported by James M. Woolworth, Esq. 
and here reprinted by permission.] 
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writ of certiorari, on the ground that it was 
issued improvidently, and without authority 
of law. The plaintiff in the state eouit re- 
sists the motion. 

It is clear that if the Avrit legally issued, 
the plaintiff in the suit cannot now be turned 
out of this court at the option of the party 
who brought him here. The only question is, 
therefore, whether the court had authority to 
issue the writ originally. 

The act of ilarch 2, 1833, under which this 
proceeding was mstituted, was passed to en- 
able the federal government to collect its 
customs, the only species of tax then author- 
ized, in the state of South Carolina, which 
state, under its nullification ordinances, was 
attempting to resist their collection. It was a 
statute of several sections, and was known 
in the political dialect of the day as the "Force 
Bill." Some of its provisions were, by their 
terms, temporary, but those which relate to 
the removal of suits from state to federal 
courts, were intended to be permanent, and 
are now in full force, except as to cases aris- 
ing under the laws known collectively as the 
"Internal Revenue System.*'^ By section 50 
of the act to amend the internal revenue iaiv, 
approved June 30, 18G4 (13 Stat. 218), the 
provisions of the 1st and 2d sections of the 
act of 1833 were made applicable to cases 
arising under that system. But this section 
was repealed by section GT of the act of July 
13, 1866 (14 Stat 98, p. 171), which also en- 
acted, that the act of 1833 shall not be con- 
strued to apply to "causes arising under the 
internal revenue act, nor to any case in 
which the validitj-- or interpretation of these 
acts shall be in issue." 

If the act imposing a direct tax on the 
states, under which the petitioner's rights ac- 
crued, Is an internal revenue act, within the 
meaning of the act of July, 1866, then the act 
of 1833 cannot be applied, because the act of 
1866 expressly forbids it. But that act un- 
doubtedly had reference to the system of laws 
known as the "Internal Revenue System"— a 
series of statutes commencing in 1862, and 
amended and modified at every session of 
congress from that time to the present. The 
act of 1861, on the contrary, imposed a direct 
tax on the states for a limited period, and has 
not since been extended or repeated. It is 
clear that the proviso to the act of 1866 must 
be limited to cases arising under the internal 
revenue system, and can have no application 
to cases arising under the act for assessing 
and collecting the direct tax. 

Does the original act of 1833 apply to such 
cases? The 2d section of that act extends the 
jurisdiction of the circuit court of the United 
States to all cases in law or equity arising 
under the revenue laws of the United States, 
for which other provision is not already made 
by law. The 3d section gives to the defend- 
ant, in any suit commenced in any state court, 
for or on accoimt of any act done under the 
revenue laws of the United States, or under 
color thereof, or for or on account of any 
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right, authority, or title, set up or claimed 
by hnn under any such law of th(? United 
States, a right to remove such suit into tlie 
proper federal court. 

If the direct-tax law, under which this peti- 
tioner claims title to the property for Avhieh 
he is sued, is a revenue law, this case is 
within the terms of this statute. Any law 
which provides for the assessment and collec- 
tion of a tax to defray the expenses of the 
government, is a revenue law. Such legis- 
lation is commonly referred to under the gen- 
eral term "revenue measures," and those 
measures include all the laws by which the 
government provides means for meeting its 
expenditures. I can imagine no definition of 
a government revenue which would not in- 
clude all the money raised by any form of 
taxation. This view receives strong confii-m- 
ation from the fact that the direct tax is im- 
posed by a statute which revises and increas- 
es the duties on imports, and for the first time 
taxes incomes, thus embracing in one rev- 
enue law, customs, duties, direct taxes, and 
internal revenue. Its title is, "An act to pro- 
vide increased revenue from imports, to pay 
interest on the public debt, and for other pui-- 
poses." It is ti-ue that the act of 1833 is en- 
titled, "An act to provide for the collection of 
duties and imports;" and, doubtless, imports, 
as a source of revenue, were mainly in the 
minds of its framers, as that was the only 
tax then authorized by congi-ess. But the 
act was prospective, and gave the right m 
cases arising under the revenue laws, in the 
plural, and under any such law, that is, any 
revenue law. Congress could not have in- 
tended to provide a permanent remedy for the 
evils which caused the passage of that act, 
and at the same time to limit its effect to 
revenue laws then in force. I know of no 
rule of construction which, if it were appli- 
cable to future laws imposing duties on im- 
ports, would make it inapplicable to future 
laws raising revenue by direct taxation. The 
latter would be much more likely to need 
the aid of such a statute than the former. 

It is supposed that these views are in con- 
flict with some casual remarks on this statute 
found in the opinions of the supreme court in 
the cases of Insurance Co. v. Ritchie, 5 Wall. 
[72 U- S.] 541, and Philadelphia v. Collector, 
Id. 720. But it is obvious that the writers 
of these opinions had in their minds, at that 
time, no other revenue law than those which 
related to the customs, and those which were 
a part of the system of internal revenue al- 
ready spoken of. They held that the statute 
was in force as regarded revenue from cus- 
toms, and that by reason of the proviso to sec- 
tion 67 of the act of 1866, it was not appli- 
cable to cases arising under the internal rev- 
enue laws. But their attention was not call- 
ed to the relation of that act to cases arising 
under the direct-tax law; and it would be an 
unsafe rule to inteipret language used under 
such circumstances as intending to settle a 
principle not before the court, and in refer- 
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■ence to a revenue law not in the minds of 
the writers of the opinion. 

The motion to dismiss the writ of certiorari 
Is overruled. Motion overruled. 



Case ISTo. 11,056. 

PEYTON T. BKENT. 

[3 Cranch, C. 0. 424], i 

Circuit Court, District of Columbia. April 
Term, 1829. 

Acts of Mausual Apfoisted by Puesident 

DE Facto. i 

Upon a motion to discharge a defendant ar- j 
rested upon a capias ad respondendum by a j 
marshal appointed by the president de facto of 
the United States, the court will not decide the 
-question whether he has been duly elected to 
that office. 

The writ of capias ad respondendum hav- 
ing been on motion of the defendant [W. 
Brent, Jr.] returned, eepi corpus, the defend- 
ant in proper person, moved to be discharged 
from the arrest, because the commission to 
T. Ringgold, as marshal of this district, was 
issued by John Q. Adams, claiming to hold 
and exercise, and then actually exercising, 
the duties of the office of president of the 
United States, but who was not, of right, 
president of the United States, inasmuch as 
he was not duly elected to that office agree- 
ably to the provisions of the constitution of 
the United States. 

Which motion was overruled by THE 
COURT, (MORSELIi, Circuit Judge, absent,) 
no other reason for such discharge being al- 
leged l)y the defendant; and this motion and 
judgment of the court were ordered to be en- 
tered on the minutes of the court. 



PEYTON (BROOKE v.). See Cases Nos. 1,- 
933 and 1,934. 

PEYTON (GARDNER v.). See Case No. 5,- 
234. 

PEYTON (HUTCHINSON v.). See Case No. 
6,958. 

PEYTON (NEALE v.). See Case No. 10,- 
071. 

PEYTON (RICHARDSON v.). See Case No. 
11,794. 



Case No. 11,057. 

PEYTON V. VEITCH et al. 

[2 Cranch, C. C. 123.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1816. 

Deposition— Caption — Magistrate's Cektifioate 
— Supercargo — Payment for Own- 
er's Account. 
1. It is not necessary that a magistrate who 
takes a deposition under the act of congress, 
should certify that he was not of counsel with 
either parly. 
[Cited in Stewart v. Townsend, 41 Fed. 123.] 

1 [Reported by Hon. William Cranch, Ghiei 
Judge.] 
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2. It is competent for the plaintifE to give evi- 
dence of orders given to him in former voyages, 
in order to raise a presumption that similar or- 
ders were given in the voyage in question. 

3. The caption of the deposition must name all 
the parties in the suit. 

4. If the supercargo violates the laws of the 
foreign country by making short entries of the 
homeward bound cargo, and thereby subjects 
the vessel and cargo to seizure and condemna- 
tion, and pays a sum of money to obtain the re- 
lease of the property, such violation of the laws 
of the foreign country will not prevent the su- 
percargo fi"om recovering from the owners the 
sum of money thus paid for the release of the 
propertv, unless it was paid in violation, also, 
of the laws of that country; in which case, he 
cannot recover. 

This was an action of assumpsit brought 
by Thomas W. Peyton, against Richard 
Teitch and Anthony Crease, joint merchants, 
trading under the firm of Richard Veiteh & 
Co., Jonah Thompson and Craven P. Thomp- 
son, joint merchants, trading under the firm 
of Jonah Thompson & Son, and Jacob Hoff- 
man, to recover the sum of ^4,000 paid by the 
plaintiff to redeem the schooner Alert and 
cargo, -which had been seized as forfeited, in 
Curacoa, for violation of the laws of that 
place, by short entries of the cargo taken in 
tliere for the homeward voyage. 

THE COURT (In the absence of CRANCH, 
Chief Judge) had decided that it -was not 
necessary that the magistrate who takes a 
deposition under the act of congress, should 
certify that he is not counsel for either of 
the parties. It having been proved that the 
usual course of tmde to Curacoa was to en- 
ter and clear by short invoices, so as to 
evade the payment of duties, and that this 
course -was winked at by the revenue of- 
ficers of the place, the plaintifC offered evi- 
dence that the defendant Veiteh had given 
him orders to that effect, in former voyages, 
in order that the jury might draw an infer- 
ence that similar ordere had been given to 
the plaintiff in the present case. 

THE COURT (CRANCH, Chief Judge, con- 
tra) admitted the evidence. 

Mr. Taylor, for plaintiff, objected to the 
defendants' depositions that they did not ap- 
pear to have been taken in this cause, the 
names of three of the defendants having 
been omitted in the caption. 

THE COURT (nem. eon.) rejected them on 
that ground. 

E. J. Lee and Mr. Swann, for defendants, 
contended that the money w^as paid in an 
illegal transaction, and therefore could not 
be recovered, and prayed the court to in- 
struct the jury that if they should believe, 
from the evidence, that the plaintifE had 
violated the law of Curacoa, and thereby 
subjected the cargo to seizure and condem- 
nation, and that the plaintifE paid to the 
revenue officer the sum of $4,000 to release 
the vessel and cargo from such seizure and 
condemnation, the plaintiff had no right, in 
this action, to recover any part of the money 
60 paid. 
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Wliich instruction THE COURT (nem. 
eon.) refused to give, because the prayer did 
not state that the payment of the ?4,000 for 
the release of the vessel and cargo, was con- 
trai-y to the law of Ouracoa, or in violation 
of the duty of the officer who received it; al- 
though the seizure was for a violation of the 
law of that place. 

Mr. Jones, for plaintiff, then prayed the 
court to instruct the jury, in substance, that 
if the plaintiff acted in conformity with the 
defendants' instmetions, and according to 
the usage and course of the trade, in making 
the short enti-ies which caused the seizure, 
and that by paying the §4,000 he made a 
saving to the defendants of more than double 
that sum, and that the payment was neces- 
sary to preserve the vessel and cargo to the 
defendants, the plaintiff was entitled to re- 
cover in this action the money so paid. 

Which instruction THE COURT refused 
to give, unless with this proviso, that it 
should not appear to the jury, by the evi- 
dence, that such payment was contrary to 
the laws of the island of Curacoa, 

E. J. Lee, for defendant, then prayed the 
court, in effect, to instruct the jury that if 
they should believe, from the evidence, that 
the ?4,000 were paid to the revenue officer 
of Curacoa as a bribe for releasing the ves- 
sel and cargo without the knowledge or con- 
sent of the governor of the island, the plain- 
tiff had no right to recover, in this action, 
any portion of the money so paid. 

Which instruction THE COURT (THRUS- 
TON, Circuit Judge, contra) gave as prayed. 
Bills of exception were taken, but no writ 
of error prosecuted. 

Upon the question whether the illegality 
of the payment should prevent the plaintiff 
from recovering, the defendants' counsel 
cited 1 Esp. N. P. 89, 21, and 23; Mabin v. 
Colson, 4 Ball. [4 U. S.] 298; Belding v. 
Pitkin, 2 Caines, 147; and the plaintiff's 
counsel cited Holman v. Johnson, Cowp, 341; 
Biggs V. i:>awrenee, 3 Term R. 454; Waymell 
v. Reed, 5 Term R. 599, and Esp. N. P, (Am 
Ed.) 20, 



Case IJTo. 11,058. 

The PEYTONA. 

\2 Curt. 21.] 1 

Circuit Court, D. Maine. Sept, Term, 1834.2 

SnippixG— Cakrtagf op Goods on Deck— Deliv- 
ery ON Wharf — Notice to Consignee— Es- 

CDSEs for Failure to Give Sdch KTotice. 
1, The burden is on the ship-owner to prove 

tDat the shipper agreed that his property might 

be carried on deck. 

[Cited in Chubb v. Seven Thousand Eight 
Hundred Bushels of Oats. Case No. 2.709, 

9o}^^T ^S ^^^i?f ,^^ ^® Delaware, 14 Wall, 
(oi U. b.) otwt.J 



1 [Reported by Hon. B. R. Curtis, Circuit 
JustiQe.1 

2 [Affirming Case No. 11,059.] 
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2. In a suit in rem against the vessel, to re- 
cover the value of the goods lost or damaged, 
the master is au interested witness; but a re- 
lease from some of the part owners renders him 
competent. 

3. Though delivery may be made bv landing 
property on a wharf and giving notice to the 
consignee, where such is the custom of the port, 
yet such notice, or a valid excuse for not giving 
it, IS indispensable. 

4. If the master has wrongfully omitted to 
sign bills of lading, and sailed without learning 
the names of the consignees, he cannot avail 
himself of this ignorance as an excuse for not 
giving notice of the landing of the goods. 

[Cited in The Thames, 14 Wall, (81 U. S.> 

[Cited in Robinson v. Chittenden, 69 N. Y. 
535.] 

5. Though, ordinarily, the master is not bound 
to seek out the consignor for the purpose of 
signing bills of lading, yet if, when they are 
presented to him by an agent of the consignor, 
he obDeets to one of their stipulations, and says 
he wiii call on the consignor, and sails without 
doing so, he is m fault, and cannot have any ad- 
vantage from the non-existence of bills of lad- 
ing. 

[Cited in Pox v. Holt, Case No. 5,012.] 
[Cited in Hatch v. Tucker, 12 R. I. 505,] 

In admiralty. 

Fessenden & Deblois, for appellants, 
Mr. Evans, conti-a. 

CURTIS, Circuit Justice, This is a libel 
filed by John Plaisted, of Gardiner, in the 
district of Maine, against the schooner Pey- 
tona [Daniel Lane, Jr., claimant], in which 
it Is alleged, that on or about the fourth day 
of February, 1854, L-ee, Claflin & Company, 
by order of the libellant, shipped on board 
the Peytona, then lying at Boston, four hun- 
dred and seventy-three slaughter hides, the 
property of the libellant, to be carried to 
Belfast, in the district of Maine, and there 
delivered in like condition as when shipped 
to the libellant, or his agent, the dangers of 
the seas only excepted. That the schooner 
arrived at- Belfast on or about the ninth day 
of the same February, but the hides 'were 
not then and there delivered to the libellant 
or his agent That the master of the schoon- 
er, contrary to his duty in that behalf, stow- 
ed the hides on deck, whereby over one hun- 
dred and eighty-four were lost, and the resi- 
due were landed at Belfast, and left in the 
open air, for the space of four weeks, with- 
out any notice to the libellant, or his agent, 
and thereby were materially injured. The- 
answer admits the shipment of the hides, 
but alleges that the shippers knew they were 
to be carried on deck and assented thereto; 
that it became necessary in the course of the 
voyage to make a jettison of some of the 
hides, and that others were washed over- 
board. That on the arrival of the schooner 
at Belfast, the remainder of the hides were- 
landed as soon as practicable, the schooner 
having been delayed in the river six or seven 
days by the ice. That the master was not 
informed by the shipper, who was the owner 
of the hides, nor to whom they were to be 
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delivered at Belfast That they were not 
in a condition to tie stored; that all that could 
be done was to pile them up on a Tvharf ; 
and that this was done. Upon these alle- 
gations, proofs having been taken, the dis- 
trict court made a decree in favor of the 
libellant [Case No. 11,059], and the claimant- 
appealed. 

The ease presents two distinct questions,— 
the first hein^ whether the vessel is answer- 
able for the hides washed or thrown over- 
board on the passage; the second, whether 
the vessel is liable for the damage sufiEered 
by the hides which were landed. The first 
of these questions depends upon the authcfr- 
ity of the master to stow the hides on deck. 
If he was authorized so to do, it is not seri- 
ously questioned by the libellant that the de- 
struction was, under the circumstances, his 
loss. If he wrongfully placed them on deck, 
it is not denied by the claimant, that they 
were at the risk of the vessel. And it was 
also properly conceded by the counsel for 
the claimant, that the burden is upon him, 
to prove the consent of the shippers to have 
them carried on deck. Upon a shipment be- 
ing made, it is an implication of law, in the 
absence of a special contract, that the mas- 
ter is to sign bills of lading in the usual 
form; and the efEect of such a bin of lading 
is, to oblige the master to carry the goods 
under deck. This part of the case, therefore, 
is merely a Vjuestion of fact, whether the 
claimant has proved a special contract to 
carry the goods on deck? He relies on the 
testimony of Asa S. Small, the master of the 
schooner, of Horace G. Small, the mate, of 
Samuel West, who was temporarily employ- 
ed on board while the vessel lay at Boston, 
and of Benjamin Small, the master of an- 
other vessel, who speaks to the state of the 
cargo of the Peytona on the day when the 
hides came on board. 

The testimony of the master was objected 
to, as not competent. 1 consider him intei*- 
ested in the event of this suit. If a recovery 
is had against the vessel, the master will be 
liable to the owners for the amount of dam- 
ages and costs which they will have been 
obliged to pay. In such a ease it is well 
settled, at the common law, that the mas- 
ter is not a competent witness to disprove his 
own negligence or improper conduct. Green 
V. New River Co., 4 Term B. 5829; De Sy- 
monds v. De La Cour, 2 Bos. & P. (N. R.J 
374; Hawkins v. Finlayson, 3 Car. & P. 305; 
Whitamore v. Waterhouse, 4 Car. & P. 383. 
No reason is perceived why the same rule 
should not be applied in the admiralty, in 
cases not coming within the exception on 
account of necessity. The Boston [Case No. 
1,673]. And it has been so applied by Mr. 
Justice Story, in The Hope [Id, 6,G78], and 
by Judge Ware in The William Harris [Id. 
17,695]. In the case of Citizens' Bank v. 
Nautudcet S. S. Co. [Id. 2,730], which was 
very strongly contested, *and in which I was 
of counsel while at the bar, no doubt was 
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entertained that the master was incompetent 
without a release. It was so held by Sir Wil- 
liam Scott in The Exeter, 2 C. Rob. Adm. 2(il. 
But this witness has been released by all 
but one of the part owners of the Peytona^ 
and I am of opinion this release has rendered 
him competent. A claim over, on him by the 
part owners, would be a joint claim, and, con- 
sequently, a release by one baxs all. Whita- 
more V. Waterhouse, 4 Car. & P. 383; Hock- 
less V. Mitchell, 4 Esp. 86; Bulldey v. Day- 
ton, 14 Johns. 387. I have, therefore, taken 
the deposition of the master into considera- 
tion. But I am not satisfied upon the whole 
evidence, that the shippers assented to the 
carriage of this property on deck. I do not 
deem it necessary to detail the evidence, or 
the considerations, which, upon a careful ex- 
amination of it, have left serious doubts on 
my mind concerning the correctness of the 
master's last deposition. He is a released 
witness, testifying to the controlling fact in 
the cause, so as to exonerate himself from 
blame. There are important discrepancies 
between his two depositions. Though he is 
corroborated by the mate, and by Wells, in 
part, yet the latter admits he paid no par- 
ticular attention to the conversation, and 
the memory of the former is so much at fault 
upon facts of some importance, that full con- 
fidence cannot be given to his evidence. The 
rate of freight is admitted to have been the 
customary rate, and this renders it improba- 
ble that the shippers agreed to have the prop- 
erty go on deck. The witness, Cunningham, 
who applied to the master to have the hides 
carried, denies that he agreed to have the 
hides go on deck, or undertook to inquire of 
the shippers if they would consent thereto. 
The fact that the bills of lading were made 
out as for under deck freight, tends to sup- 
port his statement. Pingree, who brought 
down the bills of lading, and Gill, who ac- 
companied him, contradict the master on 
very material points. If their evidence is 
credible, it is hardly po^ible there could 
have been a contract to carry on deck, and 
there is nothing in the cause which tends 
to shake their credit. There is testimony 
from the claimant's four witnesses, tending 
to shoAV that when the hides were shipped, 
the hold was full, and they could only be 
carried on deck. There is evidence from two 
of the libellant's witnesses to the contrary. 
Without undertaking to decide how the fact 
was, I think it safe to conclude, that if the 
hold were then full, Cunningham did not 
know it If he is to be credited, he certainly 
did not If the claimant's witnesses are be- 
lieved, the hatches were on and he could not 
know what was in the hold. But at all 
events, the fact is not decisive, because the 
master might choose to take this property 
on deck at the risk of the vessel, as indeed 
he admits he did, some of his deck freight; 
for in enumerating his deck load, he men- 
tions, "some satin white, which ought to 
have gone into the hold, but we could not 
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get the casks in there, the hold was so full." 
Upon a careful considei-ation of the evidence, 
such serious doubts remain in my mind, that 
I cannot pronounce the contract to carry on 
deck proved, and must therefore hold the 
vessel liable for- the loss of the hides thrown 
or washed overboard. 

The other part of the case is attended with 
less difficulty. The duty of a master is, to 
deliver property to its consignee. Where 
such a mode of delivery is usual, it may be 
made by depositing the goods on a custom- 
ary wharf, and giving notice thereof to the 
consignee. But this notice, or some equiva- 
lent for it, or excuse for not giving it, is in- 
dispensable. Ostrander v. Brown, 15 Johns. 
<JD; Chickering v. Fowler, 4 Pick. 371; Gib- 
son V. Culver, 17 Wend. 305; Jlerwin v. 
Butler, 17 Conn, 13S; Gatliffe v. Bourne, 4 
Bing. N. C. 314, and same case in error, 3 
Scott, N. R. 1. The excuse set up by the 
answer in this case is, that the master was 
not informed by the shipper, who was the 
owner of the hides, or to whom they were 
to be delivered at Belfast. This is not sup- 
ported by the proofs. It is true, no bills of 
lading were signed, and so, there was no 
consignee named in the customary way. 
But, in the first place, I consider the mas- 
ter in fault, that bills of lading were not 
signed. Pingree says, Avhen he presented 
the bills of lading a second time to the mas- 
ter, he promised to come to the counting- 
room of the consignors that afternoon at 
four o'clock, and see the senior consignor 
about the bills. The master does not deny 
this. He did not go. He moved his vessel 
to another wharf so that when Pingree 
went to his foi-mer berth, the next day, he 
did not find the vessel, and supposed she 
had sailed. In point of fact, the vessel 
waited four or five days for a wind, and 
then sailed. Now though it is, I think, usu- 
al, to present bills of lading to the masters 
of vessels for signature, and ordinarily, it is 
not incumbent on them to seek out con- 
signors and sign them at their places of 
business, yet a bill of lading is the custom- 
ary and proper shipping document, and 
should be signed by the master before sail- 
ing. The particular place where they are 
to be signed is regulated by usage, founded 
on convenience, in the absence of a special 
undertaking. When a master agrees to go 
to the counting-room of the consignor and 
settle the terms of the bills of lading, and 
sails without doing so, it would be allowing 
him to take advantage of his own wrong, 
if he were permitted to avail himself of the 
want of a bill of lading, to excuse himself 
from the performance of the duty of giving 
notice to the consignee, of the arrival of the 
goods. Besides, the master did know that 
it was the intention of the shippers to con- 
sign these goods to Lewis & Millan. They 
were named as consignees in the bills of 
lading presented to him for signature. He 
did not object, and he had no x*ight to object 
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to tlielr being the consignees. The point 
left unsettied was, whether he should agree 
to deliver to Lewis & Millan at their wharf. 
I am by no means clear that under the cir- 
cumstances he was not bound to do so. As 
the bills of lading were drawn, they im- 
posed that obligation on him. He refused 
to sign them, but agreed to see one of the 
consignors. He sailed with the goods with- 
out doing so. Certainly the consignors had 
not assented to any other deliveiT than that 
provided for by the bill of lading. Non con- 
stat that they would have assented to any 
other. And I think it would be difficult to 
maintain, that sailing with the goods under 
such circumstances was not an assent on his 
part to the terms of the bills of lading. 
But it is not" necessary to decide on this 
ground. Tho master was apprised by the 
bills of lading that Lewis & Millan were 
designated by the shippers as the consignees 
of the goods, and to them he was bound to 
give notice of their arrival. Having failed 
to do so, the vessel is liable for the deteriora- 
tion of their value, from exposure to tl)e 
weather on the wharf. 

In respect to the amount of damage I af- 
firm the judgment of the district court. 
The libellant having taken additional evi- 
dence on the question of damages, has 
sought to increase the sum awarded below. 
But he did not appeal from the decree. It 
is only where the circuit court reverses the 
decree of the district court, that it is to pi-o- 
ceed to render such a decree as the district 
court ought to have rendered. 1 Stat 85, 
§ 24. This court cannot pronounce a decree 
for increased damages, without first revers- 
ing the decree, of the district court on the 
subject of damages. This it cannot do on 
the prayer of the appellee. Stratton v. Jar- 
vis, 8 Pet [33 U. S.] 4; Canter v. American 
Ins. Co., 3 Pet [28 U. S.] 307. A cross-ap- 
peal should have been taken, if he was dis- 
satisfied with the amount of damages award- 
ed by the district court Having omitted to 
do so, he has waived all right to further 
damages, and can claim nothing more than 
an affirmance of the decree of that court 
The decree of the district court is affirmed 
with costs. 



Case No. 11,059. 

The PEYTONA, 

[1 Ware, 541.] i 

District Court, D. Maine. July 24, 187)4.2 

AFPBEinHTMEST— Stowage under Deck— Damage 

TO Goods on Deck— Master as Witness 

FOB Owners— Release. 

1. Under a contract of afEreightment, whether 
m writinf? or verbal, for the transportation of 
merchandise on the high seas, the master is 
bound to have it safely stowed under deck. 

1 [Reported by Hon. Ashur Ware, District 
Judge.] 

- [Affirmed in Case No. 11,058.] 
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2, If it is carried on deck without the consent ' 
of the shipper, and suffers damage by any acci- 
dent that would not have happened to it equal- 
ly under deck, the master and owners must bear 
the loss. 

3. In a libel against the ship on a contract of 
affreightment by the shipper, the master is not 
a competent witness for the owners without a 
release, but if there are several owners, a re- 
lease by a part of them is sufficient. 

This is a libel in rem against the schooner 
Peytona, on a contract for the transportation 
of 472 hides from Boston to Belfast, consigned 
to aiessrs. Lewis & IMiller. The hides were 
stowed on deck, and on the voyage 184 were 
cither washed overboard, or thrown over by 
the crew on account of stress of weather, and 
for the safety of the ship. The residue were 
carried to Belfast; but the harbor being fro- 
zen, the vessel was not able to reach the wharf 
of the consignees, and the hides were taken out 
on the ice, carried ashore in sleighs, and left 
on another wharf. There they were exposed 
to the changes of the weather for four or five 
weeks, and by this exposure, received, as is 
alleged in the libel, material damage. No no- 
tice of the arrival of the goods was given to 
the consignees, and the libelant not hearing 
fi-om them as he expected, and having some 
time afterwards been informed that they had 
been shipped, found, by inquiry, that they had 
arrived, and were on Miller's wharf. The 
hides were examined on the wharf by two tan- 
ners, and they reported the damage equal to 
one dollar on a hide, upon an average. But on 
a further and more critical examination by one 
of the witnesses, to whom they were delivered 
to be tanned, he says that 20 of the hides were 
badly damaged to the extent of 50 or 75 per 
cent, of their value, but with respect to the 
remainder, he could not say whether they had 
sustained any injm-y, or if any, how much. 
The libellant claimed damages for the 184 
hides lost, and for the injury to the hides that 
were delivered, by exposure on the wharf. 

Mr. Evans, for libellant. 
■ Fessenden & Deblois, for respondents. 

WARE, District .Tudge. There can be no 
doubt that the loss of the hides that were 
washed ovei-board by the sea, or. thrown over 
by the crew, is to be ascribed solely to the fact 
of their being carried on deck, because the 
whole cargo stowed under deck arrived safe; 
and in point of law, that the ship is herself 
bound in specie for the safe delivery of the 
merchandise according to the conti*act of af- 
freightment, the dangers of the seas excepted, 
admits of as little doubt. The question of her 
liability in this case depends on this fact, 
whether the master by the law of the sea, or 
by the terms of his contract, was authorized 
to carry the hides on deck. I take it to be too 
dear to admit of conti'oversy,that under a com- 
mon conti-act of afEreightinent the maritime 
law binds the master to have the cargo safely 
stowed under deck. This is the ordinary mode 
of stowage, and it is a condition ordinarily im- 
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plied in every contract for the transportailon 
of merchandise in sea-going vessels on the high 
seas. A clean bill of lading, that is, one which 
is silent as to the mode of stowage, always 
imposes the obligation of securing the goods 
under deck. 3 Kent, Comm. 206. And there 
is no reason why the same principle should not 
apply when the contract is verbal. If they 
are carried on deck, it is at the master's risk, 
and if they are lost or damaged by any acci- 
dent, that would not have been equally fatal 
if they had been secured under deck, the mas- 
ter and owners must bear the loss, or the mer- 
chant, at his election, may proceed dii-ectly 
against the ship hei-self. But this right, as to 
stowage of his goods, is in favor of the shipper, 
and, like all other rights, may be waived, and 
the only question of diflolculty in this part of 
the case is, whether it was so waived. The 
evidence which has a bearing on the question 
is somewhat contradictory, and not easily rec- 
oncilable. The contract was verbal. Gunning- 
ham, a witness for the libellant, and a clerk in 
the house of McLafflin & Co., the shippers, 
says that he went to the wharf to find a ves- 
sel, and there found the Peytona, of which one 
of the house was a part owner, bound to Bel- 
fast. He inquired for the master by name, 
but the master having been recently changed, 
. he asked a man on board, who appeared to be 
master, and in fact was so, -whether he could 
take a quantity of hides to Belfast, and he 
agreed to take them. There was no agree-, 
ment as to the freight, but they were to go at 
the common rate of freight. Nothing was 
said, according to this witness, as to their stow- 
' age, whether on deck or imder deck. He left, 
saying that they would be sent down in the 
afternoon. 

The master was offered as a witness on the 
part of the respondents, and objected to, on 
the ground that he had an interest in the 
event of the suit. A release was then offered, 
signed by all the co-owners, except one, and 
this was objected to because it was not si^ed 
by all. Undoubtedly if the master was guilty 
of a fault, for which his owners were respon- 
sible, and they suffered, he might be answer- 
able over to them, and would therefore be in- 
admissible as a witness, ■ on the ground of in- 
terest, without a release. But a release of 
part of the co-owners is sufficient. If they 
should have any right of action against him, 
it would be a joint action, and a release of one 
of the jouit parties would be as effectual a bai* 
to the action as a release by all. 1 Gr6enl. 
Bv. 427, note. The testimony of the mastei-, 
as well as that of the mate, differs in some re- 
spects from that of Cunningham. According 
to them, a young man came to the vessel in 
the morning to engage ti-ansportation for a 
quantity of hides. The master told him he 
would take them, but that the vessel was full 
below, and that they must go on deck. On 
this he said that he would return to the store 
for orders, and that some time after he came 
back and said that the hides would be sent 
down in the afternoon. This is stated more 
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particularly by the mate, but in this part of 
his testimoi^, he is certainly under a mistake. 
Cunningham, who made the contract did not 
return, and the mate is also mistaken as to the 
person who engaged the freight. But the hides 
were received hi the afternoon of the same day 
and put on deek. Pmgi-ee, a clerk in the store, 
brought down a bill of lading. The master, 
after examinmg it, declined to sign it, because 
the consignment was to a firm that had dis- 
solved, and ceased to do business. Pingree 
then returned to the store and brought another 
bill of lading, by which the hides were con- 
signed to Lewis & Miller. The master also 
declined signing that, because the harbor was 
fi'ozen and he could not carry his vessel to their 
wharf. Pingree then left, on the promise of 
the master, as he says, that he would go to the 
store and there execute a bill of lading. He 
failed to go, and left Boston with the hides 
without signing one. 

This is the substance of the testimony which 
j;ues to show the nature and conditions of the 
-^.ontraet. Without imputing to any of the 
witnesses intentional misrepresentation, it ap- 
pears to me that the reasonable inference from 
the whole is, that this was a common and or- 
dinary contract of affreightment. It is a com- 
mon and well-kuown practice for vessels in this 
trade to carry a deck-load, and it Is proved In 
the present case that it is not unusual to carry 
gi-een hides on deck. The shipper and the mas- 
ter know perfectly well that where they are so 
-carried, it is at the master's risk, unless the 
shipper consents to take it on himself. Even 
then if it were admitted that Cunningham 
knew that the hides if taken must be carried 
on deck, it would not of necessity follow that 
the risk would be shifted from the master to 
the shipper. He might be willing that they 
should be thus carried on the master's respon- 
sibility, as Is often If not most usually done by 
packet mastei-s in the coasting trade. When 
the bills of lading were brought to the master 
for his signature, he twice objected to signing 
them for different reasons. But though they 
were in the common form, he made no objec- 
tion on that account. And yet he well knew 
that under such a bill of lading he took the risk 
of a deck passage on himself. His not ob- 
jecting to the bill of lading on this account can 
hardly be considered less than a tacit admis- 
sion, as full freight was charged, that the rtsk 
was to be on him. If this be a correct view 
of the evidence, it follows that the ship is lia- 
ble for the loss of the deck-load. 

The second daim is for the injury sustained 
by the hides which were exposed on the wharf. 
The master knew to whom they were con- 
signed. He declined signing a bill of lading, 
which required him to deliver them at the 
wharf of the consignees, on account of the ob- 
straction of the ice; and this might perhaps 
excuse him for landing them at some other con- 
venient place. As a general rule a deliveiy 
of the goods on the wharf is sufficient to dis- 
charge the master. The consignee must be 
there ready to receive the goods, and the mas- [ 



[19 Fed. Cas. page 414] 

ter is not bound, in ordinaiy cases, to trans- 
port them to his storehouse. But, as it Is just- 
ly observed by Chancellor Kent, the i-ule has 
this reasonable qualification. They must be 
there delivered to some one, who is authorized 
to receive them, or a previous notice must be 
given to the consignee of the time and place of 
delivery, and the master is not justified with- 
out such notice in leaving them xmprotected 
and exposed on the wharf. 3 Kent, Gomm. 
315. In this case, no notice was given, but 
the hides were left exposed to the weather on 
an open wharf, nor did the consignees know of 
their arrival until they were informed by the 
owne», who went to find his goods. The dam- 
age they received from this exposure was 
through the fault and neglect of the master, or 
the agent of the vessel, and for this the own- 
ers are responsible. 

The whole number of hides was 472, and the 
whole cost $2,527.21, giving an average of a 
fraction over $5.35 for a hide, and $9S5.1S for 
184 lost. Twenty hides were damaged from 
50 to 75 per cent.— on an average 62V, per cent. 
The loss bemg $107.08, the damage at <32i/. per 
cent. wiU be $66.92, making a total of $1,052.- 
10. Decree, $1,052.10 damages, and costs. 

[On appeal to the circuit court, the decree of 
this court was affirmed. Case No. 11,058.] 
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l,9o9. 



Case lS[o. 11,060. 

In re PFAFF. 

[7 Ben. 61.] i 

District Court, S. D. New York. Nov., 1873. 

Marshal's Commission on Monet Collected as 
Messengfr. 

The marshal, as messenger, when he collects 
moneys of a bankrupt's estate under a warrant, 
is entitled to charge a commission on the amount 
collected. 

The marshal collected the sum of $1,615.40, 
belonging to the bankrupt [Frederick Pfaflf] 
and, among his fees for services authorized 
under the warrant, put in "commissions on 
receipts, $65.40." The assignee disputed the 
charge, and the register allowed it, present- 
ing his views to the court as follows: 

"The statute does not expressly make pro- 
vision for commissions to the messenger on 
moneys of the bankrupt received and paid 
over by him. Th^e fourth subdivision of so 
much of the forty-seventh section of the stat- 
ute as prescribes the fees of the messenger, 
relates to expenses only. It does not abso- 
lutely preclude a right to commissions on 
moneys collected and paid over. The cus- 
tody and safe keeping of money involves a 
risk and liability very different from, and 
altogether greata* than, that involved in the 
care and presei-vation of other personal prop- 



1 [Reported by Robert D. Benedict. Esq.. and 
B. l^mcoln Benedict, Esq., and here reprint- 
ed oy permission.] 
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crty; and, when an officer of the law, "be lie 
sheriff, marshal, receiver, assignee, executor, 
administrator, or trustee, safely keeps and 
honestly accounts for moneys which have 
-come into his hands in the discharge of his 
official duties, the policy of the law seems 
to he established that he is to he compen- 
sated for the risk and for his services, hy a 
commission on the amount of the moneys re- 
-ceived and paid over. There is not any rea- 
son why this policy should he departed from 
in the case of a messenger under the bank- 
ruptcy act, who, in the execution of a war- 
Tant in hanlauptey, collects moneys belonging 
to the estate in bankruptcy. In the judg- 
ment of the register, the clause next follow- 
ing the fourth subdivision of the section 
above mentioned of the statute, authorizes 
such allowance to be made. The cause has 
been shown. The fact that the moneys were 
■collected by the messenger, and the amount 
of the moneys, are admitted, and the as- 
signee has been heard. The allowance to the 
messenger of commissions in these eases, will, 
it is Ijelieved, be in analogy to the allowances 
made to the marshal for similar services ren- 
dered by him in the district court, in cases 
at common law and in chancery. See Anony- 
mous [Case No. 437]; Bump, Bankr. (6th 
Ed.) 644. Nor is the allowance of commis- 
sions to be determhied, or their amount meas- 
lu-ed, by the trouble to which the messenger, 
sheriff, executor, or trustee may have been 
put in collecting or paying over the money. 
Such questions are foreign to the considera- 
tions upon which commissions ai-e allowed. 
The register is of the opinion that the charge 
of the messenger for commissions in this case 
is a proper charge." 

BLATCHFORD, Disti-ict Jiidge. I concur 
with the register. 



Case No. 11,061. 

In re PFROMM et al. 

[8 N. B. R. 357.1 1 

District Court,' E. D. aiiehigan. Feb. 21, 1873. 

B.VSKllDrTOV— C0ASGE OF VOTE FOR ASSIGNEE— 

CoiiuUPT Voting — Effect. 

1. A creditor may change his vote as often as 
he sees fit until he has signed the certificate of 
choice of assignee. 

2. Where a creditor votes corruptly, as by rea- 
son of a consideration paid by banki-upt, his 
vote will be excluded. 

3. An election of assignee will not be sent 
hack because a creditor has voted corruptly, im- 
less the result would be changed by excluding his 
vote. 

[In the matter of John and Martin Pf romm, 
bankrupts.] 

This matter came up on a certificate of the 
register, Hovey K. Clarke. It appears from 
the certificate of the register that at the first 
meeting of a-editors, held on the 18th of Feb- 

i [Reprinted by permission,] 
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ruary, for the choice of assignee, the follow- 
ing named creditoi-s, who were entitled to 
vote for an assignee, had proved their claims 
before proceeding to take the vote, to wit: 
August Thormann, three hundred and fifty- 
nine dollars and sixty-one cents; Frank Malta 
& Co., three hundred and thirteen dollars and 
fifty cents; Peter Herbste, two hundred dol- 
lai-s; John Grossteick, two hundred dollars; 
total, one thousand and seventy-three dollars 
and eleven cents; that at the first vote for 
assignee the votes of the creditors were di- 
vided between Francis G. Russell, Henry A. 
Harmon and Cornelius J. Reilly, neither of 
whom having a majority in number or value 
of said creditors, a second vote was taken, 
which resulted in a vote of three creditors, 
representing eight hundred and seventy-three 
dollars and eleven cents, for Henry A. Har- 
mon, and one creditor, representing two hun- 
dred dollars, for Cornelius J. Reilly, It thus 
appearing from the vote that a majority in 
number and value of said creditors had nomi- 
nated Hemy A. Hai-mon as such assignee, 
the register proceeded to prepare the mem- 
orandum that such creditors, by their signa- 
tures, might certify their choice. Before any 
creditor had affixed his signature to the mem- 
orandum, Mr. John Grossteick, who had voted 
for Mr. Harmon, being present and attended 
by his counsel, Mr. W. E. Cheever, through 
Mr, Cheever expressed a desire to change his 
vote. The reason for this change of vote, as 
stated by Mr. Baker, in his objection filed on 
the 18th of February, was not stated publicly, 
nor was it heard by the register. The result of 
such change would leave the creditors equally 
divided in number, and would therefore result 
in no election. The right of the creditor thus 
to change his vote was objected to by Mr. 
H. L. Baker, who attended on behalf of Mr. 
L. C. Haumer, a secured creditor, on the 
groimds: (1) That it was not competent for 
Mr. Cheever thus to declare the purpose of 
the creditor; and (2) that after a vote had 
been taken, the result of which indicated a 
majority in number and value concurring, no 
creditor was at liberty to change his vote. 
Upon the fli-st point the register allowed Mr. 
Baker to interrogate Mr. Grossteick himself 
as to whether he in fact desired to change 
his vote, but declined to allow him to inquire 
as to the reason of the change. 

Before proceeding to a third vote Mr. Chris- 
tian Schneider, who had appeared at ten 
o'clock, the hour appointed for the meeting, 
and offered to prove his claim against said 
estate, but who had retired for the purpose 
of verifying by his books an item of his ac- 
count, now re-appeared and proved his claim 
at the sum of three hundred and twenty-six 
dollars and seventy-five cents. A third vote 
for assignee was then taken, which resulted 
in a vote of four creditors representing one 
thousand and eighty-six dollars and thirty- 
six cents for Cornelius J. Reilly, and one cred- 
itor representing three hundred and thirteen 
dollars and fifty cents for Henry A. Har- 
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mon; and the creditors voting for air, Eeil- 
ly tliereupon signed the memorandum certi- 
fying their choice. 

Mr, Baker objecting to the confirmation of 
Mr, Reilly as assignee, all further proceed- 
ings were suspended, and the meeting of cred- 
itors adjourned to the 25th of iS'ebruary, at 
ten o'clock a. m., in order to afford an oppor- 
tunity' to ceitify the questions arising to the 
district judge for determination. 
By HOVEY K. CLARKE, Register: 
Form number fifteen, appended to the gen- 
eral orders in bankruptcy, prescribes the mode 
by which creditors meeting for the election 
of an assignee may certify their choice. TJn- 
less this memorandum shall bear the signa- 
tures of a majority in number and value of 
creditors who have proved their claims and 
are entitled to participate in the election, 
there can be no authentic evidence of such 
election, and the register must ceitify a fail- 
ure to make choice by the creditors. The du- 
ty of preparing the memorandum for the sig- 
natures of the creditors devolves on tlie reg- 
ister. The recital it contains, as to notice, 
must be within his knowledge, derived from 
the files in his office. In it must be stated 
the name of the assignee chosen or nominat- 
ed; and to ascei-tain this the usual practice 
is to take a viva voce vote of the creditors, 
and when the required concurrence appears, 
to prepare the memorandum for the signa- 
tures of the electing-ereditors. This prelim- 
inary vote, thex-efore, concludes nothing. It 
may be illusti-ated by the practice prevailing 
in some pai-ts of the country at political con- 
ventions to take an "informal vote" before 
proceeding to the final vote, by which tlie 
will of tlie convention shall be known. In this 
ease the expression by Mr, Grossteick of his 
desire to change his vote, I accepted as equiv- 
alent to a refusal on his part to sign the mem- 
orandum which was then ready for signa- 
tures, but had not then been signed by any 
creditor; the effect of such refusal being to 
leave but two ei-editors, who, if they were 
still willing to sign, would not be a majority 
in number; and regarding tliis as a failure to 
<?ertify, as required, a choice of assignee, a 
third vote was necessary, which resulted in 
tlie concurrence above stated. 

As to the right of a creditor to change his 
vote at any period during the progress of 
electing an assignee, I do not see how it can 
be questioned. Such changes are often nec- 
essary to elifect an election. If he change 
it with a corrupt motive, or if he vote orig- 
inally with such motive, and that fact ap- 
pear, undoubtedly the eouit, upon a propei' 
showing of the facts, may apply any proper 
remedy. But the attempt to show any such 
cori'upt motive, by oral interrogatori^ ad- 
dressed by one creditor to anothei^ dming the 
progress of the meeting, strikes me as not 
only disorderly in practice, but as leaving the 
court without any authentic record of what 
might thus orally appear, and thus without 
adequate moans to review the proceedings be- 
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fore the register. I do not think the right of 
any creditor, whose claim has been duly 
proved, to participate in a creditors' meeting 
can be impeached except upon a sworn state- 
ment of facts, either by affidavit, or upon an 
examination after due notice, and thei-efore 
the attempt to examine Mr. Grossteick oral- 
ly, as to the i-easons which influenced him to 
change his vote, was in-egular, and ought not 
to have been allowed to intermpt the pro- 
ceedings by the ereditoi-s to choose an as- 
signee. 

How far the affidavit of Mr. Martz, subse- 
quently filed, shows a case proper for the in- 
terference of the court in the choice by the 
creditors of an assignee, is a question for- 
eign to the pui-pose of this opinion. It is ap- 
pended and returned with the papers at the 
request of the party objecting. 

LONGYEAR, District Judge. The forego- 
ing views of the register as to what consti- 
tutes the evidence of election of an assignee 
by creditors, and as to the legal right of a 
creditor to refuse to sign the certificate of an 
election after having orally voted to do so, 
are conemi-ed in and approved. 

As to the objections to the confii-mation of 
the choice of assignee as cei-tified, it is suffi- 
cient to observe: First. Throwing out the 
vote of Grossteick, who is charged with hav- 
ing voted corruptly, there still remains an 
unquestioned majority in number and amount 
in favor of the person certified as chosen; 
and it is well settled that the court will not 
send a case back for a new election when it 
is not apparent that a different result would 
or might be thereby attained. Second. Notli- 
ing appears upon the face of the proceedings, 
and no evidence is adduced to support the 
charges of undue influence in the election, on 
the part of the bankrupts, or as to the alleged 
unfitness of the person chosen. The objec- 
tions are therefore overruled. 

It results, that upon the acceptance of the 
trust by the .pereon chosen, the choice of as- 
signee in this matter, as certified, must be 
approved and confirmed. 
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PHARO v. SMITH. 

[18 How. Pr. 47.] 

District Court, S. D. New York. Oct, 1S39. 

Admiuai.ty PitAOTicE— Stipulations fok Costs- 
Waiver BY Libelant. 



[The right of a libelant in a, suit in per.sonam \ 
to require the respondent to file a stipulation for I 
costs may bo waived by delay, and if no action \ 
is taken until after a decree against respondents, 
and a notice of appeal, the libelant is not en- 
titled by an order nunc pro tunc to requiro such 
stipulation to be filed.] ^ 

[This was a libel in personam by .Joseph 
W. Pharo and others against George Smitli. 
A decree was entered in favor of libelants 
(case unreported), and, defendants having 
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given notice of appeal, libelants now move 
for an -^rdei* requiring tliem to file, nunc pro 
tunc, a bond or stipulation for costs.] 

I, T. Williams, for libelants. 
Benedict, Burr & Benedict, for respond- 
ents. 

BETTS, District Judge. This action in 
personam "was commenced in November 
term, 1835, and alias process was returned 
in February term, ISuG, personally served 
upon the defendants. They appeared and 
filed their answer to the libel August 16th, 
1856, and, as it appears by the files of the 
court, the suit continued in prosecution to 
June ISth, 1859, when a final decree was ren- 
dered in favor of the libelants, on the con- 
firmation of the commissioner's report, after 
exception heard thereto, for the sum of $10,- 
500 damages, and §397.37 costs. 

On the 2Sth day of June, the defendants 
filed a notice of appeal in this court, giving 
the same day a notice thereof in writing to 
the proctor of the libelants. On the 19th 
of July thereafter, the libelants obtained an 
rf>rder staying proceedings on the appeal un- 
til a decision upon the motion then noticed, 
—that the defendants file nunc pro tunc a 
bond or stipulation for costs in the main ac- 
tion,— should be made by the court Any 
further movement upon that notice has been 
delayed from time to time by mutual as- 
sent between the parties to the present pe- 
riod. 

The application is now supported by the 
aflidavit of the proctor of the libelants that 
the defendants gave no bail or stipulation 
in the action when the process was served, 
or at the time they appeared and answered, 
nor since, and that the defendants are now 
about to appeal the said cause to the cir- 
cuit court, and that the proctor is informed 
and believes the defendants are insolvent, 
having since the judgment and decree was 
rendered in this cause put their propeity 
out of their hands, and that the proctor fur- 
ther believes the libelants are wholly reme- 
diless against the defendants for either the 
damage or the costs recovered against them 
in this court, and that he always supposed 
and believed that the usual bond and stipu- 
lation for costs, with sufiicient sureties, had 
been duly filed by the defendants in this 
court at the time they perfected their ap- 
peamnce in the cause, and never knew or 
suspected the contrary until after the de- 
cree therein was docketed on the 8th of 
July last. 
— The proposition on the part of the libelants 
is that the defendants have been guilty of 
malieactice and dereliction of duty in omit- 
ting to give bail to the marshal, ot to file a 
stipulation to cover the costs of the action 
at the time of their arrest, or on filing their 
appearance or answer in the action, and that 
they are legally bound now to place the libel- 
ants in the same condition as if that duty 
had been fulfilled at the inception of tlie 
19FED.CAS. — 27 
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cause. This, I think, is a misapprehension of^ 
the rules and principles of practice./ The de- 
fendants were guilty of no wrong "br irregu- 
larity in tendering their appearance and 
pleading to the action, if the libelants dboose 
to accept them, without first giving the se- 
' curities appointed by the course of practice-^^ ' 
T hose sm;e ties are-JL-pr ivilege to the opp o- 
site parties which may be waived by those 
■entttlST'Eo exact thm, withoutlrdpainng the 
validity of a,ny after .steps rn:theT)TOCeeding; 
Indeed, the elementary books impose on the 
actor in the suit the obligation of coercing 
his antagonist, by special mandates of court, 
to supply ha time the suretyships which the 
due order of practice ordains for the guar- 
antee of his demands or costs involved in the 
suit (Clarke, Prac. tit 9; Dunl. Adm. Prac. 
145); and when he omits to exact the compli- 
ance of his adversary with rules affecting his 
pai'tieular interest, the presumption should be 
that he intends to waive the obligation, it be- 
ing merely his personal privilege. In this in- 
stance, the libelants proceeded for a series of 
months, conducting a sharp controversy xip- 
on a large demand, with the fact patent upon 
the minutes of the court and before their 
face that the defendants had not taken the 
preliminai-y step to file a stipulation in the 
cause, making answer or offering proofs, and 
they must thereby be deemed in law to have 
waived a claim to that act as a condition to 
the right standing of their adversaries in 
com-t. All the obligations of the defendants 
to the libelants, as to the* manner of conduct- 
ing the cause, were merged in the final de- 
cree. 

The claim, to have the defendants com- 
pelled, at this day, to furnish the seem-ity for 
the costs which accrued, does not rest upon 
any purposed act of the defendants proposed 
to be yet done by them in this cause within 
this court They call for no further action 
or favor in their own behalf, in the district 
court, in the ease. The powers and aid of a 
different and. higher tribunal are now in- 
voked, and the remedy of the libelants if 
any they have, must be in that forum, to 
Screen themselves against further charges on 
account of the action in its subsequent sta- 
ges. The case is fully ended in this court, 
with the exception of the right of the libel- 
ants, at its hands, to execution of the decree 
here rendered, if that be not transferred by 
the appeal to the circuit court The libelants 
make no equity, after the litigation is wholly 
ended here, to have the defendants compelled 
to give the stipulation or bond, not exacted 
at the commencement of the suit, if it be 
competent to the court at this stage of the 
case to grant such application. There would 
be equal fitness, if not a greater propriety, in 
a defendant demanding, after final judgment 
in a cause, that a plaintiff be called upon to 
supply security for costs, which was not im- 
IKtsed upon him, as it might have been, at 
the election of the defendant, before he pro- 
ceeded in the cause. The court interposes its 
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powers to hold parties to the observance of 
its rules who are watchful over their rights, 
and does not break up a completed course of 
practice, pursued without fraud or deception 
on one side, when the other has slept over 
the proceeding with every opportunity to 
object to it and have it rectified, if en-oneous. 
The motion is denied. 

[An app&al from the decree of the district court 
m favor of libelants (Case unreported) was 
taken to the circuit eouft, where the decree of 
the district court was reversed. Case No. 11,- 
063.] 



Case "No. 11,063. 

PHAEO et al. v. SMITH et al. 

[17 Leg. Int. 381.] 

Circuit Court, E. D. New York. 18G0, 

Appeal ix AusiiKALTr— Collision— Misfortuse 
— Ko Fault of Either Vessel. 

[Appeal from the district court of the Unit- 
ed States for the Eastern district of New 
York.] 

[This was a libel in admiralty by Joseph 
W. Pharo and othei-s against Geo. Smith una 
others to recover damages for collision. The 
The decree of the district court was in favor 
of tbe libelants. Case unreported. The dis- 
trict court overruled a motion of libelants to 
require the defendants to file a stipulation 
for costs on appeal. Case No, 11,062.] 

NELSON, Circuit Justice. The libel was 
filed in this case to recover damages for a 
collision between the schooner M. E. Pharo, 
and the schooner Wm. Smith, which happen- 
ed on the night of April 9, 1853, ofE Bame- 
gat. The M. E, Pharo was bound from 
Philadelphia to Rhode Island with a cargo 
of coal; the Wm. Smith on her way from 
New York to Savannah, Georgia. The wind 
Avas heavy and about north-west, the night 
dark. Both vessels had lights at their bows, 
but were not discovered until within some 
one hundred yards of each other. They were 
moving at the rate of about six miles an hour, 
making a combined speed of twelve miles. 
The M. E. Pharo was heading north-east by 
north when she discovered the approaching 
vessel, and then changed her course by fall- 
ing off more eastwardly. The Wm. Smith 
ivas at fii-st heading south by west, and aft- 
erward changed to south-west When the 
vessels first discovered each other, they were 
approaching nearly a-head, the Wm. Smith 
i-ather upon the larboard bow of the M. B. 
Pharo. Both (according to the account given 
by The hands of each) in this position adopted 
the proper movement to avoid a collision. 
The Wm. Smith ported her helm and came 
up into the wind, and the M. E, Pharo the 
same, and fell off. But unfortunately they 
came immediately together, the Smith strik- 
ing the starVward side of the Pharo, head on, 
just aft of the fore chains, and breaking her 
side so that she sank in a few minutes. It 
fs impossible to reconcile the testimony, for 



if the hands are to be believed, upon the re- 
spective vessels, the collision would not have 
happened. The courses given would neces- 
sarily have continued to separate them fur- 
ther and further fi-om each other, and this 
notwithstanding the Pharo starboarded her 
helm and came up into the eye of the wind, 
as stated by those on board, for even then 
she could not have reached the Smith. The 
misfortune, we think, is to be attributed to 
the darkness of the night. With the com- 
bined speed of the vessels, the time between 
the discovery of the lights and the collision 
was very short— less than a minute. There 
seems to have been no neglect of a proper 
look-out on either vessel, and the lights were 
seen as early as the darkness of the night 
would admit We are inclined to think the 
collision was rather the misfortune than the 
fault of either, and shall reverse the decree 
below and dismiss the libel. The respond- 
ents have very much changed the aspect of 
the case by the proofs introduced in this 
court. Decree reversed and libel dismissed. 



PHARO, The WALTER W. See Case No' 
17,124. 



Case Wo. 11,064, 

The PHEBE, 

[1 Ware (263) 265.] i 

District Court, D. Maine, March 13. July 12, 
1834. 

Bill op Lading — Shipper's Lien fok Breach op 

Contract — Chartered Vessel — Owner's 

Right to Contradict Bill op Lading. 

1. The shipper has a lien on the vesesl for the 
execution of a contract by a bill of lading, en- 
tered into by the master, which may be enforced 
by process in rem in the admiralty, 

[Cited in Mendell v. The Martin White, Case 
No. 9,419; The Panama, Id. 10,703; The 
Atlantic. Id, 620; The Flash, Id. 4,857; The 
Susan G. Owens, Id. 13,634; Wilson v. 
Pierce, Id. 17.826; McGuire v. The Golden 
Gate, Id. 8.815; Smith v. The Creole, Id. 
13,033; The Hendrik Hudson, Id. G.358; 
The Regulator, Id, 11,665; The Avon, Id. 
680; The Champion, Id. 2,583; New .ler- 
sey Steam Nav. Co. v. Merchants' Bank, 6 
How. (47 TJ. S.) 435. Cited in brief in 
Thomas v. Osborn, 19 How. (60 U. S.) 28. 
Cited in The China v, Walsh, 7 Wall. (74 
TJ. S.) 68; The Maggie Hammond, 9 Wall. 
(76 U. S.) 451; Ex parte Easton, 95 U. S. 
76; The T. A. Goddard, 12 Fed. 178; The 
Brantford City, 29 Fed. 3^; The Wilming- 
ton, 48 Fed. 508.] 

2. And it makes no difference in this respect 
whether the vessel is in the employment of the 
owner, op be let by a charter-party or parol 
agreement, on the condition that the hirer shall 
have the whole control of her. 

[Cited in Stone v. The Relampago, Case No. 
13,486; Hill v. The Golden Gate, I-d. 6,491; 
Scull V. Raymond, 18 Fed. 550: The Inter- 
national. 30 Fed. 377; The Wilmington, ^ 
Fed. 568.] 

3. In the latter case, if the shipper proceeds 
against the vessel for the fault of the master, in 



1 [Reported by Hon. Ashur Ware, District 
Judge.] 
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not executing a contract, entered into by a bill 
■of lading, the owner may contradict Ine bill of 
lading bv parol testimony, be being a stranger to 
the contract; and intervening as a third person 
for his own interest. 
[Cited in The Illinois, Case No. 7,00oJ 
4. It is only those contracts which the master 
enters into in his quality as master, that specifi- 
cally bind the ship and affect it by way of hen 
-or privilege in favor of the creditor. 

[Cited in The Zenobia, Case No. 18,208; The 
Edwin V. Naumkeag Steam Cotton Co., Id. 
4,301; The Illinois, Id. 7,003; The Wilming- 
ton. 48 Fed. 568.] 

This was a suit founded on a bill of lading. 
The Jibel alleged that on the 24th of August, 
1832, G. W. McLellan, the libellant, shipped 
on board the Phebe, of which Otis Eoberts 
was master, 136 tons of gypsum, consigned 
to Jabez Ellis & Son, of Boston, of the value 
■of ?239.78, the master to have for his freight 
Sill the net proceeds of the sales over that 
^um, for which he signed three bills of lading; 
that the master, instead of carrying the gyp- 
sum to Boston, stopped at Castine, tranship- 
ped, it on board another vessel, and has never 
•delivered it to the consignees. Perkins, the 
owner, filed a claim and put in. an answer to 
the libel, alleging that on the first day of Au- 
jjust, 1832, he' let the vessel to Eoberts, to be 
•employed in the coasting ti'ade, on a parol 
agreement, by which Roberts Tvas to victual 
4ind man and have the entire control of the 
vessel, and that the owner was to have one 
half of her earnings for the hire of the vessel; 
that Koberts having taken the vessel on this 
agreement, to be employed solely by him and 
on his account, went -with her to tiastport, 
jind there purchased on his own account a 
qiiantity of gypsum, or plaster-of-paris, for 
"which he paid in part and agreed to pay the 
balance to Ellis & Son; tliat after the plas- 
ter -was laden, McLellan illegally compelled 
Roberts to give him a bill of lading of the 
plaster in question, as security for the pay- 
ment of the balance due; that it was agi-eed 
between Roberts and McLellan that Roberts 
should sell the plaster, and from the pro- 
ceeds of the" sale, pay over the balance due 
to McLellan to Ellis & Son; that after the 
brig sailed, she became so leaky, by the dan- 
gers of the seas, that the master was obliged 
to put into Castine and there procure another 
vessel to carry the plaster to Boston; that 
Perkins, the owner, had no interest in the 
■contract made by Roberts, and he prays that 
the vessel may be pronounced free from the 
lien, and delivered to him. The libellant, to 
prove his case, offered in evidence the bill of 
lading signed by Roberts, the master. The 
claimant, to prove the facts alleged in the an- 
swer, offered the depositions of the master and 
one of the crew. The master's deposition 
was objected to on the ground that he was 
interested in the result of the suit, and both 
were objected to on the ground that parol 
evidence was inadmissible to control the effect 
•of the bill of lading. 
0. S. Daveis, for libellant 
Mr. Longfellow, for claimant. 
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WARE, District Judge. The case -has been 
argued on the allegations in the libel and an- 
swer, and on the admissibility of the evidence 
offered by the respondent. The general prin- 
ciple that the vessel is liable in specie to the 
shippers, for the non-execution of a contract 
of affreightment by a biU of lading, has not 
been controverted; but it is contended that 
the circumstances of this case take it out of 
the general rule. In the present case, the 
vessel was not in the employment of the 
owner. When a vessel is let by charter- 
party, and the charterer victuals and mans, 
and has the entire control of the vessel, the 
general owner is not responsible for the acts 
of the master. The charterer is substituted 
in his place, and becomes owner pro hac vice. 
There was, in this case, no charter-party in 
writing; but the vessel was let by a parol 
agreement, under which, the hirer was to 
have the entire control of her. The owner 
had no right to interfere in any way in the 
employment of the vessel, while the contract 
remained in force. The master, also, was 
not appointed by him, and cannot therefore 
be considered as his agent, nor can he be held 
directly responsible for his acts. 
, It has been contended in argument, by the 
counsel for the libellant, that though the 
owner has divested himself of all right of con- 
trol with respect to the employment of the 
vessel, yet as he receives for the hire of the 
vessel, not a fixed and stipulated sum, but a 
certain proportion of the freight and earnings, 
be they more or less, he is directly interested 
in the freight, and ought to be held jointly lia- 
-blewith the hirer. The principle on which the 
owner Is bound for the acts of the master is 
supposed to be borrowed by the maritime law 
directly from the exercitory action of the 
civil law. He is not liable iu his character of 
owner or proprietor of the vessel, but as em- 
ployer, for that is the meaning of the word 
"exercitor." In that character he is respon- 
sible for the acts of the master, fii-st, be- 
cause he is his 'agent and is appointed by 
him, and subject to his orders, and secondly, 
because he is entitled to the earnings of the 
vessel. The definition of exercitor is, the 
person who receives the earnings of the ves- 
sel. "Exercitorem autem- eum dicimus ad 
quern obventiones et reditus omnes peiven- 
iimt." Dig. 14, 1, 1, 15. . As the profits of 
the vessel were to be equally divided between 
the general owner and the charterer, it is con- 
tended that they are liable as joint exercitor s; 
that the form of the conti-act constituted 
them, in fact, partners in the business car- 
ried on by the vessel. The argument is cer- 
tainly not without force, and would deserve 
to be maturely considered if the question 
could be considered as an open one in this 
country. But it is too firmly settled by ju- 
dicial decisions to be now brought into con- 
troversy. The cases of Reynolds v. Toppan, 
15 Mass. 370, Taggard v. Loring, 16 JVIass. 
33G, Thompson v. Snow, 4 Greenl. 268, and 
Emery v. Hersey, 4 Greenl. 407, have fixed 
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the legal construction of a contract like this. 
The general principle is that when, by a 
contract of chai-ter-party, the charterer takes 
the vessel into his own possession and con- 
trol, and navigates her by his own master 
and crew, he alone is responsible for the acts 
of the master; and these cases decide that 
it makes no difference, in this respect, al- 
though the owner may be so far interested in 
the V03'age that he receives for the hire of 
his vessel a certain proportion of her earn- 
ings, instead of a nxed sum. Although this 
mode of determining the hire of the vessel 
gives to the contract the aspect of a partner- 
ship transaction, it is not admitted to di-aw 
after it the consequences of a partnership, 
but is considered merely as an equitable 
mode of ascertaining the charter, or the real 
value of the use of the vessel. And the rule 
of construction applied to contracts in this 
form, is analogous to the other decisions of 
the maritime law, and the law merchant It 
was formerly a common practice, and is now 
perfectly legal for seamen to engage, not for 
wages, at a fixed and stipulated price, but for 
a share of the freight and profits of the ad- 
venture. It is still customary in some branch- 
es of business, as in the fisheries, both in the 
cod and whale-fisheries, for seamen to en- 
gage on shares, by which they become di- 
rectly interested in the profits of the voyage; 
but contracts of this kind have never been 
considered as constituting partnerships, in the 
proper sense of the word, and the incidents 
belonging to a contract of partnei-ship have 
never been considered as applicable to them. 
So a. clerk may agree with a merchant to re- 
ceive as a compensation for his services a cer- 
tain portion of the profits of the business, in- 
stead of a fixed salary, without being involved 
in the liabilities of a partner; that is, he may 
stipulate for a contingent compensation, to 
be ascertained by some future event, and that 
event may be the issue or success of the busi- 
ness in which he is employed. 3 Kent, 
Comm. 33. The distinction is, whether he is 
interested in the profits, as profits, or wheth- 
er recourse is to be had to them only to de- 
termine the measure of his compensation. 
The distinction savors, it is true, of refine- 
ment and subtlety, and its solidity and jus- 
tice has been questioned by high authority 
(Ex parte Hamper, 17 Ves. 404), but it is too 
firmly established to be now brought into 
doubt. The principle is applied, in the cases 
cited, to the hire of a vessel upon the terms 
on which this was hired. If, then, this ac- 
tion had been brought against the owner in 
personam, it could not have been sustained. 

Inasmuch as the owner cannot be held di- 
rectly and personally responsible in this 
case, it is contended that he cannot be indi- 
rectly held, by subjecting his property to 
tliis responsibility. The argument is, that 
the liability of the vessel is merely collat- 
eral or accessory to that of the owner, and 
stands in the nature^ of a surety or pledge. 
This objection admits of two answei-s. In. the 
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first place, conceding it to be correct In prin- 
ciple that the liability of the vessel is only 
collateral and subsidiary to that of the per- 
sonal responsibility of the owner, by the 
owner in this case is meant, not the pro- 
prietor but the employer. Roberts, the char- 
terer, is for this purpose the owner; he is 
the exereitor, and it is to the quality of ex- 
ercitor or employer that the liability is at- 
tached. Allowing, then, the liability of the 
vessel to be not primaiy but collateral, it is 
collateral to that of Robex-ts. But the argu- 
ment is founded on a misconception of tlie 
true principles of the law. This rule, by 
which the vessel is bound in specie for the 
acts of the master, is not derived from the 
civil law, but has its origin in the maritime 
usages of the middle ages; and it is to these 
usages that we must look to ascertain its 
true character. The civil law considered the 
master as the simple praepositus, or agent of 
the owner or exereitor, and authorized him 
to bind his principal in all matters i-elating 
to the business with which he was intrasted. 
Dig. 14, 1, 1, 7. The act of the master, 
while acting within the limits of his au- 
thority, bound the principal in the same 
manner as it would if it had been the act of 
the principal himself. If there were sev- 
eral exercitors, each was bound in solido, 
that is, to the full amount of the obligation 
contracted by the master, because he was 
the praepositus of each exereitor; and also 
in favor of the creditor, ne in plures adver- 
saries distringatur qui cum uno contraxerit. 
Dig. 14, 1, 1, 25; Id. 14, 1, 2. The exercitoi* 
was equally bound for the acts of the mas- 
ter, whether the obligation was ex contractu 
or ex delicto, and whether resulting from 
the fraud or negligence of the master; not 
indeed by the exercitory action which re- 
lates exclusively to the contracts of the mas- 
ter, but by other appropriate actions of the 
law. Huber. Prselect. .Tur. Civ. Lib. 14, 1, 
8; Dig. 4, 9, 3, 1; Id. 4, 9, 4; Id. 44, 7, 5; Id. 
47, 5, 1; Voet, ad Pand. 14, 1, 7. But for 
the obligations of the master ex delicto, if 
there were several exercitors, each was 
bound only for his own propox-tion. Dig. 
4, 9, 7, § 4 and 5. But by the maritime usages 
and customs of the middle ages, which, hav- 
ing been generally adopted by merchants, 
silently acquired the force of a general law, 
the master, who was ordinarily a part own- 
er (see Consulat de la Mer, passim, particu- 
larly chapters 46-57, or chapters 1-11 of the 
edition of Pardessus. .Tugemeus d'Oleron, 
art. 1; Droit Maritime de Wisbuy, Pardessus 
Ed.,_ai*t. 15* Collection des Lois Marltimes, 
p. 4iO, note 7), was not considei-ed as properly 
the agent or "mandatary of the other part 
owners, but rather as the administrator of 
the property, that is, of the vessel which 
was intnisted to his care and management. 
He was authorized to employ it for the com- 
mon benefit of all the owners, more in the 
character of the acting partner of a soeiet6 
en commandite, or limited partnership, than 
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in that of agent for his co-owners. As the 
gerant or active partner, he "was authorized 
to act for the other owners, and hind them 
in all matters relating to the employment of 
the vessel, to the extent of their interest in 
it; or to speak more correctly, to bind the 
property itself which was confided to his ad- 
ministration; but his authority did not es.- 
/tend to a sale of the ship without the ex- 
press consent of his co-owners, except in a 
case of necessity. Consulat de la Mer, e. 
2oG, The ship and freight were pledged for 
the fulfilment of these obligations, and 
might be seized and sold to satisfy them. 
This is evident from many chapters of the 
Consulate of the Sea, the most complete and 
authentic record of these primitive usages 
and customs. Consulat de la Mer, cc. 58, 
03, 72, 138, 186, 193, 227. Thus all the con- 
tracts of the master with the mariners for 
their wages, with material-men, for repairs 
and supplies of rigging, or for provisions, or 
other necessaries for the vessel, involved a 
tacit hsTothecation of the ship and freight. 
But he was not authorized, in his character 
as master, and as representing his co-own- 
ers, to bind them beyond the value of their 
share in the ship and freight To do more 
than this, he must have a special power for 
that purpose. Consulat (Boucher's Trans.) 
c. 34. He was the agent or representative 
of the other owners, only so far as they had 
confided their capital to his administration. 
If the vessel was lost before the creditors 
were paid, they had no remedy except 
against the master. The other part own- 
ers were discharged from all responsibility- 
Let the lender, th-sa, says the Consulate, 
take care how he lends, for the owners lose 
enoiagh when they lose their shares. Chap- 
ter 239, or 194 of the edition of Pardessus. 
The master could not, therefore, in the 
proper sense of the word, bind the owners, 
personally, at all, because they could al- 
ways withdraw themselves from their per- 
sonal responsibility by abandoning the ship 
and freight 2 Pard. Lois Mar. p. 235, note. 
If there were some exceptions to the gen- 
eral rule, in eases where the other part own- 
ers were present, and unreasonably refused 
to contribute their proportion towards the 
necessary repairs and outfit of the ship, as 
in the case mentioned In the Consulate 
(chapters 239 and 243; and see note of Par- 
dessus cited above), these are but exceptions 
standing on their own peculiar reasons, and 
applied only when the owner was present, 
and when it might be imputed to them as a 
fault that they unreasonably refused to con- 
tribute to the necessary expenses of the 
ship. But in a foreign port, or where the 
owners were not present, and the master 
was acting under the general authority 
which the law or custom gave him as mas- 
ter, he could only bind the ship and freight. 
It was for this reason that Emerigon, whose 
mind was deeply imbued with the maritime 
traditions of the middle ages, says that the 
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liability of the owners to answer for the 
acts of the master is rather real than per- 
sonal. The legal power of the captain, says 
he, does not extend beyond the limits of the 
vessel of which he Is master, that is, admin- 
istrator. He cannot bind the other prop- 
erty of the owners, unless he have a special 
power for that purpose. Contrats a la 
(Jrosse, c. 4, § 11. There was the same lim- 
itation of the responsibility of the owners, 
whether the demand of the creditor was 
founded on the contract or tort of the mas- 
ter, or whether the damage for which he 
sought reparation resulted from the fault of 
the master, or the defects or insufficiency of 
the vessel, or her tackle or apparel. Con- 
sulat de la Mer, c. 227 and 63-72. When- 
ever a merchant formed any engagement 
with the master, he could look for his se- 
curity only to the master himself, and to the 
capital of the owner, the administration of 
which was confided to him, that is,, the ship 
and the freight Thus we find, when the 
principle is traced back to its source, that it 
is by no means correct to say that the lia- 
bility of the vessel is merely collateral or 
accessory to that of the owner. On the con- 
trary, in the origin of the custom the pri- 
mary liability was upon the vessel, and that 
of the owner was not personal but merely 
incidental to his ownership, from which he 
was discharged either by the loss of the ves- 
sel or by abandoning it to the creditor. But 
•ifhile the law limited the creditor to this 
part of the owner's property, it gave him a 
lien or privilege against it in preference to 
his other creditors. This limitation of the 
responsibility of owners, though generally if 
not universally received by the maritime 
states of continental Europe, at least so far 
as relates to obligations arising from the 
faults of the master, has never been adopted 
In England or in this country, as a mercan- 
tile usage or customary law. Several acts 
of parliament have limited the responsibil- 
ity of owners for the tortious acts of the 
master, to the value of the ship and freight, 
but the common, like the civil law, holds the 
owner responsible without limitation. Abb. 
Shipp. pt 3, c. 5. And what is alone mate- 
rial in this case, the principle that the ship 
and freight are bound for the acts of the 
master, has been incorporated into the mari- 
time jurisprudence of England, though from 
the limited jurisdiction of the admiralty, the 
shipper cannot have the full benefit of It 
Abb. Shipp. p. 93. In this country the lien 
is not only acknowledged, but is enforced 
by our courts of admiralty. And having 
been borrowed from the general maritime 
law, or the customs and usages of the sea, 
we must look to them, rather than to our 
own peculiar maritime jurisprudence, for its 
ti-ue character and the cases to which It ap- 
plies. By that law, the master's authority 
to bind the vessel is the same, whether he is 
appointed by the owners, or the ship is let 
to him by a charter-paily. The Consulate 
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of the Sea (chapter 289) presents a ease of 
the letting of a ship by a contract identical 
in all its conditions with this, (the contracts of 
commenda or eommande,) to he employed 
by the hirer for a share of the profits, and 
the ship is declared to be liable in the hands 
of the hirer, and he to be answerable to the 
ownei-s. Whoever deals with the master, 
in all cases where he is acting within the 
scope of his authority as master, is entitled 
to looii to the ship as his secmrity. There is, 
therefore, no foundation in law for the dis- 
tinction insisted upon by the respondent's 
<'OUE&eI. Nor has it any more foundation in 
reason or mercantile policy. If this privi- 
lege is given as an additional security to the 
merchant, the reason for it is quite as strong, 
to say the least, when the ship is employed 
under a charter-party, as when it is in the 
employment of the owner. The owner has 
his remedy against the charterer. 

The other question is, whether the re- 
spondent can, in this case, be admitted to 
contradict, by parol evidence, the bill of 
lading executed by the master. The ques- 
tion is not whether the master can himself 
contradict it, or the employers of the vessel 
by whom he is appointed and for whose 
acts they are responsible. The proprietor 
in this case intervenes as a third person, 
who has no interest in the contract between 
the master and shipper. The rule of law 
that parol evidence shall not be admitted to 
control or contradict a contract reduced t^ 
writing, applies between those who are par- 
ties to .it and those who represent them or 
derive their rights from them. It does not 
apply against third persons, whose rights 
may be incidentally affected by the contract 
Admitting, then, that the bill of lading is 
conclusive against the master, which is un- 
doubtedly true as a general rule, it does not 
follow that it is so against the respondent, 
who is a sti-anger to the contract. It would 
open a wide door for fraud if tnird persons 
could in this way be precluded from prov- 
ing the truth. The bill of lading, says Va- 
lin, is conclusive against- the assured, and 
nothing can be admitted against its tenor. 
2 Valin, Comm. p. 139. He is a party to it 
But it is not conclusive on the insurers. 
They may disprove it by every species of 
legal evidence. Emer. Ins. c. 11, § 3; 2 
Valin, Oomm. p. 144. Nor is the bill of lad- 
ing conclusive against other shippers, in 
eases of Jettison and contribution. Valin, 
Sur Ordonnance de la Marine, liv. 2, tit. 3, 
art 7; Id., liv. 3, tit 8, art. 9. "The naut- 
ical laws of all times, have," says Boulay 
Paty, "given to the bill of lading the char- 
acter of proof; it is received not only be- 
tween the master and merchant shipper, 
but also against the insurers and all other 
persons, saving the right to prove fraud or 
collusion. It is beyond doubt that third 
persons, who are not parties to the bill of 
lading, have a right to contradict and prove 
its incorrectness by every species of proof." 



2 Cours de Droit Mar. p. 306. The proprie- 
tor, who in this case is a stranger to the 
contract, may, on the principles both of the 
common and maritime law, be admitted to 
explain and contradict it by every species of 
legal evidence. 

After the foregoing opinion was delivered, 
the cause was continued on the motion of 
the iibellant to enable him to introduce fur- 
ther evidence in support of the libel. The 
principal evidence was the testimony of Mr, 
Buekman, who at the time of the transaction 
was a clerk in the store of the Iibellant He 
stated that Roberts, in the first place, pur- 
chased 220 1-2 tons of plaster, of McLellan, 
on account of the owners; that the original 
intention of Roberts was to cany the plas- 
ter to New York, but that after the brig was 
loaded, it was found that she leaked so bad- 
ly that it was necessary to take out part of 
the cargo, namely, about eighty tons; that 
the sale was then rescinded, and the destina- 
tion of the vessel changed to Boston; and 
that it was agreed that the master should 
carry the plaster which remained on board, 
on freight, and receive for the freight all the 
proceeds of the sale over ?2o9.78, which was 
the price he had agreed to pay for it 

The respondent offered the depositions of 
Roberts, the master, and Gray, one of the 
hands. Gray stated that when Roberts ar- 
rived at Eastport he went to McLellan, and 
asked him to put on board a cargo, on 
freight; that McLellan declined, on account 
of the low price of plaster, and that Roberts 
afterwards purchased of him a cargo of 
plaster, intending to cany it to New York, 
but on account of the leaky state of the 
vessel part of it was relanded by the order 
of McLellan. Roberts, in his deposition, says 
that he purchased the plaster of McLellan, 
and that, after the vessel was loaded, Mc- 
Lellan required him to sign bills of lading 
of the plaster as being shipped by him, as 
security for the sum due for the purchase, 
and for cash advanced; and that after the 
bills were signed, McLellan agreed that in- 
stead of delivering the plaster to Ellis & 
Son, he might sell it, and pay over to them 
the sum due, that is, .?2o9.78, and that he, 
not being much acquainted with bills of 
lading, thought that he might properl/ 
enough sign the bills, as he was requested. 

WARE, District Judge. It has been sug- 
gested at the argument that after the Phebe 
put into Castine, and the cargo was tran- 
shipped into another vessel, it was actually 
carried to the port of destination, although 
it is not pretended that it was delivered to 
the consignees, or the proceeds of the sale 
deposited with them. But it is argued that 
the Phebe having been disabled by the dan- 
gers of the seas from pursuing the voyage, 
and the goods having been transhipped to be 
conveyed in another vessel, she is discharged 
from the lien, and that, if any exists, it at- 
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taches to the vessel to wliich they were 
ti-ansferred. The argument proceeds on the 
assumption that the Phebe was prevented 
from perfoi-ming the voyage and delivering 
the cargo, according to the terms of the bill 
of lading, by the dangers of the seas. But 
the fact, according to the evidence, was oth- 
erwise. It appears that she was in a leaky 
condition when the plaster was taken on 
board, and without meeting with any bad 
weather, or any accident, she was obliged 
to put into port because she was, in fact, 
unseaworthy and unfit for the voyage. The 
goods were laden on board the Phebe, aijd 
she became bound for the performance of the 
contract, supposing it to be a contract of 
affreightment, unless she was prevented by 
some of the perils excepted in the bill of lad- 
ing. Whether the other vessel into which 
they were transhipped, might not also be 
liable, is a question which does not arise in 
this case. 

But the principal question which arises on 
the new evidence is, whether there was in 
this case a bona fide contract of afEreight- 
ment, or whether it was a contract for a sale 
of the goods, disguised under the form of 
an affreightment. I agree with the respond- 
ent's counsel, that if this bill of lading was 
used merely as a, disguise to cover a sale, or 
if it were an anrangement resorted to as a 
security for the payment of the purchase- 
money, it could create no lien on the vessel; 
and if such were the contract, it is imma- 
terial whether the purchase was made by 
the master on his own account, or on the 
account of his owners. In neither case 
would the vender be entitled to a lien on the 
vessel for his security. It is only those con- 
tracts which the master makes in his quality 
as master, that specifically bind the ship, 
and affect it by way of a lien or privilege in 
favor of the creditor. But is there any evi- 
dence that this was not a bona fide contract 
of affreightment? It is proved by a bill of 
lading in the usual form. Though this is not 
binding and conclusive with respect to third 
persons, it is, with respect to them, evidence 
of a high character. It may be impeached; 
but it is not lightly to be presumed that par- 
ties, who put their contracts into writing 
with all the usual forms and solemnities 
which belong to it, intend a different contract 
from that which the written agreement plain- 
ly expresses. It belongs to him who im- 
peaches it to show by satisfactory evidence 
that it is a simulated contract. 

The first circumstance relied on for this 
purpose appears on the face of the paper. 
The master was to receive for his freight, 
not a fixed and certain sum, but all that the 
plaster should sell for over a certain sum. 
This is an unusual mode of settling the 
amount of freight, but there is nothing ille- 
gal in such an agreement. The master could 
lose nothing but the run of the vessel, for 
he would be discharged by delivering the 
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cargo to the consignees, and for his compen- 
sation he might be willing to take the risk 
of the market Another circumstance relied 
upon is, that at the time when the bill of 
lading was executed, a bill of parcels was 
delivered by McLellan to the master, in 
which 220 tons of plaster was charged to 
the brig, with some other small charges, and 
credit was given for the plaster returaed, 
and the account was balanced by this sum of 
§239,78, to be paid to Ellis & Son, as per bill 
of lading. It is argued that this paper shows 
clearly that there was a sale of the plaster, 
and that the biU of lading was only given as 
a security for the payment. But this paper 
is not a contract nor legal evidence per se 
of a conti-act. It is but a memorandum of 
one of the parties, and is satisfactorily ex- 
plained by the parol evidence. It is proved 
that in the first instance there was a sale of 
the plaster, and when it was found, from the 
leaky condition of the vessel, that she was 
unfit for the intended voyage to New York, 
eighty tons of the plaster was relanded, aiiJ 
the voyage changed from New York to Bos- 
ton. Buckman, the clerk of the libellant, 
says that the contract was rescinded and a 
new agreement made, by which the master 
was to take the plaster on freight. Roberts 
says that although the plaster was consign- 
ed to Ellis & Son, he was authorized to sell 
it and pay over the amount named in the 
bill of lading, instead of delivering the plas- 
er to Ellis & Son. Now as Roberts was to 
have for freight all that the plaster should 
sell for over a certain sum, and that if it 
sold for no more he would have nothing, it 
was but reasohable that he should have the 
power of trying the market, and getting the 
best price that could be obtained. The 
memorandum given to Roberts may be con- 
sidered as giving him an implied, authority 
to sell the plaster and pay over the balance 
of the amount, instead of delivering it to the 
consignees. The only evidence opposed to 
this view of the transaction is that of Rob- 
erts himself. He says that the bill of lading 
was given merely as a security for the pay- 
ment of the purchase-money. Now, waiving 
all objection to the admissibility of his tes- 
timony, as a witness to impeach an instru- 
ment to which he is a party, his testimony 
alone and unsupported, for Gray, the other 
•witness, left the vessel before she sailed, is 
insufficient to overbalance the credit due to 
the bill of lading, sustained as it is bv the 
direct testimony of Buckman. 

[NOTE. The vessel was sold on the issuing 
of a venditioni exponas, and the counsel for 
libelant subsequently moved for a rule on the 
marshal to pay into court the residue of the 
money for which the brig was sold. The mo- 
tion was granted. Case No. 11,065. A mo- 
tion was thereupon made, by the counsel for 
the actor, for a monition to Perkins, the pur- 
chaser, to show cause why he should not pay to 
the marshal the balance of the purchase money, 
which is unpaid. The motion was granted. Id. 
11,066.1 
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Case No. 11,065. 

The PHEBE. 

[1 Ware (354) 360.] i 

District Courts D. Maine. Feb. 7, 1837. 

Motion fob a Rule on the Marshal to Pat 

THE Proceeds into the Registry. 
, 1- When property has been ordered to be sold 
by the admiralty on process in rem, the gross 
proceeds of the sale, deducting only the expenses 
ot the sale, aie paid into the registry. 

2. All claims, liens, or charges on the proper- 
ty must be presented to the court for allowance, 
and are not paid but by order of the court. 

3. The liens which the officers of the court 
have for their fees and expenses do not in this 
respect differ from other liens or privileged 
debts. 

4. A wharfinger has a lien on a vessel for 
wharfage. But when a vessel is under ai-rcst 
on legal process and in the custody of the law, 
he cannot enforce his lien by a detention of the 
vessel. He must apply to the court for its al- 
lowance, and it will be ordered to be paid in 
concurrence with other liens standing in the 
same rank of privilege. 

tCited in The Kate- Tremaine, Case No. 7,622: 
Gilbert Hubbard & Co. v. Roach, 2 Fed 
394; The Young America, 30 Fed. 790.] 

[Cited in Citj- of Jeffersonville v. The John 
Shalleross, 35 Ind. 23.] 

At a former term of the court, a decree 
was obtained by McLellan against the Phe- 
be, for the non-performance of a contract of 
the master by a bill of lading, for the trans- 
poitatiou of certain merchandise described 
in the libel from Eastport to Boston. [Case 
No. 11,064,] A venditioni exponas was is- 
sued, on which the vessel was sold, and the 
return of the marshal states that the brig 
was sold to "Robert Perkins, of Castine, he 
being the highest bidder therefor, for §370, 
upon a credit of nine months, and I have 
taken notes signed by said Perkins and G. 
J. Abbot for said sum." It is admitted that 
the brig was sold on a credit with the as- 
sent of the agent of the libellant, who was 
present; and one of the notes given, for 
$56.75, was delivered to and accepted by the 
attorney of the libellant in part payment. 
The term of credit on which the sale was 
made having expired, C. S. Daveis, proctor 
for the libellant, moved for a rule on the 
mai-shal to pay into court the residue of the 
money for which the brig sold. 

The mai-shal, in his answer to the motion, 
states: 

That the Phebe was seized by virtue of a 
warrant of arrest issued on the libel, by 
Isaac AUard, a deputy, by whom Charles J. 
Abbot was appointed keeper of the brig, with 
the following written orders: "This certifies 
that I have this day appointed Charles J. 
Abbot, of Castine, keeper of the brig Phebe, 
owned by Robert Perkins of said Castine; 
and I authorize the said Abbot to detain 
said brig and safely to keep her in said port, 
at some safe and convenient wharf, and to 



1 [Reported by Hon. Ashur "Ware, District 
Judge.] 
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keep suitable fenders and apparatus attach- 
ed to her to keep the same from injury, and 
all such services to be at my expense, (Sign- 
ed) Isaac Allard, Dep. Marsh." 

That immediately after the sale, the fol- 
lowing bm was presented by Mr. Abbot, the 
keeper, and payment demanded. 

Wharfage of the brig Phebe, from 
aiarch 13th, 1833, to Oct 1^, 1834, 
at Is. 6d per day .?145..50 

btorage of sails and rigging for the 
same time ''S 00 

Stripping the Phebe and securing "her' 
her tackle, &e., and taking care of the 
same for the same time 40 00 



$210.50 
That, considering the bill exorbitant, he 
declined paying it, and that after some dis- 
cussion, it was agreed to refer the bill to 
Thomas Adams, a merchant of that place, 
who awai-ded the sum of $181.75, in full for 
the several chai-gesof the bill, which was paid 
by deducting it from the sum due for the 
brig, and he took Abbot's receipt for it. That 
the costs due to the clerk have been paid to 
him, and the balance, being $56.75, he has 
paid to P. H. Greenleaf, counsel for the 
libellant; that Wm. McLellan, the father of 
the libellant, was present at the sale at the 
libellant's request, and was present when 
the bill was settled; that the wharf and the 
store, where the vessel lay and the rigging 
was stored, belonged to Perkins, the owner 
of the brig, and tliat Abbot was understood 
to be his attorney. 

C. S. Daveis, for the motion, 
Mr. Longfellow, contra, 

WARE, District Judge. There is one ir- 
regularity in the proceedings of the mai-shal, 
which, though not made subject of com- 
plaint, nor remark at the argument, it may 
be proper to notice. The brig, in this case, 
was sold on a credit. The precept under 
which he sells, precludes the idea of credit, 
for it directs him to pay the proceeds into 
the court within ten days after the sale. In 
the present instance, as the agent of the li- 
bellant, and the claimant and owner were 
both present at the sale, and assented to the 
credit, the claimant, in fact, being the pur- 
chaser, it does not now lie with them to 
make the objection, though it necessarily pre- 
vented the marshal from complying strictly 
with the terms of the precept. Tlie term of 
credit having expired, the counsel for the 
libellant now moves for a rule on the max*- 
shal to pay the money into the registry. The 
marshal, in his answer, states that part of 
the proceeds had been paid to the proctor of 
the libellant; that the fees due to the clerk 
had been heretofore paid into the registo-; 
that $181.75 he paid at the time of the sale 
to Charles S. Abbot, the keeper, for wharf- 
age, storage, &c., by deducting that sum from 
the amount of sales. It is not undei-stood 
that the libellant requires the payment into 
the registry of the part which has been paid 
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to his proctor, and tlie amount due to tlie 
<'lerk for fees lias iDeen already paid over. 
The motion I understand as calling for the 
residue, that is, the sum paid to Abbot, and 
what the marshal has retained as his own 
proper fees. It is not apparent what interest 
the libellant has in having paid into the 
registry the proper legal fees of the marshal, 
but as a question of practice it may be prop- 
-er to consider it. There is no more doubt 
■of the marshal's right to charge the expenses 
of custody on the proceeds of the sale, than 
there is of his right to his legal fees for the 
service of the precept. He is personally re- 
sponsible for the safe-keeping of the prop- 
erty from the time of seEzure to the sale. If 
he holds the possession by a keeper, as he 
ordinarily must do, he has an unquestion- 
able right to have this expense charged on 
the property. The question now raised is, 
whether he is authorized to adjust and pay 
such charges, and deduct them from the pro- 
ceeds, before they are paid into the registrj-; 
<ir whether the whole proceeds of the sale 
;are first to be paid in, and these, as well -as 
other charges, are to be submitted to the 
•court, and not paid until they are allowed 
4ind ordered to be paid by the court. The 
terms of the precept seem to furnish a con- 
clusive answer to this question. They are, 
that, "the moneys arising from said sale, aft- 
■er deducting the proper charges attending 
the same, you will pay into the registiy of 
our said district court, within ten days there- 
-af ter." That is, the gross proceeds are to be 
paid into the registry, deducting only the 
proper charges of the sale itself. 

The ninetieth section of the act of March 
:;^d, 1799 [1 Stat 697] commonly called the 
^'Collection Act," has been referred to as au- 
thorizing the marshal to adjust and pay such 
■charges, before paying the money into court. 
That act, after directing the manner of the 
sale, provides that "the amount of such sales, 
4ifter deducting all proper charges, shall be 
paid, within ten days after the sale, by the 
pei-son selling the same, to the clerk, &c., to 
be by him, after deducting the charges which 
■shall be allowed by the court, paid to the col- 
lector," &c. In the first place, it may be re- 
marked that. the provisions of this section in 
its terms relate solely to the sales of mer- 
■chandise and vessels condemned by virtue 
■of that act. It is confined, therefore, by its 
terms, to eases of revenue seizures-in which 
the United States are prosecutors, and does 
not profess to regulate the general practice 
of the court, proceeding as an instance court 
In private libels. And in the second place, 
a just interpretation of the act will not, as it 
appears to me, authorize tlie marshal to set- 
tle and pay such charges in cases falling 
strictly within the terms of the act. The law 
says that the marshal shall pay the amount 
to the clerk, "deducting all proper charges." 
But the charges he is authorized to deduct do 
not include all the expenses which- are a 
charge on the property; for the clerk, in the 



same section of the act, is directed to pay the 
amount to the collector, deducting charges al- 
lowed by the court The proper charges men- 
tioned by tbe statute, to be paid by the mar- 
shal, are the expenses incident to the sale, 
not such as are proper to be included in the 
bill of costs taxed by the court That this is 
the construction which the law has uniform- 
ly received, is evident from the words of the 
precei>t, which has been framed upon it. If, 
therefore, the provisions of this section of the 
act are construed as governing the practice of 
the court in cases which do not arise under 
that law, they will not extract this case from 
its difficulties. But the statute, on the con- 
struction which has been put upon it, is only 
in affirmance of the common practice of the 
admiialty. In a proceeding in rem, the ves- 
sel is always taken into the custody of the 
law; and when it has been decreed subject 
to the libellant's claim, and ordered to be 
sold to satisfy it, the whole proceeds of tlie 
sale, deducting at most nothing more than 
the expenses of the sale, are paid into the 
court, and, like the thing itself before the 
sale, remain in the custody of the law. All 
persons having claims against them, of what- 
ever kind they may be, must make them in 
court, and the money is never paid out but 
to one who shows a legal right to it. The 
propriety of tliis practice is obvious, if it 
be considered only in reference to the ex- 
penses of the prosecution. These expenses 
form a lien, or are a privileged debt against 
the property. 1 Yalin, Comm. p. 362; Cleirac, 
Jurisdiction de la Marine, art. 5, note 15. 
And all the expenses of justice naturally 
stand in the same rank of privilege. All 
persons having claims of this kind have a 
right to look to the proceeds of the sale, for 
their pay, and all are entitled to be paid 
concurrently. Now the case may happen in 
a protracted and expensive course of litiga- 
tion, or by the accidental destruction of a 
large part of the property arrested, that the 
whole proceeds of the sale may not be enough 
to pay the expenses of the suit In such a 
case it would be inequitable for one to receive 
his pay in full, and for another to be turned 
over to a personal demand against the parties 
to the suit Equity requires in such a case, 
and so is the law of the court, if the balance 
of the expenses is not obtained from the par- 
ties to the suit, who are liable for them, that 
the proceeds of the sale should be divided 
among the several claimants, pro rata. 

But there may be a variety of claims 
against the thing sold, standing in different 
degrees of privilege. Suppose as in the pres- 
ent case it be a vessel. There may be sea- 
men's wages, bottomiy bonds, and claims of 
material-men for supplies, all being privi* 
leged debts, and all the creditoi-s having a 
right to look to the ship for then: pay, and 
after she is sold, having the same right to 
look to the proceeds ia the registry. It is the 
familiar and daily practice of the admiralty 
to entertain petitions against the proceeds in 
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tlie registiy, In favor of creditors having a 
privilege against the vessel. Tlie proceeds of 
the sale are as much pledged to them as the 
vessel herself. The court having possession 
of the pledge, which it has from the time it 
is arrested under its process, it neeessai-ily 
heeomes a duty to preserve it for all who 
have an interest in it, or claims upon it. If 
it allowed claims to be interposed and paid 
before the legal right of the claimant was es- 
tablished, it would be nothing else than allow- 
ing a man's property to be taken from him 
without his consent, and without judgment 
of law. When the property is sold, there- 
fore, the whole proceeds of the sale are 
brought into court, and every person claim- 
ing a right to them, whether by way of lien 
or otherwise, must make his claim there. All 
having liens on the property, or a right in 
the proceeds, may intervene for their own 
interest, and make themselves parties to the 
cause, as well after as before the sale; and 
when parties, they are so not only for the 
purpose of enforcing their own rights, but 
of contesting the claims of others interfering 
with their own. The officer who executes the 
precept for the sale, has no more authority 
to settle and pay one claim than another; he 
has no more authority to allow and pay any 
of the expenses which have accrued in the 
prosecution, than he has any other privileged 
debt. The liens created by law in favor of 
these debts, do not differ from any other 
liens, except in the rank of their privilege. 
These, like all others, can only be allowed 
and established by virtue of a judgment of 
tlie C0U1I; 

But it is argued that the principal items 
from which a deduction was made, and to 
which the main objection is made, that is, 
the wharfage, storage, &c., are privileged 
debts, constituting a lien on the property, 
and that the owner of the wharf and store 
had a right to detain the vessel until they 
were paid. It was under this idea that the 
marshal paid the demand, by deducting the 
sum from the amount of the sale. I admit 
the law that the owner of a wharf has gen- 
erally a lien on a vessel for the wharfage, but 
I do not admit that he has, in a ease of this 
kind, such a lien as authorizes him to detain 
the vessel for his pay. The right of deten- 
tion is founded on possession, and necessarily 
suppo'Ses that the person having such right 
has the possession, or at least, the quasi pos- 
session of the tiling. 1 Story, 23q. Jur. p. 483, 
note 506. But in this case, after the vessel was 
an'ested on process from the couil, she was 
in the custody of the law, and subject to the 
order of the court, and continued to be so un- 
til she was sold. It cannot be admitted that 
the wharfinger, by permitting her to lie at 
his wharf, withdrew her from the custody of 
the law or the possession of the court His 
lien for wharfage, admitting it to exist, was 
not one which could be enforced by a deten- 
tion of the vessel, but only by an application 
to the court, and that not in exclusion, but in 



concurrence with other liens standing in the 
same degree of privilege. Nor is there any 
hardship in qualifying his lien in this waj-. 
She was under arrest on legal process, and he 
must be presumed to know, for no one can 
plead ignorance of the law, that his claim 
for whai-fage, like all other claims against 
the vessel, must be presented to the court for 
allowance before it could be paid. 

It is further said that the charge in this 
case is reasonable and moderate, and that if 
the money were paid into the registry, the 
court would immediately order it to be paid 
out again on the same charge. The answer 
is, that the court had no opportunity of in- 
foi-ming itself whether it be reasonable and 
moderate or not; and it will not be ques- 
tioiied, it being a charge on the property 
which accrued in the prosecution of the suit 
and while it was in the custody of the law, 
that it is peculiarly the duty of the court to- 
be satisfied that it is reasonable and proper 
to be paid, before the claim is allowed. In 
the mean time, the libellant demands that the 
money be paid into the registry according to- 
the direction of the precept, and it cannot 
have escaped the counsel on the other side 
that he intends to contest this very item, and 
demand the judgment of the court whether 
the charge, imder all the circumstances, is 
reasonable and proper to be allowed. My 
opinion is, that a rule must pass for the mar- 
shal to pay the money into court. 

It appears from the marshal's answer that,^ 
in point of fact, the money has never been 
paid by the purchaser. It was deducted 
from the amount of the sale, and thoughj 
nominally it was for the keei>er, yet by far 
the largest part is for the benefit of the pur- 
chaser, who was also the owner. The vessel 
lay at his wharf, and the rigging was kept 
in his store. See The Collector, 6 Wheat. [10- 
U. S.] 194. 

[NOTE. A motion was nest made by the 
counsel for the actor for a monition to Per- 
kins, the purchaser, to show cause why he 
should not pay to the marshal the balance of 
the purchase money which remained unpaid.. 
The motion was granted. Case No. 11,066.] 



Case ITo. 11,066. 

The PHEBB, 

[1 Ware (362) 368.] 1 

District Court, D. Maine. April 3, 1837. 

Monition' to the PcRrnASER to Pat the Pce-- 
chase-Monet. 

1. In proceedings in rem the thing is taken in- 
to the custody of the court, and remains in its- 
custody until all claims before the court are 
finally adjusted and satisfied. 

2, The officer in whose hands it is, is the oflS- 
cial keeper of the court, and if the thing is tak- 
en from him, its redelivery will be enforced bv 
attachment. 

[Cited in The Isaac Allerton, Case No. 7,088.]' 

1 [Reported by Hon. Ashur Ware, District 
Judge.] 
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3. It is no objection to tlie issuing of a smu-' 
maiT process, on motion against the person who 
has taken the thing from the hands of the keep- 
er, that he is neither a party in the cause nor an 
officer of the court. 

4. If after the sale by the -marshal on a Ten- 
ditioni, the purchaser obtains possession of the 
property without paying the price, the court 
will enforce by summary process either a rede- 
livery of the property in specie, or the payment 
of the purchase-money. 

[Cited in The Witch Queen, Case No. 17,- 
915; Re Wright, 16 Fed. 485.] 

[This was an action for the nonperform- 
ance of a contract of the master upon a bill 
of lading. There was a decree in favor of 
the libelant and a sale of the vessel there- 
under. Case No. 11,064.] 

An order having passed on the marshal to 
pay into the registiy the proceeds of the sale 
Qf the Phebe [Case No. 11,065], a motion was 
thereupon made by the counsel for the actor, 
gi'ounded on the facts which are disclosed by 
tbe return on the venditioni and the mar- 
shal's answer to the rule, for a monition to 
Perkins, the purchaser, to show cause why he 
should not pay to the marshal tbe balance of 
tjhe purchase-money which is unpaid. 

C. S. Daveis, in support of the motion. 

Mr. Longfellow, contra. 

WARE, District Judge. The facts upon 
which this motion has been argued, appear 
in the return of the marshal on the vendi- 
tioni, and his answer to the rule upon him to 
show cause why he should not pay over the 
proceeds of the sale. By the return it ap- 
pears that the vessel was sold to Perkins, the 
respondent, for 370 dollars, who was also the 
claimant in the original suit, upon a credit 
of nine months. From the answer, it ap- 
pears that when Perkins paid over the pur- 
chase-money, there was deducted from the 
. amount of the sale, $181.75, for which the 
marshal received a receipted bill for the same 
amount of Charles J. Abbot, for wharfage 
and storage of the vessel and her rigging, 
while she was in the custody of the law. It was 
decided on the motion for a rule upon the 
marshal, that he was not authorized to allow 
and pay such charges, but that the whole pur- 
chase-money, after deducting the necessary 
expenses of sale, should be brought into the 
registry, and that all persons having charges 
or claims against the proceeds must submit 
them for allowance to the court, before they 
could be paid. The object of this process is 
to require the purchaser to pay over the bal- 
ance of §181.75, which it appears from the 
marshal's answer is remaining in his hands. 

It is objected on the part of the respond- 
ent, that the court has no jurisdiction to is- 
sue this process against a purchaser at a 
marshal's sale; that being a mere stranger— 
for in this proceeding he is regarded as a pur- 
chaser only, and not as claimant in the orig- 
inal suit— and having no privity nor connec- 
tion with any of the previous proceedings in 
the cause, he cannot be called into court by 
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a i-ule or citation grounded on motion; but 
that this process can be applied only to those 
who are already before the court, as parties 
to a suit, or to an office of the com*t; and 
that the purchaser is responsible only to the 
marshal, who alone is liable to a process of 
this kind. If it be admitted that the objec- 
tion is well founded as it relates to the prac- 
tice of courts proceeding according to the- 
course of the common law. it will not neces- 
sarily follow that it is equally valid against 
the issuing of this process by a court whiclt 
proceeds in rem. Process in rem is founded 
on a right in the thing, jus in re, and the ob- 
ject of the process is to obtain the thing it- 
self, or a satisfaction out of it for some claim 
resting on a real or a quasi proprietary right 
in it The first step taken by the court is 
to arrest the thing and take it into its pos- 
session and hold it for him who has the right 
to it; nor does it part with the possession 
unless when it is delivered on stipulation for 
its value, which stipulation becomes a substi- 
tute for the thing, until the right is adjudicat- 
ed upon and a satisfaction obtained. Jen- 
nings V. Carson, 4 Cranch [8 U. S.] 2; 2 
Bmwn, Civ. & Adm. Law, p. S97o The court 
holds its possession by its officers, but they 
are merely the official keepers of the court; 
and the property, In contemplation of law, is 
in the custody of the court itself. The offi- 
cer holds it under the order of the comt, he- 
is responsible to the comrt for it, and is bound 
to obey and execute all its orders in relation 
to it. As the court has the legal possession, 
it necessarily follows that it must have the 
faculty of defending its possession. It would 
be an anomalous state of things, if the court, 
■when it takes the res into its custody for the 
express purpose of securing it for him to 
whom it shall ultimately be adjudged to be- 
long, could not by its own process maintain 
and vindicate its possession, should the prop- 
erty by any means become abstracted from 
the hands of the keeper. Without this pow- 
^r, the jurisdiction in rem could not be ex- 
ercised with safety to suitors. But this in- 
firmity does not belong to the jurisdiction. 
If the thing is taken out of the hands of the 
officer by a stranger, no point of practice is 
better settled than that the court can compel 
such person to redeliver it, by attachment or 
other summary process. Slocum v. May- 
berry, 2 Wheat [15 U. S.] 1; Burke v. Tre- 
vitt [Case No. 2,163]. It is not, therefore, a 
valid objection to the issuing the process 
asked for, that the person against whom it is 
asked is neither a party in the cause nor an 
officer of the court It is a process that lies 
against any person who by any means, wheth- 
er under color of legal process from some oth- 
er tribunal or without it, has obtained the 
possession of that which is in the legal cus- 
tody of the court. 

It may be said that after a sale by the 
marshal on an order of the court, the thhig 
ceases to be in the custody of the law, and 
■that the right of possession, with the right 
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of property, is transferred to the purchaser. 
This is perfectly true after the price is paid, 
but not before. The right of property, jus 
dominii, is transferred by the contract The 
purchaser acquires a right to the thing and 
the seller to the price, but the purchaser gains 
no right to the possession but by the payment 
of the price, nor is the vendor bound to part 
with the possession until that is paid. If, 
therefore, the buyer takes the possession be- 
fore paying the price, it is deemed in law a 
tortious act, and the remedy of the seller is 
not limited to an action on the contract for 
the price; he may maintara trespass for the 
tort 2 Kent, Oomm. (3d Ed.) 492; Noy, 
Alax. c. 42. If the price is paid, and it is 
lost or misapplied by the officer, this will not 
affect the purchaser. The court can then look 
only to its officer. But if the purchaser ob- 
tains the possession without paying the price. 
I can see no legal reason why the com't may 
not compel either a redelivery of the thing 
or a payment of the price by the same sum- 
mary process that it may apply before the 
sale. The, custody of the law continues un- 
til the price is paid. There is the same rea- 
son for it iHoone case as in the other; and it 
seems to me necessarily to result from the 
fact that the thing is taken into the custody 
of the court for the purpose of securing the 
rights of all who have an interest in it. But 
in the present case the sale was on credit, 
and when a credit is given, the right of pos- 
session as well as the right of property is 
transferred by the contract, without payment 
of the price. It is stated, and has not been 
controverted, as the reason of selling on a-ed- 
it that no person appeared at the sale to 
purchase for cash, and that the credit was 
given with the assent both of the libellant 
by his agent and the claimant But it is to 
be obsei-ved that the marshal was not au- 
thorized, either by law or the tenor of the 
precept to allow a credit on the sale. Now 
waiving all questions which might be raised 
as to the validity and effect of a sale made 
on conditions different from those prescribed 
by the law and by the precept under which 
the sale was made, while the thing remains 
specifically in the hands of the pm-ehaser, 
and the rights of sti-angers are not involved, 
and giving to it all the effect which can be 
asked for it, the position of the ease on the 
evidence now before the court will be this: 
The purchaser has acquired the absolute prop- 
erty in the thing, and the term of credit hav- 
ing expired, the proceeds to the amount which 
he has not paid over to the marshal are in 
his hands. For the receipted bill which was 
delivei-ed to the marshal cannot be admitted 
as payment; in the first place because it does 
not appear that any thing has been paid on 
account of it by Perkins. Indeed, much the 
largest part of it consisted of his own claim 
for wharfage and storage while the vessel 
lay at his wharf and the rigging in his store. 
It was retained, therefore, to satisfy his own 
claim. And in the second place, because it 
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was a claim which the marshal had no legal 
authority to allow, but which must be pre- 
sented to the court for allowance, after the 
money is paid into the registry. If the mon- 
ey had been actually paid over by the pur- 
chaser, he must be presumed to be acquaint- 
ed with the law, and to know that it was 
paid without legal authority. "Whatever view 
is taken of the ease, the unpaid balance must 
be considered as the proceeds in Perkins' 
hands. Can there be a serious doubt whether 
the court has the authority to call for this 
and enforce the payment? It has the same 
authority to follow the proceeds in whatever 
hands they may be, and under whatever pre- 
test, that it has to follow the thing in specie. 
1 C, Rob. Adm. 331. Having originally tak- 
en the property into its custody for the pur- 
pose of protecting the rights of all pei-sons 
having an interest in it or claims upon it. the 
control of the court over the thing itself,, or 
its proceeds if it has been sold, continues un- 
til all these rights have been adjudicated and 
satisfied. My opinion is, that the order must 
be made absolute for the payment of $181.75, 
and in default of payment a writ of attach- 
ment, or some other process adapted to the 
exigency, to issue to enforce the payment 
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PHELAN V. The ALVABADO. 
[14 Law Hep. 451; 4 Am. Law J. (N. S.) 352.] 
District Court, S. D. New York. Oct 11, 1851. 
Common Cahkiebs by Water— Duir or Suip- 

OWXERS 

The master signed a bill of lading in July^ 
1849, for retm-n of twenty kegs of brandy, 
shipped on board from New York to Chagi-es, 
and sent back for want of a market The 
vessel sailed the same month. The night the 
ve^el left Chagres, she was struck by light- 
ning, and compelled to put back for repairs. 
No materials or means of repairing her being 
found at the port, she remained there till 
supplies were sent on for the pm-pose from 
New York. The brandy remained on board. 
The captain was sick with the coast fever 
when the vessel left Ohagres, and on her 
return was delirious. He was sent to New 
York in a steamer. Two or three weeks aft- 
er, the mate was sent home, and two sea- 
men, also sick with the fever. The vessel 
and cargo were put in charge of an agent or 
keeper. She lay at Chagres five months or 
more, and, being sufficiently repaired for the 
pui-pose, was brought back to New York, 
when the consignor demanded the brandy. 
None was found on board. The claimants 
set up for defence that the brandy was lost 
by leakage at Chagres, the casks being per- 
forated by worms, and the iron hoops also 
having rusted, and burst off. During the 
time the vessel remained at Chagres, steam- 
ers and other vessels left that port, by which 
the brandy might have been transhipped to 
New York. 
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HELD, that it was the duty of the ship-owner 
to have had the brandy transhipped and for- 
warded to its port of destination, if the ship- 
per did not accept it at Chagres, the voyage 
being in effect broken np. That the dis- 
abling of the master and mate, by siclcness, 
from attending to the duties of the ship, did 
not exonerate the owner from his responsi- 
bility, and that he stands liable on the bill 
of lading for the value of the brandy not de- 
livered to the consignee. The value is to be 
taken at Chagres at the time of shipment. 
An order of reference must be taken to ascer- 
tain the worth of the brandy; but the claim- 
ant is at liberty to prove before the commis- 
sioner, an actual loss of any part of the 
brandy before the bill of lading was signed. 
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Case Ho 11,068. 

PHELAN V. HAZAKD. 

[5 Dill. 45; 6 Cent. Law J. 109; 5 Reporter, 

363; 24 Int. Rev. Rec. 70; 25 Pittsb. 

Leg. J. 143.] 1 

Circuit Court, B. D. Missouri. 1878. 

Liability of SHAUEnoLT)ERS iK Corporatiohs — 
Patmemt i:j Property. 

1. Unless prohibited by statute, an agreement 
between the incorporators of a company and the 
directors, by which the former convey to tiie 
company property needed for the purpose of its 
operations, and receive payment therefor in 
full-paid shares of the stock of the company, is, 
in the absence of fraud, binding upon the par- 
ties, and such stock is full-paid stock. 

[Cited in Steacy v. Little Rock & Ft. S. R. 
Co., Case No. lb,329.] 

[Cited *in Clayton v. Ore Knob Copper Co., 
109 N. C- 385. 14 S. B. 39; Coffin v. Rans- 
dell, no Ind. 422, 11 N. E. 23; Eylton Land 
Co. V. Birmingham Warehouse & Elevator 
Co., 92 Ala. 407, 9 South. 132; .Tackson v. 
Traer, 64 Iowa, 469, 20 N. W. 764; Young 
V. Erie Iron Co., 65 Mich. 126, 31 N. W. 
814.] 

2. Whether subsequent creditors of the com- 
pany can impeach such transaction as respects 
shares of stock which purport to be full-paid 
sliares, when they are in the hands of a subse- 
quent registered transferee for value, and who 
purchased the same as full-paid shares, relying 
upon the certificates and the records of the 
corporation that full payment therefor had been 
received by the company, qujere? 

[Cited in Steacy v. Little Rock & FL S. R. 

Co., Case No. 13,329.] 
[Cited in First Nat, Bank of Deadwood v. 

Gustin Minerva Con. Min. Co., 42 Minn. 

327, 44 N. W. 200.] 

3. The petition of a creditor of the company 
which had become insolvent and dissolved was 
lield not sufficient to open an inquiry into the 
tninsaction between the corporators and the 
company as to the value of the property con- 
veyed to the company in payment of shares, 
with a view to hold a shareowner for the dif- 
ference between the agreed value and the actual 
value of the property conveyed. 

The plaintiff is a creditor of the La Motte 
Lead Company, in which the defendant is a 

I IReported by Hon. John F. Dillon, Circuit 
Tudge, and here reprinted by permission. 5 Re- 
porter, 363, and 25 Pittsb. Leg. J. 143, contain 
only partial reports.] 



shareholder. The plaintiff in his petition al- 
leges that the said company was incorporat- 
ed as a manufacturing and business corpora- 
tion nnder the laws of ^lissom-i (1 Wag, St. 
332); that said company issued to Rowland 
G. Hazard,' John G. Copelin, William A. 
Scott, and R. B. Lockwood all of the stock 
it ever issued, of which said Rowland G- 
Hazard received and held eleven hundred 
and twenty-five shares, and on the 25th day 
of October, 1873, transferred eleven hundred 
and twenty-four of said shares to the de- 
fendant, Rowland Hazard, which he still 
holds, and that said shares have never been 
paid for by any person to the said company, 
in whole or in part, but remain wholly nn- 
paid. The petition then alleges that the Cen- 
tral Savings Bank, of which the plaintiff is 
the assignee, owns and holds certain un- 
paid promissory notes of the said La Motte 
Lead Company, dated in Api'il, Jime, August, 
and September, 1873; that suit was brought 
thereon within one year after the same be- 
came due (1 Wag. St. p. 336, § 13), and that 
there is due thereon to the plaintiff, from 
the La Motte Lead Company, $110,000; that 
there has been no meeting of the directors 
of said company since March 10, 1871, and 
that said company, before and at the time 
the said notes fell due, was, and still is, in- 
solvent, and without property, and that it 
has wholly ceased to do business. The pe- 
tition also states that, by the laws of Mis- 
souri, the defendant is liable for the plain- 
tiff's debts aforesaid to the extent of the 
par value of said eleven hundred and twen- 
ty-four shares; wherefore the plaintiff de- 
mands judgment against the defendant, Row- 
land Hazard, for the "amount of his said 
debt against the La Motte Lead Company. 
The answer admits the incoi-poration and 
organization of the La Motte Lead Company, 
as alleged; that Rowland G. Hazard was 
an original subscriber for stock, and receiv- 
ed eleven hundred and twenty-five shares; 
that he transferred eleven hundred and twen- 
ty-four shares thereof to the defendant, Row- 
land Hazard. The answer denies that the 
said shares were not paid for, and avers that 
said company was paid for the same in full 
at the time the certificates of stock were is- 
sued; that they were issued as full-paid 
stock, and that the records and books of the 
corporation so showed, on the faith of which 
the defendant bought of the said Rowland 
G. Hazard the said eleven hundred and 
twenty-four shares for value as full-paid 
stock, and the same was transferred to him 
on the books of the company. Such were 
the issues joined, so far as it is now ma- 
terial to state them. On the trial the facts 
stated in the charge of the court to the jury 
appeai'ed. 

The charge of the circuit judge to the jury, 
as taken down by the stenographer, was as 
follows: 

"Gentlemen of the Jury: Mr. Lockwood, 
Mr. Scott, and Mr. Rowland G. Hazard in 
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1869 OTvned certain real estate, supposed to 
Tje mining property, and known as the Mine 
La Motte property. They owned it subject 
to certain mortgages— a mortgage to Flem- 
ing for ?52o,000 on five-sixths of the prop- 
•erty, which was a first mortgage, and a 
mortgage to one Valle on the other one-sixth 
for about §40,000, or for a considerable sum 
of money; and the said Rowland G. Hazard 
held a second mortgage on the property for 
about §50,000. "While the property was in 
this condition, Lockwood, Scott, and Grant, 
under the statute of Missouri, framed ar- 
ticles of incorporation to incorporate them- 
selves as the Mine La Motte Company, the 
name being subsequently changed to the La 
Motte Lead Company, and in the articles of 
incorporation the said Rowland G. Hazard, 
the said Lockwood, and the said Scott were 
named as directors. When the corporation 
had been thus organized, the said Lockwood, 
Scott, and Rowland G, Hazard made a con- 
tiaet with the directors of this company, 
they being the directors, and the only di- 
rectors, whereby they agreed to convey the 
property, subject to these mortgages, to this 
newly-formed organization, for the consid- 
eration of ?300,000. The directors of this 
coi-poration agreed to purchase it at that 
rate, and pay for it by the issue of full-paid 
stock to the vendors. A deed was made by 
the vendors and accepted by the company, 
and full-paid stock issued as follows: 

tr. J., ., -r^ Shares. 

To the said Rowland G. Hazard 2,250 

" " B. B. Lockwood 375 

" " " W. A. Scott 375 



Making in all 3,000 

—And certificates were issued for full-paid 
stock accordingly. The only payment made 
for this stock was the execution of a deed 
by Hazard, Scott, and Lockwood to the cor- 
poration for an express consideration of ?300,- 
000, and reciting therein the incumbrances 
above refeired to. One of the certificates of 
stock held by the defendant is as follows; 'Or- 
ganized under the Laws of the State of Mis- 
souri. Full-Paid. Non-Assessable. La Motte 
Lead Company. 50 Shares— Shares 5100 
each. Capital, $1,000,000. This is to certify 
that Rowland Hazard is the owner of fifty 
(50) shares of the capital stock of the La 
Motte Lead Company, transferable only on 
the books of the company in person or by 
attorney on surrender of this certificate. 

(Signed.) , Secretary. , President 

Jline La Motte, ilo., October 2oth, 1873.' 
The company adopted a by-law as follows: 
'The stock of the company shall be assign- 
able or transferable at its office by any 
holder thereof, either in person or by regu- 
larly appointed attorney, in the presence of 
the treasurer or secretary, or one of the di- 
rectoi-s.' The books of the lead company, un- 
der date of December 3d, 1869, show* that, 
on motion, it was 'Resolved, that the com- 
pany proceed to the purchase of a tract of 
land called Mine La Motte, and the pine 
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lands, agreeably to the proposal for the sale 
thereof submitted by the owners, and now 
standing in the names of Bradley B. Lock- 
wood and William A. Scott, and that tlie 
secretary be directed to receive a convey- 
ance therefor.' The deed was received and 
recorded, and subsequently reported to the 
corporation. Of this $1,000,000 of capital 
stock, only $300,000 were ever subscribed or 
issued. The defendant purchased from said 
Rowland G. Hazard, in good faith, for value, 
eleven hundred and twenty-four shares of 
this stock, which he now holds, and which 
were transferred to him on the books or the 
company. On these facts, gentlemen of the 
jury, the plaintlfe, in this form of action, and 
under the averments made in the petition, is 
not entitled to recover, and it is not com- 
petent for the plaintiff in this case to es- 
tablish a liability on the part of the defend- 
ant by showing, in point of fact, that the 
property originally conveyed by Lockwood, 
Scott, and Rowland G. Hazard to the com- 
pany was not worth $300,000, or that It was 
not worth anything over and above the mort- 
gages upon it at the time of the transfer to 
the company in payment of the stock sub- 
scribed, even although the said corporation 
is insolvent and dissolved, as alleged in the 
petition." 

The jury thereupon found a verdict for 
the defendant The plaintiff moved for a 
new trial, on the ground that the foregoing 
charge was erroneous in point of law. The 
motion was overruled, for the reasons stated 
in the opinion of the court 

Bixiadhead «& Oonroy, for plaintifC. 
Noble & Orrick, for defendant 

Before DILLON, Circuit Judge, and' 
TREAT, District Judge. 

DILLON, Circuit Judge. The gravamen 
of the plaintiff's case is that the defendant 
is the holder, by transfer, of certain un- 
paid shares of stock in the La Motte Lead 
Company, and that under the statutes of 
Missouri (1 Wag. St p. 293, § 22), the plain- 
tiff, as a creditor of that company (which 
is insolvent and dissolved), may compel the 
defendant to pay for the said shai-es held by 
him, or pay the balance due thereon. As be- 
tween the transferrer of said shares and the 
corporation which issued them, it was agi-eed 
that the shares had been fully paid for by 
the transferrer to the company. 

The charge tt> the jury was given without 
any opportunity to examine the law, and in 
accordance with what seemed, at the mo- 
ment, to be the principle applicable to the 
case as made at the trial. Mr. Broadhead's 
argument at the bar for the plaintiff, in sup- 
port of the motion for a new trial, tended to 
shake the impressions I had at the trial; and 
this, in connection with the importance of 
the case, in the amount as well as the prin- 
ciples involved, has induced me to look into 
the matter with some care and deliberation. 
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It -will be observed that the petition, 
■charges no fraud in the agreement by wbicb 
tbe corporation purchased the mining prop- 
erty and received a conveyance thereof, in 
payment for -which, and as part of the same 
transaction, it issued its paid-up shareij of 
stock. The records of the corporation show- 
ed the whole transaction— that i^ had receiv- 
ed and recorded a deed for the property, and 
paid the consideration agreed upon by the 
issue of full-paid certificates of stock to the 
vendors. This was long anterior to the cre- 
ation of the indebtedness to the plaintifE's 
xissignor. 

The plaintiff— a single creditor— does not 
for himself, or for himself and other cred- 
itors, file a bill to impeach as fraudulent this 
"jransaction between the corporation and the 
original shareholders; but he simply states 
that the shares of stock issued to Rowland 
-6. Hazard. have not been paid for, either by 
him or by the defendant, the transferee and 
present holder of the shares. Issue was 
taken on this averment, and the proof show- 
ed that the shares in question had been paid 
for precisely as they were originally agreed 
to be paid for, viz.: by a conveyance of the 
mining property to the corporation. This 
eonveyance has been received and recorded 
by the corporation. Unless this agreement 
is rescinded or set aside for fraud, how can 
5t be said that the stock has not been paid 
for? The parties have agreed that it has 
been paid for, and that agreement is conclu- 
sive, unless it is rescinded or impeached for 
fraud, and this cannot be done unless the at- 
tack is directly made. Undoubtedly such an 
attack could be made while the stock was in 
the hands of the original takers of it; but 
it is not so dear that It could be made by a 
subsequent creditor of the corporation 
against a transferee' of the stock for value, 
who purchased the same in good faith as full- 
paid stock, relying upon the records of the 
corporation, which showed the shares to 
have been fully paid for, and the manner in 
which the payment had been made. 

Lord Justice Mellish, in one case, seemed 
to be of opinion that a bona fide transferee 
of shares of stock which purported to be 
full paid, held the same exempt from a lia- 
bility to be called upon to make payment 
therefor on the ground that the original sub- 
scriber had not fully paid for them. But it 
is not necessary, under the pleadings in this 
case, for us to consider or determine that 
■question. 

The cases are numerous in which such 
ti-ansactions as that which was entered into 
in this instance between the owners of the 
■mining property and the coi*poration which 
tliey formed have come before the courts, 
and, in absence of fraud, have been sustain- 
ed. Pell's Case, L. E. 5 Ch, 11; In re Baglan 
Hall Colliery Co., Id. 346; Slaynard's Case, 
Xj, R. 9 Ch. 60; Schroder's Case, L. R. 11 
Eq. 131; Cleland's Case, L. R. 14 Eq. 387; 
Sichell's Case, L. R. 3 Ch. 119; Jones' Case, 



L. R. 6 Oh. 48; Forbes' Case, I/. R. 5 Ch. 270; 
Pritchard's Case, L. R. 8 Oh. 956; Perrao's 
Case, L, R. 9 Ch. 355; Bush's Case, Id. 554; 
Dent's Case, L. R. 8 Oh. 768; Carling's Case, 
1 Ch. Div. 115; Savage v. Ball, 17 N. J. Eq. 
142; Smith v. North American Min. Co., 1 
Nev. 423; Goodrich v. Reynolds, 31 HI. 490; 
Spense v. Iowa Valley Construction Co., 36 
Iowa, 407, 411. 

The exigencies of the case now before the 
court do not require us to examine into the 
soundness or consistency of all these deci- 
sions. We shall refer to a few of them by 
way of illustration, and because, whatever 
else they hold, they clearly establish these 
propositions: (1) That such a transaction as 
that here in question is not ultra vires, and 
absolutely void. (2) That the contract is 
valid and binding upon the corporation and 
the original share-takers, unless it is re- 
scinded or set aside for fraud, and that, 
while the contract stands nnimpeached, the 
courts, even where the rights of creditors 
are iavolved, will treat that as a payment 
which the parties have agreed should be 
payment. 

These propositions are decisive of the pres- 
ent case. 

For the pui-pose above indicated, a brief 
statement of some of the English cases upon 
this subject will now be given. In the ori- 
gin, purposes, situation of the property, and 
fate of the company, the Case of Baglan 
Hall GolUeiy Co., L. R. 5 Ch. 346, is striking- 
ly analogous to the Case of the La Motte 
Lead Company. In the ease just cited, nine 
persons bought a moiety of a colliery from 
Parker for £10,000, and the ten, after work- 
ing it for some time, agreed to form a com- 
pany for carrying it on, and a company was 
accordingly registered, the memorandum of 
association of which was subscribed by the 
ownei-s of the colliery for numbers of shares 
proportioned to their respective interests; 
the nominal amount of shares subscribed for 
being £20,000. The memorandum of asso- 
ciation stated nothing as to the shares being 
ti-eated as paid-up shares, but the articles 
of association provided that all the shares 
subscribed for in the memorandum should 
be treated as fully paid up. The colliery 
was made over to the company, but no other 
payment was made by any of the subscrib- 
ers of the memorandum. No other shares 
than those subscribed for by the memoran- 
dum were ever allotted; and it was held 
(reversing the decision of Malins, vice-chan- 
cellor) that the subscribers of the memoran- 
dum of the association were not liable as 
contributories, for that the shares must be 
taken as having been fully paid up by the 
handing over the colliery. In pronouncing 
his judgment on appeal, Lord Justice Gif- 
fard said: "Here was a colliery in which at 
first Parker was alone interested. He sold 
a moiety to certain gentlemen for £10,000, 
which was paid. The colliery was then sub- 
ject to two mortgages, for £3,000 and £1,000. 



PHELAN (Case No. 11,0G8; 



The owners went on worMng the colliery, 
not very successfully, and then determined 
to form a limited company, in order to avoid 
incurring further personal liability. It was 
the policy of the companies act to enable this 
to be done, and with the soundness of that 
policy we have nothing to do," 

After stating that the colliery had been 
handed over to the company in consideration 
for the shares of the subscribei-s, the lord jus- 
tice adds: "According to the decided cases, 
this, in the absence of fraud, was an effectual 
paying up of the shares in full. The test to 
be applied is this: Oould the company, by 
any proceeding, have set aside the ti-ansae- 
tion by which it was arranged that the own- 
ers of the colliery were to have paid-up 
shares as the price of their interests in the 
coliieiy? And I say, on the evidence, that 
the company clearly could not. It was urged 
that the parties only agreed with themselves, 
and that therefore there was no contract. 
But every company is started by parties 
agreeing among themselves, and it is idle to 
say that they have nobody to agi*ee with. 
There is nothing in the evidence to show 
that any person has been deceived. It ap- 
pears probable that if the additional £3,000 
which was raised by the last moi-tgage had 
been applied in working the colliery, the con- 
cern would have prospered." (The colliery 
had been sold by the mortgagee under his 
power of sale for £4,500.) "The case is pre- 
cisely the same as Pell's Case, L. R. 5 Ch. 11, 
and it must be held that the persons who sub- 
scribed the memorandum of association have 
paid all that they were bound to pay. Cred- 
itors have no ground for complaint, for per- 
sons who are about to enter into transactions 
of magnitude with an individual make in- 
quiry into the state of his circumstances; and 
so, if they enter into them with a limited 
company, it is their own fault if they do not 
inquire into the nature of the memorandum 
and articles, and look to the register of share- 
holders. In this case there was no conceal- 
ment, and it would, in my judgment, be a 
total misapplication of the act to say that a 
transaction like the present is not authorized 
by it. If strangers (no misrepresentation be- 
ing made) choose to deal with a company 
without inquiry, they have no right to com- 
plain when it turns out that the shareholders 
are under no personal liability." 

"In Pell's Case (above refei'red to) the mas- 
ter of the rolls," says Lord Justice Giffard, 
in the same opinion (L. II. 5 Ch. S-lo), "al- 
lowed tlie agreement between Pell and the 
company that he should hand over the prop- 
erty to the company, and that his shares 
should be taken as fully paid-up shares, to 
stand, so far as the value of the property- 
went, but directed an inquiry as to its value. 
This was varied on appeal, and the agree- 
ment not being impeached, it was held that 
the shai-es must be taken as fully paid up by 
the handing over of the property." 
Commenting on Pell's Case, Lord Chaneel- 
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lor Hatherley said: "The master of the rolls 
thought that Pell, being bound to pay the- 
f uU amount of £20 per share, was not to be 
taken to have paid it in full Unless the prop- 
erty he handed over was worth that amount. 
That result, however, could only be anived 
at by rescinding the contract to buy PelFs 
business, and Lord Justice Giffard thought 
that the contract, not being impeached, must 
be treated as a good contract, and one that 
ought to be acted upon, so that no question 
could be raised as to the actual value of the- 
business made over." Forbes' Case, L. R. 
5 Ch. 2T0-273; Fothergill's Case, L. R. 8 Ch. 
270; Pritchard's Case, Id. 956. 

In Schroder's Case, L. R. 11 Eq. 131, shares 
taken in a company were decided to be law- 
fully paid for in Confederate bonds, at the 
market price, and in tea which was required 
for the company's purposes. 

In Spargo's Case, L. R, 8 Ch. 40T, decided 
by the lord justices on appeal, the same doc- 
ti-ine was applied with reference to a com- 
pany to which the companies act of 1867 (sec- 
tion 25) applied. That section in the act was 
in these words: "Every share in any com- 
pany shall be deemed and taken to have been 
issued, and to be held subject to the payment 
of the whole amount thereof in cash, unless 
the same shall have been otherwise deter- 
mined by a contract duly made in writing and 
filed with the registi-ar of joint stock com- 
panies at and before the issue of such shares." 
Spargo's Case is thus stated by Vice-Chan- 
cellor Malins in a subsequent similar case 
i (Coates' Case, L. R. 17 Eq. 169, 177): "Spar- 
1 go signed the memorandum of association for 
j thirty-one shares, and he was, in conse- 
j quenee, liable to pay £1,550. It does not re- 
quire the act of 1867 to show that such a 
person is liable for the, amount for which he 
subscribes, and the vice-warden of the stan- 
naries court put him on the list of contribu- 
tories, considering that he had ineun-ed a 
liability by signing the memorandum of as- 
sociation, which could only be discharged by 
payment in cash. But Spargo had also 
agreed to sell to the company the lease of a 
mine for £2.776, and in a settled account they 
gave him credit for the £2,776 as against the 
price of his shares. That was treated by the 
coiu-t of appeals as a good payment. The 
lease of the mine was the thing with which 
the company was trading, and so they gave 
him credit for that." And it was held that 
the aforementioned section 25 of the com- 
panies act of 1867 had not altered the law as 
to what would constitute a good payment for 
shares. 

In Coates' Case, supra, the facts were short- 
ly these: The memorandum of association of 
a company formed for the purpose of pur- 
chasing and canying on the business before 
that time carried on by Coates was subscribed 
by Coates for twenty-live hundred shares, 
which were of £1 each. It Avas also sub- 
scribed by other persons, by which the num- 
ber of shares taken amoxmted to sixty-two 
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hundred and sixty-five, out of a total capital 
of seventy-live hundred sliares; and the com- 
pany could only issue fresh shares by special 
resolution. The articles of association stated 
that an agreement had been prepared be- 
tween Coates and the company for the sale 
of the business to the latter for £5,000, of 
which one-half was to be in fully paid-up 
shares of the company. This agreement was 
executed shortly after the registration of the 
memorandum and articles of association, and 
was filed with the register of joint stock com- 
panies. As between Coates and the com- 
pany, the shares for which he signed the 
memorandum were treated as being the fully 
paid-up shares which he took as part of the 
purchase-money, and he was debited in the 
books with £2.500 due on the shares, and 
credited with £5,000 as the price of the busi- 
ness. Under these facts it was held that 
Coates was entitled, even as to creditors of 
the company, to treat the shares for which he 
subscribed the memorandum as the same 
shares as those for which he sold his busi- 
ness, and that the shares were paid for in 
cash, within the meaning of the 25th section 
of the act of 1867. "In truth, it appears to 
me," says Lord Justice James (L. H, 8 Ch. 
411), "that anything which amovmted to what 
would be in law sufficient evidence to sup- 
port a plea of payment would be a payment 
in cash within the meaning of this provision 
(section 25 of companies act of 1867). The 
object of the section was, I apprehend, to 
prevent such contracts as had been before the 
court in Pellatt's Case, L. R. 2 Ch. 527, and 
Elkington's Case, Id, 511, in which a man 
was to take shares and to pay for them by 
supplying goods when wanted." Applying 
these principles to Coates' Case, above re- 
ferred to. Vice-chancellor Malins (Coates' 
Case, L. R. 17 Eq. 169. 179) says: "It is per- 
fectly clear that in this case the company had 
entered into a contract which would have jus- 
tified their paying Mr. Coates £2,500 in cash. 
If they had fulfilled that contract they would 
have handed him bank notes or a check, 
which he would have handed back again in 
discharge of the twenty-fivfe hundred shares 
for which he signed the memorandum of as- 
sociation. * * * I am, therefore, of opin- 
ion that the ti-ansaction by which credit was 
given to Mr. Coates for the value of his busi- 
ness is precisely the Isame as giving Mr. Spar- 
go credit for the value of his lease. It was 
settled in account, and they would have been 
justified in handing the money to him, and 
then he would have handed it back to them 
in payment of the calls on the shares for 
which he had subscribed the memorandum of 
association. I think, therefore, that Mr, 
Coates is not liable to pay anything on these 
shares." The case was one in which the 
ofiicial liquidator of the company, which had 
become insolvent, sought to enforce the al- 
leged liability of Mr. Coates by having him 
placed on the list of contnbutories for twenty- 
19FED.CAS. — 28 
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five hundred shares in the company for 
which he had signed the articles of associa- 
tion. 

"Without pursuing the subject more at 
length, we are of opinion that the direction to 
the jury was right, and that the motion for a 
new trial must be overruled. Judgment on 
the verdict. 

NOTE. There are later decisions than those 
cited in the principal case, to the effect that the 
bona fide purchaser- for value of shares issued 
by a corporation which falsely purport to be ±ull- 
paid shares cannot be held liable to pay the 
same where it is not shown that he purchased 
with notice of the facts. Foreman y. Bigelow, 
[Case No. 4,934], Dist of Mass. Oct. 1878, be- 
fore Clifford and Lowell, JJ., ^and where tiie 
later cases are referred to, mcluding JNicholls 
Case, 26 Wkly. Rep. 334; Burkmshaw v. Nich- 
oUs, Id. 819; Steacey v. Little Rock & Ft S. 
R. Co. [Cose No. 13,329]. 
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PHELAN V. IRON MOUNTAIN BANK. 

[4 Dill. 88; 16 N. B. R. 308; 5 Cent. Law J. 
351.] 1 

Circuit Court, B. D. Missouri. Sept. Term. 
1877. 

Bankrupt Act — Pkefbrenoes — Deposits Made 

WITH Bankrupt Bank to Meet its Checks 

IX Clbarixg-Housb kot a Trust Fond. 

1. Where a bank agreed to act as the agent 
of another bank for clearing-house purposes, 
and, as such agent, agreed to pay all the checks 
of the latter which came through the dearmg- 
house, and received for that purpose, from time 
to time, the funds of the latter bank, which it 
passed to the credit of the latter bank, without 
keeping such funds separate from its own: 
Seld, that the relation of debtor and creditor— 
the ordinary one of the bank to its depositors- 
was created, and that the deposits could not be 
considered as trust funds, which, on failure of 
the former bank, would not pass to its assignee. 

2. Under such circumstances, the funds, when 
deposited, became the property of the bank re- 
ceiving the same, freed of any trust character; 
and where the bank that received and credited 
such deposits paid, on the day of its failure, the 
amount thereof to the bank which made the 
deposit, the latter bank having knowledge of 
the insolvent condition of the former bank, such 
payment is an illegal preference, which may be 
recovered by the assignee in bankruptcy. 

[Cited in brief in Drovers' Nat. Bank t. 
O'Hare, 119 ID. 649, 10 N. E. 361.] 

[Error to the district court of the United 
States for the Eastern district of Missouri.] 

This was an action by Phelan, assignee in 
bankruptcy of the Central Savings Bank, 
against the Iron Mountain Bank, to recover 
the amount of an alleged illegal preference. 
The cause was submitted on an agreed state- 
ment of facts, and judgment was rendered 
by the district court for the plaintiff. The de- 
fendant sued out a writ of error. The bank- 

i [Reported by Hon. John F. Dillon, C Vcuit 
Judge, and here reprinted by permission. 5 
Cent. Law J. 351, contains only a partial re- 
port.] 
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nipt act provides that "no property lield by 
the banki-upt in trust shall pass by the as- 
signment." Rev. St, § 5053. The main ques- 
tion in the case arose under this provision. 
The material facts ai-e stated in the opinion. 

Mr. Broadhead, with Donavan & Conroy, 
for plaintiff, cited Bank of Commerce v. Rus- 
sell [Case No. 884]; In re Hosie [Id. 6,711]; 
In re Jaaeway [Id. 7,208]. 

TVood & Whitney, with E. T. Farish, for de- ) 
fendant, cited; Perry, Trusts, pars. 2, 18-2'1; 
Voight V. Lewis [Case No. 16,989]; Ex paite 
Sayei-s, 5 Ves. 172; Grant, Banks, 4, 5; Morse, 
Banks, p. 26, c. 2. As to following trust funds 
into hands of an assignee: Cook v. Tullis, 
18 WaU. [85 U. S.] 342; Brocchus v. Morgan, 
5 Cent. Law J. 53; Ex parte Hobbs [Case No. 
6,549]; Hamilton v. National Loan Bank 
[Id. 5,987], 

MILLER, Circuit Justice (orally). This 
, ease was submitted upon an agreed state- 
ment of facts, from which it appears that 
before the Centi-al Savings Bank, of this city, 
went into bankruptcy, when Mr. Phelan be- 
came its assignee, there was an arrangement 
between it and the Ii-on Mountain Bank by 
which the Central Savings Bank acted as the 
agent of the Iron Mountain Bank for clearing- 
house purposes, the latter being incapable of 
entering that association for want of suffi- 
cient capital. By the agreed statement of 
facts made up between the parties and sub- 
mitted to the court, it appears that the Iron 
Mountain Bank imdertook to keep on deposit 
with the Central Savings Bank a sum suffi- 
cient to meet all its checks which that bank 
should be called upon to put through the 
clearing-house, and that in the main it did 
so. And it appears that the Central Savings 
Bank came under an obligation to the Iron 
Mountain Bank by which it agreed to pay aU 
the checks of the latter, whether it had mon- 
ey enough of the latter to meet the checks 
or not; it had to assume that obligation when 
it agreed to become the agent of the other 
bank for the discharge of the cheeks in that 
way. Through a considerable course of busi- 
ness, the Iron Slountain Bank had at times 
on deposit with the Central Savings Bank 
more money than was necessary to pay those 
checks, and at times less money, but the Cen- 
tral Savings Bank always met those obliga- 
tions. The Central Savings Bank kept a reg- 
ular account with the Iron Mountain Bank, 
-debtor and creditor, as it was bound to do, 
in regard to the transactions. The Central 
Savings Bank did not keep the funds fur- 
nished for that purpose separate and distinct 
from other funds, but merely passed the 
amount to the defendant's credit. When the 
Central Savings Bank failed, or knew that it 
was going to fail, and after banking hours, 
it found that it had in its possession, be- 
yond what was necessaiy to pay the checks 
of that day, some .?r2,000 or $15,000 on de- 



posit of the Iron Mountain Bank, and it gave 
them notice to come in and withdraw these 
deposits, as they would not on the next day 
protect their cheeks ia the clearing-house. 
They did come in, and after banking hours 
the Central Savings Bank paid out, in mon- 
ey and checks, all the deposits of the Ix-on 
Mountain Bank. 

It is claimed that this was a preference 
to one of the creditox's of the Central Savings 
Bank, and that the Iron Mountain Bank 
knew that the Central Savings Bank was in 
an insolvent and failing condition; and, con- 
ceding this knowledge, the only question be- 
fore the court is whether that was a prefer- 
ence within the meaning of the statute. A 
very ingenious argument is made by the able 
counsel, Mr. Wood, to prove that this was 
some kind of a trast fund, a special trust de- 
posit, which it was the duty of the bank to 
protect from its general creditors, and turn 
over to the cestui que trust, which was the 
Iron Mountain Bank, 

I am not able to see, from the facts in this 
case, that the transaction possessed that 
character. I do not perceive any difference 
between that deposit and the deposit of any 
individual doing business with the Central 
Savings Bank. No special trust relation was 
created by this transaction in question. It 
does not follow, because a fund is placed in 
the hands of a man or corporation, that it 
can be followed evei-ywhere, under all cir- 
cumstances. And in this particular case 
there was no means of following specific- 
ally the money which was placed by the 
Iron Mountain Bank in the hands of the 
Central Savings Bank, because it went into 
the bank as other money did, was mingled 
with other money, and paid out in its ordi- 
nary business as other money was. There 
is another consideration which shows that 
relation between the parties. Why is it that 
a bank in this or any other city provides 
clerks to keep accounts, provides and fur- 
nishes its depositors a check-book, and goes 
to a great deal of trouble and expense and 
liability in securing them against the loss 
by fire or thieves? Why is it that they do 
these things, and some go further and pay 
interest for the privilege of having and hold- 
ing the money? It is because it becomes 
their money; because the moment it is de- 
posited there it is their money, and that they 
may make money out of it in the regular 
banking business. In this case^ the Centi-al 
Savings Bank not only consented to pay the 
checks of the Iron Mountain Bank which 
were drawn against it, but undeitook, in ad- 
dition to what an ordinary bank does, to 
take care of and protect its operations in the 
clearing-house. What was it to get for all 
this? According to the theoiy of the plain- 
tiff's counsel, Mr. Wood, they were to hold 
this fund as a separate and distinct trust 
fund, with which they could make no op- 
erations, which they could not loan out, and 
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which they Tvere to hold until exhausted by 
■checks; and they were to do this for nothing. 
The case of the Marine Bank v. Fulton 
Bank, 2 WaU. [69 U. S.] 252, in -which I had 
the honor of delivering the opinion of the su- 
preme court, is in point, and is decisive of 
the case at bar. In that case, the Fulton 
Bank sent to the Marine Bank, of Chicago, 
two notes for collection. The currency at 
Chicago had at that time become deranged, 
and consisted exclusively of bills of Illi- 
nois banks- The Marine Bank sent a cir- 
cular to its coiTespondents informing them 
that in the disturbed state of the cuiTcncy, 
it would be impossible to continue remit- 
tances with the usual regulai-ity, and that it 
would be compelled to place aU funds re- 
ceived in payment of collections to the cred- 
it of its coiTespondents in such cuixency as 
was received in Chicago— bills of the Illinois 
stock banks— to be drawn for in like bills. 
The notes were collected by the Marine 
Bank and placed to the credit of the Fulton 
Bank. About a year after the collection 
made, the New York bank made a demaud 
of payment from the Chicago bank, which 
was refused, unless the former bank would 
accept the Illinois currency, now sunk fifty 
per cent below par. The Marine Bank was 
engaged, like other banks, in receiving depos- 
its, lending money, buying aud selling ex- 
change, and the money collected on the two 
notes in question was not retained in any 
separate or specific form. The court held 
that the proceeds of the notes, when collect- 
ed, became the money of the collecting bank, 
and that the depreciation in the cmi-ency fell 
upon that bank. The court, in deciding that 
case, said: 

"But the truth undoubtedly is, as stated in 
the second branch of the proposition, that 
both parties understood that, when the mon- 
ey was collected, plaintiff was to have cred- 
it with the defendant for the amount of the 
collections, and that the defendant would 
use the money in his business. Thus the de- 
fendant was guilty of no wrong in using the 
money, because it had become its owner. It 
was used by the bank in the same manner 
that it used the money deposited with it that 
day by city customers, aud the relation be- 
tween the two banks was the same as that 
between the Chicago bank and its city de- 
positors. It would be a waste of argument to 
attempt to prove that this was a debtor and 
■creditor relation." 

In the case at bar, I cannot see that the re- 
lation between the banks was any other than 
•one of ordinary deposit, by which the Central 
Savings Bank became the debtor of the Iron 
Mountain Bank, and liable to pay its drafts 
through the clearing-house. It follows that 
the assignee is entitled to recover; and the 
judgment of the district court, being in con- 
formity with these views, is affirmed. Af- 
firmed. 

PHELAN (KELLY v.). See Case No. 7,G73. 
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In re PHELPS. 

rO Ben. 286; i 17 N. B. B. 144.] 

District Court, S. D. New York. Jan.' 16, 187S. 

Bankbuptot— Pkoof of Debt— Liability to 
Former Partner. 

P. and E. being copartners, P. sold out to E. 
his interest in the firm, P. agreeing to pay all 
the firm debts, and to save E. harmless thereon. 
Afterwards, P. being adjudged a bankrupt, and 
firm debts remaining unpaid, E., without havmg 
paid anything on such debts, claimed the right, 
under section 5068 of the Revised Statutes, to 
prove against the estate of P- for the difEerences 
between the amounts of such debts and the 
dividend which the estate would pay thereon, 
and to have the present value of P.'s hability 
to him ascertained: Meld, that he was not en- 
titled to make any such proof and that there was 
no present value of such Uabihty which could be 
ascertained. 

[In the matter of John F. Phelps, a bank- 
rupt.] 
Wilson & Wallis, for Everdell. 
Gmrdon S. Buck, for the assignee. 

BLATOHFORD, District Judge. Prior to 
January 24th, 1877, one EverdeU and the bank- 
rupt were copartners in business under the 
name of Phelps & Everddl. On that day 
Phelps sold out to Everdell his interest in the 
firm. Part of the consideration for such sale 
was the wi-itten agreement of the bankrupt, 
then made, to pay aU the firm's debts then due 
or owing, and to indemnify and save harmless 
Everdell for and from any liability thereon. 
On the 14th of February, 1877, the bankrupt 
filed a voluntary petition in bankruptcy, on 
which he was adjudicated a bankrupt. Debts 
of the firm to the amount of about §4,000, to 
sixteen creditors, still remain unpaid, and Ev- " 
erdell will remain liable thereon for the re- 
spective differences between the total amounts 
of such debts and the dividend which the es- 
tate of the bankrupt will pay thereon. Al- 
though Everdell has not paid any part of such 
differences, or any part of any of such debts, 
he now claims the right, under section 5068 
of the Revised Statutes, to make proofs of 
daim of such differences, as "contingent debts" 
or "contingent liabilities" "contracted by the 
bankrupt," and he asks the comt to ascertain 
the amounts for which he should prove claims, 
and he also asks to have the present value of 
the debts or liabihties of the bankrupt to him 
ascertained and liquidated. Section 5068 of 
the Revised Statutes provides as foUows: "In 
all eases of contingent debts and contingent li- 
abilities contracted by the banla-upt and not 
herein otherwise provided for, the creditor 
may make claim therefor, an^ have his claim 
allowed, with the right to share in the divi- 
dends, if the contingency happens before the 
order for the final dividend; or he may, at any 
time, apply to the court to have the present 
value of the debt or liability ascertained and 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 
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liquidated, wMch shall then be done in such 
manner as the court shall order, and he shall 
be allQ-wed to prove for the amount so ascer- 
tained.'* 

The claim made by the counsel for Everdell 
is, that, when he shall have paid the differen- 
ces above mentioned, he will have been dam- 
aged in such amounts by the failure of the 
banki-upt to keep his agreement, and will have 
a valid daim against the bankrupt to such 
amount; and that such claim may, under sec- 
tion 5068, be proved as a contingent claim, in 
advance of any actual payment by Everdell. 

Section 5070 of the Revised Statutes pro- 
vides as follows: "Any person liable as bail, 
surety, guarantor, or otherwise for the bank- 
rupt, who shall have paid the debt, or any part 
thereof, in discharge of the whole, shall be en- 
titled to prove such debt, or to stand in the 
place of the creditor, if the creditor has proved 
the same, although such payments shall have 
been made after the proceedings in bankrupt- 
cy were commenced. And any person so lia- 
ble for the bankrupt, and who has not paid the 
whole of such debt, but is still liable for the 
same or any part thereof, may, it the creditor 
fails or omits to prove such debt, prove the 
same," either in the name of the creditor or 
otherwise, as may be provided by the general 
orders, and subject to such regulations and 
limitations as may be established by such gen- 
eral ordei-s." 

It is contended for Everdell, that, although, 
as between himself and the banla-upt, he may 
be regarded- as a surety, within the meaning 
of that term in section 5070, yet he has, over 
and above such suretyship as grew out of his 
position as a joint debtor with the banki-upt, a 
claim against the bankrupt gi'owing out of the 
bankrupt's conti-act of indemnity. It is such 
claim, based on such contract, that he seeks 
to prove under section 506S, by proving for 
some present value, based on the difference be- 
tween the debts in question and the amounts 
which the estate of the bankrupt will pay of 
such debts. The view seems to be, that, in 
some manner Everdell can prove a present 
debt, and secure the payment of a dividend 
to Mm thereon, without his paying, prior to 
makmg such proof, any part of the debts due 
to ttie creditors from him as a member of the 
firm. 

Whether under the original liability of Ever- 
dell, as a partner, to the creditors of the firm, 
or under the agi-eement made between him 
and the bankrupt, Everdell occupies the posi- 
tion of a surety in respect to the bankrupt 
Under the original liability of the firm, each of 
its members was a surety to the other for one- 
half of the debts. Under the agreement sub- 
sequently made the bankrupt became, as re- 
garded Everdell, the principal debtor, and Ev- 
erdell became surety for the banlcrupt in re- 
spect of the whole amount of the debts of the 
firm. Everdell, tlierefore, under section 5070, 
and general order No. 34, as a sm*ety for the 
bankrupt, or a person contingently liable for 
him, may prove the claim in respect of which 



he is such surety, or so contingently liable, un- 
der the conditions .prescribed by that section 
and that general order. 

I do not perceive that Everdell can make 
any proof under section 5068, as the ease now 
stands. What is the contingent debt or the 
contingent liability contracted by the bankrupt 
in favor of Everdell? By virtue of the part- 
nership relation, the bankrupt became liable to 
Everdell, contingent upon Everdell's paying 
more than his one-half of the debts of the 
fii-m. Everdell has not paid any part of such 
debts. By virtue of the subsequent agree- 
ment between Everdell and the banki'upt, the 
bankrupt bound himself to pay all the debts 
of the firm, and to indemnify and save hann- 
less Everdell for and from all liability thereon. 
This was substantially a liability to Everdell 
contmgent upon Everdell's paying any part of 
the debts. In either case, there must be a 
payment by Everdell before he can prove any 
claim. In the one case he must show that he 
has paid more than one-half of the debts. In 
the other case he must show that he has paid 
some part of the debts. Section 5068 clearly 
states that Everdell cannot share in the divi- 
dends till the contingency happens. Under the 
latter clause of section 5068 there is no present 
value of the bankrupt's liability to Everdell 
that can be asca-tained or liquidated. It fol- 
lows that the prayer of the petition must be 
denied. 
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In re PHELPS et al. 

[1 N. B. R. 525 (Quarto, 139); i 2 Am. Law T. 
Rep. Bankr. 25.] 

District Court, D. Kentucky. 1S68. 

Baskruptoy— Choice op Assignee — Fiitji Aifo 
Individual Cueditoks— Joixt Power op At- 
torney— Meeting FOR Choice of Assignee. 

1. Creditors who have proved a debt against a 
partner of a firm in bankruptcy, have no riglit 
to participate in the election of the assignee for 
the company, who must be chosen by the cred- 
itors of the company only. 

2. The powers given by a letter of attomev to 
several persons jointly, cannot be exercised" by 
one of the attorneys alone. 

3. A meeting to prove debts and choose an as- 
signee, should be organized at the hour desig- 
nated in the official notice, and should be kept 
open until an assignee is chosen, or it is ascer- 
tained that no choice can be made. 

[In the matter of Phelps, Caldwell & Co., 
bankrupts.] 

BALLARD, District Judge. The register 
certifies for decision by the district judge, 
the following questions, as having arisen in 
the course of the proceedings before him, to 
wit: 

First. "Have ereditoi's who have proved 
debts against one of the bankrupt partners, 
a right to participate in the electing the as- 

1 [Reprinted from 1 N. B. R. 525 (Quarto, 
169) by permission.] 
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signer?" The register thinks they have. 
He says, 'TEEe sees no reason Tvhy creditors 
of members of a firm should not participate 
in the electing an assignee for the firm; for 
such assignee is not only assignee of the 
firm, btit of each member's estate." 

I do not agree with the register. The 
'only provision to be found in the whole 
banlmipt act [of 1SG7 (14 Stat. 517)] which 
relates directly to the question propounded 
is to be found in the 36th section. It is as 
follows: "That where two or more persons 
who are partnei-s in trade shall be adjudged 
bankrupt * * * the joint stock and prop- 
erty of the copartnership and also the sep- 
arate estate of each of the partners shall be 
taken * * *; and all the creditors of the 
company and the sepamte creditors of each 
partner shall be allowed to prove their re- 
spective debts; and the assignee shaU be 
chosen by the creditors of the company." 
Whilst the statute is explicit that the sepa- 
rate estate of each bankrupt partner shall 
pass to the assignee in bankruptcy, it is 
equally explicit, that it is the creditors of 
the company only, who shall participate in 
choosing him. It can hardly be necessary 
to consider the reason on which a provision 
so express is founded; but it may not be in- 
appropriate to say that every creditor of a 
firm is also a creditor of each partner, but 
that a creditor of one member of a firm is 
not a creditor of the firm, nor has he any in- 
terest in the property of a bankrupt partner- 
ship. His interest generally in property 
which his debtor owns in common with 
partners, is in the share or part that may 
be left to his debtor after paying all part- 
nership debts and all claims due the copart- 
ners. Of course, when the partnership is 
insolvent, this share will be nothing. It fol- 
lows that if a separate creditor of a partner 
were allowed to participate in choosing an 
assignee who should have the management 
of partaership property, he would have a 
voice in the management of property in 
which he has no interest whatever; but if 
the election of the assignee who takes both 
the firm and separate property of each mem- 
ber, be confined to the firm creditors, no one 
has a voice who has not an interest in the 
whole property which passes, though some 
may be excluded who may have an interest 
in part- 
Second. "When a letter of attorney is giv- 
en to several persons jointly, can the pow- 
ers therein given be exercised by one of the 
attorneys alone?" The register thinks not, 
and I agree with him. But the register 
should understand that a letter of attorney 
in the form prescribed by general orders,, 
form No. 14, or form No. 26 is not a joint 
authority, and that a power conferred by 
such a letter may be exercised by any one 
of the persons to whom it is addressed. 

Third. "How long should a meeting ad- 
vertised for a certain hour, be considered as 
open for transacting the business for which 
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such meeting is heldl" The meeting here 
referred to, as the context shows, is the 
meeting contemplated by the 12th and 13th 
sections of the bankrupt act, ' and by the 
■warrant, form No. 6, called to choose an as- 
signee. The register thinks that "this meet- 
ing should be considered open during the 
business hours of the day on which the 
meeting is advertised to be held." 

I do not agree with the register. I think 
the meeting should be organized at the hour 
designated in the notice, or as soon there- 
after as practicable, and should be "kept 
open" until a choice be made, or it is ascer- 
tained that no choice can be made. The 
terms of the warrant, form No. 6, require 
tfiat the creditors shall "meet" to choose one 
or more assignees, not merely on a given 
jday, but at a given hour. Section 12 of the 
act provides that at this "meeting" "one of 
the registers of the court shall preside." 
Section 13 provides "that the creditors shall 
at the first meeting, held after due notice 
from the messenger, in presence of a regis- 
ter designated by the court, choose one or 
more assignees of the estate of the debtor; 
the choice to be made by the greater part in 
value and number of the creditors who have 
■proved their debts." Taking the two sec- 
tions together, it seems to me that the man- 
ner of choosing or electing an assignee by 
the creditors of a bankrupt is not, as the 
register seems to suppose, similar to that 
observed in electing civil officers at our 
state elections. The creditors do not go to 
the place designated, and at or after the 
hour fixed in the warrant, separately depos- 
it their ballots or votes in presence of the 
register; but they actually "meet"- and so 
far organize themselves into a meeting as 
to have a presiding officer, to wit: the regis- 
ter designated, and when this meeting is 
organized, at, or after, the hour named in 
the notice (it cannot be organized before), 
the creditors in the meeting, if they be the 
greater part in value and number, proceed 
to choose an assignee. The manner of pro- 
ceeding is not prescribed by the statute, and 
may therefore be determined by the cred- 
itors themselves. It should, however, con- 
form to the general practice of meetings; 
and form No. 15, prescribed by general or- 
ders, seems to contemplate that each cred- 
itor shall vote, and that his name, residence, 
and amount of debt shall be recorded. If, 
on the first vote, no choice be made, by rea- 
son of a greater part in number and value 
failing to concur, a second, third, or any 
number of ballots, may be had until the re- 
quired concurrence be obtained. If no such 
concurrence be had and the meeting adjourn 
sine die, the contingency happens which au- 
thorizes the judge, or, if there be no oppos- 
ing interest, the register, to appoint one or 
more assignees. 

Whether this meeting, after organizing 
and failing to make choice of an assignee, 
can adjourn to another day and then- pro- 
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ceed to elioose one, is a question -wliicli is 
not distinctly answered by the statute. Sec- 
tion 12 requiretj an adjournment vfhen "it 
appears that the notice to the creditors has 
not been given as required In the "wan-ant." 
But, manifestly, this adjournment must 
have taken place in the case supposed, even 
if the statute had not required it, because 
the very foundation of authority in the cred- 
itors of a banlcrupt to meet and choose an 
assigTiee is, that all creditors are notiJSed to 
meet for such purpose in the manner re- 
quired by the act. It seems to me, there- 
fore, the requisition -that an adjomrnment 
shall take place in such a case, does not 
even inferentially preclude the creditoi-s, 
who meet in pursuance of a proper notice, 
from adjoui-ning to another day and then 
proceeding to choose an assignee. True, 
section 13 provides "that the creditors shall, 
at the first meeting * * «■ choose one or 
more assignees," and that if no choice is 
made by the creditors at said meeting, the 
judge, or, if there be no opposing interest, 
the register, shall appoint one or more as- 
signees; but I am inclined to the opinion 
that the meeting of creditors to chojse an 
assignee is the "first meeting" in contempla- 
tion of the act, whether it is held on the day 
designated in the warrant or on a day to 
which the meeting, assembled on that day, 
has adjourned, the several adjournments 
constituting but one meeting and affecting 
the proceedings in no other way than would 
a necessary postponement of business from 
one to another hour of the same day. The 
term "first meeting" employed in section 13 
seems not to mean the actual first assem- 
bling of creditors, but to refer to the meet- 
ing called to choose an assignee— whether 
it be held on the day designated in the no- 
tice or on a day to which it adjourns, and is 
used in contradistinction to the terms "sec- 
ond meeting" and "third meeting" employ- 
ed in general order 25, in forms Nos. 28 and 
29 and in sections 27 and 28 of the act, 
which second and third meetings are called 
to consider the matter of a dividend. Both 
the statute (section 11) and the warrant is- 
sued in pursuance thereof, form No. 6, con- 
template that this "first meeting" of cred- 
itors is held for them to "prove their debts" 
as well as to choose an assignee. This pro- 
vision is copied almost literally from the 
Massachusetts insolvency law (see chapter 
118, § IS, of the General Statutes), and in 
that state it seems to be the rule that cred- 
itoi-s can prove their debts only at a meet- 
ing. 7 Mete. [Mass.] 431-^34; 4 Cush. 584; 
Id. 529; 11 Cush. 375. Of course, if this be 
the i-ule under the bankrupt law, an ad- 
journment of the first meeting may be some- 
times actually necessary. It is only the 
creditors who have proved their debts, that 
can pai-ticipate in choosing an assignee. 
The proving of debts must therefore precede 
the choosing of an assignee. But it may 
often happen that a bankrupt owes a hun- 
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dred or more debts, and that it may be im- 
possible, owing to the complicated nature of 
some, to go through the proofs of one tenth 
of them, on the day designated in the war- 
rant and notice. If, therefore, in such case, 
the meeting cannot adjourn to the next, or 
another, day, to take proof of other debts, 
it will foUow that a power, which the statute 
contemplates shall be exercised by a greater 
part in number and value of the whole, is 
actually exercised by only a few creditors, 
representing but a small poi-tion of the 
debts. The plainest principles of justice 
would seem to require such an adjournment 
of the meeting, from day to day, as would 
furnish proper opportunity to all creditors 
present to prove their debts, and thus qual- 
ify themselves to join in selecting an as- 
signee. 

It may be that, under the bankrupt law, 
creditors may prove then* debts before the 
first meeting, and elsewhere than at a meet- 
ing; still they are not required to do so, and 
certainly they should be allowed to do at 
the meeting what both the statute and war- 
rant, form 6, authorize them to do there, 
that is, "prove their debts." The necessity 
for allowing an adjournment of the first 
meeting, to give opportunity to creditors 
present to prove their debts under the bank- 
ruptcy law, is almost as great as if it re- 
quired proof of all debts to be made at a 
meeting. What can or should be done if 
the creditors persist in adjourning from day 
to day without choosing an assignee, I need 
not now say, since it is hardly a pi-actical 
question. The interest of creditors so ob- 
viously requires the prompt choosing of an 
assignee, that it is not to be supposed the 
choice will be unreasonably delayed. 
Should such a contingency arise and' be 
properly made known to the court, some ap- 
propriate remedy may doubtless be found. 
I am not sure that more has not been said 
than is necessary to answer the questions 
propounded by the register, and I am not 
certain that what I have said in respect to 
the right of the first meeting "to adjourn," 
conforms to the interpretation of the stat- 
ute. My apology for what I have written 
is that the interi-ogatory of the register is 
very comprehensive and seems to refer to 
the whole manner of conducting the first 
meeting, and that the conclusion which I 
have announced seems consonant to reason 
and to conform to the interpretation put by 
the supreme court of Massachusetts on a 
provision in their insolvency law quite simi- 
lar to that in the bankrupt law which we 
have been considering. Rice v. Wallace 7 
Mete. [Mass.] 431-434. 

I have had littie or no opportunity to as- 
certain what is the actual practice else- 
where in respect to this matter of adjourning 
the first meeting. If the practice has not 
yet been established in any of the district 
courts, it has no doubt been settied both in 
England and in JNIassachusetts, and, as our 
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bankruptcy statute is understood to have 
been copied in the main from the English 
banki-uptcy and Massachusetts insolvency 
statutes, I. shall -willingly conform the prac- 
tice here to the practice there, if it he ascer- 
tained to he different from that which is 
here indicated as proper. 

The clerk Tvill send a copy of this opinion 
to the register, John H. "Ward, Esq. 
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Case No. 11,072. 

PHELPS et al. v. BROWN et al. 
[4 Blatchf. 362; 1 Pish Pat. Cas. 479; Merw. 

Pat. Inv. 701; 4 Wkly. Law Gaz. 183.] i 
Circuit Court, D. Connecticut Sept. 24, 1859. 
Patests-Pkiority-First Lnventou-Notice op 

ISTEBFERING PaTEXT— PUKPOSE OF CAVEAT, 

1. C. filed in the patent office a caveat, under 
section 12 of the patent act of July 4, 1836 (5 
Itat 121). Three months afterwards, M. filed a 
Sveat for the same invention. Seven mon^s 
oiter that, O. applied for a patent for the in- 
?ention, which '4s granted two months after 
his application. Fifteen months after the grant- 
ingof the patent to C. a patent was granted 
to M. for the same invention. No notice was 
given by the commissioner of patents to M., 
of the application of C. In a suit brought by G., 
for the infringement of his patent against par- 
ties holding under the patent to M.: Mdd, that 
if U. in fact first discovered the invention, and 
if. when C. applied for his patent, M. was using 
reasonable diligence in adapting and perfecting 
his invention, although he had not Jhen given 
practical shape to his discovery, C, had unDustly 
obtained his patent, within the meaning of sec- 
tion 15 of the act, and could not maintain the 
suit. 

2 Whether the commissioner of patents had 
power to issue the p'atent to G., in violation of 
the provisions of section 12, which required him 
to give notice to M. of the filing of the applica- 
tion by C, quere. 

3. But M. cannot be prejudiced by the omis- 
sion to give him the notice. 

4 The 12th and 15th sections of the act were 
desiened to protect the right of the first in- 
?entorf although he was not the first to adapt his 
invent on to practical use, provided he has filed 
his caveat and has used reasonable dihgence m 
perfecting his discovery. 

5. The purpose of the caveat is to save an in- 
ventor from the effect of the rule of law, which 
gives to the inventor who first adapts his inven- 
tion to practical use the right to the grant of the 
patent. 

2 [This was a motion for a new trial. The 
plaintiffs [Anson G. Phelps and others] had 
brought suit against the defendants [James 
Brown and others], a corporation under the 
laws of Connecticut, to recover damages for 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and by Samuel S. Fisher, Esq., and 
here compiled and reprinted by permission. The 
svllabus and the opinion are from 4 Blatchf . 
362 The statement is from 1 Fish. Pat. Cas. 
479. Merw. Pat. Inv. 701, contains only a par- 
tial report] 

2 [From 1 Fish. Pat Cas. 479.] 
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the aUeged infringement of letters patent 
[No. 12,227] for an "improvement in ma- 
chines for manufacturing brass ketties," 
granted to plaintiffs as assignees of Lyman 
C. Camp, January 12, 1855. The defend- 
ants claimed under letters patent for sub- 
stantially the same machine granted to- Or- 
lando W. Minard, April, 1856. Camp filed a 
caveat and drawing, describing his machine, 
Januaiy 16, 1854, and Minard filed a caveat 
and drawing containing a description of his 
machine, April 17, 1854. The application of 
Camp was filed November, 1854, but no no- 
tice was given, to Minard of its pendency, 
and the patent issued without interference 
or opposition. There was proof tending to 
show that Camp had made his invention as 
early as 1848, and completed a practical ma- 
chine in January, 1854, and that Minard had 
made his discovery as early as 1847, and 
completed a practical working machine in 
October, 1854. Thereupon the plaintiffs' 
counsel prayed the court to instruct thequry, 
that, "if they should find that Lyman _C. 
Camp was an original and bona fide dis- 
coverer of the combination claimed in the 
letters patent granted to the plaintiffs as his 
assignees, and was the first who succeeded 
in reducing his idea to practice by embody- 
ing and carrying it into practical operation, 
in the form adapted to practical use, said 
lettei-s patent were valid, unless they were 
fraudulentiy obtained for that which was, 
in fact, invented or discovered by another 
who was using reasonable diligence in adapt- 
ing and perfecting the same; and, that, if 
the jury should find that said Camp and 
Minard were both bona fide original and 
independent inventors, and that said Camp 
had first succeeded in perfecting his inven- 
tion and adapting it to practical use, the 
plaintiffs were rightfully entitled to their 
patent therefor, even though they should 
find that said Minard had first conceived the 
idea of said combinations, and was, at the 
time of the plaintiffs' application and of the 
granting of their patent, using reasonable 
diligence in adapting and perfecting the 
same." 

[But tiie court (INGERSOLL, J.) refused 
so to charge the jury; and, on the contrary, 
instructed them that, "although it was true, 
as was claimed by the plaintiffs, that it was 
not enough, to defeat a patent already is- 
sued, that another had before conceived the 
possibility of effecting what the patentee ac- 
complished, but that to constitute a prior in- 
vention the party alleged to have produced 
it must have reduced his idea to practice and 
embodied it in some distinct form and adapt- 
ed it to practical use, if, nevertheless, they 
should find that Minard had succeeded in 
establishing another daim and ground of 
defense the plaintiffs must fail of a recovery. 
That other claim was this: 'That Minard 
was the first discoverer and inventor of the 
combination, and that, although he might 
not, at the time of the application by Camp 
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for a patent, have given any particular shape 
to his discovery, yet, that -when said appli- 
cation was made Minard was the first dis- 
coverer and inventor, and that while he was 
using reasonable diUgenee in adapting and 
perfecting his invention Camp unjustly ob- 
tained a patent for the same.' The patent 
act of 1836, in section 15 thereof, provides 
among other things that a patent issued 
shall be void if it has been unjustly obtained 
for that which was invented or discovered 
by another who, at the time the patent was 
obtained, was using reasonable diligence to 
adapt and perfect the same. 
_ ["When the patent to tlie plaintiffs was 
issued, there was a caveat filed by Minard 
in the patent office. It was the duty of the 
commissioner, before he issued a patent on 
the application of Camp, to have notified 
Mmard so that he could present his claim to 
a prior invention. That duty was not per- 
formed by the commissioner. Contrai-y to 
his duty he issued the patent to the plain- 
tiffs without any notice to Minard. The pat- 
ent was, therefore, irregularly issued. If, 
therefore, Minard was the original discover- 
er of the invention or idea embraced in the 
combination, and if, when the patent was 
issued to the plaintiffs, the caveat of Min- 
ard was on file in the patent office; if no no- 
tice was given to Minard by the commis- 
sioner, and if, when the application for the 
patent was made, and when the same issued 
to the plaintiffs, Minard was using reason- 
able diligence to adapt and perfect the same, 
and did perfect the combination patented, 
then the patent to the plaintiffs, so far as it 
respects Minard and those claiming under 
him, was unjustly obtained and can not be 
made use of to prevent Minard, with those 
claiming under him, from using the eom- 
bmation described in his patent" The jury 
found a verdict for the defendants, and the 
plaintiffs moved for a new trial.] 2 
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R. J. Ingersoll and G. M. Keller, for nlain- 
tiffs. 

N. J. Buel, W. I>. Wooster, and R. S. Bald- 
win, for defendants. 

Before NELSON, Circuit Justice, and IN- 
GJERSOLL, District Judge. 

NELSON, Circuit Justice. The 12th sec- 
tion of the patent act of July 4, 1836 (5 Stat. 
121), provides for the filing of a caveat in 
the confidential archives of the patent office, 
and that, if application shall be made by 
any other person within a year from the 
filing of the caveat, for a patent for an in- 
vention that shall interfere with the one de- 
scribed in the caveat, it shall be the duty 
of the commissioner to give notice of the ap- 
plication to the person filing the caveat, who 
shall, within 'three months, file his descrip- 

a [From 1 Fish. Pat. Gas. 479.] 



tion, specification, drawings and model, and 
if, in the opinion of the commissioner, the 
specifications of claim interfere with each 
other, like proceedings shall be had as in 
the case of interfering applications. The 
15th section specifies, among other things, as 
a defence to an action for the infringement 
of a patent, that the plaintiff "had surrep- 
titiously or unjustly obtained the patent for 
that which was in fact invented or discovered 
by another, who was using reasonable dili- 
gence in adapting ajid perfecting the same." 
The instructions of the court to the jury 
turn, on these two provisions of the law. 

There is some difficulty in maintaining the 
power of the commissioner to issue the pat- 
ent to the plaintiffs, within the terms of the 
12th section, providing for the filing of a 
caveat, and in upholding such patent against 
the right of a party who has complied with 
the provisions of that section. The section 
directs that the commissioner shall, instead 
of issuing the patent, file the papers accom- 
panying the subsequent application, pending 
the force of the caveat, and that if, in his 
opinion, there is an interference, then such 
proceedings shaU be had as in the case of in- 
terfering applications. These proceedings 
will be found in the 8th section of the act. 
But we are of opinion, that the case falls 
within the scope and meaning of the de- 
fence prescribed in the 15th section, already 
referred to. It is true, there is nothing in the 
case implicating the good faith of Camp or 
of his assignees, and hence the injustice re- 
lied on is rather injustice in the abstract 
than injustice resulting from any intentional 
wrong. We are inclmed, however, to thinlc 
that the term was used and intended to be 
used in its broadest sense; and that the two 
provisions, the 12th and. the loth sections, 
taken together, were designed to protect the 
right of the first inventor, although he was 
not the first to adapt his invention to practi- 
cal use, provided he has filed his caveat and 
has used reasonable diligence in peilecting 
his discovery. The purpose of the caveat is 
to save the discoverer from the effect of the 
rule of law which gives to the inventor who 
first adapts his invention to practical use 
the right to the gi-ant of the patent; and, 
in case the commissioner complies with the 
terms of the 12th section, it does secure him 
against the effect of that rule. It is not sur- 
prising, in the multiplicity of applications 
before the commissioner, that he should ac- 
cidentally overlook a caveat filed some time 
before the making of an application by an- 
other party, and, doubtless, that officer is- 
sued the second patent in this case, with the 
view that the patentee might have an op- 
portunity of correcting the error. He should 
not be prejudiced by the accidental omission 
to give him the notice. A new trial must be 
denied. 
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Case No. 11,073. 

PHELPS et al. t. The CAMILLA. 

[Taney. 400.] i 

Circuit Court, D. Maryland. April Term, 1838. 

Maritime Liess— Matekial Men— Foueigic Ship 
— Credit — PoitcHASE by Agest of Own- 
er — Credit op Vessel. 

1. S. & T., at New York, were agents and 
consignees of the brig Camilla, owned in Bos- 
ton. At the request of the master of the Ca- 
milla, S. & T. gave their written order on P., 
D. & Co., for certain copper required to repair 
the vessel. The order was delivered by a clerk 
of S. & T. In the order no mention was made 
of the vessel or her owners, and the copper was 
furnished by P., D. & Co., and charged on 
their books to S. & T., to whom they also pre- 
sented the account for the copper, and whose 
negotiable note they took, payable in sis months. 
S. & T. charged the Camilla, on their books, 
with the amount of the note, deducting three 
per cent, therefrom, to make it a cash transac- 
tion. The Camilla sailed from New York on 
her' voyage. Before the note fell due, the owner 
of the vessel, and also S. & T., became insolvent, 
and this libel was filed by P., D, & Co., against 
the vessel, whilst lying at Baltimore, to recover 
the amount due for the copper. Edd, that prima 
facie, the necessary repairs furnished by mate- 
rial men, to a foreign ship, are a lien on the 
vessel. 

2. The sis months' credit given would not pre- 
vent the lien from attaching. 

3. But if the credit was given to the owner or 
any one else, and not to the vessel, then there 
was no lien. 

[Cited in The James Farrell, 36 Fed. 501.] 

4. Where the owner of a vessel has an agent 
residing at the place where the repairs are be- 
ing made, who purchases the materials in his 
own name, and gives his personal undertaking 
to pay the price, there will be no lien on the 
vessel, unless specially given. 

5. In such case, the transaction becomes an 
ordinary one between buyer and 'seller, and al- 
though the materials are afterwards applied to 
the use of the vessel, that dreumstance will not 
■create a lien upon her. 

6. The materials must be supplied for the ves- 
sel, and upon her credit, in order to create a 
lien. 

7. Even if the materials had been originally 
charged to the vessel and her owner, the' lien 
thus acquired would have been waived, by the 
material men afterwards taking the individual 
note of the agents or of the owner. 

8. If the party does not choose to rely on 
the contract which the maritime law implies in 
such eases, but takes an express written con- 
tract, he must rely on the contract he makes 
for himself, and cannot, upon a change of cir- 
■cumstances, resort to the securities upon which, 
in the absence of any special agreement, the 
law presumes that he relied. 

9. If he takes a note or bill of exchange, or any 
other personal engagement for the payment of 
the debt, he is presumed to rely on this personal 
security, and to waive his lien,, unless he stipu- 
lates that the liability of the vessel shall still 
•continue. 

[Appeal from the district court of the Unit- 
ed States for the disti'ict of Maryland.] 

The libel in this case was filed in the dis- 
trict court on the 21st of April, 1S3T, by the 

1 [Reported by James Mason Campbell, Esq., 
and here reprinted by permission.] 



members of the firm of Phelps, Dodge & Co., 
of New York, against the brig Camilla, of 
Boston, then lying at the port of Baltimore, 
and against E. G. Wiswell, and all others 
who might intervene in the cause. [Case un- 
reported.] The claim was for materials fur- 
nished by the libellants to said vessel, at 
New York, between the months of August 
and November in the year 1836; and alleged 
to have been furnished at the request of the 
master, and upon the credit of the vessel, as 
well as of the owners and master thereof. 
The libellants' claim was contested by the 
master of the vessel, who answered the libel, 
stating that he had been master of the brig 
Cainilla since the 1st of March, 1836, and 
contended, by way of plea, that the said li- 
bel could not be sustained against the said 
brig or the respondent, according to the law 
of the land and the coiurse of admiralty pro- 
ceedings, but that the same, if any claim ex- 
isted which could be enforced in. admiralty, 
could only be enforced or sustained sepai-ate- 
ly against the brig Camilla, her tackle, ap- 
parel and furniture, or against the owner, or 
the master thereof, or against the two latter 
jointly. And for further plea in this behalf 
the respondent contended and insisted that if 
any lien existed against the said brig (which 
was not admitted), the same bad been lost 
or relinquished, as would thereafter appear 
by the answer, or the evidence adduced in 
support of it And for further defence and 
answer to the aforesaid libel, the respondent 
stated that the said brig was, from the 17th 
day of September to the 16th of October, 
.1836, in the port of New York; when and 
where, certain repairs being required for her, 
some person (it was presumed tlie libellants) 
furnished the copper set forth in their ac- 
counts, and the respondent admitted that the 
said account was true and correct, as there 
sbown, so far as respected the furnishing 
thereof for the use of the said brig; that dur- 
ing, or about the same time, Smith & Town, 
merchants in New York, to whom the said 
brig and cargo were consigned, received for 
the owner of the said brig (who was T. D. 
Parker), and for the respondent as master, 
$1,775, which was sufficient to pay all bills 
and charges against the said brig and mas- 
ter, including the account of the libellants; 
and the respondent supposed and believed 
that the funds thus in their hands for this 
purpose had been honestly applied according- 
ly, but whether this account was paid or not, 
■Qie respondent did not know, further than 
that provision was made for payment. 

The respondent further set forth that the 
said brig belonged to the port of Boston, that 
she went from that port to Rio de Janeiro, 
thence to New Orleans, and thenee to New 
York, where she lay one month, during which 
said copper was furnished, and the repairs 
aforesaid were made; that on the 1st of Oc- 
tober, 1836, the respondent advertised her. In 
three newspapers, to sail to Rio de Janeiro 
on the 5th of October; that then he adver- 
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tised her to sail on t]ie lOth of October, and 
lastly, on the 15th of Octoher, and she did 
actually sail on the 16th of October, 1836; 
that during all this time, the libellants made 
no application for payment, nor did he know 
or suppose they had not been paid, for other 
bills were actually paid by said Smith & Town, 
and among others, the caulkers and gi-avers 
who put on the said copper. That having 
arrived at Rio de Janeh'o, where she lay some 
time, the brig returned to New York, where 
she lay twenty days, and dm*ing all this time, 
the libellants did not call on the respondent 
for payment of their account, although the 
brig's arrival was advertised in all the news- 
papers in New York, and he believed it to 
have been paid. That having cleared from 
the custom-house in New York, which clear- 
ance was advertised in the different newspa- 
pers, two days afterwards, to wit, from the 
20th to 25th of March, 1S37, she sailed for 
Baltimore, where she an*ived on the 27th of 
March; and that the first time the respond- 
ent knew that the account aforesaid was not 
paid, was seeing the monition in this case 
stuck upon the mast of the said brig, on the 
22d of April, 1837. And the respondent fur- 
ther alleged that the libellants, who made the 
contract for furnishing the said copper with 
the said Smith «& Town (this respondent never 
having seen either of the libellants, nor ever 
been called on by them), looked to Smith & 
Town for payment, and not to the said brig 
or to her then owner or master; and even if 
they did not, their lien, if any they had, had 
been lost by their neglect to enforce it, when 
the said brig was in New York repeatedly-, 
and b5' their acquiescence in her repeated de- 
partures therefrom; and also had lost all 
claim on the owner or master of said brig. 
The respondent also prayed leave further to 
state, that since the arrival of the said brtg 
in the port of Baltimore, to wit, on or about 
the 8th of April, 1837, she, with her tackle, 
apparel and furniture, had been sold to a cer- 
tain William Dehone, of Boston, who had no 
knowledge of this pretended claim, at the 
time of his pm-chase, the libel in this case 
having only been filed on the 21st of the same 
month. It was agreed, in writing, between 
the parties, that the copy of the deed of trust 
for the benefit of creditors, from T. D. Par- 
ker to William Dehone, of Boston, might be 
given in evidence; and also that the New 
York newspapers, containing advertisements 
offering the brig Camilla for sale, freight or 
charter, and announcing her clearances, de- 
partures and arrivals at the port of New 
York, might be offered in evidence, to prove 
the facts set out in such advertisements. And 
it was also agreed, that said brig was, at 
the time the copper and matei'ials were fur- 
nished as set out in the accounts, in the port 
of New York, and belonged to the port of 
Boston- 

A commission was issued to New York to 
take testimony, at the execution of which, 
Smyth Clark, a competent witness produced 



by the libellants, stated that he knew the 
brig Camilla (Captain E. G. Wiswell), at the 
port of New York, about the months of Au- 
gust and November, 1836; he always under- 
stood the brig was owned by T. D. Parker, 
of Boston, and she belonged at that time to 
the port of Boston. That he never saw the 
bill of copper filed by the libellants, but he 
knew there was copper furnished by the li- 
bellants for the use of the said brig Ca- 
milla, the prices of which he could not recol- 
lect, but that the total amount of the bill 
was correct, being upwards of §1,100; that 
the copper was furnished said brig at the re- 
quest of her master. The brother of the own- 
er, Mr. Stanton Parker, Jr., requested depo- 
nent to send down the copper, after the mas- 
ter had given the order; but said Stanton 
Parker was not, to deponent's knowledge, ei- 
ther part-owner, or acting as, agent of the 
owner. That the copper was furnished, 
through Smith & Town, in the following 
manner: Deponent was then a clerk of the 
said house of Smith & Town, and by their au- 
thority gave an order on the libellants to sup- 
ply the copper, after the master requested it 
to be done; Smith & Town wei*e then the 
agents of the brig, and had been so previous- 
ly. That he could not say that the copper 
■was furnished on the credit of the brig and 
her owners, nor that the libellants were in- 
formed it was for the use of the brig. The 
written order was in the name of Smith & 
Tovra, and signed by deponent as their clerk; 
it did not mention the brig Camilla; deponent 
could not say in what manner the libellants 
looked to Smith & Town's note when they 
took it, nor why the bill referred to in the 
defendant's fourth interrogatory, was made 
out to Smith & Town. Deponent knew that 
the copper was for the brig. From the ap- 
pearance of that bill, if he looked at it alone, 
he would say that Smith & Town were looked 
to. Smith & Town gave their note to Phelps, 
Dodge & Co., in settlement of the bill, 
through the deponent; such bill, when orig- 
inally rendered, extended to the figures $1,- 
197.08, inclusive, and the deduction of three 
per cent, interest was a subsequent matter, 
to make it appear as cash between owner and 
agent. Previously to sending the order, de- 
ponent called on the libellants to know the- 
price, and that being approved of by Stanton 
Parker, deponent gave the order; the bill 
above mentioned was checked by deponent 
and had some of his writing on it. That he 
had heard the captain say that the copper 
was necessary for the brig. That within a 
day or two of the protest of the note given 
by Smith & Town for the copper, perhaps on 
the same day, deponent delivered a message 
fi'om Smith & Town to the libellants, inform- 
ing them that they would not be able to take 
up the note, and that the vessel for which 
the copper was furnished, was thea lying at 
Baltimore. In making up the accounts of 
Smith & Town against the brig, long before 
their failure, such copper was charged in the 
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blotter to trig Camilla, and posted to the 
credit of T. D. Parker, the owner. On cross- 
examination, lie stated that lie gave the or- 
der for the copper, tieing the clerk of said 
Smith & Town; that he was now a mer- 
chant; he never examined the brig before the 
copper was furnished; he knew nothing per- 
sonally of her being seaworthy or not, and 
his only information upon the subject was 
that obtained from the captain and before 
stated. 

Nathaniel B. James, on the part of the li- 
bellants, stated that he knew of the copper 
being furnished by the libellants, at the 
tirices charged, for the use of the Camilla; 
deponent delivered the copper himself. That 
the copper was furnished through Smith & 
Town; he did not know personally of their 
being agents of the brig or of her owner; 
the copper was furnished at the request of 
Smith & Town; the entry in the libellants' 
books was made by him, in the hurry of busi- 
ness, and by mistake charged to Smith & 
Town, instead of "the brig Camilla and own- 
ers, per Smith & Town," as was the uni- 
form usage of the libellants; that the bilT 
was made out from deponent's entry; after- 
wards, when the error was detected, which 
was several months subsequently, the en- 
try was corrected. As to the credit on which 
the copper was sold, he could only say, that . 
the settled rule of the house was to enter 
a charge for copper furnished, against the 
vessel and the owners thereof; he believed 
the present the only case in which he made 
a different entry; he considered that the libel- 
lants looked to the brig and owners, as re- 
sponsible, in case the note of Smith & Town 
was not paid. On cross-examination, he 
stated that Mr. Clark, the clerk of Smith & 
Town, called upon the libellants to buy the 
copper, and the order was ^ven by said 
Clark as their clerk; that deponent was a 
clerk; he never examined said brig, and 
knew nothing about whether she was sea- 
worthy or not. 

Smyth Clark, being again examined on 
the part of the respondent, stated-that Smith" 
& Town were consignees of the brig Ca- 
milla. That the paper marked Exhibit A 
was a bill furnished the consignees by the 
libellants for the copper; this bill was settled 
by a note given by Smith & Town, at six 
months, which was not paid at maturity; 
that the firm of Smith & Town suspended 
payment about the 1st day of April, 1837. 

By a further agreement, it was admitted, 
that the statement of the witness examined 
under the above commission, "that the cap- 
tain of the Camilla stated that the copper 
in question was necessary for the brig," be 
received in evidence, without objection to 
its admissibility, on the ground that it was 
the declaration of the captain, who ought to 
have been produced and examined; also, that 
the libel be considered as amended so far, 
that the same be a libel in rem and not in 
personam, and that the plea to that part of 
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the libel be withdrawn. The bill rendered 
by the libellants to Smith & Town, and re- 
ferred to in the testimony as Exhibit A, was 
headed as follows: "Messrs, Smith & Town» 
bought of Phelps, Dodge & Co." The bill 
referred to as Exhibit B, being the one filed 
with the libel, differed only from Exhibit 
A in the heading, which was as follows: 
"Brig Camilla & owners, per Smith & Town, 
to Phelps. Dodge & Co., Dr." 

R. N. Martin and Geo. W. Nabb, for ap- 
pellants. 

N. 'Williams, Joseph B. Williams, and John 
H. B. Latrobe, for appellees. 

TANEY, Circuit Justice. The libel is filed 
In this case in order to charge the brig Ca- 
milla, with the sum of §1,197.08, the amount 
due libellants for copper sold by them, and 
applied to the use of the brig. The Camilla 
belonged to the port of Boston, and was own- 
ed by Theodore D. Parker, of the state of 
Massachusetts. The brig being in the port 
of New York in the month of September,. 
1836, and re'quiring new copper to make her 
seaworthy, the master applied to Smith & 
Town, merchants of New York, who Tvere 
the agents and consignees of the brig, to 
procure the necessary supply; the copper 
was bought from the libellants, on a credit 
of six months, in the following manner: 
Smith & Town gave their written order on 
the libellants for the copper, which order 
was sent to them by one of the clerks of 
Smith & Town; the order for the copDer did 
not mention the brig Camilla or her own- 
ers, and was simply an order from Smith «& 
Town. Upon this order, the copper was fur- 
nished by the libellants, and charged in their 
books to Smith «fc Town, and no reference 
whatever was made in the entry to the brig 
or her owners; and the libellants afterwards 
presented their account to Smith & Town, 
for the amount, and took their negotiable 
note, payable in six months. 

The account originally presented by them 
has been produced, and is headed as fol- 
lows: "New York, September 30, 1836. 
Messrs. Smith & Town, bought of Phelps, 
Dodge & Co." 

The note given by Smith & Town does not 
purport to be made by them as agents, but 
is their own personal engagement to pay the 
money, and is in ordinary form of a ne- 
gotiable note; and in their accounts with 
Theodore D. Parker in their books, they 
charged the amount of the note, deducting 
three per cent, from it, against the brig Ca- 
milla. The three per cent, was deducted in 
order to make the transaction a cash one, as 
between the owner and consignees. 

The brig, on the 16th of October, 1836, after 
these repairs were made, sailed for Rio de 
Janeiro; from which place she returned to 
New York, about the 1st of March, 1837; 
remained there about twenty days; then sail- 
ed for Baltimore, where she was found when 
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the process in this case Tvas served upon her. 
Parker, the owner of the vessel, stopped pay- 
ment in March, 1837, and on the 26th of that 
month, executed a deed to a trustee, convey- 
ing all his property for the benefit of his cred- 
itors. Smith & Town stopped payment 
a,bout the 1st of April, 1837, and within a 
day or two of the time when the note for the 
copper fell due, they informed the libellants 
that they would not be able to take up the 
note, and that the vessel, for which the cop- 
per was furnished, was- then lying at the 
port of Baltimore; the libellants thereupon 
instituted these proceedings against the ves- 
sel, and the monition was served on the 22d 
of April, 1837. 

These are the material facts in the case. It 
is ti-ue, that Nathaniel E. James, the clerk of 
Phelps, Dodge & Co., states that the entry 
above mentioned, in the books of the libel- 
lants, was made by him in the hurry of busi- 
ness, and the copper, by mistake, charged to 
Smith & Town, instead of "the brig Camilla 
and owners, per Smith & Town"; and that 
when the en-or was detected, which was sev- 
eral months afterwards, the entry was cor- 
rected. But the court think that the charge 
against Smith & Town is not accounted for, 
by the statement of the witness, that it was 
made in the hurry of business; for the ac- 
count afterwards rendered to them, charged 
the copper in the same manner. The per- 
sonal engagement of Smith & Town was also 
taken for the payment of the money in six 
months; and Phelps, Dodge & Co. not only 
received this note, but afterwards negotiated 
it, or intended to negotiate it, as appears by 
their endorsement upon it, which has since 
been cancelled. These acts of the libellants, 
taken together, can hardly be reconciled with 
the notion, that Smith & Town were erro- 
neously charged with the copper, by a mis- 
take of the clerk, in the hurry of business. 
If the copper had been charged to the "brig 
and her owners," per Smith & Town, they 
would not have been personally responsible 
to Phelps, Dodge & Co.; yet, all the ^cts of 
the parties are pei-fectly consistent with their 
personal responsibility, according to the 
■chavge in the original entry, and inconsistent 
with the one subsequently made; for Smith 
& Town, after having given their note to 
Phelps, Dodge & Co., at sis: months, proceed 
to charge against the owner the cash price of 
the copper, as if the amount had been set- 
tled with the libellants by them; besides, the 
vague manner in which the witness states 
the time when the error was discovered, and 
the omission to mention what circumstance 
led to the discovery, leave no doubt (when 
the testimony of this witness is compared 
with that of Smyth Clark) that this alleged 
error was never discovered, and the altera^ 
tion in the libellants' books never made, until 
they were informed by Smith & Town that 
they were about to stop payment. An altera- 
tion made in the books of the libellants, under 
such circumstances, cannot be allowed to 
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affect, in any degree, the decision of the con- 
troversy now before the court. 

It is admitted in the argiunent, that the 
lien given by the statute of New York cannot 
affect this case, and the question to be de- 
cided is, whether the debt due to Phelps, 
Dodge & Co., for this copper, is, by the gen- 
eral maritime law, a lien on the brig. 

Prima facie, the necessaiy repairs furnish- 
ed by material men to a foreign ship, are, 
without doubt, a lien on the vessel. The 
Camilla was a foi'eign vessel in the port of 
New York, so far as this question is con- 
cerned; the copper, it appears, was neces- 
sary, and the credit of six months would not 
prevent the lien from attaching. But all the 
authorities on the subject agree that, if the 
respondents show that the credit was given 
to the owner or any one else, and not to the 
vessel, then there is no lien; and I think it 
evident, from the testimony in this cause, it 
was furnished on the personal credit of Smith 
&. Town. 

In the ease of The St. Jago de Cuba, 9 
Wheat. [22 U. S.] 417, the supreme court de- 
cided that, if the vessel was in the port of a 
state to which she did not belong, yet, if the 
owner was present, and the contract made 
personally with him, it would be presumed to 
be made on his personal credit, and there 
would be no lien on the vessel, unless it was 
specially given. Can there be any difference 
in prtaciple, where the owner has an agent 
residing at the place, who purchases the ma- 
terials in his own name, and gives his per- 
sonal undertaking to pay the price? I think 
not. If the circumstance that the contract 
was made with an owner transiently present 
at the port, would repel the legal presumption 
that the credit was given to the vessel, it 
would seem to follow, that the same rule 
must govern, where the contract was made 
by the consignee and agent of the owner, and 
he became personally responsible to the party 
furnishing the materials. In either of these 
cases, the transaction becomes an ordinary 
one between buyer and seller, and although 
the materials are afterwards applied to the 
use of the vessel, that circumstance will not 
make them a lien upon her; they must be 
supplied for her and upon her credit, in order 
to create the lien. 

In the case before the court, they were, in 
truth, furnished to the Tessel by Smith & 
Town. Phelps, Dodge & Co. sold the copper 
to Smith & Town, npon their personal credit, 
and Smith & Town furnished it to the brig; 
this is obviously the real history of this trans- 
action, and Phelps, Dodge & Co., therefore, 
never had a lien npon the brig for the price 
of this copper. 

There are strong reasons for believing that 
Smith & Town had funds of the owner of the 
Camilla in their hands, at the time this cop- 
per was purchased; for they would otherwise 
hardly have given their note for it, at six 
months, at the credit price, and charged it 
against the owner, at the cash price, deduct- 
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ing in their charge three per cent, from the 
amount for which they gave their note. And 
if they had funds in their hands, It would 
readily account for the manner in which they 
procm'ed the copper, and would show the rea- 
son for purchasing it in their own names, and 
upon their own responsibility, instead of pro- 
curing it as agents merely, and upon the cred- 
it of the brig and her owner. 

But I do not put the decision upon this 
ground, for if the issue of the controversy de* 
p ended on this fact, I should have thought it 
incumbent on the respondents to establish it 
by more satisfactory proof, than the inference 
to be drawn from the circumstance I have 
mentioned. I do not, therefore, place the de- 
cision upon the ground that Smith & Town 
had funds in their hands sufficient to pur- 
chase the copper, but upon the ground, that 
the whole evidence shows, that it was sold to 
them by Phelps, Dodge & Co., upon their per- 
sonal credit, and was not furnished on the 
credit of the brig and her owner; and that 
the first entry in the books of the libelants, 
gives the true account of the transaction. 

It must not, however, be understood, that 
the decision would be different, if the copper 
had been originally charged to the Camilla 
and her owners. It is true, that upon such a 
sale, the libellants would, in the first instance, 
have acquired a lien upon the brig; but that 
lien, in my opinion, woiild have been waived 
by taking afterwards the note of Smith & 
Town. This is the doctrine recognised in 
The Nestor [Case No. 10,12G], and in the case 
of Murray v. Lazarus [Id. 9,962], where tlie 
material men had agreed with the master to 
take a bill of exchange on the agents of the 
owners, the court held that it .was a waiver 
of the lien. 

In the last-mentioned case, the court say: 
"If this is to be considered a regular and or- 
dinary bill of exchange, it was a satisfaction 
for any lien that might have existed, and 
must be considered as a relinquishment there- 
of." The same may be said of the note given 
by Smith & Town in this case, even if the 
account in the books of Phelps, Dodge & Co. 
is coiTCCted in the manner stated in the testi- 
mony of .Tames. If the party does not choose 
to rely on the contract which the maritime 
law implies in such cases, but takes an ex- 
press written contract, he must rely on the 
contract he makes for himself, and cannot, 
upon a change of circumstances, resort to the 
securities upon which, in the absence of any 
special agreement, the law presumes that he 
relied; and if he takes a note or bill of ex- 
change, or any other personal engagement, 
for the payment of the debt, he is presumed 
to rely on this peraonal security, and to waive 
his lien, unless he stipulates that the liability 
of the vessel shall still continue. 

In either view, therefore, of the facts stat- 
ed in the testimony, there is no lien on the 
Camilla, for the copper furnished by the libel- 
lants, and the decree of the district court dis- 
missing the libel must, therefore, be affirmed. 
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I have said nothing of the deed made by 
Theodore D. Parker for the benefit of his 
creditors, because I do not think that the 
deed affects the merits of this controversy; 
and upon the principle adopted by the com't, 
the decision must have been the same, even' 
if Parker had remained solvent, and was still 
the owner of the brig. Decree affirmed, with 
costs. 
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PHELPS V. CLASEN. 

[Woolw, 204; 1 3 N. B. B. 87 (Quarto, 22) 2 
West. Jur. 221.3 

Circuit Court, D. Minnesota. June Term, 1868. 

Op the Issue in Involuktart Baxkbdptct. How 
It is Joined, and How It is Tried— The Stat- 
ute OF Frauds, and Patmdnt op Another's 
Debt — Of Becoming Parties to Agreements — 
Of Parol Proof to EspiAiN Written Agree- 
ment, AND its Admissibility under the Stat- 
ute. 

1. It is doubtful if any answer he necessary 
in proceedings in involuntary bankruptcy to a 
rule upon a debtor to show cause why he should 
not be declared a bankrupt. 

2. A paper simply denying the acts of bank- 
ruptcy charged, and demanding a trial by jui-y. 
is a proper response on the part of *a debtor to 
such rule. 

[Cited in Re Heydette, Case No. 6,444.] 

3. On such trial, the petitioning creditor, it 
seems, need not make proof of his debt. 

4. The petition in involuntary bankruptcy may 
be filed by any creditor whose debt is provable 
under the act. 

[Cited in Re Dennei-y, 89 Cal. 105, 26 Pac. 
639.] 

5. Any debt existing at the time of the adju- 
dication, although not then due and payable, is 
provable under the act [of 1867 (14 Stat. 517)]. 

6. A promise founded on a new consideration, 
made to one who owes a third party, to pay the 
debt, is not within thei statute of frauds. 

7. Persons who signed a paper reciting a con- 
tract between them, naming them as the con- 
tracting parties, and referring to their inten- 
tions in separate clauses, are bound by the obli- 
gations thereby imposed, and are entitled to the 
rights thereby conferred, whether they under- 
stood themselves as signing as witnesses or as 
parties. 

8. Parol proof may be received of the consid- 
eration of an instrument, different from the 
one recited in it, as well when it is signed by 
both parties, as when it is signed by only one. 

9. Parol proof is inadmissible to contradict or 
vary the terms of a written instrument, in which 
the parties have expressed a clear meaning. 

10. Nor is parol evidence admissible to show 
what the meaning of the parties was, when the 
terms of the instrument, in the light of all the 
circumstances, remain unintelligible. 

11. But when the instrument does not sug- 
gest what the meaning of the parties was, and 
when the language is susceptible of more than 
one meaning, and it is uncertain which is the 
proper construction, parol testimony is admissi- 
ble of all the circumstances, showing the rela- 
tion of the parties, their knowledge of the sub- 
ject matter of the contract, and the state or con- 
dition thereof, and of all other facts which shed 
any light on their intention or meaning. 

1 [Reported by James M. Woolvrorth, Esq., 
and here reprinted by permission,] 
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12. A partner selling his interest in the firm 
property to bis co-partner and a third party, 
gave a writing containing the following clause: 
"And it is further understood by the parties of 
the second part Ji. e., the vendees), that the 
above sale is made subject to any indebtedness 
made by the purchase of any of the before 
mentioned goods, wares, and merchandise, by 
•Tennings & Phelps, and Phelps & Glasen, for 
which reference is made to an account of liabili- 
ty on the 1st day of April, 1867." ffeld, as the 
clause did not import a promise on the part of 
the vendees to pay those debts, proof of extrin- 
sic facts was admissible, viz., whether or not 
there were liens on the property, and what was 
the value of the property; and that the clause 
means that the vendees take the goods charged 
by this contract with a liability to pay, out of 
their proceeds, the debts mentioned. 

This was a writ of error to the district 
court. Phelps filed his petition in involunta- 
ry bankruptcy against Charles L. Clasen and 
A. jB. Clasen, merchants, doing business un- 
^er the firm name of A. B. & C. L. Clasen, 
for reasons not necessary to be here stated. 
The register having issued the usual order 
requiring them, at a day therein named, to 
■appear before him, and show cause why they 
should not be declared bankmpts, according 
to the act, they, at the time appointed, filed 
before and -with Mm a paper, informal in its 
■character, but distinctly denying that they 
had been guilty of the acts of bankruptcy 
charged, and demanding a trial by juiy. 
The matter being adjourned into court, a trial 
was had before the district judge and jury. 
On the trial, Phelps, the petitioning creditor, 
was inti-odueed as a witness, and testified 
that he had formerly been a pai-tner in the 
firms Jennings & Phelps, and Phelps & Cla- 
sen,— the latter being successor to the former, 
and composed of himself and A. B. Clasen; 
that on the 1st day of April, 1867, he sold 
his interest in the latter firm to these debt- 
ors. He was then shown an instrument in 
writing, which he said was a bill of sale 
from himself to them; and that the goods in 
the store were delivered to them in pursuance 
•of it This paper was as follows: 

"ICnow all men by these presents, that I, 
A. I. Phelps, town of Gannon Falls, county 
of Goodhue, state of Minnesota, of the first 
part, for and in consideration of nine hun- 
di-ed and nine dollai-s and ninety cents ($909.- 
SO) in lawful currency of the United States, to 
me in hand paid, at or before the ensealing of 
these presents, by A. B. & O. li. Clasen, of the 
same place, parties of the second part, the re- 
ceipt whereof is hereby acknowledgeKj, have 
bargained and sold, and by these presents do 
grant and convey, unto the said parties of 
the second part, their executors, administra- 
tors, and assigns, the one equal and undi- 
vided one-half interest in the goods, wares, 
and merchandise, debts due, and demands 
of "Whatsoever nature or name owned by and 
due the firm of Phelps & Clasen, as mer- 
chants in said town of Gannon Falls. And it 
is further understood by the paities of the 
second pai-t, that the above sale is made, sub- 
ject to any indebtedness made by the pur- 



chase of any of before mentioned goods, 
wares, and merchandise, by Jennings &. 
Phelps, and Phelps & Clasen, for which ref- 
erence is made to an account of liabilities on 
the 1st day of April, 1867. To have and to 
hold the herein described property, to the 
said A. B. & C. L. Clasen, their heirs and as- 
signs for ever. In testimony whereof, I have 
hereunto set my hand and seal this 1st day 
of AprU, 1867. A I. Phelps. (Seal.) 

"Signed, sealed, and delivered in presence 
of Charles L. Clasen. A. B. Clasen. 
"(Five cent revenue stamp cancelled.)" 
Counsel for the plaintiff then proposed to 
prove by the witness, that the defendants, 
in consideration of said sale, verbally prom- 
ised that they would pay all the debts then 
owing by the two firms of Jennings & 
Phelps, and Phelps & Clasen, and that they 
had failed to do this, in consequence of which 
plaintiff had been compelled to pay said 
debts to the amount of $2061.37; and asked 
witness several questions tending to show 
those facts. All these questions were object- 
ed to by defendants' counsel, and the objec- 
tions sustained by the court, on the ground 
that the paper called a bill of sale was the 
sole evidence of the conti-act between the 
parties, and could not be contradicted or va- 
ried by oral testimony. After the examina- 
tion -was closed, the court instructed the ju- 
ry, that there was no evidence to sustain the 
issue on the part of the petitioning credit- 
or, and that they must find for the defend- 
ants, which they did. 

Phelps & Wilder, for creditor. 
Smith & Oilman, for debtor. 

MILLER, Circuit Justice. The creditor 
complains here against the action of the dis- 
trict court, in the first place, because the 
motion which, before the trial was entered 
upon, he made, to have the debtors declared 
bankrupts, as if in default for want of an 
answer, was overruled. 

There is no formal answer to the petition 
of the creditor, and it is extremely doubtful 
if any answer is necessary. Section 40 of 
the banknipt act (14 StaL 517) directs, that 
on the filing of the petition, a rule shall is- 
sue to the defendant to show cause why he 
should not be declared a bankrupt The re- 
sponse to this rule is not necessarily to be 
made by answer to the petition. 

The next section requii-es, that on the re- 
turn day of this rule, the court "shall proceed 
summarily to hear the allegations of the peti- 
tioner and the debtor;" and if at that time 
the debtor shaU demand a jury in writing, 
the court shall order a trial by jury at the 
first term on which a jury shall be in attend- 
ance, "to ascertain the fact of said alleged 
bankniptcy." In this case the debtor did 
file a written paper at the proper time, de- 
nying the acts of bankruptcy charged, and 
demanding a trial by jury. 

I am of opinion that this paper presents a 
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proper response to this rule to show cause, 
and entitled the defendants to a jury trial. 
There was, therefore, no error in overruling 
the motion of the petitioner. 

On the trial before the jury, the question 
was raised, whether, in a proceeding of this 
nature, the petitioner must not, on the trial, 
and to the satisfaction of the jury, establish 
the existence of a debt due and payable to 
him from the debtors. 

Looking to the language of the act, which 
seems to confine the inquiry "to the fact of 
said alleged banla-uptcy," it may well be 
doubted whether this fact might not exist, 
and be found by the verdict, without regard 
to the further and distinct inquiry whether 
the petitioner had established, or had a 
debt provable, under the act. This view 
seems to be supported by the further provi- 
sion of another time and another mode of 
procedure for that particular inquiry. See 
sections 22-24. If the debtor intended to de- 
ny that he owed the petitioning creditor 
debts to the amount of ?200, he could have 
raised that question before going to the jury 
on the alleged acts of bankruptcy. If the 
question were found for him, the further in- 
quiry would be unnecessary, and the expense 
ajid delay of it would be avoided. But as 
this question was not distinctly made in the 
district court, and is not mentionfed in the 
briefs of counsel, it is not decided here. 

It is also contended, that because the plain- 
tiff had not, at the time the principal act of 
bankruptcy is alleged to have been commit- 
ted, paid the debt to the creditors of the firm 
of Phelps & Clasen, which the defendants as- 
sumed, he was not such a creditor as could 
file this petition against them. Any creditor, 
whose debt is provable under the act, is au- 
thorized to file a petition for the involuntary 
bankruptcy of his debtor. See section 39. 
And section 19 provides, that debts which had 
been incuixed and were existing at the time 
of the adjudication of bankruptcy, whether 
due and payable at that time, or not due till 
a future day, are provable under the act 
To entitle himself to this remedy, then, it was 
not necessary for the plaintiff to have made 
the payment of the debt to the firm. If 
his demand was a valid one, it was sufficient 
to support this proceeding. 

It is also insisted that this testimony must 
be excluded, because, being a promise to 
pay the debt of another, the undertaking is 
within the statute of frauds. But this is a 
promise to the plaintiff, founded on a new 
consideration, to pay a debt which he owed 
to a third party. Such a promise is not with- 
in the statute. 

The counsel for the plaintiff insists that the 
paper which is called a bill of sale is an ex 
parte instrument of the plaintiff, the main 
purpose of which was to transfer his inter- 
est in the partnership of Phelps & Clasen; 
that the defendants signed it as witnesses, 
and not as parties, and that consequently 
parol proof of their verbal promise to pay 



the debts of the firm is not excluded by the 
recital in the instrument of a money con- 
sideration. The counsel for the defendants, 
on the other hand, maintain that the paper 
is a deed signed by both parties, and that 
no other contract or promise on the part of 
the defendants than what is found in the in- 
strument can be proven. 

On this point I lay out of view the sworn 
statement of the plaintiff, that the defend- 
ants signed as witnesses merely, and not as 
parties. I am of opinion that inasmuch as 
the paper recites a contract between these 
two parties, naming them as such, refers in 
separate clauses to their intention, and shows 
their signatures attached, it is immaterial 
whether they signed as parties or as wit- 
nesses. In either case, they are shown to 
have made the contract which is set forth in 
the paper, and are bound by all the obliga- 
tions which it may establish against them, 
and are entitled to all the rights which it 
confers. 

It is true that nearly all the cases in which 
it has been decided that parol proof may be 
received, of a consideration different from 
that recited in the instrument, are where 
but one of the two contracting parties signed 
it But the principle is not limited to that 
class of cases. On the contrary, in De Wolf 
V. Rabaud, 1 Pet [26 U. S.] 476, Sweet v. 
Lee, 3 Man. & G. 452, and Clifford v. Tur- 
reU, 1 Younge & O. Ch. 13S, among the many 
which could be cited, the instrument was 
signed by both parties, and parol proof was 
admitted to sustain a cause of action found- 
ed on a consideration which was not men- 
tioned, and was entirely different from the 
one which was mentioned in the instrument 

The doctrine may therefore be taken as 
established, that where it does not appear 
that the intention of the parties was to state 
in the instrument all the consideration pass- 
ing between them, the circumstance of its 
being signed by both of them does not ex- 
clude parol proof of a consideration addition- 
al to and different from the one which is re- 
cited. If, therefore, no other reference in 
the bill of sale were made to the considera- 
tion for which the plaintiff conveyed his in- 
terest in the old firm to the defendants, than 
the recital of the ?909, I should have no 
hesitation in admitting the parol proof of- 
fered by the plaintiff. 

But I am satisfied that the second clause 
in this instrument was by the parties in- 
tended to be a statement of their agreement 
in regard to the very matter which he de- 
sired to prove by parol. I take it that these 
rules of evidence are weU settled: 

1. WJiere parties have attempted to put" 
their agreement in writing, and have upon 
any particular subject expressed any clear 
meaning, parol evidence is inadmissible to 
contradict or vary that meaning. 

2. When the terms of the instrument, in 
the light of all the circumstances, do not 
convey a clear meaning, but remain unintel- 
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ligible, parol evidence is inadmissible to sliow 
what tlie meaning of the parties was. 

3. When the instrument does not suggest 
what the meaning of the parties was, and 
when the language is susceptible of more 
than one meaning, and it is uncertain which 
is the proper construction, parol testimony 
is admissible to show all the circumstance 
such as the relations of the parties, their 
knowledge of the subject matter of the con- 
tract, the state and condition thereof, and 
all other facts which shed any light on their 
intention or meaning. [Bradley v. Steam- 
Packet Co., 13 Pet [38 U. S.] 89; Mauran. v. 
BuUus, 16 Pet [41 U. S.] 528; De Wolf y. 
Eabaud, 1 Pet. [26 U. S.] 476; Blossom t. 
Griflan, 8 Kern. (13 N. Y.) 569.] 2 

Upon these principles we proceed to ex.- 
aminethis instrument. The particular clause 
upon which the question arises reads thus: 
"And it is further understood by the par- 
ties of the second part, that the above sale 
is made subject to any indebtedness made 
by the purchase of any of the before men- 
tioned goods, wares, and merchandise, by 
Jennings & Phelps and Phelps & Olasen, 
for which reference is made to an account 
of liabilities on the 1st day of April, 1867." 

The counsel for the plaintiff insists that 
this clause means that the vendees in that 
sale were to pay debts which the two firms 
had contracted for the merchandise which 
was the subject of the sale, and which debts 
were set forth In a list made on the 1st of 
April. But the clause, considered by itself, 
does not contain or express any promise by 
the vendees to pay those debts. If they did 
so undertake, their obligation in that behalf 
will appear only by a reference to the whole 
instrument and to certain extrinsic facts 
connected with the transaction, which must 
be shown by parol testimony. 

The counsel for the defendants contend 
that the intention of the parties was, that in 
the sale the vendees took the goods subject 
to any lien thereon by way of mortgage or 
otherwise, existing at the time of the sale, 
for debts contracted in their original pur- 
chase. And they insist that if such is not 
the meaning, then the clause is unintelligi- 
ble, and within the rule secondly above laid 
down. 

The clause does not by its terms convey 
such meaning. No lien on the goods is men- 
tioned. The law does not give a lien for 
goods sold and delivered, so that there is no 
implication that the goods were, by reason 
of the original purchase, charged with a 
lien. The sale is said to be made subject to 
any indebtedness contracted for the purchase 
of these goods, and not merely to such in- 
debtedness as might be a lien on them. The 
debts referred to are to be found in an ac- 
count of the liabilities of the firm, of the 
same date as the instrument which we are 
construing. A reference to this account Is 

2 [From 3 N. B. R. 87 (Quarto, 22).] 



necessary to show what Indebtedness is 
meant The constmction claimed by the 
counsel for the defendant would not be un- 
reasonable if, to secure debts of the class 
described, there were specific liens by way 
of mortgage or otherwise. On the other- 
hand, that construction would be unreason- 
able if there were no such liens, and the par- 
ties contracting both knew It In order to an 
understanding of the meaning of the parties, 
it was material to know, therefore, whether 
there were such liens or not And this could 
be shown only by parol testimony. This fact 
related to the condition of the property which 
was the subject of the sale, and must have 
been well known to both the contracting 
parties. Parol testimony to show it comes 
within all the decisions, as proper to eluci- 
date the meaning of the language used in 
the Instrument But the question being pro- 
pounded to the witness, he answered that 
there were no such liens. The court held it 
inadmissible, and ruled it from the jury. 
This clearly was error. 

We are next to consider whether, from all 
the circumstances attending the parties and 
the matters about which they were con- 
tracting, and from the other parts of the In- 
strument, we can deduce for this clause a 
reasonable and sensible meaning. 

The pla'intlff and one of the defendants 
were partners in the goods. These parties 
were jointly indebted on account of the pur- 
chase by them of these goods. It was in 
reference to this stock of goods and these 
debts that the plaintiff and these defend- 
ants were conti*acting. It was provided that 
the sale was made subject to any indebted- 
ness made by the purchase of the goods. 
What was subjected to the indebtedness? 
What was to be the effect of subjecting this 
(whatever it was) to the indebtedness? 

The subject matter of the sale was all of 
the plaintiff's interest in the property of the 
partnership. This appears from the instru- 
ment itself. The value of that interest does 
not appear in any part of the paper. But 
that is a circumstance which, if it can throw 
light on any clause in the instrument, can 
be proved by parol, inasmuch as It does not 
contradict nor vary its terms. The defend- 
ants claim that the $909 mentioned in the 
bill of sale was the only consideration which 
they paid, or agreed to pay, for the interest 
of the plaintiff. He claims that the assump- 
tion of the indebtedness conti'acted by the 
old firm in the purchase by it of the prop- 
erty, formed a large part of the considera- 
tion. If the interest sold by the plaintlfC to 
the defendants was, as the former claims, 
worth §3,000, and this can be proven, it is 
unreasonable to suppose that he sold it for 
only S909. If the defendants gave the fair 
value of the interest for it what more rea- 
sonable than that the difference above $900 
was made up by assuming the debts for 
which the vendor was liable. 

Now, In the light of all these circumstan- 
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ees, what is meant by "the sale being made 
subject to the liabilities of the two firms of 
Jennings & Phelps, and Phelps & Olasen"? 
Without further yerbal criticism, I may say, 
that if it were necessary in order to sustain 
the plaintiff's claim, I would hold that it 
means a promise on the part of the defend- 
ants to pay all such debts of the two firms 
as were created by the purchase of any of 
the goods conveyed by the bill of sale, and 
which should be found in account of liabil- 
ities taken on the 1st of April, 1867. 

But it is not necessary to go quite so far. 
It is sufficient to interpret the clause to 
mean, that the defendants take the goods 
charged in their hands by that contract, with 
a liability to pay the debts mentioned out 
of those goods; and that for this appropria- 
tion of the proceeds of the goods, as far as 
was necessary, the defendants are liable to 
the plaintiff. This, I think, is consistent with 
all the circumstances of the transaction, and 
with the language of the contract, and is a 
fair and reasonable construction of it 

The defendants having disposed of the 
goods without applying them to this pur- 
pose, and having committed the acts of fraud 
and bankruptcy charged in the petition, so 
that the plaintiff was compelled to pay those 
debts, he had a right of action for the 
amount so paid by him. 

These views of the introduction of parol 
testimony are well sustained, in addition to 
the authorities ah-eady cited, by the note of 
Prof. Parsons, at page 555, volume 2, 5th edi- 
tion of his work on Conti-acts, where he gives 
a philosophical statement of some of the 
principles concerniiig the admissibility of 
parol testimony to affect written contracts. 

The judgment of the district court is there- 
fore reversed, and the case remanded to that 
court, with directions to set aside the ver- 
dict, and grant a new trial in consonance 
with this opinion- 
Judgment reversed, and cause remanded 
for new trial. 

NOTE. As to the proper answer to a rule to 
show cause why respondent should not he ad- 
judged bankrupt, see In re Sunderland [Case 
No. 13,639], if petition indefinite; if insufficient 
in law. In re Melick [Id. 9,399]; In re Gebhardt, 
[Id. 5,294]. Demand for jury trial must be filed 
on return day. In re MoNaughten [Id. 8,912]; In 
re Sherry, 8 N. B. R. 142; In re Hawkeye 
Smelfinff Co., Id. 385. When need be sworn to, 
In re Findlay [Case No. 4,789]. The debt of 
the petitioning creditor need not be due. It is 
sufficient that it is a debt provable in bankrupt- 
cy. Linn v. Smith [Id.' 8,375]; In re Ouimette 
[Id. 10,622]. The debt must exist at the time 
of filing tlie petition. Where a petition was 
founded on a debt due by a minor, and he failed 
to affirm the debt, previous to filing the petition 
against him, held, the adjudication was void. 
In re Derby [Id. 3,815]. a 
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PHELPS V. COMSTOOK. 

[4 McLean, 353; i 1 Fish. Pat. Rep- 215.] 

Circuit Court, D. Indiana. May Term, 1848. 

Patents— Assignee's Right to Renewal- 

1. A mere assignment of a part of a patent 
gives the assignee no interest in the renewal of 
the patent 

[Cited in Jenkins v. Nicolson Pavement Co., 
Case No. 7,273.] 

2, But, when the assignment is special, con- 
veying dearly the intention to give an interest in 
the renewal of the patent, the assignee will take 
an interest in the renewal. 

[Cited in Hodge v. Hudson River R. Co., 
Case No- 6,559; Jenkins v. Nicolson Pave- 
ment Co., Id. 7,273.] 

In equity. 

Zebulon Baird, for plaintiff, 
Samuel Judah, for defendant. 

OPINION OP THE COURT. This is an 
action for the infringement of a patent right 
to Zebulon Parker and Austin Parker, of 
Ohio, "for an improved percussion and reac- 
tion water wheel," which letters patent are 
dated the 19th -of October, 1829. The decla- 
ration avers "that before the expiration of 
the term for which the original patent was 
granted, to wit, the 4th of October, 1843, it was 
in due form of law extended for the term of 
seven years from and after the 19th of Oc- 
tober, 1848." This is objected to, as on de- 
murrer, on the ground that the extension, by 
the 18th section of the act of 1836 [5 Stat. 
124], a special mode is provided for the ex- 
tension of a patent, which must be set out 
at large in the declaration. That it is a spe- 
cial power which must be strictly conformed 
to. A board is constituted which is required 
to give notice to pei'sons interested, etc., and 
if, on examination, they shall find the pat- 
entee is entitled to an extension, they will 
so determine; and the commissioner of pat- 
ents is required to extend the patent by mak- 
ing a certificate, which with a certificate of the 
board as to their judgment and opinion, shall 
be entered on record m the patent office." Is 
the general averment of an extension in due 
foim of law sufficient? The proof must show 
that the requisites of the act have been sub- 
stantially complied with. And this is cov- 
ered by the general averment. Such an aver- 
ment, we think, is sufficient. By a reference 
to the law, which the averment alleges the 
patentees in the renewal complied with, the 
defendant is fully informed of its requisites, 
and what was done by the patentees. 

There is also an objection as to the assign- 
ments, which by agreement are submitted to 
the court- Zebulon Parker and Robert Mc- 
Eh'oy, as administrator of Austin Parker ob- 
tained a patent for an improvement, on the 
original patent, dated 27th June, 1840 [patent 
No. 1,658]. On the 3d July, 1841, McEli-oy, 

1 [Reported by Hon. John McLean, Circuit 
Justice.] . . . - 
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as administrator, assigned to Zebulon Parker 
all Austin Parlier's interest,— "the same to 
be held and enjoyed by the said Z. Parker, 
for his own use and behoof, and for the nse 
and behoof of his legal representatives, the 
terms for which the letters patent are or may 
be granted for said improvements, as fully 
and entirely, as the same would have been 
lield and enjoyed by said heirs, had the as- 
signment and sale not been made." On the 
22d of February, 1839, Zebulon Parker as- 
signed to George Parker, and to his heirs, the 
full and exclusive right and privilege of mak- 
ing and using, etc., Z, & A. Parker's patent, 
etc., for the term of fourteen years, from the 
19th October, 1829. And on the 10th of Oc- 
tober, 1840, Z. Parker assigned to George 
Parker "all his right, title, etc., to the patent 
and improvement, etc., the same to be held 
and enjoyed by said George Pai'ker, for his 
own use, etc., the full end of the term or 
terms for which letters patent are or may be 
granted for said improvements, as fully and 
entirely as the same would have been enjoyed 
by me had this assignment not been made." 
In his objection to these assignments, the 
counsel refers to [Wilson v. Rousseau] 4 
How. [45 U. S.] 687, and says, that he under- 
stands that the dissenting judges in that case 
objected to the decision of a majority, and 
denied that any right to the extension of the 
monopoly was intended to pass by the legis- 
lature, or could pass to the assignee. The 
dissenting judges in that case held, that as 
the renewal of the patent, by the law, was 
exclusively for the benefit of the patentee, 
and could only be done, where it was made 
apparent that he had not been compensated 
for his ingenuity, expense and labor, a gen- 
eral assignment of a part of the right could 
not give the assignee any interest in the re- 
newal. That such an interest might be as- 
signed, if the terms of the assignment clear- 
ly embraced the renewed patent And, as 
conclusively showing the correctness of this 
position, it is proper to say, according to the 
decision of a majority of the court, if the 
whole of the patent had been assigned, there 
could be no renewal, for the benefit of the 
patentee. The minority considered that a 
general assignment of an interest in the pat- 
ent was limited to the term named in the 
patent, unless the assignment cleai-ly showed 
that a greater interest was intended to be 
given. 

It is true, as suggested by the counsel, that 
the assignment of Zebulon to George Parker, 
made on the 22d of February, 1839, was for 
fourteen years from the date of the patent. 
But the assignment made on the 19th of Oc- 
tober, 1840, was an assignment for the patent 
and improvement, etc., to be held, etc., "to the 
full end of the term or terms for which let- j 
ters patent are or may be granted for said 
improvements, as fully and entirely as the 
same would have been enjoyed by me had 
this assignment not been made." Here a 
reference is not only made to the patent 



j which then existed, and "to any one that 
may be granted," clearly embracing any sub- 
sequent renewal of the patent, whether it 
should be under the statute or by act of con- 
gress. 

We think the assignments, for the pm-poses 
of this suit, are sufficient. 

[For other eases involving this patent, see 
Case V, Redfield. Case No. 2,494. and note to 
Parker v. Hatfield, Case No. 10,736.] 
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PHELPS V. LEWISTON. 

[15 Blatchf. 131.] i 

Circuit Court. N. D. New York. Aug. 17, 1878. 

MfN-iciPAL Cokpobatioxs—Validity of Boxds — 

BOXA FlliE PujiCHASEKS — AFFIDAVIT OF ASSESS- 
ORS AS TO COXSENTOF TAXPAYERS — "LaST As- 

SEssMEST Roll"— "Situate aloxg^ the Route" 

DEilAXP — IXTEKEST, 

1. Bonds issued by the town of Lewiston, in 
the county of Niagara, in aid of the construction 
of the Lake Ontario Shore Railroad, under the 
acts of tlie legislature of New York, passed Mav 
11th, 1868, and AprU 19th, 1869 (Laws 1868, c. 
811, and Laws 1869, -c. 241), held valid in the 
hands of a bona fide purchaser for value, with- 
out notice, before maturity. 

2. The plaintiff bought the bonds in Septem- 
ber, 1874. Certiorari proceedings in the su- 
preme court of New York, respecting the bonds, 
wliich took place in 1872 and 1873, lield not to 
affect the rights of the plaintiff, for the reasons 
set forth in the decision of the coiu:t of appeals 
of New York, in People v. Walter, 68 N. Y. 
403, respecting such proceedings. 

3. Various offers of proof JicU to be irrele- 
vant, when made by the defendant, on the trial 
of a suit by such plaintiff against said town, to 
recover the amounts of coupons on said bonds, 
on the ground that the plaintiff was a bona fide 
holder of the bonds, 

4. Under the 2d section of said act of 1868, 
as amended by the 2d section of said act of 
1869, the affidavit of the assessors in this case 
was held to be conclusive proof liat the re- 
quired consent of tax payers had been obtained 
before the bonds were issued, as respected the 
plaintiff, as a bona fide holder of the bonds, for 
a valuable consideration, without notice. 

[Followed in Irwin v. Town of Ontario. 3 
Fed. 49, 57.] 

5. Such afiidavit having been attached to the 
consent papers when the two were filed together 
in tJie office of the county clerk, it was held, in 
view of that fact, and of the contents of the afii- 
davit and of the consents, that the affidavit 
was sufficient, although it did not state on its 
face what the consent was to, or for, or about. 

[Cited in Smith v. Ontario, Case No. 13,086. 
Followed in Irwin v. Town of Ontario, 3 
Fed. 49, 57.] 

1 [Reported by Hon. Samuel Blatchford, Cii> 
cuit Judge, and here reprinted by permission.] 
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G. "The last assessment roll," referred to in 
tlxc statute, is the last assessment roll nest pre- 
ceding; the making of such affidavit, and not 
the last assessment roll next preceding the issu- 
inp: of the bonds. 

7. The town of Lewiston was a town "situate 
along the route" of said railroad, within the 
statute. 

8. The pendency of writs of certiorari brought 
to have the determination of the assessors, and 
the action of the commissioners in pursuance 
thereof, declared void, is not such notice of the 
invaliditv of the bonds, as to defeat the title 
of a purchaser of the bonds for value, before 
maturity, who has no actual notice of the pen- 
dency of the writs or of the objection to the 
bonds. 

9. There being no evidence on which the ju- 
ry could properly proceed to find a verdict for 
the defendant on the issue as to whether the 
plaintiff was a bona fide holder of the bonds 
for value, it was proper not to allow the de- 
fendant to go to tSe jury on that question. 

10. The commissioners having power to is- 
sue coupons with the bonds, a statement in the 
bonds that they have caused one of their number 
to sign the coupons is equivalent to a signing 
of the c-oupons by all of them, 

11. Payment of coupons on the bonds having 
been demanded, it is proper to allow interest on 
them. 

12. The statutes under which the bonds were 
issued are not invalid. 

13. Where legislative authority has been giv- 
en to a munieipalitj' or to its officers, to sub- 
scribe for the stock of a railroad company, and 
to issue municipal bonds in payment, but only 
on some condition precedent, and where it 
may be gathered from the legislative enact- 
ment, that the officers of the municipality were 
invested with power to decide whether the 
■con^Jition precedent had beeu complied with, 
their redtal that it has ieen, made in the bonds 
issued by them and held by a bona fide pur- 
chaser, is conclusive of the fact and binding up- 
on the municipality, for, the recital is itself a 
decision of the fact by the appointed tribunal. 

[Cited in Ourrie v. Town of Lewiston, 15 Fed. 
379.] 

[This was an action at law by Henry Phelps 
against the town of Lewiston, brought to re- 
cover the interest on certain coupon bonds. 
There was a verdict in favor of the plaintifC. 
Heard on a motion for a new trial.] 

Starbxtck & Sawyer, for plaintiff. 
William S. Farnell, for defendant, 

BLATOHFORD, Circuit Judge. This is a 
motion for a new trial. The suit is brought 
on 18 interest coupons of $35 each, due Octo- 
ber 1st, 1874, being for six months' interest on 
18 bonds of $1,000 each, issued by the defend- 
ant in aid of the Lake Ontario Shore Railroad 
Company, and on 7 interest coupons of $17.50 
each, due the same day, being for six months' 
interest on 7 bonds of $500 each, of like issue. 
The amotmt of the bonds is $21,500, and the 
amount of these coupons is $752.50. The suit 
was tried before Judge Johnson, the late cir- 
cuit judge, and a jury, and resulted in a ver- 
dict for the plaintiff, by direction of the coui't, 
for $845.40, of which $92.90 was for interest 
on the amount of the coupons. The defend- 
ant moves for a new trial, on a case contain- 
ing exceptions. 



The bonds are all of them of the same form, 
of which the following is a specimen: "United 
States of America, Town of Lewiston. No. 
28. $1,000. County of Niagara, State of 
New York. Lake Ontario Shore Raikoad Co. 
Issued by virtue of an act of tbe legislature 
of the state of New York, entitled: 'An act 
to authorize certain towns in the counties of 
Oswego, Cayuga and Wayne, to issue bonds 
and take stock in and for the consti-uction of 
the Lake Ontario Shore Railroad,' passed May 
11th, 1868 (chapter 811 of the Laws of 1S6S), 
and an act amending the same, passed April 
19th, 1869 (chapter 241 of the -Laws of 1869). 
These acts authorize any town, incoi-porated 
village or city, except the city of Rochester, in 
either of the counties of Oswego, Cayuga, 
Wayne, Monroe, Orleans, or the Second as- 
sembly district of Niagara, situate along the 
route of the Lake Ontario Shore Railroad, to 
subscribe for the stock of the Lake Ontario 
Shore Raihroad, and to issue town, village or 
city bonds in payment thereof. Know all men 
by these presents, that we, the undersigned, 
commissioners under the above entitled acts, 
for the town of Lewiston, in the cdunty of Ni- 
agara and state of New York, upon the faith 
and credit and in behalf of said town, for val- 
ue received, promise to pay to the bearer the 
sum of one thousand dollars, on the first day 
of Apiil, in the year one thousand eight hun- 
dred and eighty-three, at the American Ex- 
change National Bank in the city of New York, 
with interest at seven per cent, per annum, 
payable semi-annually, on the first days of 
April and October in each year, at tlie same 
place, on the presentation and smxendei- of the 
coupons for such interest, hereto annexed. In 
witness whereof, we have bereunto set om' 
hands and seals, and have caused the coupons 
annexed hereto to be signed by O. P. Scovell, 
one of our number, this fia'st day of July, in the 
year one thousand eight hundred and seventy- 
two. O. P. Scovell, (Seal.) J. E. Ways, 
(Seal.) Geo. 0. Haywood, (Seal.) Commis- 
sioners." ■ ■ ' ■ 

The coupons sued on are all of them of the 
same form, of which the following is a speci- 
men: "$35.00. Town of Lewiston. The 
American Exchange National Bank of the 
Oitj' of New York will pay the bearer thu-ty- 
five dollars on the first day of October, 1874, 
being semi-annual interest due on bond No. 28. 
O. P. Scovell, Commissioner." 

The act of 1808, as amended by the act of 
1869, provides as follows: "Section 1. On the 
application in writing of twelve or more free- 
holders, residents in any town, incorporated 
village or city, except the city of Rochestei',.in 
either of the counties of Oswego, Cayuga, 
Wayne, Monroe, Orleans, or of the Second as- 
sembly district of Niagara, situate along the 
route of the Lake Ontario Shore Railroad, it 
shall be the duty of the county judge of the 
county wherein such town, incorporated village 
or city, is situated, or a justice of the supreme 
court, at any special term thereof, within ten 
days after receiving such application, to ap- 



PHELPS (Case No. 11,076) 



[19 Fed, Gas. page 452] 



point, under his hand and seal, not more than 
three freeholders, residents of said town, incor- 
porated village or city, to he commissiona-s for 
said town, incorporated village or city, to carry 
into effect the purposes, and provisions of this 
act, who shall hold their offices respectively 
for the term of five years, and until others 
shall he appouited and shall have duly qual- 
ified, a majority of whom shall constitute a 
quorum for the ti-ansaction of any business, or 
the doing of any act or thing, provided for in 
this act; and every five yeai-s thereafter, and 
as often as a vacancy shall for any cause occur, 
the said county judge or justice of the supreme 
court shall appoint a successor or successors 
for such commissioner or commissioners for 
said towns, incorporated villages or cities re- 
spectively, upon the like application, as herein- 
before provided. Sec. 2, It shall be lawful 
for said commissioners to borrow, on the fiiith 
and ci'edit of their respective towns, incorpo- 
rated villages and cities aforesaid, such sums 
of money, not exceeding twenty per cent, of 
tlie valuation of said town, incoi-poi-ated village 
or city, to be ascertained by the last assess- 
ment rolls thereof respectively, for a term not 
exceeding twenty-five years, at a rate of inter- 
est not exceeding seven per cent, per annum, 
and to execute bonds therefor under their 
hands and seals respectively. The bonds so 
to be executed may be ia sudi sums, not ex- 
ceeding the amount set forth in the consent of 
the tax payers of said incorporations, and pay- 
able at such times and places, not exceeding 
ti\'enty-five years, and in such form, as said 
commissioners and their successors may deem 
expedient; but no such debt shall be contract- 
ed or bonds issued by said commissioners of 
or for either of said towns, incorporated vil- 
lages or cities, until consent, on or before Jan- 
uaiy first, eighteen hundi-ed and seventy-one, 
in writing, proved by a subscribing witness, 
who shall s^vear, in addition to the ordinary 
form of affidavits of subscx-ibing witnesses, 
that the party executing informed the witness 
that he knew the contents thereof, or acknowl- 
edged as provided for conveyances of real es- 
tate, shall fii-st have been obtained, of per- 
sons owning more than one-half of the taxable 
property assessed and appearing upon the last 
assessment i-oU of such t0T\Ti, incorporated vil- 
lage or city^ and a majority of the tax payers, 
as appears by such assessment roUs respect- 
ively, and which fact shall be proved by the 
affidavits of the assessors, or a majority of 
them, of such towns, incox-porated villages, or 
cities respectively; and. It shall be the duty 
of the said assessors, and they are hereby au- 
thorized, to make such affidavit, when the said 
consent shall be obtained. Said affidavit and 
consent, and a copy of the assessment roll, 
shall be filed in the clerk's office in the respec- 
tive counties, and certified copies thereof in the 
town clei'k's office of each of the said towns 
respectively, and the same, or a certified copy 
thereof, shall be evidence of the facts thei-ein 
contained and certified, in any court of the 
state, and before any judge or justice thereof. 



See. 3, The said commissioners, authorized by 
this act, may, in their discretion, dispose of 
such bonds, or any part thereof, to such per- 
sons or corporations, and upon such terms, as 
they shall deem most advantageous for their 
said town, incorporated village or city, but for 
not less than par; and the money that shall be 
raised by any loan or sale of bonds shall be in- 
vested in the stock of said company of the 
Lake Ontario Shore Railroad, and said money 
shall be applied and used in the constniction 
of such raikoad, its buildings and necessary 
appurtenances, and for no other pm-poses. 
The commissioners respectively, in the corpo- 
rate name of each of their said towns, incorpo- 
rated villages or cities, may subscribe for and 
purchase stock of such company, to the amount 
they may sevei-ally have borrowed as afore- 
said; and, by virtue of said subscription or 
purchase of stock, and upon receiving certifi- 
cates, or the transfer of certificates, for the 
amount of said stock so subsa-ibed for or pui-- 
chased by them, the said towns, incorporated 
villages or cities shall acquire all the rights 
and privUeges, and be liable to the same re- 
sponsibilities, as other stodsholders of said 
company. And it shall be lawful for the com- 
missioners provided for in tMs act, or either of 
them, with the consent of the others, or a ma- 
jority of -said commissioners, to participate in 
and to act in all the regular and legally author- 
ized meetings of the stoddiolders; and either 
of them may act as directors of such company, 
if he shall be duly elected as such." Section 
4 of the act of 1868 provides for an annual re- 
;pGrt by the commissioners to the board of 
supei-visors of the county, of the amount re- 
quired during the next ensuing year to pay 
the principal or interest of any of the bonds. 
It also provides that the dividends on the 
stock shall be received by the commissioners 
and be applied by them to pay the interest on 
the bonds; and that, if the dividends shall not 
be sufficient to pay any accruing principal 
and interest, the board of supervisors shall 
assess, levy and collect, as a tax, from the 
real and personal property, the sum reported 
by the commissioners to be necessary to 
make good the deficiency; and it shall, when 
collected, be paid to the commissioners and 
applied by them to pay the principal and 
interest of the bonds. The fifth section eon- 
tains provisions for disposing of the stock. 
The sixth and seventh sections contain pro- 
visions in regard to paying the principal and 
interest of the bonds. Sections 8 to 11 relate 
to the official bonds of the commissionei-s 
and vacancies and compensation. Section 12 
i-elates to proceedings by the luilroad com- 
pany to obtain compulsorily title to real es- 
tate. Section 13 provides as follows: "Sec. 
13. No portion of the bonds issued by any 
town, incorporated village, or the moneys 
arising therefrom, shall be paid, laid out or 
expended in any other town than that by 
which such bonds shall be issued, or in 
which such incorporated village is situated, 
until at least ten thousand dollars per mile. 
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upon au average, sbali have been paid or 
expended upon the grading or construction 
of each mile of said road lying within such 
town, unless said road shall he graded and 
made ready for laying the rails thereon, 
through such town, at a less cost than ten 
thousand dollars per mile. This section shall 
not apply to any town through which said 
road shall not run." 

The first and second sections of the act of 
1869 amend, respectively, the first and sec- 
ond sections of the act of 1868, so as to read 
as before recited. Section 3 of the act of 
1869 provides that "all proceedings hereto- 
fore taken in the organization of this com- 
pany, and in filing their articles of associa- 
tion, shall he deemed legal and valid « * * 
for the purposes of the organization of this 
corporation." Section 4 provides that "the 
xjommissioners of any town, village or city 
may issue their bonds directly to the direct- 
ors of said Lake Ontario Shore Railroad 
Company, at not less than their par valuej 
and receive, in exchange therefor, the stock 
of said company at not more than par." 

The articles of association of the Lake 
Ontario Shore Railroad Company were filed 
in the office of the secretary of state of the 
state of New York, in March, 1868. They 
set forth, that the corporation is created 
"for the purpose of constructing, maintain- 
ing and operating a railroad for public use^ 
in the conveyance of persons and property 
from the city of Oswego, in the county of 
Oswego, to the village of Lewiston, in the 
county of Niagara;" and that "the line of 
railroad contemplated, and herein provided 
for, shall be constructed with all proper 
turnouts, sidings and branches, from the 
city of Oswego, through the counties of Os- 
wego, Cayuga, Wayne, Monroe, Orleans and 
Niagara." 

From the proceedings put in evidence on 
the trial, it appears, that the three commis- 
sioners by whom the bonds were issued 
were duly appointed such by the county 
judge of Niagara county. The proceedings 
were originally instituted in June, 1870. 
The consents of the taspayei-s put in evi- 
dence are headed thus: "Consents of tax- 
payers of the town of Lewiston in the coun- 
ty of Niagara, that said town may issue 
bonds and take stock in and for the con- 
struction of the Lake Ontario Shore Rail- 
road." The consents consist of nine sepa- 
rate papers. Eight of them are alike in 
form. They are all signed by different per- 
sons. The form of the eight is this: "The 
undersigned, taxpayers of the town of Lew- 
iston, in the Second assembly district in 
the county of Niagara, state of New York, 
hereby consent in writing, that the railroad 
commissioners appointed for said town of 
Lewiston, in pursuance of the provisions of 
an act entitled 'An act to authorize certain 
towns in the counties of Oswego, Cayuga 
and "Wayne to issue bonds and take stock in 
and for the construction of the Lake Onta- 
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rio Shore Railroad,' passed May 11th, 1S6S, 
and the act amendatory thereof, passed 
April 19th, 1869, chapter 241, Laws of 1869, 
may borrow, on the faith and credit of the 
town of Lewiston in said county, the sum 
of one hundred and fifty-two thousand dol- 
lars, that being an amount not exceeding 
twentj'- per cent, of the valuation of said 
town of Lewiston, as shown by the last as- 
sessment roll of said town, and may issue 
bonds therefor, under their hands and seals, 
in the manner provided in said act and the 
act amendatory thereof, may subscribe for 
and take stock in and for the construction of 
the Lake Ontario Shore Railroad, for the 
amount above named." The form of the 
ninth paper is this: "We * * *■ owners 
of real estate in the town of Lewiston, coun- 
ty of Niagara and state of New York, do, 
by these presents, consent to the issue of 
the bonds by the commissioner or commis- 
sioners of the said town of Lewiston, for 
the Lake Ontario Shore Railroad, under 
chapter 811 of the Laws of 1868, as amend- 
ed by chapter 241 of the Laws of 1869, of 
the state of New York, passed April 19th, 
1869." These consents were perfected in 
March, May, July and August, 1870. They 
were all in writing and were proved or ac- 
knowledged as required by the statute. An 
affidavit of the assessors of the town of Lew- 
iston was then made and attached to them, in 
this form: "State of New York, Niagara 
County, ss.: George C. Hay ward and Alexan- 
der Lane, being duly sworn, each for himself 
says, that they are a majority of the assessors 
of the town of Lewiston, in said county, and 
that the consent in writing has been obtained 
of persons owning more than one-half of the 
taxable propeity of said town, assessed and 
appearing upon the last assessment roll of said 
town, and a majority of the taxpayers, as ap- 
pears by said assessment roH, which consent 
has been proved and acknowledged accord- 
j ing to the provisions of an act entitled 'An 
act to authorize certain towns in the coun- 
ties of Oswego, Cayuga and Wayne to issue 
bonds and to take stock in and for the con- 
struction of the Lake Ontario Shore Rail- 
road,' passed May 11th, 1S6S, and the act 
amendatory thereof, passed April 19th, 1869, 
chapter 241 of the Laws of 1869; that the 
commissioners of the town of Lewiston, ap- 
pointed to carry into effect the provisions of 
said act and the act amendatory thereof, 
are now authorized by the terms of said 
act and the act amendatory thereof, to bor- 
row, on the faith and credit of the said 
town of Lewiston, the sum of ($152,000) one 
hundred and fifty-two thousand dollars; and 
these deponents further say, and each for 
himself says, that the said sum of one hun- 
dred and fifty-two thousand dollars does not 
exceed in amount twenty per cent of the 
taxable property assessed and appearing up- 
on the last assessment roll of said town; 
and these deponents further say, and each 
for himself says, that they are a majority 
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of all of the assessors of the said town of 
Lewiston, and that they have now met to- 
gether as a hoard of assessors, to perform 
the duty required of them in and by said 
act and the act amondatoiy thereof. George 
G. Hayward, Alexander Lane, Assessoi-s of 
the Town of Lewiston, Subscribed and 
sworn to before me, at Lewiston, this 24th 
of August, 1870. S, B. Piper, Notary Public 
in and for Niagara County." Said affidavit 
and the consents and the proofs and ac- 
knowledgments, attached together, were, 
with a copy of the assessment roll of the 
town made on the 30th of September, 1869, 
filed in the office of the cleric of Niagara 
countj-, on the 10th of September, 1870. A 
certified copy of all said papers was filed in 
the office of the town clerk of the town of 
Lewiston. 

On the 17th of March, 1871, an act was 
passed (chapter 127 of the Laws of New 
York of 1871), entitled "An act to facilitate 
the construction of the Lake Ontario Shore 
Railroad, and to amend the several acts in 
relation thereto," Section 1 gives the rail- 
road company time until January 1st, 1874, 
for complying with section 2 of the act of 
April 19th, 1869, and to obtain the consent 
in writing of taxpayers. Section 2 of the 
act of 1871 provides as follows: "See. 2. No 
consent of taxpayers of any town, city or 
village, given or obtained under or by vii-tue 
of the several acts passed authorizing the 
issuing of bonds to aid in the construction 
of the Lake Ontario Shore Railroad, in writ- 
ing, nor the bonds issued or to be issued up- 
on the faith of said consent, shall be inval- 
idated or held void, or in any manner affect- 
ed, by reason of any informal, clerical or 
other defect, irregularity or omission, in the 
proofs or acknowledgments of such con- 
sents, or in the affidavits required to be 
made hy any assessors, town or county 
clerk, or other person or body, or in the fil- 
ing or recording in any town or county 
clerk's office, provided that a majority of 
the taxpayers of any such town or city, 
owning or representing a majority of the 
taxable property of said town or city, as- 
sessed to them, and appearing upon the as- 
sessment roll of such town or city, shall 
have actually executed or signed such con- 
sent, and provided that such defect, irregu- 
larity or omission is merely technical; and 
none of the provisions of this act, except 
sections one and seven, shall apply to towns 
where the consents were not completed prior 
to January first, eighteen hundred and sev- 
enty-one, pursuant to chapter eight hundred 
and eleven of the Laws of eighteen hundi-ed 
and sixty-eight, as amended by section two 
of chapter two hundred and forty-one of the 
Laws of eighteen hundred and sixty-nine, 
but shall be applicable to any town, city or 
village giving its consent to bond after the 
passage of this act." Sections 3 and 4 val- 
idate conditional consents and conditional 
subscriptions to stock. Sections o and 6 



are immaterial. Se<ition 7 provides, that 
the terms "taxpayers" and "person owniug," 
used in seeUon 2 of the act of April 19th, 
1869, "shall be construed and shall mean, all 
persons owning or representing, as presi- 
dent, trustee or as agent duly authorized for 
that purpose, including owners of non-resi- 
dent lands, more than one-half of the taxa- 
ble property of said town or city, assessed 
and appearing upon the assessment roll 
therein referred to." 
On the 18th of October, 1871, the three eom- 
j mi^ioners met together and executed their 
I official bond and took the oaths of office and 
signed a subscription for $152,000 of the 
1 stock of the railroad company. The commis- 
sioners, on the 8th of May, 1872, signed $152,- 
000 of bonds. By direction of the commis- 
sioners the coupons were signed by Scovell, 
one of the commissioners. On the oth of 
June, 1872, two of the commissioners deliv- 
ered the bonds to the railroad company, and 
received in exchange for them a certificate 
for 1,520 shares of the capital stock of the 
company, of the par value of $100 each, dat- 
ed June 5th, 1872, The certificate is in the 
name of the town of Lewiston, and the town 
has never offered to surrender it. The com- 
missioners attended meetings of the directors 
of the company, and voted on the stock on 
behalf of the town. The company provided 
for the interest which fell due October 1st, 
3872, on the bonds. On a report made by the 
commissioners to the board of supervisor, 
the sum of $10,640 was assessed, levied and 
collected on the real and personal estate of 
the town of Lewiston, to pay the interest on 
the bonds falling due April 1st, 1873, and 
October 1st, 1873, and was paid over to the 
commissioners hy the county treasurer. The 
interest due April 1st, 1873, was paid by the 
commissioners out of those moneys, and the 
coupons so paid (except two) were delivered 
by the commissioners to the auditors of the 
town. 

The $152,000 of bonds were delivered by the 
company to the firm of George B. Phelps & 
Co., contractors, who had contracted to build 
the road from Oswego to Lewiston. The 
firm was composed of George B. Phelps, Wil- 
lis Phelps and Daniel D. Warren. In a di- 
vision of the bonds, the $21,500 of bonds in- 
volved in this suit were taken by George B. 
Phelps. In September, 1874, George B. 
Phelps sold the $21,500 of bonds to the plain- 
tiff, in exchange for $20,000 of the stock of 
the Addison (Vermont) Railroad Company. 
The plaintiff purchased the bonds in good 
faith, and without notice of any infirmity in 
regai-d to them, and under circumstances 
which made him a bona fide holder of them 
for a valuable consideration, without notice. 
On the 16th of April, 1872, a writ of cer- 
tiorari was issued, by the supreme court of 
New York, to the two sui-vivlng assessors 
of the three assessors who made the affidavit 
of August 24th, 1870, to review the deter- 
mination set forth in said affidavit This 
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-writ -was served on the two surviving assess- 
ors on the 16th of April, 1S72, and, on the 
same day, a copy of it was served on the 
three commissioners, with a notice to them 
that it had been issued and served, and that 
all proceedings under and in pursuance of 
the affidavit of the assessors were stayed, as 
a matter of law. This writ was set aside 
June 20th, 1872. "While a motion to set it 
aside was pending, and, on the 13th of May, 
1872, a writ of certiorari was issued, by the 
supreme court of New York, to the clerk of 
Niagara county, commanding him to ceitify 
the proceedings on file in his office relating 
to the matter. This writ was served on the 
clerk May 23d, 1872. On the 1th of Febru- 
ary, 1873, a writ of certiorari was issued by 
the supreme court of New York, to the three 
commissioners, commanding them to certify 
what was their authority to act as such, and 
what they had done in subscribing for stock, 
and in signing and issuing bonds, and in re- 
porting to the board of supervisors in respect 
to a levy to pay principal or interest of the 
bonds, and in respect to receiving the amount 
of tax levied, and what they had done with 
the same. This writ was served on one of 
the commissioners on the 4th of February, 
1873, and on the other two on the 6th of 
March, 1873. A writ of certiorari to the two 
surviving assessors, to review the determina- 
tion of the assessors, contained in their said 
affidavit, was issued by the supreme court 
of New York, on the 28th of August, 1873, 
and was served on each of them within ten 
days afterwards. To the writ of May 13th, 
1872, addressed to the clerk of Niagara coun- 
ty, he made return, certifying the papers on 
file in his office, relating to the bonding of 
the town of Lewiston. To the writ of Feb- 
ruary 4tb, 1873, addressed to the commission- 
ers, they made a retm-n, setting forth their 
doings, and afterwards a fuither return. 
To the writ of August 28th, 1873, addressed 
to the assessors, tney made a return, and 
afterwards a further return. There was a 
hearing before the supreme court on the three 
writs of May 13th, 1872, February 4th, 1873, 
and August 28th, 1873, and the returns thei-e- 
to, considered as one proceeding, and, on the 
23d of October, 1874, the supreme court vacat- 
ed the proceedings, determination, affidavit 
and adjudication of the assessors of August 
24th, 1870, and the appointment of, and all 
the acts, doings and proceedings of, the com- 
missioners. On appeal to the court of ap- 
peals, that court (People v. Walter, 68 N. Y. 
403) reversed the judgment below, so far as 
it affected the commissioners, and dismissed 
the appeal as to the assessors. The court 
say: "The bonds of the several towns inter- 
ested had been issued and delivered in es- 
ehange for the stock of the railroad corpora- 
tion many months before the initiation of 
these proceedings, so far as they affect the 
assessors, a former writ of certiorari having 
been quashed, and at least one instalment of 
interest had been levied upon the towns, and 



paid to the holders of the bonds. These 
bonds cannot be recalled and restitution 
made, or the parties restored to their former 
condition, by any judgment or order in these 
proceedings, and neither the towns nor the 
bondholder will be bound or estopped by the 
judgments of this or any other court in these 
proceedings. A judgment of any court, 
whatever its jurisdiction, is only evidence 
against parties to the record, or those in 
privity with them. The records would not 
be competent evidence in an action upon the 
bonds; and, if our judgment should be ad- 
verse to the Tahdity of the proceedings un- 
der the statutes authorizing the issue of 
bonds, the bondholders might laugh at our 
decision, knowing that it could not affect 
them; and, if we should affirm the action of 
the assessors, the town authorities might 
snap their fingers, and, in an action upon 
the bonds, make every defence which legal 
skill should suggest, without the slightest 
impediment from our opinions or judgments." 
As to the judgment vacating the appoint- 
ment of the commissionei-s, the court held 
that the supreme comt had no jurisdiction to 
review, by certiorari, the titie of the com- 
missioners to office. As to the judgment of 
the supreme court, so far as it professed to 
annul the action of the commissioners in sub- 
scribing for the stock of the i-ailroad corpora- 
tion, and issuing the bonds of the town there- 
for, the court of appeals held that the judg- 
ment was a nullity, because it purported to 
set aside and avoid the conti-acts and deal- 
ings of the commissionei-s and the railroad 
company, and to nullify the bonds of the 
town, without the presence of the town or 
the railroad coi-poration as parties to the 
proceedings, and to annul securities issued 
to third persons, who had not been heard or 
had a day in court. It also held, that the 
action of the commissioners, bemg purely 
ministerial, and not calUng for the exercise 
of judicial discretion and detennination, 
could not be reviewed by certiorari. As to 
the assessors, it held that their action could 
have been inquired into by certiorari, if the 
writ had been brought before their action 
had been consummated, and put beyond their 
recall or the powers of the couit, and had 
been directed to them, and had not been 
vitiated by bfeing united with other writs in 
the same proceeding, directed to other offi- 
ceis. It held, that the supreme court ought 
to have dismissed the certiorari as to the as- ^ 
sessors; but that, inasmuch as any judgment 
which the court of appeals might render 
could have no practical effect in determining 
any pending litigation, or any controversy 
that might arise in the future, and as no 
harm could arise from permitting the formal 
judgment of the supreme court to stand, as 
to the assessors, it would dismiss the appeal 
:as to them. 

At the trial of the present suit, the defend- 
ant offered in evidence a copy of the writ of 
certiorari of April 16th, 1872, and proof of 
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the sei-riee thereof on the assessors and on 
the commissioners; also a copy of the writ 
of certiorari of May 13th, 1872, and proof of 
the service thereof on the county cleric; also 
a copy of the writ of certiorari of February 
4th, 1873, and proof of the service thereof on 
the commissioners; also a copy of the writ of 
certiorai-i of August 28th, 1873, and proof of 
the service thereof on the assessors; also a 
copy of the judgment roll forming the judg- 
ment of the supreme court, of October 23a, 
1874. AU of these papers were excluded by 
the court, on objection by the plaintiff, as be- 
mg irrelevant It is entirely clear that none 
of those papers are competent evidence to af- 
fect the rights of the plaintiff in this suit 
The reasons for such view cannot be set forth 
in more convincing language than that before 
cited from the opinion of the court of appeals 
of New York. 

The defendant offered, also, in evidence, 
Uie following matters, all of which were ex- 
cluded by the court as irrelevant: Proof of 
service on the commissioners, in August, 
1872, of notice of hearing in the matter of 
the certioi-ari to the clerk, of May 13th, 1872; 
proof of the appearance of the "commission- 
ers by an attorney, in said matter, in Sep- 
tember, 1872; proof of the service of like 
notice of hearing, in August, 1872, on the at- 
torney for the railroad company, and on the 
attorney for said Daniel D. Warren; proof 
that a suit was brought in the supreme 
court of Ne^v York, by certain tax payers of 
the town of Lewiston, against the three com- 
missioners, the railroad company, the said 
George B. Phelps, Willis Phelps and Daniel 
D. Warren, and also Henry W. Phelps and 
J. W. Phelps, the object of which suit was 
to restrain the defendants from issuing, 
transferring or negotiating the bonds of the 
town, and to have the bonds delivered up 
to be cancelled; that process in said action 
was served on the three commissioners on 
the 14th of June, 1872, and on Warren and 
the company on the 17th of June, 1872; that 
with the process aji injunction order was 
served on WaiTen a%d on the company; that 
Warren and the company appeared in said 
action on the 21st of June, 1872, and put 
in a demurrer to the complaint and on the 
same day the commissioners appeared and 
put in an answer; that the action was still 
undisposed of on said answer; that the de- 
murrer was not disposed of until 1873, and 
an appeal was taken by the plaintiffs from 
the judgment rendered thereon, and not dis- 
posed of until January, 1875; proof of the 
service on the board of supervisors of Ni- 
agai-a county, and on the supervisor of the 
town of Lewiston, in NovemTser, 1872, of 
notice of the issuing of the certiorari to' the 
county clerk, of May 13th, 1872, and of no- 
tice that the determination of the assessors 
was void, and that the bonds were void, and 
that no tax could be legally imposed to pay 
the principal or interest of the bonds, and 
that all proceedings were legally stayed un- 
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tU the final determination of the proceedings 
under said writ; proof of the service on the 
said board of supervisoi-s, in October, 1873 
of notice of the issuing of the writs of cer- 
tiorari which had then been issued, and that 
aU proceedings to levy moneys for the prin- 
cipal or Interest of the bonds were stayed as 
a matter of law, and that the board was 
restrained from proceeding until a decision 
on the writs, and that if they should proceed, 
they would be punished for a contempt, and 
that the commissioners, on October 7th, 1873, 
had moved the supreme court for leave to' 
pay the interest on the bonds whenever it 
should become due, and the motion had been 
denied; proof that the commissioners had 
moved the supreme court for leave to pay the 
coupons on the bonds involved in this suit 
with others, and that the motion had been 
denied on October 7tii, 1873; proof that an 
order had been made by the supreme court 
January 27th, 1873, enjoining the commis' 
sioners from paying out any money as prin- 
cipal or interest on the bonds, until the de- 
cision of a motion then pending for a writ 
of certiorari to be issued to the commission- 
ers; proof that an order had been made by 
the supreme court, in the certiorari proceed- 
ings, in November, 1873, adjudging the com- 
missioners guilty of contempt, in having de- 
livered to the board of supei-visoi-s, on the 
28th of October, 1873, their report requiring 
said board to collect from the taxpayers of 
the town $10,640, to pay the interest for the 
coming year on the bonds, such deliveiy hav- 
ing been made after the issuing of the writ 
of Febi-uary 4th, 1873, and in disregard of 
the stay of proceedings imposed thereby, and 
adjudging that they should be imprisoned 
until they should withdraw their report, un- 
less they should, within six days, and before 
any proceedings had been taken thereon by 
the board of supei-visors, withdraw their re- 
port, and that they should pay a fine of ten 
dollars; proof that an order had been made 
by the supreme court on the 24th of No- 
vember, 1873, directing the commissionei-s 
to deposit in a bank, within thirty days, to 
the credit of the certiorari proceedings, to 
be payable on the order of said court' all 
moneys in their hands which they received 
to pay the principal or interest of the bonds; 
proof that the commissioners, before paying 
the coupons which they had paid, knew that 
the writ to the county clerk had been issued 
and sei-ved on him, and had appeared by 
counsel in that proceeding, and that before 
any of the coupons were paid, the attorneys 
for the commissioners had been served with 
notice that the writ of February 4th, 1873 
would be applied for, and that such notice 
was read lij the commissioners before they 
had received any money for the town, and 
before they had paid any money on the cou- 
pons; proof that the commissioners paid 
some coupons before they were due, and that 
George B. Phelps & Co. were then the own- 
ers of the greater part of the bonds to which 
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the coupons so paid belonged; proof that 
such coupons Tvere paid before due, at the 
instisation of one of the commissioners and 
of the vice-president of the railroad com- 
pany, and that they knew that writs of cer- 
tiorari had been served with a view to test 
the validitj' of the proceedings to bond the 
town; proof that, when the assessors met 
as a board, to ascertain whether consents 
. had been obtained to the issuing of bonds 
.and taking stock in the company, they did 
not, in making their estimate, take the dog- 
tax payex-s into account, and that they count- 
ed the taxpayers in the village and town in- 
discriminately, and estimated the number 
and property indiscriminately; proof that 
the commissioners agreed between them- 
selves that the bonds should not be turned 
over to the company until they should have 
some indemnity that the suits pending shoidd 
be settled, and that the road should be built; 
proof that, at a meeting of the commission- 
ers in January, 1873, the treasurer of the 
railroad company proposed to discount the 
interest coupons falling due in AprU, 1873, 
and that it was resolved by the commission- 
ers to accept the proposition, provided the 
company would refund the money to the 
town in case an injunction should be ob- 
tained; proof that, from an examination of 
the assessment roll and bonding roll of the 
town, consent had not been obtained of per- 
sons owning more than, one-half of the tax- 
able property assessed and appearing upon 
the assessment roll of said town for the year 
1869, and of a majority of the taxpayers ap- 
pearing upon said assessment roll; proof 
that a map, as a correct map of the proposed 
location intended to be adopted by the com- 
pany for their railroad, from the county line 
■of Orleans county, in and through Niagara 
county, was filed in the office of the clerk of 
Niagara county on the 10th of October, 1872, 
and not before, with a certificate endorsed 
thereon, made by the president, a majority 
of the directors, and the chief engineer of 
the company, to the above effect, and fur- 
ther certifying that the railroad was located 
according to the red line delineated on said 
map; proof, as a matter of fact; aside from 
said map, that the road was not located in 
Niagara county before the bonds were is- 
sued; proof of the following matters of fact: 
(1) That there was no map, showing the lo- 
•cation of the railroad, filed in the office of 
the clerk of Niagara county till the 10th of 
October, 1872, as required by the statute; 
<2) that the rOute on which the road was 
in fact located was not surveyed or in any 
manner designated imtil after the bonds 
were issued, and not until July and August, 
1872; (3) that there are on the assessment 
roll of the town for the year 1869, 409 names 
of taxpayers, aside from the names of per- 
sons who paid only a dog tax; (4) that only 
193 of the persons named on said assessment 
roll appear upon the consent papers, as 
consenting to the bonding of the town; (5) 



that the assessors, in determining the num- 
ber of persons whose names are on the as- 
sessment roll, did not count the persons who 
appeared on said roll as paying a dog tax 
only; (6) that there were 57 persons whose 
names appear on the assessment roll as 
paying only a dog tax, and which do not 
otherwise appear on said roll; (7) that the 
total amount of property which appears up- 
on said assessment roll, as assessed for that 
year, is §746,395; (8) that the persons whose 
names appear upon said assessment roll, and 
who have signed the consent papers, are as- 
sessed upon said roll for only the total sum 
of ?216,908; (9) that the railroad was not 
located until after the issuing of the bonds 
by the commissioners, and not until after the 
commissioners were appointed; (10) that 
consent in writing had not been obtained to 
the contracting of a debt by, or issuing of 
bonds of, the town, in aid of the railroad 
company, or for the purpose of taking stock 
in the company, of a majority of the tax pay- 
ers, as appears by the assessment roll of the 
town for the year 1869; (11) that consent in 
writing had not been obtained of persons 
owning more than one-half of the taxable 
property assessed and appearing upon the 
assessment roll of the town for the year 
1869, to the contracting of a debt or issuing 
bonds of the town, and taking stock in and 
for the construction of the railroad. 

These offers of proof on the part of the de- 
fendant were undoubtedly overruled Ity the 
court on the ground that the plaintiff had 
shown himself to be a bona fide holder of the 
bonds in question, as the record shows that 
the court, in connection with the offer in evi- 
dence of the writ to the assessors, of April 
16th, 1872, held that the plaintiff was a bona 
fide holder of said bonds. 
At the close of the evidence, the defendant 
i requested the court to charge the jury, that, 
I from the evidence in the case, the plaintiff 
was not a bona fide holder for value of tlie 
bonds in question, but the court refused so to 
charge. The defendant's counsel then claim- 
ed that there was sufficient evidence in the 
case tending to show that the plaintiff was 
not a bona fide holder for value of the bonds, 
to entitle the defendant to have that question 
submitted to the jury, and asked leave of the 
court to address the jmy on that question. 
The court refused to submit tne question to 
the jury or allow the counsel to address the 
jury, and decided that the plaintiff was a 
bona fide holder for value, of the bonds. 
Then followed the verdict, under the direc- 
tion of the. court. 

The defendant, at the trial, took an objec- 
tion to the affidavit of the assessors, on the 
ground that it does not recite the facts re- 
quired by the statute to authorize the com- 
missioners to subscribe for stock or to issue 
bonds for the town; that it merely recites 
that certain persons have consented; that it 
does not state what they have consented to, 
nor does it purport to recite that the road Is 
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or was located in the town, or liiat consents 
were obtained to bond the town; tliat the af- 
fidavit does not relate to the Lake Ontario 
Shore Railroad; that the commissioners had 
no authority to act imder it; and that it does 
not appear, in whole or in part, to be in con- 
formity to the requirements of the statute. 
The objection was overruled. 

At the close of the plaintiff's evidence the 
defendant moved for a nonsuit on these 
grounds: (1) That the plaintiff had failed to 
make out a cause of action; (2) that it is in- 
cumbent on the plaintiff to prove that the 
road was located before the bonds were is- 
sued; (3) that the plaintiff must prove the 
fact that the town was situated along the 
route of the railroad, before the commission- 
ers were authorized to issue its bonds; (4) 
that the fact that the road terminates in the 
village of Lewiston, which is an incorporated 
village, does not prove that the town is so 
situated; (5) that there is no evidence which 
shows that the assessors of the town were 
authorized to make their afiidavit authorizing 
the commissioners to bond the town; (G) that 
there is no evidence showing that the county 
judge had authority to appoint the bonding 
commissioners at the time they were appoint- 
ed; (7) tliat there is no evidence showing that 
the commissioners were authorized to make a 
contract for the bonding of the town, or to 
sign or issue the bonds of the town. 

It must be regarded now as settled law for 
this court, by the decisions of the supreme 
com*t of the United States, that, where legis- 
lative authority has been given to a munici- 
pality or to its officers, to subscribe for the 
stock of a railroad company and to issue 
municipal bonds in payment, but only on 
some precedent condition, and where it maj' 
be gathered from the legislative enactment, 
that the officers of the municipality were in- 
vested with power to decide whether the 
condition precedent had been compliod with, 
their recital that it has been, made in the 
bonds issued by them and held by a bona 
fide purchaser, is conclusive of the fact and 
binding upon the municipality; for, the re- 
cital is itself a decision of the fact by the 
appointed tribunal. The foregoing is the 
statement of the doctrine by Mr. Justice 
Strong, for five judges of the court, in Town 
of Coloma v. Eaves, 92 U. S. 484. In the 
same case Mr. Justice Bradley, concuning, 
stated tlie rule thus: "If, when the law re- 
quires a vote of tax payers, before bonds can 
be issued, the supervisor of a township, or the 
judge of probate of a county, or other officer 
or magistrate, is the officer designated to as- 
certain whether such vote has been given, 
and is also the proper officer to execute, and 
who does execute, the bonds, and if the bonds 
themselves contain a statement or recital that 
such vote has been given, then the bona fide 
purchaser of the bonds need go back no fur- 
ther. He has a right to rely on the state- 
ment, as a determination of the question," 
The rule, as stated by Mr. Justice Strong, in 
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Town of Coloma v. Eaves [supra], is re-as- 
serted by the court, in the same language, in 
Marcy v. Township of Oswego, 92 U. S. G37, 
and in Commissioners v. BoUes, 94 tJ, S. 104. 
It was recognized and applied in Commission- 
ers V. Januarj', Id. 202. In Commissioners 
V, Clark, Id., 278, the rule is stated thus by 
Mr. Justice Clifford, for the court: "Bonds or 
tlie kind, executed by a municipal eoiijora- 
tion, to aid in the construction of a railroad, 
if issued in pursuance of a power conferred 
by the legislature, are valid commercial in- 
struments, and, if purchased for value, in the 
usual course of business, before they are due, 
give the holder a good title, free of prior equi- 
ties between antecedent parties, to the same 
extent as in case of bills of exchange and 
promissory notes. Such a power is frequent- 
ly conferred to be exercised in a special man- 
ner, or subject to certain regulations, condi- 
tions or qualifications; but, if it appears that 
the bonds issued show, by their recitals, that 
the power was exercised in the manner re- 
quired by the legislature, and that the bonds 
were issued in conformity to the prescribed 
regulations and pursuant to the required con- 
ditions and qualifications, proof that any or 
aU of the recitals are incorrect will not con- 
stitute a defence to the corporation, in a suit 
on the bonds or coupons, if it appears that It 
was the sole province of the municipal offi- 
cers who executed the bonds, to decide 
whether or not there had been an antecedent 
compliance with the regulations, conditions or 
qualifications which it is alleged were not 
fulfilled." The same doctrine is re-asserted 
by the same com*t in the recent case of Coun- 
ty of Warren v. Marcy, 97 U. S. 96. 

But the supreme court has gone further- 
In Knox Co. V. Aspinwall, 21 How. [62 U- 
S.] 544, one of the grounds on which the de- 
cision rested was, that the mere issue of the 
bonds, containing a recital that they were 
issued under and in pursuance of the leg- 
islative act, was a sufficient basis for an 
assumption by the purchaser that the condi- 
tions on which the county (in that case) was 
authorized to issue them had been complied 
with; and it was said that the purchaser was 
not bound to look farther, for evidence of 
such compliance, though the recital did not 
affirm it. In Town of Coloma v. Eaves, it 
is said, by five judges, that the position so' 
taken in Knox Co. v. Aspinwall [supra] was 
re-affirmed by the court in JMoran v. Miami 
Co., 2 Black [67 U. S.] 732, in Mercer Co. v. 
Hackett, 1 Wall. {68 U. S.] 83, in Mayor v, 
Muscatine, Id., 384, and in Supervisors v» 
Sehenek, 5 Wall. [72 U. S.] 784, and has nevex- 
been ovemiled. In Town of Coloma v. 
Eaves, Mr. .Justice Biudley dissented from 
the opinion of the court so far as it might be 
construed to re-affirm the points thus assert- 
ed in Knox Co. v. Aspinwall. 

In the present case, the bonds state on 
their face that they are issued by virtue of" 
the acts of the legislature which the bonds 
particularly refer to by title, date of pas- 
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sago, chapter and year, and that those acts 
authorize any town in the second assembly 
district of Niagara county, situate along the 
route of the Lalie Ontario Shore Eailroad, 
to subscribe for the stock of that railroad 
and to issue town bonds in payment there- 
for, and that the commissioners under said 
acts for the town of Lewiston, in the county 
of Niagara, and state of New York, upon the 
faith and credit, and in behalf, of said town, 
promise to pay, &c. The statute provides, 
that no bonds shall be issued by the commis- 
sioners until the consent specified shall have 
been obtained in writing. The bonds do not 
state that the consent is a condition pre- 
cedent to tlie issue of the bonds, nor do they 
■state that the consent required by the acts 
has been obtained. It is quite clear that the 
rule laid down in Town of Coloma v. Eaves, 
and like cases, as applicable where the bonds 
state that the condition precedent prescribed 
by the statute has been complied with, is 
not applicable to the present ease. The rule 
laid down in Knox Co. v. Aspinwall, as ap- 
plicable where the bonds recite that they 
were issued under and in pursuance of the 
statute, may apply to this case, in view of 
the recital in these bonds that they are is- 
sued by virtue of the statutes named. But 
there is a stronger ground for upholding the 
con'ectness of the rulings at the trial. The 
second section of the act of 1868, as amended 
by the second section of the act of 1869, pro- 
vides, that the fact that the prescribed con- 
sent in writing of taxpayei-s, proved or ac- 
knowledged as provided, has first been ob- 
tained, shall be proved by the affidavits of 
the assessoi*s, or a majority of them, of the 
town; that it shall be the duty of the as- 
sessors to make the affidavit when the eon- 
sent shall be obtained; that the affidavit and 
consent, and a copy of the assessment roll, 
shall be filed in the county clerk's office, and 
a certified copy thereof in the town clerk's 
office; and tliat the same, or a certified copy 
thereof, shall be evidence of the facts there- 
in contained and certified, in any coui-t of 
the state. As the commissioners are ta issue 
the bonds, the meaning of the statute is, 
that the affidavits of the assessors, or a ma- 
jority of them, that the prescribed consent in 
writing, proved or acknowledged as provided, 
has been obtained, shall be proof to the com- 
missioners of such fact, so as to authorize the 
issuing of the bonds, without its being nec- 
essaiy for the commissioners to examine 
the question further; and that the affidavit, 
or a certified copy of it, as filed, shall be evi- 
dence of such fact in any court of the state. 
Under this provision, such an affidavit of 
the assessors must be held to be proof of such 
fact, sufficient to pi-otect a bona fide holder 
of the bonds, for a valuable consideration, 
without notice, without its being necessary 
for him to examine farther into the question 
as to whether the condition precedent has 
been complied with. Undoubtedly, there 
must be statute authority for the issue of the 



bonds, and the provisions of the statute must 
be followed. A purchaser of the bonds, even 
tliough a bona fide purchaser, is referred by 
the bonds themselves to the terms of the 
statute. He there finds it enacted, that the 
bonds may be issued by the commissioners, 
if the consent in writing, proved or ac- 
knowledged as provided, of taxpayers of the 
town, to a specified number and amount, is 
first obtained, and that the affidavit of the 
assessors to that fact shall be proof of that 
fact for the action of the-commissioners. Al- 
though the authority of the commissioners 
to issue the bonds is made dependent on the 
condition that the required consent of tax- 
payers shall be first obtained, yet it is equal- 
ly clear that the commissioners, who are to 
issue the bonds, are to ascertain and deter- 
mine, before issuing the bonds, that the re- 
quired consent has been obtained, by re- 
ceiving, as proof thereof, the affidavit of the 
assessors to the fact. The duty of ascertain- 
ing whether the required consent has been , 
obtained is plainly vested by the statute in 
the commissioners, and the form and nature 
of the evidence they are to act on, as evi- 
dence of the fact, are prescribed. The fact 
of the issue of the bonds shows that they 
ascertained and determined that the condi- 
tion precedent had been complied with; and, 
although the bonds do not, on their faces, 
refer in terms to the necessity or the fact of 
the consent, no bona fide purchaser of the 
bonds can be required to go back farther 
than the affidavit to which the statute refers 
the commissioners as proof. It was made 
the duty of the commissionei'S to determine, 
on specified evidence, whether the statutoiy 
prerequisite to an authorized issue of the 
bonds had been complied with, and it was 
also made their duty to issue the bonds in 
the event of such compliance. The case, in 
these respects, is within the principles laid 
down in Town of Coloma v. Eaves, 92 U» 
S. 484. 

But, it is contended that the affidavit of the 
assessors is defective. The affidavit is 
shown by the evidence to have been attached 
to the consent papers, when the two were 
filed together in the county clerk's office. 
The affidavit states, that "the consent in 
writing has been obtained," of persons own- 
ing, &e., "which consent has been proved 
and acknowledged according to the provi- 
sions" of the two acts, specifying them defi- 
nitely. It does not state otherwise what the 
consent is to, or for, or about. But, in view 
of the attachment of the consents to the affi- 
davit, and of the contents of the affidavit, 
and of the contents of the consents, it must 
be held that the "consent" referred to in 
the affidavit is sufficiently designated there- 
in as being the consent refeiTed to in the 
statute and the consent specified in the con- 
sent papers. 

It is further objected, that the statute re- 
quires that the assessment roll to be taken 
shall be "the last assessment roll," and that 
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tlie last assessment before the bonds were 
issued was the assessment roll of 1871. The 
assessment roll taken was the assessment 
roll of 1869. This was the last assessment 
roll in existence next preceding the 24th of 
August, 1870, when the affidavit of the as- 
sessors was made, and was the proper as- 
sessment roll. 

It is further objected, that the route of the 
railroad had not been located when the com- 
missioners were appointed, or when the bonds 
were issued; that there was no legal "route" 
of the road through Niagara county, until the 
map was filed in October, 1872; that, until 
then, it could not be said that the town of 
Lewiston was "situate along the route" of the 
iroad; and that, therefore, the commissioners 
were not legally appointed, and the bonds 
were not legally issued. The statute author- 
izes commissioners to be appointed for any 
town in the Second assembly district of Ni- 
agara county, which is "situate along tlie 
route of the Lalie Ontario Shore Railroad." 
The 3d section of the act of 1868 expressly 
authorizes the investment of the proceeds cf 
the bonds to be issued, in "the stock of the 
said company of the Lake Ontario Shore 
Railroad," The 12th section of the act re- 
fers to "the Lake Ontario Shore Railroad 
Company," as an existing corporation, formed 
under the general act of April 2d, 1850, and 
as having articles of association. The articles 
of association, which are in evidence, were 
filed March 17th, 186S. They are the articles 
of association referred to in the act of May 
11th, 1868. They purport to be made under 
the general act of April 2d, iSoO. They give 
the name of the corporation as the "Lake On- 
tario Shore Railroad Company," and state 
that the raih-oad for public use which the 
company is to construct, is to extend "from 
the city of Oswego, in the county of Oswego, 
to the village of Lewiston, in the county of 
Niagara," and is to run "through the coun- 
ties of Oswego, Cayuga, Wayne, Monroe, Or- 
leans and Niagara." It is shown, by the ev- 
idence, that the village of Lewiston is an in- 
corporated village, in the town of Lewiston; 
that the town of Lewiston is in the Second 
assembly district of Niagara county, and one 
of the most westerly towns in the county, and 
situated on the Niagara river; and that the 
road ran through the town to the village. 
The court will take judicial notice of the 
geographical fact, that it is impossible to pro- 
ceed from the county of Orleans, through the 
county of Niagara, to the village of Lewis- 
ton, without passing through the town of 
Lewiston. The town of Lewiston was, there- 
fore, necessarily, a town "along the route" of 
tho i-ailroad. The proceedings for the ap- 
pointment of the commissioners seem to be 
entirely regular, and not open to criticism. 

It is further objected, that, when tlie bonds 
were delivered, on the 5th of June, 1872, the 
writ of certiorari to the assessors, issued 
April 16th, 1872, and served on the assessors 
and on the commissioners on the same day. 



was in force, it not having been set aside un- 
til June 20th, 1872; that the writ of certi- 
orari to the county clerk, issued May 13th, 
1872, and served on him May 23d, 1872, was 
also in force on the 5th of June, 1872; that 
the pendency of those writs superseded the 
authority of the commissioners to issue the 
bonds; and that, if the plaintiff had, before 
purchasing, examined, as he ought to have 
done, the records in the office of the clerk of 
Niagara county, he would have learned those 
facts. The question then arises, whether the 
pendency of the writs of certiorari, brought 
to have the determination *of the assessors, 
and the action of the commissioners in pursu- 
ance thereof, declared void, is such notice to 
all persons of the invalidity of the bonds, 
as to defeat the title of a purchaser of the 
bonds for value, before maturity, who had no 
actual notice of the pendency of the writs, or 
of the objection to the bonds. The plaintiff, 
when he purchased the bonds, had no infor- 
mation that there was any question as to the 
regularity of tlie issuing of the bonds, or as 
to their validity. He bought them for value, 
before maturity. The question involved has 
recently been passed upon by the supreme 
court of the United States, in the case, be- 
fore cited, of Goimty of Wai-ren v. Marcy, 
97 U. S. 96. In that case, a suit was brought 
by a taxpayer, in July, 1870, to set aside, and 
declare void, the bonding proceedings, and 
prevent the issue of the bonds. While the 
suit was pending, the bonds were issued and 
delivered to the railroad company, in payment 
of a subscription by the county to its stock. 
Subsequently the suit was decided in favor of 
the plaintiff. After that some coupons be- 
longing to the bonds were purchased for val- 
ue before maturity, by a person who had no 
actual notice of the alleged invalidity of the 
bonds, or of any suit in relation to them. 
The supreme comrt held, that the coupons 
were valid in the hands of the purchaser; 
that, while it is a general rule, that all per- 
sons dealing with property are boimd to take 
notice of a suit pending with regard to the 
title thereof, and purchase it at their peril 
from any of the parties to the suit, yet that 
such rule does not apply to negotiable securi- 
ties pm'chased before maturity; and that it 
is immaterial whether the negotiable secm-i- 
ties are issued before the bringing of the suit 
or afterwards. The court say: "This vei'y 
.question was involved in the case of City of 
Lexington v. Butter, 14 Wall. [81 U. S.] 283. 
In that case, irregularities had occurred in 
the preliminary proceedings, and the city au- 
thor'ities refused to issue the bonds. A man- 
damus was applied for by the railroad com- 
pany, for whose use the bonds were intend- 
ed, and a judgment of mandamus was ren- 
dered, to compel the city to issue them, and 
It issued them accordingly. Subsequently 
this judgment was reversed by the court of 
appeals of Kentucky, and an injunction was 
obtained to prevent the railroad company 
from parting with the bonds. The injunction 
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was not obeyed. Tie bonds were negotiated 
whilst proceedings were still pending, and 
were purchased by the plaintiff, for value, be- 
fore maturity, without any knowledge of 
these circumstances. The court held, that 
the bonds were valid in his hands." The prin- 
ciple thus decided applies to the present case, 
even though the bonds were issued in viola- 
tion of any stay or injunction effected by the 
issuing and pendency of the writs of certi- 
orari. The honesty and good faith of the 
plahatiff are not impeached. Under such cir- 
cumstances, he was not bound to search the 
records of the town or coimty for notice of the 
pendency of litigations. Murray v. Lardner, 
2 Wall. [69 U. S.] 110. 

Even if the plaintiff in ibis suit is the per- 
son made a defendant by the name of Henry 
W. Phelps, in the suit brought in June, 1S72, 
his rights cannot be affected by that fact, for 
it is not shown tliat he ever heard of that suit 
before he purchased the bonds. No service 
on the plaintiff of any notice of the Judgment 
rendered in October, 1874, can affect his 
rights, for he purchased the bonds in Septem- 
ber, 1874. 

There was not sufficient evidence to entitle 
the defendant to go to the jury on the ques- 
tion as to whether the plaintiff was a bona 
fide holder of the bonds for value. There 
was no evidence on which the jury could 
properly proceed to find a verdict for the de- 
fendant on the issue of bona fides. That be- 
ing so, and there being satisfactory evidence 
that the plaintiff was a bona fide holder, it 
was the duty of the court so to rule, and to 
hold that there was no evidence to go to the 
jury on that subject Commissioners v. 
Claris, 94 U. S. 278. 

The commissioners certainly had power to 
issue coupons with the bonds, and the state- 
ment in the bonds, that the commissioners 
had eausefd the coupons annexed to be signed 
by Scovell, one of their number, is equivalent 
to a signing of the coupons by all of the com- 
missioners. 

As the coupons appear to have been pro- 
tested by a notary, and thus payment of them 
was demanded, it is difficult to see why in- 
terest from the time of the demand, on the 
amount of the coupons, is not recoverable, 
and it must be assumed that the $92.90 inter- 
est is such interest. 

I have examined and considered all the ex- 
ceptions tal^en at the trial, by the defendant, 
to the admission of evidence offered by the 
plaintiff, and to the exclusion of evidence of- 
fered by the defendant, and find none of them 
to be tenable. All of them which involve 
any substantial question are covered by the 
various points which have been above con- 
sidered. 

The position that the statutes under which 
these bonds were issued contravene the con- 
stitution of the state of New York, and are 
void, is not well taken. 

I have not overlooked the facts, that inter- 
est on the bonds was paid by the town, and 
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that the town has retained the stock issued 
to it. These facts are urged as showing a 
waiver by the town of any defects or in-eg- 
ularities in the issuing of the bonds, and as 
operating as an estoppel against the defend- 
ant from raising any of the defences now set 
up. But the case is one so entirely clear for 
Gie plaintiff, without a resort to these con- 
siderations, that I do not stop to comment on 
them. 

I find no error in the disposition of this 
case at the trial, and the motion for a new 
trial is denied, and judgment is ordered for 
the plaintiff on the verdict, and the stay of 
proceedings granted to the defendant is va- 
cated. 



Case No. 11,077. 

PHELPS T. LOYHED. 

PHELPS V. PARBINGTON. 

[1 Dill. 512.] 1 

Circuit Court, D. Minnesota. 1871. 

MoKTGAQE Foreclosure— Gekebal Execotios. 

Under rule 92 adopted by the supreme court, 
the power of the circuit court, in suits for the 
foreclostire of mortgages, to order a general 
execution for any balance remaining after the 
sale of the mortgaged premises is a discretionary 
one; and the court in one case refused to enter 
snch an order where the complainant, by rea- 
son of his delay, was not entitled to it under the 
state statute; but it granted such an order in an- 
other case although under the state statute an 
action at law on the notes was barred. 

These two suits are by the same plaintiff 
to foreclose two mortgages respectively exe- 
cuted by the defendants at the dates stated 
in the opinion of the court. The question 
in each case was, whether tlie decree of 
foreclosure should order a general execution 
for any balance which might remain after 
the sale of the mortgaged estate. 

John B. Sanborn, for complainant 
Gordon E. Cole, for Loyhed. 
Mitchell & Yale, for Farrington. 

Before DILLON, Circuit Judge, and NEL- 
SON, District Judge. 

DILLON, Circuit -Judge. In Phelps v. 
Loyhed, the bill is to foreclose a mortgage 
dated May 1, 1858, securing a note falling 
due May 1, 1S59. In Phelps v. Farrington, 
the bill is to foreclose a mortgage securing 
a note which matured in 1862. Both suits 
were commenced in this court in 1870. The 
only question in the cases is, whether the 
decrees shall order a general execution for 
any balance which may remain after selling 
the mortgaged estate. 

By the statute in force when the mortga- 
ges were made, and down to this time, an 
action at law upon the notes is barred in 
six years, St 1849-1858, p. 532; Rev. St 
1866, p. 450, Actions for relief were to be 

1 [Reported by Hon.' John P. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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commenced in ten years, and tliis ten years 
limitation applied to suits to foreclose mort- 
gages. This is plain, and has been so de- 
cided by the supreme court of the state. 
Consol. St. p. 533; Ozmun v. Revnolds, 11 
Minn, 459 [Gil. 341]. 

By statute in force when the mortgage 
were made, and until tlie Revision of 1866, 
it was enacted that the "court should 
liave power to decree the payment by the 
moi-tgagor of any balance of the mortgage 
debt that may remain unsatisfied, after a 
sale of the mortgaged premises, in the cases 
in which such balance is recoverable at 
law." Consol. St. 1858, p. 671. By statute 
of the state also, it is enacted that, "No 
mortgage shall be construed as implying a 
covenant for the payment of the sum there- 
by intended to be secured; and where there 
shall be no express covenant for such pay- 
ment contained in the mortgage, and no 
bond or other separate instrument to secure 
such payment shall be given, the remedies 
of the mortgagee shall be confined to the 
land mentioned in the mortgage." Id. 398. 
After the decisions in Noonan v. Lee (1862) 
2 Black. [67 tJ. S.] 499, and Orchard v. 
Hughes (1863) 1 Wall. [68 U. S.] 73, the su- 
preme court of the United States, by i-ule 
adopted April 18, 1864, provided that, "In 
suits in equity for the foreclosure of mort- 
gages in the circuit courts of the United 
States, a decree may be rendered for any 
balance that may be found due to the com- 
plainant over and above the proceeds of the 
sale or sales, and execution may Issue for , 
the collection of the same," &c. Prior to 
this rule, which was adopted after the notes 
and mortgages in question became due, the 
circuit courts of the United States had no 
power to order an execution for any deficit 
remaining after the sale of the mortgaged 
estate. 

The rule does not require the court to ren- 
der decrees for such balance, but it simply 
authorizes decrees of this character. If the 
foreclosure in the Loyhed Case were in the 
state court, it is qtiite indisputable that it 
would be precluded bj the statutory provi- 
sions above mentioned from awarding the 
general execution which the complainant 
asks. Admitting that we may have the 
power under the rule of the supreme court 
to enter a decree for any balance which may 
be found due over and above the proceeds 
of the sale, it is a power discretionary in its 
nature, and 0]?e which, in the case against 
Loyhed, ought not, under the circumstances, 
to be exercised. 

As to the Farrington Case:— Under the leg- 
islation of the state in 1866, repealing the 
provision found in the acts of 1858 (page 
671, above quoted) limiting a personal judg- 
ment for the balance to cases where it is re- 
coverable at law, and substituting therefor 
a special mode of foreclosure requiring a 
decree for the amount 'due, a sale, an exe- 
cution for the balance, &e. (Uev. St 1SG6, 
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1 pp. 565, 566), and providing (as amended in 
1870) that "Actions to foreclose mortgages 
upon real estate shall be commenced within 
ten years after the cause of action accrues," 
we are of opinion that, in a bill to foreclose, 
filed after six years but within ten years 
from the maturity of the note, the plaintiff 
would be entitled to an order for a general 
execution for any residuum of the debt not 
made by the sale. 

In other words, under the revision of 1866, 
as amended, the debt subsists in full forcft 
for all the purposes of a foreclosure for the 
full term of ten years, and in an action 
brought within that time in the state courts, 
though brought after six years from the ma- 
turity of the note, the mortgagee would be 
entitled to a decree in accordance with title 
2 of chapter 81, including a right to a gen- 
eral execution, pui-suant to section 30 there- 
of. 

In the suit against Farrington, we will en- 
ter a decree awarding a general execution 
for any balance which may remain after 
the sale of the mortgaged premises. Or- 
dered accordingly. 
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PHELPS v. O'BRIEN COUNTY. 

[2 Dill. 518.] 1 

Circuit Court, D, Iowa. 1873. 

Jdi{IS1>ictiox — State Legislation. 

' 1. State legislation cannot affect the jurisdic- 
tion of this court; and a person who has the 
right under the judiciary act [1 Stat. 73] to sue 
in this court cannot he compelled by an act of 
the state legislature first to obtain leave of a 
state court 
[Cited in Edwards v. Hill, S C. C. A. 233, 59 
Fed. 725.] 

2. Upon this principle a provision of the state 
statutes requiring leave of court to enable a par- 
ty to sue upon a judgment rendered in any court 
of the state, is not applicable to the circuit court 
of the United States. 

Action [brought by Thomas Phelps] on a 
judgment rendered August 5th, 1873, in favor 
of the plaintiff's assignor, a citizen of "Wis- 
consin, against the county of O'Brien, by the 
district court of the state of Iowa, for the 
county of Dickinson, and' assigned to the 
plaintiff, a citizen of Illinois. Defendant de- 
murs, on the ground that the action is brought 
on a judgment rendei-ed in a court of record 
of the state, within fifteen years from the 
rendition thereof, without showing leave of 
the court to bring the same. 

H. D, Perkins and J. H. Swan, for de- 
murrer. 
Nourse, Kauffman & Holmes, opposed. 

Before DILLON, Circuit Judge, and LOVE, 
District Judge. 



1 [Reported by Hon. John F. Dillon, Circuit 
Judge, aud here reprinted by permission.] 
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DILLON, Circuit Judge. Section 2921 of 
ihe Code of Iowa enacts: "Xo action shall be 
brouglit upon any judgment against a de- 
fendant therein, rendered in any court of rec- 
ord of this state, '\vithin fifteen years after 
the rendition thereof, without leave of the 
<-ourt, for good cause shown, and on notice to 
the adverse party, except in cases when the 
record of such judgment is, or shall he, lost 
■or destroyed." 

The eleventh section of the judiciary act 
provides that "The circuit court shall have 
■original cognizance concurrent with the courts 
of the several states, of all suits of a civil 
natiu'e at common law * * * between a 
iiitizen of the state where the suit is brought, 
and a citizen of another state." 

The ease made in the petition falls within 
the jurisdiction of this court as thus pre- 
sci-ibed, and this jurisdiction cannot be in any 
manner limited or afiEected by state legisla- 
tion. But in cases at common law properly 
cognizable in this court,^ the laws of the sev- 
eral states, where applicable, form rules of 
decision here, as, for example, the limitation 
laws of the states are as available to a de- 
fendant in this court as in the state coxurt 
where there is no act of congress to the con- 
trary. It is our opinion that the section of 
the Code (2521) above mentioned is and must 
be limited to suits in the state courts of the 
■character therein contemplated. A person 
Avho has the right under the constitution and 
laws of the United States to bring his action 
in this court cannot be compelled first to ob- 
tain the leave of a state court. In principle 
this case is settled by several adjudications 
of the supreme court of the United States. 
Railway Co. v. Whitton's Adm'r, 13 "Wall. 
[80 U. S.] 270, 285; Suydam v. Broadnax, 
14 Pet. [39 U. S.] 67; Union Bank, etc., v. 
Jolly's Adm'rs, 18 How. [59 U. S.] 506; Payne 
V. Hook, 7 Wall. [74 U. S.] 425. Demun-er 
overruled. 
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Case No. 11,079. 

PHELPS V. SELLICK. 

[8 N. B. R. (1873) 390.] i 

Circuit Court, E. D. Michigan. 

Bankkoptct — Foreclosure op Mortgage is 
State Court — Contempt. 

Where a mortgagee proceeded in the state 
court, after petition in bankruptcy was filed by 
the mortgagor, with Imowledge thereof, to fore- 
close his mortgage, without first obtaining the 
permission of the bankrupt court, held, he was 
in contempt, and the sale itself a nullity; by the 
filing of the petition all the property of the bank- 
rupt is eo instanti placed in the custody of the 
bankrupt court. 

[Cited in Re California Pac. R, Co., Case No. 
2,315; Re Sabin, Id. 12,193; Re Jordon, Id. 



1 [Reprinted by permission.} 
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' 7,529; lie Hufnugel, Id. 6,837; Augustine v. 
McFarland, Id. 648; Re Brunquest, Id. 2,- 
055; Schulze v. Bolting, Id. 12,489; Re Sa- 
bin, Id. 12,195; Taylor v. Robertson, 21 
Fed- 215.] 
[Cited in Brooks v. Bates, 7 Colo. 576, 4 Pac. 
1072.] 

On demurrer to the bill of complaint The 
bill is filed for the purpose of setting aside 
a foreclosure of a mortgage and sale of cer- 
tain lands belonging to the bankrupt's estate, 
by advertisement, under the statute of Michi- 
gan, for the reasons: Pirst, that the notice 
of sale was not sufla.cient rinder the said 
statutes; and, second, that the advertise- 
ment, foreclosure and sale, were had pend- 
ing the bankruptcy, and -without proof of the 
mortgage debt in liie bankruptcy court, and 
without leave of that court first obtained. 
The demurrer is general. The important 
questions presented, especially the second 
one stated, have been argued with gi'eat 
ability and exhaustive research, and the 
same are now for decision. The objection 
as to the sufficiency of the notice of sale was 
abandoned, or, at least, was not insisted on 
upon the argument. The only question for 
decision is as to the right of a mortgagee to 
institute proceedings and foreclose his mort- 
gage pending the bankruptcy of his mort- 
gagor, without first proving his debt in the 
bankruptcy proceedings, and obtaining leave 
of the bankioiptcy court in which such pro- 
ceedings are pending. 

Ashley Pond, for complainant. 
G, V. N. Lothrop, for diefendant. 

LONGYEAR, District Judge. If this were 
a new question, I should deem it proper and 
necessary to go over the entire ground for 
the purpose of developing my own views in 
the premises. But the whole ground has 
been gone over so often, and every aspect 
of it so fully and exhaustively discussed, con- 
sidered and decided, by so many of my broth- 
er judges, that an expression of my own 
views could be but a mere repetition of what 
has been already well, and, as it seems to 
me, sufficiently expressed. In my view of 
the state of judicial opinion and decision up- 
on this question, it can hardly be considered 
an open one. It would seem, certainly, that 
the decisions of the supreme court (cited be- 
low) upon analogous questions arising under 
the bankrupt act of 1841 [5 Stat. 440], and 
the concurrent opinions and decisions (also 
cited below) under the present act of 1867 
[14 Stat 517], of at least twelve district 
judges, four circuit judges, and three as- 
sociate justices of the supreme court, ought 
to be sufficient to< establish any ordinary 
legal proposition. At all events, if I enter- 
tained any doubt upon the question, on prin- 
ciple (which I do not), I should hesitate long 
before attempting to overthrow such an ar- 
ray of judicial opinion and decision. 

An analysis of the numerous cases cited 
would serve no useful purpose at all com- 
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mensurate "with the labor involved, and 
would extend this opinion to an unreason- 
able length. I have, however, examined 
them all by the aid and in the light of the 
able and enlightened arguments at the bar— 
for which aid I tender to the counsel on both 
sides my acknowledgement of obligation. I 
shall therefore do but little more than state 
the legal propositions applicable to the ques- 
tion involved, sustained by those decisions, 
and which I consider well founded in prin- 
ciple. These propositions are as follows: 

1. That under the law, as it now exists 
and is administered in this state, and I be- 
lieve in most of the states of the Union, a 
mortgage of real estate does not vest in the 
mortgagee any title or estate in the property. 
It is only a charge upon the property, and 
an incident merely to the debt thereby se- 
cured; the titje, estate and possession, with 
all their incidents, remaining in the mort- 
gagor- In addition to the authorities cited 
below, see, as to this proposition, 2 Comp. 
Laws Mich. 1871, p. 1775, par. 6263; Cam- 
thers V. Humphrey, 12 Mich. 270; Van Hu- 
san V. Kanouse, 13 Mich. 303; Ladue v. De- 
troit & M. R. Co., Id. 380; Hogsett v. Ellis, 
17 Mich. 351. 

2. That all the estate and property of the 
bankrupt, and all his right and title to and 
interest in property, whether encumbered or 
unencumbered, are in custodia legis, and un- 
der the sole and exclusive jurisdiction and 
control of the bankruptcy court in which the 
proceedings are had, pending the proceed^ 
ings, from the filing of the petition for adju- 
dication to the close of the proceedings. 

3. As a result of the second proposition, 
that no portion of the ^tate or the title 
thereto, or any interest therein, or charge 
thereon, can be sold, transferred, prosecuted 
or enforced, or in any manner interfered 
with, except xmder the direction and by au- 
thority of the bankruptcy court, and in all 
respects subject to its jmusdiction and con- 
trol. 

4. That recognizing the express provisions 
of the act in that regard, as well as the dic- 
tates of simple justice, all valid liens and 
encumbitinces ar^e recognized and preserved 
to their full extent and purpose by the bank- 
ruptcy court; but that, as a result of the 
second and third propositions, such liens and 
encumbrances can be enforced only by di- 
rection and authority, and under the juris- 
diction and control of that court. 

5. That any attempt to enforce such liens 
and encumbrances pending the bankruptcy, 
by the process of any other court, or by any 
authority whatsoever, without leave of the 
bankrutcy court first obtained, are in con- 
tempt of its jurisdiction and authority, and 
without any validity whatever, and on ap- 
plication will be resti-ained, if pending, or if 
completed will be set aside. 

6. That it is competent, however, for the 
bankruptcy court to treat such process and 
proceedings as valid and binding upon the 



estate and persons interested tlierein; and 
that it will do so on application of the lien 
holder, and a showing by him that the estate 
and the other creditors will suffer no injuiy 
thereby. 

7. That all the creditors of the bankrupt, 
secured as well as unsecured, become and 
are at once, by vh'tue of the bankruptcy, 
parties to tie proceedings, and they and their 
debts are thereby brought under and subject 
to the sole and exclusive juiisdietion and 
conti'ol of the bankruptcy court; and that 
such jurisdiction and control exist and may- 
be enforced as well before as after proof of 
debt. 

8. That the only difference between a se- 
cured and an unsecured creditor is that re- 
lating to the fund or assets to which they 
are respectively entitled to resort for pay- 
ment, the former being entitled to resort to 
a particular fund or portion of the assets, 
and to be paid in full if the proceeds of such 
fund or paiticular property is suflicient for 
that purpose, to the exclusion of all others, 
while the unsecured creditor can look only 
to the general assets, and must share the 
same equally with the other unsecured cred- 
itors, 

9. That there is no difference whatever be- 
tween a secured and an imsecured creditor 
as regards the mode or the proceedings nec- 
essai'y under the bankrupt act, by which 
they may be placed in a position to enforce 
their respective rights, that is to say, a se- 
cm*ed creditor has no greater or better right 
to proceed against, or receive payment from, 
the pai-tieular fund or asset upon which he 
has a lien, without the necessary prelim- 
inaiT step of proving his debt in the bank- 
ruptcy, than an unsecured creditor has to pro- 
ceed against, and receive payment from, the 
general assets, without such proof. 

These propositions, so well founded in prin- 
ciple, are so inevitable as logical deductions, 
that they hardly need argument or authori- 
ties for support. The following selected cases 
fully sustain them, viz.: Ex parte Christy, 3 
How. [44 U. S.] 312 et seq.; Norton's As- 
signee V. Boyd, Id. 435; Peck v. .Tenness, 7 
How. [48 U. S.] 624; McLean v. Rockey [Case 
No. 8,891]; In re Vogel [Id. 16,982]; In re 
Kerosene Oil Co. [Id. 7,726]; In re Wvune 
[Id. 18,117]; In re Malloiy [Id. 8,991]; In re 
McGilton [Id. 8,798]; Jones v. Leach [Id. 
7,475]; In re Stausell [Id. 13,293]; In re 
Clark [Id. 2,802]; In re Iron Mountain Co. [Id. 
7,065]; In re Bridgeman [Id. 1,866]; In re 
Bigelow [Id. 1,396] ; In re Lambert [Id. 8,026] ; 
In re Vogel [Id. 16,983]; In re Davis [Id. 
3,618]; In re Ruehle [Id. 12,113]; In re Bowie 
[Id. 1,728]; Leev. Savings Inst. [Id. 8,188]; In 
re Rosenberg [Id. 12,055]; In re Snedaker, 
3 N. B. R. 155; In re Frizelle [Case No. 
5,133]; Bromley v. Smith [Id. 1,922]; In re 
Merchants' Ins. Co. [Id. 9,441]; Davis v. 
Anderson [Id. 3,623]; In re Lady Bryan Min. 
Co. [Id. 7,980]; Smith v. Kehr [Id. 13.071]; In 
re Cook [Id. 3,151]; In re Haake [Id. 5,SS3]. 
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See, also, as having a bearing upon the sub- 
ject, Williams v. Benedict, 8 How. [49 U. S.] 
107; "Wiswall t. Sampson, 14 How. [55 U. 
S.] 52; Peale v. Phipps, Id. 368; Taylor v, 
Oariyl, 20 How. [61 U. S.] 583; Freeman v. 
Howe, 24 How. [65 U. S.] 450; Buck v. Col- 
liath, 3 Wall. [70 U. S.] 334; Stuart v. Hines, 
33 Iowa, 60. 

The above propositions apply equally to 
proceedings in the courts, and proceedings in 
pais for the enforcement of liens and oth- 
er securities, begun after commencement of 
proceedings in bankruptcy. In the present 
case, however, it is unnecessary to go to that 
extent, or to follow the propositions out to 
their legitimate results, as affecting procfeed- 
ings in the courts, because in this ease the 
pi-oceeding was not of that character. It 
was a proceeding in pais merely, to execute 
a power of sale contained in the mortgage, 
in the mode and manner prescribed by the 
state statutes. As the propositions stated 
apply to proceedings in the courts where the 
assignee can appear and oppose, a fortipri 
they ought to apply to a foreclosure by ad- 
vertisement in which he cannot. In the 
present case the foreclosure began after the 
commencement of proceedings in bankruptcy. 
I therefore express no opinion as to the cases 
wherein the foreclosure began before the com- 
mencement of proceedings in bankruptcy, and 
are, without objection, allowed to be com- 
pleted. 

It was objected at the hearing that the bill 
does not aver that the mortgageu property 
was of greater value than the mortgage debt, 
or that the property was sold for an inade- 
quate price, or show in any manner that' the 
estate has been injured by the sale; and it 
was claimed that for that reason the fore- 
closure and sale should not be disturbed. It 
is true the bill contains no such averments, 
the assignee having planted his claim to have 
the foreclosure and sale set aside solely upon 
the ground of want of power and authority 
in the mortgagee to take the administration 
of that portion of the assets of the bankrupt's 
estate covered by his mortgage into his own 
hands, regardless of the fact that the same 
was at the time in the custody and under the 
jurisdiction of the bankrupt court. This a 
mortgagee cannot do. The bill is therefore 
maintainable without such averments; If the 
facts are such as to show that the estate has 
suffered no injury by the foreclosure and 
sale, the mortgagee, by proceeding in the 
bankruptcy court, as he should have proceed- 
ed in the first instance, to obtain authority 
to foreclose and sell, may, no doubt, have the 
sale confirmed; or, perhaps, as this court 
now has jurisdiction of the subject matter, 
such result may be reached in the present 
suit by way of answer and cross-bill; as to 
which latter suggestion, however, it is un- 
necessary at present to express any positive 
opinion. It is suflieient for the present pur- 
pose, that as the case now stands, there is 
sufficient stated in the bill to maintain the 
19FJia).CAS.— 30 
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suit, and, unopposed by any new facts, to 
entitle the complainant to the relief prayed. 

It was also objected at the hearing that 
the assignee did not procure the foreclosure 
proceedings to be enjoined before sale, or 
take any steps whatever in the premises un- 
til the redemption had nearly expired, as he 
ought to have done. The assignee had two 
yeai-s from the time the action accrued in 
which to commence suit, and he has brought 
it in the time limited. The proceedings to 
foreclose were unauthorized and the sale in- 
valid, and I think it would have been equally 
so if a stranger had become the purchaser. 
The mortgagee was himself the purchaser, 
and for a stronger reason the fact that a sale 
was allowed to take place can confer no 
rights which the proceedings themselves 
would not warrant. 

The demurrer must be overruled. The de- 
fendant will have leave to put in his answer 
or plea within twenty days from this date. 



Case Wo. 11,080. 

PHBIiPS v. STERNS. 

SA3\IE V. DUDLEY. 

[4 N. B. R. 34 (Quarto, 7).] i 

District Court, D. Maine. 1870. 

Bakkiiuptcy— Pkoof of Debts— Secuuitt. 

Where a creditor petitions that debts proved 
by respondents, who are also creditors, be dis- 
allowed, on the ground of having taken a mort- 
gage to secure their debts within four months 
of adjudication, held, debts of respondents dis- 
allowed. 

[These were proceedings by George G, 
Phelps against S, P. Stems and the same 
plaintiff against Smith Dudley,] 

J. O'Donnell, for libellant 

FOX, District Judge. These two cases 
were petitions by Phelps, a creditor of the 
estate of William H. Porter, of Paris, a 
bankrupt, against the respondents, who were 
also creditors of Porter, praying that the 
debts proved by respondents against the es- 
tate of Porter be disallowed. Respondents 
were creditors of Porter, and March 29, 
1869, took a mortgage of Porter's farm to se- 
cure their debt. Within four months there- 
after Porter was adjudged a bankrupt on pe- 
tition of Phelps. In August, 1869, the as- 
signee of Porter brought a suit against re- 
spondents to break their mortgage; after 
that suit respondents, before a trial was had, 
voluntarily released their mortgage and all 
claims under it to the assignee, and that suit 
was dismissed; respondents proved their 
debts against the estate of Porter, and peti- 
tioner asks to have them disallowed by rea- 
son of this mortgage, alleging it to be a pref- 
erence in fraud of the bankrupt act [of 1867 
(14 Stat 517)]. Debts of respondents disal- 
lowed. 

1 [Reprinted by permission.] 
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PHELPS T. YATES. 

[Cited in Smith v. Ontario, Case No. 13,0S.">. 
Nowhere reported; opinion not now accessible.] 



Case 3Sro. 11,082. 

PHELPS T. YATES. 

[16 Blatchf. 192; 1 8 Reporter, 676.] 

Circuit Court, N. D. New York. April 16, 1879. 

Municipal Bonds — Right of Municipality to 
Show that Bonds wbkb Delivered with- 
out Seal — Numbers and Dates. 

By the acts of the legislature of New York, 
of May 11, 1868, and April 19, 1869 (Laws N. Y. 
1868, p. 1823, c. 811, and 1869, p. 447, c. 241), 
commissioners appointed for a town were au- 
thorized to borrow money on the faith and cred- 
it of the town, "and to execute bonds therefor, 
under their hands and seals," in aid of a rail- 
road. The commissioners executed bonds and 
delivered them to the oflScers of the railroad com- 
pany. The bonds, when so delivered, contained 
a recital, over the signatures of the commission- 
ers, that they were issued under the hands and 
seals of the commissioners. In a suit against the 
town, on coupons belonging to the bonds, by a 
person who purchased such coupons for value 
and bona fide: held, that the town could not be al- 
lowed to show that the bonds were so delivered 
before any seals were aflSxed, and with the dates 
and numbers of the bonds in blank, upon the un- 
derstanding that the bonds were not to be ne- 
gotiated until certain conditions on the part of 
the company were fulfilled, but that, before such 
conditions were fulfilled, the officers of ihe com- 
pany affixed seals to, and inserted the dates and 
numbers in, the bonds and negotiated them. 

[This was an action by "Willis Phelps 
against the town of Yates. There was a ver- 
dict for the plaintiff, and the ease is now 
heard upon the defendant's motion for a new 
triaLl 

James F. Starbuck, for plaintiff. 
George P. Danforth, for defendant. 

WALLAGE, District Judge. The motion 
for a new trial, on the ground of newly-dis- 
covered evidence, must be denied, because, 
assuming that the defendant would be able 
to prove, upon another trial, the newly-dis- 
covered facts, these facts would not con- 
stitute a defence, nor would they be admis^- 
ble in evidence. The plaintiff was shown, 
upon the former trial, to be a purchaser of 
the coupons upon which the action was 
brought, for value and bona fide, and no evi- 
dence to impeach his title as such purchaser, 
sufficient to go to the jury, was offered, and 
none is proffered now. The simple question 
is, whether, as against such a purchaser of 
the coupons, the defendant can be permitted 

1 [Reported by Hon, Samuel Blatchford. Cir- 
cuit Judge, and here reprinted by peripission.] 



to show that the bonds to which the coupons 
were originally annexed, were delivered, by 
the agents of the defendant,, to the officers of 
the railroad company, before any seals were 
a ffix ed, and with the dates and numbers of 
the bonds in blank, upon the understanding 
that the bonds were not to be negotiated un- 
til ceitain conditions on the part of the rail- 
road company were fulfilled; but that, be- 
fore these conditions were fulfilled, the offi- 
cers of the railroad company affixed seals 
to, and inserted the dates and numbers in, 
the bonds, and negotiated the bonds. 

The bonds were issued by commissioners 
for the defendant, appointed under chapter 
811 'of the Laws of this state, of 1868, passed 
May 11, 1868 (page 1823), and chapter 241, 
of 1869, passed April 19, 1869 (page 447), by 
which the commissioners were authorized to 
borrow money on the faith and credit of the 
town, "and to execute bonds therefor, under 
their hands and seals." The bonds, when de- 
livered to the officers of the raih-oad com- 
pany, contained a recital, over the signatures 
of the commissioners, that they were issued 
under the hands and seals of the commis- 
sioners. 

It has been decided (Avery v, Springport 
[Case No. 676]) that bonds issued under a 
similar statute, without being sealed, were 
not in conformity with the statute, and did 
not bind the town. In that case, however, 
the absence of the seals was patent to every 
purchaser, and the bonds, upon their face, 
carried evidence to purchasei-s that the 
agents of the town had not executed their au- 
thority in the manner prescribed by law. 
Here, however, the purchaser had the right 
to assume, from the recitals in the bonds, 
over the signatures of the commissioners, 
that, when the bonds were issued, they were 
duly sealed. 

The general doctrine, undoubtedly, is, that 
a municipal corporation, being the creature of 
the law by which it is created, can act only 
in the manner provided by its organic law, 
and, if its agents fail to obsen^e the forms and 
methods prescribed by that law, in any sub- 
stantial particular, their acts are not the acts 
of the corporation. This doctrine, however, 
has been greatly modified by the decisions of 
the courts of the United States, in its appli- 
cation to municipal bonds issued by agents 
of municipal coi-porations, when the rights of 
bona fide purchasers are involved. As is said 
in one of the latest cases in the supreme court 
of the United States, a bona fide purchaser of 
municipal bonds "takes the instrument freed 
from all inffi-mities in its origin, unless it is 
absolutely void, from want of pow^er in the 
maker to issue it" Cromwell v. Sac Co., 96 
U. S. 51. The bonds in suit wei-e not void for 
want of power in the agents to issue them, 
but were only invalid because the power was 
exercised in-egularly. 

Assuming, also, for present purposes, that 
the officers of the railroad company negotiat- 
ed the bonds after their delivery, in contra- 
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vention of the agreement tipon -wMcli tliey 
were delivered, these facts do not justify 
gi-anting a new trial. Proof of facts, amount- 
ing to a fraudulent diversion af the bonds, 
would impose on the purchaser the hurden of 
showing a purchase for value, and without 
notice. He could not rest upon the presump- 
tion derived from the possession of the cou- 
pons; and the only effect of the newly-discov- 
ered evidence, in this case, would he to shift 
the burden of proof, and not to change the 
result of the controversy. For these reasons, 
the motion is denied. 
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PHETTEPLAOE (PARKER v.). See Case 
No. 10,746. 

Case Wo. 11,083. 

PHETTIPLAGE v. SAYLES et aL 

[4 Mason, 312.] i 

Circuit Court, D. Rhode Island. Nov. Term, 
1826. 

INSOLVENOT— WnAT AMOUNTS TO RePRESENTATIOS 

AS TO PKOPEBTr— Fkaoddlent Convbtance— 

REIiEASE— Re-EXAMINATION OP WiTXESS ArTER 

Close of Deposition- 

1. If a release he given by a creditor to a debt- 
or, where he has been misled by a fraudulent 
misrepresentation, or other artifice of his debtor,, 
the release may be set aside in equity. But the 
mere fact that the debtor had madea previous as- 
signment of property, which would be fraudulent 
as to creditors, if known to the creditor, or if 
not intended to mislead him, will not alone work 
such an 'effect. 

[Cited in Benter v. Patch, ISD. C. 592; Rich- 
ards V. Hunt, 6 Vt. 255; Reynolds v. 
French, 8 Vt. 88.] 

2. What circumstances amount to a misrep- 
resentation. 

3. Where a party applies for, and attains the 
benefit of an act of insolvency upon his petition 
and representation of such insolvency, and a 
statement of what his property is; such state- 
ment is a representation to all his creditors, that 
it contains all his property, and is made in good 
faith. 

4. What circumstances are presumptive of a 
conveyance being fraudulent as to creditors; 
want "of possession of real estate is not, as it is 
of personal estate, a presumption of fraud. 

[Cited in AJmy v. Wilbur, Case No. 256; Re 
Hussman, Id. 6,951; Crawford v. Neal, 144 
TJ. S. 585, 12 Sup. Ct. 763.] 

[Cited in Hempstead v. Johnston, 18 Ark. 123; 
QuiU V. Wolfe, 4 0. C. 190; Shaw v. Thomp- 
son, 43 N. H. 132.] 

5. In chancery, where the deposition of a wit- 
ness has been once taken and closed, it is not 
the practice to allow him to be re-examined with- 
out an order of court, and then only upon good 
cause shown. 

1 [Reported by William P. Mason, Esq.] 



(Case No. 11,083) PHETTIPLAGE 

[This was a bill in equity by Ebenezer Phet- 
tiplace against Daniel Sayles and Hardin 
Sayles, for relief.] 

Mr. Steere, for plaintiff. 

Whipple & Tibbetts, for defendants. 



STORY, Circuit Justice. This is a suit in 
equity, brought by the plaintiff, a judgment 
creditor of the defendant, Daniel Sayles, to 
set aside a release and composition discharg- 
ing the debt, and to obtain other relief against 
the judgment debtor, and also against Ms 
son, the co-defendant, Hardin Sayles, as the 
asserted owner of ceilain real and personal 
estate of his father, under a conveyance made 
to defraud creditors. The circumstances of 
the case are as follows: The plaintiff com- 
menced suits for the recovery of the debts 
due him from the defendant, Daniel Sayles, 
in May, 1817, and obtained judgment thereon 
at December term of the court of common 
pleas, in the same year. On the first day of 
the same month, and pending the suits, the 
defendant, Daniel Sayles, conveyed to one 
Cyrus Sayles (his nephew), in fee simple for 
the asserted consideration of $1,000, the farm 
on which he (the defendant) then lived, and 
has ever since continued to live, with the 
dwelling-house, barn, mill, &e. thereon, and 
also a wood lot of about 20 acres. On the 
13th of March, 1818, Daniel Sayles conveyed 
certain real and personal estate therein men- 
tioned (not including that conveyed to Cyrus 
Sayles), to one John Wood, in trust to sell 
the same, and to distribute the proceeds 
among certain scheduled creditors (including 
the plaintifE), who should accept the assign- 
ment, with a proviso, that the conveyance 
should be void, unless the creditors to one 
third of the amount of the debts should ac- 
cept the same in writing, and discharge him 
from their debts. In April, 1818, Daniel Saj*- 
les being in gaol on execution by some of his 
creditors, filed a petition to the seueral as- 
sembly of Rhode Islajid, praying for the bene- 
fit of tlie insolvent law of that state. In this 
petition he sets forth that he has nothing to 
offer as an inventory of property but his 
wearing apparel, his "property being all as- 
signed for the benefit of all the creditors who 
may choose to accept the same." The peti- 
tion was granted by the general assembly at 
its June session, 1818, and the petitioner hav- 
ing, in the mean time, on the 8th of May, 
been committed on executions, which issued 
on the plaintiff's judgments against him, was 
in the usual manner discharged therefrom un- 
der the insolvent law. An instrument' x)f re- 
lease bearing date the same day with the as- 
signment to Wood, and reciting the puiport 
of it, was executed by the scheduled credit- 
ors, and among others by the plaintiff, ac- 
cepting the assignment, and upon payment of 
their distributive shares (which have been 
received), discharging their debts. The plain- 
tiff did not sign this instrument until after 
the debtor was discharged under the msolv- 
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ent act. There is an allegation in the bill, 
that the debtor also conveyed, real estate and 
personal estate to the amount of ?1,500 to his 
son Hardin, to defraud his creditors. But 
neither the ans-n^ers nor the evidence take 
any, even the slightest notice of this matter, 
and it was abandoned at the argument. 

The bill, after stating the substance of these 
facts, proceeds to charge, that the plaintiff 
signed the release, believing that the assign- 
ment was an honest assignment of all the 
debtor's property, "and at the time the cred- 
itors signed said release, and took said as- 
signment, the said Daniel represented said 
assignment to contain all his property of 
every kind, and fraudulently concealed said 
real estate and personal property from them, 
and that the creditors, and especially the 
plaintiff, was ignorant of the said Daniel's 
owning this property, confided in his said 
representation, and thereupon, and so confid- 
ing in the same, signed said release." This 
is the charge laid to invalidate the release; 
and although the charge is not made with 
technical precision and accuracy (and indeed 
in many respects the bill is inartificially 
drawn); yet I think that it is sufficient, if 
proved, to reauire from the court a decree 
which shall declare the release a nullity. A 
deed procured by a fraudulent misrepresen- 
tation, cannot be permitted to have the 
slightest validity to bar rights in a court of 
equity. The bill then proceeds to state, that 
Enoch Steere, another of the releasing cred- 
itor^, has assigned his debt to the plaintiff. 
But no facts are stated as to the time when 
tlie assignment was made, nor whethei' it be 
such as can, with the limited jurisdiction of 
tills court, under the eleventh section of the 
judiciary act of 1789, c. 20, be maintained in 
this court; nor even any allegation that there 
has been any fraud in respect to this debt, 
either on the creditor or the assignee. "We 
may therefore dismiss all consideration of 
this part of the bill as utterly inadmissible 
for any purpose of relief. The bill then pro- 
ceeds to state, that Cyrus Sayles, in Decem- 
ber, 1819, by his deed (which is in fact a 
mei'e release), conveyed the same farm and 
lot of land to Hardin Sayles for the pretend- 
ed consideration of $1,100, but in fact for 
tlie same purpose of defrauding the creditors 
of Daniel Sayles, and that he is now in pos- 
session thereof. It charges that Hardin was 
a party and privy to the original fi-aud upon 
the creditors, and took an active agency in 
the transactions, and that the defendants are 
now in possession of property of Daniel 
Sayles more than sufiieiont to pay ail his 
debts. The prayer of the bill is for general 
relief. The defendants, by their answers, 
expressly deny any fraud; and assert that 
the conveyances to Cyrus Sayles, and from 
him to Hardin, were made for a valuable 
considei-ation and bona fide; and that there 
was not any fraudulent misrepresentation by 
the debtor to obtain the release, as suggest- 
ed in the bill. The general replication hav- 



ing been filed, the cause has been argued 
upon the whole evidence in the case, and is 
indeed principally a question of fact 

The first question for consideration is, 
whether there has been, on the part of the 
debtor, any fraudulent misrepresentation to 
procure the release. I agree to the doctrine, 
that the mere fact that the debtor had previ- 
ously made a fraudulent conveyance, is not 
of itself sufficient to set aside the release. If 
the creditor knew of such conveyance, there 
is no pretence to say, that he would not be 
bound by his release, for he would act with 
his eyes open. And if he is wholly ignorant 
of it, and gives a release without any arti- 
fice to mislead him, or any attempt to make 
the pi-operty assigned appear to be the whole 
property of the debtor, it would be going a 
great way to affirm, that he would be enti- 
tled to relief, if upon more reflection and bet- 
ter advice he should find that he had con- 
cluded an unfavorable bargain. But if there 
be a concealment of property or a fraudu- 
lent conveyance by the debtor, with intent to 
mislead the creditor, and under such cir- 
cumstances the creditor, ti*usting to the good 
faith and honesty of his debtor, signs a re- 
lease, I should be sorry, that at least in a 
court of equity, there might not be found 
sufficient morals in the law to defeat such 
overreaching baseness. A fortiori an actual 
or direct misrepresentation ought to have this 
effect 

It has been further argued, that the as- 
signment to Wood was fraudulent, because 
it stipulated for benefits on the part of the 
debtor, which he had no right to demand. I 
agree that it would be so in relation to 
creditors, who should not choose to come in 
and confirm it. But except as to such cred- 
itors, it would certainly be valid; for it is 
competent for other creditors to waive their 
rights; and it is impossible that there can be 
any fraud upon those who deliberately, vol- 
untarily, and with knowledge of all the 
facts, assent to the terms of the debtor. The 
whole question, therefore, turns upon the 
point of misrepresentation to the creditors 
who have signed the release. 

Now what are the circumstances of the 
present case? It is said, that there is no 
proof that the debtor ever did represent that 
the propexty assigned to Wood was his whole 
property, as an inducement to the release. 
That is true, if by proof is intended a per- 
sonal, direct, and unequivocal declaration. 
But are not the facts in evidence tantamount 
to such a declaration? The assignment was 
made to Wood in March, and the petition to 
the legislature in the succeeding April. That 
petition contains an express affirmation, on 
oath, that the party had no property except 
his wearing apparel, which had not been as- 
signed for the benefit of all his creditors. 
This was in no sense a private document; 
but a public representation as well to all his 
creditors, as to the legislature, of the actual 
posture of his affairs. Upon the faith of 
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this document, the legislature granted him 
the benefit of the insolvent act, and thereby- 
discharged him from imprisonment under 
the executions of his creditors, and particu- 
larly of the plaintiff. The act went farther, 
and presuming a rightful legislative author- 
ity, it undertook to discharge the party from 
all the debts of all his creditors. Evei*y 
creditor might be presumed to be conusant 
of public representations and acts so vital- 
ly affecting his own rights and interests. 
And what is most material to the case, the 
plaintiff did not sign the release or accept 
of the assignment to "Wood, until after these 
transactions were past and notorious. The 
plaintiff must therefore be presumed to have 
known the facts stated in the petition, and to 
have acted under the most entire reliance up- 
on the good faith of the party. The defence of 
the debtor himself does not attempt to im- 
peach this conclusion. On the contrary, his 
answer asserts that the assignment to Wood 
"was a fair and honest assignment of all 
the real and personal estate of eveiy kind 
and nature belonging to" him, and that he 
"delivered to the said Wood, under said as- 
signment, all and every part and kind of 
property belonging to him, or to which he 
had any claim or title, and received from his 
said creditors the release and discharge stat- 
ed in said bill, and which he now relies upon 
as a defence against the unjust claim of the 
complainant;" and he proceeds to deny "that 
at the time of making said assignment, and 
obtaining said discharge, he made any false 
representations as to his insolvency, the 
amount of his debts, or property, or that he 
in any way deceived any of his creditors in 
regard to his ability to pay his debts, but 
that said discharge was voluntarily execut- 
ed by said creditors." The plain import of 
all this is, that he had made no- fraudulent 
conveyance of his property; that his repre- 
sentation was therefore true, and that his 
creditors under the assignment to Wood, 
were entitled to have, and in fact had, the 
full benefit of all his property. If this be 
so, then the release ought to stand; if other- 
wise, then upon principles of common jus- 
tice it ought to be set aside. 

The material question, therefore, is, wheth- 
er the debtor had at this time made a fraudu- 
lent conveyance of real or pei*sonal estate for 
the purpose of cheating his creditors. I say 
of real or personal estate, for it is sufficient 
if either existed, since to the extent af the 
property so concealed or subducted, there 
was a fi-aud upon the creditors, and a mis- 
representation of the debtor vitally affecting 
the release. Two conveyances are relied up- 
on by the plaintiff as fraudulent: First, the 
conveyance of the farm to Cyrus Sayles; sec- 
ondly, the conveyance of personal property 
to Polly Smith. 

And fii-st, as to the conveyance of the farm 
to Cyrus Sayles, This was made on the first 
day of December, 1817, a short time before 
the judgments obtained by tlie plaintiff, and 
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for the asserted consideration of $1,000. The 
debtor was, at this time, 'beyond all question, 
insolvent, and in a few months afterwards, 
applied for the benefit of the insolvent act. 
He notwithstanding possessed a right to sell 
the farm, or any other property for a full and 
valuable consideration, and bona fide to any 
person whatsoever. He might sell to his 
nephew as well as to any other person, al- 
though such a sale by an insolvent debtor to 
a relation, would naturally excite more sus- 
picion than a sale to a mere stranger. Still 
if bona fide made, for a fair consideration, 
and without any design to defraud creditors, 
the sale would be entirely valid in point of 
law. So the debtor had a perfect right to 
prefer one creditor to another; to pay one 
and omit to pay another; to give security to 
one and refuse it to another; and a previous 
debt would be just as good a consideration to 
uphold a sale, as money paid at the moment. 
AH that the law requires in such cases, is 
good faith and honest intentions between the 
parties. If there be bad faith, or an inten- 
tion to defraud creditors, no consideration, 
however valuable, will give effect to the deed 
against third persons, who are injured by it. 
As to them, it is utterly void and unsupport- 
able. The manner, in which the considera- 
tion was paid by Cyrus Sayles, is stated in 
the answers to be as follows: First, about 
?400 due on an antecedent mortgage of the 
estate to one John Arnold, and paid by Cyrus 
Sayles; secondly, a debt due upon notes of 
the grantor to Cyrus SayleS himself, for 
work and labour of about $375; thirdly, a 
debt due to one Ziba Whipple by the gran- 
tor, and paid by Cyrus Sayles; and, lastly, 
the balance in money paid to the grantor. 
These statements being responsive to the 
matter of the bill, in its charges and interrog- 
atories, is evidence in favour of the defend- 
ants; and if they are not overturned by 
counterproofs or circumstances, they are de- 
cisive on this point. The burthen of proof 
of fraud, indeed, rests on the plaintiff; and 
the fraud being explicitly disavowed by the 
answers, the plaintiff must maintain the suit 
by his own strength. This, then, being the 
posture of the case, it is necessary to con- 
sider whether the circumstances relied on as 
presumptive of fraud are of such a nature as 
ought to outweigh the positive denials of the 
answers. It is not sufficient for the' plaiiitiff 
to show circumstances of suspicion or doubt, 
or even of inflamed suspicion or doubt. Nor 
is it sufficient to establish conti-adietions in 
the testimony of either party, which might 
induce the court to pause or hesitate, as to 
the side on which the truth lies. He must 
go farther, and establish beyond a reasonable 
doubt, that the. weight of evidence and cir- 
cimistances is so decisively in his favour, as 
to destroy the ordinaiy credit of the answers. 
There are some facts in the case which are 
not disputed, and indeed are incontrovertibly 
proved. One is, that at the time of tlie con- 
veyance, Daniel Sayles was bona fide ijidebt- 
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ed to Cyrus in a sum exceeding §300, and 
probably from $375 to §400. Another is, tliat 
tliere was due to Jolin Arnold on his mort- 
gage, upwards of §400, which was secured 
and finally paid to him by Gyrus. The 
weight of evidence also is, and it is positively 
SAVorn by Ziba Whipple, that a debt of Dan- 
iel of about §100 was transferred by him 
(Ziba) to Cyrus, and formed a part consid- 
eitition of the conveyance. A small sum of 
money, not probably exceeding §100, appears 
to have been paid by Gyrus to Daniel at the 
time of the execution of the deed. It may 
be taken also as a fact, that the farm was 
not at the time worth more than §1,000. 
There is some testimony in the cause to es- 
tablish a higher value; but it is encountered 
by sti'ongei" testimony on the other side; and 
the argument itself does not affect to place 
much reliance on a supposed undervaluation 
to discredit the sale. Indeed, considering 
that there was no release of the wife's dow- 
er, and that the time of the sale was a period 
of great depression, it would be very difficult 
upon the proofs to doubt, that if bona fide, 
the sale was for the full value of the estate. 
What then are the circumstances, on which 
the plaintiff relies, to establish a fraud in 
the face of these facts? At most, the excess 
of value, beyond debts actually extinguished 
or provided for, did not reach §200; and the 
whole machinery of fraud must have been 
deliberately got up to cover an insignificant 
sum, such as would not commonly tempt a 
party to very exti-aordinary subterfuges and 
evasion. 

One circumstance, on which the plaintiff re- 
lies, is, that Cyrus Sayles, in one of the three 
depositions given by him as a witness, has 
asserted, that three fictitious notes were made 
hy Daniel to him, antecedently to the convey- 
ance, for the purpose of swelling the balance 
due to him, so as to cover all the pmrchase 
money. If this statement were confirmed by 
the proofs, it would be entitled to very great 
weight in the cause. But there is some dif- 
ficulty in admitting it. The deposition, here 
alluded to, was taken in another and prior 
cause, pending in another court, and not in 
the present cause. It forms no direct and 
positive proof of itself, and can be used in 
no other manner than to affect the credibility 
of the other testimony of the witness. The 
plaintiff himself, jiu February, 1825, took the 
deposition of the witness, under a commission, 
as evidence in this cause, and the defendants, 
on that occasion, cross examined him. It is 
certainly not for the plaintiff, under such cir- 
cumstances, to impeach the credibility of his 
own witness. The most, that he is entitled 
to do, is to substantiate, by other witnesses, 
any material facts, which that witness has 
misstated. Afterwards, in June, 1825, the 
defendants, without any order or leave of the 
court, took the deposition of the same witness, 
under the same commission, and the plain- 
tiff, on that occasion, on his cross examina- 
tion, brought out the fact of the first deposi- 



tion, and procured a verified copy of the same 
to be annexed to the cross examination. The 
magistrate, before whom it was taken, has 
also proved the original. It is in this man- 
ner, that the first deposition has found its 
way into the cause. An objection has been 
taken by the plahitiff to the use of the third 
deposition upon the groimd, that, after the 
first examination of the witness was com- 
pletely closed on each side, it was irregular 
to re-examine him without an order of the 
court. It is certainly the practice of the 
court of chancery not to allow a witness, 
whose examination has been once taken and 
closed, to be re-examined without an order 
of the coui-t, and then only upon good cause 
shown. Wyatt, Praot. Reg. 420; Harris, Gh. 
Prac. p. 273, c. 42; 2 Ch. Cas. 217; Sawyer v. 
Bowyer, 1 Brown, Ch. 388; Sandford v. Paul, 
1 Ves. Jr. 399; Kirk v. Kirk, 13 Ves. 280, 285. 
The reason assigned for the rule is, to pre- 
j vent perjuries, and tampering with witnesses, 
I after the pressure of the evidence is known. 
! 1 think the practice a salutary one; and shall 
I adhere to it on this occasion, and direct a 
j suppression of the third deposition. The first 
deposition would still be in the cause, as it 
is regularly before the court, by the testi- 
mony of the officiating magistrate; but the 
difficulty is, that it is not evidence in chief, 
and can be used only to discredit the witness 
by a party entitled to use it for that purpose. 
The plaintiff, having taken and used his tes- 
timony, is certainly not in this predicament. 
The only deposition of the witness, then, 
which can be examined by the comrt, is the 
second, and that is so far from supporting 
the plaintiff's allegations, that, if it be enti- 
tled to credit, it comports mainly with the 
defence. It is, too, corroborated by the tes- 
timony of the magistrate, before whom the 
deed of Daniel Sayles to Gyms Sayles was 
executed and acknowledged. 

Another circumstance, relied on to inval- 
idate the good faith of this conveyance, is, 
that no change of possession took place, but 
the grantor continued in possession notwith- 
standing the sale, and occupied the farm as 
he had been accustomed to do. M'his circum- 
stance is not without weight, and in a doubt- 
ful case would incline the court not to yield 
any just suspicions, arising from other caus- 
es. . But possession, after a sale of real es- 
tate, does not per se raise a presumption of 
fraud, as it does in the case of personal es- 
tate. In the latter case, possession is prima, 
facie evidence of ownership, and where a 
party, who is owner, sells personal property 
absolutely, and yet continues to retain the 
visible and exclusive possession, the law 
deems such conduct a constructive fraud up- 
on the public, and the sale, as to creditors, 
wholly inoperative, whether it be'for a valu- 
able consideration or not This doctilne has 
its foundation in a great public policy, to 
protect creditors against secret, collusive 
transfers. The same rule does not apply to 
real estates. Possession is not here deemed 
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evidence of ownership. The laws of most 
civilized nations require solemn instruments 
to pass the title to real property; and in 
Rhode Island, as in most of the states hi the 
Union, a deed executed with due formalities, 
and acknowledged before a magistrate, and 
recorded in the public registry, is indispensa- 
ble to make a perfect transfer of real estate. 
The public loot not so much to possession as 
to the public records, as proofs of the title to 
such property. The possession, therefore, 
must be inconsistent with the sale, and re- 
pugnant to it in terms or opei-ation, before it 
raises a just presumption of fraud. Now, in 
the present case, there is nothing of this na- 
tm*e. Admitting that there was an under- 
standing, that if Daniel Sayles should be able 
he might re-purchase the estate, at a future 
time, by paying a sum equal to the original 
price, there is nothing fraudulent in such an 
agreement If bona fide made, by parol or 
in writing, there is nothing in law or morals, 
that repudiates it Then as to the possession 
of Daniel, during the succeeding winter, that 
would not be an imusual indulgence granted 
upon any sale. There is no pretence to say, 
that the conveyance was, for a moment, kept 
secret. It was put on record as soon as it 
was executed, and became notorious. The 
subsequent lease to Hardin Sayles, under 
which he and his father remained in posses- 
sion, until the sale to him in May, 1819, at a 
stipulated rent, is certainly compatible with 
a real and bona fide change of the ownership. 
But it is argued that the sale itself to Har- 
din Sayles is evidence, that the sale originally 
made to Cyrus Sayles was merely nominal. 
First, it is said, that this second sale was 
originally contemplated by the parties. But 
in what manner? It was solely upon the 
ground, that Hardin should be able to pay 
to Cyrus a full consideration for it There 
is certainly nothing unnatural, immoral, or 
illegal, in a son's wishing to re-purchase for 
his father the family estate, which the latter 
is compelled to sell. And if the purchaser is 
willing to accede to such an agreement I am 
not prepared to admit, that a transaction, 
otherwise bona fide, would be tainted by it 
The most that can be said is, that it may 
justly be deemed a curcumstance corrobora- 
tive of marked badges of fraud; but of itself 
it cannot create a fraud. Then again, it is 
urged that Hardin Sayles was a young man, 
without family and without property, and 
therefore not likely to make such a purchase, 
or to be credited for it on his own account It 
appears, however, that though just of age, 
he was enabled, from his industrious habits, 
to obtain credit, and that he has since been 
pursuing a profitable business, by which he 
has discharged the whole purchase money 
for the estate. It is not unnatural, that he 
should, from filial affection, have been will- 
ing to incur considerable personal responsi- 
bility to save his parent, with whom he lived, 
from absolute ruin and suffering. I agree, 
that his conduct should, under such circum- 
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stances, be closely watched; but taking the 
whole evidence together, I cannot say, that 
there is anything, after his purchase, to lead 
to any just question of his being a fan: pur- 
chaser on his own account, afid not a mere 
trustee, acting in fandem legis, for the bene- 
fit of his father. The acts and language of 
his father, in respect to the farm, after the 
pm-chase, are quite consistent with the ab- 
sence of any farther interest than age, ex- 
perience, and the ascendency of the parental 
character would ordinarily imply. If, how- 
ever, his acts and language should be thought 
to raise some doubts, still it is to be remem- 
bered, that in a case like the present, doubts 
are not sufiicient to justify a deci-ee for the 
plaintiff. 

I pass over all particular notice of the sale 
of the cotton goods, supposed, but not proved, 
to have been the property of Cyrus Sayles, 
and of the application of the proceeds to- 
wards the payment of the mortgage of John 
Arnold, because I am not satisfied by the evi- 
dence, that this payment originally consti- 
tuted a pai-t of the agreement on the sale to 
Cyrus Sayles, nor that, when applied, it was 
not a debt hicma-ed by Cyrus to Hardm 
Sayles. I do not say, that the transaction is 
free of doubt; but it is susceptible of differ- 
ent explanations, and my mind does not re- 
pose with confidence on it It certainly ought 
not to outweigh the positive denials of the an- 
swers of both of the defendants, as to the 
integrity and good faith of both conveyances. 
There are other circumstances, upon which I 
might comment; but they are far more slight 
than those which have been mentioned. The 
court cannot feel itself at liberty to set aside 
deeds of real estate upon the ground of fraud, 
unless that fraud is manifest beyond a rea- 
sonable doubt It is not to substitute con- 
jecture for proof; nor suspicion for plain, di- 
rect, positive presumption. 

2. It remains to examine the conveyance of 
personal property by Daniel Sayles to Polly 
Smith, That the grantor was truly indebted 
to the grantee, in the full amount of the con- 
sideration stated in the bill of sale, is not de- 
nied, and indeed, upon the evidence, admits 
of no dispute. That the personal property 
so conveyed, consisting partly of stock of the 
farm, and partly of household furniture, was 
left in the absolute possession of the grantor, 
is not disputed. Under such circumstances, 
even if bona fide made between the parties, 
it was, in contemplation of law, as I have al- 
ready stated, void as to creditors; but be- 
tween the parties themselves it was undoubt- 
edly valid. It is clear, that there was no in- 
tention to cheat the creditors by a pretended 
sale, or by any secret contrivance whatsoever. 
The parties evidently acted upon a miscon- 
ception of the law, from sheer ignorance, and 
not from guile. How else shall we account 
for the fact, that the notes for the debt were 
given up, and a perfect confidence placed in 
this bill of sale, not as a sufiicient, but as a 
legal and the only indemnity which the party 
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could give. There is no evidence whicli es- 
tablishes, that the property was equal in val- 
ue to the amount of the debt; and as far as it 
goes, the evidence strongly inclines the other 
way. If, then, between the parties this was 
a good bill of sale, however ineffectual it 
might be against creditors, if they chose to 
enforce then- rights, what ground is there for 
the court to say, that the omission, by Daniel 
Sayles, to include this property in his in- 
ventory, was a fraudulent misrepresentation? 
The bill of sale was not void, but only voida- 
ble; not voidable by himself, but by his cred- 
itors only. It seems to me, that it would be 
going very far for a court to hold, that a bill 
of sale, merely constructively fraudulent, and 
which the party himself in honor and honesty 
could not contest, was yet propaty which he 
was bound to include in his inventory as his 
own property. My judgment is, that a trans- 
action, innocently intended, but failing, from 
the ignorance of the parties, to effectuate 
their object, ought not to receive such an in- 
terpretation. 

Upon the whole, my judgment is, that the 
present bill is not, upon the evidence, sustain- 
ed in its material allegations, and therefore 
it ought to be dismissed; but I do not think 
it a case for costs. The district judge con- 
cm's in this opinion, and therefore there is to 
be a decree of dismissal. 

Decree accordingly. 
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District Court, S. D, New York. Nov., 1845. 

Seamen's Wages — Leavixg Vessei, at Fokeigs 
Port— Consent of Master— Reinstatement 

OF Contract— Working Passage. 
1.^ A seaman leaving a ship at a foreign port 
during her voyage, with or without leave, and 
not returning within a reasonable time before 
another man is hired in his place, forfeits the 
wages then due him. 
[Cited in The John Martin, Case No. 7,357.] 

2. If he abandons the ship by consent of the 
master, such mutual agreement annuls the ship- 
ping contract between them, and lie seaman 
cannot afterwards reclaim his place on hoard 
the ship. The n^aster may be subject to pen- 
alties or the ship to a charge of extra wages, by 
positive law, for abandoning or leaving a sea- 
man in a foreign port, but this does not rein- 
state the shipping contract. 

3. After a mariner has voluntarily left his ves- 
sel in a foreign port without leave of the officer 
in command, and his place has been supplied by 
another, he cannot acquire a right to be rein- 
stated and to wages, by coming clandestinely on 
board, and remaining concealed from her officers 
until she is out at sea. 

[Cited in Allen v. Hallet, Case No. 223.] 

4. The master, under such circumstances, is 
authorized to compel him to work his passage 
whilst he continues with the ship, and no en- 
gagement to pay him wages can be implied there- 
from. 

1 [Keported by Edward R. Olcott, Esq.] 
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5. When a seaman receives payment for 
wagfs during an outward voyage apparently 
equal to, and rather exceeding the amount due, 
and afterwards, without demanding further 
payment, voluntarily leaves the vessel, and on 
her return to her home port brings suit against 
her for wages for the full voyage, the court will 
not order a reference to compute the exact state 
of his claim when he abandoned the vessel, but 
will dismiss the libel, with costs, against him. 

This libel was filed in rem for the recov- 
ery of wages. It alleges that the libellant 
shipped at New-York, on board the ship 
Philadelphia, to perform a voyage to Ham- 
burgh and back to New-York, at $15 per 
month. That he entered into her service 
the 2d day of May, 1845, and continued on 
board imtil after arrival at Hamburgh and 
her return to New-York. The defence in 
the cause offered by the respondent was, 
that the libellant deserted the ship dui-ing 
the voyage, and was never aftex'wards re- 
ceived into her service, and that all right to 
wages, if any were due, was thereby for- 
feited. On the 24th June the libellant left 
the ship to avoid, as he asserted, being ar- 
rested by the police of Hamburgh, for a pre- 
vious desertion from a Russian vessel. Two 
of the seamen testified that he asked leave 
of the mate to go ashore, and that the mate 
gave him leave, directing bun to be sm-e to 
corje back again; and that libellant enga- 
ged to come on board, if not before, when 
the vessel went down the river to Cosaven. 
The mate testified that he never gave the 
libellant permission to go ashore; that he 
left the ship in the absence of the master, 
and without leave of him, the mate. Proof 
of the declarations of the libellant also were 
given to corroborate the mate's testimony. 
The mate further testified that he entered 
the name of the libellant the day he left 
the ship, on a slate, (the log-book being on 
shore,) as absent without leave; and when 
the log-book was brought back to the vessel, 
he transcribed into it the entry made on the 
slate. The log-book having that entry in it 
was offered in evidence to prove the deser- 
tion of the libellant, and was objected to as 
incompetent evidence. It fm-ther appeared 
that the libellant got on board the ship in 
Coxaven harbor, in the night of the 5th 
July, without the knowledge of any of the 
officers, and secreted himself there; and aft- 
er the ship had got under way, and was 
twenty-five miles at sea, he made his ap- 
pearance on deck, and that was the first 
knowledge the officers had of his being in 
the ship. One of the seamen testified that 
he met the libellant In Hamburgh some days 
after he left the vessel, and at his request, 
told the master the libellant would join the 
ship again at Hamburgh, or down the river, 
and wished his clothes should not be sent 
ashore. The steward swore he was present 
at that conversation, and the master told the 
sailor he would not consent to the libellant's 
coming on board again. The mate testified 
that men were shipped at Hamburgh to sup- 
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ply tlie places of several of tlie crew, in- 
<:luding tlie libellant, who had left, and one 
more in number than the ship took out. He 
and the steward also swore that when the 
libellant first showed hunself to the master 
at sea, he was told by the master that his 
things were all sent on shore at Hamburgh. 
He replied he did not ask for them, he only 
wanted a passage to New-York. The master 
then told him he must work for it, and he 
answered he was willing to do so. 

G. Gifford, for the libellant, contended that 
no statute forfeiture was proved, and none 
imder the marine law, and cited Curt iMerch. 
Seam. 134; Oloutman t. Tunison [Case No. 
2,907]. 

H. Nicholl, for claimant, cited Douglass v. 
Eyre [Case No. 4,032]; 20 Wend. 72. 

BETTS, District Judge. "Without passing 
-upon the competency and sufficiency of the 
proof offered to establish a desertion at Ham- 
burgh, and the consequent forfeiture of wa- 
ges to that time, with those demanded by 
the claimant to the arrival of the vessel in 
this port, I shall place my decision chiefly 
upon the other ground of defence, that after 
the libellant had voluntarily separated him- 
self from the ship and her voyage, even if 
with the assent of the master, he had no 
right to reclaim and resume his place on 
board at his oWn option, and thus render the 
ship liable to him as on a contract of hiring. 
The libellant intentionally absented him- 
self from the vessel from the 24th of June to 
the night of the 5th of July. If he received 
permission from the mate to go ashore, it 
was a limited one, and under orders to re- 
turn immediately to the vessel. The mate 
denies he gave him any leave of absence, 
and testified that the libellant went ofE with- 
out his knowledge, and when the master was 
not on board. This statement is conti-aditt- 
•ed by the testimony of some of the crew, but 
is satisfactorily corroborated by others, and 
the result of the whole evidence shows that 
the. libellant went from the ship of his own 
will, without authority of the mate or the 
knowledge of the master. His wilful ab- 
sence that period of time, in a foreign port, 
without offering to return to his duty, must 
be deemed intended to be a final leaving of 
the ship on his part (Oloutman v. Tunison 
[Case No, 2,907]; 1 Hagg. Adm. 163); and if 
assented to by the officers, would only ren- 
der it a leaving or discharge by mutual con- 
sent It is this aspect of the case which 
will be mainly considered. The penalty of 
forfeiture of wages incurred by a wilful de- 
sertion, or unauthorized continuation of an 
absence originally permitted, inflicted by the 
maritime law, or under the United States 
statute, could only apply to his previously 
-earned wages, and will afford no defence 
against the main claim in this action. Had 
he then left the ship on mutual agreement 
with the master, he could not make him- 
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self one of the crew again without the as- 
sent of the master; the shipping contract be- 
ing rescinded by consent of both parties, can- 
not be reinstated by an after ofEer of the 
seaman to "perform it on his part A fair 
and honest ofEer of his services to the ship 
a reasonable time before she sailed from 
Hamburgh, or before another man had been 
shipped in his place, would not have com- 
pelled the master to receive him; his case 
would have stood upon an enth-ely different 
footing from .that of a deserter returning 
penitently to the ship, and proposing a sul>- 
mission to her authority, or that of a wrong- 
doer, who had been expelled the ship by the 
master for misconduct on board. In either 
of these cases, the law, upon the subsequent 
and full submission of the seaman, may in- 
terpose, and exact from the master a condo- 
nation of the offence, and a restoration of the 
seaman to his place in the ship. Curt 
Merch. Seam. 150. The master may also, by 
positive law, be subject to damages or pen- 
alties for leaving a seaman abroad, or even 
discharging him by his consent (Act Feb. 28, 
1S03, § 3 [2 Stat 203]; Abb. Shipp. 147, and 
notes); but that liability rests on other 
grounds than that the contract still subsists 
between the mariner and the ship. The prin- 
ciple and purpose of the rule is to control 
the punitive power of the master in relation 
to the misconduct or negligence of seamen, 
and to coerce the exercise by him of the par- 
doning power in cases equitably and fairly 
entitled to claim it and with a leniency and 
liberality adapted to the dispositions and ca- 
pacities of seamen, as well as the quality 
and effect of their wi-ongful conduct towards 
the ship. Whitton v- The Commerce [Case 
No. 17,604]; Abb. Shipp. 147, and notes. 

What the libellant could not secure to him- 
self by an open offer to return to the vessel, 
he cannot effect surreptitiously. His entry 
clandestinely on board, and secretmg himself 
there without the knowledge of the master, 
does not restore him again to the service of 
the ship, and entitle him to demand the 
place and privileges of one of the crew. His 
desertion from the ship, or agreement with 
the master to leave her, annulled the con- 
tract he had made with her owners, and a 
new engagement would be necessary to 
clothe him with any rights against the ves- 
sel for after services on board. Those rights 
result from contract, express or implied, and 
the mere rendition of services under eireum- • 
stances negativing the id^ that they were 
voluntarily accepted by the master, or with 
a view to the benefit of the ship, will lay no 
foundation for a claim of compensation 
against her or the master. The evidence is 
clear that the master ordered the libellant to 
work his passage, in order to indemnify the 
owners for the expense imposed upon the 
ship by his unauthorized and unjustifiable in- 
trusion on board. The ship was out at sea 
when he exhibited himself to the master, 
and could not then be freed from him. The 
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master could rightfully have enforced this 
service upon him without his consent; but I 
think there is sufficient evidence that the li- 
bellant freely agreed to comply with that 
order. He was told his place was supplied 
by another, that his sei-vices were not want- 
ed, and that his clothes and effects were 
sent ashore at Hamburgh. He replied he did 
not aslc for them, and only wanted a pas- 
sage to New-York. This sufficiently estab- 
lishes the consent of the libellant to do duty 
on board in satisfaction of his pasasge, and 
not in the character of one of the ship's 
crew. He had received, as it appears, in 
pay and hospital money, when he left the 
ship, §26 SO, and his wages on the outward 
voyage amounted to only $26 50. On this 
statement of the account he had been al- 
ready overpaid. In this point of view there 
would be nothing for the forfeiture to act 
upon beyond the contract, if he is held to 
have incurred one. A more exact computa- 
tion may possibly show there was still a bal- 
ance in his favor, but as no such balance 
was claimed at the time by him, I do not 
consider it advisable to send the case to a 
commissioner on that inquiry, as, independ- 
ent of the right of forfeiture, the claimant 
would more than extinguish the balance, if 
any is found due, by the costs to be decreed 
against the libellant. I shall, therefore, or- 
der the libel dismissed, with costs. 
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Case TTo. 11,085. 

PHILADELPHIA & HAVRE DE GRACE 
STEAM TOW-BOAT CO. v. PHIL- 
ADELPHIA, W. & B. R. 00. 
[5 Am. Law Reg. (1857) 280.] 
District Court, D. Maryland.! 

Marine Touts— ArmmALTy Jurisdiction- -Col- 
lision WITH Pier — ^Negligence 
OF Contractor. 

1. The admiralty has jurisdiction over marine 
torts, which may be defined to be unlawful acts, 
injurious to others, independent of contract, 
happening or being committed upon the sea or 
tide-water. 

2. A steam-tug, regularly licensed under the 
acts of congress, plying between ports in difEer- 

1 [Affirmed by circuit court. Case unreport- 
ed. Decree of circuit court affirmed by supreme 
court m 23 How. (64 U. S.) 209.] 
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ent states, is within the provision of the consti- 
tution as to the regulation of commerce, and the 
observance of the special state laws regulating 
Sunday labor, is not compulsory upon such 
steam-tug; but it would have been otherwise 
had the tug been engaged in towing vessels be- 
tween ports of the same state. 

3. Where the respondents had contracted with 
certain parties for the building of a bridge across 
the Susquehanna river, and the bridge contract- 
ors, at the request and for the convenience of 
the respondents' engineers, had driven in the bed 
of the river a "sight-pile," upon which a steam 
tug-boat run, without fault on her part, and was 
thereby much damaged, held, that the negligence 
of the eonti-actors and engineers, in not remov- 
ing the "sight-pile," was the negligence of the 
respondents, the relation of each master and 
servant being established by the facts. 

[This was a libel by the Philadelphia & 
Havre de Grace Steam Tow-boat Company 
against the Philadelphia, Wilmington & Bal- 
timore Railroad Company, to recover dam- 
ages for an injury alleged to have been sus- 
tained by a towboat belonging to the libel- 
ants in running against a pile in the Susque- 
hanna river, left in said river by the agents 
of the respondents.] 

Dobbin & Talbot, for libelants. 
Schley, Donaldson & Evans, for respond- 
ents. 

GILES, District Judge. This cause has 
occupied the attention of the court for sev- 
eral days, and has been fully and ably ar- 
gued by the several counsel engaged in it,* 
and since the adjournment of the court yes- 
terday, I have examined the various authori- 
ties to which I had been referred, and the 
sevei-al cases cited by the counsel; and I 
will now announce the conclusion to which 
I have arrived. This is a libel filed by the 
libellants, (a company Incorporated by the 
state of Pennsylvania, and who are engaged 
in towing canal boats from the end of the 
tide water canal, at Havre de Grace, to 
Philadelphia, thraugh the Chesapeake & Del- 
aware canal,) to recover damages for an in- 
jury which the steam tow-boat "Superior" 
(one of the boats of their line) received from 
a pile placed in the Susquehanna river by. the 
respondents, or their agents. The evidence 
showed, that on Sunday morning, the 11th of 
May, 1856, the said tow-boat left her wharf 
at Havre de Grace, with thii-ty-one canal 
boats in tow, for the Chesapeake & Delaware 
canal; that she had just got into the stream, 
and had shaped her course down towards the 
bay, when she suddenly received a shock, by 
striking against something in the water, and 
was found' immediately to leak so rapidly 
that the bilge-pumps could not free her; and 
that, to prevent her sinking in deep water, 
the captain immediately cast loose from the 
canal boats, and run the steamer to the 
wharf at Havre de Grace, where he had win- 
tered his boat the previous winter, and where 
she sank in five minutes. That he attached 
ber to the wharf with two ropes and four 
hawsers, new, and of the strongest kind, but 
that in the coui-se of an hour and a half, she 
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snapped tliese fastenings and slid out into 
deep water, wliere she lay until sne was 
raised, some twenty days after. That she 
was raised at a cost of §1,567, and sold, un- 
repaired, at Havre de Grace, for §1,714. A 
survey was held on her after she was raised, 
by experienced men, who estimated the costs 
of repairing her at §2.830, and who recom- 
mended that she should be brought to Balti- 
more to he repaired, as there was no marine- 
railway at Havre de Grace. That her injury 
was caused by her running against a pile 
stuck down in the bed of the Susquehauna 
river, in the place where vessels usually 
pass, in twenty feet water, and that the top 
of the said pile was about five feet below the 
surface of the water; and there was no buoy 
or other visible object to indicate its pres- 
ence. That it was one of the eight piles used 
by the engineers of the respondents, when 
laying out the foundations of the bridge they 
intended to build across the Susquehanna 
river; that it had been put down by the 
contractors for the building of the said 
bridge, but they did so at the re'quest of the 
engineer of the respondents, and for their 
convenience; and the said pile, with the 
other eight piles, were furnished by the i-e- 
spondents; that the placing or removing of 
these eight piles formed no part of the con- 
tract of the said contractors, and that the 
piles to which that contract had reference, 
had been sawed off, or removed previous to 
this, accident. There were some other facts 
given in evidence, but they were not impor- 
tant, and it is not necessary to recite them 
here, as those I have presented raise all the 
questions upon which the ease was argued, 
and are sufficient for the pui-poses of this 
opinion. 

Four defences have been taken by the re- 
spondents to the recovery of the claim of the 
libellants in this case; three deny any right 
of recovery at all, and the fourth and last 
one denies the right of libellants to recover 
the whole amount of the claim (some §11,000) 
set forth in their libel. 

The first defence tajien is, that this court 
has no jurisdiction of this case, and that if 
respondents are liable at all, it is only in a 
court of common law, in an action of tres- 
pass on the case. The learned counsel for 
the respondents contended that the remedy, 
if a suit had been brought in a court of com- 
mon law, would be an action on the case, and 
not trespass; in such a case this court would 
have no jurisdiction. That the torts of 
which courts of admiralty have jurisdiction, 
are those where the agency of man is imme- 
diate and direct in their commission, and 
does not embrace cases where the injury is 
only consequential. Now, it is laid down in 
all the elementary writers on admiralty ju- 
risdiction in this country, that in all cases of 
conti-act, the jurisdiction of the admiralty 
court depends upon the subject matter of the 
contract, and in all eases of torts, the juris- 
diction depends upon the locality. And that 
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over marine torts, the admiralty courts have 
jurisdiction. I need only refer, for this posi- 
tion, to Conk. Adm. p. 21; Ben. Adm. § SOS, 
and to the case of Waring r. Clarke [5 How. 
(46 IT. S.) 441], which also decided that not 
only torts "super altum mare (as in Eng- 
land,) but those upon tide-water, "infra cor- 
pus comitatus," belong to the jurisdiction of 
the admiralty courts. Now, what are torts? 
For a true and concise definition, I refer to 
the second volume of Bouvier's Institutes, 
one of the best elementary books we have. 
On page 491 of that volume, in treating of 
wrongs, the writer makes this explanation: 
"Tort, a term of signification somewhat sim- 
ilar to wrong, is an unlawful act, injurious 
to another, independent of contract. Torts 
may be committed with force, as a trespass, 
which may be an injury to the person, such 
as assault, battery and imprisonment; ol* 
they may be committed without force; torts 
of this latter kind are to the absolute or rel- 
ative rights of persons, or to personal prop- 
erty in possession or reversion, or to real 
property cox-poreal, or incorporeal in posses- 
sion or reversion; these injuries may be ei- 
ther by nonfeasance, malfeasance or misfea- 
sance." A marine tort, then, is an unlawful 
act, injurious to another, independent of con- 
tract, happening or being committed upon 
the sea or upon tide-water. Such was, no 
doubt, the view taken by Judge Grier. in the 
case of Vantine v. The Lake [Case No. 16,- 
878], That was tlie ease of a vessel (the 
Lake) entering a dock in which a smaller 
vessel was at that time lying, and which 
dock contained a rise in the bed of the 
stream, in which but little water was left at 
low tide, so that when the tide went out, a ves- 
sel lying there would careen over on its side; 
and that this was known to the consignees 
of the vessel, who had directed her to be 
placed in the dock; when the tide went out, 
the Lake fell over on the smaller vessel and 
injured it, and for which damages thus 
caused, the libel was filed. Judge Grier held 
the Lake responsible, and decreed according- 
ly. A similar case would be, where a vessel 
was anchored in the stream, near a port 
much frequented by vessels, and showed no 
light or signal at night; and another vessel, 
in the darkness of night, passing in or out of 
said port, without any want of care, should 
run against the anchored vessel, and be 
thereby injured. The vessel at anchor, and 
her owners, would certainly be responsible. 
I have no doubt, therefore, that this court 
has jurisdiction of the case. 

The next defence is, that as this steamer 
was towing on Sabbath, and the injury was 
received on that day, there can be no recov- 
ery in this case, because said steamer was act- 
ing in violation of the law of Maiyland, pass- 
ed in 1723, which, in its 10th section, provid- 
ed: "That no person whatsoever shall work, 
or do any bodily labor on the Sabbath day, 
commonly called Sunday, works of necessity 
and charity always excepted." The evidence 
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showed, tliat the "Supei'ior" -was regularly 
licensed for the coasting trade. There was 
some evidence that there had been a breach 
In the tide-water canal, which caused the 
canal-boats to accumulate at Havre de Grace, 
and that the Superior was under the neces- 
sity of making this trip on Sunday, to relieve 
this pressure. But in the view of this court, 
that is not such a work of necessity as would 
bring the case within the exception of the 
act of 1723. The libellants had the monop- 
oly of this towing business between Havre 
de Grace and Philadelphia, and were bound 
to look to all the contingencies of the sei'v- 
ice, and provide boats sufficient for it. The 
qxiestion then remains, was the "Superior" 
amenable to this act, and bound to obey its 
provisions? To solve this questioji truly, we 
must first see what her license authorized 
her to do, and what force and effect that li- 
cense had, when coming in conflict with a 
law of this state. It is perfectly clear, that 
if this boat had been engaged in the domes- 
tic commerce of this state, towing barges or 
boats from the eastern shore to Baltimore, 
or from Havre de Gi-ace to Baltimore, the 
provisions of this law would have been oblig- 
atory upon her. But by the 8th section of 
article 1 of the constitution of the United 
States, the power "to regulate commerce 
Avith foreign nations, and among the several 
states and with the Indian tribes," is given 
to congress. This power is an exclusive 
power; and no act of a state, which in any 
way would seek to regulate, restrain or limit 
foreign commerce, or the commerce between 
the states, can be of any binding effect, ex- 
cept it be adopted by, or otherwise receives 
the sanction of congress. This principle was 
decided in the case of Gibbons v. Ogden, 9 
Wheat. [22 U. S.] 1. That case also decided, 
that the power given to congress to regulate 
commerce, extends to vessels propelled by 
steam, as well as those navigated by the 
instrumentality of wind and sails; and also, 
that a license under the acts of congress for 
regulating the coasting trade, gives a per- 
mission to carry on that trade. The opinion 
in that ease was delivered by Chief Justice 
Marshall. This was in 1824. But, recently, 
this question has been again brought before 
the supreme court, and was there very fully 
argued, and received the careful examination 
of that learned tribunal. I allude to the 
Passenger Cases decided in 1849, and report- 
ed in 7 How. [48 U. S.]. The cases commence 
on page 283 of that report, and embrace two 
hundred and ninety pages, nearly one-third 
of the volume. The judges gave their opin- 
ions seriatim, but Justices McLean, Catron, 
McKinley, Wayne and Grier, united in the 
opinion, tliat the laws of Massachusetts and 
New York, brought up to review in those 
cases, were void, as they were regulations 
of foreign commerce, and therefore beyond 
the constitutional powers of the states. I 
can only here make two short extracts from 
those able opinions. On page 400, Judge Me- ] 



Lean announces the conclusion to which he 
arrived, in the following language: "Wheth- 
er I consider the nature and object of the 
commercial power, the class of powers with 
which it is placed, the decision of the coui-t 
in the case of Gibbons v, Ogden [supra], reit- 
erated in Brown v. Marjiand [12 Wheat (25 
U. S.) 419], and afterwards re-asserted by 
Mr. Justice Story, who participated in those 
decisions, I am brought to the conclusion, 
that the power 'to regulate commerce with 
foreign nations, and among the several 
states,' by the constitution, is exclusively 
vested in congi-ess." And on page 414, Judge 
Wayne, in announcing the conclusion to 
which he and a majority of the court had 
arrived upon this most important question, 
says: "That the power in congress to regu- 
late commerce with foreign nations, and 
among the several states, includes naviga- 
tion upon the high seas, and in the bays, har- 
bors, lakes and navigable waters within the 
United States, and that any law by a state, 
in any way affecting the right of navigation, 
or subjecting the exercise of the right to a 
condition, is contrary to the aforesaid grant" 
Now, it must be admitted, that if this law 
of Marj'land, for the observance of the Sab- 
bath, can be made applicable to vessels en- 
gaged in the commerce between the states, 
then they are made subject to a regidation 
which congress never authorized or sanc- 
tioned. Under her license, what were the 
rules and regulations by which this vessel 
was bound, and imder which she was au- 
thoi'ized to sail? These regulations will be 
found in Act Sept 1, 1789, § 22 [1 .Stat. GO], 
and in the second and third sections of Act 
March 2, 1819 [3 Stat 493]. But there is no 
provision in these, or in any other acts of con- 
gress, that she should not sail on Sunday. I 
consider, therefore, that the steamer of the 
libellants was not bound to obey the law 
of Maryland, to which reference has been 
made, and that there is no valid objection 
to the recovery of the libellants for the dam- 
ages they have suffered on that ground. Ref- 
erence has been made^ in the course of the 
argument, to the quarantine and pilot laws 
of the several states, which we recognized 
as valid and binding upon the commerce of 
the country. But an examination of the acts 
of congress, will show that they have been 
sanctioned and adopted by congress. By the 
4th section of the act of August 7, 17S9 [1 
Stat 54], it is enacted: "That all pilots in 
the bays, &c., of the United States, shall con- 
tinue to be regulated in conformity with the 
existing laws of the states, respectively, in 
which such pilots may be, &c., &c., until 
further legislation shall be made by con- 
gress." And by the act of Pebruai*y 25, 1799 
[Id. 619], the quarantine and health laws of 
the several states were sanctioned and ap- 
proved. 

The next objection taken to the recovery 
of this claim by libellants is, that the con- 
tractors for building the bridge are the re- 
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sponsible parties, and not tlie respondents. 
And in the argument of this point, I was re- 
ferred to some twelve 33nglish decisions, and 
three American cases. I have examined 
these cases, and according to the view I 
take of the facts of this case, I do not deem 
them applicahle. The law they lay down is 
not disputed by the libdlants' counsel, nor 
could it be controverted in a case where sim- 
ilar questions might arise. In nearly all of 
tliem the question was, whether the party 
committing the tort was the servant of the 
defendants, or whether he was not the serv- 
ant or agent of another party, acting under 
an independent contract Of this character 
are the cases of Rapson v. Oubitt, reported 
in 9 Mees. & W. 709; Reedie v. London & 
N. "W- Ry. Co., reported in 4 Esch. 244; 
Knight V. Fox, 5 Exch. 721; Quarman v. 
Burnett, 6 Mees. & W. 499; and the late case 
of Steel V. Southeastern Ry. Co., 32 Eng. 
Law & Eq. 366. In all these cases, except 
Quarman v. Burnett, the work from which 
the injury resulted had been performed by 
the employee of one who had a contract for 
the execution of said work. Quarman v. 
Burnett was the case of an owner of a car- 
riage hiring horses of a job-man, who pro- 
vided a driver; and the owner of the car- 
riage was held not responsible for an injury 
caused by the carelessness of the driver. 
The ease of Milligan v. Wedge, 12 Adol. & 
B. 737, was the case of a. butcher who had 
employed a licensed drover to drive him a 
bullock he had bought at market, and the 
drover's boy, by Ms negligence, suffered the 
bullock to run into the plaintifE's show-room, 
where he did considerable damage. It was 
held that the owner of the bullock was not 
responsible. The three American cases to 
■which I have been referred are Blake v. Fer- 
ris, in 1 Seia. [5 N. Y.] 4S; Mayor, etc., of 
New York v. Bailey, 2 Denio, 434; and Low- 
ell V. Boston & L. R. Corp., 23 Pick. 24. These 
cases maintain the same principle upon 
which the English cases were decided. And 
in the cases in Denlo and Pickerhig, the 
defendants were held responsible, on the 
ground that a party is responsible for an in- 
jury resulting from the negligence and un- 
sklllfulness of his servants or agents. See 
the very late case of HlUiard v. Richardson, 
3 Gray, 354. 

Now, the evidence in this case, in my opin- 
ion, clearly shows that the steamer was in- 
jured by running upon a sight-pile, which 
had been placed in the river by the direction 
and for the use and convenience of ibe en- 
gineers of the respondents, and was not pla- 
ced there by the contractor, in the execution 
of his contract for building the bridge. It 
was clearly, therefore, the negligence of the 
engineers in not removing this pile, when 
they had ceased to use it; and for the in- 
juiy resulting from this negligence of their 
agents, I think the respondents are answer- 
able. The only question remaining, is the 
amount of damages to which the libellants 
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are entitied. The rtile of damages which has 
been laid down by the supreme court in col 
lision cases, seems to me to be a just one in 
this case. I refer to the case of Williamson 
T. Barnett, 13 How. [54 V. S.] 101. I shall 
allow the libellants the following items: 
Furniture lost, §500.00; cost of raising steam- 
er, $1,567.36; net eai-nmg for 60 days, which 
it would take to raise and repair her, §1,- 
890.00; necessary repairs, to place her in as 
good a condition as before the accident, $2,- 
800.00; cost of taking her to Baltimore, es- 
timated at $153.00,--§7,000.36. For which 
sum I will sign a decree. I do not think 
that, under all the circumstances, the libel- 
lants were justified in selling her at Havre 
de Grace; and I therefore decline to allow 
them the amount claimed by them, growing 
out of that sale, and the small amount real- 
ized from it. I think her leak might have 
been stopped, so far as to have enabled the 
libellants to bring her round to Baltimore, 
where she could be taken upon the railway 
and repaired; and the intelligent gentlemen 
who examined her at the request of the li- 
bellants, ;recommended this course, and gav« 
it as their opinion, that there would be but 
little risk in bringing her to Baltimore. 



[An appeal was taken to the eircmt court, 
wnere the decree of this court was affirmed. 
Case unreported. An appeal was then taken to 
the supreme court, where the decree of the cir- 
cuit court was affirmed, with costs. 26 Mow. 
(64 U. S.) 209.] 

Case -No. 11,085a. 

In re PHILADELPHIA & R. R. CO. 

D.2 Reporter, 644.] i 

Circuit Court, E. D. Pennsylvania. Oct. 19, 
1881. 

REOEiVEits— Caii Tkust Loan-— IxTEKESTOS Bonus 
— PowEK OP Court. 

1. A petition of receivers of a railroad for 
leave to create a ear trust loan will not be grant- 
ed, when the money nec(*ssary for the procure- 
ment of the rolling stock and equipment requir- 
ed can be raised from the net earnings of the 

•road, even if hy so applying the earnings the re- 
ceivers are rendered unable to pay the interest 
on the company's bonded debt. 

2. Whether the court has any power to make 
such an order— dubitatur. 

A petition was presented by the receivei-s- 
of the railroad asking to be allowed to cre- 
ate a car trust loan of a million of dollars, 
to provide for the rolling stock and equipment 
of the road. 

S. Dickson and R. L. Ashhurst, for re- 
ceivers. 

J. C- Bullitt, for certain stockholders. 

Before McKENNAN, Circuit Judge, and 
BUTLER, District Judge. 

' BUTLER, Disti-ict Judge, in delivering the 
opinion of the court, said: Two questions arise 
in considering the application: First, is the 
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matter contemplatea within the scope of tlie 
court's duty and authority, as custodian of 
the road and other property of the company? 
Second, if it is, would it he wise to grant the 
application? As respects the first, it must be 
borne in mind tliat the custody of the comt 
is only temporary, to preserve the property 
so long- as may afford reasonable time to 
the plaintiffs in the foreclosure bill to pros- 
ecute then- proceeding to a close, in ease the 
company fails to make satisfactory arrange- 
ments to relieve itself from the proceedmg. 
"Whether the order asked for by the receivers,' 
or the allowance of it, falls within the proper 
scope of the court's authority, under the cir- 
cumstances, is certainly open to doubt. I 
wiU not, however, enlarge upon this subject, 
for if it were not so open to doubt, I am sat- 
isfied that it would not be wise to make the 
order. 

The petitioners admit, and the testimony 
proves, that the net earnings of the road 
are amply sufficient to make the purchase 
Bequhed; and if necessary these earnings I 
should be so applied. The ground on which 
the petitioners desire to bond (instead of us- 
ing such moneys) is that the moneys should be 
applied to payment of the bonded creditors of 
the company, in discharge of interest We 
esteem it wise, if necessai-y, to allow such 
interest to go unpaid, rather than to pay It 
by means of borrowing money— which may 
tend to mislead creditors and others respect- 
ing the actual condition of the road and its 
earnings. It must be borne in mind that 
the court's custody of this property is not 
likely to continue much longer. The fore- 
closure proceeding has been running for eight- 
een months, and it should reach its close 
without unnecessary delay; and the court ex- 
pects it to do so. The modern practice pre- 
vailing to some extent, elsewhere, of trans- 
ferring corporate propeity to the custody of 
the courts to be thus held and managed for 
an indefinite period of years, to suit the con- 
venience of parties, whereby general creditors 
and stockholders are kept at bay, I regard as 
a mischievous hinovation. I have no doubt 
the petitioners are fully satisfied of the wis- 
dom of the measure they suggest, and that 
they are actuated by a smcere desire to pro- 
mote the best interests of the road. We do 
not. however, agree with them in this matter, 
and must be governed by our own judgment 
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is reasonably practicable, into the possession 
and control of owners, who will best be able 
to determine how it should be managed, and 
what measures relative to it are most hkely 
to promote their interests. To the exent that 
the earnings of the road are required to 
keep it up, the receivers have authority so 
to apply it; but to borrow money to enable 
them to continue to pay money to bondhold- 
ers, I consider unwise. 
Petition disallowed. 



Case No. 11,086. 

PHILADELPHIA &K. R. CO. v. BARNARD 
et al. 

IS Ben. 39.] i 

District Court E. D. New York. Nov., 18GS. 

Prbight— Bill op Lading — Assignee. 

1. Where a cargo of coal, before its delivery 
from the vessel, had been sold by the shippers to 
one Merntt, who sold it to one Blanchard, and 
He sold It to one Bass, who received part of it 
and paid to the owners of the vessel freight on 
what he received, and refused to receive any 
more, and Blanc-hard then sold the rest to the 
respondents, who received no bill of lading, but 
received the coal from the vessel, and gave a 
^^lTSLSi'^^ "E^'M^® captain's bill of lading, 
and gave Blanchard two notes, one for the price 
for the coal, and one for the freight which 
Blanchard agreed to see paid, hiit which he faiN 
ed to pay, and died insolvent held, that the re- 
spoDdents were liable to the owners of the ves^ 
eSvS^ '^ °^ ^^ ^°^^ ^^^'^^ they re- 

^^Fed j^i^^^'^t'^-^eriaan Lloyd v. Houle, 44 

n ?ni^l'^^5^^ receives cargo from a vessel under 
f^^i!-*'^ '^'^i?^' '^ *^^ absence of circumstances 
Snre&ht. ^''^''* understanding, is liable fo? 

3. It is not necessary that a bill of ladinir 
should be actually indorsed, or even delivered! 
to a buyer, to make him an assignee of ii\''*"'^'^' 



iXcKENNAN, Circuit Judge, concurring, 
said: I concur in what Judge Butler has 
said. We hold the property of the railroad 
company to presei-ve it, to keep it in its 
present condition, while the proceedings under 
the bill of foreclosure are being prosecuted. 
I entertain considerable doubt of the au- 
thority of the court to make the order asked 
for, and this of itself is sufficient for me; 
but I agree with Judge Butler in all he has 
said respecting the expediency of making the 
loan, even if we had authority so to do. The 
property should pass, with as little delay as 



This was an action brought [by the Phila- 
delphia and Reading Railroad Company 
against John T. Bai-nard and Sons] to recover 
?287.92 freight on a portion of a cargo of 
coal transported and delivered by the libel- 
lants under the following circumstances: L. 
T. Conner & Co., at Phfiadelphia, shipped 214 
tons of coal on board the boat of the libel- 
lants, for which the ordinary bill of lading 
was issued, according to which the coal was 
to be transported to New York, and there de- 
livered to the shippers or their assigns, he or 
they paying freight for the same at the rate 
mentioned therein. The mai-gin of the bill of 
lading contained a memorandum that the 
freight was to be paid to D. E. Moore, the 
agent of the libellants, at Trinity Buildings, 
New York. Under this contract the coal was 
safely transported to New York, and deliv- 
ered as follows: Twenty-one tons to one 
Bass, who paid to the libellants freight on 
what ho received, but declmed to receive any 
more on account of an objection to the quai- 



1 [Reported by Robert D, Benedict Esq., and 
here repriRled by permission.] 
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ity, wliereupon the balance, 179 tons, Tvas de- 
livered from the yessel's side to the defendants 
in this action, who thereupon gave a receipt 
upon the baelc of the captain's copy of the 
bill of lading, acknowledsiug the receipt from 
the libellants of the 189 tons. It appeared 
tliat the coal, before delivery, had been sold 
by the shippers to one Morritt, by him sold 
to one 0. A. L. Blanchard, by him sold to 
Bass; and Tvhen Bass threw up the purchase 
after receiving the twenty-one tons, Blanch- 
ard sold the rest to the defendants. The de- 
fendants objected at first to buying the coal, 
because coal was dull of sale, and they would 
be obliged to pay the freight at once; where- 
upon Blanchard agreed to see that the freight 
was paid, If the defendants would give him 
their note for the amount of it This was 
done, and the defendants, after the receipt 
of the coal from the vessel, gave Blanchard 
their two notes, one for the price of the coal, 
the other for the amount of the freight, with 
the interest added, both of which notes were 
duly paid. No copy of the bill of ladmg was 
indorsed or delivered to the defendants, nor 
any other evidence of the purchase made. 

Benedict & Benedict, for libellants. 
Geo. "W. Wingate, for respondents. 

BENEDICT, District Judge. Upon the 
facts in this case which are not disputed, 
there can be no doubt of the libellants' right 
to recover their freight of the defendants. It 
is clear law that whoever receives cargo from 
a ship under a bill of lading, in the absence of 
circumstances showing a different under- 
standing, is liable to the ship for the freight 
It is not absolutely necessary that a bill of 
lading should be actually indorsed, or even 
delivered to the buya*, to make him the as- 
signee thereof. Other circumstances may be 
shown equally sufficient to show the real re- 
lationship of a party to the cargo. Here the 
defendants received the coal themselves from 
the vessel's side; they gave no notice to the 
master or any one that they did not receive it 
under the bill of lading. After its delivery, they 
gave to the master, upon the back of his copy 
of the bill of lading, a receipt stating that 
they had received the coal from the libel- 
lants. Under such circumstances, they can- 
not be permitted to say that they dealt only 
with Blanchai-d, and are strangers to the con- 
tract for the freight As between them and 
the vessel, they became, under the circum- 
stances, the assignees of the bill of lading. 
They dealt with the ship in that capacity and 
no other, and the receipt of the coal made 
them liable, as such, for the freight Besides 
it is clear that the defendants understood 
themselves to be liable to the ship for the 
freight, for one of them testifies that he at 
first declined to buy the coal of Blanchard be- 
cause coal was dull, and he knew he would 
have to pay the freight, which objection 
Blanchard obviated by agreeing to take their 
note for the freight, and seeing they were 
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not compelled to pay it This was accepted, 
and after the coal was delivered and their lia.- 
bility for the freight fixed, they gave to 
Blanchard their note for the amount of the 
freight, with interest added, of all which the 
libellants knew nothing. This indicates clear- 
ly that the defendants understood their lia- 
bility to the ship and relied upon Blanchard 
to save them from it Their misfortune is to 
have relied upon a man whose death and in- 
solvency made it impossible for him to pro- 
tect them. There must be a decree in favor 
of the libellants for $28T.92 with interest and 
costs. 
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PHILADELPHIA & R. K. CO. v. BARNES 
ct al. 

[3 Am. Law Rep. U. S. Gts. 170; 12 Int Rev. 
Rec. 112; 7 Phila. 543; 27 Leg. Int. 308; 3 
Chi. Leg. News, 1; 5 Am. Law Rev. 383; 2 
Leg. Gaz. 300.] i 

Circuit Court, E, D. Pennsylvania. Sept 19, 
1870.2 

Income Tax— Percentage of Corporation 
Divihends. 

1. The tax of five per cent, out of dividends 
payaWe by a bank, railroad company, &c., is a 
tax on the income of the holder of the stock, and 
only differs in the mode of collection from his 
other income tax. The corporation is made the 
agent of the government for its collection. 

2. A dividend declared payable after Decem- 
ber 31st 1869, although for earnings of the year 
1869, is not liable to the income tax. 

3. The collector cannot justify in an action of 
trespass for levying on the property of a com- 
pany for such tax. 

In equity. 

James E. Gowen, for plaintifEs. 
Aubrey H. Smith, U. S. Dist Atty., for de- 
fendants. 

STRONG, Circuit Justice. The substance 
of the second plea, to which there has been 
a demurrer, is, that the plaintiffs, who are 
a raUroad company, declared a dividend on 
their capital stock to their stockholders, on 
the 23d of December, 1869, as part of their 
earnings, incomes and gains made and ac- 
crued between July 1st 1869, and December 
1st 1S69, and that the dividend was de- 
clared payable to the stockholders on and 
after the 17th of January, 1870. The plea 
fm-tlier avex-s that a return thei-eof was aft- 
ei'wards made to the assessor of internal rev- 
enue of the United States, and a tax of five 
per cent of the amount of the dividend was 
assessed by him upon the plaintiffs, which 
was due and payable on or before March 31, 
1870; that notice of the assessment was duly 
given, and a demand for payment was made 

1 [5 Am. Law Rev. 383. contains only a par- 
tial report.] 

2 [Revei-sed in 17 T7all. (84 U. S.) 294.] 
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upon the plaintiffs ty the district collector; 
that the tax was not paid in response to the 
demand, whereupon the defendants who were 
the collector aud deputy collectors, on the 
5th of May, 1870, made a distress for the tax, 
together with five per centum additional 
thereto, and the interest accrued thereon, 
and that this was the supposed ti-espass, etc. 
It is a plea of justification; and, in order 
to determine its sufficiency or insufficiency, it 
is necessary to inquii-e whether there was any 
legal warrant for assessing and collecting such 
a tax. If there was, it is conceded it must be 
found in the internal revenue act of congress 
of June 30, 1864 [13 Stat 223], as amended 
by its supplements. The primary question 
then, is, whether that act authorizes the levy 
and collection of a tax upon dividends de- 
clared by railroad companies in 1869 but de- 
clared to be payable at a time after Decem- 
ber 31st of that year, and therefore not re- 
ceivable by the stockholders until in the year 
1870. 

It is of course essential to the inquiry, that 
it be determined whether the tax upon rail- 
road dividends was, by the act of 1864, made 
a permanent tax, or whether it was of tem- 
poi-ary duration, like the income tax upon oth- 
er gains and profits. I have no doubt that the 
tax upon dividends made by such companies, 
and upon the interest payable by them, de- 
scribed in the 122d section, is a part of the 
five per cent tax imposed upon all incomes 
by the 116th section. By the 116th, as 
amended by the act of 1867 [14 Stat 471], 
it was enacted that there should be levied, 
collected aud paid annually upon the gains, 
profits and income of every person residing 
in the United States, or of any citizen of the 
United States residing abroad, whether de- 
rived from any kind of property, rents, in- 
terests, dividends or salaries, or from any 
profession, trade employment, vocation car- 
ried on in the United States or elsewhere, or 
fi:om any source whatever, a tax of five per 
centum on the amount so deiived over one 
thousand dollars. The same section declar- 
ed that the tax therein provided for should 
be assessed, collected and paid upon the 
gains, profits, or income for the year ending 
the 31st day of Decembei* next preceding the 
time for levying, collecting, and paying said 
duty. "What that time was directed to be, 
as well as the duration of the tax, was de- 
fined by the 119th section, which enacted as 
follows: "That the taxes on incomes herein 
imposed shall be levied on tlie 1st day of 
March, and be due and payable on or before 
the 30th day of April in each year, until and 
including the year 1870, and no longer," It 
is noticeable that the language of the 116th 
section is very comprehensive. It extends to 
income of eveiy description, whether derived 
from labor or property; and it particularly 
mentions that derived from interest and 
dividends, adding the words "or from any 
source whatever." It is true, that in the 
provisions made by congress for estimating 
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or ascertaining the gains, profits and income 
of any person, there are certain apparent ex- 
ceptions. The 117th section, as amended by 
the act of 1867, required that there should 
be included in the estimate, inter alia, the 
share of any person of the gains and profits 
of all companies, whether incorporated or 
partnership, who would be entitled to the 
same if divided, whether divided or other- 
wise, "except the am'ount of income received 
from institutions, or corporations whose of- 
ficers, as required by law, withhold a per cen- 
tum of the dividends made by such institu- 
tions, and pay the same to the officer au- 
thorized to receive the same, and except that 
portion of the salary or pay received for 
services in the civil, military or naval, or 
other service of the United States, including 
senators, representatives and delegates in 
congress, from which the tax has been de- 
ducted." But these exceptions recognize the 
dividends and interest received from such 
companies, and the gains from the salaries 
or pay of the United States officei-g, as a 
part of the tax-payer's income. They are 
obviously introduced as a guide to the return 
of income, which the next following section 
requkes to be made to the assistant assessor, 
and because a special mode of collecting the 
tax on such dividends, interest and salaries 
was intended to be provided. 

It is indispensable to a coiTect understand- 
ing of the statute that aU its sections relat- 
ing to the same subject be read and consid- 
ered together. Those numbered from 116 to 
123, inclusive, are all classified under the ti- 
tle "Income," and they manifestly relate to 
the same subject Together they constitute 
a system devised to impose and collect a tax 
upon income or gains from any source what- 
ever. The subject of the tax is one and the 
same, though consisting of numerous constit- 
uenta But the mode of assessment and of 
collection is different as applied to the con- 
stituents of income. Of a portion of his 
gains the tax-payer is required to make a 
return to the assistant assessor, and himself 
pay the tax on that portion to the district 
collector. But a different mode of collection 
is prescribed for the tax upon the dividends 
of banking, trust and insurance companies 
by the 120th section of the act, and by the 
123d section, for the tax upon dividends de- 
clared and paid, and upon accumulated prof- 
its made, and upon interest on permanent 
loans hy railroad, canal, turnpike, or slack- 
water navigation companies. Still, the tax is 
upon the individuals whose gains such tlivi- 
dends and interest are, and it is a tax at 
the same rate as that collected from other 
income; but the coi-porations are made the 
agents of the government to collect it Still 
another mode is prescribed by the 123d sec- 
tion for collecting the tax upon that part of 
the tax-payer's gains which consists of sala- 
ries received from the federal government 
or of payments for his services as an officer 
of the United States. That the disbursing 
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officers are required to deduct at the same 
rate per cent 

It is very obvious to me that these are only 
variant modes of collecting the tax on in- 
come imposed by the 116th section of the 
act. These portions of income -were not re- 
quired to be included in the general esti- 
mate, or in the return made to the assistant 
assessor, because their amount was as cer- 
tainly ascertainable to the corporations or of- 
ficers required to collect it, as it could be by 
any return of the tax-payer himself. Such a 
construction is demanded alike by the letter 
and the general spirit of the act There is 
nothing to warrant the belief that congress 
Intended to impose a burden upon income de- 
rived from one species of property greater or 
longer continued than that imposed upon in- 
come from other property, or that they in- 
tended to discriminate against federal ofll- 
cers, and compel them to pay a tax on their 
salaries, after taxes upon all other salaries 
had ceased. The dividends received by a 
shareholder pf a railroad company, or a ca- 
nal, turnpike, or slackwater navigation com- 
pany, or of a banking, trust, or insurance 
company, are, in every sense, as much his 
income as are the dividends he may receive 
from any other company; for example, a 
bridge or a manufacturing corporation. So is 
the interest received for loans to a railroad 
eomi)any as truly income of the bondholder 
as is the interest received by him on perma- 
nent loans to any other corporation, or to 
natural persons. Was it the intention of con- 
gress to enact that one who lent his money 
to a telegraph company, or to a mining or 
manufacturing company, should be exempt 
from a tax upon his interest received after 
December 31, 1869; but that one who lent to 
a canal or railroad company should continue 
to pay the tax indefinitely and for all time? 
Is such a reasonable construction of the act 
of 1864? And again: the salary of an officer 
of the United States is his income as cer- 
tainly as the salary received by another from 
a corporation is his. Was it designed to tax 
one and exempt the other? To my mind the 
act shows no intent to make such discrimina- 
tions. I must regard the 120th, 121st, 122d, 
and 123d sections, not as imposing a distinct 
tax upon the subjects mentioned in them, 
but as having only the purpose to prescribe a 
peculiar mode of securing the collection of a 
portion of the tax previously imposed by the 
116th section. And such, I think, has been. 
In effect, the construction adopted by the su- 
preme court In Jackson v. Northern Cent 
B. Co. [Case No. 7,142], a case tried in the 
circuit court of the United States for the dis- 
trict of Mainland, the primary question was, 
whether the tax on interest payable by rail- 
road companies was chargeable against non- 
resident aliens, and it was ruled by the chief 
justice that it was not The ruling was 
based upon the position, that the tax on such 
interest was the same as that imposed by 
the 116th section, viz., a part of the income 
19FED.CAS. — 31 
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tax, and that as the 116th section did not in- 
clude non-resident aliens, the tax on interest 
spoken of in the 122d was not chargeable 
against them,— the deduction of five per cent 
being only a mode of collecting the income 
tax. This decision was subsequently affirm- 
ed in the supreme court— [Northern Cent. R. 
Co. V. Jackson! 7 Wall. [74 U. S.] 262-and 
the language of the court was as follows: 
"The decision was based mainly upon the 
ground, that looking at the several provi- 
sions bearing upon the question, and giving 
to them a reasonable construction, it was be- 
lieved not to be the intent of congress to im- 
pose an income tax on non-resident aliens; 
that they were not only included in the de- 
scription of persons upon whom the tax was 
imposed, but were impliedly excluded by 
confining it to residents of the United States 
and citizens residing abroad (an exclusion 
only found in the 116th section), aad that the 
deduction from the prescribed income of the 
interest on these railroad bonds, when paid 
by the companies, was regarded as simply a 
mode of collecting this part of the Income 
tax. We concur in this view." I understand 
this ease as determining several things: 1st 
That the 116th and 122d sections of the act of 
1864 are parts of one system, devised for in- 
come taxation. 2d. That the tax on railroad 
dividends, and on interest of railroad indebt- 
edness, is not a different tax from that im- 
posed upon income generally. And 3d. That 
the 122d section was intended merely to pro- 
vide a special mode of collection for a part of 
the tax. 

Accepting, then, the conclusion, that the 
tax on railroad dividends, &c., is only a part 
of the tax on income generally, imposed by 
the 116th section, and that the pin^pose of the 
123d was not to impose a distinct tax, but 
to designate collectors and provide a special 
mode of collection, I proceed to consider what 
is the effect of the limitation clause in the 
119th section. I have already quoted it; I 
quote it again for convenience: "The taxes 
on incomes herein imposed shall be levied 
on the 1st day of May, and be due and pay- 
able on or before the 30th day of June in each 
year, until and including the year 1870, and 
no longer." Whatever else this clause may 
mean it manifestly embraces, in terms, taxes 
on all income from any source,— income upon 
which the act imposed a tax. It excepts 
none. It does not speak of taxes on income, 
a return of which is required to be made by 
the tax-payer, but its language is, "taxes on 
income herein imposed." The 119th section 
imposes no tax. The reference, must, there- 
fore, be to taxes on income imposed by other 
sections of the act,— to all of them, as well 
those on railroad dividends, &c., as those on 
dividends made by telegraph companies, or 
gains received from any other source. 

The clause also manifests a clear intent, 
that the income to which it refers should 
not be subject to a tax, unless derived or re- 
ceived prior to January 1st; 1S70. This ap- 
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pears clearly wlien construed in connection 
with the 116th section, as it must be. The 
section enacted, as has ahready been noticed, 
that the tax therein prorided for, including 
the tax on income from any source whatever, 
should he assessed, collected and paid upon 
the gains, profits and income for the year 
ending the 31st day of December next pre- 
ceding the time for levying, collecting and 
paying said tax. This provision must be 
assumed to have been in the mind of con- 
gress when the 119th section was framed. 
Therefore, though the last was required to be 
levied on the 1st of March, 1870, it was de- 
signed to be a tax on the income of 1869; 
for unless the time for the levy had been 
fixed in 1870, a large portion of the income 
of 1869— probably much the largest portion- 
would have escaped the tax entirely. Then 
the provision that the taxes on income should 
be levied on the first day of May in each 
year, until and including the year 1870, and 
no longer, must mean that the income of 
1870 should not be subject to taxation. If 
the income referred to was all income, as I 
have shown it was, in terms, it is difficult to 
avoid the conclusion, that the act of congress 
authorizes no tax upon any income accrued, 
derived or received from any source during 
the present year. The only doubt I entertain 
in regard to the soundness of this interpreta- 
tion is raised by the fact that the limitation 
mentioned In the 119th section is applied to 
the time of the levy, and that no express 
mention is made of taxes on railroad divi- 
dends, &c.; but, upon reflection, I think such 
express mention would have been superflu- 
ous, except, perhaps, to solve a doubt, which 
does not appear to have been in the mind of 
congress. It seems to me that light is thrown 
upon the subject, by obsei'ving what must 
have been the course of thought in the leg- 
islative mind when the system of income tax- 
ation was devised, and expressed in the stat- 
ute. The fli-st thought was that of an an- 
nual tax upon all annual income. That was 
embodied in the 116th section. Next arose 
the inquiry, whether the tax should be upon 
the income of the current year, or upon that 
of the year next preceding its collection. 
That was answered in the same section. Ob- 
viously, the inquiry then arose: How shall 
the income be ascertained? And, for that, 
provision was made in the 117th and llSth 
sections. Then followed the 119th, which 
provided for three things: "1st. At what 
time in each year the levy should be made 
and the tax become payable. 2d. How long 
the tax should continue. And, 3d. How it 
should be collected. Then followed some spe- 
cial provisions, not imposing any new or dis- 
tinct tax, but in aid of the collection of the 
tax previously imposed. It seems to have 
occurred to congress, that, as to a portion 
of income, mainly dividends, interest on fund- 
ed debt of large corporations, and federal 
salaries, the machinery of a return to the 
district assistant assessor was unnecessary; 



that the amount of such income was more 
readily and more certainly ascertainable in 
another way; and that the collection of the 
tax might more easily be made by the in- 
stitutions that had the income in hand than 
by the district collectors. Hence the pro- 
vision made in the 120th, 121st, 122d and 
123d sections, intended to direct peculiar and 
exceptional modes of collection, and nothing 
more. It is true, they compelled the pay- 
ment of the tax before the expiration of the 
year in which it was received; and in that 
respect, as well as in the mode prescribed 
for collection, they distinguished between the 
kinds of income specified and income gener- 
ally. But the act guarded against gross hi- 
equality by authorizing a deduction of the 
income upon which the tax had been paid 
from the estimate returned to the assessor. 

Upon the whole, in view of these consid- 
erations, I am of opinion that, except as to 
the time and mode of collection, congress had 
no intention of placing the tax on those spe- 
cies of income, mentioned in the 120th, 121st, 
122d and 123d sections, on any diffei-ent foot- 
ing from the tax on all other income, and 
that the statute does not imposeupon it a bur- 
den greater or longer continued than is laid 
upon income generally. And I am confirmed in 
my opinion by the conviction that it allows 
a reasonable construction to the act of con- 
gress. If I am wrong in my conclusions, if 
a tax upon railroad dividends, made payable 
to the stockholders in 1870, or upon interest 
upon railroad debt failing due in 1870, may 
be charged and collected under the act, then 
the tax is grossly unequal, and that part of a 
person's income which consists of such divi- 
dends is subjected to a burden from which 
other income is exempt Under the act of 
1864 a tax has been levied upon all incomes, 
including those from dividends and interest 
of railroad companies in every year from 1864 
to 1869, inclusive. Six of these annual taxes 
have been laid. I refer now only to those 
levied under the act of 1864. And the tax 
upon such portions of each annual income as 
consist of railroad dividends has been paid 
by the companies, and presumably ehai-ged 
to the stockholders. If it has' not been thus 
paid, that income has been returned to the 
assistant assessor, and charged by him; for, 
as directed by the 117th section, only that 
income from dividends and interest was al- 
lowed to be deducted from the general aggre- 
gates which had been assessed, and the tax 
upon which had been paid by the institutions 
from which it was derived. Income from 
railroad dividends has, therefore, paid six 
annual income taxes, and no more have been 
assessed against other income. It is not to 
be presumed, in the absence of a clearly ex- 
pressed contrary intent, that a discrimination 
was intended. 

s [But I may not overlook the later act of 
congress, passed July 14th, 1870 [16* Stat 



s [From 3 Chi. Leg. News, 1.] 
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25G], the 17th section of which enacts "that 
sections 120-123 of the act of June 30th, 1864, 
entitled 'An act to provide internal revenue 
to support the government, to pay interest on 
the public debt, aud for other purposes,* as 
amended by the act of July 13th, 1866 [14 
Stat 98], and the act of March 2d, 1867, shall 
be construed to impose the taxes therein men- • 
tioned to the first day of August, 1870, but 
after tliat date no further taxes shall be 
levied and assessed under said section." This 
was doubtless intended as a legislative con- 
struction of the sections of the act designated. 
I shall not pause to inquire how far the 
law-making power can determine authorita- 
tively the meaning of an existing statute. 
The construction or interpretation of a stat- 
ute would seem to be, ordinarily, a judicial, 
rather than a legislative, function. I know 
that acts declaratory of the meaning of for- 
mer acts are not uncommon. They are always ■ 
to be regarded with great respect, as ex- 
pressive of legislative opinion. And, so far 
as they can operate upon subsequent trans- 
actions, they axe of binding force apd imob.-. 
jectionable. But it is well settled that they 
cannot operate to disturb rights vested or 
acquh'ed before their enactment, or to im- 
pose penalties for acts done before their pas- 
sage,— acts lawful when they were done. It 
is always presumed that the legislature had 
no intention to give them such an effect] s 
Now, if the income tax imposed by the act 
of 1864, and its supplements, expired with 
the 31st of December, 1869, (except that the 
law provided for the collection of that por- 
tion of the tax on the income of 1869 which 
had not been paid) if the act of 1864 did not 
prescribe a tax upon dividends made and in- 
terest paid by railroad companies after De- 
cember 31, 1869, as I have endeavored to 
show, it was not the duty of these plaintiffs 
to pay to the district collector five per cent 
of the dividend made by them, declared pay- 
able January 17, 1870, and they had no au- 
thority to detahi any portion of it from their 
stockholders. It was tlieir right, as well as 
their duty, to pay over the entire dividend to 
the stockholders who had then acquired a 
vested right in it And the plea of the de- 
fendants does not aver that the whole divi- 
dend was not at once thus paid over. Then 
the distress, which the plea attempts to jus- 
tify, was made to enforce the performance of 
a duty that has no existence. It was sub- 
stantially an attempt to enforce the penalty 
upon the plaintiffs for an omission to do that 
which they had no right to do,— a penalty 
equal to the amount of a five per cent tax 
with an additional five per cent thereon. 
It is to be remembered, .that the tax is lev- 
ied upon the shareholders, and the company 
is merely the government agent to collect it 
Its liability to a distress, if any there be, 
arose out of an unlawful failure to collect the 

3 [From 3 Chi. Leg. News, 1.] 
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tax and pay it over. But the failure was 
not unlawful at the time. Surely, it will 
not be maintained that the declaratory act 
of 1870 can be regarded as operating retro- 
spectively to make the act or omission of the 
plaintiffs unlawful, and punishable as an of- 
fence, when the act or omission was innocent 
at the time when it ocem-red. Were it con- 
ceded that the consti-uction given by congi-ess 
is binding in all cases where it would not 
disturb vested rights, or operate practically 
as an ex post facto law, it is not to be pre- 
,sumed that it was intended for application to 
such a case as the present.- Of course, I 
am not to be understood as maintaining that 
in July, 1870, when the declaratory act was 
passed, that congress had not power to im- 
pose a tax upon any income that had been 
received before that time. What I mean to 
say is, that it is not to be admitted congress 
intended by that act to subject any institution 
to a penalty for not having, before its pas- 
sage, collected a tax which .had not been im- 
posed. 
Is, then, 

1869, but 

1870, income of 1869, or of 1870, within the ■ 
meaning of the act of congress? I think it 
must be income of the latter year. True, it 
was earned by the company in 1869, but it 
was not available to the stockholder. The 
act speaks of income derived from any kind 
of property, &c. It seems to contemplate a 
tax upon income leceived, or receivable- 
something out of which the tax can be paid. 
If it were not so, the tax might be exacted 
for that which never came, and never could 
come, into the hands of the tax-payer. The 
language of the 122d section is also signifi- 
cant. In speaking of the companies therein 
mentioned it declares, they "shall be subject 
to, and pay a duty of, five per cent on the 
amount of all such interest, or coupons, divi- 
dends, or profits, whenever the same shall 
ibe payable," Jn jOther ■\V:i>rdS,';the duty arises 
when the dividend is payable. And such is 
the construction that has been given to the 
act, in accordance with which the taxes have 
been collected. Prior to the act of 1864 
there was a tax on the dividends at the rate 
of three per cent; and when, by that act, 
the rate was raised to five per cent, the 
commissioner of internal revenue issued a 
circular, dated July 1st, 1864, declaring that 
"all dividends payable on and after July 1st, 
no matter when declared, are subject to the 
duty of five per centum." I am not aware 
that any different construction of the act has 
ever prevailed. My opihlon, ; therefore^ is, 
that the dividends declared by the plaintiffs 
must be regarded as income of the stock- 
holders for the year in which it became pay- 
able. It follows that the assessor was with- 
out authority to assess a tax upon it, and that 
the plea of the defendants does not justify 
the distress they made to enforce its pay- 
ment by the plaintiffs, together with the pay- 
ment of a five per cent additional penalty. 
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Judgment on the demurrer is, therefore, di- 
rected against the defendants. 

[The judgment of this court was reversed by 
the supreme court, where it was carried on writ 
of error. 17 Wall. (84 TJ. S.) 294.] 
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PHILADELPHIA & R. R. CO. v. KENNEY. 

[30 Leg. Int. 281; 9 iPhila. 403; 5 Leg. Op. 137; 
18 Int. Rev. Rec. 92.] 

Circuit Court, E. D. Pennsylvania. Aug. 21, 
1873.1 

Income Tax— Corpohatios Dividends. 

Dividends declared and payable by railroad 
companies during the last five months of 1670, 
are not liable to taxation by the United States. 
A seizure by collector of United States revenue 
is illegal. 

[Cited in Metropolitan R. Co. v. Slack, Case 
No. 9,506.] 

At law. 

JIcKENNAN, Circuit Judge. This Is an 
action of trespass vl et armis for the alleged 
illegal seizure and detention of the goods and 
chattels of the plaintiff, mentioned in the 
declaration. The defendant alleges in his 
plea that he Tvas justified in making this sei- 
zure, because, he says, the plaintiff, on the 
last day of November, 1870, declared a divi- 
dend of ?1,570,S80.01, on its capital stock, as 
part of its earnings, income and gains, made 
and accrued between the 1st day of July, 
1870, and the 30th day of November, 1870, 
■which was made payable to its stockholders 
on the 27th day of December, 1870; that the 
plaintiff thereby became liable to pay to the 
United States, a tax of 2^ per cent, on this 
dividend, amounting to $33,469.75, which was 
duly ei^tered by the assessor of internal rev- 
enue upon the list made out by him accord 
ing to law, a certified copy of which he fur- 
nished the defendant as collector; and that 
upon the default of the plaintiff, in perform- 
ance of the duty imposed upon him by law, 
he made the seizure complained of. To this 
plea the plaintiff has demurred generally. 

Assuming that the authority under which 
the defendant acted is sufficiently set out in 
the plea, two questions are presented by the 
demurrer, upon which the decision of the 
cause depends. First. Is the action of tres- 
pass an appropriate remedy for the alleged 
wrong? Second. "Was the tax imposed upon 
the plaintiff authorized by law? 



1 [Reversed iu 154 U. S. 616.] 



An executive or ministerial officer, who 
acts under the authority of a tribunal of gen- 
eral jurisdiction, is not responsible for an ex- 
cessive or illegal exercise of its powers, but 
where a special or limited jurisdiction only is 
possessed, such officer is bound to see that 
he acts within the scope of the legal powei-s 
of the tribunal which commands him. This 
is the rule in England, by which the account- 
ability of ministerial officers is determined. 
Thus in the Case of Marshalsea, 10 Coke, 76^ 
Sir Edward Coke says: "If the court of com- 
mon pleas, in a plea of debt, doth award a 
capias against a duke, earl, &c,, which, by 
the law, doth not lie against them, and the 
same appeareth in the writ itself, yet, if the 
sheriff arrest them by force of the capias, 
although that the writ be against law, not- 
■withstandLng, inasmuch as the court hath ju- 
risdiction of the cause, the sheriff is ex- 
cused." And so the law has ever since been 
held by the English courts. But in the Unit- 
ed States the scope of the rule has been ex- 
tended, so that it is applied broadly to the 
protection of ministerial officers, -who execute 
the mandates of legally constituted tribunals 
of every rank or character, having either a 
general or special jurisdiction of the subject 
matter to which the process relates. Beach 
V. Furman, 9 Johns. 230, is a conspicuous 
illustration of this. It was an action of tres- 
pass against a constable for seizing and sell- 
ing the property of a woman under a war- 
rant commanding him to levy of her goods 
and chattels, a penalty imposed by law for 
refusal to work on the highways, from which 
duty women were expressly exempted. The 
court, Kent, C. J., says: "Now, the overseer 
of the highways was the person to designate, 
in the first instance, and to deliver to the 
commissioners the names of the persons lia- 
ble to be assessed, and he was also the officer 
to adjudge what persons were in defatilt, and 
to demand the warrant. In the exercise of 
this authority the overeeer may have return- 
ed the names of persons not liable to as- 
sessment, and he may have adjudged persons 
in default who were not in default. * » * 
It would be against the obvious principles of 
justice and policy to make the ministerial of- 
ficers act, in a case like this, at their peril,, 
when they have no right to judge and are re- 
quired to act They are only responsible as 
trespassers when they act under the author- 
ity of a person who had no jurisdiction in the 
case, or when they exercise that authority ir- 
regularly." In Savacool v. Boughton, 5 
Wend. 170, Mr. Justice Marey discusses the 
subject fully, and shows that the doctrine of 
Beach v, Furman is in harmony with the 
leading American cases and with the prin- 
ciples of justice and reason. 

The same rule is settled as the law of Penn- 
sylvania by the repeated decisions of its su- 
preme court Moore v. Alleghany City, S 
Har. [18 Pa.] 55; Cunningham v. Mitchel, 67 
Pa. St 81. In the last of these eases, Mr, 
Justice Agnew says: "In the case of publie 
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officers, an infei-ior acting within the scope 
of his warrant, when apparently regular, is 
always protected, unless the authority issu- 
ing it was without jurisdiction. It has heen 
a question how far this authority extends, 
when the superior authority acts irregularly 
and illegally. But now the doctrine appears 
to be settled, as it should he, that even, in. 
such ease the inferior has to look only to his 
wan-ant." Although there is an apparent in- 
consistency in the eases arising from the ap- 
plication rather than the statement of the 
rule, as "in Thurston T. Martin [Case No. 14,- 
018], and others, the discussion must he con- 
sidered as ended by the recent judgments of 
the supreme court of the United States, in 
accordance with the doctrine of the cases 
above refeiTed. to. "It is well settled now," 
say the court, in Erskine v. Hohnbadc, 14 
WaU. [81 TJ. S.] 616, "that if the officer or 
tribunal possess jurisdiction over the subject 
matter upon which judgment is passed, with 
power to issue an order or process for the 
enforcement of such judgment, and the order 
or process issued thereon to the ministerial 
officer is regular on its face, showing no de- 
parture from the law or defect of jurisdiction 
over the person or property affected, then, 
and in such cases, the order or process wiU 
give full and entire protection to the min- 
isterial officer in its regular enforcement 
against any prosecution which the party ag- 
grieved thereby may institute against him, 
although serious errors may have been com- 
mitted by the officer or tiibunal in reaching 
the conclusion or judgment upon which the 
order or process is issued." This was re- 
affirmed in Hafin v. Mason [15 Wall. (82 U. 
S.) 671], and it was held that the duties of 
a collector of internal revenue in the enforce- 
ment of a tax are purely ministerial, and 
that the assessment certified to him is his au- 
thority to proceed, and, like an execution to a 
sheriff, regular on its face, issued by a trib- 
imal having jurisdiction of the subject mat- 
ter, constitutes his protection. The rule by 
which the liability of ministerial officers is to 
be determined is thus clearly defined, and 
firmly established. They are not accountable 
for the erroneous judgment of the tribunal, 
whose mandate they are to enforce, or even 
for an excessive or illegal exercise of its pow- 
ers. Where they are bound to act they are 
responsible only for their own errors. But 
the protection afforded them is not without 
limit or qualification. It is an essential con- 
dition that the tribunal, whose order is exe- 
cuted, should have jurisdiction of the subject 
matter of its judgment. This is distinctly 
held in all the cases. If payment of a tax 
is enforced, there must be legal authority to 
impose it, and this the executive officer must 
see to at his peril. 

The distinction between the said assump- 
tion of power to impose a tax, where a min- 
isterial officer will not be protected, and an 
illegal exercise of it, where he will, is well 
illustrated in aioore v. Alleghany City, su- 
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pra. "Were the authorities of Alleghany des- 
titute of the power to levy taxes,, or limited 
to the assessment of persons only, an at- 
tempt, in the first case, to assess and collect 
the tax, and, in the second, to extend the 
assessment to property, might be deemed so 
utterly nugatory as to afford its officer no 
protection. But iwssessing the right to levy 
and collect a tax for city purposes from per- 
sons and property, a mistake of the class of 
persons, or the species of property subject to 
it, will not amount to usurpation," The de- 
cisive inquiry, then, in this case, is. was the 
imposition of the tax collected from the 
plaintiff authorized by law? If it was, the 
assessment by the assessor and the list cer- 
tified and delivered by him to the defend- 
ant, as collector, constituted a complete jus- 
tification of the alleged trespass. If it .was 
not, the defendant is not protected by the 
process under which he acted. 

By the 122d section of the act of congress 
of June 30th, 1864 (15 Stat 284), a duty of 
five per cent, was imposed upon interest on 
bonds issued, on dividends declared, and on 
undistiibuted profits earned by railroad and 
other corporations, which duty the officers of 
said corporations were required to return to 
the assessor and pay to the commissioner 
within thirty days after said interest and 
dividends became due and payable, and they 
were authorized to retain the duty so paid 
out of the interest and dividends due to bond 
and stockholders. This is the only act, prior 
to July, 1870, which imposed a tax on inter- 
est and dividends payable by railroad com- 
panies. On the 14th of July, 1870, an act 
was passed by congress (16 Stat 261) the 
17th section of which repeals the 122d and 
other sections of the act of 1864, by provid- 
ing that, after the 1st day of August 1870, 
no further taxes shall be levied or assessed 
under them. It is plain, therefore, that the 
tax described in the plea could not be as- 
sessed and collected tmder the act of 1864, 
and that, unless it was authorized by the act 
of 1870, there is no warrant anywhere for its 
assessment. The 15th section of the latter 
act is the only part of it for which this ef- 
fect can be claimed, and it enacts: "That 
there shall be levied and collected for and 
during the year 1871, a tax of two and one- 
half per centum°on the amount of all inter- 
est or coupons paid on bonds or other evi- 
dences of the debt issued and payable in one 
or more years after date by any of the corpo- 
rations in this section hereinafter enumerat- 
ed, and on the amount of all dividends, earn- 
ings, income or gains hereafter declared by 
anjr bank « « * railroad company, &c., 
* * * whenever and wherever the same 
shall be payable * * * and on all undi- 
vided profits of any such corporation which 
have accrued and been earned and added to 
any surplus, contingent or other fund, and 
every such corporation having paid the tax 
aforesaid is hereby authorized to deduct and 
withhold from any payment on account of in- 
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terest, coupons and dividends an amount 
equal to tax of two and one-half per centum 
on the same." 

The word "levied" in the beginning of the 
section, is evidently employed as converti- 
ble with assessed or imposed, so that the 
import of the enactment is, that interest, 
dividends, and surplus earnings shall be sub- 
jected to a tax of two and one-half per cent, 
for and during the year 1871. The plainly 
expressed meaning of the section would, 
therefore, seem to be, that the tax to be lev- 
ied was a tax for the year 1871, and not for 
the whole or any part of any previous year, 
and that it was to be imposed upon the 
enumerated subjects during and within the 
year 1871, and not during or within any oth- 
er year. Intei-preting the words of the sec- 
tion then, according to their ordinary sense, 
interest falling due, and dividends declared 
and payable within the last five months of 
1870, were excluded from the operation of 
the tax. 

But it is urged that the phrase "hereafter 
declared," applied to dividends, subject to 
the tax, dividends declared and payable be- 
fore 1871. There is certainly no ground, ei- 
ther in the import of these words or in their 
collocation in the law, for extending their 
qualifying efiEect to interest or undivided 
profits. Only dividends are properly spoken 
of as declared; not so either interest or un- 
divided earnings, and to apply the term to 
them would be both inappropriate and un- 
meaning. It must be taken as referring ex- 
clusively to. dividends, and interest and undi- 
vided earnings must be considered as af- 
fected by the unqualified import of the clause 
which makes them taxable for and during 
the year 1871. Nor is there any better rea- 
son for interpreting this phrase to describe 
only dividends declared after August 1st, 
1870. It is not found in the same section 
with that date, and while, ex vi termini, it 
applies to the date of the passage of the act, 
this obvious reference cannot be changed by 
the exigencies of a mere arbitrary construc- 
tion. But were these words used iu any 
other sense tlian as referring to a period oc- 
curring after the passage of the act, and for 
and during the year 1871, as they naturally 
import, and not with intent to impose a tax 
upon dividends exceptionally? To preserve 
the congniity of legislative action, and to 
harmonise the several sections of the act of 
1870 itself, they must be thus interpreted. 
From the origin of the system of internal 
revenue taxation, through the whole course 
of legislation on the subject, interest on cor- 
porate indebtedness, dividends of profits and 
undivided earnings were treated as closely re- 
lated if not inseparable subjects of taxation. 
They were associated in the same section, 
the same tax was imposed upon them, and 
the same mode provided for its return and 
collection; and this relation was preserved 
in their relief together from the five per cent 
tax, by the repeal of the 122d section of the 



act of 1864. They are indeed but a single 
subject, because they are the product of the 
inseparable exercise of coi-porate franchises, 
and are only nominally distinguishable by 
being set apart for different classy of recipi- 
ents. They were therefore uniformly dealt 
with as cognate subjects of taxation. Now 
to hold that dividends were intended to be 
taxed, and that interest and imdivided prof- 
its were not, ought to be the result of an 
unequivocal declaration of congress to that 
efCeet. Aside from this there is no reason 
for such a conclusion by construction. But 
if anything in the act is plain, it is that the 
tax upon interest and imdivided profits was 
limited in its operation to the 1st of August, 
1870, and that the new tax was not to be 
imposed upon them during the remainder of 
that year or until the year 1871. Now the 
same limitation is expressly applicable to the 
taxation of dividends, and the new tax to be 
levied upon them is also declared to be for 
the year 1871. A discriminating construc- 
tion by which they would be subjected to the 
new tax before 1871, would then not only 
disregard the analogies of former legisla- 
tion, but it would necessai-ily characterise a 
tax, expressly declared to be "for and dur- 
ing the year 1871," as a tax for and during 
five months of the year 1870. 

The 16th section of the act of 1870, directs 
the mode and time of making a return of 
the income and profits subject to taxation un- 
der the 15th section. It requires a i-etum 
to be made to the assessor of the district or 
his assistant "of the amount of income and 
profits and taxes as aforesaid * * * on or 
before the tenth day of the month following 
that in which any dividends or sums of 
money became due or payable as aforesaid," 
and the act of July 13th, 1866, § 11 £14 Stat. 
150], requires the payment of the tax on or 
before the last day of the month. Under 
these provisions it is the obvious duty of 
corporations to retiurn the dividends and 
sums of money due by them, and to pay the 
tax to which they are liable within the peri- 
ods designated, K they are not bound to do 
so, it can only be for the reason that the 
dividends declared and the sums due by 
them are not subject to taxation. Now the 
tax imposed by the 15th section was not to 
be ''levied or collected" until the year 1871. 
If no tax was to be levied or demandable 
until the year 1871, it is plain that the pro- 
visions in relation to the return and pay- 
ment of the tax imposed are inapplicable to 
dividends declared and payable in 1870; and 
if no provision is made for the return and 
assessment of dividends then declared, as in 
other cases, is not the conclusion irresisti- 
ble that they were not intended to be placed 
in the category of subjects upon which a tax 
was imposed? Whatever signification, then, 
the words "hereafter declared," as applied to 
dividends, may have, they cannot be inter- 
preted to subject dividends to a discriminat- 
ing tax, against the uniform course of pre- 
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Tious legislation and tlie clear meaning of 
the preceding words, whicli limit the ta:s: im- 
posed to the year 1871, and to suhjects prop- 
erly classified as helonging to that period. 
Even if they can be regarded as casting 
doubt upon the meaning of the law, that 
doubt must be resolved in favor of the citi- 
zen. The exercise of the power of taxation 
is not to be affirmed upon conjectural or ar- 
bitrary inferences. No burden is to be taken 
as imposed upon the citizen which the gov- 
ernment has not clearly made it his duty to 
assume. Nor can any portion of his prop- 
erly be exacted for any purpose, except in 
pursuance of an unambiguous mandate. 

Whatever degree of liberality, therefore, 
may be allowable in the construction of stat- 
utes relating to the revenue of the govern- 
ment, tliere is neither reason nor justice in 
expanding them, by a strain upon the ordi- 
nary import of their words, to give effect to 
a hypothetical legislative intention. It re- 
sults, then, that dividends declared and pay- 
able by railroad companies during the last 
five months of 1870, were not subject to tax- 
ation; that the tax described in the plea was 
assessed without authority of law, and that 
the seizure of the plaintiff's property was 
without justification. Judgment upon the de- 
murrer must therefore be entered for the 
plaintiff. 

FThe judRment of this court was reversed by 
the supreme court, where it was carried on writ 
0^ error. 154 U. S. 616, 14 Sup. Ot 1196.] 
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PHILADELPHIA & R. R. CO. v. MORRI- 
SON et al. 

•[21 Leg. Int. 372; i 5 Phila. 515; 6 Leg. & Ins. 

Rep. 178; 12 Pittsb. Leg. J. 186.] 
Circuit Court, E. D. Pennsylvania. Nov., 186i. 

Legal Tender— Satisfactiox of. Ground Bents 
—Act of Feb. 35, 1S62. 
The principal of a ground rent is not a debt 
within the meaning of the act of congress, 2oth 
February, 1862 [12 Stat. 345]. 

This was a bill to compel the defendants 
[Charles Morrison and others] to extinguish 
ground rents on receipt of the principal mon- 
ies in United States notes. The constitution- 
ality of the law, and its application to this 
case were the points raised. The first was 
not decided. 

Before GBIER, Circuit Justice, and OAD- 
WALABER, District Judge. 

OADWALADBR, District Judge. The act 
of congress of 25th Februaiy, 1862, author- 
izing an issue, on the credit of the United 
States, of notes to a certain amount payable 
to bearer at the treasury, enacts that they 
shall be lawful money and a legal tender in 
payment of all debts, public and private, 

1 [Reprinted from 21 Leg. Int. 372, by permis- 
sion.] 
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within the United States, except as is therein 
provided. The first question is whether con- 
gress can constitutionally compel the receipt 
of such paper as money in private transac- 
tions. The second question is whether the 
enactment, if constitutional, applies to sudi 
extinguishment money of a ground rent as is 
the subject of this proceeding. On the sec- 
ond point I do not intend to express an opin- 
ion. I own some groimd rents; and although 
not, therefore, disquaUfied from sitting in the 
cause, may, perhaps, on this point, be less 
disinterested than the circuit judge. "We 
seem to differ at present in opinion upon the 
first point, though there has not, as yet, been 
a full interchange of our views upon it. The 
organization of the court enables either judge 
sitting alone to adjudicate a case. I will, 
therefore, in order to enable the circuit judge 
to decide this case on the second point, with- 
draw from the bench. Before doing so, how- 
ever, as he has made some remarks upon the 
first point, I will state my opinion upon it 
with my reasons. The money in a country 
is composed of its own coins and of those 
imported coins of which its laws permit the 
circulation, either at their actual value or at 
a prescribed exchangeable value. A nation's 
coins are portable metallic substances in 
pieces whose composition, weight, impression 
and exchangeable value are ascertained by 
law. The purpose of theur coinage is to im- 
part a standard value to them. Through this 
they constitute money, properly so called. 
They have an actual value which, as tested 
by foreign exchanges, approximates their 
prescribed value, or differs from it, according 
to their pureness or alloy. Motives of nation- 
al policy, and considerations of national self- 
respect tend to check, if they do not alto- 
gethei- prevent, such abuses of sovereign pow- 
er as would regulate the latter value arbi- 
trarily. 

The notes in question may be designated 
as bills of credit of the United States. They 
might, for some purposes perhaps, be called 
paper money of the national government. 
But they represent money only as they circu- 
late upon the credit which may be given to 
the national faith pledged for their payment 
Paper money, so called, has, in itself, no val- 
ue measurable with reference to any standard 
of material or weight. The unqualified use of 
the phi-ase "paper money," therefore, never 
can be accurate. It is, in its occasional use, 
which results, perhaps, from the infirmity of 
language, applied, in a restricted sense, to 
those negotiable public or private securities, 
which, as representatives of money, pass by 
delivery from hand to hand. But negotiable 
securities for money, though national faith 
is pledged for its payment, are not, in the 
language of constitutional law or of general 
public law, in the language of the jurispru- 
dence of continental Europe or of the com- 
mon law of England, or in the language of 
commerce, actual money. It is true that ne- 
gotiable, paper securities, public or private, 
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which circulate, Tvhether at a discount or not, 
resemble money in respect of their circula- 
tion. The resemblance, in this respect, is in 
proportion to the facility of their exchange- 
ableuess, and in the inverse proportion of any 
discount at which they may pass. But such 
resemblance ought not to be considered as in- 
dependent of the available resources for their 
payment in coin or its equivalent The re- 
semblance, though they should even be readi- 
ly exchangeable at their full nominal value 
in money, cannot make them specifically mon- 
ey. They have not, like the coins, a corpo- 
real value independent of that which is in- 
scribed on them. The similarity, therefore, 
does not Justify their designation as money. 
Counsel, in arguing that paper securities may 
be money, have cited remarks of Lord Mans- 
field and some other judges, who, in adminis- 
tering the common law on commercial prin- 
ciples, have had occasion to decide questions 
upon transfers of title in bank notes by deliv- 
ery- The same principles have, as rules of 
decision, been applied in like manner to ques- 
tions upon the transfer of exchequer bills or 
treasury notes and other negotiable public 
securities, and also to bills of exchange and 
promissoiy notes of private associations and 
of individuals. Such paper may sometimes 
for purposes relative to transfers of title to it, 
and perhaps for some other qualified pur- 
poses, be called money. Lord Mansfield, with 
such a relation of his words, did say that 
bank notes are as much money as the current 
coin used in common payments. But he had, 
in the context, said that they are ti-eated as 
money— as cash— in the ordinary course and 
transaction of business, by the general sense 
of mankind which gives them the credit and 
currency of money to all intents and pur- 
poses. He did' not consider them as money 
to any other intents or purposes than those 
of credit and currency which he thus men- 
tioned. For all purposes of this kind they 
may have their exchangeable value. But it 
cannot be an intrinsic material exchangeable 
value like that of actual money.- Therefore, 
when stricter legal precision of language was 
aftei-wards thought necessary, the notes, bills 
or drafts which were the subjects of such 
decisions were judicially called "representa- 
tives of money." 4 Barn. & Adol. 6, 9. This 
was a more accurate form of expression. If, 
in deciding a case like the present, incidental 
remarks of English judges in discussing such 
ordinary questions of civil jurisprudence, 
must be thus considered, the adoption by 
Coke and Blackstone of the maxim nullum 
simile est idem should pei'haps not be forgot- 
ten. The use of the phrase "paper money" 
can, however, derive no proper sanction from 
English authorities. An action for money 
had and received cannot be maintained in 
England, by an owner of bank notes to recov- 
er their value from a wrongful holder of them 
"unless money has been received for them," 
or they have been treated, between the par- 
ties, "as money." On the same question, 
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whether bank notes are dealt with as money, 
the familiar case of a tender in them depends. 
If they are objected to, it is a bad tender, 
though otherwise it is a sufficient one. The 
British statute of 29th August, 1833, renew- 
ing the incorporation of the Bank of England, 
made its notes a legal tender so long as it 
should continue to pay them on demand in 
legal coin, but not even thus a legal tender 
by the bank itself or any of its branches. 

The qualification thus implied m the use of 
the phrase "paper money" is more important 
as to national than as to private negotiable se- 
curities. For default as to the latter there 
may be judicial redress. But if the former 
should not be paid from the ti*easury, the na- 
tion or its government cannot be sued. This 
difference was judicially considered in aseer- 
tainmg the extent of the constitutional pro- 
hibition of the issue of bills of credit by the 
states. The result of the decisions is that the 
proiaibition applies only to negotiable paper 
so issued upon the credit of a state that there 
Is no other debtor. The notes of a banlc incor- 
porated by a state, with no other stockholder 
than the state, and no capital stock except the 
proceeds of sale of bonds of the state, and 
managed wholly by directors elected by the 
legislature of the state, are not within the pro- 
hibition, because the bank may be sued, and 
its property taken in execution under a judg- 
ment In one of the cases the credit of the 
state was pledged for the ultimate redemp- 
tion of the notes of such a bank, and the state 
could, under a law in force, be sued. But 
these distinctions were disregarded, because 
the promise to pay the notes was primarily 
that of the bank, and because the law author- 
izing suits against the state might be repealed 
at pleasure, and moreover if a judgment could 
be obtained, payment of it was not enforceable 
by execution against the state. The supreme 
com*t thought the notes of this bank alto- 
gether diCEerent from bills of credit; saying, 
"A bill of credit emanates from the sovereign- 
ty of the state. It rests for its currency on 
the faith of the state pledged by a public law. 
The state cannot be sued ordinarily on such a 
bill, nor payment exacted against its will. 
There is no fund or property which the hold- 
er of the bill can reach by judicial process." 
[Darrington y. Bank of Alabama] 13 How. [54 
U. S.] 17. See [Briscoe v. Bank of Common- 
wealth of Kentucky] 11 Pet [36 XT. S.] 313, 
314; [Woodi-uff V. Trapnall] 10 How. [51 U, 
S.] 205; [Curran v. State of Arkansas] 15 
How. [56 U. S.] 317, 318. 

The qualified partial resemblance of the 
notes in question to money would be increased 
to the utmost extent possible by an effective 
law compelling the receipt of them as money 
for all purposes whatsoever. But such a law, 
if It could be constitutionally enacted, would 
not make them actual money. The bills of 
credit emitted by the United States durmg 
the War of Independence, declared the bearer 
entitled to receive Spanish milled dollars, or 
their value in gold or silver. The congress de- 
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-Glared that whoever should refuse to receive 
the bills in exchange for any property as gold 
and silver, should be deemed an enemy, and 
that the paper ought to be a tender hi pay- 
ment of aU private and public debts. The 
congress, though it did not daim the power 
to enforce these declarations, recommended 
the enactment of tender laws by the states 
for the purpose; and, in the early part of the 
war, this recommendation was carried into ef-, 
feet by the states as far as its purposes could 
be efiEectuated by legislation. The articles of 
confederation usually designated as of the 
year 1778 were written in 1777. They con- 
tained a provision pledging the faith of the 
United States for the payment of the bills of 
credit. These artides did not go mto opera- 
tion tni the year 1781. The bUls of credit 
were, in the meantime, so depreciated that, as 
Judge Story says, "In the course of the year 
1780, they" had "quietly died in the hands of 
their possessors." The states, had, hi March, 
1780, been required to bring in the bills of 
credit at forty dollars for one silver dollar; 
and congress had, "in the most presshig man- 
ner," recommended to the state legislatures the 
repeal of "aU laws maldng the paper bills of 
the United States a legal tender, equal to gold 
and silver." See Resolutions of Congress; 3 
Story, Const, c. 33; Preamble Act of Penn- 
sylvania, 21 June, 1781 [2 Smith's Laws, 1]. 
The present constitution provided that all 
debts contracted and engagements entered in- 
to before its adoption should be as valid against 
the United States under it as under the con- 
federation. The paper money to the amount 
of between seventy-eight and eighty millions 
of dollars was supposed to be outstanding at 
the adoption of the constitution; but two mil- 
lions of dollars only was the estimated amount 
requireable hi order to cover this liability of 
the United States. An act of the first con- 
gress under the constitution, for the liquidation 
of the public debt by certificates of a new loan, 
according to the specie value, provided for such 
liquidation of these bills of credit at the rate 
of one hundred dollars for one dollar in specie. 
Act Aug. 4, 1790, § 3 [1 Stat. 139]. Thus, 
said Judge Story, was a paper currency which 
had been declared "equal to gold and silver, 
suffered to perish hi the hands of persons com- 
pelled to talce it; and the very enormity of the 
fvrong made the ground of the abandonment 
^f every attempt to redress it" He added 
xhat "some apology, if not some justification," 
. might "be found in the eventful transactions 
and sufferings of those tunes," but that "the 
history of paper money, without any adequate 
funds pledged to redeem it, and resting merely 
upon the pledge of the national faith has been, 
in all ages, and in all nations, the same;" and 
that "it has constantly become more and more 
depreciated; and, In some instances, has 
ceased, from this cause, to have any ch'cula- 
tion whatsoever, whether issued by the irre- 
sistible edict of a despot, or by the more allur- 
ing order of a republican congress." The 
qualification implied in such uses of the phrase 
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"paper money" requh:es no further explana- 
tion. 

A law compelling the receipt of national 
bills of credit as money in payment of debts, 
would not give to them the greatest possible 
resemblance to money, because there are oth- 
er uses of money. This case has, however, 
been argued as if the first point was whether 
the receipt of the notes in question in pay- 
ment of debts can be compelled, or, in more 
constitutional phraseology,, whether congress 
can make them a legal tender for this pur- 
pose. I -wiU, therefore, consider the question 
whether congress has the constitutional pow- 
er to make such paper a legal tender in pay- 
ment of debts. A negative ajiswer must of 
course exclude all implication of the more ex- 
tended power. The constitution, confers up- 
on congress power to borrow money on the 
credit of the United States, to coin money, 
regulate its value and that of foreign coin, 
and fix the standard of weights and meas- 
ures; and prohibits the states from coining 
money, emitting bills of credit, or making 
anything but gold and silver coin a tender in 
payment of debts. Of the powers thus tak- 
en away from the states, the only one ex- 
pressly conferred upon the national govern- 
ment is that of coining money. There is no 
direct grant of any power to make bills of 
credit of the United States a tender in pay- 
ment of debts; and the omission must have 
been intentional. But the constitution ex- 
pressly authorizes congress to make all laws 
necessary and proper for carrying into execu- 
tion the legislative and other powers of gov- 
ernment which are granted. The decision 
of the present question depends upon the ex- 
tent and application of this incidental power 
of legislation. In ascertaining its extent, 
the language conferring it has been judicially • 
contrasted with that of a prohibitory con- 
stitutional provision, which is not here im- 
portant otherwise than as it contains the 
phrase "absolutely necessary for executing" 
certain laws of the states. From this use of 
the word "absolutely" in the latter clause of 
the constitution, and the omission of such 
qualification of the word "necessary," in the 
clause qonferring the former incidental pow- 
er of legislation, the conclusion deduced has 
been that this incidental power enables con- 
gress to enact not only laws absolutely nec- 
essary, but likewise any laws, not inappro- 
priate, which may be relatively necessary, 
as means of executing the powers directly 
granted. But this does not authorize an as- 
sumption, through such legislation, of any 
distinct and independent power,— or of any 
specific incidental power which, had the in- 
tention to gi-ant it existed, would have been 
expressly mentioned. In determining the ap- 
plication of the incidental power of legisla- 
tion, the ninth and tenth amendments of the 
constitution must be considered. The ninth 
provides that the enumeration in the con- 
stitution of certain rights shall not be con- 
strued to deny or disparage others retained 
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by the people; the tenth provides that the 
powers not delegated by the constitution, to 
the United States, nor prohibited by it to the 
states, are reserved to the states respective- 
ly or to the people. These two amendments, 
whether their words are to be understood as 
restrictive or declaratory, preclude every- 
thing like attribution of implied residuary 
powers of sovereignty, or ulterior inherent 
rights of nationality, to the government of 
the United States. Therefore the constitu- 
tion confera no legislative powers except 
those directly granted, and those which may 
be appropriate as incidental means of execut- 
ing them. 

As a means of executing the constitutional 
power to borrow money on the credit of the 
United States, a security declaring the na- 
tional faith pledged for the amount of money, 
or credit, received, is, howevei*, proper, and 
is, relatively speaking, necessary. Congress 
may regulate the form of the securities. 
They may be negotiable notes of the United 
States; and such notes may be called bills 
of credit. That they are so called, that the 
constitution does not expressly authorize 
their emission hj that name, and that it pro- 
hibits the emission of such paper in any 
form by a state, cannot preclude their issue 
by the United States for this purpose of 
pledging the national faith. The notes in 
question are therefore lawfully issued, and 
may lawfully circulate. Congress can, of 
course, regulate the exchangeable value of 
such paper In transactions of many kinds of, 
with, or under, the national government it- 
self; and may make it receivable as money 
in such transactions. The notes may be thus 
accredited so as to circulate, with no compul- 
sion, as money, In ordinary times at no dis- 
count, in ti-ansactlons of private business. 
But In times of national trouble, and conse- 
quent fiscal embarrassment, this cannot be, 
with reason, expected. The treasury notes 
issued by the United States under congres- 
sional authorization did not. in the years 
1814 and 1815, circulate except at discounts 
which were variable and sometimes great. 
The country was then at war. There was a 
hostile blockade of the sea coast with occa- 
sional Invasions on land. The banks of the 
states were Insolvent, that is to say, had sus- 
pended payments in coin. But they refused 
to receive the treasury notes as money. 
These notes were, as Judge Story says, de- 
preciated before the peace to about half of 
their nominal value. The British exchequer 
bills of those days, which were negotiable 
by dellveiy, and were "to be current and 
pass in any of the public revenues, aids, 
taxes or supplies, or at the receipt of" the 
treasury, did not, even after the general pa- 
cification, circulate without great variations 
in the rates of their market values. 

The present question of compelling the re- 
ceipt of the notes as money at their nominal 
amount in transactions in which the govern- 
ment issuing them has no concern, is of 
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course dIfEerent. This question cannot be 
stated accurately without a previous inquiry 
whetlier a law authorizing their original is- 
sue is an appropriate means of executing 
any constitutional power other than that of 
borrowing on the national credit, to which 
their emission has been hitherto referred. 
This power is the only constitutional author- 
ity for emitting them. In the distribution 
of powers of national government, such an 
authority, if conferred, should be classed 
among those which concern fiscal subjects. 
Its primary purposes and relations are exclu- 
sively fiscal. Relations of the subjects of it 
may afterwards become commercial. But, 
if a general authority to regulate commerce 
within the United States had been conferred 
upon congress by the constitution, the au- 
thority would not have been understood to 
include such a power as incidental. The con- 
stitution has, however, conferred no such 
general authority. The authority conferred 
by it is only to regulate commerce with for- 
eign nations, and among the several states, 
and with the Indian tribes. This, if we ex- 
clude commerce with Indian tribes, applies 
only to foreign and inter-state commerce, 
and not to internal commerce of the states. 
Foreign exchanges, of course, cannot be reg- 
ulated by any law concerning the paper in 
question, or any paper securities whatever. 
Commerce with foreign nations would there- 
fore have been out of the question, if the 
words of the act of congress had not lim- 
ited, as they do, its application to debts with- 
in the United States. As to such debts, the 
act, if it could even be considered as a reg- 
ulation of commerce, would have no specific 
or distinct applicability to commerce be- 
tween states. 

There an be no implication of a constitu- 
tional power enabling the United States to 
make their blUs of credit a tender in pay- 
ment of debts from the constitutional prohi- 
bition of the states to do so. The tenth 
amendment is, however. Invoked in support 
of an argument that the constitutional po-w- 
ers of the national government should be 
deemed coHexteaisiva with all powers of 
which the constitution prohibits the exercise 
by the seveiul states. This amendment and 
the ninth have already been quoted. Noth- 
ing in the series of amendments which in- 
cludes them can lend force to such an argu- 
ment They are not grants of power but re- 
strictions of It; and neither powers nor en- 
largements of power can through Implica- 
tion result from them. Chief Justice Mar- 
shall, in reviewing their history, said: "The 
great revolution whicli established the con- 
stitution of the United States was not ef- 
fected without immense opposition. Serious 
fears were extensively entertained that those 
powers which the patriot statesmen, who 
then watched over the interests of our covm- 
try, deemed essential to union, and to the at- 
tainment of those invaluable objects for 
which union was sought, might be exercised 
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in a maimer dangerous to liberty. In almost 
every convention by wbieb tbe constitution 
was adopted, amendments to guard against 
the abuse of power were recommended. 
These amendments demanded security 
against the apprehended encroachments of 
the general government, not against those 
of the local governments." [Barron v. May- 
or, etc., of Baltimore] 7 Pet. [32 U. S.] 250. 
See [Livingston v. Moore] Id. 551, 552; [Fox 
V. State of Ohio] 5 How. [46 U. S.] 434; 
[Withers v. Buckley] 20 How. [61 TJ. S.] 89- 
91. That the amendments were thus intend- 
ed for security against usurpations of the 
national government only, and not against 
encroachments of the state governments, 
may be considered a truism. But recurrence 
to historical facts which explain constitu- 
•tional truisms, cannot be too frequent, if 
they are In danger of being overlooked in 
calamitous times, or of being crowded out of 
memory by any succession of appalling 
events. 

The power to borrow on the national cred- 
it being thus the sole source of authority to 
issue bills of credit, the question to be con- 
sidered is whether a law to make them a 
legal tender is constitutional under that pow- 
■ er. Here it may be proper to recur to the 
threefold constitutional prohibition of the 
states to coin money, emit bills of credit or 
make any thhig but coin a tender, and the 
twofold constitutional omission, as to the 
United States, of express power to emit bUls 
of credit or to make them a tender, though 
an express power to coin money is conferred. 
The prohibitions to the states do not implied- 
ly preclude an exercise by the United States 
of so much of the prohibited, powers as may- 
be appropriate and incidental to powers di- 
rectly conferred upon congress. Thus, we 
have seen that bills of credit may be issued 
in order to pledge the national faith for the 
payment of money borrowed, and that they 
' may be made receivable as -equivalents of 
money in business of the national govern- 
ment But the prohibitions and omissions 
determine the meaning of the constitution so 
as preclude enlargements and extensions of 
these limited incidental powers to the charac- 
ter and magnitude of distinct independent 
powers. In these respects, moreover, the 
phraseology of the constitution shows, con- 
vincingly that power to make bills of credit, 
a tender would have been expressly conferred 
if it had been intended to authorize the na- 
tional government to make theln a tender in 
transactions not with itself. 

When the constitution was framed, reasons 
for withholding the grant of such a distinct 
independent power, pressed with saddening 
force in the organization of a government 
about to liquidate an immense existing debt 
of this kind, at the rate of one for forty, if 
not one for a hundred. The difficulties of in- 
ducing an adoption of the constitution prob- 
ably could not have been overcome, if the 
state conventions to which it was submitted 
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had understood it as conferring any such in- 
dependent power. The twofold omission of 
express power to issue bills of credit or to 
make them a tender must, at all events, pre- 
clude an implication of either power as inci- 
dental to the other. Moreover, that each sub- 
ject is mentioned in the constitution, prohib- 
itorily, but not otherwise, cannot be over- 
looked when the existence or extent of any 
merely incidental power is to be considered. 
This being premised, what is the argument 
for the constitutionality of the enactment in 
question, under the power to borrow on the 
national credit? The only argument which 
can be conceived would outstretch the webs 
of constructive enlargement of the just pro- 
portions of the constitution. It would first 
be necessary to demonstrate that, if the con- 
stitution had contained an express or direct 
grant of power to emit bills of credit, con- 
gress would have had an incidental power 
to make them a tender. Whether this could 
have been established will not recinire con- 
sideration, because the constitution contains 
no such express grant of power to emit bills. 
Assuming this hypothetical position estab- 
lished, the next position would be that 
though the power to emit them is not ex- 
pressly granted, yet, as it exists incidentally 
to that of borrowing on the national credit, 
the secondarily incidental power of making 
them a tender is included. If the constitu- 
tional prohibitions, and those omissions of 
grants of power which have been considered, 
were altogether disregarded, this argument 
could not prevail. If the conversion, by 
mere implication, of an incidental into a dis- 
tinct independent power is inadmissible, such 
a reduplicated conversion by successive im- 
plications must be more objectionable. 

I am, therefore, of opinion that the enact- 
ment is unconstitutional. 

Judge CADWALADBE. having withdrawn 
from the court, the judgment was pro- 
nounced by Judge G-RIER. 

GRIER, Circuit Justice. Coined money, In 
modem times, forms but a very small por- 
tion of the current money used in commercial 
ti-ansaetions. Paper money representiner 
credit has long been used as current and 
lawful money. But no one could be com- 
pelled to accept the promise of a bank to pay 
money, instead of the coin itself. The notes 
of the Bank of the United States, issued un- 
der the authority of the government, were 
current money and lawful money, because is- 
sued by such authority, but were never made^ 
a legal tender for the payment of debts. A 
conti-act made in the United States for the 
payment of a certain number of dollars 
would be construed as meaning, not Prus- 
sian dollars or Spanish milled dollars, but 
lawful coin of the United States: the addi- 
tion of the description "lawful money of the 
United States" is entirely superfluous and 
does not change the nature of the obligation. 
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The statutes of congress always make a dis- 
tinction between lawful or current money 
and that which shall be a tender for pay- 
ment of debts. Hence, we find that when 
such is the intention, the language is, "And 
shall be a legal tender," &c. Some coins of 
the government are a legal tender below a 
certain amount, but not beyond. Thus, by 
act of 9th February, 1793 [1 Stat. 299], after 
the expiration of three years all foreign coins 
except Spanish milled dollars shall cease to 
be a legal tender. By act of April, 1806 [2 
Stat. 3741, "foreign gold and silver coins shall 
pass eun-ent as money, within the United 
States," and be a legal tender for the pay- 
ment of all debts, &c., at the several and re- 
spective rates following, &e. Again by act 
of 2Sth June, 1S34 [4 Stat. 700], "The follow- 
ing gold coin shall pass as current money, 
and be receivable in all payments by weight 
at the following rates," &c. 

Hence we find that in all cases where other 
money than the coinage of the United States 
is ordered to be received as cuiTent or lawful 
money, the statute carefully provides the 
rate and conditions under which they are 
made a legal tender for payment of debts. 
It is clear, therefore, that congress has al- 
ways observed the distinction between cur- 
rent and lawful money, which may be re- 
ceived in payment of debts, if the creditor 
sees fit to accept it. and that which he may 
be compelled to accept as a legal tender. It 
is clear also that if congress make any other 
thing than their own coin a legal tender it 
may define the cases in which it may be used 
as such. Thus in the act authorizing the na- 
tional banks, their notes are made a legal 
tender for certain debts due to the govern- 
ment for taxes, &c., but not for debts due 
from one citizen to another. The treasury 
notes are made lawful or current money, 
"and a legal tender for debts," &c., as be- 
tween individuals. As this is the first act in 
which this high prerogative of sovereignty 
has been exercised, it should be construed 
strictly. It is doubtful in policy and dan- 
gerous as a precedent. 

The only question then is whether this case 
comes within the letter of the statute. Is 
the money which may be paid to extinguish 
a ground rent within the category of the act? 
Is it a debt? The owner of the land is not 
bound to pay it The owner of the rent can- 
not compel him to pay it. There is no ob- 
ligation as between the parties. It cannot 
be converted into an obligation by the elec- 
tion of one of the parties without the consent 
of the other. A man may execute his bond 
to me voluntarily, but unless I accept it he 
does not become my debtor. These ground 
rents, in the nature of a rent service, ar^ 
somewhat peculiar to Pennsylvania, and lit- 
tle known in other states. But the supreme 
court of the state has very clearly settled 
and determined their nature. The cases are 
too well known to the legal profession to 
need quotation. "A rent service (says the 
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court in Bosler v. Kuhn, 8 Watts & S. 18G) is 
not a debt, and a covenant to pay it is not a 
covenant to pay a debt. The annual pay- 
ments spring into existence, and for the first 
time become debts, when they are demand- 
able." 

I am of opinion, therefore, that the tender 
offered by the bill in this case is not author- 
ized by the statute, and that the respond- 
ents cannot be compelled to extinguish their 
estate in the land, by such a tender as that 
now made. The bill must therefore be dis- 
missed. 
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PHILADELPHIA & R. R. CO. v. 
NOiiTHAM. 

[2 Baa. 1.] i 
District Court, S. D. New York. Nov., 186T. 
Bill of Lading— Demurrage — Usaqe— Interest. 
1. Where a bill of lading specified that the 
vessel was bound "for Catharine street, Bast 
nver, New York," and also contained a clause 
as follows: "demurrage $10 a day after four 
days," and, on the arrival of the vessel at Cath- 
arine street, it was not possible to discharge her 
there, owing to the ^wharf being out of repair, 
and the consignee thereupon ordered her to go 
to Dover street, and she went and was unable 
to discharge her cargo, owing to there being so 
many vessels there that she could not get a 
berth, until thirteen days had elapsed; and 
where another bill of lading between the same 
parties described the boat as "bound for New 
York, instructions at New Brunswick," and had 
a similar provision as to demurrage, and the con- 
signee sent her instructions at New Brunswick 
to go to Dover street, whither she went and was 
detained for the same cause for sixteen days; 
and the owners of the boats sued the consignee 
for demurrage, and he set up that, by usage, the 
clause as to demurrage meant that the boat 
should only be entitled to demurrage, if detained 
more than four days after she had got a berth: 
Held, that where the consignee of a cargo re- 
quires it to be taken to a particular place, he 
ought to be held liable for any delay caused at 
that place, for which the vessel cannot be shown 
to be directly chargeable. 
[Cited in The Glover, Case No. 5,488: Rob- 
bins v. Welsh. Id. 11,887; Crawford v. Mel- 
lor, 1 Fed. 640; Fish v. One Hundred and 
Fifty Tons of Brown Stone, 20 Fed. 202; 
Melloy V. Lehigh & W. Coal Co., 37 Fed. 
3(9; McLeod v. Sixteen Hundred Tons of 
Nitrate of Soda, 55 Fed. 530.] 

2. No usage ought to be allowed to vary a 
plain contract for demurrage, under such 'cir- 
cumstances. 

3. The consignee, therefore, was bound to pay 
demurrage after four days from the arrival of 
the vessel at the specified place of delivery, with 
interest on it from the day when it was de- 
manded. 

This was a libel [by the Philadelphia & 
Reading Railroad Company against William L. 
Northam] to recover freight and demurrage on 
two cargoes of coal, shipped from Philadelphia 
to New York, on board of canal boats belong- 
ing to the libellants, one by boat No. 58, and 
the other by boat No. 75, imder bills of lading 



1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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signed therefor by the masters of the boats. 
In the case of No. 58, the boat was desci-ibed 
in the bill of lading as "bound for Catharine 
street, East river. New York;" the quantity 
of coal was 204 tons; and the bill of lading 
engaged to deliver the coal to the respondent, 
he paying freight at $1.60 per ton, and "de- 
murrage §10 per day after four days." In 
the case of No. 75, the boat was described in 
the bill of lading as "bound for New Yorli, 
Instruelions at New Brunswick;" the quanti- 
ty of coal was 215 tons; and the bill of lad- 
ing engaged to deliver the coal to W. J. Har- 
lan or his assigns (the respondent being the 
assignee), he or they paying freight at the 
rate of $1.60 per ton, "demurrage $10 per day 
after four lay days." No. 58 arrived at Cath- 
arhie street, and her arrival was duly report- 
ed on the same day by her captain to the re- 
spondent, who ordered her to go to Dover 
street, where she was detained in all for 
thirteen lay days after her arrival was so re- 
ported. The libellants elahned nine days' 
demurrage. The detention was caused by 
her behig obliged to wait her turn at Dover 
street for a berth to discharge her cargo. No. 
75 received instructions at New Bnmswick 
from the respondent to go to Dover street, 
New York, and went there, and her arrival 
was reported to the respondent, and she was 
thereafter detained there, waiting for a berth 
and discharging, for sixteen lay days, for 
which the libellants claimed twelve days' 
demurrage. The answer set up that, when 
No. 58 arrived at Catharine street, the pier 
there could not be used to discharge cargoes, 
because it had been closed by the public au- 
thorities as out of repaur; that for the mutual 
benefit of both parties, and by agreement, 
the boat was taken to Dover street and dis- 
charged; that she was discharged as soon 
after she arrived at Dover street as a berth 
could be obtained; that she was fully dis- 
charged within three days after she obtained 
a berth; that, by an established and well 
known custom, the lay days referred to hi 
the bill of lading did not begin to run till 
the boat had obtained a berth; and that the 
captahi of the boat did not ofEer to deliver 
the coal till he had obtained a berth. The an- 
swer also set up that No. 75 was instructed 
at New Brunswick to go to Dover street; 
that she commenced discharging as soon after 
she arrived there as she could obtain a berth, 
and was fully discharged within three days 
thereafter; that the custom before mentioned 
existed; and that the captahi of the boat did 
not offer to deliver the coal till he had pro- 
cured a berth. 
Benedict, Tracy & Benedict, for libellants. 
O. Morris, for respondent. 

BLATCHFORD, District Judge. In regard 
to No. 58, she was bound by the contract to 
go to Catharine street. She went there and was 
then ordered by the respondent to go to Dover 
street, and she then went there. Undoubted- 
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ly, the respondent ordered her to the place- 
where he thought she could be most quickly 
discharged. But, by the conti-act, the whole 
duty of the libellants was discharged in tak- 
ing the cargo to Catharine street, and notify- 
ing the respondent of its arrival, and await- 
ing his orders. This was done. The plain 
interpretation of the provision of the con- 
tract, "demurrage $10 per day, after four 
days," is demurrage $10 per day, after four 
days from the time the vessel arrives at Cath- 
arine street with the cargo, and her captain 
notifles the respondent of his arrival. So, 
too. No. 75 was bound to go to the place 
where she should receive instructions at New 
Brunswick to go, and it being shown that 
she was at New Brunswick instructed to go 
to Dover street, the contract stands as if 
Dover street had been originally inserted in 
it as the place of destination. Her arrival at 
Dover street having been notified by her cap- 
tain, the same observations apply as in the 
case of No. 58. 

The proof as to a custom or usage, that the 
words, "after four days," and "after four lay 
days," mean, "after foiu: lay days from and 
after the time when the boat gets a berth, so 
that she can commence discharging her car- 
go," does not establish any such custom or 
usage. The bm-den of proving such a cus- 
tom is on the respondent, and he has failed 
to make out any such custom. Besides, 
I do not think the evidence as to such a 
custom has any reference to bills of lading 
like those m this case, where, by the terms 
of the contract, the cargo is to be delivered 
at a particular place. It might, perhaps, ap- 
ply to a contract where the cargo was deliv- 
erable generally at New York. The usage, 
if made out and applied to bills of ladmg 
like those in this case, would throw on the 
owner of the vessel the loss by delay in get- 
ting a berth, when he had no discretion as to 
the selection of one, but was bound to deliv- 
er at a particular dock- This would be un- 
reasonable. Where the. contract is for deliv- 
ery generally at New York, there ought to 
be a propriety in throwing on the owner of 
the vessel the burden of finding a place to 
discharge the cargo, and in holding that the 
days allowed to discharge it, by the contract, 
did not begin to run till the place had been 
foimd, so that the consignee could actually 
receive the cargo, and in allowhig evidence 
of a custom to that effect. But, where the 
consignee of the cargo requires it to be takei 
to a particular place, he ought to be held liJ. 
ble for any delay caused at that place, with 
which the vessel cannot be shown to be di- 
rectly chargeable, and no usage ought to be 
allowed to vary a plain contract to that effect 
In the.present case, it is shown, in regard 
to No. 58, that the respondent was notified, 
two days before the boat arrived at Catharine 
street, that it would be impossible for her to 
discharge there because of the condition of 
the dock, and that there was then abundant 
time for him to have sent instructions to the 
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boat at Ne-n^ Brunswick, ordering lier to go 
to Dover sti-eet, and that, if he had done so 
at that time, instead of waiting until she ar- 
rived at Catharine street, she would have got 
a berth at Dover street several days sooner 
than she did, and probably, on the evidence, 
soon enough to have caused no delay beyond 
the four days after her arrival at Dover 
sti-eet, and thus there would have been no 
claim for demurrage. Therefore, in any as- 
pect of the ease, the respondent woidd be 
chargeable with the delay in discharging No 
58. 

The libellants are entitled to a decree for 
$90 demurrage on No. 58, being for nine days, 
at $10 per day, and for $120 demm-rage on No. 
75, being for 12 days, at $10 per day, with 
interest thereon from the date when a "de- 
mand was made for it 



PHILADELPHIA & T. R. CO. (ATKINSON 
v.). See Case No. 615. 



Case No, 11,091. 

In re PHILADELPHIA AXLE "WORKS. 
[1 Wkly. Notes Cas. 126.] 

District Court, E. D. Pennsylvania. Dec. 17. 

1874. 

Amended Bankrupt Act— How Pkoportion ix 

Number and Value op Petitioning 

Creditoks Computed. 

A petition in banlcruptcy havuig been filed 
against the above corporation, an answer was 
filed by them denying that the requisite pro- 
portion in number and value of their cred- 
itors had joined in said petition. Whereupon 
the court referred the question to the register 
(Davis) to ascertain and report summarily 
whether the requisite proportion in number 
and amoimt of said creditors had joined in 
the petition. The register reported that the 
requisite proportion in number and amount 
had so joined. 

Exceptions were filed to said report: 1. Be- 
cause the register had computed in said pro- 
portion Gordon, Monges & Co., who had first 
signed the petition, but subsequently filed a 
petition praying that they might be allowed 
to withdraw. 2. Because certain creditors 
who had joined in the petition had not filed 
proofs of debt. 3. Because the register had 
excluded from the computation, as to both 
number and amount, all creditors whose debts 
did not exceed $250. 

S. W. Pettit and R. C. McMiu-trie, for ex- 
ceptions. 

S. Davis Page, H. S. Hagert, and Henry 
M. Dechert, for petitioning creditors, cited 
In re Hymes [Case No. 6,986]. 

THE COURT held— 1. That a creditor, hav- 
ing once joined in the petition, cannot with- 
drayp. 

2. That it was not necessai-y for each ered- 
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itor joining in the petition to file the proof 
of his* debt; it was required only of the 
first five signers to do so. 

3. That in the computation as to the req- 
uisite proportion in number, all creditors un- 
der $250 are to be excluded. 

Order of adjudication. 

■rrr'^J *** S^^ ^''^t ruling of the court, see In re 
Heffron [Case No. 6,321]. 



^PHILADELPHIA BUTCHERS' ICE CO. 
(SHEPPARD v.). See Case No. 12,757. 

PHILADELPHIA FIRE EXTINGUISHER 

P?fTiS9,F^fP=?™KN FIRE EXTIN 
GUISHER CO. v.). See Case No. 10,337. 

PHILAJDELPHIA INS. CO. (CRUDER v.) 
See Case No. 3,453. 

^Hil^^^ELPHIA MUT. INS. CO. (HOW^ 
ELL v.). See Case No. 6,781. 

PHILADELPHIA SAV. FUND (ALLEN v.). 
See Case No. 234. 

^BCJJi^DELPHIA STEAM NAV. CO v. The 
DELAWARE. See Case No. 3,763 

^^i^^J^^^H^^ TRUST, SAFE DEPOSIT 
& INS. CO. (CORN EXCH. NAT. BANK 
v.). See Case No. 3,244. 

PHILADELPHIA, W. & B. R. GO. (DUBOIS 
v.). See Case No. 4,109. 

PHILADELPHIA, W. & B. R. CO. (JIINOT 
v.^. See Case No. 9.645. 

PHILADELPHIA, W. & B. R. CO. (PHILA- 
DELPHIA & HAVRE DE ^ GRACE 
Ir^^^a^JOW-BOAT'CO. v.). See Case 
No. ll.OSo. 

Case No. 11,091a. 

The PHILAH. 

[5 Adm, Rec. 693.] 

District Court, S. D. Florida. June 8, 1857. 

Salvage— Compensation— Saving both Vessel 
AND Cargo— Valoe of Property Saved. 

n. Greater compensation should be awarded 
for saving vessel and cargo from imminent peril 
of total loss than for saving the cargo alone.] 

[2. Other things being equal, the ratio of the 
salvage award to the value of the property saved 
should be less when such value is large than 
when it is small.] 

[This was a libel for salvage by Michael 
McNamara and others against the bark PhUah 
and cargo.] 

S. R. Malloiy, for libellants. 
S. J. Douglas, for respondent. 

aiARVIN, Distiict Judge. This bark, laden 
with cotton and tobacco, and bound on a voy- 
age from New Orleans to Gottenberg, on the 
night of the 6th of May last ran ashore upon 
a "eef known as *'Flap Jack Reef," near tbe 
Tortugas Islands. At daylight the master 
sounded around his vessel, and prepared to run 
out his anchors. Soon after libellants arrived 
and offered then- assistance, which was de- 
clined by the master, who hoped to be able to 
heave his vessel off at high water. He ran 
out his anchors and tried faithfully to heave his 
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vessel off dui-ing two tides, or twenty four 
hours, but without any success. At the end 
of this time his vessel had sprung a leak. She 
had three feet of water in her. She lay in 
nme and ten feet water, drawing fourteen. 
The wind was blowing fresh on the reef, and 
the master had no further hopes of saving his 
vessel ajid cargo, -without assistance. He ac- 
cepted the assistance of the libellants. They 
lightened the vessel of one hundred and sev- 
enty bales of cotton. Carried out one of their 
own anchors, and heaved the vessel off, which, 
however, leaked so badly as to require sixteen 
of the salvors to continue constantly at the 
pimips, rmtil their arrival in this port on the 
ninth. It appears from the report of sm-vey- 
ors, that the bark was much injured on the 
reef, having lost nearly her enthre keel and 
sustained other serious injuries. A hole, about 
four by sis niches in size, had been cut through 
the planks of the ship by the rocks into which 
mud had worked, so as in part to fill it. Un- 
der these circumstances, it is very clear, that 
the master could not have saved this ship or 
cargo, and that the libellants have saved them 
from total loss. And the principle applies, 
that where a 'stranded ship has been saved 
from imminent peril as well as the cargo by 
energy and exertions of salvors, the salvage 
ought to be greater, other things being equal, 
than where the vessel is lost and the cargo 
only saved. There are three reasons for this 
rule. First. Where the vessel is lost there is 
usually a large loss of property, and owners 
and underwriters cannot so well afford to pay 
a large sum of money for saving the residue. 
Second. When the vessel is lost there is a less 
sura to award salvage out of. TWrd. The rule 
makes it the interest of the salvors to exert 
themselves to save the ship. I regard the 
salvors, therefore, as standing, in the present 
case, hi the highest mark of merit except per- 
haps cases of derelict. 

The course of argument adopted by the li- 
bellants' advocate on the hearing makes itvery 
proper for the court, in the present case, to 
advert to the principles, or some of them; 
upon which salvages are determined in this 
court, and to fortify the opinion delivered in 
the case of The Courier A. R. [Case No, 3,- 
283], with some authorities not there referred 
to. The rule of fixed proportions, or of giv- 
ing one uniform proportion of the value in all 
cases for salvage is unjust and impolitic in 
itself, for where the value is small the salvage 
would be insufficient to pay for the work and 
labor, unless tlie rate or proportion fixed was 
iiigh, as one quarter, or a third or a half, 
and then the salvage would be unreasonably 
high, where the value was large. If you alter 
the proportion or rate according to differences 
of value, then you virtually discard all ideas 
of a proportion, and fix the amount of salvage 
upon other considerations which, when so 
fixed, may be, and often is, expressed, in the 
decrees of the courts, in the form of a propor- 
tion. And such, I think, is the law in Eng- 
land and the United States. "The -maritime 
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laws of England," says Sir Edward Simpson, 
"fix no certain proportion in cases of salvage, 
but are governed by circumstances of danger, 
hazard, trouble and expenses of saving. An 
eighth or tenth, except in cases of extreme 
hazard, is as much as is usually allowed. In 
some cases of extreme hazard, one third of the 
value, or one fourth, or one sixth or one ninth, 
or a sum of money only, on account of salvage, 
is given." The H. M. S. Thetis, 3 Hagg. 
Adm. 62. "The rates of simple proportion 
graduate at large intervals, while the esti- 
mate of services, labor and enterprise requires 
to be made as minutely as possible under an 
infinite variety of particulars, and may, there- 
fore, be better done by the allowance of pre- 
cise sums." The Oscar, 2 Hagg. Adm. 2G0. 
"The principle of giving specific proportions 
of the property saved, is an inconvenient rule 
in itself, and must lead to error, unless chedced 
by proper attention to the adequacy of the 
remuneration so assigned according to the cir- 
cumstances of the particular case." The Ves- 
ta, Id. 194. "The allowance of a specific 
proportion of the property saved has not been 
of late years much practiced in England, or, 
so far as cases ai'e reported, in this country." 
Hennessey v. The Versailles [Case No. 6,365]. 
"Where the* salvage is below an eighth, it is 
usual to adjudge a compensation in numero." 
[The Adventure] 8 Cranch [12 U. S.] 221. 
In The Huntress the district court [Case No. 
6,912] had decided a quarter of the value of 
the property saved. On appeal the circuit 
court [Id. 11,971] reversed the decision, no- 
ticed the particular facts of the case, and the 
number of the salvors, and gave a "liberal 
remuneration" and assigned to each salvor a 
specific sum. In the case of The Brig Spes 
[imreported] and in the case of The Cham- 
pion [Id. 2,o82a], two cases of salvage serv- 
ices rendered by pilots in towing the ves- 
sels into port, lately decided in the district 
court of New York, Betts, Judge, the court 
is reported to have said: "That a proper 
compensation for the labor, exposure, and 
cost incurred by them is the foxmdation up- 
on which their reward must be computed, 
and that twenty dollars an hour is such 
compensation." In one case, the value was 
§30,000. The value in the other is not re- 
ported. In both, the salvors were paid by 
the hour. Where the value of the property 
is small, and the hazard is great, the allowance 
is always in greater proportion. On the other 
hand, where the value is large and the serv- 
ices are highly meritorious, the proportion is 
less. Tyson v. Prior [Case No. 14,319]. "The 
court gives a smaller proportion where the 
property is large, a larger where it is small, 
and a moderate proportion where it is of vast 
extent" The Blendenhall, 1 Dod. 41^^423. 
Now, if the proportions vaiy in this manner,— 
and they must vary, for you would not give 
the same amount to a salvor for pointing out 
a channel that you would for bringing in a 
derelict,— if salvage is a compensation, a re- 
muneration, as it is constantly called; if 



PHILAH cCase No. 11,091a) 



[19 Fed. Cas. page 4965 



specific proportions are inconvenient, if pre- 
cise sums are better, if specific proportions 
lead to error unless clieelied by the proper 
attention to tlie adequacy of the remunera- 
tion, if, where the salvage is below an eighth 
a sum in numero is given, or a sum of money 
only on account of salvage,— what is all this, 
but an utter disclaimer of all idea of gradu- 
ating salvages according to any scale of pro- 
portions? An utter and entire disregard of 
rates or proportions? It is an easy matter, 
and would not require much intelligence. nor 
the exercise of much judgment to awai-d a 
quarter, a third or a half in the cases as they 
occur, without considering very much what 
the salvage would amount to, or what com- 
pensation it would really give. Such de- 
cision Cleirac calls a "judicium rusticum" 
(Bearse v. Three Hundred and Forty Pigs of 
Copper [Case No. 1,193J), and is just such as 
the courts of England and the United States 
have constantly condemned while they have 
acted on the principle of decreeing a liberal 
remuneration for the enterprize, hazard, la- 
bor, skill of the salvors— increasing the re- 
muneration where the value is large, and 
vice versa but not according to any definite 
scale or rates of increase or decrease. Such 
increase being given with the increased val- 
ue, not only because it affords the court an 
opportunity of doing what in many cases it 
cannot do, i. e. of giving an adequate re- 
muneration. However great the value, the 
salvage is to be simply an adequate re- 
muneration. 1 Hagg. Adm. 246; 3 Hagg. 
Adm. 93, 221. In Hand v. The Elvira [Case 
No. 6,015], Judge Hopldnson, after an elabo- 
rate exposition of the whole law of salvage, 
says: "If the salvor has afforded his assist- 
ance in a proper spirit, he will be satisfied 
with a just and fair remuneration for the 
labor, hazard, and expense, he has encoun- 
tered in the sei-vice, and it is only a proper 
spirit that we should seek or desire to sat- 
isfy. To this measure of compensation the 
Judge, governed by a liberal policy, will add 
a reasonable encouragement, which the gen- 
erous and humane will hardly need to 
prompt men to exertions to relieve their fel- 
low men in danger and distress. But we 
must remember, that the policy of the law is 
not to provoke or satisfy the appetite of 
avarice, but to hold out an inducement, to 
such as require it to make extraordinary ef- 
forts to save those, who may be encompassed 
with perils beyond their own strength to 
subdue." And what does our supreme court 
mean, when it says, that where the salvage 
is below an eighth, it is usual to adjudge 
a compensation in numero; and the high 
court of admiralty, when it speaks of a sum 
of money being on account of salvage? I 
think they mean to say, that in very many 
eases, where the value of the property is 
lai'ge and the services are inconsiderable, 
that an adequate remuneration in a round 
sum is given the salvor, without a very spe- 
cial regard to the precise value of the prop- 



erty saved, though the magnitude of the val- 
ue is not wholly lost sight of. The impor- 
tance of the value, in such cases, as an in- 
gredient in fixing the salvage, diminishes as 
the value augments, and the labor and 
trouble of the salvor diminishes. There are 
numerous cases in the books, where salvage 
services have been remunerated with but 
very little regard to the value of the prop- 
erty involved, so far as the reports show. 
Touching the manner in which the value of 
the property is ascertained in salvage causes, 
it may be remarked, that an appraisement 
is very rarely resorted to in the English ad- 
miralty courts, or in the American courts, 
so far as the cases are reported. By the 
practice in the English admiralty, the sal- 
vors allege, in their act or petition, or in a 
separate affidavit, what they consider the 
value to be, and the owners or claimants 
state what it is, under oath. With this state- 
ment the salvors are usually satisfied. If 
not, they sue out a commission of appraise- 
ment at the peril of paying costs. In the 
case of The Persian, 1 W. Rob. Adm. 328, the 
owners stated the value to be £1,800, the sal- 
vors sued out a commission of appraisement, 
and the commissioners returned the value to 
be £1,780. The court said: "In cases of sal- 
vage, unless there be a very great disparity 
between the value stated on the part of the 
owners and the actual value of the property, 
the court is greatly disposed to discounte- 
nance the measure of taking out a commis- 
sion of appraisement. Whenever such a 
commission is taken out, and it ultimately ap- 
pears that the paity taking out the commis- 
sion has done so in error, the court will 
enforce the rule, that the party so proceed- 
ing shall pay the costs which may be oc- 
casioned, to the other party." I think the 
English rule upon this subject ought to pre- 
vail in this court, as it is in harmony with 
the rules of our admiralty courts and with 
good sense, and that the libellants ought to 
state in their libel what the property con- 
sists of, and their estimates of its value, and 
the claimant, in like manner, ought to re- 
spond under oath, and, unless there is a very 
great disparity between the values as stated 
by the respective parties, an appraisement 
ought not to be granted. Nor ought it to be 
granted where the value is known and ad- 
mitted to be very large and the services are 
inconsiderable; for in such a case, an ade- 
quate remunei-ation can be made by the court 
without a knowledge of the precise value, 
and the interest of the salvor in any in- 
creased value or of the owner in any in- 
creased salvage, upon the principle above 
stated, becomes so attenuated and minute as 
to be no longer practically appreciable, de 
minimis non curat lex. Nor when, the quan- 
tity and quality being known, the value may 
be ascertained by calculation; nor in brief, 
in any case where it is unnecessary to a just 
and legal decision of the cause. 
To return to the case in hand, the principle 
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of an adequate remuneration, rather than a 
proportion being estahlisbed, it is proper to 
taUe into consideration all the circumstances 
of the case, the value of the property and its 
peril, risk, labor, and enterprize of the sal- 
vors, their character and number, their oc- 
cupations in life, the size and value of their 
vessels, the policy of the law in giving sal- 
vages, that policy as applicable to this coast, 
how far and to what extent the necessities 
of commerce require that persons should be 
encouraged to engage in the business, as a 
business, of saving wrecked property, the 
adequacy of the shares of the several sal- 
vors, as a remuneration, in any sum proposed 
to be given as the total salvage, and other 
pertinent considerations. This case, in its 
principal features of peril to the property, 
its value, the risk, labor, and number of the 
salvors, is like many others decided in this 
court In The Ann Hood [unreported] the 
value was ?61,306; salvage, $18,498; men, 66 
shares, ?123. The M. Hawes [unreported] 
value, §42,800; salvage, §12,840; men, 66 
shares, §97. The Emily Taylor [unreported] 
value. §81,168; salvage, §16,233; men, 63 
shares, §128,— in The Emporium [unreported] 
§150; in The Alleghany [unreported], §180 
and in The Mississippi [Case No, 9,650], valued 
at §100,000, the shares were §188,— beingr the 
largest shares known in the history of the 
court These cases all rank in the highest 
class of merit and the salvages are among the 
largest decreed by this court. Vide other 
cases collected in The John and Albert [Id. 
7,333]; The Pilgrim [Id. 11,166]; and The 
Crown [Id. 3,450], lately decided- In the 
present case, the ship has been sold for 
§1,701.39, and the cargo has been valued at 
§68,685.77, making the total value §70,387.16. 
Four large wrecking vessels and one smaller 
one having an aggregate tonnage of two 
hundred and twenty six tons, and thirty six 
men, were employed in rendering the sal- 
vage services. I think one quarter of the 
net value is a reasonable salvage. It will 
make the total salvage not far from §17,000, 
and the men's shares between §170 and 
5180. 

The facts and circumstances of this case 
being fully heard and understood, and ma- 
ture deliberation had, at is now ordered, ad- 
judged, and decreed, that the libellants have 
and recover in full compensation for their 
services in saving the said bark and cargo 
from total loss, the one quarter of the net 
value thereof, after first deducting the costs 
and expenses of this suit, the wharfage, 
storage, labor bills, in storing and landing 
the same, the merchants' commissions, the 
master's compensation for his services in 
taking care of the ship and cargo in this 
port, and reshipping the cargo,— and that it 
be referred to the clerk to ascertain and re- 
port the aforesaid costs and charges, and to 
apportion the salvage herein allowed and the 
costs and charges properly apportionable be- 
tween the bark and cargo, and show the 
19FED.CAS. — 32 
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amount of salvage and expenses to be paid 
by each,— and that upon the confirmation by 
the court of his report a final decree be en- 
tered in the premises. 

And afterwards, on the loth of June, 
1857, aforesaid, the judge made and filed in 
the said clerk's office his final order, and 
decree, in the case, in the words and figures 
following, to wit: 

The clerk having reported to the court the 
costs, expenses and chax'ges upon the bark 
and cargo, in pursuance of the decree here- 
tofore pronounced in this case, whereby it 
appears that the total salvage, costs, and 
charges, including seamen's wages, upon the 
ship amount to §1,272.01; that the ship sold 
for §1,701.39, leaving a balance in court to 
be returned to the master of §429.38. And 
that the total salvage, costs, and charges 
upon the cargo amount to §20,433.56; that 
there has been sold of the cargo, damaged 
cotton and tobacco amounting to §5,371.41, 
leaving as a balance still to be paid on ac- 
count of the cargo §15,062.15,— it is now or- 
dered and decreed, that the libellants re- 
cover for their salvage the sum of §16,614.80, 
being the one quarter of the value of the 
ship and cargo, after deducting the costs and 
charges; that the master pay to the marshal 
the further sum of §15,062.15, on account of 
the salvage, costs and charges upon the 
cargo, and that, upon the payment thereof, 
he restore said cargo to Captain Spofford on 
account of whom it may concern; that the 
clerk return to Captain Spofford the sum of 
§429.38 on account of the residue of the pro- 
ceeds of the sale of said bark; that the 
clerk also pay to the several persons enti- 
tled thereto the bills of costs and charges 
allowed by the court 
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PHILIPS et al. v. ORAMMOND et al. 

[2 Wash. C. C. 441.] i 

Circuit Court D. Pennsylvania. April Term, 
1810. 

Trusts — Investment op Funds Held in Fidu- 
ciary CAPACITr-rlNVESTJIEST OF PARTNERSHIP 

Funds— Resulting Trust— Evidence. 

1. The general principle of equity is, that if a 
receiver, executor, factor, or trustee, lay out 
the money which he holds in his fiduciary char- 
acter, in the purchase of real property, and take 
the conveyance to himself, he who is entitled 
to the money may follow the same, and consider 

1 [Originally published from the MSS. of Hon. 
Bushrod "Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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the purchase as made for Ms use, and the pur- 
chaser as his trustee. 
rCited in Hutchins v. Heywood, 50 N, H. 498;- 
Jackson v. Cleveland, 15 Mich. 103; Me- 
LaughliP V. Fulton, 104 Pa. St. 170; Sad- 
ler's Appeal, 87 Pa. St 159; Zundell v. 
Gess (Tex. Sup.) 9 S. W. 880.] 

2. A resulting trust will arise, where lands 
have been purchased by one partner, and paid 
for out of the funds of the partnership. 

[Cited in Sherwood v- St. Paul & C. Rv. Co., 
21 Minn. 130.] 

3. The confession of the party in his answer 
to a bill, or in writing under his hand, that the 
money laid out belonged to the person, is suffi- 
cient evidence thereof. 

4. The person entitled to the resulting trust; 
is not obliged to tane the land, and to consider 
the purchaser as his trustee; but he may elect 
to take the money, and refuse 'the property. 

rCited in King v. Hamilton, 16 111. 197; Mof- 
fatt V. Shepard, 2 Pin. 68.] 

5. Equity will not raise a use by implication, 
for a person who by law cannot hold it. 

[Cited in Taylor v. Benham, 5 How. (46 U. S.) 
270.] 

6. Where the equity of each party is equal, the 
court will not deprive one party of the advan- 
tage he may have gained, by obtaining a legal 
estate in property, which was promised as a se- 
curity for a debt due to each. 

[Cited in Mathis v. Stufflebeam, 94 lU. 483.] 

[This was a proceeding by Thomas Philips 
& Co. against "William Crammond, Willing, 
and others, creditors of Crammond and Sam- 
uel Mifflin.] 

This ease was argued in April or May, 
1809, when the commissioner of the court 
was directed to state the accounts between 
the plaintiffs and Crammond, at certain pe- 
riods, and also the manner in which the en- 
tries, respecting the estate called Sedgeley, 
the estate on Spruce street, and the vessels, 
were made on the books of Philips, Cram- 
mond, & Co., kept by Crammond. The re- 
port was made, and excepted to, but not ar- 
gued, or deemed important. The court now 
pronounced an opinion and decree in the 
case. 

WASHINGTON, Circuit Justice. It ap- 
pears from the bill and answers in this 
cause, that some time in the year 1789, a 
commercial house was formed and estab- 
lished in Philadelphia, between the complain- 
ants, of Manchester in England, and the de- 
fendant, Crammond, in this city, in which 
the latter was to be one-third interested, and 
was to manage the affairs of the concern. 
This co-partnership continued until Decem- 
ber, 1801, when it was dissolved. During its 
continuance, viz. in January 1795, Cram- 
mond, with the consent of his partners, pur- 
chased a lot of ground in Philadelphia, on 
Spruce street, and built thereon a dwelling- 
house and ware-houses, for the use, and with 
the funds of the partnership, but toot the 
conveyance in Ms own name. As to this prop- 
erty there is no dispute, it being admitted to 
be partnership property when purchased, 
and a declai-ation of trust to the complain- 
ants having been since made. On the 2Sth 



of March 1799, Ci-ammond purchased a piece 
of ground on the Schuylkill, containing about 
twenty-eight acres, upon which he built a 
house for a country seat, and in other re- 
spects improved the same at considerable ex- 
pense, to which he gave the name of Sedge- 
ley. The purchase money for this property, 
and what was expended in improving it, was 
also drawn from the partnei-ship funds, and 
the conveyance was made to Crammond 
alone. The first payment was made in the 
autumn of the same year. There were also 
a number of vessels employed in carrying on 
the trade of this concern, the whole of which 
were held in the name of Crammond, and as 
his separate property, though purchased and 
paid for out of the joint funds. It would 
appear that this company carried on their 
trade with various success, but that for some 
time before the dissolution, their losses were 
considei-able, insomuch, that upon the final 
settlement which took place in December 
1801, Crammond was found to be debtor to 
the house in a considerable sum. Previous 
to this settlement, and as early as the 11th 
of September preceding, Crammond, by let- 
ter to the complainants, informed them that 
he had, on tliat day, executed a deed of trust 
to them for all the real estate in his name, 
stating, that it belonged to them, and that 
the complainants had then in their hands 
sufficient proof that the property was theirs. 
On the 30th of December 1801, he executed a 
declamtion of trust, in favour of the com- 
plainants, of the Spruce street property only, 
nor was any conveyance or declaration of 
trust at any time made in their favour, in re- 
spect to Sedgeley. He afterwards agreed to 
hold this latter estate as a tenant to the com- 
plainants, at a certain rent. He has always, 
since that time, acknowledged that Sedgeley 
belonged to the complainants, and in his an- 
swer he confesses the same, and that it was 
purchased and improved with the partner- 
ship funds. After the dissolution of the 
partnership, Crammond canied on business 
in his own name, and on his own account, 
until May 1805; when he stopped payment, 
and executed to three others of the defend- 
ants, a deed of assignment of all his real and 
personal estate, for the benefit of his sepa- 
rate creditors. Some <ime after this, Sedge- 
ley was levied upon by the marshal of this 
court, to satisfy an execution issued upon a 
judgment obtained by the United States 
against William Crammond, and was sold 
and conveyed to the remaining defendant, 
Samuel Mifflin, who, in his answer, states 
that he is not bound to pay the purchase 
money, unless it shall appear, by due course 
of law, that the said estate was the property 
of Crammond, at the time the judgment was 
obtained. It appears, that during the part- 
nership of Philips, Crammond, & Co., the ac- 
counts of the concern, under the manage- 
ment of Crammond, were annually transmit- 
ted by him to the complainants, upon which 
the profit and loss were ascertained, and 
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Ci*ammond's proportion of profit was car- 
ried to his credit, and remained witli the con- 
cern, as so much of his capital brought into 
the partnership stocli. 

By the report of the commissioner of this 
court, it appears, that on the hooks of the 
company l£ept by Crammond, an account Tvas 
opened with each vessel purchased by him 
with the partnei-ship funds, in which she 
was debited with the purchase money, and 
with her expenses and interest on such ex- 
penditures", and was credited with her earn- 
ings, and that upon the final disposition of 
such vessel, her account was el(^ed, and the 
balance carried to the debit or credit of Wil- 
/liam Crammond. That in the same accounts, 
the Spruce street propei'ty is designated as 
"the estate on Spruce street," and the ad- 
vances made on account of it are not charged 
with interest That the accounts, as to this 
-estate, are regularly continued in these books 
after the dissolution, and Crammond is indi- 
vidually debited and credited with sums ex- 
pended by, or received from him on account 
of that estate, and is, at difEerent times, be- 
fore and after the dissolution, charged with ' 
the rent thereof. The Sedgeley estate, on 
the other hand, is in the same accounts call- 
ed, "William Crammond's estate, Sedgeley," 
and in the balance sheet of 1800, sent to the 
complainants, amongst the debts owing to 
Philips, Crammond, & Co., Crammond is 
charged for sundry ships, and for the estate, 
called Sedgeley. The advances made for this 
estate, are charged with interest, and the ac- 
count is balanced on the books, on the 31st 
of December 1801, with 43,096 dollars, 
against the estate, as to which no further en- 
try is made until the 31st of December 1806, 
when rent for the same, for the four preced- 
ing years, is charged to Crammond, by whom 
all the intervening expenditures were paid. 

Upon this state of the ease, the question 
is, whether the prayer of the bill, which is 
for a conveyance of the Spruce street and 
Sedgeley estates, ought to be granted? Their 
right to the Spruce street estate being ad- 
mitted by the defendants, and rightly so in 
the opinion of the court, a decree in favour 
of the complainants, as to that, will of 
course be made. The merits of the claim, 
as to Sedgeley, stand upon different ground; 
and the first question, as to that, is, wheth- 
er under all the circumstances of this case, 
a trust resulted to Philips, Crammond, & 
Co., out of whose funds that property was 
purchased and improved? The general 
principle is, that if a receiver, executor, fac- 
tor, or trustee, lay out "the money which he 
holds in his fiduciary character, in the pur- 
chase of real property, and take the con- 
veyance to himself, he who is entitled to 
the money, which has been thus invested, 
may follow the same, and consider the pur- 
chase as made for his use, and the purchaser 
a trustee for him. Upon the same prin- 
ciple, I conceive that a resulting trust would 
arise to a partnership concern in lands pur- 
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chased by one of the partners, and paid 
for out of the joint funds. As to the proof 
of the fact upon which this equity will 
arise, it seems to be settled, that if the pur- 
chaser confess in his answer, or in writing, 
under his hand, that the money so laid out, 
was the money of the person claiming the 
benefit of the purchase, it is sufficient to es- 
tablish a resulting trust. Some of the cases, 
indeed, have gone farther, but it is un- 
neeessai-y, in this ca^e, for the court to go 
farther, as that fact is confessed by Cram- 
mond, in his answer, and is acknowledged 
in one of his letters. But this species of 
resulting trust is open to certain qualifica- 
tions, amongst which it is proper to notice 
the following, viz.: that the person whose 
money was invested in the purchase, is not 
obliged to take the land, and to consider 
the pui*ehaser as his trustee, but may elect 
to treat him as his debtor, and to claim the 
money instead of the property. As a conse- 
quence of this, and because the claim to a 
resulting trust is merely that of an equity, 
founded upon the presumptive intention of 
the parties, that equity may'be'i'ebutted, 
even by parol evidence, and circumstances 
to defeat it. If, for instance, the pei-son 
for whose benefit the tnlst would otherwise 
be created, declares that the purchase was 
not made for him, or if both parties treat 
it as a purchase for the use of him to whom 
the conveyance is made, no resulting trust 
will arise. 

This qualification of the doctrine seems to 
be decisive of the present case. Nothing 
can be more clear, than that the property in 
question was purchased and improved for 
the sole and separate use of William Cram- 
mond, and that his partners so understood 
and assented to it. The circumstances to 
establish these facts are conclusive. The 
nature of the property— a country seat, im- 
proved at an immense expense, in the vicin- 
ity of the place at which the purchaser alone 
resided, capable of affording. to- hita an ele- 
gant luxury, but totally useless and un- 
productive to the concern, and out of the 
view and scope of the business in which 
the house was engaged. In the accounts 
kept by William Crammond, this estate is 
constantly designated as his, and he is made 
debtor to the partnership for all the ad- 
vances made on account of it, and is char- 
ged with interest upon the same. The ves- 
sels, which it is admitted belonged separate- 
ly to Crammond, though purchased with the 
partnership funds, are treated in the same 
manner. No rent was paid by Crammond 
for Sedgeley, or even charged, until long 
after the dissolution of the partnership, and 
when, it is probable, the ruined circum- 
stances of Crammond suggested it as a pru- 
dent measure, to consider this estate as be- 
ing held by him in trust for his former part- 
ners. These circumstances are greatly 
strengthened by contrasting the manner in 
which the Spmce street estate was treated 
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by the parties, with that observed in rela- 
tion to Sedgeley. That consisted of houses 
adapted to the commercial purposes of the 
concern, and was so used. In the accounts, 
it is described as the estate on Spruce street 
No Interest is charged to Crammond upon 
the sum paid for it, but on the contrary, 
he is debited and credited with the different 
sums expended or received by him on ac- 
count of the estate, and for rent after the 
dissolution of the partnership. The reason 
of all this is obvious; for this property was 
purchased with the approbation of the com- 
plainants, for the joint use of the concern, 
whereas it is not pretended in the bill, or 
in the answer of Crammond, that Sedgeley 
was purchased for any but the use of the 
purchaser. 

But there is another reason why a result- 
ing trast could not arise to the complainants, 
which is, that at the time the purchase 
money for Sedgeley was paid, the complain- 
ants were aliens, and incapable of holding 
real estate in Pennsylvania, The act of 
the nth of February 1789, permitting aliens 
to purchase and to hold real estates, expired 
some time in the year 1797, prior to the time 
when this purchase was made. The act 
of the 11th of April 1799, goes no farther 
than to save the rights, intermediately ac- 
quired by aliens, under any bona fide con- 
tract, patent, or deed. But since it is un- 
questionable, that the payment of the money 
can alone create a resulting trust, which, 
in this case, was not done until after the 
conveyance was made to Crammond. the 
purchase in March 1799, cannot be consider- 
ed as a contract made for the benefit of the 
partnership, within the words or intention 
of this law. This being the ease, equity 
will not, by Implication, raise a use for a 
person^ who, by law, is incapable of holding. 
If, then, the complainants' claim cannot 
be supported upon the ground of a resulting 
trust, are they entitled to call for a specific 
execution of the agreement of Crammond 
to stand seised of Sedgeley to their use, 
supposing the objection of alienage out of 
the way? This agreement is in writing, 
and, being made upon a valuable considera- 
tion, there would be no difficulty in decree- 
ing a conveyance by William Crammond, if 
the question were only between him and the 
complainants. But the claim of the trustees 
for the general creditors of Crammond Is 
interposed, and they being also purchasers 
for a valuable consideration, they have 
equal equity with the complainants. It is 
true, that the equity of the complainants 
is prior to that of the trustees, and would 
of course prevail against them, if the ques- 
tion were, which of them is entitled to call 
for the legal estate? Or if the complain- 
ants had lent their money, on a promise by 
Crammond to give a mortgage for its seeu- 
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rity, or to convey the property absolutely to 
them, they woidd have had superior equity, 
and the court would have considered the 
latter as trustees for them. But in this 
ease, the promise made to the complainants, 
and the conveyance actually made to the 
trustees, both being in consideration of pre- 
existing debts, the equity of each is equal, 
and this court will not take from the trustees 
the legal advantage, which their vigilance 
has conferred upon them. 

Nothing need be said as to the title of 
Mifiiin, or, indeed, can be decided upon the 
evidence in this cause. If the right of the 
trustees be better than that of the complain- 
ants, the latter cannot succeed. 

Decree, that Crammond convey the Spruce 
street property to the complainants, and 
that the trustees release all their right and 
claim on the same. Bill to be dismissed, as 
to Sedgeley, but without costs. 
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PHILIPS V. ERWIN. 

Ll Overt 235.] 

Circuit Court, D. North Carolina. June, 1807. 

PoBLic Lands— VAi.njixr op Gkast— Signatubb 

~ NOKTH CAROLrSA STATUTE— NoV., 1771. 

a 1. g 15: 1783, C. 2, § 15. 
[The governor's act in signing and affixing the 
state seal to a land grant, makes it operative 
without countersignature by the secratary of 
state.] 

[Cited in Le Roy v. Clayton, Case No. 8,268.] 

The defendant relied principally upon the 
statute of limitations, and produced a gi-ant 
which had not been countersigned by the sec- 
retary. It was objected that this was no 
grant, as it wanted one of the essential req^ 
uisites of a grant the countersignature of the 
seeretaiy of state. Nov. 1777, c. 1, § 15; 1783, 
c. 2, § 15. 

PER CURIAM. This is a good grant not- 
withstanding the secretary has "omitted to 
countersign it The grant is authentic, and 
passes the interest of the state, when the 
governor puts his signature and the seal of 
the state. The act as to the countersignature 
by the secretary and recording the same, is 
dh-ectory, and, should the secretary neglect 
to do his duty, it should not operate to the 
prejudice of the grantee in making his grant 
void.i Suppose a pei'son takes a deed to a 
register of a county who returns it as regis- 
tered, when in truth it was not. This neglect 
shall not injure the "owner of the deed. In 
fact it must be considered as registered from 
the time it is left with the register, the owner 
having performed all the law requured of him. 



1 See Hardin, 348, 508; 3 Bin. 30, 32; Tay- 
lor V. Quailes [unreported] S. O. U. S. 1812, 
MSS. 
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Case ISTo. 11,094. 

PHILIPS V. HATCH. 

[1 Dill. 571; 3 Am. Law T. Rep. U. S. Ots. 191; 
4 West. Jur. 399.] i 

Circuit Court, D. Iowa. 1871. 
Rebelwox —Duration— CoNTKACTS. 

1. From the nature of tlie question, whicli is 
recarded as political and not judicial; from the 
fair implication of the acts of congress; and 
from the uncertainty and confusion which would 
ensue from any other rule, Itdd, that in contem- 
plation of law, the late Rebellion continued in 
existence, in the state of Texas, until it was de- 
clared to he at an end, by the president in his 
pioclamation of August 20, 1866 (14 Stat. 814); 
and that the courts would not inquire as a mat- 
ter of fact in each case when the Rebellion ter- 
minated, or hostilities ceased, but would be gov- 
erned in determining it by the decision of the 
political department of the government. 

[Cited in U. S. v. One Thousand Five Hun- 
dred Bales of Cotton, Case No. 15,938.] 

2. A contract made without any license or 
authority from the government, during the pen- 
dency of the Rebellion, between a resident of a 
state in insurrection and a state which "main- 
tained a loyal adhesion to the Union" is void, 
both by the doctrines of international or public 
law. applicable to the late civil conflict, and by 
force of express legislative declaration, 

[Cited in Williams v. Mobile Sav. Bank, Case 

No. 17,729; Brown v. Hiatt, Id. 2,011.] 
[Cited in Rice v. Shook, 27 Ark. 137.] 

3. Even after the war has terminated, the de- 
fendant in an action founded npon such a con- 
tract may plead the illegality thereof as a de- 
fence. 

4. The principles of public law applicable to 
a state of war inter gentes have in general, in 
the absence of conflicting congressional legisla- 
tion, been applied to legal questions arising out 
of the civil war between the United States and 
the so-called Confederate government. 

5. Various statutes of congress, and proclama- 
tions of the president, relating to the status of 
the insurrectionary states, cited and commented 
on by Dillon, Circuit Judge. 

The Questions in the ease arise on a de- 
murrer to the answer. The plaintiff, in his 
petition alleges, that at the time of bringing 
his action, and at the time when the con- 
tract in suit was entered into, he was a citi- 
zen of the state of Texas, and that the de- 
fendant was, at said times, a citizen of the 
state of Iowa. The contract declared on is 
a promissory note made by the defendant to 
the plaintiff, and purports on its face to have 
been made in the "state of Texas," in the 
"county of Montgomery," therein, on the first 
day of January, 1866. The note contains a 
recital that it is secured by a deed of trust; 
and the petition contains an averment that 
the deed of trust has been executed and the 
property sold, and the proceeds of the sale 
(which was made out of court under a power 
contained in the instrument) credited on the 
note. To recover the balance, after allowing' 
the credit this action is brought Among 
other defences, not necessary to be specially 
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1 [Reported by Hon. John F, Dillon, Circuit 
Judge, and here reprinted by permission. 3 Am. 
Law T. Rep. U, S. Ots. 101, contains only a 
partial report.] 



mentioned, the defendant pleads, in sub- 
stance, the following: That at the time of 
the making of the note sued on, the plaintiff 
was a citizen and inhabitant of the state of 
Texas, and the defendant was a citizen and 
resident of the state of Iowa. The answer 
refers to the act of congress, of July 13, 1861 
[12 Stat. 255], and the proclamations of the 
president hereafter mentioned, and alleges 
that the president did declare the state of 
Texas and the inhabitants thereof to be in 
actual rebellion against the United States, 
and that such rebellion continued to exist un- 
til the 20th day of August, 1866, when, by 
proclamation of the president, the state of 
rebellion theretofore existing m the state of 
Texas was declared to be suppressed. The 
answer also alleges that the plaintiff was a 
rebel, and gave aid and comfort to the ene- , 
mies of the United States in armed l-ebelliori 
during the time aforesaid; that he never 
took the oath of allegiance; and never re- 
ceived any permit to cany on trade or com- 
mercial intercourse from the proper or con- 
stituted authorities of the United States; 
wherefore, the defendant says the contract in 
suit is null and void, and he prays judgment 
accordingly. The plaintiff demurs, assigning 
as a ground therefor, that the facts pleaded 
do not iu la^w, make the note void. 
' 2 [Certain acts of congress and proclama- 
tions of the president of the United States, 
bearing upon the controversy may be here 
conveniently referred to. On the 19th day of 
April, 1861, the president issued his procla- 
mation declaring that he had set on foot a 
blockade of the ports of certain states, in- 
cluding the state of Texas, because of the 
existence therein of an insurrection against 
the government of the United States. 12 
Stat 1258. On the 13th day of July, 1861 
(12 Stat. 255, 257, § 5), the congress of the 
United States passed an important act toy 
which it was provided that the president in 
ceilain cases, may declare the inhabitants of 
"a state, or any section or portion thereof, to 
be in a state of insurrection "and thereupon," 
it is enacted, "all commercial intercourse by 
and between the same and the citizens 
thereof, and the citizens of the rest of the 
United States shall cease and be unlawful, so 
long as such condition of hostility shall con- 
tinue; and all goods, etc., coming from such 
state or section into the other parts of the 
United States, and all proceeding to such 
state or section, by land or water, shall 
* * * be forfeited to the United States." 
Then follows a proviso that the president 
may, in his discretion, license and permit 
intercourse "to be conducted and carried on 
only in pursuance of rules and regulations 
prescribed by the secretaiy of the treasury." 
Pursuant to this act of congress, the presi- 
dent by his proclamation of the 16th day 
of August 18t>l (12 Stat 1262), declared 
the state of Texas, with others, to be in a 

2 [From 4 West. Jur. 399.] 
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state of insurrection, and also proclaimed all 
unlicensed commercial intercourse to be un- 
lawful. The power given to the president by 
the 5th section of the act of July 13, 1861, 
above cited, to license trade, was subsequent- 
ly repealed except in certain eases. 13 Stat 
377, § 9. And see proclamation of April 2, 
1S63, repealing exceptions in the proclama- 
tion of August 16, 1861 (13 Stat. 730). By the 
act of July 17, 1862 (12 Stat. 589), it is pro- 
vided that any person, in the states named, 
engaged in the rebellion, or aiding it, who 
fails, for 60 days after public warning or 
proclamation by the president, to cease to 
aid the rebellion and return to his allegiance, 
shall forfeit his property to the United 
States, the same being considered and "con- 
demned as enemies' property" (sections 6 and 
7). On the 2d of April, 1866, the president is- 
sued his proclamation, "declaring that the 
insurrection which heretofore existed in the 
states of Georgia, South Carolina, Virginia, 
North Carolina, Tennessee, Alabama, Mis- 
sissippi, and Florida is at an end, and is 
henceforth to be so regarded." 14 Stat 811. 
It will be noticed that the state of Texas was 
not included in this proclamation, but it was 
included in the like proclamation of August 
20, 1866. 14 Stat 814. This last proclama- 
tion recites in terms that the insurrection in 
Texas was not suppressed at the date of the 
former proclamation (April 2, 1866), and it is 
then (August 20, 1866), declared "to be at an 
end, and to be henceforth so regarded," in 
the said state of Texas, as in the other states 
named in the proclamation of April 2, 1866. 
On the 13th of June, 1865 (13 Stat. 763), the 
president issued his proclamation declaring 
that restrictions on ti-ade east of the Missis- 
sippi river, with certain exceptions, be re- 
moved. On the 17th of June, 1865 (13 Stat 
765), the president issued his proclamation 
appointing a provisional governor for Texas, 
but containing no declaration of removal of 
restrictions on trade and intercourse therein, 
which had before been declared.] 2 

Withrow & Wright, for demurrer. 
Nourse & Kauffman, opposed. 

Before DILLON, Circuit Judge, and LOVE, 
District Judge. 

DILLON, Circuit Judge. The contract which 
is here sought to be enforced was made be- 
tween a citizen and resident of the state of 
Iowa, and a citizen and resident of the state of 
Texas, within the latter state, after the proc- 
lamation of the president was issued, declar- 
ing that state to be in rebellion against the 
United States, and before his proclamation 
declaring the insurrection therein to be sup- 
pressed and at an end. It appears from oth- 
er portions of the record that the considera- 
tion of the note declared on was a sale by the 
plaintiff and a purchase by the defendant 
through an attorney in fact who signed the 

2 [From 4 West Jur. 399.] 



defendant's name to tlie note, of certain prop- 
erty, and that the note was secured by a 
deed of trust and the property sold in pur- 
suance of a power of sale contained in that 
instrument The question made by the de- 
muiTer is, whether a note executed under 
these circumstances is valid and enforceable 
in the courts of the United States after the 
rebellion or civil war referred to in the an- 
swer is at end. 

The first point necessary to be noticed is, 
when is the rebellion or civil war in Texas 
to be considered as having ended? It is a 
well known, historical fact, which it is sup- 
posed the court may judicially notice, that 
the armies of the Rebellion surrendered to 
the force of the United States government 
early in the year 1865. General Lee surren- 
dered to General Grant, April 9, 1865. Johns- 
ton surrendered April 26, 1865, and Kirby 
Smith, May 26, 1865,— dates, it will be ob- 
served, prior to the date of the note in suit. 
It is maintained by the plaintiff that the war 
was at an end before the note was made, 
and hence it is not governed, in any event 
by rules of law applicable to contracts made 
pending a war between citizens of the oppos- 
ing belligerents. 

On the other hand, it is maintained by the 
defendant that it is not competent for the 
courts to inquire when as a matter of fact 
the Bebellion terminated, but that the courts 
must follow and be governed in this respect 
by the decisions of the political departments 
of the government, and if so then the Rebel- 
lion was in existence in the state of Texas 
until the president declared it to be at an 
end, which was on the 20th day of August, 
1866, posterior to the date of the note, which 
is the foundation of the present action. 

By the act of July 13, 1861 (12 Stat 255), 
the president was made the judge of what 
states or portions of states were in insurrec- 
tion, and he was authorized to declare that 
fact by proclamation. The act provides that 
"thereupon aU commercial intercourse * * 
shall cease and be unlawful so long as such 
condition of hostility shaU continue." The 
president's proclamation of August 16, 1861 
(12 Stat 1262), declared that commercial in- 
tercourse between the two sections "is un- 
lawful, and will remain unlawftil until such 
insurrection shall cease or has been suppress- 
ed." 

In the opinion of the president the Re- 
bellion, in the state of Texas, had not ceased 
when he issued his proclamation of April 2, 
1866 (14 Stat. 811), and it was not until the 
20th day of August 1866, that the president 
officially declared it to be at aji end, and to 
be henceforth so regarded. Since the pres- 
ident, and not the courts, was empowered to 
decide when a state was in condition of in- 
surrection, it would seem a fair implication 
from the act in the absence of a contrary 
provision by congress on the subject, that 
the president, and not the courts, should de- 
termine how long the condition of hostility 
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continued whicli rendered unlicensed inter- 
course unlawful. 

If the date fixed by the president's procla- 
mation does not govern, then that proclama- 
tion is, in this respect, wholly nugatory, and 
there is no certain guide for the courts to de- 
termine when the Rebellion is to be consid- 
ered at an end. From the nature of the ques- 
tion, which is political and not judicial; from 
the fair implication of the act of July 13, 1861; 
from the -confusion and uncertainty which 
would ensue from adopting any other rule, it 
is the opinion of the coui-t that in the con- 
templation of law, the Rebellion in the state 
of Texas must be considered as being in ex- 
istence until the president declared it to be 
at an end in the proclamation of the 20th day 
of August, 1S66. This view receives no little 
support from the judgment of the supreme 
court in the recent case of TI. S. v. Anderson, 
9 Wall. [76 XJ. S.] 36, which holds, that with- 
in the meaning of the abandoned and cap- 
tm*ed property act of March 12, 1863, the Re- 
bellion was not suppressed until August 20, 
1866. Congress has also recognized the date 
fixed in the proclamation of August 20, 1866, 
as that at which the Rebellion closed. Act 
March 2, 1867, 14 Stat. 422, § 2; U. S. v. An- 
derson, supra. 

The contract in suit then, is to be regarded 
as having been made during the existence of 
the Rebellion, and between a resident of a; 
state in insurrection and a resident of a state 
which, hi the language of the abovementioned 
proclamation of August 16, 1861, "maintained 
a loyal adhesion to the Union and the consti- 
tution." Being so made, is it valid or void? 
The late civil conflict, in view of the peculiar 
organization of this government, composed of 
states imited into a national union, and in 
view of the de facto organization of a portion 
of these states into a confederacy, which 
raised and maintained for f om- years large ar- 
mies, whose dominion was marked by lines of 
bayonets and bristiing fortifications, within 
which the laws and authority of the national 
government were practically overthrown, pre- 
sented legal questions as to its nature and 
effect, equally novel and difficult 

Were the rules and doctrines of interna- 
tional law at all applicable to this conflict, or 
were the questions arising out of it to be 
wholly determined by the municipal law? 
This general question first came before the 
supreme court in the Prize Cases, 2 Black 
[67 U. S.] 635, 1862. It has since been fre- 
quentiy before that tribunal. See The Ven- 
ice, 2 Wall. [69 U. S.] 258; Mrs. Alexander's 
Cotton, Id. 404; The Hampton, 5 Wall. [72 U. 
S.] 372; The William Bagley, Id. 377; The 
Onachita Cotton, 6 Wall. [73 U. S.] 521; Han- 
ger V. Abbott, Id. 532; Coppell v. Hall, 7 
Wall. [74 U. S.] 542; McKee v. TJ. S., 8 Wall. 
[75 U. S.] 163; The Grapeshot, 9 Wall. [76 U. 
S.] 129. 

These cases all apply, or declare to be ap- 
plicable, to the Rebellion, the general doctrines 
of pubhc law which govern in wars between 



independent nations. Of course, the author- 
ity of congress to modify these docti'ines as 
applied to states hi insurrection and the in- 
habitants thereof would not, probably, be 
disputed. In determining questions arising 
out of the Rebellion, the courts of the United 
States wfll first inquire what legislation has 
the congress of the United States enacted re- 
specting such questions. If any, the courts 
will be governed by it so far as it Is within 
the constitutional competency of congress. If 
none, then the general rules and doctrines of 
international law will be resorted to by the 
courts to determine the rights of the parties. 
What exceptions to the application of these 
rules and doctrines, arising out of the pecu- 
liar nature of our government and of the war, 
must necessarily, or should properly be made, 
cannot well be determined in advance. 

Whether the question of the right of the 
parties to make the contract in suit be de- 
cided by the principles of public law applica- 
ble to a state of war inter gentes, or by the 
provisions of the act of congress, the result 
is the same. 

In the Prize Cases [supra], Mr. Justice Nel- 
son thus states some of the consequences re- 
sulting from a state of war between two coun- 
tries: "The people of the two countries im- 
mediately become the enemies of each other; 
ail intercourse, commercial or otherwise, vta- 
lawful; all contracts existing at the com- 
mencement of the war suspended, and all 
made during its existence utterly void." 

There is no dispute among publicists, ju- 
rists, or courts, respecting the soundness of 
the proposition that all commercial inter- 
course, and all contracts between the sub- 
jects or citizens of diflEerent powers, or op- 
posing belligerents, are wholly invalid. This 
principle of public law is vindicated by such 
masterly reasoning, and fortified with so 
much authority and research by Chancellor 
Kent, in his celebrated judgment in Griswold 
V. Waddington, 16 Johns. 438, that it is not 
necessary to do more than to refer to it. See, 
also, Kent, Comm. 67; Hall. Int Law, 356; 
BiUgerry v. Branch [19 Grat. 393]; Willison 
V. Patteson, 7 Taunt. 439; S. C, 1 Moore, 0. 
P. 133; Ex parte Boussmaker, 13 Ves. 71; 
Flindt T. Waters, 15 East, 260; The Hoop, 
1 O. Rob. Adm. 196, 200; Potts v. Bell, 8 
Term R. 556; The Rapid, 8 Cranch [12 U. S.] 
155; The Prize Cases, 2 Black [67 U- S.] 635. 
But In the case at bar it is not necessary 
to resort to the general doctrine of public law, 
for the making the contract was forbidden by 
the abovementioned act of congress of July 
13, 1861, prohibiting all unlicensed intercourse 
between the hihabitanis of states and sections 
in insurrection, and the rest of the United 
States. Speaking of this act, Mr. Justice 
Davis, delivering in a recent case the opinion 
of the supreme eotirt of the United States, 
says: "It is a familiar principle of public law 
that unlicensed business intercourse with an 
enemy during time of war is not permitted. 
Congress, therefore, in recognition of this 
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principle, when it declared, on the 13th day of 
July, 1861, that commercial intercoui-se be- 
tween the secedingr states and the rest of the 
United States should cease and be unlawful 
after the proclamation of the president that 
a state of insurrection existed, authorized the 
president in his discretion, to license trade. 
But in so far as it was licensed it was to be 
conducted m accordance with regulations pre- 
scribed by the secretary of the treasury. The 
president proclaimed the fact of insurrection, 
and provided for limited commercial inter- 
coui:?e, and the secretary of the treasury fixed 
the manner in which the intercourse should 
be carried on." McKee v. U. S., 8 Wall. [75 
U. S.] 163, 166. 

So, in reference to the effect of the act of 
July 13, 1861, and the proclamation of August 
16, of the same year, Mr. Justice Swayne 
says that thereby "commercial intercoui-se be- 
tween the inhabitants of territory in insurrec- 
tion and those of territoiy not in insurrection, 
except under the license of the president, and 
according to regulations prescribed by the sec- 
retary of the treasury, was entirely prohibit- 
ed." The Onadiita Cotton, 6 Wall. [73 U. S.] 
Ci21, 531. See, also, U. S. v. Lane, 8 Wall. [75 
U. S.] 184; Coppell v. Hall, 7 Wall. [74 TJ. 
S.] 542. In the case last cited, which was 
one arising out of the Rebellion, the court 
remarks: "The payment of money by a sub- 
ject of one of the belligerents in the country 
of the other is condemned, and all contracts 
looking to that end are illegal and void." 

It is also settled that even after the war 
has terminated the defendant ha an action 
founded upon a contract made in violation of 
the rule of law which forbids the making of 
a contract with an enemy, may set up the 
illegality of the transaction as a defence. 
Hanger v. Abbott, 6 Wall. [73 U. S.] 532, 535, 
per Clifford, J.; Willison v. Patteson. 7 
Taunt. 439. 

It is, therefore, the opinion of the court that 
the answer is sufficient, and the demurrer 
thereto is oveiTuled. 
Demurrer overruled. 



See Brown v. Hiatt [Case No. 2,0111: Levv 
V. Stewart, 11 Wall. [78 U. S.] 244! ^ 
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Bills axd Notes— Notice of Protest— Foreign 
Mail in Time of War— Duplicate Notice. 

It is not sufficient notice to the defendant of 
the dishonor of a bill payable in London to in- 
close the bill and protest in a letter to the de- 
fendant in this country, and put the letter into 
the mail of a British packet, in time of war be- 
tR'een England and France, without following 
it by a duplicate protest, &e., in reasonable time: 
the original protest not having been received. 



1 [Reported by Hon. 
Judge.] 



William Cranen, Chief 



Assumpsit by the indorsee against the ih- 
dorser of a foreign bill of exchange, payable 
in London, for two hundred pounds sterling, 
accepted by the drawees, and protested for 
non-payment. The biU and protest were in- 
closed in a letter from the plaintiff to the 
defendant, giving notice of the demand and 
non-payment, dated November 5th, 1803, ad- 
dressed to the defendant in Alexandria, and 
put in the mail for the British packet, which 
sailed from England on tlie 16th of Novem- 
ber, 1803, which was the first packet for the 
United States after the protest, and which 
arrived safely at New York, of which amval 
the plaintifiE had notice. There was then war 
between England and France. The usual 
mode of conveyance was by these packets, 
which sailed once a month for some port 
of the United States, where the foreign let- 
ters were to be put into the mail of the 
United States, for particular ti-ansmission to 
their respective places of address; or by 
some private ship regularly trading to Alex- 
andria. The plaintiff offered evidence that 
the most regular mercantile houses usually 
preferred the conveyance by packet, notwith- 
standing the war. That it is usual for for- 
eign merchants to send duplicates of protests 
to their correspondents and sometimes trip- 
licates, before they hear of the receipt of any 
of them, but not after hearing of the ar- 
Tlval of the ship which carried the original 
protest It appeared that the original pro- 
test was never received by the defendant; 
but in December, 1803, or beginning of 1806, 
he was informed of the protest by the plain- 
tiff's agent; and on the 4th of December, 
1806, was informed of the dishonor of the 
bill, by another letter from the plaintiff, 
dated September 3d, 1806, which inclosed a 
copy of the protest, and the second bill of 
the same set. That the drawer of the bill 
died insolvent, in August, 1805, but was in 
good credit when he drew the biU, and if 
the bill and protest which was sent in No- 
vember, 1803, had been duly received by the 
defendant, the drawer might have paid the 
bill or secured payment of it. The defend- 
ant refused to pay the bill. The prior in- 
dorsers are still solvent, and received notice 
of the dishonor of the bill from the defend- 
ant immediately after he received the dupli- 
cate protest in 1806. 

Upon this state of facts the plaintiff's coun- 
sel, C. Lee, pi-ayed the court to instfTict the 
jury, that the defendant was liable to pay 
the amount of the bill; contending that the 
plaintiff used due and reasonable diligence 
in giving notice to the defendant 

Mr. Swann, for defendant, contended that 
there should have been actual notice in rea- 
sonable time; that the plaintiff ought to 
have continued to send duplicates, &c., till 
the receipt of some one of them was ac- 
knowledged; and that a neutral vessel would 
have been a safer conveyance than a British 
packet in time of war. 
THE COURT (nem. con.) refused to give 
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the instruction. A bill of exceptions was 
taken; but a writ of error was never prose- 
cuted. 
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PHILIPS V, LEDLEY. 
[1 Wash. C. 0. 226.] i 

Circuit Court, D. Pennsylvania. April Term, 

1S05. 

MakitimeIiIens-Repairs- Authority of Master 

— Mortgagee not in Possession— Eau^iings— 

Enrolment— Registry and License. 
1. The master of a vessel, from the necessity 
of the case, inay bind his owners for repairs; 
unless it appears, that some other person has 
authority to manage the concern, in the parUcu- 
lar instance; and that this was known to the 
creditor. „eo- 

[Cited in The Joseph Ounard, Case No. T.&do; 

HiU v. The Golden Gate, Id. 6,491.] 
[Cited in brief in Winsor v. Maddock, 64 Pa. 

St. 234.] 
2 Tho mortgagee of a vessel, before posses- 
sion delivered, is not responsible for repairs 
made by the mortgagor; nor is he entitled to 
the earnings of the vessel. . 
rOited in brief in Munro v. Merchants' .Bank, 
93 Mass. (11 Allen) 220.] 

3, By the law of the United States, relating 
to the registering and enrolment of vessels, the 
inaccurate recital of the certificate of registry, 
in a bill of sale, does not, as in England, avoid 
the sale; but merely deprives the vessel of her 
American character. 

4, If a registered vessel is assigned to a for- 
eigner, she is only deprived of her American 
-character. 

5, The sale of a licensed vessel to a foreigner, 
is not void; but the vessel is liable to forfeiture. 

This was indebitatus assumpsit, for work 
and labour done and performed by plaintiff, 
as ship carpenter, on the sloop Industry, the 
property of the defendant. The material 
facts were; that the defendant, before the 
repairs were made, sold the sloop to one 
Tasy; and the contract, which was in. writ- 
ing, stated, that "J. C. Ledley. (the person 
now sued as defendant,) doth bargain and 
agree with J. Vasy. for the sloop Industry, 
for 380 dollars; payable one half on deliv- 
ery of the vessel, and the remainder in three 
months. The said Ledley holds the enrol- 
ment, till the balance of the money is paid." 
Vasy paid down 20 dollars, and in about 
sixteen days afterwards received possession 
of the vessel, and then completed the first 
payment He also stated in evidence, that 
he carried with him, on his first voyage, the 
license and enrolment, but no change was 
made in the name. Vasy brought the ves- 
sel to Philadelphia, and employed the plain- 
tifC to repair her; informing him that he had 
purchased her from the defendant The re- 
pairs being made, to the amount of 632 dol- 
lars, Vasy gave his note for the amount, 



1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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payable at one hundred and ten days, and 
then went on a trip to Baltimore, where he 
left her, and returned to Philadelphia. The 
note having become due, and he being una- 
ble to pay it, he was sued, judgment recov- 
ered, and being thrown into jail, he took the 
benefit of the insolvent law, and the plaintiff 
was appointed one of his assignees. Vasy 
sold the sloop to one Paul, who, at consider- 
able expense, brought her to Philadelphia, 
and consented that she should be sold, and 
after paying these expenses, the residue 
should be applied to the dischai-ge of so 
much of the original purchase money, as 
was yet due the defendant. She was sold 
for 400 doUars. It appeared from the plain- 
tiff's books, that he had charged these re- 
pairs to Vasy, for the sloop Industry. The 
plaintiff, not being able to receive payment 
from Vasy, brought this suit. 

The court informed the counsel, that the 
only question was, whether, under the cir- 
cumstances of this case, (about which there 
was no dispute,) the plaintiff could recover 
against Ledley, the defendant; and suggest- 
ed, that the case should be argued as a 
point of law. The counsel on both sides as- 
senting. Smith, counsel for defendant, moved 
for a nonsuit He contended— Eirst. That 
the defendant at no time was responsible 
for these repairs, and relied on the cases of 
Jackson v. Vernon, 1 H: Bl. 114. and Ohin- 
nery v. Blackburne, Id. 117, note, to show, 
that even the mortgagee of a vessel, out of 
possession, is neither entitled to the earnings 
of the vessel, nor liable for repairs or ex- 
penses. That perhaps it might be contended, 
that under the 32d section of the act of 18th 
, February, 1793 (2 [Eolwell's Ed.] 193 [1 Stat 
316]), the sale to Vasy, who, it is admitted, 
was then an alien, by producing forfeiture 
of the vessel, prevented the title from ever 
passing out of the defendant But in an- 
swer to this, the title passed to, and remain- 
ed in the vendee, until the forfeiture was 
completed by conviction, and therefore, in 
respect to his acts, he was to all the world 
the owner. But, if the sale produced the for- 
feiture, then the right vested in the United 
States, and on that ground the defendant 
could not be made answerable. Second. The 
plaintiff, by resorting to Vasy, looking to 
him, taking his note, and suing him, dis- 
charged Ledley, if he ever was liable. 2 
Strange, 817; Abb. Shipp. 85. The plaintiff 
lost his lien on the vessel, which the law of 
Pennsylvania gave him, because he suffered 
her to make one voyage to sea. 

M. & S. Levy, for plaintiff, contended; 
that the sale to Vasy passed neither a legal 
nor equitable title to the vessel. The con- 
tract was nothing more than an agreement 
to sell, on condition the whole purchase 
money was paid; not an equitable estate, 
because the purchase money was never paid. 
Ledley, therefore, continued the owner; and 
to show his liability, although the contract 
was not made with him, they relied on the 
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case of Westerdell v. Dale, 7 Term R. 306. 
Cited, also [Seottin v. Stanley] 1 DalL [1 U. 
S.] 129; [Farrel v. M'Clea] Id. 392; [Murga- 
troyd V. Ci-awford] 3 Dall. [3 IT. S.] 491. 

The court stopped Mr. Milner, who was 
about the reply. 

WASHINGTON, Circuit Justice. This is 
an action of indebitatus assumpsit against 
defendant, in common form, for repairs done 
to his vessel, at his request. To support it, 
the plaintiff must prove the assumpsit of the 
defendant, either expressly, or by such an 
implication as the law will raise; that is, 
that the work was done, at the request of the 
defendant, or of some other i)erson who had 
authority to bind him, either express or im- 
plied, from the nature of the transaction. 
The principle upon which the master may 
bind his owners for repairs, &c. results from 
the general authority with which, from the 
necessity of the case, he is clothed; and 
which nothing but proof that some other 
person was intrusted to manage the concern, 
in the particular instance, and this known 
to the creditor, can defeat. The eases of 
Ohinnerj' v. Blackburne, 1 H. Bl. 117, note, 
and Jackson v. Vemon [Id. 114] support, to 
the full extent, this doctrine. For a mort- 
gagee of a vessel, even before possession de- 
livered, has the legal title; and yet he is not 
responsible for any repairs, nor entitled to 
any of the earnings of the vessel. If this be 
the case as to a mortgagee, the argument is 
a fortiori, in the ease of an absolute vendee 
in possession, whatever defect there may be 
in his title. The question always must be, 
with whom was the contract made, and on 
whose credit? 

The case of Westerdell v. Dale [7 Term R. 
300] is not apposite to this. For there. Dale 
and Wharton were partners in the vessel; 
and, of course, both had an authority to 
bind the other. The insufficient recital of 
the certificate, in the conveyance from Dale 
to Wharton of his half, rendered the whole 
a nullity, under the particular provisions of 
the navigation laws of England; and of 
course, Wharton still retained the authority, 
once vested in him, to bind his partner. But 
in this case, "Vasy never had authority to 
bind the defendant, before the purchase; 
and the sale could not, in its nature, com- 
municate such a power to him. The difff"-- 
ence between the law of England on this 
point,, and the law of the United States, is 
striking. The inaccurate recital of the cer- 
tificate, avoids the deed there: here, it only 
deprives the vessel of the privileges of an 
American bottom. If a sea vessel is assign- 
ed to a foreigner, the consequence is the 
same. If a coasting vessel, the sale is not 
void; but the vessel is liable to forfeiture 
only. In this case, the sale was absolute, 
not conditional or executory; and was per- 
fected by delivery of possession. The agree- 
ment that Ledley should retain the enrol- 
ment, created a lien on that paper; but the 
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title to the vessel itself, passed by the sale. 
In this case, however, it appears that both 
the license and enrolment were delivered up. 
Nonsuit directed. 
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Case No, 11,097. 

In re PHILLIPS. 

[10 Int Rev. Rec. 107; 2 Am. Law T. Rep. U. 

S. Ots. 154; 1 Chi. Leg. News, 449; 

16 Pittsb. Leg. J. 189.] 

District Court, D. Virginia. Sept., 1869. 

Internal Hevenub — Summons op Assessor — 
When Objections to should be Taken— Re- 
fusal of Witness to Answer — When Im- 

PKOPER. 

1. Witness was summoned and appeared for 
examination before an assessor under section 14 
of the act of 1864, as amended, and refused to 
answer questions propounded touching the falsi- 
ty or verity of certain tax returns of tobacco 
manufacturers. He was thereupon attached as 
for contempt, upon application of the assessor, 
and on a motion for his discharge, held, the 
power conferred upon the assessor and exer- 
cised by him in the premises is constitutional, 
ine questions were pertinent and proper, and 
tile witness must answer. 

[Cited in Re Piatt, Case No. 11,212.] 

2 It is no defence that the answers would 
tend to criminate witness, inasmuch as no dis- 
closures or admissions so made can be used 
against him in criminal or quasi criminal prose- 
cutions, under the act of February 25, 1868. 

[Cited in U. S. v. McCarthy, 18 Fed. 89.] 

At law. 

UNDERWOOD, District Judge. In this 
case the respondent, PhlUips, was summoned 
to appear before the assessor of the Second dis- 
trict of Virginia, to answer interrogatories re- 
specting the monthly returns of certain tobacco 
manufacturers which, in the opinion of said 
assessor, were false and fraudulent; the sum- 
mons having been issued pursuant to the pro- 
visions of section 14, Act of March, 1865 [13 
Stat. 469], amended July 13, 1866 [14 Stat. 98]. 
To some of the mterrogatories propounded by 
the assessor, the said Phillips, who duly ap- 
peared in response to the summons, declined to 
make answer, whereupon the assessor applied 
to the district Judge for an attachment, which 
was granted, and the said Phillips, having been 
brought before the judge, and a hearing hav- 
ing been had, the respondent asked to be dis- 
charged from arrest upon thi-ee grounds: (1) 
Because of alleged defects in the assessor's 
summons, in that it did not state any particu- 
lar case or subject-matter with respect to 
which the respondent was requu:ed to testity. 
(2) Because the interrogatories which he de- 
dined to answer were not such as the assessor 
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could legally propound. (3) Because answers 
to said interrogatories, if given, would expose 
and subject him to a criminal prosecution. 

The statute does not prescribe a form lor the 
summons to be issued in cases like this. . The 
fonn adopted in this case is perhaps open to 
exception, because of its omission to specify 
the ease or subject-matter with respect to 
which the testunony was required. Had the 
respondent, on that ground, declined to appear 
hi obedience to the summons, or having ap- 
peared, had he declined to answer any inter- 
rogatory until the subject of inquiry had been 
made known to him, and the subject of inquiry 
had then been withheld, the objections to the 
summons, now urged, would have come with 
force. But the respondent appeared before 
the assessor, in obedience to the summons, the 
subject-matter of the Inquu^y was made known 
to him as appears by the record, and he stUl 
refused to answer; not, however, because of 
any insufficiency in the summons. It would 
be sacrifichig substance to form to allow the ob- 
jections to the summons under such circum- 
stances now to prevail. The interrogatories 
which the respondent refused to answer were 
hiterrogatories as to his transactions in tobac- 
co with the several parties, whose returns were 
beUeved to be fraudulent The answers, if giv- 
en, would have tended directly either to falsify 
or to verify the said returns. The interroga- 
tories were therefore relevant and pertinent to 
the subject-matter of inqmry. The subject- 
matter of inquiry, too, was clearly within the 
assessor's jurisdiction. In the exercise of its 
power to lay and collect taxes, congress may 
employ whatever means are necessary and 
proper for its efleeetive exercise, provided the 
means employed are not prohibited by the con- 
stitution. The objection that the inquiries are 
inquisitorial in their character is too vague, and 
would apply with equal force to the income 
tax, and in fact to nearly all the taxes which 
are imposed by the government It would, if 
allowed, defeat aU efforts to detect every to- 
bacco and whiskey conspiracy to defraud the 
treasury, and the government would be com- 
pelled to surrender to its worst and most un- 
scrupulous enemies. 

The proceedings authorized by section 14 are 
dearly "necessary and proper" for the end to 
be attained, and they conflict with no provi- 
sion of the constitution. The assessor was, 
therefore, in the exercise of a jurisdiction or 
authority lawfully conferred; the interroga- 
tories propoimded were such as appertained to 
its regular and legitimate exercise; the an- 
swers were properly reqmred, and should have 
been given. The act of congress of February 
25, 1868 [15 Stat 37]— the "Act for the protec- 
tion in certain cases of persons making dis- 
closures as parties or testifying as witnesses"— 
prohibits the disclosures and admissions of 
such persons from being used against them, be- 
fore any court of the United States, hi any 
crimhial or quasi-criminal prosecution, and I 
consider that act as embracing disclosm-es and 
admissions in proceedhigs like the present 
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That being so, thef respondent, by any answers 
which he may give to the interrogatories, can- 
not thereby be subjected to a criminal prose- 
cution, since his answers cannot be used 
against him. If it be said that although his 
answers cannot themselves be used against 
hhn, they may nevertheless point to other in- 
formation not otherwise to be obtained, which, 
•when obtained, may be used and successfully 
used against him, it is, to my mind, a sufficient 
reply to quote the court of appeals of New 
York, (People v. Haddey, 24 N. Y. 83): "But 
neither the law nor the constitution is so sedu- 
lous to screen the guilty as the argument sup- 
poses. If a man cannot give evidence upon 
the trial of another person without disclosing 
circumstances which will make his own guilt 
apparent, or at least capable of proof, though 
his account of the transaction should never be 
used as evidence, it is the misfortune of his 
condition, and not any want of humanity in the 
law." 

The refusal, therefore, of the respondent to 
answer the interrogatories is not sustained by 
any sufficient ground, and his discharge from 
arrest is conditioned upon his answering the 
same fully. 
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■ In re PHILLirS. 

CL4 N. B. R. 219; 1 3 Month. Jur. 457; 8 Chi. 

Leg. News, 409; 22 Int Rev. Ree. 306.] 

District Court, W. D. Michigan. May 8, 1876. 

Notaries— Requisites of Offioiat, Seal— Pke- 

scMPTioi;— Impression upon Wax. 

1. The requisites of a notarial seal are deter- 
mined by the law of the locality from which 
the official derives his authority. 

2. An offidal seal is an impression on the pa- 
per directly, or on wax or wafer attached there- 
to, made by the official, as and for his seal. 

3. In the absence of express legislation, an offi- 
cial seal need not contain the name of the oJh- 
eial. 

4. It is the seal, and not its composition or 
character of words and devices which raises the 
presumption of official character of which the 
courts take judicial notice. 

5. The presumption is, that a seal is the offi- 
cial seal of the person it purports to be, and who 
subscribed the jurat. 

6 Any impression made upon sealing-wax or 
wafer adhering to. the paper, without any device 
or words indicative of the particular official, is 
entitled to judicial sanction as evidence of the 
official character of the individual who signs 
the jurat 

Dtn the matter of the bankruptcy of "Wil- 
liam W. Phillips,] In the matter of the proof 
of debt of Chase, Isherwood & Co. 

WITHBY, District Judge. Chase, Isher- 
wood & Co., of Ohio, proved their claim 
against the bankrupt estate before a notary 
public of Lucas county, Ohio, who subscribed 
the jurat "A. B. Scott Notary Public, Lucas 

1 [Reprinted from 14 N. B. R. 219, by permis- 
sion.] 
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Co,, Ohio." On the pap^ containing his cer- 
tificate is impressed a seal, containing the 
words "Notarial Seal, Lucas Co., Ohio," In 
the center of which seal is distinctly seen a 
device of some kind impressed upon the pa- 
per. We are referred to, but cannot follow 
tlie judgment in. Re Nebe [Case No. 10,073], 
where it was decided by Mr. Registei- Clark, 
of the Eastern district, and approved by Judge 
Longyear, that a proof of debt before a no- 
taiy public of Wayne county, Michigan, au- 
thenticated by his signature and a seal im- 
pressed on the paper, containing the words 
•'Notary Public, Wayne Co., Michigan," was 
defective and insufficient, because the name 
of the notaiy was not on the seal, and im- 
pressed upon the paper. Reference was made 
in that case to Gage v. Railroad Co., 11 Iowa, 
310, 314, in support of the conclusions reached. 
The certificate and seal in the Iowa case were 
those of a commissioner for the state of 
Iowa, residing in New York. He ceitified to 
an affidavit made before him, and authenti- 
cated it by his signature and a seal, in the 
body of which the name of the state, "Iowa," 
was written with a pen, and" not impressed. 
The authenticated seal in the Iowa case was 
partly impressed and partly in writing, which 
fact alone would render the seal not entitled 
to credit as evidence, for the Iowa Code re- 
quires the commissioner's seal to be im- 
pressed on the paper, or on was: or wafer 
thereon. It also requires the seal of a notary 
public to have his name and the words "No- 
tarial Seal, Iowa," thereon, so as to impress 
the same upon his certificates. That case, 
therefore, while undoubtedly rightly decided, 
comes far short of authority for the rejection 
of the seal as evidence in the case of Chase, 
Isherwood & Co.'s claim. 

The generally received doctrine is that a no- 
tarial seal proves itself. Stai-ting out with 
this fundamental rule, the question is present- 
ed, what is it that determines the character 
or make-up of a notary's or other official's 
seal? We answer, it is determined by the 
law of the locality from which the official de- 
rives his authority; or, if there is no law pre- 
scribing what the seal shall be, resort must 
be had to the common law to ascertain. So 
far as we can learn, the laws of Ohio do not 
prescribe what the seal shaU be, or, at least, 
do not require that the name of the notary 
shall be thereon, as the laws of Michigan do 
not. At an early date, a seal was an im- 
pression on wax, according to Lord Coke, 3 
Inst. 169. Signets and rings were used from 
very ancient times to make impressions in 
was, as seals. Afterwards an impression up- 
on wax, wafer, or other tenacious substance 
capable of being impressed, was held suffi- 
cient as a seal. 5 Johns. 230. A plate of 
metal, on which is engraved the arms or de- 
vice of a public official, has long been used. 
More recently, machines which stamp the pa- 
per and impress the seal thereon, without 
wax, wafer, or other substance to receive the 
stamp, are held sufficient as to public official 



seals. Pillow v. Roberts, 13 How. [54 U. S.] 
472. Where has it ever been held in com- 
mon-law courts that an official's seal must 
contam his name? We fail to find one in the 
absence of express legislation. An official 
seal, then, is the impression on the paper di- 
rectly, or on wax or wafer attached thereto, 
made by the official as and for his seal. But 
how are courts to know that it is his seal un- 
less it contains his name, not written, but 
impressed on the document? The seal of a 
notary public is taken judicial notice of, the 
world over. We venture to affirm that the 
presumption in favor of an official seal does 
not arise from the name impressed on the pa- 
per; on the contrai-y, it is the seal which au- 
thenticates, not the particular name, word, 
or device on it This is in harmony with the 
common-law idea of a seal, viz., the impres- 
sion, and had its origin m. those days when 
the great men and official dignitaries of earth 
could not write their names, and so had to 
sign by the signet, ring, cross, etc. Hence 
the seal impression placed upon a document 
by a notary public, signifies authentication of 
his official character. It is the seal, and not 
its composition or cliaracters of words and 
devices, which raises the presumption of offi- 
cial character, of which courts take judicial 
notice. Accordmgly, it has been held suffi- 
cient, when the words and devices have been 
so far obliterated and defaced from a seal 
that nothing certain could be made out as to 
its paitieular character, if enough remained 
to show satisfactorily that the document had 
been sealed. Again, where, owing to deface- 
ment or obliteration, the question is raised as 
to a seal having been impressed, the fact has 
been referred to a jury for a verdict Fol- 
lett V, Rose [Case No. 4,900]; Orr v. Lacy 
[Id. 10,589]. Suppose, then, this was the case 
of a partially obscured or defaced seal, or 
one whose impression was so imperfect that 
the words and character upon it could not be 
made out; the only question would be, was 
it sealed, and not whether the name of the 
notary appeared. Our opinion is, that the seal 
in this case, of which we take judicial notice, 
is evidence of the notarial character of Scott; 
the presumption being that it is the official 
seal of the person it purports to be, and who 
subscribes the jurat We even think any im- 
pression made upon sealing-wax or wafer ad- 
hering to the paper, without any device or 
words indicative of the particular official, 
would be equally entitled to judicial sanction 
as evidence of the notarial or official charac- 
ter of the individual signing his name as "No- 
tary Public, Lucas Co., Ohio." The register 
is directed to allow the proof of claim. The 
clerk will certify this opinion to the register. 
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Case No. 11,099. 

PHILLIPS V. COMBSTOOK. 

[4 McLean, 525; s 2 Robb, Pat Cas. 724.] 

Circuit Court, D. Indiana. May Term, 1849. 

PtEADiNG— Time fok Filisg Special Plba,--Cox- 
TiNUAXCE— Gexebal Issue. 

1. A special plea or notice mast be filed tbir- 
ty days Before the term, in a patent case, or the 
plaintiff will be entitled to a continuance. 

2. The option to file the general issue and give 
notice, does not take away the right to set up 
the special matter in a plea. 

At law. 

Mr. Baird, for plaintiff. 

Mr. Judah, for defendant 

OPINION OF THE COURT. This is an 
action for the violation of a patent-right. 
The defendant filed a special plea, setting 
up that the right was not in the plaintiff; 
a previous discovery; and that the right 
was of no value. And a question was raised 
whether a special plea could be filed, or 
whether the plaintiff was not bound to plead 
the general issue and give notice as author- 
ized by the statute. The court held that a 
special plea may be filed. That a right to 
plead the general issue, and give notice by 
the statute, was an enlargement of the de- 
fendant's mode of defence, but that it did 
not take away his right to plead specially. 
But the court held also, that as the plea was 
not put in thirty days before the term; the 
plaintiff was entitled to a continuance. The 
statute provides that the notice under the 
general issue shall be filed thirty days be- 
fore the term. This entitles the plaintiff to 
the thirty days whether the matter be set 
up by a plea or notice. 



Case N'o. 11,100. 

PHILLIPS et al. v. DETROIT. 

[4 Ban. & A. 347: 17 O. G. 191; Merw. Pat. 
Inv. 206; 4 Cin. Law Bui. 385.] i 

Circuit Courl^ E. D. Michigan. June, 1879.2 

Patents— Patentabilitt— Wooden Block Pave- 
MEST — Utilitt — ^Novelty. 

1. A pavement consisting of blocks of wood 
cut from the trunks or branches of trees in their 
natural form, the hark only being removed, laid 
verticallv upon a bed of gravel or sand, which is 
also used as a filling to keep the blocks in posi- 
tion, is not patentable. 

2. While the fact, that a device is useful and 
has superseded others previously employed for 
analogous purposes, is proper to be considered 
and, in some cases, is decisive, it does not, of 
itself, establish the fact of patentability. 

3. Letters patent No. 121,544, granted to Rob- 
ert C. Phillips, December 5th, 1871, for improve- 

3 [Reported by Hon. John McLean, Circuit 
Justice.] 

1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission. 4 Cin. Law Bui. 385, and Merw. Pat. 
Inv. 206, contain only partial reports.] 

2 [Affirmed in 111 U. S. G04. 4 Sup. Ct. 580.] 
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ment in wooden pavements, held void for want 
of novelty and invention. 

[This was a bUl in equity by Robert C 
Phillips, Eugene Robinson, and Jesse H. 
Farwell against the city of Detroit, to re- 
strain the infringement of letters patent No. 
121,544, granted to Phillips December 5, 1871, 
for improvement In wooden pavements. In a 
suit for the violation of a preliminary injunc- 
tion the members of the board of public 
works of the city of Detroit were filned for 
the willful violation of the injunction. Case 
No. 11,101. It is now heard for final decree.] 

Geo. H. Lothrop and E. W. Kittridge, for 
complainants. 

F. A. Baker, D. C. Holbrook, and L. L. 
• Bond, for defendant. 

BROWN, District Judge. I have felt much 
embarrassed in the consideration of this case 
by the decision of Judge Emmons sustaining 
the validity of this patent in a suit brought 
by the complainants against the city of Chi- 
cinnati. . Upon a motion for a preliminary in- 
junction, this decision was accepted as prac- 
tically conclusive, and a writ was granted 
without much examination into the merits. I 
have hesitated whether I ought not now to 
treat his determination as decisive of the case, 
upon the grounds stated by Judge Emmons 
himself in Goodyear Dental Vulcanite Go. v. 
Willis [Case No. 5,603]. But, as three most 
important ^Siibits, claimed to be in anticipa- 
tion of complainants' patent, have been intro- 
duced in this case which were not before the 
circuit judge at Cincinnati, it is proper at 
least that their bearing upon the validity of 
the patent should be considered. It is, per- 
haps, true that if the case had been an orig- 
inal one I should have reached the conclusion 
that the patent was invalid from the disclaim- 
er in the specification itself; but it is at least 
possible that the circuit judge might have 
reached a different conclusion, in that case, 
if these exhibits had been laid before Mm. It 
is difiicult for me to determine the exact 
point, whether the new testimony itself would 
authorize a different conclusion, and, if the 
case is to be reconsidered at all, I think the 
only satisfactory way is to consider it de 
novo upon the whole testimony. The magni- 
tude of the interests involved renders it more 
than probable that the case will be appealed. 
The defendant is abundantly able to respond 
to any decree that can be obtained against it, 
and, upon the whole, it has seemed to me bet- 
ter that the record should go to the supreme 
court with a candid statement of my own 
views, rather than an apology for deciding 
against them. 

The real question in this case is not whether 
this patent might have been valid if wooden 
blocks, in their natural state, laid vertically, 
had never before been used, nor yet whether 
any of the prior patents are in terms anticipa- 
tory of this, but whether, considering the 
state of the art in 1869, as evidenced by the 
various exhibits here offered, there is any In- 
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vention in the result embodied in this patent. 
Invention has been justly described as a men- 
tal process, but it is often exceedingly drOicult 
to draw the line between those devices which 
are the result of thought, ingenuity and labor, 
and the products of such judgment or skill 
as a mechanic ordinarily makes use of in 
the performance of his daily work, and which 
are confessedly not patentable. 

Great stress is laid in this ease upon the 
superiority of this pavement over any other 
heretofore used, and it is claimed as almost, 
if not quite, decisive of the right of complain- 
ants to their patent. While the value and 
utility of a device and the fact that it has 
superseded others previously employed for 
analogous uses is undoubtedly entitled to 
M-eight in considering the question of patent- 
ability (Smith V. Goodyear Dental Vtilcanite 
Go., 93 U. S. 486), it is, after all, a somewhat 
uncertain criterion- If the device be, in 
fact, novel, it furnishes an additional reason 
why the inventor should receive the reward 
of his ingenuity; but, if it involved no exer- 
cise of the inventive faculty, its verj' utility 
is an aggravation of the wrong done by the 
patentees in seizing and appropriating that 
which properly belongs to the public. If, for 
example, a person should succeed in obtain- 
iDg a patent for painting the names of streets 
upon the gas-lamps, it would be a very in- 
sufficient answer to the defence of non-pat- 
entability to say that it was a very useful 
device and one which had superseded the 
ancient method of painting the names upon 
the walls of the corner houses. 

The patent under consideration is of the sim- 
plest description. It consists of blocks of 
wood cut from the trunks or branches of 
trees in their natural form, the bark only be- 
ing removed, laid vertically upon a bed of 
gravel or sand, which is also used as a fiUing- 
in to keep the blocks in position. The result 
is a smooth pavement of greater durability 
than any other wooden pavement known. 

All the pavements to which my attention 
has been called consist of three distinct parts: 
First A superstructure of stone or wood, in 
blocks of different shapes and sizes; some- 
times, if of wood, connected by pegs or dowel- 
pins, but oftener laid separately. In some 
cases the wood is treated by dipping it in tar, 
asphalt or other material to keep out the 
water. These preparations, however, have 
been found to increase the tendency to dry- 
rot caused by the inability of the sap to es- 
cape. Second. A foundation of sand, gravel, 
broken stone or brick. In some instances, as 
in the Nicholson pavement, a board is laid 
between the superstructure and the foimda- 
tion. Third. A filling of sand or gi-avel, fibres 
of wood or concrete, sometimes mixed with 
tar, asphalt, or pitch, and sometimes not. 

For a long time, it was supposed that the 
durability of wooden pavements was increas- 
ed by saturating the blocks in tar or asphalt; 
but that theory seems to be now exploded, 
and the special excellence of the Phillips 
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pavement is attributed to the enth-e omission 
.of these preparations. 

Comparing this pavement with the various 
antedating devices, we find that it differs 
from the cobble-stone or bowlder pavement 
only in the substitution of wood in its natur- 
al form for stone. If wooden blocks in their 
natural form had never been used, undoubt- 
edly this change would be patentable, for an 
entirely different result is produced; but, it 
being conceded that wooden blocks have been 
used before, and used for paving purposes, it 
is, at least, questionable whether this is not 
a mere change of material, and, therefore, 
failing within the rule laid down in Hotch- 
kiss V. Greenwood, 11 How. [52 U. S.] 248. 
There is imdoubtedly another result produced 
by the change of wood for stone, but it can 
hardly be called a new result, since the same 
result had previously been produced by the 
■use of like wooden blocks. The fact that cob- 
ble-stones are ordinarily somewhat rounded 
and touch each other only in the centre, and 
that the wooden blocks are of uniform thick- 
ness, is only saying that the natural shape of 
wooden blocks differs somewhat from the nat- 
ural shape of cobble-stone; but it does not 
change the fact that, in both cases, the blocks 
are laid in their natural form. I do not, how- 
ever, put my decision upon this ground. 

While it is true that none of the patents 
offered in evidence exhibit the exact com- 
bination of complainants', there are sevei-al 
which approximate very closely to it, so 
closely that I think the variation in com- 
plainants' is a matter of judgment rather 
than of invention. 

The English patent to Parkin of 1839 pro- 
vides for blocks of wood of any convenient 
filrure, with the grain either vertical or in- 
clined, and, among the drawings annexed to 
his patent, is one showing the blocks in 
their natural form. The foundation is of 
sand, ashes, or saw-dust, saturated with tar 
or bituminous substances, the filling of sand, 
pulverized chalk, brick-dust or other earthy 
matter united with piteli or other bituminous 
substances or suitable cement Practically, 
the only difference between this patent and 
complainants' consists in the saturation of 
the sand used for the filling and the founda- 
tion with pitch, tar or other bituminous sub- 
stances. 

The patent to Stead of 1839 includes wooden 
blocks so shaped and placed as to support 
each other in a close and compact manner, 
always having the fibres in a vertical posi- 
tion. "The blocks which I use for the im- 
proved paving are cut ti-ansversely out of 
fir or other suitable timber, or they may be 
composed of deal-plank ends or small por- 
tions of timber firmly cemented together to 
any of the required figures hereinafter de- 
scribed." The foundation is to be "suitably 
prepared by the use of the well-known 
means." It seems quite clear that this would 
include a foundation of sand or broken stone, 
which has been used for such purpose from 
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time immemorial. The spaces between the 
blocks may be filled with wooden pieces 
suited to their shape or with cement or 
iisphalt or they may be left open if not too 
large. Figure 16 of his di-awing shaws a 
pavement of blocks in their natural foim, 
'differing from complainants' only in the fill- 
ing. 

The patent to Reynolds of 1841 describes 
a pavement constructed of pieces of the 
trunks of trees, cut into suitable lengths, as 
from three to ten inches, and placed with 
their fibres vertical side by side, in their 
natural state, without being cut or hewn 
into any particular shapes. The interstices 
Ijetween these blocks are to be filled up with 
a compound mass of fibres of wood and con- 
crete or asphalt. The foundation is not spe- 
cifically described. This patent also differs 
fi-om complainants* only in the filling. 

The patent of Fontaine Moreau of 1844 
-contemplates the use of blocks cut from any 
log of wood conforming to the shape of th.e 
trees, laid vertically upon a layer of sand, 
and filled in with bricks, rubber, asphalt, 
<;ement, marine glue, bituminous and other 
similar substances, covered by a bed or layer 
of sand. 

All of these patents proceed upon the the- 
ory that there is some virtue in the bitu- 
minous substance used in the filling, either 
for the purpose of adhesion or rendering the 
pavement impervious to water. Complain- 
ants claim that the unadulterated sand used 
by them is equally efficacious as a locking 
for the blocks, and that the percolation of 
water through the sand is not injurious to 
the pavement "Whether there is really any 
such porosity in the sand as to cany off any 
perceptible amount of water from the sur- 
face is somewhat problematical. One of 
complainants' witnesses makes the pavement 
substantially water-tight, and says there is 
no difflcull^^ in making It practically imper- 
vious to water, and thereby preserving it, 
while the expert, Henry, makes the preser- 
.vation of the pavement dependent upon the 
free circulation of the water to and from 
the blocks by means of the sand filling. I 
think it will be found, in practice, to make 
very little difference whether tar be added 
to the filling or not, so long as the blocks 
themselves are not dipped in it or otherwise 
saturated with it. 

Granting, then, that both elements of this 
patent are old, that sand unmixed with other 
substances is almost uniformly used as the 
filling and foundation of every stone pave- 
ment, and that round blocks of wood laid 
vertically have been used with a filling of 
sand mixed with asphalt, tar or pitch, it 
remains to consider whether the mere omis- 
sion of these bituminous substances in the 
filling is patentable. In the Parkin patent, 
pitch is mentioned as the other element of 
the compound; in the Reynolds patent, con- 
crete or asphalt; in tlie Stead patent, as- 
phalt; in the Fontaine Moreau patent, as- 



(Case No. 11,100) PHILLIPS 

phalt, cement, glue, or bitumen; but in none 
of them is the proportion in which these sub- 
stances shall be used in any manner stated 
or indicated. This is left entirely to the 
judgment of the paver, who may use it in 
such quantity as to render the filling abso- 
lutely impervious to water, or may diminish 
it so much (as he would be likely to do if he 
were an economical or dishonest contractor) 
as to make it of no perceptible effect If, in 
his judgment, he may use a very small quan- 
tity, it seems to be equally a matter of judg- 
ment to omit it altogether. 

It is conceded that the round block may be 
used in any other combination without in- 
fringing complainants' patent. The street 
may be graded, the blocks laid upon the 
solid earth, and the interstices left open to 
be filled by the gradual accumulation of the 
streets, as suggested in the Stead patent of 
1839, or they may be filled with the earth 
scraped from the surface to make the solid 
i-cad-bed, and still there is no infringement 
But, suppose the street itself is pure sand, 
as in Grand Haven, or gravel, as in Ann 
Arbor, would it be an infringement to do 
precisely the same thing? If complainants' 
theory be sound, then the use of round 
blocks, which would infringe their patent in 
one place, would not infringe it in another; 
and, in towns, where the natural substratum 
was sand or gravel, earth of some descrip- 
tion would have to be imported from abroad 
for the filling and foundation, to avoid an 
infringement. The question of infringement 
ought not to depend upon the accidents of the 
soil upon which the round blocks are laid. 
There is proof that a pavement precisely 
like that of complainants' was laid and, ap- 
parently, is still used in London, Ontario; 
but it is admitted that the mere use of com- 
plainants' device in a foreign country, with- 
out its being patented or described in any 
printed publication, is not sufficient to an- 
ticipate his patent There is no sufficient 
proof in this case of the use of the round 
blocks with a sand filling and foundation, 
in this country, although blocks of octagonal 
or sexagonal form set closely together, and 
therefore more liable to decay, have long 
been used upon a similar foundation. This, 
however, would not be sufficient to antici- 
pate complainants' patent 

But, as I have before observed, this patent 
seems to me fatally defective in tJiat the 
variations made from previous patents do 
not involve the exercise of the inventive 
faculty— in other words, that considering 
the state of the art in 1869, a simple combin- 
ation of round blocks with a sand filling and 
foundation was not patentable within the 
meaning of the law. A decree will therefore 
be entered, dismissing the biU. 

[On appeal to the supreme court, the decree 
of this court was affirmed. Ill XJ. S. 604, 4 
Sup. Ot 580. 

[For another case invoivms this patent, see 
note to Philhps v. City of Detroit Case No. 
11,101.] 



PHILLIPS (Case No. 11,101) 



[19 Fed. Cas. page 512} 



Case No, 11,101. 

PHILLIPS et al. v. DETROIT. 

[2 Flip. 92; 3 Ban. & A. 150; 16 O. G. 627.] i 

Circuit Court, E. D, Michigan. Nov. 6, 1877. 

IxjuxoTiox— Against Municipal Corporation— 
Who Bodnd — Board of Public Works— Pat- 
ents — ISFBINGEMEST — WoODEN PAVEMENTS. 

1. The members of the board of public works 
of a city are bound by an injunction against the 
city, of which they have notice, notwithstanding 
they are not parties to the suit nor the writ, 
and the same is not actually served upon them. 

2. It is no excuse for the violation of a prelim- 
inary injunction in a patent case that the patent 
IS invalid or the writ improvidently granted. If 
the court has jurisdiction to issue the writ it 
must be obeyed until it is dissolved, 

[Cited in Roemer v. Newman, 19 Fed. 98; 
Bate Refrigerating Co. v. GiUett, 30 Fed. 
6So.] 

3. A wooden pavement patented is infringed 
by the use of blocks cut from trees or saplings 
m their natural form, though a narrow segment 
is cut off from one side of each block. 

4. Where a preliminary injunction in a patent 
case IS violated the respondents will not be re- 
quired to pay the patentee the amount of his 
royalty where they were acting in an official ca- 
pacity, deriving no personal benefit from the 
infringement, esnecially if there be any reason 
to believe they acted in good faith. 

[This -was a bill in equity by Robert O. 
Phillips, Eugene Robinson, and Jesse H. 
Farwell against the city of Detroit to re- 
strain the infringement of letters patent 
No. 121,544, granted to Phillips December 5, 
1871, for Improvement in wooden pavements. 
Heard on a charge of violation of a pre- 
liminary injunction.] 

George H. Lothrop, for complainants. 
D. 0. Holbrook, for defendant 

BROWN, District Judge. The defense 
that the members of the board of public 
works were not parties to this bill, and -were 
not served with the writ, was disposed of 
adversely to them upon the preliminary 
argument of this motion. We then held, 
and such -we understand to be the law, that 
an injunction against a corporation is bind- 
ing upon all pei-sons acting for or on behalf 
of the corporation who have notice of the 
writ and of its contents, whether they be 
actually served with it or not. In Welles- 
ley T. Earl of Mornington, 11 Beav. ISO, 
181, an injunction was issued against the 
defendant, but it did not extend in terms to 
"his servants and agents." A motion hav- 
ing been made to commit his agent for a 
breach of the injunction, it was held ir- 
regular; but it was afterward decided that 
if he had knowledge of the writ he might 
be committed for the contempt, although 
not for the breaeb of the injunction. See, 
also. People v. Sturtevant, 9 N. Y. 263, 267; 
Bank Com'rs t. City Bank of Buffalo [6 
Paige. 497]; 1 Barb. Oh. Prac. 633; High, 

1 [Reported by William Searcy Flippin, Esq., 
reprinted by Hubert A. Banning, Esq., and 
Hem-y Arden, Esq., and here republished by 
permission.] 



Inj. §§ 853, 854, 862, 863; Safford v. People, 
85 111. 558. 

As respondents in the first allegation of 
their affidavit admit they had notice of the 
injunction, I think they are bound to obedi- 
ence of the writ, and it only remains to de- 
termine Tt^hether they have been guilty of 
a violation. The authorities are full and 
conclusive to the point, and, indeed, it was 
admitted upon the argument that respond- 
ents were not entitled to claim in defense 
that the patent was invalid or the writ im- 
providently granted. People v. Sturtevant, 
9 N. Y. 263; Sullivan v. Judah, 4 Paige, 444; 
Russell V. East Anglian Ry. Co., 1 Eng. Law 
& Eq. 101; High, Inj. § 873. The patent 
has been upheld hy the decisions of at least 
two courts before the commencement of this 
suit, a fact which is, in ordinary cases, 
sufficient to authoi-ize a preliminary injunc- 
tion. If, in the meantime, respondents had 
become satisfied that it was invalid, the 
proper procedure was to make a showing of 
this fact and apply for a dissolution. If the 
court had jurisdiction to issue the writ. It 
should be obeyed until it Is dissolved. I 
should feel no hesitation, however, in pass- 
ing upon the validity of this patent, so far 
as any defenses may exist which were not 
brought to the attention of the circuit judge 
Tipon the oi'iginal hearing. 

Had respondents simply carried out the 
contracts made by them for paving the 
streets in question, I should have felt little 
difficulty In holding them innocent of any 
violation of this writ. The claim of the 
complainants' patent Is in the following 
words: "What I do claim as my invention, 
and desire to secux-e by letters patent, is a 
wooden pavement composed of blocks of 
any desired wood, cut from the trunks or 
branches of trees or saplings, of any desired 
length, in their natural form, the bark only 
being removed, placed with their fibres ver- 
tical, upon a bed of broken stone and gravel 
or sand, or either of them, the spaces be- 
tween the blocks being filled with gravel 
or sand, the whole made compact by ram- 
ming, rolling, or other proper method, as 
herein shown and described." 

In his specification he says distinctly that 
he does not claim, broadly, the use of wood- 
en blocks in the state In which they are cut 
from the tree or branches, nor the founda- 
tion of stone or gra,vel, nor the filling of the 
spaces between the blocks with sand or 
gravel, separately considered. In other 
■words, he claims a combination, but not the 
separate elements of the combination. 

A party may lawfully use wooden blocks 
in their natural form, or the foundation or 
filling of stone or gravel, but he cannot use 
them both without being guilty of an In- 
fringement. The specifications of the con- 
tracts made by respondents called for the 
use of "blocks, stripped of bark, of irregular 
or octagon shape, sawed from cedar timber," 
a material departure from the wooden 
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blocks cut "in their natural form," as spe- 
cified in complainants' claim. This was 
evidently the theory of the city counselor, 
who, in Ms affidavit, states that after the 
service of the injunction he advised the 
board of public works "that no more pave- 
ment which they had been laying, known as 
the round cedar-block pavement, could be 
laid while said injunction remained in force; 
that thereupon it was proposed to split 
and divide the round cedar blocks, and make 
them into irregular shapes, and not use the 
block in its natural form;" and that he ad- 
vised the board that such use would not 
be an infringement of the complainants' 
patent; and the printed forms of contract 
which had been previously used, and which 
provided for blocks of a "round cylindrical 
shape," were changed so as to require the 
use of blocks of irregular and octagon shape. 

The difficulty is, that while his advice was 
followed in making the conti-acts, it was dis- 
regarded" in laying the pavements. The ac- 
tual block laid was cut from the trunks and 
branches of trees or saplings In its natural 
form, precisely as is claimed in complainants' 
patent, except that a segment of from half 
an inch to one and a half inches in thickness 
was split from one side of each block. I re- 
gard this aS plainly a subterfuge. The sli- 
cing off of this strip did not materially change 
the forms of the blocks^ and was of no pos- 
sible utility in laying the pavement. It was, 
perhaps, intended to be a compliance with 
the advice of the city counselor that the 
blocks must be split and used in an irregu- 
lar shape in order to avoid the patent But 
nothing is better settled in the law of pat- 
ents than that identity Is not affected by col- 
orable differences, that regard is had to sub- 
stance and not form, the inquiry being wheth- 
er the infringing machine is the same in 
principle as that patented. Curt. Pat. 309; 
Seymour v. Osborne, 11 Wall. [78 U. S.] 516. 

I do not think the affidavit of the respond- 
ents exonerates them from a participation in 
this infringement. They swear that the in- 
spectors were instructed by them that the 
blocks must not be used nor laid in their 
natural form; that such blocks must be split 
and their form made irregular, and that no 
round block in its natural form must be ac- 
cepted, and that the patent of complainants 
must not be infringed; tnat whenever they 
discovered blocks in the natural form being 
used they ordered them taken up; and that 
if any pavement was laid in violation of the 
injunction, it was so laid contrary to their 
directions. 

It is, however, the duty of the board of 
public works to supervise the grading and 
paving of all streets. 3 Sess. Laws 1873, 
p. 178, § 8. In their affidavit they admit 
they reported to the common council that the 
contracts had been performed and the work 
accepted, but claim they did so upon the 
report of the inspectors having charge of the 
work that the same was done according to 
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the several contracts therefor, and that if the 
conti'actors laid the pavement in such man- 
ner as to violate the injunction, it was done 
without their knowledge, and that the ac- 
ceptance of such pavement was not a viola- 
tion on their part of the injunction, when the 
same was laid without their knowledge and 
consent. But their affidavit is not incon- 
sistent with a knowledge upon their part 
that the only alteration of the wooden blocks 
consisted in splitting off the strip, as above 
specified. This was a nominal compliance 
with their instruction not to use the block 
in its natural form, but to split it, and pos- 
sibly they may have considered that this was 
sufficient to avoid the patent; but if they 
accepted anything less than the literal per- 
formance of the contract, requiring the 
blocks to be cut in an irregular or octagon 
shape, tiiey did so at the peril of violating 
this injunction. 

In view of their duties, in connection with 
the paving of the public streets, to super- 
vise the work and to rex>ort the completion of 
the contract to the council, and also in view 
of the fact that in the performance of these 
duties they could scarcely have been ignorant 
of the manner in which these pavements 
were being laid, I must hold them charge- 
able with knowledge of and participation in 
the violation of this injvmction committed, 
in the use of 'this evasive block. To render 
them liable It is not necessary they should 
have actually committed the breach in per- 
son; but if they were present, -aiding and 
abetting the commission of the act, prompt- 
ed it to be done by other persons, or, hav- 
ing charge of a public work like this, permit- 
ted their contractors to depart from the let- 
ter of the contract, and accepted the report 
of the inspectoi^ with approval of work so 
done, they are liable for an infringement and 
guilty of disobedience to the writ. High, 
Inj. § 861; Blood v. Martin, 21 Ga. 127; 
Stimpson v.- Putnam, 41 Vt. 238; St. John's 
College v. Carter, 4 Mylne & O. 497. Even if 
the city counselor had advised the use of this 
particular block, (which he does not seem to 
have done.) or respondents had acted con- 
scientiously and in good faith, it yvould be no 
justification, though the court might consider 
these facts in fixing the penalty. High, Inj. 
§§ 849, 851. 

I do not regard the fact that the complain- 
ants, FarweU & Robinson, may have been 
interested in paving certain streets, as es- 
topping them from setting up a violation of 
the injunction by respondents in paving oth- 
er streets. They would undoubtedly have a 
right to take a contract directiy for the pav- 
ing of "Woodward avenue, for instance, with- 
out thereby assenting that other pai-ties 
should pave Jefferson avenue with their 
pavement. Indeed, the very object of this, 
as of all other patents, is to enable the pat- 
entee to maintain a monopoly of laying his 
pavement during the life of the patent. The 
estoppel would extend ho farther than to 
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prevent them claiming an infringement in 
respect to tlie particular sti-eets wliicJi they 
were interested in paving. They make no 
claim for either of these streets. 

Complainants' counsel insists Tvith great 
earnestness that, instead of imposing a fine 
upon respondents for a violation of this in- 
junction,' the court should require them to 
pay to complainants a sum sufficient to in- 
demnify them for the actual loss or injury 
that has been produced by the infringement, 
viz.: their usual royalty of sixteen cents per 
squai-e yard. Without determining whether 
the couit has power to make this order in 
the absence of a statute to that effect, (al- 
though the authorities would seem to sustain 
complainants' view upon this point,) it is 
clearly a matter of discretion. I think the 
penalty should not be imposed in this case, 
for the following reasons: 

1. While the violation of the injunction 
was willful in the eye of the law— i. e., in- 
tentional—it was not willful in any odious 
acceptation of the term. The respondents 
were acting in an official capacity in the 
discharge of a public duty, and derived no 
personal benefit whatever from the infringe- 
ment. They may possibly have believed 
that they were following the advice of the 
city counselor, and were not, in fact, violat- 
ing the injunction. 

2. The complainants will derive no benefit 
from the immediate payment of the royalty. 
The city is amply responsible for any decree 
they may finally recover, and interest will 
follow upon the ascertainment of the amount, 

3. If this order were made respondents 
would be obliged to pay sixteen cents per 
yai'd royalty upon eighteen thousand three 
hundi-ed and twenty-nine yards of pavement 
already laid, and fifteen thousand one hun- 
dred and eighty-one yards conti-acted for 
but not laid, making thirty-three thousand 
five hundred and ten yards, at sixteen cents, 
JSSjSei.eO. This sum %vouid have to be paid 
by the respondents personally, with no def- 
inite assuiunce that they would be reim- 
bursed by the city. It seems entirely clear 
that complainants should not call upon this 
court to order the payment of this large 
amount. 

4. The patent may in the end be held in- 
valid, in which case the complainants will 
have received a large amount of money to 
which they were not justly entitled, and the 
city be driven to long and doubtful litiga-' 
tion to recover it back. I find no patent ease 
where this course has been pursued for viola- 
tion of a preliminary injunction. 

Respondents, however, being guilty of a 
violation of this injunction, will be required 
to pay a fine of fifty dollars each, together 
with the costs of this motion, and a counsel 
fee of fifty dollars, and to stand committed 
till the terms of this order are complied with. 

NOTE. Subsequent to this decision .Judge 
Bx-own ruled that the patent issued to Rob- 
ert C. Phillips, No. 121,544, was void for -want 



of novelty and invention. [Case No. 11,100.] 
Judge Emmous had sustained the vahdity of 
this patent in a suit brought by comphiinants 
against the city of Cincinnati. There wore pro- 
duced before the first named judge, as he states, 
three most important exhibits, which claimed 
to be in anticipation of complainants' patent, 
and that were not before Judge Emmons. 

[An appeal was taken to the supreme court, 
where the decree rendered in Case No. 11,100 
was affirmed. Ill U. S. 604, 4 Sup, Ct. 5S0.] 
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Case ISTo. 11,102. 

PHILLIPS V. INSURANCE CO. OF PENN- 
SYLVANIA. 

[1 Jour. Jur. (1821) 250.] 

Circuit Court, Pennsylvania.! 

■VAi.UATro:s of Foreign Coin — Private Contkacts 

— Usage- Making Insurance— Cargo 

Invoiced i>t Rupees. 

[1. The act of March 2, 1799, § 61, fixing tlie 
value of the rupee at 55^ cents, was only for 
the purposes of ascertaining the amount of 
customs duties, and had no effect in determining 
the value of the rupee in respect to contracts 
between private parties, as in case of the insur- 
ance of a cargo invoiced in rupees.] 

[2. Where it was alleged that, in effecting in- 
surance upon cargoes from India, it was the 
custom of merchants to contract in reference to 
the valuation of the rupee fixed by the act of 
congress for purposes of customs duties, held, 
that the burden was upon the party alleging the 
custom to show that the other party as well as 
himself contracted in reference to it, or, if this 
was not actually true, to show that the custom 
was so general and notorious that both parties 
must have had it in mind.] 

[3. In determining the amount to be paid for 
loss of a cargo from Calcutta which was invoiced 
in rupees, the rupee should be estimated at its 
actual value in Calcutta when the cargo was 
purchased.] 

Construction of the act of congress, 2d 
March. 1799, in relation to foreign coins. 

Usage of merchants. 

This was an action of covenant on an open 
policy of insurance for twenty-one thousand 
dollars on goods on board the ship Nancy 
fi-om Calcutta to New York. There was no 
dispute as to the ownership or loss. The only 
question was as to the amount of the plain- 
tiff's interest on board. The plaintiff's invoice 
at Calcutta was 109,925 sicca rupees; 9 an. 
2 p. There had been previously insm'ed at 
other offices 91,591 dollars 25 cents. The 
plaintiff's point was, that in estimating the 
amount of the invoice the rupee should be 
calculated at 55% cents, which left 19,367 dol- 
lars 43 cents uncovered by the previous pol- 
icies and insured at the defendants' office. 
The defendants contended that a rupee shotild 
be estimated only at 47% cents, at which rate 
only 3353 dollars 12 cents were to be paid. The 
insurance was effected on the 26th December, 
ISOO, at which time the plaintiff gave his note 

1 [District and date not given.] 
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at seven months for 2100 dollars, the premi- 
um on the whole sum of 21,000 dollars at ten 
per cent The abandonment, proof of loss, 
&c,, were made m January, 1801. The defend- 
ants then refused to pay more than 3353 dol- 
lars 12 cents, alleging short property, as ahove 
stated. On 29th July, the plaintiffs note for 
the premium hecame due, and was paid at 
the Bank of Pennsylvania, where it had been 
deposited for collection, and the amount was 
carried to the a-edit of the defendants on tbe . 
boolis of the bank. To show that the rupee 
ought to be estimated at 55% cents, the plain- 
tiff relied upon: 1. The act of congress of 
March 2, 1799, § 61,-4 Laws [Folwell's Ed.] 
379 [1 Stat. 673],— fixing the value of the 
rupee at 55^/^ cents. 2. The custom and un- 
derstanding of merchants, who had always 
taken that to be the rule, and had made their 
estimates accordingly in efCeetinginsurances. Tn 
support of this position they produced as wit- 
nesses several eminent merchants engaged in 
the India trade, who testified that in making 
their insurances so as to cover their risks, they 
had estimated the rupee at 55^4 cents, eonsidei-- 
ing the value to be fixed by the act of congress, 
and this they believed to be the general un- 
derstanding among merchants, and the guide 
by which they had been regulated in calculat- 
ing the amount they were to insure. The 
witnesses stated that they had paid.premimns 
upon the calculation of that estimate of the 
rupee, and if a lower one was now established, 
the insured in numerous policies would have 
claims to a large amount for return premium. 
Only one case, however, was adduced in which 
a loss had been paid at 55% cents, and this 
was the ease of the ship Lewis, insured at Bal- 
timore, and done without objection. In the 
case of The Mermaid, the Insm-ance Company 
of North America refused to settle upon an 
estimate of 55% cents to the rupee, but of- 
fered 55, which was accepted by the agent of 
the insured, he thinking it better, as he said, 
to take that than to have a controversy. Tlie 
loss in the case of The Washington [unre- 
ported], in 1797, was compromised at 52%. 
The case of The India [unreported], in 1800, 
was upon a return premium, and the rupee, 
in that case, was estimated at 55% cents. The 
witnesses all testified that they considered 
55% cents as an estimate above tiie real value 
of the rupee, but as the government had 
adopted it, they had adopted it also. Repre- 
sentations had been made to congress by the 
merchants, and it was now reduced to 50 
cents; but this was since the insurance in 
question. 3. The cost of the rupee at Bengal 
to the plaintiff at the time he pm'chased his 
cargo. The supercargo stated in his deposi- 
tion that a great part of the cargo at Cal- 
cutta was purchased with tne avails of bills 
of exchange drawn by the captain upon Lon- 
don at six monihs' sight, at the rate of 2s. 8d. 
sterling the rupee, and that goods could not 
be purchased at that time upon better terms 
for cash than for those biUs. 4. That the de- 
fendants, by receiving the whole premium. 
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after knowing that its amoimt was founded 
upon the calculation of 55% cents to the rupee, 
had affirmed and adopted that estimate, and 
were thereby concluded from objecting to it. 

The defendants contended that, the policy 
being open, they were bound to pay only the 
real value of the goods at the place of ship- 
ment; and, that value being expressed in ru- 
pees, the?" mode of ascertaining it in dollars 
was by comparing the value of one in ex- 
change for the other at Calcutta. They there- 
fore called several witnesses who proved tliat 
the average exchange of rupees and dollars 
at Calcutta, for several years, had been from 
210 to 2U rupees for 100 dollars, making the 
rupee worth from 46% to 47% cents. They 
further testified that rupees were raised when 
bills of exchange on JSui-ope were given for 
them. By an assay of a sicca mpee at the 
mint, its real value was foimd to be 47 cents 
3 mills. 

In answer to the plaintiff's positions they ar- 
gued: 1. That the act of congress fixed the 
value of the rupee only in estimating ad va- 
lorem duties, leaving it, as to, aU other pm*- 
poses, untouched. 2. That no such uniform 
practice was proved as amounted to a custom 
binding on the parties, nor such a general 
understanding as to render it a part' of the 
contract by an implied adoption of it by the 
parties. To show that the defendants had 
not acted upon it, they proved that in August, 
1800, the insured on the cargo of the ship 
George Barclay claimed from them a return 
premium, on account of short property, and 
the office, ascertaining that the rupees had cost 
but 47% cents, allowed the claim, and re- 
turned a part of the premium accordingly. 
The policies on the ship Kichmond, in 179S, 
were valued, and. the rupee fixed at 52% 
cents. 3. That they ought not to be involved 
in the inquiry of what the rupee cost the par- 
ticular merchant This cost varies from a 
variety of cu-eumstances, as whether he buys 
with ready money, or on credit,, with cdsht.oij' 
bills, and, if with bills, the length of sighi 
the credit of the di-awer, the balance of ex- 
change between the place of drawing and that 
diawn .upon, &c. With these the insvirer has 
nothing to do. Tlie fair current market price 
of rupees in exchange for dollars at the time 
of shipment ought to be tlie rule. 4. They 
denied that the receipt of the premium af- 
fii-med the plaintiff's estimate of the rupee. 
The premium is supposed to be paid when tlie 
insm'ance is effected, there being a receipt for 
it in the body of the policy; and when, for 
the convenience of the merchant notes are 
taken, they are always deposited in' "b^k for 
collection, and payment received as a* matter 
of com'se, without any prejudice to either of 
the parties. It might as well be said that the 
plaintiff, by paying the premium, admitted 
himself to be our debtor at the time, and is 
now estopped from saying we were then his. 

The plaintiff's counsel, in reply, contended 
tliat, if the" vabie of the rupee was to be esti- 
mated by its exchange for dollars, the expense 
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of can-j-ing th& dollars to India was fairly to 
be j-eckoned a part of the cost of the rupees, 
so that if the insurance on dollars he ten per 
cent., and the freight fifteen, a dollar in India, 
in exchange for rupees, ought to he reclsoned 
at 125 cents, and then 100 dollars for 212 
rupees make the rupees higher than 58 cents. 

Tilghman & Ingersoll, for plaintifi^, 
Rawle & Lewis, for defendant. 

TILGHif AN, Chief Judge. Insurance is, as 
has been frequently declared, a contract of 
indemnity. The insurer undertakes that, if 
the goods insured are lost by any of the risks 
insured against, he will pay the insured the 
value of those goods at the time and place of 
shipment; and this value is generally to be 
ascertained by tlie invoice. In this case the 
invoice is in rupees. To ascertain, therefore, 
the value of the cargo, the value of the rupee 
must be ascertained. This is the point in dis- 
pute. The plaintilf contends that the rupee 
should be valued at 55% cents. He endeav- 
ors to support his position, 1st By the act of 
congi-ess. 2d. By the custom of merchants; 
or at least a general usage and understanding 
among them. 3d. The actual cost of the ru- 
pee to him, which he contends was also its 
current value at Bengal at the time of the pur- 
chase of the cargo. 

1. It is the opinion of the court, that the 
act of congress does not affect the present 
question between these parties. That act was 
intended to fix the value of foreign coins, 
only for the purpose of ascertaining the 
amount of duties. 

2. No custom, strictly speaMng, is proved, 
or much relied on. But the testimony of sev- 
eral merchants is adduced to show under 
what opinion as to the value of the i-upee 
they effected instances and paid premiums. 
They founded this opinion, not on what they 
imagined was the true value of the rupee, 
but imder an idea that it was regulated by the 
act of congress, and this they say they believe 
to have been the general understanding. But 
it is not brought home to the defendants thac 
they ever acted upon tliis principle. On the 
contrary, in August, 1800, but four months 
before this policy was underwritten, they ac- 
tually returned premium for short property, 
calculating the rupee only at 47% cents. In 
order to make this understanding obligatory 
on the defendants in this case, knowledge of 
it ought to be brought home to them. It is 
not enough that the plaintiff understood it 
so; the defendants must have acted upon the 
same principles, thereby impliedly, though not 
expressly, incorpoiuting it into, and making it 
a part of, the contract When men enter into 
a contract, it is presumed that they proceed 
upon the general piinciples of law. It is not 
competent for one of the parties to vary the 
operation of law in relation to the particular 
contract by alleging that he was governed by 
other principles, or acted in reference to a cer- 
tain usage or understanding prevailing among 
a cei-tain class of men. The other party must 
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have acted upon the same grounds, otherwise 
the general principles and intendment of law 
will prevail. The party, therefore, setting up 
an usage or understanding vai-ying the effect 
of a conti-aet from what it would be by the 
general operation of law, must show that 
both parties acted in reference to it, or, if nor 
actually proved, it must appear to have been 
so general and notorious as to warrant the 
conclusion that both contracted on that 
ground, -n-itli the knowledge and adoption of 
it. This has not been done in the present 
case, and of course this ground does not avail 
the plaintiff. 

3. The actual cost of the rupee to this par- 
ticular party cannot certainly be obligatory 
upon the defendants, or otherwise affect the 
ease than as evidence of its cun-ent value at 
tlie time. 

The real question then is what is the value 
of a rupee in Bengal, or rather what was it 
when the goods in question were purchased. 
This is a matter of fact, and peculiarly a 
mercantile question. The jury must decide 
it from the evidence. Testimony has been 
given of the value of the rupee upon an assay 
at the mint, of its value in India in compari- 
son with dollars, and of its value there in 
compai'ison with sterling money, in purchase 
of bills of exchange. The comparative value 
between rupees and dollars, so faar as fineness 
and weight of coin is considered, is eternally 
the same, and is accurately ascertained by 
the mint assay; and that would be the proper 
guide If its value here were the question. 
But as the question is the commercial value 
of the rupee in Bengal, where it seems to he 
an article of commerce and subject to some 
fluctuation, the mint assay is not conclusive 
In this case. The comparative commercial 
value in India between dollars and rupees is- 
probably not very different from the real in- 
trinsic value, judging either from the testi- 
mony or the nature of the subject; and there 
appears to be no. objection to taking this com- 
parison as the guide. The comparison with 
bills seems to be more fluctuating, and de- 
pendent in a degree upon circumstances by 
which the Insurer 'cannot be affected. It af- 
fords, therefore, in general, not so safe a 
guide. Though in this particular case, if the 
jury give full credit to the supercargo, there 
was no difference in the price of rupees when 
purchased with dollars and with bills. The 
law and the evidence being before the jury,, 
they will estimate the value accoi-dingly. 

It is the opinion of the couii:, however, that 
the expense of carrying the dollars from this 
country to Bengal is not to be taken at all 
into the calculation; otherwise the subject 
would be involved in endless questions. Nei- 
ther was the receipt of the premium such an 
affirmance of the plaintiff's estimate of the 
value of the rupee, as to preclude the defend- 
ants from now controverting it. The defend- 
ants had given notice to the plaintiff that they 
objected to pay the whole amount of the poli- 
cy, on the gi'ound of slioi-t propeiiy. The 
point in dispute was fully understood. Dur- 
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ing the controvei-sy the note falls due. Being 
in hank, it is paid in the ordinary coiu-se of 
husiness, witliout beuig intended hy either 
party to affect the matter in dispute, and in 
point of law it does not affect it 

The jury found for the plaintiff his whole de- 
mand, grounding themselves, as was understood, 
on the testimony of the supercargo, or more proh- 
iibly because it was an insurance case. 
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Case No. 11,103. 

PHILLIPS et al. v. LOWNDES.' 

[1 Cranch, 0. 0. 283.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1805. 

EXECUTIOS— CODSTEKMANDTSD AT REQUEST OP DE- 
FENDANT— NEW EXEGDTIOS. 

When an execution is pountermanded at the 
request of the defendant and for his accommoda- 
tion, the plaintiff may have a new execution, 
after the year and day, without scire facias. 

The plaintiffs had obtained judgment 
against the defendant at July term, 1804. A 
•ca. sa. -was issued, November 8, 1804 which 
was countermanded by the plaintiffs, and a 
fieri facias issued on the 21st Novt^mber, 1804, 
which was also countermanded. On the 29th 
of December, 1803, Mr, Swann, for the plain- 
tiffs, applied to the clerk for a new execu- 
tion, which the clerk declined to issue, as the 
year and day had elapsed since the issuing 
of the last 

Mr. Swann now moved the court to instruct 
the clerk to issue a new execution, and in sup- 
port of the motion filed an affidavit that the 
delay was at the defendant's request, and for 
his accommodation, and cited the case of 
Michell V. Cue, 2 Burrows, 660. 

Upon the authority of which x;ase, THE 
COUE.'t permitted the plaintiff to take out 
his execution, leaving it open to a motion to 
quash, at its return. THE- COURT also ex- 
amined the following authorities: 2 Show. 
235; earth. 283; Comb. 232; 2 Just Inst 
471; Co. Litt. 290b; 2 Leon. 77^ 78, 87; 3 
Leon. 259; 4 Leon. 44; 1 Sid. 59; 1 Keb. 
159; 6 Mod. 288. 



Case ISTo. 11,104. 

PHILLIPS V. M'CALL et aL 

[4 Wash. CO. 141.32 

Circuit Court, E. D. Pennsylvania. Oct Term, 
1821. 

Salvage— What is Salvage Seuvioe— Captore 
— SmpwitECK. 
1. What is, and what is not a service, which 
will or will not entitle those who are engaged in 
it to salvage. 

1 [Reported hy Hon. William Cranch, Chief 
JudKe.3 

2 [Originally published from the MSS, of Hon. 
Bushrod Washington, Associate Justice of the 
supreme court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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2. Effect of capture on the contract between 
the owners, and the master and crew of the 
captured vessel. 

3. The duties of the master and crew in case 
of capture and shipwreck. 

This is an appeal from a pro forma decree 
of the district court, which dismissed the libel 
t>f the appellant, surgeon on board the .Mer- 
cury, for salvage. 

The libel sets forth, that the ship sailed 
from Philadelphia to Calcutta in the year 

1809, where shel took in a valuable cargo, and 
on her return voyage, was, on the 8th of May, 

1810, when near the island of Madagascar, 
captured as prize by a French national frig- 
ate. That all the officers of the Mercury, 
the master, the carpenter, the two supercai- 
goes, and the libellant excepted, and the 
whole of the crew, with the exception of three 
ordinary seamen and one boy, were taken out 
of her, and were replaced by a prize master, 
two midshipmen and a crew of nineteen men, 
and she was ordered to proceed to the Isle of 
France for adjudication, under the Berlin and 
Milan decrees. Three attempts were made 
by the prisoners to retake the ship, in which 
the libellant took an active part On the 21st 
of May, when about ten leagues from the 
Isle of France, the captors discovered a Brit- 
ish frigate in chase of them, and fearhig they 
would be overhauled, they determined to 
bum the prize, and to endeavour to reach the 
Isle of Bourbon, in their boats. The captain 
of the Mercury, the two supercargoes and the 
libellant, in as forcible a manner as possible, 
by declaring that at every risk they would 
resist an attempt to burn the ship, and by 
their resolution and interference, prevented 
the same from being executed. The near 
approach of the British frigate induced the 
prize master to propose to give up the ship 
to the master and the other persons, on condi- 
tion that he, the master, the two supercar- 
goes and the libellant, would execute an 
agreement in writing, binding themselves to 
reserve one half of the proceeds of the cargo 
for the captors, should the ship arrive in safe- 
ty at any port This offer was accepted, and 
the agreement having been executed as re- 
quired, the prize-master and crew left the 
ship in the long boat The libel then states 
the safe arrival of the ship at St. Helena, in 
fiftj^-four days after she was restored, after a 
tempestuous and dangerous navigation, ren- 
dered peculiarly laborious on account of the 
few hands left on board; the libellant per- 
forming, during- the whole time, the duties of 
a seaman. Having obtained an addition to 
their crew at St Helena, the ship proceeded 
on her voyage, and arrived in safety with her 
cargo at Philadelphia. The libel then states, 
that the libellant forbore to interpose a claim 
for salvage, after his arrival at Philadelphia, 
in consequence of assurances of aid and ben- 
efits given to him by many of the owners of 
the cargo. Early in the year 1811, the libel- 
lant went to Canton, and returned to the 
United States in the year 1815. The libel 
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concludes with the usual prayer that the court 
will decree him a reasonable compensation, 
by way of salvage, for his services in assisting 
to save the ship and cargo. 

The answer of the owners denies that any 
plan was concerted, or efforts made, to regain 
the possession of the ship from the captors, 
as charged in the libel; and that if any such 
was thought of, it was abandoned by its au- 
thors. The answer further states that the 
ship and cargo were voluntarily abandoned 
by the captoi-s in consequence of the appear- 
ance of the British frigate; it admits the 
ransom of the ship and cargo, by the agree- 
ment stated in the libel, but denies that the 
libellant contributed, in any degree, to pre- 
vent the ship from being burnt by the cap- 
tors, but that the same was effected by the 
persuasions of the supercargoes. The re- 
spondents allege, that from the arrival of the 
vessel at Philadelphia, for tiiie space of more 
than five years, the libellant never asserted 
claim, or ever solicited any additional com- 
pensation for extraordinary services; and 
they deny that any assurances of aid and ben- 
efit were given to him by the owners, on ac- 
count of such services; that a sum of money 
was bestowed by the owners and others con- 
cerned, upon the captain and crew, for their 
extraordinary services in navigating the ves- 
sel, and that a piece of plate was on the same 
account presented to the libellant and the 
supercargoes, and accepted by them, without 
the intimation, by either of them, of a wish 
to receive a pecuniaiy compensation. That 
an ample indemnity was given against the 
ransom bill, to the persons who executed the 
same, with which, and the recompense above 
mentioned, the libellants and the other per- 
sons on board have acquiesced, imtil the in- 
stitution of this suit. That if a right of sal- 
vage ever did exist, it ought, after so great 
a length of time, after the absence and death 
of the witnesses, and the settlement of the 
concerns of the ship and cargo, to be con- 
sidered as having been abandoned. 

It was proved by the deposition of the cap- 
tain of the Mercury, that the French captors 
toot from the ship thirteen of her crew, in- 
cluding the officers (the witness excepted); 
and put on board nineteen men and three 
midshipmen from the prize ship, and ordered 
her for the Isle of France. That afterwards, 
iipon the approach of the British frigate, the 
captws threatened to bum the prize, and to 
malse off to the Isle of Bourbon, about three 
miles distant, in the long boat The witness, 
the libeUant, and the supercargoes, declared 
that they would remain by the ship, and be 
burned in her; that no other resistance was, 
or could have been made, as the prize crew 
were all on deck, so the prisonei-s dai-ed not 
make any show of force. The only circum- 
stance which induced the captors to give up 
the ship was the acquiescence of the witness, 
the supercargoes and the libellant (who re- 
monstrated strongly against the threatened 
destruction of so valuable a cargo) in the of- 



[19 Fed. Cas. page 5 18 J 

fer made by the captors, that they should 
sign a mnsom bill, agreemg to resei-ve for the 
captors one half of the cargo at any port 
where the cargo might be sold. As soon as 
this agreement was signed, the captors left 
the ship in the long boat. This witness speaks 
of the plans formed by himself, the libellant, 
and the supercargoes to retake the ship; but 
that they were discovered each time, and 
were unable to execute their designs. He 
fm-ther states that the force left on board 
for the navigation of the ship, at the time 
they were abandoned by the captors, consisted 
of four inexperienced coloured men, the car- 
penter and boy, exclusive of the witness, the 
libellant and the supercargoes, and two of the 
prize crew, who concealed themselves on 
board until after the captors had left them, 
one of whom was very serviceable; that they 
were exposed to violent storms on the voyage 
to St Helena, and to great and incessant la- 
bour and fatigue. In respect to the particular 
services rendered by the libellant, the wit- 
ness states that he could not, and did not stir 
about never went aloft but "for his own 
amusement and did no duty of any sort, ex- 
cept to hold the glass, and now and then to 
jog at the pump, and that seldom. Some- 
times he helped to pull the ropes on deck, but 
not often, though he generally did it when he 
was asked; all the severe duty fell on the 
witness and crew, the supercargoes and li- 
bellant doing comparatively nothing, except 
that Mr. Bispham sometimes steered. 

It was further proved that after the libel- 
lant left the United States for Canton in July, 
1811, the underwriters sent to his mother's 
house, where he had resided, a piece of silver 
plate as a compliment with an inscription 
commemorative of his services in assisting to 
rescue the Mercury and her cargo from the 
French captors, and in the subsequent navi- 
gation of the ship. 

C. J. Ingei-soU, for appellant 
Binney & Sergeant for appellee. 

WASHINGTON, Circuit Justice. The ad- 
vocates for the appellant have relied upon 
two grounds, on one or both of which, they 
have endeavoured to maintain the claim foi- 
salvage. The first is the management and 
address by which the possession of the ves- 
sel and cargo was obtained from the captors; 
the second, the labor and peril encountered 
by the libellant in her subsequent navigation 
to Philadelphia. 

1. The address practised for the purpose 
of recovering possession of the ship was, as 
the captain has related the transaction, al- 
most entirely of a negative character; for 
he swears, that the only circumstance which 
induced the captors to restore the ship was 
the acquiescence of himself, the two super- 
cargoes, and the libellant, in the offer made 
by the captors that they should sign a ran- 
som bill, agreeing to reserve for the captors 
one half of the cargo at any port where it 
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might be sold; and as soon as this agree- 
ment was signed, the captors left the ship 
in the long boat It is true they remonstrat- 
ed against the threatened destruction of so 
valuable a cargo, and even went so far as to 
declare the desperate resolution of remaining 
on board, and participating in the fate of the 
ship. Whether the captors placed much con- 
fidence in the sincerity which dictated this 
heroic threat of self devotion, or cared very 
much whether it were carried into execution 
or not, Is more than I can say. But one 
thing is perfectly clear, that if they felt a 
wish to prevent it, it was entirely in their 
power to do so, as the captain swears that 
no otUer resistance was, or could have been 
made, as the prize crew were all on deck, 
and the prisoners dared not to make any 
show of force. I strongly suspect, therefore, 
that the captors were as little influenced 
in their conduct by the threat, as they wer^ 
by the remonstrances of those persons, and 
that, looking exclusively to their own inter- 
est, they thought it would be better to secure 
one half of the cargo, than to hazard the 
loss of the whole by a re-capture. I pass 
over the plans which were formed by these 
persons to retake the ship, with this obser- 
vation, that as they were not successful, and 
indeed they were not even evidenced by 
any overt act, they had no other merit than 
that of good intentions. The only question 
then is, whether the signing of the ransom 
bill can be considered as a salvage service 
performed by any of the parties to it? That 
the owners derived a benefit from the act, 
may readily be admitted; but where is the 
merit which can entitle the signers of that 
instrument to a reward? They recovered 
their liberty, preserved the half of their own 
property on board, and had possession of the 
ship and cargo for their complete indemni- 
fication. Tranter v. Watson, 2 Ld. Raym. 
931; Yates v. Hall, 1 Term E. 73. The ran- 
som bill does not oblige them to pay a gross 
sum, which by any accident might exceed 
the value of the cargo; but merely stipulates 
that the proceeds of one half of the cargo 
should be reserved for the captors, in case of 
safe arrival at some port in the United 
States. 

The argument most relied upon by the li- 
bellant's counsel was, that the capture put 
an end to the contract between the owners, 
and the officers and crew of the vessel; and, 
consequently, that their subsequent acts to 
save the property were merely voluntary, 
and not enforced by any duty which bound 
them to the owners. I admit the efEeet of a 
capture to be, to a cei-tain extent, such as is 
contended for; but I cannot as easily yield 
my assent to the conclusion which the coun- 
sel would draw from this admission. Wig- 
gins V. Ingleton, 2 Ld. Raym. 1211. It is 
Strictly true, that capture, so long as it con- 
tinues, puts an end to the claim for wages; 
but if the ship be recaptured, and perfoi-ms 
the voyage, by which she earns freight, the 
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right to full wages is revived. So, if the 
vessel be taken in by the original captors 
for adjudication, the master and crew can- 
not, without a breach of duty, abandon the 
ship to her fate. The master, in particular, 
although his duties, as such^ ceased by the 
capture, continues, by intendment of law 
arising out of the necessity of the case, the 
agent of the owners, and in that character 
duties are imposed upon him which he is 
not at liberty to decline; and although his 
claim to wages is defeated, he is nevertheless 
entitled to a reasonable compensation for 
his services as agent, even although the ves- 
sel should be condemned. Abb. Shipp. 285: 
Bergstrom v. Mills, 3 Esp. 36; Smith v. Gil- 
bert, 4 Day, 103. As to the seamen, it has 
been decided by the judge of this district, 
that they are bound to await the sentence of 
the court in the first instance, and if the ship 
be acquitted, to rejoin her, in which case 
they will be entitled to full wages upon the 
termination of the voyage. The Elizabeth 
[Case No, 1,657]. If, instead of a recapture 
or acquittal, the vessel is ransomed, the 
owner is considered as a purchaser, and the 
right to antecedent wages is gone. Wig- 
gins V. Ingleton, 2 Ld. Raym. 1211; Yates v> 
Hall, 1 Dum. & E. [l Term R.] 79. 

In like manner shipwreck puts an end to 
the contract between the owners, and the 
master and crew, so far as it concerns their 
claim to wages; and yet the latter cannot, 
without a breach of duty, abandon the prop- 
erty, as if they were entire strangers to the 
owner, and aliens to his interest. On the 
contrary, it is the duty of the master, to 
whose cai-e the safety of the ship and cargo 
were confided, to employ all his courage, 
skill, and industry in their protection and 
preservation; and of the seamen, to use their 
best endeavomrs to save what they can of the 
merchandize; and, in proportion to their suc- 
cess, they will be entitled to wages out of 
what is saved, or to a reasonable compensa- 
tion for their labour and exertions to save 
tOie pi-operty. Abb. Shipp. 277; 2 Marsh. Ins. 
527. But I can find no authority in support 
of a dictum by Abbot (Shipp. 278) that the 
seamen are entitled, as well as other per- 
sons, to a compensation by way of salvage. 
By the Laws of Oleron, the master is bound 
to allow them a reasonable consideration for 
preserving a part of the cargo, so as to ena- 
ble them to return to their own country; and 
it is pretty clear, that the allowance made 
to the seamen by the different ancient ordi- 
nances, is not as salvage, but as a reasonable 
compensation for their labour and exertion 
in saving the whole or part of the cargo, or 
as wages for their past services. 

Upon the whole, it would seem, that, al- 
though the contract between the owner, and 
the master and crew is put an end to by 
capture or shipwreck, in respect to wages, 
the latter are not discharged from certain 
obligations in respect to the safety of the 
property. If the master, acting for the bene- 
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fit of his owner, can regain possession of the 
ship by a ransom, or by a purchase after 
capture and condemnation, he has full au- 
thority to do so, and, in the exercise of such 
authority, he is strictly within the line of his 
duty. If, by such acts, or by personal labour 
in case of shipwreck, the master and crew 
render a service to the owner, it is not a 
meritorious service; their conduct on such 
occasions being such, and such only, as the 
owner had a right to expect from them. 

As to the physician or surgeon, although 
he is not, sti-ietly speaking, an oflScer or sea- 
man, he is a member of the family, placed 
on board by the owner, engaged in the serv- 
ice of the ship, and bound by contract to per- 
form certain duties; and although he might 
not have violated any positive obligation 
which the nature of his employment imposed 
upon him, by refusing to sign the ransom 
bill, his signing it was, nevertheless, an act 
which the owners had a right to expect from 
him, pai-tieularly as he assumed thereby no 
possible risk, either to his person or property. 
If such an act could possibly be exalted into 
a salvage service, it is much to be wondered 
at that this is the first attempt which has 
been made to obtain a reward for having 
rendered it We find cases of suits brought 
upon ransom bills, and by hostages, to com- 
pel the owner to discharge them, or to en- 
force agreements made with them by tne 
master, to induce them to become hostages; 
but I have met with no case, where even an 
Postage, who had suffered a long confine- 
ment, in consequence of the ransom, and of 
a voluntary act of his own, has set up a 
claim for a reward, beyond what may have 
been promised him by the master. If the 
libellant is not entitled to salvage, on ac- 
count of his conduct, up to the time when 
the ship and cargo were ransomed and re- 
stored to the master; the second inquiiy will 
be, is he so entitled because of the assistance 
which he afterwards afforded in navigating 
the ship to the United States? 

Whatever may have been the legal effect 
of the capture, while it continued, upon the 
contract between the owners, and the offi- 
cers and crew of the vessel, it must be admit- 
ted, .that all their rights and duties revived 
after she was restored; and I hold it to be 
quite immaterial to the present question, 
whether the old contract was revived, or 
whether the officers and crew were to be 
considered as impliedly entering into a new 
contract with the owners, to complete the 
voyage to the United States. In the case of 
The Harmony [Case No. 2,871], the learned 
judge of the district court decided, that the 
contract with the master and crew was mere- 
ly suspended by the capture. 

Mr. Buller, in the case of Yates v. Hall, 
1 Durn. & B. [1 Term R.] 79, states the rule of 
law to be, that by capture, the wages are 
lost; and he considers the ransom as a new 
purchase of the vessel and cargo, the con- 
sequence of which would be, that the claim 
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to subsequent wages would rest upon an im- 
plied new contract for the residue of the 
voyage. But however this may be, it seems 
quite clear, that the relation of the master 
and crew to the ship, and their duties, are 
precisely the same as they were previous to 
the capture. No extremity of labour or of 
peril in the navigation of the ship, can en- 
title them to a reward beyond their wages, 
because the nature of the sei-viee in which 
they engage exposes them to extraordinary 
peril and labour, in particular emei*gencies; 
and they contract to encounter them in con- 
sideration of the wages stipulated to be paid 
them. They have, therefore, no merit In 
mailing such exertions, because they do no 
more than what their duty lequires of them; 
besides which, as their wages depend upon 
the arrival of the vessel, and her earaing 
freight, they have an interest in making 
tiiem. If the vessel should be attacked by 
pirates, or by an enemy, by means of which, 
or of some pestilential disorder, two-thirds 
of the crew should be swept away, it surely 
could not be contended that the increased 
peril and labour to which the survivors 
would thereby be exposed in navigating the 
vessel, would entitle them to an extra re- 
ward. In the nature of salvage. 

I am aware of no case, in which such a 
claim has been upheld. Salvage, in the case 
of rescue, proceeds upon the ground before 
mentioned, that the contract was put an end 
to by the capture; and consequently the serv- 
ice rendered, besides being voluntary, ana 
ultra the duty which the rescuers owed to 
the ownei-s, is one of vei-y extraordinary 
merit, in which human life was jeoparded. In 
the case of Mason v. The Blaireau, 2 Cranch 
[6 U. S.] 240, Tool, one of the crew of the 
vessel saved, was allowed salvage, upon the 
ground that he was discharged from his con- 
tract as a seaman, by the abandonment of 
the vessel by the master and the rest of the 
crew; and consequently, "those principles of 
policy," to use the language of the chief jus- 
tice, "which deny to the mariners of the ship 
salvage for saving the ship, however great 
the peril may be, do not apply to this mai-i- 
ner." In Newman v. Walters, 3 Bos. & P. 
612, the passenger was allowed salvage, be- 
cause, hy assuming the responsibility, and 
performing the duties of the master, he went 
beyond what his duty required of him; and 
Lord Alvanley observes, that if the mate had 
performed the same service, he would not 
have been entitled to salvage. The claim of 
a pilot to salvage, for safely conducting the 
ship into port, is placed by Sir William 
Scott (The Joseph Harvey, 1 a Rob. Adm. 
307), and by Lord Alvanley (Newman v. 
Walters), upon the same ground, namely, 
services performed beyond what his duty as 
pilot required of him. 

It was insisted in this case, that the libel- 
lant was not bound to perform the duties of 
a seaman, being employed exclusively for 
another purpose. But I conceive that what 
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Lord Alvanley says, in respect to the duty of 
a, passenger, wlio is bound by no contract 
to remain witli tlie ship, but may leave her 
TVhenever he pleases, applies, a fortiori, to 
the libellant, who was so bound, and who 
■could not, without a breach of his contract, 
have abandoned the ship. The observation 
alluded to is, "that a passenger who is found 
on board in time of danger, is bound to do 
works of necessity, for the preservation of 
the lives of all on board." Now in this case, 
the services of the libellant were necessary 
tor the common safety; or they were not. In 
the first case, it was his doty to render them, 
and he must seek his reward in the convic- 
tion that he faithfully discharged that dufy. 
In the other branch of the alternative, he 
rendered no beneficial service for which he 
■ought to be rewarded. But i£ it were neces- 
sary to estimate the quantum of service per- 
formed by the libellant, which, for the above 
reasons it Is not, he would be found to be 
totally destitute of merit It appears from 
■Captain O'Connor's testimony, that his serv- 
ices rather fell short, than exceeded wliat he 
had the ability to render; and which, there- 
fore, his duty required him to render. My 
opinion being that the libellant never had a 
-well founded claim to salvage; there is no 
need to decide, whether it was abandoned 
by his acceptance of the piece of plate, and 
his forbearing for so many years to prefer 
his claim. I shall affii-m the decree of the 
■district court with costs. 
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Pi/EADiNG IX Equity— Bill of Review— Decree 
NOT Executed, 

Where on bill of foreclosare by the holder of 
two notes secured by mortgage, neither the bill 
nor decree accounted nor provided for the third 
note, a bill of review" will lie by the defendants, 
-even though the decree has not been executed. 

[This was a bill in equity by Benjamin F. 
■Phillips and others against Samuel S. Mar- 
iner. Heard on demurrer,] 

MILLER, District Judge. Bill of review 
of a decree of sale upon mortgage given by 
Phillips to Gordon to secure three notes pay- 
able to Gordon or bearer. The decree was 
for the payment of two of the notes without 
any mention of the third— and the land, as 
described in the bill was in range 8, and in 
the decree in range 14. These are the prhici- 
pal objections to the decree. The bill sets 
forth that Chase, Perlieu, A. Grignon and Rob- 
ert Grignon have or claim to have some in- 
terest in the land. The bill was taken as con- 
fessed against aU the defendants. There was 

1 [Reported by Josiah H. Bissoll, Esq., and 
here reprinted by permission.] 
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-an appearance merely for Phillips. The bill 
• of review is drawn in the names of all the 
defendants La the original bill, and is sworn 
to by the mortgagor Phillips. 

To this bill the defendant Mariner has in- 
terposed a demurrer and a plea. The demur- 
rer has been argued and submitted, and is 
now to be passed upon. 

The first objecHoh made to this bill, that 
the decree was not executed by the defend- 
ant, nor the amount paid, was disposed of up- 
on the motion to dismiss the bill. A decree 
of foreclosure of a mortgage, and of a sale 
of mortgaged premises, is to be consida'ed as 
the final decree; and the proceedings on the 
decree are a mode of enforcing the rights of 
the creditor. The original decree of foreclo- 
sure is final upon the merits of the controver- 
sy. Proceedings subsequent are a mode of 
enforcing a decree similar to an execution 
at law. It is not essential that the decree 
should be complied with, as, for instance, 
making a deed. In this case I thought the 
bill of review might be sustained upon the 
same principle as in the case of an execution 
executed- Massie v. Graham [Fed. Cas. No. 
9,263]; Wiser v. Blaehly. 2 Johns. Ch. 488; 
Story, Bq. PI. § 833. 

The decree was not taken -by consent ex- 
pressed. It was made upon the bill taken 
as confessed, or upon default. So this ob- 
jection faUs, 

The next objection is that the decree can- 
not be revised upon the application of the par- 
ty not injured by it, and that the holder of 
the third note is not such a party. 

It Is true that an appeal or bill of review 
cannot be sustained by a party not afEected 
by a decree, or not a party of record. The 
bill sets forth that Phillips made and deliv- 
ered to Gordon two notes for ?S00 each, pay- 
able in July, 1851, and 1852, and that the 
mortgage was given to secure §2,400 accord- 
ing to the condition of three certain promis- 
sory notes of same date therewith. The first 
two of said notes are the notes hereinbefore 
described. The decree is for the two notes 
and interest but no mention is made of the 
third, or whether it has been paid or not; 
now if these notes were delivered to the plain- 
tifE as alleged in the bill, by the maker, he 
would know what became of the third, note. 
This suit and decree are for two-thirds of the 
mortgage debt If Mariner is the holder of 
the third note, it probably is satisfied by this 
decree. But if he is not the holder, it may be 
outstanding unsatisfied, and may be claimed 
as a lien upon this land as against the other 
defendants, as terre tenants. Those defend- 
ants are parties to this bill of review and are 
proper parties. A final decree cannot be 
made in equity until all -the parties in interest 
are brought before the com't. Marshall v. 
Beverley, 5 Wheat [18 U. S.] 313. To obvi- 
ate this difficulty in the courts of the United 
States the bill should suggest the reason for 
not making other parties. In a suit demand- 
ing specific performance, all the co-heirs must 
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tie made parties or be accounted for. Mor- 
gan V. Morgan, 2 Wheat [15 U. S.] 290. It Is 
a general rule in equity, that all persons ma- 
terially interested in the matter of the bill as 
plaintiffs or defendants ought to be made 
parties to it, however numerous they may be. 
In Finley v. IT. S. Banli, 11 Wheat. [24 U. S.] 
304:, a subsequent mortgagee obtained a de- 
cree by written consent of the defendant witb- 
out informing the court of a previous mort- 
gage. The court remark: It cannot be doubt- 
ed that Coleman (the first mortgagee) ought 
regularly to have been a party defendant, and 
that had the existence of his mortgage been 
known to the court, no decree ought to have 
been pronounced in the case until he was in- 
ti-oduced into it But this fact was kept out of 
view until the decree was pronounced, the 
sale made, the money paid to the creditor and 
the report of his proceedings returned by the 
marshal. If the manner in which the sale 
was made and the money directed to be paid 
(to the plaintifO be unusual and exceptiona- 
ble, it was done by consent, and the error is 
not imputable to the court The only ques- 
tion presented to the judges by this petition 
(which was a petition of the prior mortgagee 
to be made a party) was whether a decree 
completely executed by a sale of the proper- 
ty and payment of the purchase money 
should be set aside and the suit reinstated for 
the purpose of introducing a party who ought 
regularly to have been an original defendant, 
but who was not shown by any proceedings 
in the cause "to be concerned in interest un- 
til the decree was made and executed." If 
such a proceeding were "admissible in any 
case, * * * it must be where the mischief 
resulting from a rejection of the petition 
would be irremediable." In that case Cole- 
man, the first mortgagee, was not affected 
by the decree. In the case under considera- 
tion the court has notice, by the bill, of the 
third note included in the mortgage, and by 
the decree that the amount of that note is 
not therein included. If the fact had been 
brought directly to the notice of the court the 
complainants would be required to account 
for the third note in some way, or the decree 
would have ordered a portion of the proceeds 
of sale to it If that note is not in the hands 
of the plaintiff Mariner, the land still i-e- 
mains subject to that proportion of the incum- 
brance created by the mortgage. Stevenson 
v. Black, Saxt [1 N. J. Eq.] 338; Betz v. 
Heebner, 1 Pen. & W. 280; Langdon v. Keith, 
9 Vt 299. 

A suit was brought by the assignee of a 
mortgage without making the mortgagee a 
party. A decree was entered for the plaintiff 
which was reversed with costs, with leave to 
amend. Morgan v.- Magoffin, 2 Bibb, 395. 
The decree in this case for the amount of 
two notes without reference to the third is 
an error of record which should be corrected. 



K the decree had directed a portion of the 
proceeds of sale to be applied to payment of 
the thu-d note, it might have stood, for that 
note is entitled to its proportionate share of 
the proceeds. Instead of that Mai-iner, the 
original plaintiff, has received all. See Don- 
ley V. Hays, 17 Serg. & R. 400, and cases 
cited in the opinion. It is the dutj' of the 
court to avoid multiplicity of suits and to pre- 
vent irreparable injury, and for these reasons 
the bill should be maintained. 

NOTE. If a hill of review is improperly filed, 
the proper practice for the defendant is to move 
to strike it from the files; a demurrer admits- 
that it is properly filed. Griggs v. Gear, 3 Gil- 
man, 2. 

As to when bills of review will lie, consult 
2 Daniell, Oh. PI. & Prac. 1576 et seq; Story, 
Eq. PI. § 404. 

A bill of review cannot be sustained upon the 
ground that the court decided wronglv upon the 
evidence. Webb v. Pell, 3 PaiRC. 368; Mani- 
gault V. Deas, 1 Bailey, Eq. 283; Turner T. 
Berry, 3 Gilman, 541; Evans v. Clement 14 
ni. 206; Garrett v. Moss, 22 111. 363. And the 
error must be apparent upon the face of the de- 
cree, and the evidence will not be looked into. 
Story, Eq. PI. § 405; Dexter v. Arnold [Case 
No. 3,856]; Greenwich Bank v. Loomis, 2 
Sandf, 70; Smith, Cb. Prac. 51. Mere error 
in the decree will not suffice. Adams, Eq. 417. 

Before a bill of review can be filed, the origi- 
nal decree must, ordinarily, be performed. 2 
Daniell, Oh. PI. & Prac. 1582: Story, Eq. PI. 
^ 406; Wiser v, Blachly, 2 Johns. Ob. 488? 
Griggs V. Gear, 3 Gilman, 16; Horner v. Zim- 
merman, 45 111. 14; Smith, Oh, Prac. 53; 
Adams, Eq. 417. The only exception to this 
rule is, where, on account of the insolvency of 
the narties to whom the money is to be paid, or 
other good reason specially shown, the rights 
of complainant would be lost by performance 
of the decree; but in such case, the special rea- 
son must be shown in the bill, and leave of the 
court first obtained to file the bill without per- 
formance of the decree. See cases above cited. 

And even if the time for the payment of the 
money under the original decree bad not arrived 
at the time of filing the bill of review, it must 
be paid when the time does arrive, or the bill 
will be dismissed on motion. 2 Barb. Ch, Prac. 
96; Partridge v. XJsborne, 5 Russ. 196, 251; 
Weif, Eq. PI. 90, 

On a bill of review, the court will only con- 
sider the law upon the facts as furnished by 
the original decree; it will not perform the 
functions of an appellate court, Evans v. 
Clement 14 111. 208; Story, Eq. PI. § 407. 

If a party neglects to make his defense at 
law, a court of equity will not relieve him. 
More V. Bagley, Breese, 94; Beaugenon v. Tiir- 
cotte, Id, 167; Hubbard v, Hobson, Id. 190; 
Richardson v. Prevo, Id. 216; Duncan v. In- 
gles, Id. 277; Armstrong v. Caldwell, 2 Scam. 
418; McDaniel v. James, 23 111. 407; Finch v. 
Martin. 19 111. 105; Thompson v. Morris (III. 
Sup, 1873) 5 Chi. Leg. News, 363, 



PHILLIPS (MILTENBERGER v.). See Case- 
No. 9,621. 

PHILLIPS (PICKERING v.). See Case No. 
11.122. 

PHILLIPS (RANDALL v,). See Case No, 
11,555. 

PHILLIPS (RIDYARD v.). See Case No. 
11.820. 
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Case ITo. 11,105a. 

PHILLIPS V. RUSSELL. 

[Hempst. 62.] i 

Superior Court, Territory of Arkansas. Oct., 
1828. 

PiucTiCE AT Law— Euiioit Cou-im Nobis— Fok 
"What Lies. 

1. A writ of error coram nobis may l>e brought 
in the same court where the judgment was giv- 
en, when tlie error assigned is not for any fault 
in the court, but for some defect in the execu- 
tion of the process, or for some default of the 
ministerial officers. 

2. It lies to set aside an erroneous execution. 

BiTOr coram nobis by Sylvanus Phillips 
against WiUiam Russell. 

Before JOHNSON, ESKRIDGE, and 
BATES, JJ. 

JOHNSON, Circuit Justice. This is a -vvrit 
of eiTor coram nobis, sued out by the plaintiff, 
to reverse a judgment and quash an execution 
thereon for error in fact, which judgment was 
obtained by the defendant against the plalntifiE 
in this court. Upon application for one of the 
judges of this court in vacation, an order was 
made by the judge, commanding the clerk to 
issue a writ of error, with a supersedeas as to 
the execution. The clerk, upon the appliea- 
" tion of the plaintiff, issued a Avrit of error co- 
ram nobis, with a supersedeas to the judgment, 
as well as the execution. We have no doubt 
that the execution was erroneous and illegal, 
and that the order of the judge for a super- 
sedeas to quash it, was correct This has not 
been controverted in the argument, and the 
only inquiiy now is, whether the plaintiff or 
the defendant shall pay the costs of this pro- 
ceeding. The plaintiff undoubtedly had 9, 
right to the writ of error, with a supersedeas to 
set aside and quash the erroneous execution. 
This is well settled by the most approved au- 
thorities. Serjeant Williams, in his notes to 
2 Saund. 101, says: "Error may be brought 
in the same com*t where judgment was given, 
when the error assigned is not for any fatdt in 
the court, but for some defect in the execution 
of the process, or thi-ough the default of the 
clerks." 2 Tidd, Prac. 1056. In 2 Sell. Prac. 
484, the doctrine is thus laid down: "Error 
lies either in the same court where judgment 
was obtained, or in a superior court It lies 
in the same court -where judgment was given, 
when the error was not for any fault in the 
court, but for some defect in the process of the 
cause, other than in the judgment or for de- 
fault in adjudging execution, or for misprision 
of the clerk, or for error in fact" Dewitt v. 
Post, 11 Johns. 4G0; 1 Bibb, 351 j 2 Bibb, 
569; 3 Bibb, 291; 2 A. K, Marsh. 319; 3 
A. K. Marsh. 561; 2 Litt. [Ky.] 163; 3 Litt 
[Ky.] 1; 5 Litt. [Ky.] 56.2 

1 [Reported by Samuel H. Hempstead, Esq.] 

2 As to this subject see, also, 2 Dunl. Adm. 
Prac. 1125: 2 Paine & D. Prac. 446; 2 Tidd, 
Prac. 1191; 3 Bae. Abr. tit "Error" (I) 6, 
p. 366; 3 How. Prac. 259; 6 Wend. 50; Tidd, 
Prac. Append. 346. 
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From these authorities it is clear that a writ 
of error coram nobis lies in cases like the pres- 
ent; and if the plaintiff had not sued out a 
writ of error, with a supersedeas to the judg- 
ment, but had limited and restricted it to the 
execution, as ordered by the judge, he would 
unquestionably be entitled to recover the costs; 
but instead of confoioning to the order of the 
judge, he has sued out a writ of o-ror, with a 
supersedeas to the judgment as well as the 
execution. Here was manifest error, and the 
supei-sedeas to the judgment Ijrts, during the 
present term, been set aside and discharged. 
Upon a proceeding so manifestly erroneous, on 
the part of the plaintiff, wo thinlc it only rea- 
sonable that he should be subjected to the 
costs. 

It has been attempted to separate and dis- 
tinguish the supersedeas from the writ of error; 
but they cannot be so separated or distin- 
guished, for in truth the latter was a mere nul- 
lity without the former, and at common law 
the writ of error, from the thne of its allowance, 
operated as a supersedeas. 2 Tidd, Prac. 
1071; 2 East, 439; 1 Salk 321. Execution 
quashed, and defendant to recover his costs; 
but the clerk is directed to tax no costs in his 
own favor against either party, as all the er- 
rors complained of originated with himself. 
Adjudged accordingly. 



Case IS'o. 11,106. 

PHILLIPS V. The THOMAS SCATTER- 
GOOD. 

[Gilp. 1.] 1 

District Court E. D. Pennsylvania. Dee. 5, 
1828. 

Seames — Master's Wages — When Coxthact 

Tebmixateu— Maritime Liens— By 

State Law — Prefekesces. 

1. The master's wages are a personal charge 
on the owner, and give no claim on tlie vessel. 

[Cited in The Larch, Case No. 8,085; Pack- 
ard V. The Louisa, Id. 10,652.] 

2. A contract for wages on a voyage is ful- 
filled and terminated oh the discharge of the car- 
go at the last port of delivery. 

3. Payment and receipt, on the final discharge 
of the cargo, is the usual and sufficient evidence 
of the termination of a seaman's contract for 
wages. 

4. A seaman, whose wages have been paid up 
to the termination of a voyage, but who after- 
wards remains on board of tlie vessel, moored 
at the wharf, has no claim for services which 
a court of admiralty will enforce. 

[Cited in Scott v. The Morning Glory, Case 
No. 12,542; Packard v. The Louisa, Id. 10,- 
652. Cited in brief in The May Queen, Id. 
9,360. Cited in M'Dermott v. The S. G. 
Owens, Id. 8,748; The John T. Moore, Id. 
7,430; Roberts v. The Windemere, 2 Fed. 
725; The Trenton, 4 Fed. 662; The Erinagh, 
7 Fed. 235; The Murphy Tugs, 28 Fed. 432.] 

5. Workmen and materialmen, having a lien 
on a vessel, under the provisions of a state law, 
may enforce it by a suit in rem in the admiralty. 

[Cited in The Richard Busteed, Case No. 11,- 
764.] 

1 [Reported by Henry D. Gilpiu, Esq.] 
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6. "Workmen and materialmen, having a lien 
on a vessel whicli has been taken in execution 
?? - ®?^^ under a judgment in favour of the 
Lnited States, ar^ entitled to payment out of 
tile fund m preference to the United States. 

[Cited in Re Hambright, Case No. 5,973J 

On the 13th May, 182S, suit was brought 
hj the United States of America against 
Henry Toland and John C. Smith, on a cus- 
tom house bond for the payment of duties. On 
the 19th May, judgment was rendered for 
the United States, and on the 30th May, a 
writ of fieri facias issued. On the 15th No- 
Tember following, the marshal made return, 
"that in pursuance of the said writ he had 
levied upon and taken in execution a ship 
called 'The Thomas Scattergood,' and, after 
due and timely notice, sold the same for the 
sum of four thousand eight hundred dollars, 
which sum he had then in court." On the 
same day, John Phillips, lately master of the 
said vessel; A. Chardon, Robert Gardner, and 
William Egan, who alleged that they had 
done work on board; James S. Collins, lately 
chief mate; Michael and J. Brown, who had 
done riggers' work; and "William Ker, who 
had suppUed varnish for the vessel, severally 
filed their petitions and accounts, praying that 
the sums of money due to them respectively, 
might be paid out of the funds brought into 
court by the marshal, as the proceeds of the 
sale of the said vessel, under the execution 
just returned by him. 

H. HubbeU, for petitioners. 

Dist Atty. Ingersoll, for the United States. 

HOPKINSON, District Judge. The ship 
Thomas Scattergood, on her return to the 
port of Philadelphia, from a voyage to Can- 
ton, was taken in execution under a writ of 
fieri facias for a debt due to the United States. 
The ship amved at Philadelphia on or about 
• the 23d April, 1828, was seized by the mar- 
shal on the 30th May, and in due course of 
law, sold. The proceeds of the sale are now 
in the hands of the marshal, subject to the 
order of the court. The petitioners, above 
named, have respectively filed their claims, 
and ask for payment from this fund in 
preference to the United States; and theur 
right to this payment is now to be decided. 
The first is an account presented by Captain 
J. Phillips for his wages, as master of the 
ship, amounting to five hundred and seven 
dollars. No evidence has been offered in 
proof of this account; but as it is entirely 
clear that the master's wages are a personal 
charge on the owner, and give no claim upon 
the ship, it may be dismissed without fuither 
remark. The petitioners, A. Chardon, Robert 
Gardner, and William Egan, have put into 
the possession of the court nothing by which 
the nature of their several claims can be as- 
certained; they exhibit only orders from Cap- 
tain PhUlips on the owners of the ship, for 
their respective debts "for work on board 
the ship;" but as to what the work was, and 
when or where it was done, no information is 
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given, either by the petition, the account filed, 
the order, or any other evidence or document. 
No opinion can, therefore, be given by the 
court upon these claims; except that, in" their 
present defective state, they must be dis- 
missed. 

The claim which has been most strenuously 
urged, as new and imdecided, and in relation 
to which the most difiieulty exists, is that of 
James S. Collins. It consists of a demand of 
wages from the 24th April, 1828, to the 14th 
June, of the same year, amounting to fifty- 
nme dollars and thirty-three cents, and a fur- 
ther charge of thiiiy dollars for boarding 
during the same period. In the petition filed. 
Collins alleges that he was first officer of the 
ship Thomas Scattergood, on her late voyage 
from Philadelphia to Canton in China, and 
fcack again; that he has only received his 
wages, as such first officer, to the 23d April, 
1828 ; and that there is still due to him, he never 
having been discharged from the said situa- 
tion until the 14th June following, the sum 
of fifty-nine dollars and thirty-three cents, as 
wages, and thirty dollars laid out for his own 
maintenance. In the affidavit of John CoLins, 
annexed to the petition, it is stated, that the 
petitioner remained in charge of the ship 
after the discharge of her cargo; that is, 
from the 24th April, 1828, until tlie 14th June 
following: and that he had the entire care 
of the ship during that period, and maintain- 
ed hunself. It appears by the same affidavit 
that there was a watchman on board the 
ship, but who placed him there, or by whom 
he was paid, does not appear. The petitioner 
does not allege that he either employed or 
placed this watchman, and makes no charge 
for his sei"vices. It seems, therefore, not to 
be absolutely certain that the vessel was in 
the care or charge of the petitioner; at least 
not entirely so, another person being there as 
a watchman (and one would seem to be suffi- 
cient) under some authority, and paid by 
somebody. How are we assured that the care 
of the vessel, whatever it was, assumed by 
tlie petitioner, was not a mere voluntaiy ser- 
vice, unrequired by any body interested in 
herV Neither his petition, nor any of his 
proofs, alleges that he was retained by the 
owners, or by any body, to take care of the 
ship; but merely that he had not been dis- 
charged from his situation of first officer. 
James Mon-el, the second witness of the peti- 
tioner, says that he was paid his wages, upon 
the return of the ship to port, until her dis- 
charge on the 23d April; but whether he was 
afterwards retained or discharged by the own- 
ers, the witness does not know. We see that 
the importance of proving how, and by whom, 
the petitioner was engaged in this service, 
was not overlooked, but the attempt failed. 
If it were necessaiy to scrutinise this claim 
closely, we could not fail to remark, that, for 
a portion of the time for which the petitioner 
claims to have had the entire care of the ship, 
she was actually in the custody of the mar^ 
shal under his execution. 
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The case of the petitioner appears to be 
tiiis. He Tvas the first officer of the ship 
Thomas Scattergood on a voyage from Phila- 
delphia to Canton, and Dack again. The ship 
returned to the port of Philadelphia, her car- 
go -was discharged, and the petitioner was ful- 
ly paid Ms wages to the time of her dis- 
charge. He afterwards remained in the ship, 
then lying at the wharf in PhUadelphia, for 
the purpose, as he alleges, of taking care of 
her, and he now claims wages for this service 
as a continuation of his duties as the first of- 
ficer of the ship. If it was part of his duty 
under that contract, and in performance of it, 
there would he no difiiculty in sayhig tiiat he 
has the same remedies for the recovery of 
wages for this service, as for that performed 
in the course of the voyage; and consequent- 
ly that the hody of the ship, or the proceeds 
of her gale, would be answerable for the debt. 
But it seems to be very clear that this is not 
the case. What was the original contract? 
For labour and service on a voyage from 
Philadelphia to Canton and back to Philadel- 
phia. On the return of the ship to Philadel- 
phia, the voyage was completed, and the con- 
tact was certainly fulfilled and terminated 
on the discharge of the cargo. The owners of 
the ship, the other party to the contract, had 
no further daim on the petitioner for any 
duty or sei-vice undei* the contract; and, of 
course, he had no further claim upon them or 
theu: ship. The rights of the parties, hi this 
respect, must be mutual and reciprocal; it 
cannot be, that the contract was ended and 
extinct as to one of the parties, and continued 
in full force and life as to the other. By our 
act of congress, every seaman has a right to 
sue for his wages as soon as the voyage is 
ended and the cargo discharged at the last 
port of delivery: and this right could be given 
only on the ground that when the voyage is 
ended, and the cargo discharged, the contract 
is fulfilled. In this case the voyage was end- 
ed: the petitioner received his wages to the 
time of the discharge of the cargo, and his 
relation with the ship as a seaman on board 
of her, under his original contract, ceased. 
No formal act of discharge was required; the 
payment and receipt of the wages, is the usual 
and sufficient evidence of the termination of 
this relation. If the petitioner aftei-wards re- 
mained in the ship to watch her, or for any 
other purpose, it was a new service, and 
under a new contract, express or implied, or 
a mere volunteer act without any contract 
No express conti-act is either proved or al- 
leged; and the petitioner has his strongest 
case conceded when it is agreed that the serv- 
ice raises a good consideration for a debt, 
and a contract may be implied or presumed 
from it. 

This brings the case to the question, 
whether this is such a contract as may be 
enforced in the admiraltj', and gives the 
claimant a lien on the ship for payment. 
It is a contract neither made at sea, nor fop 
a service to be performed at seaj both were 
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in the port of Philadelphia, within the body 
of the county of Philadelphia. The ship was 
safely moored at the wharf, she had re- 
turned to the possession of the owners, the- 
service had no agency in bringing her in, 
she had ceased to earn freight The con- 
tract between the owners and the seamen 
had expired; the relation and rights created 
by that contract were dissolved. It is true 
that the same parties might make a new 
contract, but they could ^ot extend the old 
one beyond its legal limits, nor give to the 
new one a character and privileges which 
the law denies to it. The place and subject 
matter of a conti-act decide its maritime 
character, and not the will of the parties. 
Is there an instance, in which a contract, 
made on land, for a service to be rendered 
on land, havhig no connection with any 
voyage performed or to be performed, has 
been deemed, by the general admiralty law, 
a case of admiralty jurisdiction, giving a 
lien oil the ship? The meritorious service 
of the petitioner, if such it was, and the 
hardship of the case, have been strongly 
pressed in his behalf; but they must not be 
permitted to unsettie established principles, 
or to remove the land-marks of judicial ju- 
risdiction. He should have been more care- 
ful to know by whom' he was to be compen- 
sated before he gave his labour. Even now 
his remedy remains against his employer, 
perhaps against those to whom the service 
was rendered. Our inquiry is, whether the 
ship is answerable for it The case of Eoss 
v. Walker, 2 Wils. 264, is directiy in point 
A pilot was sent for to Gravesend to come 
on board the ship Oxford, being in sea reach, 
who accordingly went on board of her there, 
and piloted her from thence to her moorings 
at Deptford. For his wages due bim on that 
account he instituted a suit in the court of 
admiralty. A prohibition was moved for, on 
the suggestion that both the contract and 
the work done were within the body of the 
county. The court say, "We are much in- 
clined to favour the pilot, (who is a most 
necessary mariner) if we could do it without 
breaking through the rules of law, because 
it would be for the benefit of trade, and 
save great expense to these poor men; but 
there is no instance to be found wbere the 
contract was at land, and to do work on 
board within the body of some county, that 
the common law courts have ever permitted 
the Admiralty to have jurisdiction." That 
the petitioner had formerly been the mate 
of this ship, on a voyage that was ended, 
can make no difference in the case, which 
Stands precisely as it would have done, if a 
third person had been engaged in this serv- 
ice, or if he had for the first time come on 
board the vessel. In the case of North v. 
The Eagle [Case No. 10,309] it is declared 
that "when contracts are made between the 
owner of a vessel, with the carpenters and 
others, to perform a service on land, or 
within the body of a county, the admiralty 
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has no jurisdiction." So in tlie case of 
Pritchard v. The Lady Horatia [Id. 11,438J. 
The counsel for the petitioner has relied on 
a supposed analogy of his claim to that of a 
whariinger, and on the principles of the case 
of Woolf V. The Oder [Id. 18,027]. As to 
wharfage, it is said by the court, in the case 
of Gardner v. The New Jersey [Id. 5,233J, 
that "wharfage has been allowed out of pro- 
ceeds, as the wharfinger might detain the 
ship until payment." This reason does not 
apply to the petitioner. In the case of Woolf 
V. The Oder [supra] the voyage was broken 
up, without any fault of the seamen, by a 
seizure for the debt of the owner, and, so 
far, by his default; and the seamen, by the 
exercise of a reasonable and just discretion 
in the court, were allowed their wages to 
the time of seizure, with an additional 
month's pay for their disappointment as well 
as to enable them to return to their homes, 
or obtain other employment There is noth- 
ing in the circumstances or principles of this 
case, to assimilate it to that before the court 
The claim of James S. Collins is therefore 
dismissed, not without the reluctance which 
attends the refusal of a demand probably 
meritorious and just, but which seeks satis- 
faction in the wrong place. 

The claim of Michael and J. Brown, for 
riggers' work done to the ship, and of Wil- 
liam Ker, for varnish used on her, stand 
on different ground from those already dis- 
posed of, and require a separate considera- 
tion. Judge Winchester, after a learned 
argument in the case of Stevens v. The Sand- 
wich [Case No. 13,409], comes to the con- 
clusion that "a ship carpenter, by the mari- 
time law has a lien on the ship, for repairs 
in port." Judge Peters, in the case of Gard- 
ner v. The New Jersey [supra], says that as 
the laws of Pennsylvania provide for ship- 
wrights and materialmen, he has "generally 
referred the parties, exhibiting such claims, 
to the state jurisdiction, wishing to avoid all 
collisions and conflicts in such cases." Judge 
Bee, in the case of North v. The Brig Eagle 
[supra], already quoted, seems to limit the 
admiralty jurisdiction to supplies, &c. fur- 
nished to a foreign vessel in a neutral port 
In that of Pritchard v. The Lady Homtia 
[supra], which was a suit instituted against 
the vessel for work done, and materials 
found by shipwrights, the vessel being for- 
eign, and her owners residing abroad, though 
there was a consignee here, who had funds 
of the o-n^ners arising from the sale of the 
cargo; Judge Bee decided that "this being 
a transaction on land, the vessel not being 
on a voyage, but unladen and the cargo sold; 
and the owners being represented on the 
spot by their consignee, who has in his 
hands ample funds arising from the sale of 
the cargo; no such invincible necessity ex- 
ists, as "the laws of all commercial countries 
seem to require, in order to vest jurisdiction 
!n the admiralty." In the opinion given by 
Judge Stoi-y in the case of The Jerusalem 
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[Case No. 7,294], decided in 1815, he has 
bestowed his accustomed leai-ning and pow- 
ers of investigation upon this subject He 
adverts to the distinction between the ques- 
tion of jurisdiction and that of lien. He has 
no doubt of the jurisdiction of the admimlty 
over suits in favour of material men; the 
subject matter making it a maritime eon- 
tract, and over all such the admiralty right- 
fully possessing jui-isdiction. On the ques- 
tion for i-epairs to a ship, he holds that in 
cases of foreign ships, or of ships in foreign 
ports, a lien is created by the maritime 
law; but, he adds "whether, in a case of a 
domestic ship, material men have a lien for 
supplies and repaii-s furnished at the port 
where the owner resides, I give no opinion; 
there are great authorities on both sides of 
the question." In the case of The Aurora 
1 Wheat [14 U. S.] 98, decided In 1816, the 
same judge, delivering the judgment of the 
supreme court, says "it is undoubtedly true, 
that material men, and othei-s, who furnish 
supplies to a foreign ship, have a lien on 
the ship, and may proceed in the admiralty 
to enforce that right;" and the general tenor 
of his opinion seems to limit this right to 
foreign ships, although not so- expressly de- 
cided. We are however relieved from all 
embarrassment in the case before us, by the 
decision of the supreme court in the case of 
The Genei-al Smith, 4 Wheat [17 U. S.] 438, 
in which it is said that "where repairs have 
been made, or necessaries have been fur- 
nished to a foreign ship, or to a ship in a 
port of the state to which she does not be- 
long, the general maritime law, following 
the civil law, gives the paity a lien on the 
ship itself for his securitj^; and he may well 
maintain a suit in rem in the admiralty to 
enforce his right But in respect to repairs 
and necessaries, in the port or state to which 
the ship belongs, the case is governed alto- 
gether by the municipal law of that state; 
and no lien is implied unless it is recognised 
by that law." In a note to the same case it 
is said that "this lien, existing by the local 
law, may be enforced by a suit in rem ia 
the admii-alty." 

By an act of the legislature of Pennsyl- 
vania, passed on the 27th March, 1784 [2 
Smith, Laws, 95], "Ships and vessels of all 
kinds, built repaired and fitted within this 
state, are declared to be liable and charge- 
able for all debts contracted by the mastei-s 
or owners thereof, for or by reason of any 
work done or materials found or provided, 
for, upon, or concerning the building, repair- 
ing, fitting, furnishing and equipping such 
ship, in preference to any, and before any 
other debts due and owing from the owners 
thereof." 

Upon the provisions therefore of this muni- 
cipal law, and the principles laid down by 
the supreme court in. the case cited, it is 
ordered that, out of the funds in the hands 
of the marshal proceeding from the sale of 
the ship Thomas Seattergood, there be paid 
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to Micliael and J. BroTvn fifty-tliree dollars 
jind fortj'-four cents, and to "WilUam Ker, 
ten dollars and setenty-five cents. 
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PHILLIPS et al. v. The UNITED STATES. 

[33 Hunt, Mer. Mag. 436.] 

District Court, D. Connecticut. Nov, 23, 1854, 

S.VLVAGE— What are Salvage Services— To \vagb 
BY Tug — Cosipensation. 

[1. If the services of the tug in towinp: the 
vessel result in extricating her from a position 
-of impending peril, the service is to be regard- 
■ed as a salvage service, altliough the tug was 
summoned by a mere signal for towage, and not 
Ijy a signal of distress.] 

[2. Where a ship .worth, with her cargo, some 
1560,000, after springing a leak, came to anchor 
in a storm at the Southwest Spit, above Sandy 
Hook, and was towed thence by two tugs into 
New York harbor, and run upon a mud bottom 
at the dock, the services being little more ar- 
duous than an ordinary towage, held, that §1,000 
should be allowed.] 

This libel is filed [by Isaac C. Phillips and 
others] to recover a salvage compensation 
for services rendered to the ship United 
States, by the steam .tugs Hercules and Un- 
derwriter. The ship, worth from §10,000 
to $15,000, and having on board a cargo of 
about a thousand tons of railroad iron, 
worth about ?45,000, while boimd into the 
port of New York, about 2 or 3 o'clock p. 
m. on the 11th of March, 1853, ran on the 
outer middle shoal, about three miles from 
Sandy Hook. There were seventeen or eigh- 
teen feet of water on the shoal, and the 
ship, di*awing about nineteen feet, was car- 
ried over the shoal by force of the sea and 
the wind, -which was blowing a gale from 
the northeast. Soon after, she had a signal 
for a pilot, and was spoken by one, but the 
sea was so rough that he could not then 
board her. He therefore directed the cap- 
tain of the ship to follow his boat, and he 
would lead him into deep water. This di- 
rection was followed till the ship arrived 
near the point of the Hook, when the pilot 
was enabled to board her, and she then 
proceeded under his direction as far as the 
Southwest Spit She could then proceed no 
further up the harbor, as the wind was dead 
ahead. 

When the pilot went on board, the ship, 
which was an old one, from thumping over 
the outer middle, was leaking badly, the 
necessary hands being at the pumps; and 
.after her arrival at the Southwest Spit, the 
captain and the pilot consulted for her 
safety, and thereupon the pilot ordered a 
signal set forth for ihe steam tug Hercules, 
which, having that day towed down a 
schooner from New York, to lighten the 
ship Atlanta, wbich was ashore outside of 
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the Hook, was then about two miles from 
the ship in the lower bay, looking for busi- 
ness in her ordinary occupation of towing 
vessels up and down the harbor. The evi- 
dence was contradictory as to whether the 
signal was an ordinary one for a tow, or a 
signal of distress. The Hercules came, in 
obedience to the signal, and took hold of 
the ship between 4 and 5 p. m., and the 
captain of the ship told the captain of the 
Hercules that the ship was leaking badly, 
and that the water was gaining on them. 
The Hercules not being able to tow her with 
as much dispatch as was desired, a signal 
was set from the ship for the Underwriter, 
which had also gone down in search of 
business. The Underwriter immediately 
obeyed the signal, and the two tugs brought 
the ship in safety up the harbor (although 
fronr the leak she settled one or two feet 
while coming up), and ran her upon a mud 
bottom in the Atlantic Dock, between 9 and 
10 o'clock at night. This was on Friday, 
and by the following^ Wednesday she filled 
with water. The usual price paid to a 
steam tug for towing- a vessel up fi-om the 
lower bay varies from $25 to ?100, accord- 
ing to the state of the weather and the diffi- 
culties of the case. 

Gutting & Betts, for libellants. 
Stoughton & Donohue, for claimants. 

HELD BY THE COURT (INGERSOLL, 
District Judge): That the weight of evi- 
dence is that the signal set was not a signal 
of distress, but a signal for a tow. In obey- 
ing this signal, the tugs went to her aid, 
expecting and agreeing to engage in the 
business which the signal indicated. But, 
although the tugs started for the ship with 
the view to render a towage service merely, 
yet if the ship, when the tugs came to her 
assistance, was, in point of fact, in a con- 
dition where loss or serious damage was 
reasonably to be apprehended from her 
leaky condition, in connection with the 
boisterous state of the weather,— if she was 
encountering a threatened or impending 
peril, from which she was rescued by the 
tugs,— then, although the signal set by the 
ship was only one for a tow, and although 
when the tugs started for the ship, in obedi- 
ence to the signal, they understood that they 
were wanted only for a towage service, they 
would be entitled to be compensated for a 
salvage service; for where a ship or its 
lading is saved from impending peril by the 
service of any pei-sons, upon whom there 
is no obligation to render the service, then 
such service is to be compensated as a sal- 
vage service. 

A mere towage service is confined to ves- 
sels which have received no damage which 
puts them in peril of loss. A mere towage 
compensation is payable in those cases only 
where the vessel receiving the service is in 
the same condition she would ordinarily be, 



PHILLIPS (Case No. 11,103) 

without having encountered any damage or 
accident. And if a towage engagement 
merely lead to the rescue of a ship from an 
imminent danger, it should be remunerated 
as salvage. 3 Hagg. Adm. 42S. 

That the court does not find as a fact that 
the ship and cargo would have been lost, 
or greatly damaged, if she had not been 
rescued by the tugs, but does find that there 
was danger of such loss, or great damage, 
and that the ship was rescued from that 
peril by the tugs, and the compensation 
which the libellants are entitled to receive 
for their services, must be a salvage com- 
pensation. 

That there was but little, if any, more 
labor and peril incurred by the tugs than 
would have been incurred in such weather, 
in performing a towage service; that they 
manifested promptitude in obeying the sig- 
nal, but were not diverted from their proper 
and usual employment, but were engaged 
in it; that the libellants have experienced 
but trifiing injury or loss by the service 
which they have rendered, no more than 
probably would have been sustained if the 
ship had not by her leaky conun-ion been 
exposed to impending peril, and that under 
all the circumstances the case demands only 
a moderate compensation. 

Decree, therefore, that the libellants re- 
cover the sum of $1,000, to be divided equal- 
ly between the two tugs. 
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PHILLIPS v. XJNITE3D STATES. 
[See Case No. 11,107.] 
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PHILLIPS v. WILSON. 

[1 Wash. C. G. 470.] i 

Circuit Court, D. Pennsylvania. Oct. Term, 
1806. 

E.JECTMEN-T— Title oxdek Land ■Wahu ant— Sur- 
vey — Lines. 

^ 1. If the warrant for lands be uncertain, or if 
it be certain, and is laid in another place, and 
before thf» survey is made, no third person has 
acquired a title to the land on whicli the war- 
rant is laid; every objection to a title so derived 
IS done away. 

2. The survey gives uotice to all subsequent 
purchasprs, and it is only such who can com- 
plain. Such a survey could not affect the title 
of a person, who> in the meantime had acquired 
an incipient title to the land, either by warrant 
or settlement. 



1 [Onginally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
supreme court of the United States, under the 
supervision of Eichard Peters, Jr., Esq.] 
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3. If the surveyor has warrants to the amount 
of the lands surveyed, and he includes tlie whole 
in one survey, marking the boundaries of the dif- 
ferent surveys, it is nothing to third persons 
Jiow the warrants are appropriated, before the 
map of the survey is returned to the surveyor 
general. 

4. Quere.— What would be the effect of a set- 
tlement upon the title to lands comprehended in 
another and adjoining survey, where the lines 
of the land claimed by the settlement, had not 
been run out, so as to talvc part of the lands 
so adjoimng the settlement? 

This ejectment is to recover 400 acres of 
land, lying north and west of the Ohio, Al- 
legheny and Conewango. The plaintiff's ti- 
tle was- founded on an application for this 
land, on the 25th of April, 1793, by one Me- 
gee (in the name of R. Thompson), who sold 
to Wells and Morris; a warrant in the name 
of Hichard Wells, for 400 acres, lying be- 
tween Big and Little Beaver creeks, to in- 
clude his improvement; and a survey dated 
in March, 1795. The purchase money was 
paid the 12th June, 1794, and the wan-ant 
was entered, with the deputy suiTeyor of 
the district, in August, 1794. In 1800, a small 
additional sum was paid. In May, 1795, a 
connected plat of this, together with a num- 
ber of other adjoining tracts, surveyed at the 
same time, on other wan-ants, for Wells and 
Morris and the Population Company, was re- 
turned by the surveyor, accordhag to law, 
to the surveyor general's office. It appeared 
in evidence, that at the time when these sev- 
eral wan-ants, all for 400 acres each, were 
surveyed, the deputy did not appropriate the 
several tracts to the respective warrants; but 
after surveying and plotting them in a gen- 
eral map, the surveyor general made the ap- 
propriation, and allotted the warrant of 
Richard Wells to the land in question, which 
was proved to be in possession of the defend- 
ant. It was proven, that Megee had made 
improvements at a considerable distance from 
the land in dispute; but that none were made 
on this land, either by him or Wells, at the 
time the warrant issued, or for a long time 
afterwards. The plaintiff Qessee of PhiUipsJ 
deduced a title regularly derived from Wells. 
It appeared in evidence, that according to 
common usage in this state, and the practice 
of the land office, the name of the person ap- 
pearing on the list of applications, is always 
considered at the land office, as merely nom- 
inal, and is struck out at the instance of the 
real applicant, whenever he sells to a third 
pereon; and the name of such third pex-son 
is inserted in his stead. This was done in 
the present instance. That it is also the gen- 
eral and uniform custom, that when the 
purchase money is paid, the wanant issues, 
and beai-s date as of the day of the applica- 
tion. The danger of making settlements on . 
this part of the country, from 1793 to 1796, 
was admitted by the defendant's counsel, as 
proved in the cases of Huidekoper v. Buitus 
[Case No. 6,848]; evidence was also given by 
the plaintiff, that during that period, there 
were no settlements in this countrj', except 
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in the neighbourliood of forts; and that no 
prudent man would have attempted it 

The defendant claimed by virtue of a set- 
tlement right in gne Guy, from whom he de- 
duced a title; and he relied upon a numher 
of depositions to prove, that in 1793, 1794, 

1795, and 1796, he was seen, upon the land, 
or ahout thirty or forty rods from it, on a 
tract claimed by, and surveyed for the Pop- 
ulation Company (for on this point there was 
some contrariety in the evidence, the weight 
of it being in favour of his improvement be- 
ing on the adjoining tract); that he raised 
and covered in a cabin, girdled trees, had 
his bed clothes there, &c. Some of the wit- 
ne^es stated, that he resided there, and 
seemed to be keeping possession. It was 
proved, however, by other witnesses, that he 
lived with his family on the south side of the 
Ohio, during all this time, where he built a 
mill. No satisfactory evidence was given of 
any thing like a permanent settlement, until 

1796, if so soon. The objections to the plain- 
tiff's title were: 1st That the purchase mon- 
ey not having been fully paid up, till 1800, 
the warrant could not legally issue till then, 
and of course the sui-vey was unauthorized. 
But if the subsequent payment could legal- 
ize it, it could only do so fi*om the time the 
money was paid; before which, it is admit- 
ted, an actual settlement had been made by 
the defendant. The 3d section of the act of 
3d April, 1792, declares, that the warrant 
may be granted to the applicant, he paying 
the purchase money and fees of office, which 
implies a condition; besides which, the 10th 
section declares that no warrant shall issue 
till the purchase money is paid. 2d. That 
the warrant is too uncertain; or, if not so, 
that, by calling for Megee's improvement it 
called for a tract far removed from the one 
in dispute; and, therefore, could not be sur- 
veyed on tlie land in <y)ntroversy: and, fur- 
ther, that the tract should, on the survey, 
have been appropriated to the warrant, and 
not left to the chamber operation of the sur- 
veyor. 3d. That improvement rights, though 
unaccompanied with actual settlement, are 
protected against warrants, in which the land 
is not particularly described, by the act of 
the 22d April, 1794 [3 Smith's Laws, 70]. It 
was contended, that it appeared upon the 
evidence, that Guy had made an actual set- 
tlement, within the meaning of the act of 
1792, before this land was surveyed; that 
all objection to Guy's not having surveyed his 
settlement right, was answered by the evi- 
dence, which proved, that, at the time the 
surveyor was surveying the wanants of 
Wells and Morris, Guy applied to him to sur- 
vey his settlement right and that he refused 
to do it For the plaintiff, it was contended: 
First, that not even an improvement of any 
sort was made by Guy on this land, till 
1796, but on an adjoining tract; and that 
after the sun^ey for Wells, he could not ex- 
tend his right, even if it had been accom- 
panied with an actual settlement upon this 

19FED. CAS.— 34 
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land. Secondly, it is plain, from the evi- 
dence, that an actual settlement within the 
principles laid down in tlie case of Balfour's 
Lessee v. Mead [Case No. SOS], was not made, 
either upon this or the adjoining tract, till 
long after the survey of the warrant, and the 
return of the connected plat of the lands, 
sui-veyed in March, 1795. 

Ingersoll & Tilghman, for plaintiff. 

Levy & Rodney, for defendant 

WASHINGTON, Circuit Justice. The first 
objection to the plaintiff's title, is, that the 
warrant issued before the payment of the 
purchase money. Without giving any opin- 
ion how the law would be, if such were the 
case, it is sufficient to state, that though the 
warrant bears date when the application 
was filed, agreeable to the uniform custom of 
the land office, in fact it issued on the day 
when the purchase money was paid; and 
the small sum paid in ISOO, was only the in- 
terest which accrued between the date of the 
application and the issuing of the warrant; 
and, consequently, the case does not come 
within the provisions of either of the sec- 
tions of the act of 1792. which were relied 
upon, 

2d. The uncei-taintj", the mislocation, and 
the improper appropriation of the tract to the 
wan-ant, are objected. All of these may be 
considered at once, for all have been deter- 
mined in the case of Huidekoper v. Burrus 
[Case No. 6,S4S]. If the warrant be uncer- 
tain; or, if it be certain, and is laid in an- 
other place, and before the survey is made, 
no third person has acquired a titie to the 
land on which the warrant is laid; every ob- 
jection is done away. The survey gives no- 
tice to all subsequent purchasers, and it is 
such'only who can complain. As to the state, it 
is perfectly immaterial where the warrant is 
surveyed; but, such survey could not oust 
out a person, who, in the meantime, had 
acquired an incipient title to the laud survey- 
ed, either by warrant or settlement As to the 
not surveying each separate waixant on the 
land to which it is to attach, at the time of 
the survey, if the sui-veyor has warrants to 
the amount of the land sui-veyed. and he 
comprehends the whole in one inclusive sur- 
vey, marking the boundax'ies of the different 
surveys; it is notliing to third peraons, how 
the owner of the several wan-ants may ap- 
propriate, on the connected map, each war- 
rant to its respective tract before the map Is 
returned to the sui-veyor general. Whether 
these objections are to be considered as 
cured from the day of the survey, which, in 
this ease, was in March, 1703, or on the day 
when the connected plat was returned, two 
months after, it is not, in this case, matei-ial 
to decide; because, if an actual settiement 
was not made, on or before the first period, 
it is not pretended that it was made between 
the first and the latter period. But we do 
not mean to intimate an opinion, that the lat- 
ter is the true time. 
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3d. The only obsei*vation necessary to make 
upon this objection is, that the law of April, 
1794, does not apply to this case. This law 
applies to cases where the purchase money 
was not paid before the 15th of June, 1794; 
and the indescriptive wan-ants, which it is 
said shall not, by virtue of this act, affect 
the title of those who have made improve- 
ments, are such wairauts as are pennitted to 
be sui-veyed under this act. The wan-ant in 
question is not of this description, because 
it was paid for on the 12th of June, 1794. 
The great question, then, depends upon the 
defendant's title; and it is to be considered, 
whether the defendant, or the person under 
whom he claims, made an actual settlement 
within the meaning of the act of April, 1792, 
or at any time before March or May, 1795. 
What constitutes such a settlement, is a 
point of law, and was fully laid down in the 
case of Balfour's Lessee v. Mead [supra], 
which has been read to the jury. Whether 
such a settlement was made, is a matter of 
fact for the jury to decide. To disprove such 
a settlement, the plaintiff relies upon the 
state of the country, which, from 1793 to 
1796, forbade any person to make such a set- 
tlementi and the general evidence given, that 
no such settlements were made within that 
time. That Guy was a resident with his fam- 
ily, during that period, on the south of the 
Ohio, and that he only ventured out at times 
to the cabin he had raised, for tempoi*aiy pur- 
poses to make sugar; or under a false, but 
common opinion, that improvements, without 
an intention to settle, would give a right. 

The plaintiff's counsel have also insisted, 
that, even if an actual settlement was made, 
it was not on this land; and that, therefore, 
the defendant cannot now run into this land, 
which was surveyed in March, 1795. There 
is some contradiction in the evidence, as to 
this fact; but, if proved, as contended for by 
the plaintifC, it would become an important 
question, whether the settler can extend the 
limits of his 400 acre settlement right, into 
an adjoining suiwey, if he has failed to lay 
off his lands before such survey is made. 
Without deciding the point, it may be suf- 
ficient to observe, by the way, that, if he 
may do so, he has it in his power to make 
his settlement protect not merely 400 acres, 
but three or four times as much, from appro- 
priation; by extending his limits north, south, 
west, or east, as his fancy or caprice may 
lead him; and thus eitheppreventothers from 
sui-veying in his neighbourhood, or after- 
wards disturb their possessions. This would 
seem a very unreasonable thing; but this 
case seems to keep clear of this objection, as 
he applied to the surveyor to mark the 
bounds of his settlement right, at the time 
he was surveying these warrants. I know 
not what more he could do; and, I am in- 
clined to think, it would be unreasonable to 
make him suffer, because the sui-veyor re- 
fused to comply with the request, provided 
he was such a settler, as was entitled to call 



upon the surveyor to perform this duty; for, 
if he was not, then there was an end of the 
controvei-sy: and this brings us to the im- 
portant part of the cause. Was he such a 
settler, in March, 1795? If, upon the evi- 
dence, you are of opinion he was not, then 
your verdict must be for the plaintiff; if he 
was, then it must be for the defendant. 
The jury fonnd for the plaintiff. 
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Case No. 11,110. 

The PHOEBE t. DIGNUM. 

[1 Wash. C. 0. 48.] i 

Circuit Court, D. Pennsylvania. April Term, 
1803. 

Seames— Wages — Forpeituke — Entjit ik Log 
Book — When to be Made. 

To entitle the owner of a vessel to the forfei- 
ture of the wages of a seaman, absenting him- 
self from the vessel more than forty-eight hours, 
the entry of the absence of the seaman must be 
made on the log book, on the day on which the 
seaman so absented himself. 
[Cited in Douglass v. Eyre. Case No. 4,032; 
Knagg V. Goldsmith, Id. 7,872; The Martha, 
Id. 9,144; The Sarah Jane, Id. 12,348; The 
Qiiintero, Id. 11,517.] 

[Appeal from the district eom*t of the Unit- 
ed States for the district of Pennsylvania.] 

This was an appeal from a sentence of the 
district court, decreeing to the appellee his 
wages as a seaman on board said schooner, 
on a voyage from Philadelphia to Jamaica, 
and back. The answer of the owners and 
captain admitted, that the libellant had en- 
tered as a maxiner for that voyage; but in- 
sisted that he had, whilst at Jamaica, ab- 
sented himself from the vessel, without the 
consent and against the will of the captain, 
for four days, which, under the act of con- 
gx-ess, amounted to a forfeiture of his wages 
up to the time of such absence. The sen- 
tence of tlie district court was given upon the 
iibel and answer. [Case um-eported.] 

BY THE COURT. Absence for more than 
forty-eight hoiu's from the vessel, without 
leave of the master or officer commanding on 
board, is a forfeiture of all the wages due to 
that time; provided the officer having charge 
of the log book, shall make an enti-y thei*ein 
of the name of such seaman, on the day on 
which he shall so absent himself. The' rea- 
son of this is obvious; if no such enti-y be 
made, it repels any presumption that such 

1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate .Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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consent took place, or that the forf eitnre was 
intended to be waived. If no such entiy be 
made, it is to he presumed that the absence 
was not injurious, and was not objected to. 
As it does not appear In this case any such 
entry was made, the appellee is entitled to 
his wages, and therefore, let tlie sentence be 
afflnned, with costs. 
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The PHOENIX. 

[3 Blatehf. 273.] i 

Circuit Court, S. D. New York. May 21, 1855. 

CotLISIOX — B.\CKIXO INTO BERTH — STEADYING 

Li?iE— Main Yaud Sqoaued. 

1. It is the duty of vessels lying in slips, in 
the port of New York, to brace up their yards, 
or top-lift them, during the night, and not leave 
them squared. 

[Cited in The Avid, Case No. 678.] 

2. Where a steamboat, in backing into her 
berth, in a slip in New York, in the night, be- 
came so wedged in as to make it necessary, to 
enable her to enter, to remove a lighter, which 
was fastened to a ship on the opposite side of 
the slip, and which lay between the steamboat 
and the ship: Mdd, that the hands on the steam- 
boat, after the hands on the ship had failed, on 
being called on to remove the lighter, had a 
right to remove her themselves, and that there 
was no fault in thoir so doing, even though the 
removal of the lighter caused the main yard of 
the ship, which was squared, to come in con- 
tact with the smoke-pipes of the steamboat, as 
she backed, and broke them down. 

3. The ship was in fault in leaving her main 
yard squared. 

4. As the steamboat attempted to back in 
among a crowd of vessels, without having out 
a line by which to steady her, she was also in 
fault. 

5. Under these circumstances, the loss was 
divided, 

[Appeal from the disti'ict court of the Unit- 
ed States for the Southern district of New 
York,] 

This was a libel in rem, filed in the district 
court by Joseph W. Hancox, master of the 
steamboat Hero, against the ship Phoenix, to 
recover damages for an injury that ofcurred 
to the former in a slip on the North river, in 
the city of New York. The district court 
made a decree dividing the loss, on the 
jn'ound that both vessels were in fault [Case 
unreported.] The claimant appealed to this 
court 

Dennis McMahon, for libellant 

Charles Donohue, for claimant 

NELSON, Circuit Justice. The Hero was 
in the act of backing into the slip, to reach 
her berth on the south side of it, and which 
was the north side of pier No. 43, and next 
the foot of Spring street. There were two 
vessels lying at the entrance of the slip, on 
the same side of the pier. The Phoenix lay 



1 [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 
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opposite, on the south side of pier No. 44, 
heading into the slip. There was also a 
lighter lying along side of the Phoenix, under 
her starboard bow. The entrance into the 
slip was thus contracted, making the manceu- 
vi-es of the Hero somewhat diflacult, in back- 
ing into her berth between the vessels, espe- 
cially as the night was very dark. She be- 
came wedged in between the lighter and the 
vessels below; and, after the fastenings of 
the lighter had been slackened, and she had 
been moved further into the slip, so that the 
Hero could move, the main yard of the Phoe- 
nix came in contact with the smoke-pipes of 
the Hero, breaking them down, and smashing 
her wheel-house, besides doing other damage. 
The ground of the complaint in the libel is, 
that the hands on board of the Phoenix im- 
properly neglected to brace her yards, espe- 
cially the main yard, which extended some 
ten or twelve feet over the side of the vessel, 
and occasioned the damage that occmTed. 
The claimant denies that there was any neg- 
ligence in not bracing the yards of the Phoe- 
nix, and also charges that the daima^e'was- 
occasioned by the mismanagement of the 
steamboat in backing into the slip. 

There is some small contrariety in the evi- 
dence as to whether or not the main yard of 
the Phcenix was squared at the time the 
Hero attempted to back into the slip; and. 
also, as to whether or not the hands on board 
of the Hero, who were engaged in slackening 
the fastenings of the lighter and moving her, 
had not braced the yards of the Phoenix them- 
selves, before the accident occurred. But 
the decided prepondei-ance is in favor of the 
allegation that the yards were not bi-aced but 
squared, and had been left in that situation 
by the hands on board of the Phoenix. 

It is insisted on the part of the elaunant, 
that it is customary for vessels lying hi slips 
around this poit to leave their yards squared 
during the night as well as. during the day, 
and hence, that no neglig&hee is properly 
chargeable for the omission to brace them up, 
or top-lift them. I think the weight of the 
evidence in the case is the other way. It is 
true that Schultz, one of the harbor-masters,^ 
says, that it is common for vessels to lie'" 
with their yards squared— more common than 
to lie with them braced or top-lifted. Wheth- 
er he means while lying in slips in the night 
time, is not stated. And yet he admits that 
it is not a prudent thing for vessels to lie with 
their yards squared. Admitting this to be so, 
his duty as harbor-master should lead him to 
correct this practice of vessels, if, as he sup- 
poses, it prevails. Story, one of the port- 
wardens, says, that when vessels lie in slips 
where boats are continually coming in and go- 
hig out, the custom is for them to bi-ace their 
yai-ds up, and that, when yards are squared, 
is where vessels lie at the wharves. Mount, 
a dock-master, on complaint being made to 
him against the Phcenix, gave orders to the 
mate on board, the day before the accident, 
that he must keep his yards braced sharp up 
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during the night time, while lying in the slip, 

because, when squared, they interfered with 
the steamboats that were continually passing 

in and out of it, by unnecessarily obstructing 
the passage. There can be no doubt about 
the duty of the Phcenix, after this direction 
by the dock-master, however it may have been 
before. In my judgment, the duty was equal- 
ly obligatory without the direction, and should 
be generally observed by vessels lying in 
slips around the harbor, and should be enforc- 
ed by the officers appointed to superintend 
and regulate the shipping lymg within it. 

It is said that the hands on board of the 
Hero had no right to interfere with the light- 
er, and that, if she had not been removed, 
the collision would not have happened, as the 
steamboat could not have backed far enough 
into the slip to have brought her smoke-pipes 
in contact with tiie main yard. I do not 
think so. After having called upon the hands 
of the Phoenix: to change the position of the 
lighter, and they had refused to do so, those 
on board of the Hero were justified, under 
the circumstauces, in making the change 
themselves. The crowded condition of the 
shipping at the docks and whai-ves around 
the harbor, must, of necessity, justify slight 
interferences of this description, for the con- 
venience and accommodation of the business 
and commerce of the city. Undoubtedly, 
where it is practicable, a dock-master or hai'- 
bor-master should be called in to enforce a 
proper spirit of accommodation. This could 
not be reasonably required under the circum- 
stances of the present ease; and no hann was 
done to the lighter. 

I am satisfied, therefore, that the Phoenix 
was in fault, and would be responsible for the 
damage sustained, were it not that the hands 
on board of the steamboat were also in fault, 
for attempting to back into the slip among 
the crowd of vessels, without getting a line 
out to steady her. The want of this may have 
contributed to the accident, and, for this rea- 
son, the court below, adopting the rule where 
both vessels are in fault, divided the loss. T 
concur in this view, and shall therefore affirm 
the decree, with costs in this court. 
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PHOENIX INS. CO. V. ERIE & W. TRANSP 
CO. 

[10 Biss. 18; 1 12 Chi. Leg. News, 89.] 

District Court, E. D. Wisconsin. Nov., 1879.2 

Admikalty- JumsBicTiON— ilAniTiME Service — 

BiLl, OP LaDISG— IXSURASCE— StiPU- 

LATioxs — ^Negligence. 

1. The true test of what constitutes a mari- 
time contract or service is whether it is to be 
substantially performed or rendered on naviga- 
ble waters. 

2. A contract was made for the shipment of 
!u^i"xx."°?^ Chicago, by which it was agreed 
that the Anchor Line of propellers should carry 
the gram to Brie and there deliver it to the ele- 
vator company, as the agent of the consignee, 
for transhipment by rail to certain inland points 
in Pennsylvania. The bills of lading denoted a 
rate of freight charged for a continuous trans- 
portation service from the point of shipment to 
the inland points named, and provided that only 
that earner should be liable for loss in whose 
actual custody the grain might he at the time of 
loss. Mad, that in the case of loss while the 
gram was in the course of water transit, the 
court of admiralty had jurisdiction of an action 
against the propeller company. 

3. A common carrier may, by contract with 
the shipper of goods, secure to itself, in case of 
any damage or loss to the goods, for which the 
carrier is liable, the benefit of any insurance to 
be effected by the shippers. 

_ 4. In such case the payment of a loss by the 
insurer to the shippers does not give the former 
any right of action against the carrier. 

o. It was stipulated in bills of lading that the 
carrier should not be liable for loss bv perils of 
navigation, and that in case of loss for which 
the carrier should be liable, he should have the 
benefit of insurance effected by the shippers. A 
loss occurred, the proximate cause of which was 
a peril of navigation, but the remote cause was 
the negligence of the carrier. The insurer hav- 
ing paid the loss to the shippers, it was hcU he 
was not subrogated to their rights against the 
carrier, and could maintain no action against 
the latter. 

[Cited in The Hadji, 20 Fed. 877 r The Roa- 
noke, 8 C. C. A. 67, 59 Fed. 1(S.] 

[Cited in .Tackson Co. v. Boynston Mut. Ins. 
Co., 139 Mass. 511, 2 N. E. 103.] 

This was a libel to recover for the loss of 
certain shipments of grain delivered on board 
the propeller Merchant, July 24, 1874, at Chi- 
cago, to be transported, so far as it was to 
be carried on the Lakes, to Ei-ie, Pennsylva- 
nia. 

At the time stated, libellant was a corpora- 
tion of the state of New York, authorized to 
transact a general lake and inland insurance 
business. Respondent was a corporation of 
the state of Pennsylvania, authorized to carry 



1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 

- [Afiirmed by circuit court Case unreport- 
ed. Decree of circuit court affirmed by supreme 
court iu 117 U. S. 312, 6 Sup. Ct. 750, 1176.] 
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-on the business of lake transportation, and 
was the proprietor of a line of propellers run- 
ning between Erie and Iiake ports, designated 
as the "Anchor Line," one of which boats 
was the propeller Merchant. 

On said 24th day of July, 1874, the Mer- 
■chant received on board, at Chicago, 16,325.34 
bushels of corn consigned to A. il. "Wright 
& Co.; 800 bushels of corn consigned to El- 
mendorf & Co.; and 689.02 bushels of oats 
and 370.30 bushels of corn consigned to Gil- 
bert Wolcott & Go. Bills of lading Tvere is- 
sued for and on account of these several ship- 
ments, the parts of which aclmowledging re- 
ceipt of the grain, were as follows: 

"Eeeeived, Chicago, July 24, of A. M. 
Wright & Co., the following packages (con- 
tents unknown), in apparent good condition; 
16,325.34 bushels corn; order A. M. Wright 
& Co., Liverpool, Eng. Notify American 
Steamship Co., Philadelphia, Pa. Pro. aier- 
chant" 

"Received, Chicago, July 24, 1874, of El- 
mendorf & Co., the following packages (con- 
tents unknown), in apparent good condition; 
400 bushels corn; order Elmendorf & Co. 
Notify Abm. Whitenack, Bound Brook, N. J. 
400 bushels corn; order same. Notify same. 
Notify Wilkinson, Geddes & Co., Newark, N. 
J." 

"Received, Chicago, July 24, 1874, of Gil- 
bert Wolcott & Co., the following packages 
(contents unknown), in apparent good condi- 
tion: 689.02 bushels white oats, 370.30 bush- 
els No. 2 corn; order Gilbert Wolcott & Co. 
Notify Louis Buehler, Tamaqua, Pa. Pro. 
Merchant" 

Material parts of the heading of these bills 
of lading were as follows: "Anchor Line. 
Lake and Kail via Erie and tlie Anchor Line 
Steamers from all Lake Michigan Ports. The 
Erie & Western Transportation Company is 
the proprietor of the 'Anchor Line,' which is- 
sues this bill of lading, and is a corporation 
of the state of Pennsylvania, having a real 
capital. The 'Anchor Line' is the authorized 
and exclusive agent of the Pennsylvania Rail- 
road Co. for its lake business via the Phila- 
delphia & Erie Raih-oad and connections. It 
offers to the public a line of first class pro- 
pellers between the city of Erie and Lake 
ports. . Responsible through bills of lading 
and the shortest lake and rail line to the 
East." 

In the bill of lading, issued to Wright & Co., 
was the clause: "Rates from Chicago to Phil- 
adelphia, 16c per bus.;" in that issued to 
Elmendorf & Co., "rates from Chicago to 
Bound Brook and Newark, 17c, per bus.;" 
and in that issued to Gilbert Wolcott & Co., 
was the clause, "rates from Chicago to Ta- 
maqua, Pa., corn 17c., oats lie. bush." 

Each of these bills contained these further 
clauses: 

"That the said Anchor Line and the steam- 
boats, railroad companies and forwarding 
lines with which it connects, and which re- 
ceive said propertj', shall not be liable * « * 
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for loss or damage by fire, collision, or the 
dangers of navigation while on seas, bays, 
harbors, rivers, lakes or canals. And where 
grain is shipped in bulk, the said Anchor Line 
is hereby authorized to deliver the same to 
the elevator company at Erie, as the agent of 
the owner or consignee, for ti'anshipment (but 
without further charge to such owner or con- 
signee) into the cars of the connecting mil- 
road companies or forwarding lines, and when 
so transhipped in bulk, the said Anchor Line 
and the said connecting milroad company or 
carrier shall be, and is, in consideration of so 
receiving the same for carriage, hereby ex- 
empted and released from all liability for loss 
either in quantitj' or weight, and shall be en- 
titled to all the other exemptions herein con- 
tained. 

"It is further stipulated and agreed, that in 
case of any loss, detriment or damage done 
to or sustained by any of the property here- 
by receipted for during such transportation, 
whereby any legal liability or responsibility 
shaU or may be incurred, that company alone 
shall be held answerable therefor in whose 
actual custody the same may be at the time 
of the happening of such loss, detriment or 
damage, and the caixier so liable shall have 
the full benefit of any insurance that may 
have been effected upon or on account of said 
goods." 

On the day of shipment, the libellaot 
through its agent in Chicago, made an insur- 
ance on the consignment to Wright & Co. of 
$8,000, on that to Elmendorf & Co. of ?520, 
and on that to Gilbert Wolcott & Co. of $700. 

The Merchant, laden with the grain covered 
by these bills of lading, left the port of Chi- 
cago July 24th, and proceeded on her .voyage 
to Erie. Having reached a point about ten 
miles south of JNIilwaukee, she was on the 
next day, at about nine o'clock in the morn- 
ing, "stranded in a fog on the west shore of 
Lake Michigan. By reason of this event, 
there was a total loss to the shippers of these 
several shipments of grain. Notices of aban- 
donment were given to the insurance compa- 
ny, and on claim made, libellant paid to the 
several shippei-s the amounts of insurance on 
their respective shipments as and for a total 
loss. 

The libel alleged that these shipments of 
grain were placed on board the Merchant, to 
be carried to Erie and there delivered for the 
shippei-s for tianshipment; that the loss did 
not occur by ^'eason of fire, collision, or the 
dangers of navigation, but was occasioned 
by the unseaworthiness of the vessel, and un- 
skillfulness, carelessness and negligence in her 
conduct and management while on her voy- 
age; and that by payment of the insurance 
on said shipments, libellant became subrogat- 
ed to all the rights, interests and rights of 
action of the assured against the carrier. It 
was also alleged that these shipments of grain 
were in fact wholly lost, except about 5,188 
bushels, which quantity was brought into the 
port of Milwaukee in a perishable condition, 
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and unfit for transhipment, and was sold ■by- 
respondent for §1,037.60. 

The suit being in personam, and tlie re- 
spondent being a corporation of anotlier state, 
service was obtained by process of attacli- 
ment levied upon a vessel of the Anchor Line 
found within the Jurisdiction of the court, 
as authorized by the rules in admiralty. 

The answer put the libellant upon proof of 
various allegations in the libel, and denied 
that the loss was occasioned by imseaworthi- 
ness of the propeller, or the unskillfulness, 
mismanagement, carelessness or negligence 
of respondent, or of any of its officers, agents 
or servants. 

It was alleged that the propeller was sea- 
worthy, and that the loss occurred by a peril 
of navigation, without any fault of the ves- 
sel, or any fault, negligence or want of skill 
on the part of those in charge of her. 

As an affirmative defence it was alleged 
that at the time of the loss, the grain covered 
by the bills of lading was in the actual cus- 
tody of the respondent, which was the car- 
rier thereof, and that if any liability arose 
on account of the loss (which was denied), 
respondent was the company and carrier 
alone answerable therefor, and therefore, that 
by the provisions of the bills of lading, re- 
spondent became entitled to the full benefit 
of the insurance on the grain; and so. that 
no action could be mahitained by libellant 
against respondent, on account of the loss. 

A further defence interposed was that the 
court had no jmisdietion of the subject-matter 
of this action; and the ground of this de- 
fence was that by the bills of lading the gmin 
in question was to be transported by respond- 
ent by_boat railroad companies and forward- 
ing lines to points and places in the states of 
Pennsylvania and New Jersey, viz.: Phila- 
delphia, Tamaqua, Bound Brook and Newark; 
that it was und^stood and agreed by the 
parties that part of the transportation should 
be perfoi-med on land and by means of rail- 
road cars, and that, therefore, the alleged 
causes of action set out in the libel were not 
causes of admiralty jurisdiction. 

Van Dyke & Van Dyke and N. J. Emmons, 
for libellant. 

W. P. Lynde and George P. Hibbard, for 
respondent 

DYER, Disti-iet Judge. Upon the issues 
made by the pleadings, three questions arise, 
which were very fully and ably argued at the 
bar [as the principal questions in the case]:3 

1. Has the couit jurisdiction of the suhject- 
matter of this action? 

2. If the court has jurisdiction, and the case 
is to be considered on its merits, was the loss 
occasioned solely by a peril of navigation, or 
by the unseaworthiness of the vessel or the 
negligence and unsldllfulness of those in charge 
of her, either in connection with, or in the ab- 
sence of such peril? 

3 [From 12 Chi. Leg. News, 890 f 
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3. Is the respondent entitled to the benefit 
of the insurance in this ease? 

Fli-st. Upon the question of jurisdiction, 
the claim of the respondent is, that the bills of 
lading were through contracts to carry the 
grain from Chicago to the several points in- 
land, in Pennsylvania and New Jersey, by 
means of steamboats and railroads; that they 
were contracts made on land, to be performed 
on land by means of land carriage, in consid- 
eration of a suigle, entire through freight, 
which would be earned only on performance of 
the eonti-acts, and that tlie contracts were, 
therefore, not maritime. It is true that the 
bills of lading denote a rate of freight for a 
continuous transportation service from the 
point of shipment to inland points in the states 
named; and to that extent they may be char- 
acterized as through contracts. 

It is ti'ue, also, that part of this service was 
to be by rail, but the service to be performed 
by the Anchor Line was to be exclusively on 
water. The conti-acts were, that this line 
would carry the gi-ain to Erie, and there deliv- 
er it to the elevator company. 

As the agent of the consignee for tranship- 
ment, this line, as the bills of lading indicate, 
was but the agent of the connecting railways, 
and it would seem that the contracts for car- 
riage beyond Brie were made by respondent 
as such agent Frnthermore, the bills of lad- 
ing expressly provide that of the several con- 
necting carriers, only the one upon whose line 
a loss might happen, should be responsible 
therefor; consequently for a loss while the 
gi-ain should be in course of land transit the 
respondent would not be liable. The loss In 
this ease happened while the property was in 
comrse of water transit between the points ex- 
pressly designated In respondent's contracts, 
and was therefore a loss which, by the express 
terms of the contracts, the connecting carriers 
could not be made answerable. Although a 
single through freight was charged, the dis- 
tinct and independent service to be rendered 
by respondent, or its line, was the carriage of 
the grain by water on one of its boats, from 
Chicago to Erie, and its service actually ended 
at that point; and although, under the con- 
tracts, the shippers might compel the connect- 
ing ean-iera to receive the gi-ain and transport 
it to the points of consignment, it does not fol- 
low that the obligation of the respondent was 
to cany the grain further than to Erie, and 
there deliver it for transhipment The pro- 
vision in the bills of lading as to responsibility 
for loss, makes the conti-aets of carriage sev- 
eral with each carrier as to liability. The 
Pennsylvania Railway Company would not be 
liable for loss happening while the grain was 
in transit between Chicago and Erie, and re- 
spondent would not be liable for loss occurring 
while transportation service was being ren- 
dered between Erie and Philadelphia, Tama- 
qua, Bound Brook and Newark. The obliga- 
tion of the railway company to receive the grain 
and transport it to inland points would arise 
from the fact that its authorized agent, the 
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AncTior Line, liad contracted in its behalf that 
it would so do, on delivery of the grain at Erie. 
The undertaldng of respondent was not to car- 
ry the grain to inland points, because its liabil- 
ity as a carrier was restricted to its own route. 
The point was m^de upon the argument that 
'the contracts specify that the grain was to be 
transported until it had "reached the point 
named in this bill of lading." The provision, 
however, is not that the transportation service 
shall be wholly rendered by the Anchor Line, 
hut the language is, "to be transported by the 
Anchor Luie, and the steamboats, raiU'oad 
companies and forwarding lines with which it 
connects, until 'the property' shall have reached 
the point named in this bill of lading." 

Various illusti-ations were put by the learned 
counsel for respondent as tests of admiralty 
jurisdiction. They are more ingenious than 
sound. A contract to build a ship is not a 
maritime contract. A contract for her tow- 
age is. It is supposed that a contract is made 
to build a ship in Jlilwaulcee and to tow her 
to Detroit, and there deliver her for a whole 
sum, and it is asked if a. court of admiralty 
would have jurisdiction of a cause of action 
founded upon a breach of the conti-act to tow 
the ship tc the place of delivery. Concede, 
for the purposes of the illustration, that it 
would not, and if not, the reason is obvious, 
namely, that the towage service in such a case 
would be the mere incident of the principal 
thing, which would be the building of tlie ship, 
and of this principal subject-matter of the con- 
tract a court of admiralty would have no cog- 
nizance. Again, it is supposed that a railroad 
company has contracted to carry property 
from New York to St. Louis, and that by the 
negligence of servants upon a steam f eiiy boat 
belonging to the company upon the Detroit 
river, the property should be damaged, it is 
asked, whether an action in personam in ad- 
miralty could be maintained against the car* 
rier. Again the answer is that if not, it would 
be because the transhipment or transfer by 
ferry would be merely incidental to the car- 
riage of the property by land from New York 
to St. Louis, and no substantial part of the 
service was to be performed otherwise than on 
land. 

The true test of a maritime contract or a 
maritime service is whether it is to be substan- 
tially performed or rendered on navigable wa- 
ters. If it is, then it is of maritime-' character, 
and the com-t of admiralty has jurisdiction. 
If it is not, then jurisdiction is disclaimed. 
That a very substantial part of the service to 
be performed under these contracts was to be 
performed upon navigable waters is not to be 
disputed. The loss happened upon these wa- 
ters, while such savice was being rendered, 
and under the construction of the contracts be- 
fore given, and by virtue of the pruaciple last 
stated, I cannot doubt that a court of admiral- 
ty has jurisdiction of the subject-matter of this 
suit. 

Second. To what was the stranding of the 
propeller atti'ibutable? Did it arise solely 
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from a peril of navigation, or was there co-op- 
erating negligence? (Upon a review of the 
facts which this question involved, it was held 
by the court that there was negligence on the 
part of the master and mariners who were nav- 
igating the vessel at the time, and that al- 
though a peril of navigation was the proxi- 
mate cause of the loss, the remote cause was 
such negligence.) 

Th& last, and more difficult and interesting 
question remains to be considered, namely: 
Is the respondent entitled to the benefit of 
the insurance in this case? 

The various grounds upon which libellant 
urges its right to recover are: 

1. That the loss in question was occasioned 
by the negligence of the carrier; that there- 
fore the shippers had a right of action against 
the carrier, notwithstandmg the stipulations 
in the bills of lading limiting its liability; 
that the insurance company having paid the 
amount of the losses to the shippers, became 
subrogated to their rights, and may therefore 
maintain its action against the carrier for the 
ajmount so paid, and the carrier cannot avail 
itself of the clause in the bills of lading giv- 
ing to it the benefit of the insm*ance, the loss 
having resulted from its own negligence, 

2. That it is not proven that the shippers 
affirmatively assented to the limitations of 
liability and special provisions contained in 
the bills of lading, and hence that such limita- 
tions and provisions are not part of the con- 
tract of shipment. 

3. That the clause in the biUs of lading 
limiting liability, including the provision in 
question, ai-e wholly void, because of a statute 
of the state of Illinois 4— where the contracts 
were made— which makes it -unlawful for a 
common carrier to limit its common law lia- 
bility safely to deliver property, by any stipu- 
lation or limitation expressed in the receipt 
given for such property. 

The principal propositions urged in reply by 
respondent are: 

1. That It clearly appears from the proofs, 
that the bills of lading, with aU the clauses 
and stipulations which they contain, consti- 
tuted the contracts between the carrier and 
the shipper imder which the grain was 
shipped. 

2. That the statute of Illinois referred to 
does not apply to bills of lading issued on ac- 
coimt of shipments as in this case, and that in 
any event it is not controlling upon this court, 
the question involved being one of geneiul 
commercial law. 

3. That the stipulation giving to the car- 
rier the benefit of insurance is valid, even 
though the carrier can not relieve itself from 
the consequence of its own negligence; that 
whether the losses in question arose from neg- 
ligence or not, after the insurance company 
made payment to the shippers, they, the ship- 
pel's, had no right of action against the car- 
rier; that therefore there was no right to 

4 Rev. St. III. c. 27. 
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wliich libellant could be subrogated, and as a 
consequence, that no action wiU lie against 
respondent; in other words, that the stipula- 
tion in question displaced or destroj-ed the 
right, which might otherwise exist, of the in- 
surance company on payment of the insm-- 
ance, to proceed against the cairier for reim- 
bursement. 

Without going at large into the proofs upon 
the question, it will suffice to say that I think 
the bills of lading should be regai-ded as the 
contracts between the shippei-s and carrier 
under which the gi-ain was shipped. It is 
true that the decisions in Illinois enunciate 
a Tery strict rule in relation to proof of af- 
firmative assent to special conditions in such 
contra,cts,— a rule much stricter than is laid 
down by the supreme court of this state and 
some other courts. 

But the proofs here are very satisfactory 
as to the shippers' imderstanding and knowl- 
edge ^of the character and contents of these 
bills of lading, and as to their acceptance of 
them -n-lth such knowledge of their character. 
The ease is much stronger in that regard 
upon the facts, than Michigan Cent. R. Co. v. 
ilineral Springs ilanuf 'g Co., 16 Wall. 318, in 
which it was held that an unsigned general 
notice, printed on the back of a receipt, does 
not amount to a special contract limiting com- 
mon law liability, though the receipt with such 
notice on it may have been taken without dis- 
sent In this state it has been held that 
when such a contract is in the custody of the 
shipper, its due delivery and his assent to its 
terms, are to be presumed, and that the bur- 
den is upon him to obviate these presump- 
tions by proof. But it is not, I think, neces- 
sary to go thus far in order to, sustain these 
bills of lading as contracts assented to by the 
shippers. By affirmative evidence it is suffi- 
ciently shown that they were understood and 
accepted as contracts under which the ship- 
ments were made; and what transpired be- 
tween the shippei-s and the agent of the car- 
rier prior to the deliveiy of the grain on 
board, and the execution of the bills of lad- 
ing, was evidently understood by the parties 
as only the usual preliminaiy negotiations 
and understanding in relation to the ship- 
ments, which were to be followed by consum- 
mated contracts in the form of bills of lad- 
insr. 

There has been much controversy in the 
eoui-ts as to the power of a common carrier 
to limit its common law liability by special 
contract. Since the cases of New Jersey 
Steam Kav. Co. v. Merchants' Bank, 6 How. 
[47 U. S.] 344, and York Co. v. Central 
R. Co., 3 Wall. [70 U. S.] 107, the question, 
dealt with independently of statutory' regula- 
tion, has not been an open one in the federal 
courts; and the right of the carrier to restrict 
or diminish his general liability by special 
conti-act, has been re-afflrmed in Michigan 
Cent. R. Co. v. Mineral Springs Manuf'g Co., 
16 Wall. [83 U. S.] 318, and in Bank of Ken- 
tucky V. Adams Exp. Co., 93 IT. S. 174. 
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It is equally well settled that a common 
carrier cannot lawfully stipulate for exemp- 
tion from responsibility for the misconduct or 
negligence of himself or his sei-vants. New 
York Cent. R. Go. v. I.ockwood, 17 Wall. 
[84 U. S.] 357; Bank of IJentucky v. Adams 
Exp. Co., supra. 

Upon finding the fact of negligence in navi- 
gating the vessel, it follows, therefore, in the 
case at the bai', that the owners of the cargo 
could have recovered against the carrier, not- 
withstanding the limitations of liability ex- 
pressed in the bills of lading. 

An insurer of goods lost while in course of 
transportation by a common carrier is enti- 
tled, after payment of the loss, to recover 
what he has paid by suit against the <-an-ipr. 
No right, in the absence of special contract 
to the contraiy, is better established. The 
legal prmciples upon which this right rests 
are most cleai-ly stated in Hall v. Railroad 
Cos., 13 Wan. [80 U. S.] 370, by Mr. Justice 
Strong, who says: "It is too well settled by 
the authorities to admit of question, that, as 
between a common carrier of goods and an 
underwriter upon them, the liability to the 
owner for their loss or destruction is prima- 
rily upon the can-ier, while the liability of the 
insurer is only secondaiy. The contract of 
tlie carrier may not be first in order of time, 
but it is first and princiijal in ultimate liabil- 
ity. In respect to the ownei-ship of the goods, 
and the risk incident thereto, the owner and 
the insurer are considered one pei-son, having 
together the beneficial right to the indemnity 
due from the carrier for a breach of hi^ con- 
tract, or for non-performance of his legal 
duty. Standing thus, as the insurer does, 
practically, in the position of a surety, stipu- 
lating that the goods shall not he lost or in- 
jured in consequence of the peril insured 
against, whenever he has indemnified the 
owner for the loss, he is entitled to all the 
means of indemnity which the satisfied own- 
er held against the party primarily liable. 
His right rests upon familiar principles of 
equity. It is the doctrine of subrogation, de- 
pendent not at all upon privity of contract, 
but worked out through the right of the 
creditor or owner." 

In Hart v. Western R. Corp., 13 Mete. 
(Mass.) 105, Chief Justice Shaw states the 
principle as follows: "Now, when the own- 
er, who prima facie stands to the whole 
risk and suffers the whole loss, has engaged 
another person to be at the particular risk 
for him, in whole or in part, the owner and 
the insurer are, in respect to that ownei-ship 
and the risk incident to it, in effect one 
person, having together the beneficial right 
to an indemnity provided by law for those who 
sustain a loss by those who sustain a loss 
by that particular cause. If, therefore, 
the owner demands and receives payment 
of that very loss from the insurer, as he 
may, by vii-tue of his contract, there is a 
manifest equity in transferring the right to 
indemnity, which he holds for the common 
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"benefit, to the assurer. It is oiie aiiO the 
same loss for which he has claim of indem- 
nlty, and he can equitably recpive but one 
satisfaction. So that, if the assured first 
applies to the railroad company, and re- 
<;eives the damages provided, it diminishes 
his loss pro tanto, by a deduction from and 
ijrowiug out of, a legal provision attached 
to, and intrinsic in, the subject insured. 
TThe liability of the railroad company is, in 
legal effect, first and principal, and that of 
the insurer secondary, not in order of time, 
hut in order of ultimate liability. The as- 
sured may first apply to whichever of these 
parties he pleases; to the railroad company, 
"by his right at law, or to the insurance com- 
pany, in virtue of his contract But if he 
first applies to the railroad company, who 
pay him, he thereby diminishes his loss, by 
the application of a sum arising out of the 
•subject of the insurance, to wit, the build- 
ing insured, and his claim is for the balance. 
And it follows, as a necessary consequence, 
that if he first applies to the insurer, and 
receives his whole loss, he holds the claim 
iigainst the railroad company in trust for 
the insui-ers. Where such an equity exists, 
the party holding the legal right is con- 
scientiously bound to make an assignment 
in equity to the person entitled to the bene- 
fit; and if he fails to do so, the cestui que 
trust may sue in the name of the trustee, 
and his equitable interest will be protected." 
Kow, were it not for the stipulation con- 
tained in the bills of lading, giving to the 
<;arrier the benefit of the' insui*ance, there 
would be no question of libellant's right to 
recover. And the precise point of inquiry 
Is, what is the effect of that stipulation? 

The perils insured against were generally 
■"of the seas," and after enumerating vari- 
ous specific perils, such as fires, enemies, 
jettisons, pirates and the like, the policy 
provides that the insurance company "takes 
upon itself all other perils, losses and mis- 
fortunes that * * * shall come to the 
hurt, detriment or damage of the said good§ 
and merchandise or any pax-t thereof." 

The question under consideration was to 
great extent argued by the learned counsel 
for libellant, upon the theory that to give to 
the carrier the benefit of the provision re- 
lating to insurance, would be to give effect 
to the limitation of its common law liability 
for the grain and its safe delivery contain- 
■ed in the bills of lading, even as against 
the carrier's own negligence, I do not per- 
■ceive a necessar'y connection between the 
•clause in the bills of lading limiting liability 
for safe delivery of the cargo, and the clause 
giving to the carrier the benefit of the in- 
surance, nor that it follows that because the 
former cannot exonerate itself from liability 
for negligence, the latter clause may not be 
held valid- To give the carrier the benefit 
■of the insurance it must be liable to the 
shipper for the loss. Liability must exist 
as a pre-requisite to a claim to the insur- 
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ance. The agreement is, that if the carrier 
shall be liable for the loss, then he shall 
have the benefit of the insurance. And if 
it be correct to say that the validity, of the 
stipulation relative to insurance is not de- 
pendent upon the validity of the clause 
which attempts to limit liability for the 
property, or, in other words, that the effect 
of the stipulation relating to insurance is 
not to defeat the obligation of the carrier to 
indemnify the owner against loss occasion- 
ed by its negligence, then it would seem 
that the Illinois statute does not bear upon 
the right of the carrier to contract with the 
shipper for the benefit of the insurance. 

That statute provides: ""Whenever any 
property is received by a common carrier 
to be transported from one place to another, 
within or without this state, it shall not be 
lawful for such carrier to limit his common 
law liabihty safely to deliver such property 
at the place to which the same is to be trans- 
ported, by any stipulation or limitation ex- 
pressed in the receipt given for such prop- 
erty." 5 

As will be observed, the prohibition here 
is against any limitation of common law 
liability safely to deliver the property; but 
this does not involve the right to stipulate 
for the benefit of the insurance in case of 
loss and liability. These clauses in the 
bills of lading are to be read as the applica- 
tion to them of legal principles requires, and 
so reading them, the provisions would in 
terms be that the carrier "shall not be liable 
* * * for loss or damage by fire, collision 
or the dangers of navigation while on seas, 
bays, harbors, rivers, lakes or canals," un- 
less such loss or damage shall be occasioned 
by the negligence of said Anchor Line, its 
agents or servants. And, "in case of any 
loss, detriment or damage done to or sustain- 
ed by any of the property hereby receipted 
for during such transportation, whereby any 
legal liability or responsibility shall or may 
be incurred * * * the carrier so liable 
shall have the full benefit of any insurance 
that may have been effected upon or on ac- 
count of said goods." 

Admitting, then, that the loss of the cargo 
resulted remotely from the negligence of 
the carrier, the question recurs, can that 
part of the contract which gives to the car- 
rier the benefit of the insurance be enforced 
as -a valid agreement? In the absence of 
such agreement; on payment of the whole 
loss by the insurer, the insured would hold 
their claim against the carrier in trust foi 
the insurer. And if the agreement be valid, 
I think it follows that on payment of the 
loss by the carrier, the insured would hold 
their claim against the insurer in trust for 
the carrier; and further with this agree- 
ment in force, on payment of the loss by the 
insui-er, the insured would have no I'ight to 
go against the carrier, because the loss 

G Rev. Stat. III. c 27, 
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woTiia be satisfied with moneys to which the 
carrier, as between it and the insured, 
would he entitled. It is settled by control- 
ling authority that a common carrier has an 
insurable interest in the goods he carries, 
and can contract for the benefit of insurance 
effected by the owner. Van Natta v. Llutual 
Security Ins. Co., 2 Sandf. 490; Chase v. 
Washington JIut. Ins. Co., 12 Barb. 59.j; 
Mercantile Mut. Ins. Co. v. Calebs, 20 N. 
Y. 177; 2 Pars. Ins. 200. 

In Savage v. Corn Exchange Ins. Co., 36 
N. Y. C.JO, it was held that, a common car- 
rier being bound to make safe delivery of 
goods at the place of destination, such obli- 
gation, together with his claim for advances 
and freight, gives him an insurable interest 
to the extent of the fair value of the prop- 
erty insured. Coming, then, directly to the 
point in issue, a test of the validity of this 
stipulation would seem to be, could the car- 
rier recover for a loss happening confessedly 
through his negligence, upon a contract ot 
insurance, insuring against perils of the 
sea? Upon this question, counsel for libel- 
lant lay down the proposition that negli- 
gence of a caiTier or ship owner, if it can 
be insured against at all, must be made the 
subject-matter of express contract which 
cannot admit of a reasonable doubt. For- 
merly, this was a vexed question in the 
courts, but it is now fully and firmly settied 
by both English and American decisions, 
that a loss whose proximate cause is one of 
the enumerated risks in the policy, is char- 
geable to the underwriter, although the re- 
mote cause may be traced to the negligence 
of the master and mariners. Patapsco Ins. 
Co. V. Coulter, 3 Pet. [28 XT. S.] 222; Colum- 
bia Ins. Co. V. Lawrence, 10 Pet. 307; Gen- 
eral Mut Ins. Co. V. Sherwood, 14 How, 
[55 U. S.] 351; Copeland v. New England 
ilarine Ins. Co., 2 iletc. (Jlass.) 432; and 
cases cited in these decisions. 

In the ease of General Mut. Ins. Co. v. 
Sherwood. 14 How. [55 U. S.] 351, it was 
held that damages decreed by a court of ] 
admiralty to be a lien on the vessel insured, 
by reason of a collision produced by the 
negligence of those who navigated the ves- 
sel, cannot be recovered under a policy in- 
suring against the usual perils and including 
barratry. The facts were peculiar. The 
plaintiffs in the action were the owners of a 
brig. Through the negligence of the master 
and mariners of the brig, another vessel 
was injured. In proceedings on the part of 
the injured vessel, the brig and her owners 
were adjudged liable for the damages, and 
the decree pronounced the collision to have 
occurred in consequence of the negligence. 
On payment of the decree, the ownei-s of the 
brig sued the insurance company on a time 
policy, and set up the facts, expressly al- 
leging the negligence as the reason why 
they had paid the damages, and It was held 
they could not recover. It was therefore 
not the case of the insurers going behind 



[19 Fed. Gas. page 53SJ 



the cause of loss and defending, by showing 
that this cause was pi-oduced by negligence, 
which Mr. Justice Curtiss says could not 
be done, but it was the case of the insured 
himself going behind the collision and show- 
ing, as the sole reason why he had paid the 
loss, the negligence of his own servants and 
agents. 

In Copeland v. New England Marine Ins, 
Co., 2 Mete. (Mass.) 432, Chief Justice Shaw, 
in a very exhaustive opinion, containing a 
lengthy review of the authorities, held that 
"a vessel which is insured on a voyage out 
and home, and which departs with ofBeers 
and a crew competent for the voyage, does 
not become unseaworthy by reason of the- 
master's becoming incompetent, at the for- 
eign port, to command the vessel; and if the- 
vessel sails from such port under his com- 
mand, and is lost on the homeward passage, 
the underwriters are not discharged, although 
the loss may have been caused by the mas- 
ter's incapacity. And although, in such case 
of the master's incompetency, it is the duty 
of the mate to take command of the vessel, 
and although he has a right to resort to all 
lawful means to establish himself in the com- 
mand, yet if from want of judgment, or even 
from culpable negligence, he omits so to do,, 
and the vessel sails under the master's com- 
mand, and is stranded, the imderwriters are 
not discharged." And in the opinion there is 
this enunciation of the law which is specially 
pertinent: "It is very clear in this case, that 
the immediate cause of the loss, was strand- 
ing in the night time, which is one of the 
perils insured against, and the case supposed 
is, that this was occasioned by the default of 
the mate in not assuming the command. The- 
default must consist, either in a want of judg- 
ment in perceiving and determining that the- 
master had become so deranged or incapacitat- 
ed as to authorize and require him to inter- 
pose, or in negligence in the performance of 
his duty, when the case occurred. Such a case 
may occur in every voyage, and must be 
considered as one of the contingencies inci- 
dent to navigation. It may often present ques- 
tions of great difficulty, in acting on which, 
mistakes, on the part of the officer second m 
command, may occur. But we cannot per- 
ceive why the duty of the mate was not of 
a purely official and professional character,, 
growing out of his powers and the relation in 
which he stood as an officer, and not devolv- 
ing on him as the agent of the owners, in any 
other sense than that in which pilots and ail 
other officers and mariners are their agents. 
They are vested with certain powers to be 
exercised for the use and benefit of owners, 
freighters, undei-writers, and all others who- 
are directly or remotely interested in the ves- 
sel and voyage. I cannot distinguish the neg- 
ligence of the mate, in the case supposed, 
fi-om his failm-e in the performance of any 
other duty as a nautical man. Suppose a 
ease of a loss by stranding, and it could be 
satisfactorily proved, that if, in a particular 
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emergency, sail had been made or taten in, 
if an anchor had been carried out or the ves- 
sel put on another tack, the disaster might 
have been avoided, it would indicate a simi- 
lar mistake of judgment or neglect of duty 
on the part of the commanding officer as that 
in the case supposed. In both cases, it is a 
mistake or neglect of his peculiar and appro- 
priate duty as an officer and seaman. For the 
performance of these duties, we are of opin- 
ion that the owners, as between themselves 
and the underwriters, are not responsible. 
A contrary doctiine would lead to questions 
of gi'eat difficulty, involving numerous ques- 
tions of fact of very difficult proof, as to the 
skill and seamanship of all the nautical meas- 
ures taken in the whole conduct of the voy- 
age. Besides, these mistakes of judgment 
and instances of negligence are incident to 
navigation, and constitute a part of the perils 
that attend it; and they can no more be re- 
strained, prevented, or guarded against, by 
the owners, than by the underwriters. The 
most caiitious foresight can only enable own- 
ers to provide a competent crew of officers 
and seamen at the commencement of the 
voyage. What reasons, then, are there of 
justice or policy, what considerations growing 
out of the nature of this contract, or the re- 
lations of the parties, which should prevent 
the owners from insuring themselves against 
this peril?" 

Stranding is a peril of the sea. .In the case 
at bar, the stranding of the" vessel was the 
proximate cause of the loss. The remote 
cause was the negligence of the master and 
mariners in navigating the vessel. The law 
behig as stated, it follows, that if the case 
were that of hisurance in favor of the carrier 
against the perils of the sea, the insurer 
could not go behind the proximate cause of 
the loss and defeat a recovery by showing 
the negligence of the master and crew of the 
vessel. We have, then, this state of case: 
The carrier made itself liable for the loss of 
the cargo by a peril of the sea, if negligence 
co-operated in causing the loss. The owners 
of the cargo contracted with the carrier that 
if loss should occur for which liability arose, 
the carrier should have the benefit of any 
insurance on the property. The shippers then 
conti-acted for insurance against the usual 
perils. There was a loss for which the carrier 
iwas primarily liable to the shippers. The 
proximate caxise of the loss was a peril of 
the sea. It was a loss, therefore, which the 
carrier could directly hasure against, and the 
fact that its remote cause was negligence 
would not relieve the insurer. Why could 
not the cai-rier secure, by the indirect way of 
a conti-aet with the shippers, in ease of its lia- 
bility for a loss, the benefit of their insurance, 
if it could by direct contract with the insurer 
have obtained indemnity agamst loss caused 
proximately by a peril insured against, but 
remotely by its own negligence? If it be 
said that the rights of the insurance company 
ought not to be affected by a conti-act be- 
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tween the shipper and the carrier, I think it 
may be answered that the company put itself 
in privity with such contract by its contract 
of insurance while the property was in trans- 
it; and that it dealt with the insured prop- 
erty, subject to the terms of the bills of lad- 
ing, which gave to the carrier the benefit of 
the insurance in case of loss for which the 
carrier should be liable. The case does not 
show that any fraud was intended by the cai-- 
rier in making this stipulation with the ship- 
pers. The agent of the insurance company 
was also the agent of the carrier, and the 
same person issued the certificate of insur- 
ance and made the contracts of shipment with 
tlie shippers. And in the light of all the facts 
and the legal principles which I have endeav- 
ored to state, I cannot bring my mind to any 
other conclusion than that this was a lawful 
and valid contract If this be so, then upon 
receiving payment for their losses from the 
insurer, the right of the insiu-ed to proceed 
against the carrier was determined, and no 
such right remained to which the insurer 
could be subrogated, because necessarily the 
insurer must take the rights of the owners 
of the cargo subject to aU agreements and 
equities between the insured and the carrier. 
Mercantile Mut Ins. Co. v. Calebs, 20 N. 
y. 173. 

In the case last cited, the court of appeals 
of New York held that a common carrier may, 
by contract with the owners, secure to him- 
self, in ease of damage or loss to the goods 
for which the carrier would be liable, the 
benefit of any insurance to be efEected by the 
owner, and that this abandonment to the in- 
surer against marine perils, of goods dam- 
aged during their transportation, under such 
a conti'act, and payment of the loss does not 
give to the insurer any right of action against 
the carrier. 

This case was much criticised upon the ar- 
gmnent, but I do not see why, upon principle, 
it is not sound. It is true that the case did 
not present the element of negligence on the 
part of the can-ier, and the court alludes to 
this fact in the opinion; but I think only for 
the purpose of calling attention to the point 
that not even primary liability of the carrier 
for the loss of the goods was in that case 
shown. But a careful reading of the opinion, 
I think, shows that even though such liability 
were established by direct proof of negli- 
gence, it was the view of the court that the 
contract was valid; for, after alluding to the 
absence of the element of negligence, the 
opinion proceeds: "But it is enough that the 

>iaiutiffs took me rights of the owner of the. 
goods subject to all agreements and equities 
between the insured and defendants; and that 
the conti*aet between them, being valid, pro- 
tects the latter against a recoveiy by the 
plaintiff." 

In conclusion, I must hold that the provi- 
sion in the bills of lading giving to the car- 
rier the benefit of insurance on the property 
was valid, and that no right of subrogation 
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Acci-ued to libellant, since the insured, on pay- 
ment to them of the insurance, had no right 
of action against the carrier. 

[On appeal to the circuit court this decision 
•was athrmeti. Uase unreported. An appeal 
was then taken to the supreme court, where 
the decree of the circuit court was affirmed. 
117 U. 13. 312, 6 Sup. Ct. 1176.] 
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PIATT et al. v. McCULLOUGH. 

[1 McLean, 69.] i 

Circuit Court, D. Ohio. Dee. Term, 1829. 

Attokxet axd Client— Pkesumption op Author- 
ity— Exkcdtor— Sale OF Land— Defective 
Title— Wills— Execution—Powers. 

1. An application may be made by an execu- 
tor or administi-ator to the court of common 
pleas, by attorney, for a sale of i-eal estate. 

2. A schedule of the debts must be exhibited, 
Aic. but the application for the sale mav be by 
motion or in writing. 

.3- Where these proceedinps have been car- 
■ Tied on by an attorney, the court will presume 
the sanction of the executor or administrator, un- 
less the contrary appear. 

^lup'ciSs:]"^'^^'^"''-''^-^-^^^'^ 

4. The court have no power to order a sale 
except on the application of the executor or ad- 
ministrator. 



1 [Reported by Hon. John McLean, Circuit 
.Justice.] 



5. Unless a will is required to be sealed, it is 
good without seal. 

6. Cannot require an instiiiment to contain 
any requisites, to its validity, which the statute 
does not require. 

7. A power of attorney not under seal, will 
not authorize the attorney to execute a deed. 

8. A court of chancery will never aid a de- 
fective power; but it will relieve from a defec- 
tive execution of a power. 

[Cited in Snow v. Perkins, 2 Mich. 238. Cited 
in brief in Ferre v. Board of Foreign Mis- 
I sions. 53 Yt, 166.] o 

9. A bona fide purchaser at an executor's sale 
of land, where the consideration has been paid, 

, may apply to chancery for a title. 

10. The payment of the consideration, the pos- 
I session and improvement of the propertf, in such 

a ease, will rebut any presumption, from lapse of 
time, that there has been an abandonment of 
the contract 

! 

> [This was a bill in equity by the heirs of 
j Piatt and others against the heirs of McCnl- 
lough.] 

Caswell & Starr, for complainants, 
Mr. flammond, for defendants. 

OPINION OP THE COURT. This bill is 
brought to perfect a title arising under a 
sale of lot 42, in the city of Cincinnati, by an 
order of court, on the application of the ex- 
ecutor of tlie last will and testament of the 
ancestor of the defendants. The relief pray- 
ed for is resisted on the following ground's: 
(1) The will not being sealed, is void. (2) It 
has never been proved. (3) Letters testa- 
menlai-y were never granted, (4) The sale 
being invalid, equity will not aid. The will 
bears date the 7th of March, 1803, and was 
signed, though not sealed, by the testator. 
He died the same year. 

The ordinance of 1787 for the government 
of the territory north-west of the River Ohio, 
regulates the descent of real and personal 
property, which provision was to remain in 
force until altered by the legislature of the 
district And it provides, "that until the gov- 
ernor and judges shall adopt laws as therein 
after mentioned, estates in the said teiTitory 
may be devised or bequeathed, by wills in 
writing, signed and sealed by him or her 'in 
whom the estate may be, (being of full age) 
and attested by three witnesses." On the 
1st October, 1795, a "law concerning the 
probate of. wills, written or nuncupative," 
adopted by the governor and judges from 
Pennsylvania, took effect This law pro- 
vides, "all wills in writing or whereby any 
lands, tenements, or hereditaments, have 
been, are, or shall be devised (being proved 
by two or more credible witnesses upon their 
solemn oath or affinnation, or by other legal 
proof in the territory, &c.) shall be good and 
available in law for the granting, conveying 
and assuring of the lands or hereditaments 
thereby given or devised, as well as tlie 
goods and chattels thereby bequeathed." 
This act was in force when the will under 
consideration was executed, and the quea- 



[19 Fed. Cas. page 541] 

tion is presented whether a seal which the 
ordinance renders essential to the validity of 
sucli an instrument, is required under this 
law. It is contended that the act of 1795 re- 
fers wholly to the proof of wills, and does 
not dispense with the regulation of the or- 
dinance, which requh-es a will to he signed 
and sealed by the testator, and that he shall 
be of full age. By looking into the act of 
'95 it will be found not to relate wholly to 
the proof of wills, but was designed to regu- 
late the manner in which they may be made. 
In the third section it is provided in what 
manner a verbal will may be made, and 
how it shall be proved. The first section not 
only provides how a will in writing shall be 
proVed, but declares that such a bequest shall 
be valid, both as to real and personal prop- 
erty. This act, therefore, covers the whole 
ground. It was not designed as amendatory 
to the ordinance, if indeed it were competent 
for the govei"nor and judges to amend it. 

This provision of tlie ordinance was design- 
ed to be temporary, and was to be abrogated 
so soon as the governor and judges should 
adopt laws on the subject. The law of de- 
scents was intended to be more permanent, 
for it was to remain in force until altered by 
the legislature of the district The adopted 
law was a substitute for the provision in the 
ordinance in relation to wills, and the argu- 
ment that this construction cannot be given 
to the act, because its provisions do not ex- 
tend to all the requisites of the ordinance, 
is believed not to be sound. "Why adopt a 
law in substitution of the ordinance, if all 
the provisions of the latter must be retained? 
The governor and judges had only power to 
adopt laws from other states, not to legis- 
late. They could not annex a repealing 
clause, and thereby give a construction as to 
the extent of the adopted act. But when 
the power of selection was exercised, the se- 
lected law became the law of the territory, 
and, consequently annulled the temporary 
regulation of the ordinance on the same sub- 
ject The act of '93 requires a will to be in 
writing, but a seal is not necessary to its 
validity. Such has been the uniform con- 
struction of this law, in the state of Penn- 
sylvania. Such construction is presumed to 
have been known to the governor and judges 
at the time the law was adopted. And if 
this were not the case, the decisions of the 
courts of Pennsylvania would be adverted to, 
as the highest authority in settling the con- 
struction of this statute. But the language 
of the act on this point is too plain to admit 
of doubt. It would do violence to all known 
rules of construction to annex any forms to 
an instrument, as essential to its validity, 
wliich are not specially required by the stat- 
ute. As this act has been found to contain 
adequate provisions to regulate the making, 
as well as the proof, of wills in the state of 
Pennsylvania, no very strong argument can 
be drawn, from its presumed defects, as ap- 
plicable to the territory. The power to make 
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a will is not touched by this law; it remain- 
ed where the law had before placed it 

Has the wid been sufficiently proved? is 
the next point for consideration. It appears- 
that the 21st of November, 1803, before two 
associate judges proof of the execution of the- 
will was attempted to be made. The three 
witnesses to the will appeared and being- 
sworn stated, that they saw the testator sign, 
publish and declare the instrument of writ- 
ing referred to, to be his last will and testa- 
ment, and that he was of sound mind and 
memoi-y at the time, and that they subscrib- 
ed their names as witnesses. Afterwards, 
"on the 7th Mai-ch, 1804, the witnesses named 
in the will appeared in open court (three as- 
sociate judges being present) and were duly 
sworn as above, that they *see' (the word 
used) the testator sign the will as his act 
and deed," &c. And on the same day the 
court accepted the renunciation of D. Zeigler, 
one of the executoi-s named in the will. The- 
will, it seems, was recorded as the law re- 
quires; and Reeder, the acting executor,, 
commenced his duties under it 

It is objected that two judges before whom 
the will was at fii*st attempted to be proved, 
did not constitute a court for that purpose; as^ 
the presence of three judges is necessary. 
This will not be contested. But it is farther 
urged that the subsequent proceedings on the 
7th March, 1804, do not amount to a probate 
of the will. That there is no adjudication 
upon the proof, no establishment of the will. 
And that there is no room for presumption, 
as the record shows all that was done. That 
the record of the proceedings the 7th March 
as well as on the 21st November, is extreme- 
ly informal must be admitted. In the cer- 
tificate of the 7th, there is a reference to the 
previous proceedings before the two judges, 
where it is stated, "that the witnesses were 
sworn as above, and that they saw the testa- 
tor sign" &c. Taking the whole proceedings to- 
gether these facts are established. That the 
witnesses to the will were examined in open 
court, touching its execution. That one of the 
executors named in the will relinquished his 
right of acting under It That it was record- 
ed as the law requires, and that the acting- 
executor proceeded to discharge his duties, 
which is shown by his exhibits to the court, 
who recognized him in his capacity of ex- 
ecutor. 

These facts can leave no doubt upon the 
mind, however informal the record may be, 
that the will was proved to the satisfaction 
of the court, and ordered to be recorded, 
and that the rights of the acting executor 
were fully recognized. This question it must 
be recollected arises incidentally, and is not 
made between the heirs and the executor, 
and, under the circumstances, may not this 
court presume that all the essential requi- 
sites of the law were complied with by the 
court of probate, though the record be in- 
formal? There is nothing to rebut this pre- 
sumption. All the facts go to strengthen it 
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Has not the doctrine of presumption been, 
carried mneli faiilier than this, in presum- 
ing the existence of mattei-s of record in 
support of titles under sheriff's sales? If 
tlie TvUl had not been satisfactorily proved, 
could it have been recorded? Would the 
court hare suffered one of the persons named 
as executor to relinq^iish his right of acting 
before the proof of the instrument? With- 
out such proof would they have recognized 
the acting executor in that capacity? These 
answers must all be in the negative, and 
they present a state of facts totally incom- 
patible with any other presumption than 
the one which is di-awn. This court are 
therefore sustained in the conclusion that 
the wiU was proved to the satisfaction of 
the court of probate, which had exclusive 
jurisdiction over the subject. 

The next objection to be considered is, 
that letters testamentaiy were never grant- 
ed. It is contended that the letters testa- 
mentary form the foundation of the execu- 
tor's authority, and that -frithout them he 
cannot act That the fact of his having so 
acted, cannot be sufficient, and that the 
grant of lettei-s must be shown by record 
evidence. The right of the executor to act, 
it is insisted on the other side, is derived 
from the will after it has been legally proved 
and not fi-om any investment of power by 
the court distinct from the will, and that 
the letters testamentary are evidence of this 
right, and also of his having been qualified. 
If the letters were essential may not their 
existence be presumed? Or rather does not 
such a presumption necessarily arise from 
the other facts in the ease. The will has 
been proved; one of the persons named as 
executor refuses to act, the other person 
named takes upon himself the duties of the 
office, and is recognized in his official char- 
acter by the court Could tliese facts exist, 
if the coiut had not granted to Reeder what- 
ever was necessary to authorize him to act 
as executor? It is not necessaiy that the 
letters testamentary should be recorded, and 
if, in technical language, an award of such, 
letters cannot be found on the i-ecord, the 
proceedings show facts which coiUd not ex- 
ist, unless such an award had been made, 
though the enti-y has been omitted by the 
elerk, the existence of tlie letters therefore 
may well be presumed. Indeed it is enough 
to establish the authority of the executor, 
to show that the court in various official acts 
recognized him as acting in that capacity. 

The objections to the sale will be next 
examined. These are: (1) That personal ap- 
plication to the comt for the order of sale 
was not made by the executor, nor was the 
saJe made by him. (2) That time was given 
for the payment of the purchase money by 
Meek, who could have no authority to act 
in the case. (3) That Wade, who executed 
the deed to the purchaser as the attorney of 
the executor, being authorized to act by an 
instrument not under seal, eould not maKe 
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a valid deed. (4) That the object of the bill 
being, to aid a defective power, and not a 
power defectively executed, it must be dis- 
missed. 

Before these objections are examined, it 
may be proper to consider the ground as- 
sumed by the complainants' counsel, which 
is, that between the heirs and an innocent 
purchaser for a valuable considei-ation, the 
court cannot, for any purpose look behind 
the order of sale. The counsel consider this 
order as a judgment of the court, which can- 
not be incidentally touched or examined, but 
must stand in full force until reversed or 
opened in the modes provided by law. The 
court of common pleas, it is contended, have 
exclusive jurisdiction of the subject; and if 
the grounds of their judgment in making the 
order, be examined so as to affect the title 
of purehasei-s under the sale, there would 
be no security in such titles. That with 
equal propriety may the merits of a judg- 
ment, in a case at common law, be collater- 
ally examined and rights acquired under it 
destroyed. Whilst the correctness of this 
doctrine is admitted to some extent, it is 
I believed to be laid down in broader terms 
than can be sustained. It is time that the 
court of common pleas have exclusive juris- 
diction in ordering sales of real estates of 
deceased persons for the payment of debts; 
but they can only Kcercise this jurisdiction 
in certain cases. If an individual represent- 
ing himself to be an executor or administra- 
tor, when he was not so, should apply to the 
court and obtain an order for the sale of 
lands, a purchaser at such a sale could de- 
rive no valid title. The power to sell is not 
derived alone from the order of court, 
though without such order no sale can be 
made. The capacity of an executor or ad- 
ministrator must be coupled with the power 
conferred by the court; and this power must 
be exercised in pursuance of the statute, to 
make a legal transfer of the estate. An es- 
tate thus sold, divests the beir at law, and 
transfei-s to the purchaser all the interest in 
the land which the deceased had free from 
the claims of creditors. It is, tberefore, es- 
sential to show that the court of common 
pleas had jurisdiction of the case, by exhib- 
iting proof of the capacity in which the per- 
son acted, who procured the order of sale, 
and by whom the sale was made. It is not 
enough that he be designated in the order, 
by way of description, as executor or admin- 
istrator. Such an order, in some respects, 
if not in aU, is considered as a less solemn 
act of the court than a formal judgment. So 
far, however, as the judgment of the court 
is exercised, in deciding upon the propriety 
of the sale, from the exhibits made, it must 
be considered as conclusive in a case like the 
present although it may afterwards appear 
that there was personal property sufficient 
to pay the debts. 

The twenty-second section of the act of 
180S, which defines the duties of executors 
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and administrators, provides, "that when it 
sliall appear to tlie executors of any last will 
and testament that the personal estate ot 
their testator, is not sufficient to pay and 
satisfy the demands against said estate, they 
«hall make known the same to the court of 
-common pleas, in convenient time; who, up- 
on satisfactory proof thereof, shall grant to 
the executor power to proceed and settle up 
said estate, hy selling any or all the I'eal 
-estate of their testator; in the same manner, 
and under the restrictions, as is provided in 
the case of intestate estates." In the thirty- 
second section of the same act it is provided, 
"that when it shall l)e made to appear to 
the satisfaction of the court, that it is neces- 
sary to sell real property for the discharge 
of debts, &c. they shall appoint three disin- 
terestefl men to view the lands, tenements 
or hereditaments, to he sold, and return to 
the court under oath a statement of the 
value thereof; after which the court shall 
direct the executor or executors, &e. to pro- 
ceed to sell, either the whole or a part, as 
they may think proper, of such real estate, 
after giving notice of the time and place of 
sale, &c. and such lands shall be sold to the 
best advantage, either for cash or on a limit- 
■ed credit." 

By the record it appears, that in December 
term, 1809, of the court of common pleas, a 
petition was presented, setting forth that 
the personal property of McCuUough's estate 
was insufficient to pay the debts, and pray- 
ing that certain lots in the town of Cincin- 
nati might be ordered to be sold, according 
to the statute. The petition purported to be 
by the acting executor of the estate, though 
it was signed by Alexander A. Meek, his 
attorney in fact With this petition was ex- 
hibited a schedule showing a large amount of 
debts due by tlie estate. The petition being 
read and heard, was granted by the court 
And afterwards, "in the term of April, 1810, 
on motion to the court and an account ex- 
hibited for the sale of lot 42, to satisfy 
demands against the estate of McCuUough, 
deceased, the court grant an order for the 
f.ale of said lot 42, containing four acres; 
and the court appoint three appmisers, &c. 
who afterwards returned an appraisement 
imder oath; which fixed the value of lot 42 
at one hundred dollars." 
" It is objected that the power to sell in this 
case was derived exclusively imder the stat- 
ute, tliat it being a naked power, not coupled 
with an interest must be executed in pei-son 
and not by an attorney. Seveial cases are 
■cited to sustain this position. 12 Mass. 504; 
4 .Tohns, Ch. 368; Sugd. Powers, 175; 3 East, 
410; 1 Ohio, 232; 2 Ohio, 126, 131, 392. The 
case in 12 ilass. arose und«: the statute of 
1783, in that state, which authorises the 
courts to gi-ant licenses to executors, &c. to 
sell the estate of deceased persons, &c. The 
comt in that case on application of the ad- 
ministratrix, ordered a sale of the real estate 
of the deceased to be made by a third person. 



A sale by such person was decided to be void, 
as the statute did not authorize such appoint- 
ment. The principle decided in 4 Johns. Oh. 
is, "that where a power is given to two ex- 
ecutors in the will to sell certain lots of land, 
if, under the circumstances of the times, thej' 
should deem it prudent, a sale cannot be made 
by one of them, though the other authorized 
his co-executor to act in the case by a power 
of attorney." This was a case in which the 
testator reposed a special trust and confi- 
dence, in tlie discretion of both the executors 
named, and this trust the court decided could 
not be executed by one of them. In Sugden 
it is laid down: "Where a power is given, 
whether over real or personal estate, and 
whether the execution of it will confer' the 
legal or only equitable right on the appointee, 
if the power repose a personal trust and con- 
fidence in the donee of it, to exercise his own 
judgment and discretion, he cannot refer the 
power to the execution of another for, 'dele- 
gatus non potest delegare.' Therefore, where 
a power of sale is given to trustees or execu- 
tors, they cannot sell by attorney." The case 
cited from 3 East was where in a marriage 
settlement there was a proviso, that it should 
be lawful for tho tenant in tail, by deed or in- 
strument in writing, attested by three wit- 
nesses, and to be enrolled with the consent 
in writing of certain trustees to revoke the 
old, and declare new uses; held that a deed 
of revocation executed by him and all the 
trustees in person, except one, and the con- 
sent of that one being given by means of a 
general power of attorney, before made by 
him to the settler, to consent to any such 
deed, as he might think proper to make, by 
virtue of which the deed for and in the name 
of such trustee was executed, is bad, though 
duly enrolled. In 1 Ohio, the eom-t decided 
that a power given by will to executors, to 
sell land may be executed by one, if the oth- 
er refuse to act under the will. And that an 
executor under such a power must sell for 
money only. The case cited in the 2d of Ohio, 
denies the right of an administrator with the 
will annexed in the state of Virginia, to sell 
lands in this state, under the will, although 
the administrator was authorized to sell lands 
by the statute of Virginia. 

The cases cited and the whole current of 
authorities on the subject, go to show, not 
that the donee of a power cannot in any case 
execute a deed of appointment by attorney, 
or any otlier act, but that he cannot do so 
where, by the nature of his appointoieut, a 
special confidence is reposed in his discretion. 
In the nature of things he cannot transfer to 
another this discretion; it can only be exer- 
cised by himself, in pursuance of the confi- 
dence reposed in him. Had the power to sell 
the lot in question been derived from the will 
depending upon the exercise of the disa'etion 
of the executor. It would be dear that he 
could not discharge tliis duty by attorney. 
But what is the nature of the agency exer- 
cised by Meek, for the executor, in applying 
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for the order of sale. It is proved that he 
was a practising attorney in the court at the 
time he made the application, and it -was 
made in the name of the acting executor. 
But it is not a matter of course that a rule 
is ordered, when applied for. An exhibit of 
the debts due by the estate must be made, 
and the court on examination determine 
whether a sale of the real estate is proper 
and neeessaiy. The interests of the persons 
concerned depend upon the exercise of a sound 
discretion by the court, and not by the execu- 
tor. He is the mere Instrument of the law, 
in presenting the case for the consideration 
of the court Here his power ceases" until the 
eoint shall act Unless they shall be satis- 
fied on a full examination of the case, that 
the intei-ests of the heirs as well as the cred- 
itors, would be promoted by a sale, the order 
is not made. If it be made, the land is val- 
ued and the sale is directed undea: certain re- 
strictions. Can this order be applied for by 
an attorney of tbe court in the name of the 
executor. JIust the executor apply in pei-son, 
or is it essential that he should sign a petition 
to the eom-t Is any thing more than his 
sanction to the application required, and will 
not tills be presumed until the contrary ap- 
pear, where a regular officer of the court 
makes the application. The eh-cumstance of 
Meek's having signed the petition as the at- 
torney in fact of the executor, cannot divest 
him of the other character in which he had a 
right to act Is it not the daily practice of 
courts of probate to recognize the right of 
an attorney, to appear in the settlement of 
estates. Are they not heard as to the suffi- 
ciency of vouchei-s on charges made against 
the estate, or payments made by the execu- 
tor, on a motion to enlarge the time for a 
final settlement of legacies, and in short on 
every question which can arise in the dis- 
charge of the duties of an executor or ad- 
ministrator. The law has prescribed no form 
in which this application shall be made. 
Where the personal property is insufficient to 
pay tlie debts of the estate, the executor is 
required to make known the same to the 
court of common pleas, in convenient time, 
which, upon satisfactory proof thereof, shall 
grant to the executor power to sell, &c. The 
proof consists in a schedule of the debts, 
showing the demands against the estate, and 
the only means through which they can be 
paid. This exhibit may be introduced as well 
by motion, stating the facts, as by a formal 
petition or application in writing. Whatever 
may be the mode of application, it may be 
made by a counsellor of the court under 
the sanction of the executor, and this sanc- 
tion will always be presumed, until the con- 
trary appear. More especially would this 
presumption arise in behalf of an innocent 
purchaser at the sale, for a full and valuable 
consideration. Meek, it appears, was the 
husband of the only daughter of the de- 
ceased, to whom one thh-d of the personal 
property was bequeathed, but no part of the 
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realty; consequently, it is urged he must 
have been interested in. having the land sold, 
for the payment of debts. Fraud, it is said, 
will never be presumed; and, in this case, 
there is no evidence to impeach the conduct 
of the attorney. It appears to have been 
fair and upriglit 

Proof is adduced showing the fact of the 
indebtment of the estate, as represented by 
the* schedule when the order of sale was 
applied for. If fraud were alleged and 
proved in tlie obtainment of the order of 
sale, it would become a question whether it 
would affect the title of an innocent pur- 
chaser at the sale, without notice. Rights 
innocently acquired, under judgments or de- 
crees fraudulently obtained, are protected. 
The order of sale being made hy the court! 
and the appraisers who had been appointed 
having returned their valuation, there were 
three things to be done to make a legal sale. 
There was notice to- be given, as the statute 
required; the sale, and the deed to the pur- 
chaser to be made. The fact of public no- 
tice having been given, seems not to be dis- 
puted, and it is admitted that a crier might 
be appointed to make the sale. The lot was 
sold, in pursuance of the notice, to the high- 
est and best bidder, for a sum greatly be- 
yond the appraisement. From the time the 
order for a sale was made until it was ac- 
tually effected, what act was necessary to be 
done by the executor which could not be 
done by his attorney? The order for the val- 
uation was the act of the court. Any one 
might transmit a copy of this order to the 
persons appointed, and it became their duty, 
which was performed, to examine the prop- 
erty and return their appraisement under 
oath. Notice of sale was given, in pursuance 
of the statute; a crier sold the lot, and Ir- 
win became the purchaser. There is proof 
that the executors expressly sauetioned these 
proceedings. The law gave him no discretion 
in the case, except that of selling on a credit, 
where it was believed to be most advanta- 
geous to the estata But it is objected, that 
time was given by ^Aleek for the payment of 
the purchase money. It does appear that a 
short time was given for the payment of 
the purchase money, on one of the principal 
creditors of the estate agreeing to wait the 
same time for the payment of his demand. 
This arrangement then was the same thing 
to the estate as if the purchase money had 
been paid down. It has been paid, and the 
estate has derived the full benefit of the 
payment; and there is no pretence that the 
lot was sold for less than its full value. Is 
it 'essential to the validity of such a sale, 
that the executor should be present when the 
propertj' was knocked down? The law 
points out the manner of the sale, and the 
crier is employed to proclaim the property, 
in the usual way. There is nothing to be 
done which depends upon the discretion of 
the executor, the terms of the sale being 
fixed, and although in this case Meek under- 
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took to vary the terms, so as to give a short 
time for the payment of the money, on such 
conditions as were as advantageous to the 
estate as if the money had been paid down; 
and nearly twenty years having elapsed, the 
court, on so slight a circumstance, in no way 
affecting the interest of the parties, or in 
opposition to the spirit of the statute, can- 
not declare the sale invalid. The deed ex- 
ecuted by TVade to the purchaser was in- 
operative, because the power of attorney 
from the executor, under which he acted, was 
without a seal. This point being clear, it is 
unnecessary to examine what the effect of 
the deed would have been, if the attorney 
had acted under a legal power. 

The last objection remains to be consid- 
ered. It is contended that this is a ease 
where chancery is called to aid a defective 
power, and not to relieve against accident, 
or a power defectively executed. No prin- 
ciple is better established than that a court 
of equity can never interpose its aid in a 
ease where there is a defect of power. It 
Is the province of chancei-y to carry bona 
fide contracts into effect, not to make them. 
Where there is a want of power in either of 
the contracting pai-ties, over the subject mat- 
ter of the contract, it can never be specifical- 
ly enforced by a court of equity. The obliga- 
tion of a contract must be reciprocal, and its 
terms must be understood. If therefore, in 
this case, there was a defect of power in the 
executor, to transfer the property in ques- 
tion, to the purchaser at the sale, the bill 
must be dismissed. The deed made by Wade, 
being inoperative, the case must stand, as it 
would have stood, had no attempt been made 
by the executor, after the sale, to execute a 
conveyance. Irwin, the purchaser, took 
possession of the lot, and afterwards con- 
veyed it to Longworth, who conveyed it to 
Maddock, and he to the complainants. A 
continued possession under the first purchase 
has been enjoyed, and very valuable im- 
provements have been made on the premises. 
The present value of the lot, including the 
improvements, is great. Many years since, 
the executor deceased; and the question is 
now presented, whether chancery will aid a 
purchase, after a lapse of nearly twenty 
years, made under the circumstances of this 
case; and standing upon a sale, the consid- 
eration having been paid. 

The question is not whether the court can 
aid the defective power of Meek, but wheth- 
er, if the executor were living, they would 
decree a conveyance from him, and he being 
dead, whether they will decree a release from 
the heirs. Suppose a bill against the ex- 
ecutor had been filed shortly after the sale, 
could relief have been given? What objec- 
tion could have been made by the executor? 
The order for the sale had been obtained by 
his sanction; the lot had been valued and le- 
gal notice given, and it was sold, in the usual 
mode, for a sum exceeding the valuation, 
19FED.CAS. — 35 
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and the money paid. All these steps were 
taken, if not in the presence of the executor, 
under his sanction. Could he have objected, 
or could any one have objected, that the pro- 
ceedings were illegal, because the sale was 
made by an agent, and that such a delega- 
tion of power could not be made? To what 
act of the agent could the objection apply? 
Not to the notice, for that was legally given. 
Not to the appraisement, for that required no 
agency. Not to the crier, for it is admit- 
ted that a crier might properly be employed 
to make the sale. A deputy sheriff, who 
has no right to delegate his authority, may 
employ an auctioneer to make a sale, as 
every other ofiieer may do. The objection 
could not apply to any unfairness in the 
transaction, or to inadequacy of price. It 
must have rested, if made at all, on the 
simple fact, that a short time was given for 
the payment of the purchase money, without 
the least prejudice to the estate, and that 
even this proceeding had been sanctioned by 
the executor. The purchase ^ money being 
paid and appropriated to the benefit of the 
estate, would have obviated this objection, 
if indeed it could have been considered, at 
any time, of any force. Suppose Irwin, the 
purchaser, had refused to pay the purchase 
money, can any doubt exist that the executor 
could have recovered it by suit? Could any 
of the objections urged against the power, 
or the mode of its execution, have been set 
up in that case in bar of a recovei-y? Surely 
not. And is not the obligation reciprocal? 
Is it not binding as well on the executor as 
on the purchaser? Has lapse of time, or tne 
decease of the executor, weakened the right 
of the purchaser; or interposed a bar to his 
relief? The continued possession and im- 
provement of the property and the payment 
of the consideration, forbid any presump- 
tion of abandonment of the contract by the 
purchaser. He has, in fact, been guilty of 
no laches. By his purchase he is possessed 
of all the equitable right which MeCuUough 
had in the property, at his decease. And this 
right is exempt from all the claims of the 
creditors of the estate. In making the sale, 
the executor acted as the instrument of the 
law, which constituted him an agent of rthe 
estate. He transferred by the sale no right 
of his own, but the interest which the de- 
ceased in his life time, possessed in the prop- 
ei-ty. When, therefore, by mistake or acci- 
dent, the executor fails to transfer the legal 
right, no doubt can be entertained that chan- 
cery may, by requiring a release from the 
heirs of their legal right to the property, and 
they have only a mere legal right, do justice 
to the purchaser. This will not be aiding a 
defective power, but carrying into effect a 
contract fairly made, and which imposed on 
the paities reciprocal obligations. 

THE COURT will decree a release from the 
defendants, to the premises in question^ 
Costs to be paid by defendants. 
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Case No, 11,114. 

PIATT V. OLIVER et al. 

[1 McLean, 295.] 

Circuit Court, D. Ohio. Dec. Term, 1837. 

CosTBACTS — Against Poblic Policy — Fkacd— 
Pi,EADiN-G IN Equity — Pleas in Bab— Form. 

1. A contract made in fraud of the law, or 
against public policy, is void. 

[Cited in brief in Breslin v. Brown, 24 Ohio St. 
568. Cited in Richardson v. Buhl, 77 Mich. 
661, 43 N. W. 1102.] 

2. An agreement between two or more persons 
not to bid at a sherifE's sale, against each other, 
and that one shall purchase for the benefit of all, 
held to be void. 

LCited in Hill v. Smith, Case No. 6,499.] 
ICited in Loyd v. Malone, 23 111. 48; Phippen 
V. Stiekney, 3 Mete. (Mass.) 387.] 

3. But sales on execution may well be dis- 
tinguished from voluntary sales; and especial- 
ly sales of public lands, made at public auction 
by the United States. That an association of 
individuals cannot purchase at such sales, is a 
novel doctrine. 

[Cited in James v. Fulerod, 5 Tex. 512.] 

4. A plea in bar to a bill, must be full and 
complete, to every part of the bill, and the fraud 
charged must be denied by an answer filed in 
support of the plea. And if the plea does not 
set up a bar to eveiy equitable allegation in the 
bill, it will be set aside. In this respect the rule 
is the same in chancery as at law. 

5. The defendants in their answers may insist 
on the same matters, as might be, or have been, 
pleaded in bar. 

6. Pleas in bar, which seek to avoid the equity 
of the case, are not to be favored. Great strict- 
ness in their form and substance is required. 

In equity. 

Swan & Fox, for complainant. 

Wright & Woi-thington, for defendants. 

OPINION OF THE COURT. The com- 
plainant represents that about the 20th July, 
1817, he, John H. Piatt (then living, but since 
deceased), William M. Worthington, and Gor- 
ham A. Worth, being the equitable owners of 
river lots, numbers one, two, eighty-six, and 
eighty-seven, in the United States, resei-ve of 
twelve miles square, on the Miami of Lalte 
Erie: And that Martin Baum, Jesse Hunt, 
now deceased, Jacob Burnet, William C. 
Schenek, William Barr, William Oliver, and 
Andrew Mack, being owners in equity of 
numbei"s three and four, in the same re- 
serve; it was agreed between them that the 
said several tracts, containing nine hundred 
and seventy-three acres of land, should be 
the common property of the several parties; 
that is, the one undivided half should be held 
and owned by the persons first named; and 
the other half by the persons named secondly. 
That it was agreed the parties should pay of 
the purchase money unpaid, as the same 
should become due to the United States, ac- 
cording to their respective interests. That 
the certificates of purchase were transferred 
to Martin Baum, as a trustee, to hold the 
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land for the benefit of all concerned; which 
trust he accepted and continued to act imder 
it until his decease. That afterwai-ds the 
parties agreed to lay out a town on said 
land, which was named Port Lawrence, and 
laid off the same into lots, streets, &c. And 
for the purpose of carrying their plan into ef- 
fect Martin Baum, in his capacity of trustee 
as aforesaid, appointed the said William 
Oliver an agent for said parties interested, 
ta act for them, and gave to him a letter of 
instruction, dated 14th August, 1817. That 
said Oliver at the same time executed a bond 
in the penalty of §20,000, conditioned for the 
faithful performance of the duties of such 
agency. That the parties first named in July, 
1817, purchased at public sale, at the rate of 
two dollars per acre, and paid the first pay- 
ment of Stty cents per acre thereon, viz: the 
south-east, tiie north and south-west quarters 
of section number three, township three, in 
the same reserve; the certificates of which 
were assigned to said Baum In tnist, for the 
pm*pose of paying the balance due thereon, 
and to hold the same for the benefit only, of 
the parties first named aforesaid. That part 
of tlie land above stated was purchased at 
rery high prices— as high as $70 per aci-e; and 
from reducing the public lands by congress, 
and the general embarrassment in the West, 
the price of land was greatly reduced; and 
it was determined by the parties to relinquish 
a part of the land to the United States, imder 
the act of March, 1821, and the act amenda- 
toiy thereto, of the 27th September, 1821. 
That the tracts of land, numbered one and 
two, were relinquished by Micajah T. Wil- 
liams, who was appointed an agent for this 
pm-pose by Baum, and who had purchased a 
part of the interest of the said Oliver. And 
the amount of monies paid thereon being the 
sum of fom- thousand eight himdred and sev- 
enteen dollars and fifty cents, was applied as 
follows: Six hundred and eighty-six dollars 
and seventeen cents, being half the amount 
of purchase money due on lots 3, 4, 86, 87, by 
the parties first named; and $1248 as a final 
payment for the same parties on the five 
quarter sections entered by first parties. The 
balance of the said half of the sum of 
$4817 50 being $474 60 has not been paid over 
or accounted for. That the above land was 
relinquished with the intention of buying it 
again when it should be offered for sale, for 
the benefit of the paities originally inter- 
>ted. And in tlie year 1827 a public sale 
was directed, by the president, and among 
others the said tracts, one and two. At this 
sale the complainant and Martin Baum, trus- 
tee, attended to purchase said lands, and 
would have purchased them, for the benefit of 
the parties aforesaid; but on the day of sale, 
they were not offered, by the order of the 
president Said tracts were situated ad- 
joining the southern boundaiy of the Michi- 
gan territoiy, and over which the said terri- 
tory-exercised jurisdiction; and the trustees 
of the university of Michigan located them, 
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under a law authorizing tlie location of lands 
liy the university. Immediately aftei* this 
■selection was made, Baum, as trustee, remon- 
strated against it, and authorized the de- 
fendant, William Oliver, as agen^ of the par- 
ties interested, to negotiate with the trus- 
tees for an exchange of the land thus selected, 
if congi'ess should approve of the same; and 
Ijy an act of 30th January, 1830, the trustees 
on the 7th February, 1831, did relinquish to 
the said Oliver, as assignee of Martin Baum, 
tmstee, their right to the said lands. And on 
the 14th Mai-ch, 1831, while acting as agent, 
secured a patent for said tracts of laud, one 
iind two, from the United States, in his own 
name. That said Oliver transferred the cer- 
tificates of said quarter sections so purchased 
Tjy the complainant and the persons first 
named, without their knowledge or consent, 
to obtain the title of the two lots aforesaid. 
-The above quarter sections were the south- 
west quarter of section three, township three, 
iind south-east quarter and north-west and 
south-west quarters of section three, township 
three, in said reserve. 

The said Oliver in the aforesaid transac- 
tions acted in his capacity of agent, under the 
authority from Baum the trustee. And the 
complainant charges that Oliver afterwards 
pm-chased a pait of the lands of the universi- 
ty, which he transferred to it, and in the set- 
tlement of the account should be compelled to 
account for the same. That Oliver claims 
to hold the lots of land, patented to him in 
his own name, as his individual property, and 
lias sold a part of the land to Micajah T. Wil- 
liams, and is selling other parts, and threat- 
•eng to sell the whole, &c. That Oliver and 
Williams disclaim the agency, and are acting 
in the disposition of the lands for their own 
interests. An injunction is prayed to stay 
«ales, and that the said Oliver shall account, 
.&a, and convey for the benefit of his prin- 
cipals the lands above stated. 

Micajah T. Williams, as to so much of the 
l>ill as sets up a claim to said lots number 
one, two, three, four, eighty-six, and eighty- 
^even, or to any part of them, or the proceeds 
thereof, pleads in bar, that on the third 
Tuesday of July, in the year of our Lord 
eighteen hundred and seventeen, the United 
States were the owners in fee simple, and that 
the president by proclamation offered the 
^bove with other tracts of land for sale at 
public auction, at Wooster, in Ohio, on the 
said third Tuesday of July. That previous 
to the day of sale, the two companies named 
in the bill were formed with the intention of 
purchasing said tracts for speculation. That 
-one of said companies consisted of Robert 
Piatt, John H. Piatt, William M. Worthing- 
ton, and Gorham A. Wbrth; that the other 
-company consisted of Martin Baum, Jesse 
Hunt, Jacob Burnet, William C. Sehenck, 
William Barr, William Oliver, and Andrew 
Mack. That on the day of sale the compa- 
nies were represented by their agents, (to 
Tvit), the first named company by Robert 
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Piatt, and the other by William Oliver, Wil- 
liam 0. Sehenck, and Andrew Mack; and 
before the sale the lots one, two, three, four, 
eighty-six, and eighty-seven, were selected by 
the agents of both companies, to purchase; 
and this being discovered, the two compa- 
nies entered into an illegal combination not 
to bid against each other, so that the lots 
could be purchased at less than their value; 
and that the purchase so made should be 
made for the joint benefit of both companies. 
That in pursuance of this an*angement the 
purchase was made of the lots at less than 
they would have sold for, had no such illegal 
combination been entered into, and the cer- 
tificates of purchase were made out in the 
name of Martin Baum, and this the said 
Williams pleads in bar to any relief, &c. 
And he further pleads in bar, that an attach- 
ment issued against the said Martin Baum, 
Robert Piatt, William M. WorthingtoH and 
Gorham A. Worth, by the name of George 
A. Worth, and a judgment was rendered 
thereon against them by the justices of Mon- 
roe county court, for the county of Monroe, 
in the territory of Michigan, in October term, 
1825; and an execution, or other final process 
was duly issued thereon, the said three quar- 
ter sections and all the right of the persons 
above named was duly seized and sold, and 
conveyed in due form of law to one Charles 
Noble, for the value thereof paid, and there- 
npon afterwards, on the twenty-second day 
of August, 1828,- Noble conveyed the same to 
William Oliver, which was long after the 
termination of his agency aforesaid. That 
Oliver obtained a patent for the three quar- 
ters in his own name, and he afterwards 
conveyed them to the Michigan University, 
and without notice of any other right, &c. 

The defendant Oliver filed a plea similar to 
the above, and denied the allegations of 
fraud. 

The main question raised by the plea has 
been elaborately discussed. And it is con- 
tended if the agreement hot -to" bid- against 
each other was void, it being against public 
policy, that all the other tiunsactions connect- 
ed with such an agreement, or growing out 
of it are also void. In 3 Story's Laws, 1595 
[3 Stat. 318], the act provides for the survey 
and sale of the public lands, under which the 
sale in question was made. There can be no 
doubt that any contract made in fraud of 
the law, or against public policy, is void. 
And this doctrine is well established in tlie 
authorities which have been cited. And it is 
equally well established that equity will nev- 
er aid a party by carrying into efEect such 
a contract. But, whether the agreement set 
forth in the plea is in violation of public pol- 
icy or in fraud of the law, is the matter in 
controversy between the parties. In 3 Johns. 
Cas. 2&, the court decided that a note given 
on consideration of forbearance to bid at a 
public auction was fraudulent and void, as 
against .public policy. The note was given 
to.the.plaiAtifC.in the judgment on which-the 
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sale took place, promising to pay him one 
hundred and fifty dollars in addition to his 
judgment, not to bid at the sale. And in 6 
Johns. 194, the court held an agreement void 
between A and B who agreed not to bid 
against each other; a suit being brought for 
the profits, by A against B who purchased. 
And in 13 Johns. 112, at a sheriff's sale, two 
agreed not to bid against each other; the 
agreement was held to be void. So in 4 
Cow. 732, an agreement not to bid against 
each other, and that one should purchase for 
the benefit of both, was ruled to be void. 
And hi 4 Johns. Gh. 254, the plaintiff in an 
execution made a contract not to bid, and 
the property was sacrificed, the conttuet was 
decided to be void. In Dev. 126, it was held 
that a deed was void in an action of eject- 
ment, given in pursuance of an agreement be- 
tween two persons, not to bid against each 
other on a sheriff's sale, and that one should 
purchase, for the benefit of both. And in 1 
Story, Eq. 290, 293, the principle i^ laid down 
that where persons agree not to bid against 
each other at a pubUc auction, the agreement 
is void. And in 2 Ohio, 504, the court held 
that an agreement that one individual should 
pm-chase land sold at public auction, for the 
tax due thereon, in behalf of a company was 
void, it being against public policy. And in 
Doug. 450, where the plaintiffs were suttlers 
to furnish hay, &c, agreed among them- 
selves not to furnish, but to receive the mon- 
ey, being in fraud of the government, was 
void. And to the same effect are the cases 
in [Hannay v. Eve] 3 Cranch [7 U. S.] 242, 
247, 248; [Brown v. Oilman] 4 Wheat. [17 U. 
S.] 258; [Shai-pless v. Welsh] 4 Dall. [4 U. 
S.] 279; 1 Bin. 110; 3 Page, Oh. 154; 3 
Madd. 66; 3 Mer. 468; 5 Johns. Oh. 327; 
1 Hopk. Oh. 11; 16 Johns. 43S; 2 Wils. 350; 
[Bartle v. Coleman] 4 Pet [29 U. S.] 184, 

The above cases are generally founded 
upon fraud, and most, if not all of them were 
decided under the authority of the cases in 
6 Vern. 642, and Cowp. 395. And some of 
them are not strictly in accordance with the 
principle laid down in Sugd. Vend. 18, and in 
3 Ves. 620, 625, note; 11 Serg. & R. 86; 2 
Hammond, 182; 12 Ves. 477; 2 Brown, Oh. 
326; 1 Jac. & W. 390; 4 Cow. 732, 734. But 
as it regards the present plea it is not neces- 
sary to decide this main point in the ease. 
It may not, however, be improper to remark, 
that some of the cases cited carry the doc- 
trine, of avoiding contracts, as against public 
policy, to its utmost limit And indeed it 
may well be doubted whether sound policy 
requires the doctrine to be extended as in 
some other cases it has been done. To hold 
that individuals may not associate together 
for the purpose of purchasing lands of the 
United States, at a public sale, would be a 
novel doctrine, and contrary to what has 
been generally practised by purchasers, and 
that under the sanction of the government. 
And it by no means follows, that such asso- 
ciations, when entered into fairly, pm-chase 
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lands lower than individuals. The exorbitant 
price the land sold for at the sale is proof 
of this. Before the present sytem of land 
sales was adopted, it was the practice of the 
government to sell large tracts of the public 
lands to associated individuals at reduced 
prices. And since the present system, it iis 
doubtful whether there has ever been a pub- 
lic sale at which private associations did not 
purchase more or less. Arrangements are 
often made not to bid against an individual, 
who may have settled on and improved the 
land he wishes to purchase; and this has 
been no ground of complaint by the govern- 
ment. On the contrary, by numerous acts, 
congress have secm*ed to such settlers pre- 
emption rights. 

Congress have guarded against a sacrifice 
of the public lands, by fixing a limit, below 
which they shall not be sold; and at which, 
after the public sale, they may be entered. It 
may well be a matter of doubt whether these 
sales, being voluntary by the government, and 
made on a national scale and under regula- 
tions adapted to prevent frauds, come under 
the same rule as sales on execution. The 
policy of the government is not more to sell 
at a high price, than to afford an equal and 
fair opportunity to all who are desirous of 
purchasing, to purchase. And whether an in- 
dividual shall bid against a company or not^ 
seems in no respect to defeat the object of the 
government If the competition be open and 
fair, there can be no ground of complaint by 
bidders, and none by the government Where 
puffers are employed by the seller of property, 
in order to deceive bidders, and sell at an 
exorbitant price, or where property under ex- 
ecution is to be sold, for an individual to 
buy off bidders, in order to purchase the prop- 
erty at less than its value, is fraudulent, may 
be admitted; but these cases, both as it re- 
gards the circumstances and the question of 
policy, are distinguishable from the case un- 
der consideration. The plea no where al- 
leges that the ti'aets of land were purchased 
by the company at less than their value; but 
the allegation is, that they were sold for les& 
than they would have sold for, if the com- 
bination to purchase had not been formed. 
Now this is a fact which cannot be traversed, 
as it is not ascertainable by evidence, and on 
which an issue could be taken. The presump- 
tion is strong that the land was sold for more- 
than its value, from the price at which it was 
struck oft*; and from the fact that it was aft- 
erwards relinquished to the United States by 
the purchasers. But the decision of this 
point, as before remarked, is not necessaiy 
to dispose of the plea, and it will not now be- 
decided. 

The matters set up in the plea must be a 
complete bar to the equity of the bill. The- 
rule is the same, in this respect in equity as 
at law. If there is any matter of equity in 
the bin to which the plea does not set up a 
bar, and which is not denied by way of an- 
swer, the plea must be set aside. 5 Madd. 47,. 
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20'3, 260; 4 Jolins. Cli- 693; 11 Equity Dig. 
408; Ghit Bq. Dig. S06; 3 Equity Dig. 178; 
lililligan v. Milledge] 3 Cranch [7 U. S.] 220; 
1 Vern. 183. The till assumes two grounds 
on wliieli tlie equitable interposition of this 
-court is asked: First, tlie public sale and the 
transactions growing out of it; and secondly, 
tbe three quarter sections purchased by the 
<;omplainant and his associates, constituting 
the company first named, and which the bill 
alleges were transferred to Baum as trus- 
tee, for the exclusive benefit of the original 
purchasers. That these quarter sections were 
transferred without their consent or knowl- 
edge to the Michigan university, by the de- 
fendant, Oliver, in exchange for lots one and 
two; for which he obtained a patent In his 
own name. From the allegations of the bill, 
these quarter sections were wholly discon- 
nected with the public sale objected to in the 
plea, and they are so treated in the plea. In 
bar of the right thus asserted, the defendants 
plead that an attachment was issued against 
the individuals composing the first company 
from the county court in Monroe county, in 
the teiTitoiy of Michigan; by virtue of which 
these tracts of land were seized and sold to 
Noble, who afterwards conveyed the same to 
the defendant, Oliver. There is no denial in 
the plea that Oliver acted as agent in nego- 
tiating and effecting the exchange of lands 
with the university. No averment that the 
county court in. Monroe county had jurisdic- 
tion over the lands, by the process of attach- 
ment, or that the proceedings thereon and the 
sale were regular. No exhibition of the rec- 
ord, nor any averment that the proceedings 
were valid. This is the more singular, as the 
legal proceedings took place, as stated in the 
plea, in the territory of Michigan; while the 
bill avers, as the truth is, that the land is sit- 
uated in the state of Ohio. And it is asserted 
that the defendant, Oliver, was the plaintiff in 
the attachment, which fact connected with 
the subsequent proceedings, would seem to 
call for explanation, A presumption arises 
in favor of judicial proceedings of a court of 
general jurisdiction. But that presumption 
does not arise in this case, because the land 
is alleged to be in Ohio, which was sold. un- 
der an attachment in the Michigan territory. 
Now if there were any facts going to give ju- 
risdiction to the court in Monroe, they should 
have been specially alleged in order that the 
court might consider them; but the plea is 
genei-al, and seems to take for granted that a 
judicial proceeding in a foreign jurisdiction, 
may dispose of land in Ohio, Suppose the 
same facts in regard to these quarter sections 
had been averred in a declaration, how would 
the plea in bar, now set up, be considered. 

The plaintiffs allege that the defendant, 
while acting as agent, transferred and dis- 
posed of three quarter sections of land of 
great value, and refuses to account for the 
same. And the defendant pleads in bar that 
an attachment issued in Michigan territory, 
which was levied on the land, though situai- 
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ed within the state of Ohio; and under such 
attachment, the land had been sold; and that 
the purchaser had conveyed the same to the 
defendant Is it an answer to the declara- 
tion? There is no denial of the agency— no 
affirmation that the judicial proceedings were 
before a court which had jurisdiction over 
the land. In 3 P. Wms., the bill charged 
fraud, and the defendant pleaded the statute 
of limitations, and denied, the matters of 
fraud; but as there were some circumstances 
not fully denied, the defendant was ruled to 
answer. And in 3 Atk. 70, the bill charged 
tl\at since the death of the intestate, the ad- 
ministratrix' promised to pay as soon as she 
had effects. The administratrix pleaded the 
statute, and that she made no such promise; 
the plea was held to be too general. And in 
the same book (page 815) the defendant piit 
in a plea of pm-chase for a valuable consideiu- 
tion without notice; but as the instances of 
notice charged in the bill were particular and 
special, it was held that a general denial was 
not good. That the denial must be as special 
and particular as charged. 

These eases show that courts do not favor 
a plea In bar, which does not always present 
the merits of the case. And that where mat- 
ters in bar are attempted to be set up, they 
must cover the whole equity of the bill; not 
by implication, but by express allegation. 
And if this be the rule. It is clear this plea is 
defective in not answering to the bill, the 
material allegations respecting the sale of the 
three quarter sections; and the averment in 
regard to the judicial proceedings has neither 
the necessary form nor substance, to consti- 
tute a bar. But the most conclusive objection 
to the plea is, that it is not accompanied by 
an answer, in support of the plea, denying the 
fraud charged in the bill, and other facts 
which show an equity in the complainant. 
This ground alone is fatal to the plea. 6 Ves. 
594; 2 Ves. & B. 364; Mit Eq. PL 298, 299; 2 
Atk. 241; 1 Sim. & S. 568; 5 Brown, Pari. 
Gas. 561; 15 Ves. 397; Story, Eq. PI, 497; 4 
Sim, 161; 7 Johns, Oh. 214, 

The overruling of the plea will not deprive 
the defendants from insisting on the sanio 
grounds in their ansAver, and in this mode 
the merits of the ease may be more fully pre- 
sented to the court. On the ground that the 
plea is defective it is set aside, and the de- 
fendants are ruled to answer the bill, 

NOTE. Judge Burnet's name is used in the 
proceedings of this case; but it is understood 
that he has no interest in the controversy, and 
has taken no agency in the management of the 
suit 

[Subsequently, the defendants having an- 
swered, the cause came on for final hearing. 
An opinion was rendered in favor of complain- 
ants, but the case was referred to the mas- 
ter for an account of sales, money received, etc., 
in order to enable the court to enter final de- 
cree. Case No. 11,115. Upon reargument of 
the case this opinion was coniirmed. Id. 11,116. 
After the case had been recommitted several 
times to tlie master, and reports filed by him, a 
final decree in conformity with the opinions 
above m Cases Nos, 11,115 and 11,116 was en- 
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tered. From this decree the respondents ap- 
pealed to the supreme court, ifr. Justice Story 
delivered the opinion of the court, affirming the 
decree. 3 How. (44 U. S.) 333.] 



Case No. 11,115. 

PIATT V. OLIVER et al. 

[2 McLean, 267.] i 

Circuit Court, D. Ohio. Dec. Term, 1840.2 

Public Lands — Association to Purchase at 
Sale — Execution Sale — Equity of Redemp- 
tion— Pleading IN Equity— Parties— Trusts. 

1. Where a complainant files a hill, claiming 
for himself and others certain tracts of land pur- 
chased in pfirtnership, to sustain the suit it is 
enough to show that the land was purchased by 
the partnership funds, without specifying the 
amount contributed by each partner. 

2. A contract made in fraud of the law, which 
grows out of, or is connected with, an immoral 
act, will not be enforced. 

[Cited in Tufts t. Tufts, Case No. 14,233.] 
[Cited in Richardson v. Buhl, 77 Mich. 661, 

43 N. W. 1111; Daniels t. Stevens, 19 

Ohio, 244.] 

3. An agreement not to bid against each other 
at a sale on execution is against public policy, 
and consequently invalid. 

4. But on a sale of public lands, it is not un- 
lawful for individuals to associate together to 
purchase for their joint interest. 

[Cited in M'Elroy v. Swope, 47 Fed. 386.] 

i). Such an association is unob.iectionable, 
wliere there was no fraud, and especially where 
a liigh price was giyen for the land purchased. 

6. A doubt may well be entertained whether a 
rule which, in this respect, applies to sales of 
chattels on execution, can apply to a public sale 
of lands by the United States. Great numbers 
attend these sales, general notice of them being 
required. And such restrictions are imposed as 
are deemed necessary to protect the public in- 
terest. They ai'e made, too, on a national scale. 

7. The reason of the rule, which forbids as- 
sociations for the purpose of purchasing, &c., 
does not apply. 

8. In this case there was no agreement not to 
bid against each other, but that certain tracts 
should he bought at the sale by the joint com- 
pany, 

9. That one of the parties, who had acted aa 
agent, should shelter himself from responsibility 
under such circumstances, instead of promoting, 
would defeat the great ends of justice. 

10. The transaction was sanctioned by the 
government in issuing certificates of purchase, 
and afterwards by the relief given under a spe- 
cial law. 

U,. No judgment of a state or territory can af- 
fect lands beyond the jurisdiction of such state 
or territory. 

12. The jurisdiction of the territory of Mich- 
igan extended south to the northern boundary of 
Ohio as first run, and until such boundary was 
altered with the assent of congress. 

13. This alteration of the line with the assent 
of congress, which extended the jurisdiction of 
Ohio north, cannot affect titles to-real estate ac- 
quired by judicial proceedings in Michigan, with- 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 

2 [Affirmed in 3 How. (44 U. S.) 333.] 



in the territory over which the jurisdiction was 
thus changed. 

14. An agency, as against the individual, may 
be proved by his acts and declarations. The in- 
tent with which certain acts are done may be in- 
ferred from the facts connected with the circum- 
stances. 

[Cited in brief in Bradstreet v. Everson. 72 
Pa. St. 124.] 

15. When a judgment is used as evidence, its 
regularity cannot be inquired into. ■ 

[Cited in U. S. v. Walsh, 22 Fed. 648.] 
[Cited in Holland v. Jones, 9 Ind. 496.] 

16. At common law an equity of redemption 
is not liable to be sold on execution, nor by at- 
tachment. 

[Cited in Hill v. Smith, Case No. 6,499.] 

17. It is made liable in some states by statute. 
In the territory of Michigan, an equitj', vested 
in an agent for certain purposes by the cestui 
que trusts, the fee being in the government, can- 
not be levied on and sold by an attachment 
against the agent. 

18. A purchaser at the sale on the attachment, 
under such circumstances, can acquire no right. 
And an assignment by the trustee to the purchas- 
er, being for no other consideration than lie sale 
by attachment, can convey no interest. The 
proceedings on the attachment being invalid, the 
assignment, as a consequence of those proceed- 
ings, must be equally invalid. 

19. This matter is properly examinable in 
equity. And although on the assignment of the 
certificate of purchase, patents may have been 
obtained by the assignee, his right may still be 
inquired into. 

20. The assignee of an equity takes it gener- 
ally subject to all equities. This is especially 
the case, where the assignee had a full knowl- 
edge of the interest assigned. 

21. All persons materially interested in the 
subject matter of the suit must, if within the 
jurisdiction of the court, be made parties, 

22. There are some eases where a trustee may 
sue, without naming the cestui que trusts, but 
the cestui que trusts must be named, where the 
object is to divest them of title, 

23. In general, the cestui que trusts must be 
made parties. 

24. If the demand existed on the trust fund 
before the trust was created, a suit may be sus- 
tained against the trustee only. 

25. Where the pai-ties are so numerous as not 
to be inserted conveniently in the record, suit 
may be maintained in the names of a part for 
the whole. 

26. In a proceeding in equity, to foreclose a 
mortgage given by the trustee, the cestui que 
trusts are necessary parties. And a sale of the 
premises, where the cestui que trusts are not 
made parties, does not bind their interests. 

27. The assignment of the certificates of pur- 
chase for the land sold under the mortgage by 
the trustee, by which the purchaser, as assignee, 
obtained patents, being made under the mort- 
gage sale, cannot bind those who were not par- 
ties to the suit. 

[Cited in Sheldon v. Sheldon, 3 Wis. 70S.] 

28. After the execution of the mortgage, the 
trustee had no power to sell. 

29. It is a well established principle in equity, 
that the act of a trustee shall not prejudice his 
cestui que trust. If a trustee purchase the es- 
tate of his principal, the sale, as a matter of 
course, is set aside unless ratified. 

30. If a trustee purchase land with the trust 
fund, and take the conveyance in his own name, 
in equity the land is held as a resulting trust. 
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31. "Whatever acts are done by the trustee, are 
presumed to be done for the benefit of the ces- 
tui que trusts, and not for the benefit of the trus- 
tee. 

32. "Wherever the trust fund is converted into 
another species of property, if its identity caja 
be traced, it is liable in its new form to tlie ces- 
tui que trust. In such a case the cestui que 
trust may exercise his option either to take tne 
property or pursue some other remedy. xnis 
doctrine applies to all persons who act in a 
fiduciary character. 

33. An individual who has an interest in cer- 
tain real estate, for the management and sale of 
which a trustee is appointed, must be presumed 
to know the nature of his title and the acts of 
the trustee. He cannot, having purchased «ie 
estate from the trustee, set himself up as an in- 
nocent purchaser without notice. 

34. The statute of limitations does not. run 
against an established trust. 

[See Miles v. Thorne, 38 Cal. 335.] 

35. Nor will lapse of time, except under ex- 
traordinary circumstances, operate m a ease of 
trust. 

In equity. 

'OPINION OF THE COURT. At Decem- 
ber term, 1837 [Case No. 11,114], this case 
-was before tlie court on pleas in bar, filed 
by the defendants, Oliver and "Williams. 
These pleas were overruled, and answers 
being filed, the case now stands on its mer- 
its. In the summer of 1817, the complain- 
ant, in connexion with John H. Piatt, "Wil- 
liam M, Worthington, and Gorham A. 
Worth, formed an association to piircbase 
lands of the United States, at a public sale, 
which was shoi-tly to take place at Wooster, 
in this state— and the complainant was ap- 
pointed the agent of the company, to at- 
tend the sale for that purpose. Another as- 
sociation, consisting of Martin Baum, Jesse 
Hunt, Jacob Burnet, William G. Schenck, 
William Barr, William Oliver and Andrew 
Mack, was formed for the same object— and 
William Oliver and William 0. Schenck were 
appointed its agents to attend the sale. Be- 
fore the sale took place, it was discovered 
that both companies were desirous of pur- 
chasing the same tracts of land, and the 
agents agreed that they would purchase 
tracts one, two, three and four, at, and In- 
cluding the mouth of Swan creek, in the 
United States reserve, at the foot of the 
rapids of the Miami; and, also, numbers 
eighty six and eighty seven, on the other 
side of the river, opposite the mouth of Swan 
creek, for the joint benefit of both com- 
panies; each company to have one-half of the 
lands purchased, and to pay at the same 
rate. Numbers eighty six and eighty seven 
wrere bid off by Oliver, and the certificates 
of purchase issued to him. The other tracts 
were bid oflf by the complainant, and the 
certificates' of purchase were issued in the 
names of the association represented by 
him. At the same sale, the complainant, 
in behalf of his company, purchased the 
northwest quarter of section two, township 
three, the southwest quarter of the same 
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section, the northwest quarter of section 
three, township three, and, also, the south- 
east and southwest quarters of the same 
section, in said reserve; and one fourth of 
the purchase money on each tract being 
paid, certificates of purchase were made out 
in the names of the company. And the 
other agents purchased for their company, 
at the same sale, other tracts of land. On 
the return of the agents to Cincinnati, their 
acts were ratified by both companies. One 
company was designated the Piatt Com- 
pany, the other the Baum Company; and 
the union of both, in regard to the lands 
jointiy purchased, was called the Port 
Lawrence Company. The joint, or Port 
Lawrence Company, having made their pur- 
chase with the view of laying om a town, 
to be called Port Lawrence, appointed Baum 
a trustee, and authorized him to sell lots, 
and do other things in relation to his agency, 
for the benefit of the company. On the 14th 
of August, 1817, Baum appointed Oliver his 
attorney, to sell lots in the town to be laid 
out, receive the money, and give certificates 
of sale, in the nature of title bonds, to the 
purchasers; and he, in association witli 
William C. Schenck, was authorized to lay 
out the town. Baum, and, also, the pro- 
prietors, gave to Oliver a letter of instruc- 
tions in relation to the plan of the town, 
the sale of the lots, &c. By the conditions 
of sale, one fourth of the purchase money 
was to be paid down, and the residue in 
three equal ajinual payments. At the sale 
of lots, the sum of eight hundred and fifty 
five dollars and thirty three cents was re- 
ceived by Schenck, for which he was to be 
accountable to Baum. At the sale, Oliver 
purchased lots 223 and 224, an undivided 
half of which he afterwards conveyed to 
Baum, and they erected a warehouse and 
other improvements on them. In August, 
1818, he sold one half of his interest in the 
Port Lawrence Company to William Steele 
and William Lytle; and in March, 1819, he 
^sold the residue of his interest to Micajah 
T. Williams, one of the defendants, and his 
partner Bmbre. By the reduction of the 
price of the public lands, and the pressure 
of the times, the Port Lawrence Company 
were under the necessity of relinquishing 
to the United States ti-acts one and two, 
having agreed to pay for the same about 
twenty thousand dollars; and of appropri- 
ating the money paid on them to the pay- 
ment in full of the residue of the tracts pur- 
chased by them, and by the Baum and Piatt 
Companies respectively. In pursuance of 
this object, the five quarter sections pur- 
chased by the Piatt Company were assigned 
to Baum, the 17th September, 1821; and, 
on the same day, tracts numbered one, two, 
eighty six and; eighty seven, purchased in the 
name of the Piatt Company for the Port 
Lawrence Company; and, also, ti-acts three 
and four, purchased by Oliver for the same 
company, were assigned to Baum. It is al- 
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led^ed that these tracts had been previously 
ass-i-rned to Baum, of which there is no evi- 
dence. 

On the 27th September, 1821, Baum, through 
his agent, Mieajah T. Williams, one of the 
defendants, relinquished, to the United States, 
tracts one and two. On these tracts there 
had been paid the sum of four thousand eight 
hundred seventeen dollars and fifty five cents. 
Thirteen hundred seventy two dollars and 
thirty fom- cents of this sum were applied to 
complete the payments on tracts three, four, 
eighty six and eighty seven, the residue of 
the ti-acts pm-ehased at the sale by the Port 
Lawrence Company. Fx-om the relinquished 
tracts, there still remained three thousand 
four hundred forty five dollars axid twenty 
one cents. Of this sum, one half belonged to 
the Piatt Company, Twelve hundred and for- 
ty eight dollars were applied to complete the 
payment on the five quarter sections, which 
left a balance of four hundi-ed seventy four 
dollars and sixty cents still due to the Piatt 
Company; but which was applied in payment 
of lands held by the Baum Company, After 
the relinquishment of the tracts on which the 
town had been Jaid out, the purchasers of 
town lots claimed a return of the money paid 
by them, with interest, and, also, damages 
for their improvements. On the 10th Sep- 
tember, 1822, Baum gave to Oliver a certifi- 
cate which stated, there was due him, by the 
Port Lawrence Company, the sum of two 
hundred thii-teen dollars and two cents, which 
he refunded to purchasers of lots, by the re- 
quest of the company, "it being the amount 
due on the shares originally owned by John 
H, Piatt, Robert Piatt, G. A. Worth and Wil- 
liam iL Worthington." And on the 27th Au- 
gust, 1823, Oliver having made out an ac- 
count against the Port Lawrence Company, 
for money paid by him to purchasers of lots, 
and services rendered as agent, Baum admit- 
ted his account, aonounting to the sum of 
eighteen hundred thu:ty five dollars and forty 
seven cents; to secure the payment of which, 
Baum executed to him a mortgage on tracts 
three, four, eighty six and eighty seven. The 
payment was to be made, with interest, on or 
before the fii-st of January, 1824, The 7th 
October, 1825, Oliver caused an attachment 
to be issued by the clerk of Monroe county, 
in the Michigan Territory, against Baum and 
the members of the Piatt Company, on the 
certificate of indebtment given by Baum. 
This attachment was levied on four of the 
five quarter sections owned by the Piatt Com- 
pany, and such proceedings wei-e had on the 
attachment, as to obtain an order of sale of 
the property attached; three of the quarters 
were sold, by the auditors appointed, for the 
sum of two hundred forty one dollars and 
sixty cents, to Noble, the agent of Oliver. 
Noble, shortly afterwards, conveyed these 
tracts to his principal. A bill to foreclose the 
mortgage given to Oliver, was filed I37 him in 
the supreme court of Michigan, the 13th of 
October, 1825. And a final decree having 



been obtained, the mortgaged premises were 
sold, by the assistant register of the chancery 
court, to Oliver, the 1st September, 1S2S, for 
six hundi-ed eighteen dollars and fifty six 
cents. 

By the act of 20th May, 1826 [4 Stat. 180], 
the secretary of the treasmy was authorized 
to select, for the benefit of the University of 
the Michigan Territory, a certain number of 
acres of the public lands within the teiTitory, 
and he selected ti-acts one and two, which 
had been relinquished. In the summer of 
1828. as appears from the report of the com- 
mittee of the trustees of the university, Oli- 
ver, as the agent of Baum and others, pro- 
posed to exchange cei-tain lands owned by 
Baum, in the vicinity of Port Lawrence, or 
any of the public lands subject to enti-y, for 
tracts one and two, on which the town of Port 
Lawrence liad been laid out A law of con- 
gress was passed, authorizing the exchan<'e 
the 13th Januaiy, 1830 [Id. 370]. Previous^o 
this, Baum assigned to Oliver the final certifi- 
cates for the tiucts he purchased under the at- 
tachment, and, also, under the decree of fore- 
closure; and one of the quarter sections lev- 
ied on by the attachment, but not sold under 
It, in payment of the balance of the Judgment 
on the attachment, which enabled Oliver to 
obtain patents for the same in his own name. 
And on his conveying to the university tract.s 
numbered three and four, except ten acres re- 
served of number three, and the northwest 
quaiter of section two, tovra, three, and, al- 
so, the northwest and southwest quarters of 
section three, town, three, he received an as- 
signment from the imiversity of their right to 
tracts one and two, for which patents were 
issued in the name of Oliver. After the ex- 
change was effected, Baum, and the defend- 
ant Williams, each purchased an interest of 
one third in tracts one and two, eighty six 
ajid eighty seven. After Baum's death, in 
1832, Oliver purchased his interest from his 
heirs. And the 1st December, 1832, Oliver 
conveyed to Williams an undivided half of the 
ten acres reserved in number three. On the 
23d May, 1834, he conveyed to him an undi- 
vided half of tracts eighty six and eighty sev- 
en, except sixty acres which had been sold to 
Prentice and Fromley ; and on the day of 



November, he conveyed to him "one undivided 
half of lots one and two, on which Port Law- 
rence was laid out, together 'with a lite inter- 
est in all sales and improvements thereunto 
belonging.'" OHver, Baum and Williajms, 
agreed to lay out the town of Toledo on the 
site of Port Lawrence, and to make titles to 
the Port Lawrence purchasers of lots, on their 
complying with their contracts. Some yeai-s 
after this, Oliver purchased from the Michi- 
gan University the tracts of land he conveyed 
to it in exchange for tracts one and two. Of 
the Piatt Company, John H. Piatt is deceased, 
and his administi-ators and heirs are made 
paiiies to this suit. WiUiam M. Worthington 
assigned one half his interest in the Port 
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Lawrence Company, and it is claimed and rep- 
resented by John E. WorJtMngton. Tlie in- 
terest of Wortli has heen assigned to the de- 
fendant Ewing, -who also claims the entire in- 
terest of Baum, Mack, Barr, Burnet, and half 
■the interest of the complainant. Of the Baum 
•Gompanr, Martin Baum, Jesse Hunt, WiUiam 
O. Schenek and WiUiam BaiT, are deceased. 

These are the outlines of the present case. 
Many of the facts have been omitted in this 
statement, which will be adverted to in con- 
sidering the legal questions that are involved. 
•On the part of the defendants' counsel, it is 
■objected that the complainant has failed to 
show, either in his bill or by the proof, any 
interest in the subject matter of controversy, 
which will enable him to maintain this suit. 
And as uiis objection goes to the very ground 
of the right asserted, it will be first cou.^id- 
^red. In his bill, the complainant states, that 
he, in connection with the other members of 
the Piatt Company, formed an association to 
purchase public lands. And this allegation is 
proved by an insti-ument of writing signed by 
the parties. And it appears from the bill and 
the evidence, that the company paid a lai-ge 
«um on the purchases made by them separate- 
ly, and as connected with the Port Lawrence 
Company. It does not appear how this mon- 
ey was obtained, whether by an equal con- 
tribution of the partners or otherwise; nor is 
it necessai? for the purposes of this suit, that 
this should appear. It is enough to show that 
the complainant, and the others named, were 
partners, and that the money paid was the 
money of the company; that the lands pur- 
chased were for the interest of the company; 
•and all this is sufficiently shown by the.plead- 
ing and evidence. 

The next point which it seems proper, in 
the order of time, to examine, is, as to the 
legality of the joint purchase by the two 
companies at the public sale. On the part 
of the defendants, it is contended there was 
4m unlawful combination, between these as- 
sociations, to purchase the public lands at 
the sale at a reduced price. That, in effect, 
they agreed not to bid against each other, 
4ind by that means, bought the tracts stated 
-It a less price than they would have sold 
for. And that, under such circumstances, 
neither a court of law nor a court of chan- 
•cery will give any relief. That the conti-act 
was made in fraud of the law and against 
public policy, and, consequently, can receive 
no countenance in a court of justice. This 
question was raised by the pleas in bar 
^bove noticed, but as the pleas were held 
to be defective on other grounds, it was not 
then decided. The first and leading author- 
ity on this subject, is in the case of Bexwell 
v.* Christie, 1 Cowp. 393. The plaintiff sent 
n horse to an auctioneer to be sold with 
other goods, which belonged to a deceased 
person, the whole of which were to be sold 
to the best bidder; but the auctioneer was 
xlirected not to sell the horse 'under £15— he 



was bid ofE for f 6 16 6. And the question 
was, whether the owner may employ another 
person to bid for him privately. The court 
considered this unfair, and that it was a 
fraud upon the public to throw this horse 
into the sale of goods represented as being 
an executor's. The plaintiff was nonsuited. 
Upon the authority of this case, was, after- 
wards, decided Howard v. Castie, 6 Tei-m 
R. 642. In that case, it was held that where 
puffei-s were secretly employed by the seller, 
the sale was fraudulent, and the bidder to 
whom the property was struck off, was not 
obliged to complete the contract. In the case 
of Jones V. Caswell, 3 Johns. Oas. 29, it was 
decided that no recovery could be had upon 
the note in question, as it had been given 
to induce the plaintiff not to bid at a sheriff's 
sale. That it was against public policy. A 
contract made in fraud of a law will not be 
enforced, or where it grows immediately out 
of, or is connected with, an iUegal or im- 
moral act. Hannay v. Eve, 3 Cranch [7 XI. 
S.] 242; Armstrong v. Toler, 11 Wheat. [24 
U. S.] 258. 

In 1 Story, Eq. Jur. 290, it is laid down 
that agreements, whereby parties agree not 
to bid against each othfer at a public auc- 
tion, especially on a sale of chattels, or other 
property on eisecution, are held void, as 
against public policy. And so, if underbid- 
ders or puffers are employed at an auction 
to enhance the price and deceive other bid- 
ders, and they are in fact misled, the sale 
will be void. Doolin v. Ward, 6 Johns. 194; 
Wilbur V. How, 8 Johns. 346; Bartle v. Ad- 
ministrators of Coleman, 4 Pet. [29 U. S.] 
184; Craig v. State of Missouri, Id. 436. An 
unlimited number of authorities might be 
cited to show, that a contract made in viola- 
tion of the law, or against its settled policy, 
will not be enforced. In [Case No. 11,114] 
a number of authorities are cited to sustain 
that position. And also a number which, to 
some extent, conflict with some of the prin- 
ciples laid down in Cowper and in other au- 
thorities. In the case of Conolly v. Parsons, 
3 Ves. 624, it is said to be the common prac- 
tice for bidders not to bid against each 
other for particular lots. And as a protec- 
tion against this, it is said the seller may 
employ persons to bid for him. Bramly v. 
Alt, Id. 623. The pm'chaser objected to a 
specific performance on the ground that the 
vendor employed a person to bid against 
him, and the fact was admitted. The prop- 
erty was put up at £900. Th.e defendant 
bid £10, and the person employed by the 
plaintiff bid £920, the defendant then bid 
£950, and it was knocked down to him. 
Under these circumstances. Lord Loughbor- 
ough decreed a specific performance. It 
would seem not to be reasonable or just in 
every case, without regard to circumstances, 
where a seller of property has employed a 
bidder to protect his interest, to hold the 
sale void. But however this may be, there 
can be no doubt that an association of in- 
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flividuals may be formed for the purpose of 
purchasing property, either at public or pri- 
vate sale. This is nothing more than a limited 
partnership for a special object, and it is 
strictly legal. Such associations, it is known, 
have been formed to purchase the public 
lands at public auction and otherwise; and 
no objection is believed to have been made 
to them by the government. At the time the 
sale in question was made, the law fixed the 
minimum price at two dollars per acre, for 
which the land must sell; and this guarded 
the public interest. After the sale, any of 
the lands which had been ofifered and not 
sold, were liable to be entered at that price. 
And the whole policy of the government has 
regarded a fair and open competition as 
more important, than to obtain a high price 
for the land- This is shown by the I'educ- 
tions of the price of the public lands, the 
liberal manner in which pre-emption rights 
have been given, and the indulgences granted 
to purchasers under the credit system. 

In the present ease, there was no agree- 
ment that one company should not bid 
against the other, but that certain tracts 
being desired by both companies, should be 
purchased for the joint interest of both. 
Was there any thing immoral in this? Was 
it in fraud of the law, or against the public 
policy? We can best judge of an action by 
its effect And what was the effect of this 
combination which is so much complained 
of? The two tracts of land in controversy, 
numbered one and two, containing about four 
hundred acres, sold for about twenty thou- 
sand dollars; and the other tracts purchased 
by the joint company, sold higher than other 
tracts purchased by individuals. If this trans- 
action then be scrutinized, it will be found 
to have operated most beneficially to the 
government, and injuriously only to the pur- 
chasers. They agreed to pay a much great- 
er sum than the land was worth. A sum 
so extravagant, that, to save the company 
from ruin under the pressure of the times, 
they were obliged to relinquish it to the 
government. And it is said that the com- 
pany had determined to forfeit the payment 
on these tracts of more than four thousand 
doUai-s whicli they had made, rather than 
pay the balance of the purchase money, be- 
fore the relief law of 1821 [3 Stat. 612] was 
passed. And yet the counsel for the defend- 
ants contend that, by reason of this combi- 
nation, tracts one and two were sold for less 
than they would under other circumstances 
have sold for. Whatever other objection 
may be urged to this association, there 
would seem to be no ground for this objec- 
tion. 

In another biunch of the argument, the 
character of Bamn is relied on against the 
imputations made in the bill; and with how 
much greater force may the same argument 
be used against the imputations of the an- 
swers, by referring to the Port Lawrence 
Company, which included Baum, the defend- 
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ant, Oliver, and other gentlemen of higli 
character. This transaction, in our view, is 
sustainable on principle and authority. And 
if in this view doubts could arise, still it 
would not follow that the defence could be- 
available to the defendants. We consider 
the purchase fair to the public, to bidders,, 
and free from objection under the law. It 
was sanctioned by the government, and that 
without objection. But if objection could be 
made to the purchase, it could avail the de- 
fendants nothing. The sale was not only 
sanctioned by the government, but, under 
the relief law of 1821, the transaction was 
again sanctioned, and assimies a new aspect 
by the application of the money paid on 
tracts one and two, to complete the pay- 
ments on other purchases. Where persons 
have combined to defraud the public, and 
one individual happens to get the advantage- 
of another, no court will gi-ant relief. The 
agreement being infected with fraud, and 
each party being alike guilty, no court will 
appoition between them the wages of their 
iniquity. But the Poi-t Lawrence Company, 
in their association and pm-chase, were guilty 
of no immorality. They violated no public 
policy or law; they did nothing injurious to- 
the public interests— nothing which had not 
been ordinarily done, in similar cases, under 
the sanction of the government A rule- 
which would enable a participator in such 
a transaction, who had obtained a title for- 
the land purchased, to shelter himself from 
responsibility xmder the plea of fraud, would 
itself become an insti'ument of the grossest 
injustice. It is due to the justice of the case, 
to the character of the persons concerned, 
not excepting the defendant, Oliver, to vindi- 
cate the transaction from any just imputi- 
tion of fraud. And this defence of fmud at 
the public sale, as it regards the interests of 
the other principal defendant, Williams, is- 
equally unsustainable. He was not a party 
to the purchase at the sale, but subsequently 
having acquired an interest in the lands pur- 
chased, it is insisted that his i-ight is not 
examinable on account of the original fraud. 
In other words, that a vendee instead of 
relying upon his contract of purchase, may 
hold the property by showing that the ven- 
dor had obtained it fraudulently, or against 
public policy; and this without having the- 
shadow of a right, except that which is de- 
rived under the vendor. When such a rule^ 
shall be sanctioned by that court, whose deci- 
sion is the law of this court, it will here be- 
recognized. 

Where a person's property is taken by exe- 
cution and sold against his consent, it is just 
and proper that his interests should be scru- 
pulously guarded. The property to be sold is- 
genei-allj' of small ardount, and but few per- 
sons attend the sale under the hmited notice 
required to be given. Any combination which 
shall defeat a fair competition, under such cir- 
cumstances, would be unlawful; and any con- 
tract, on which such combination was formed. 
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would be void. But suppose at such a sale, 
some two or three individuals being desirous 
of purchasing the property, associate togetlier 
for that purpose, and buy the property at its 
full value, there being an open sale and com- 
petition, could the purchase be set aside? And 
if, in addition to this, the owner of the prop- 
erty subsequently to the sale receives it back 
again, and gives to the purchasers, other prop- 
erty or money in lieu of it, would the transac- 
tion be fraudulent? And could one of the par- 
ty purchasers, having got possession of the 
property or money received in exchange, and 
claiming it as his own, protect himseLC agahist 
his partners, on the ground that the original 
purchase was fraudulent? The public sales of 
lands are made on a liberal and national scale. 
Notice of a sale is given throughout the United 
States, and the large amount of the public do- 
main to be sold on such an occasion, not un- 
frequently attracts particular attention in ev- 
erj-- part of the Union. Vast numbers of per- 
sons attend the sale, and hundreds, if not thou- 
sands, become bidders. Such regulations as 
are deemed necessary to protect the public in- 
terests are adopted by congress, and, under 
their authority, by the executive branch of the 
government. It may well be doubted wheth- 
er a rule which may be salutary and just in a 
sale on execution, must be equally applicable 
to a sale of the public lands by the government. 
For the present purpose it is enough to say, 
that we see nothing in the original purchase of 
the lands in question which can effect its va- 
lidity. 
We will now examine the jurisdiction of the 
- com'ts of the Michigan Territory, before whom 
the proceedings in attachment, and the decree 
of sale of the mortgaged premises, were had. 
No judgment or decree of the courts of any 
state or territory can operate upon the title to 
lands in another state or territory. It is pe- 
culiarly the province of the sovereign power to 
regulate, whether by operation of law or by 
actual conveyances, the transfer of real estate 
within its own jurisdiction. And no convey- 
ance or will, executed in a foreign state, can 
have any effect, except under the laws of the 
state where the land is situated. That the 
lands in controversy in this suit are now with- 
in the acknowledged jm-isdiction of Ohio, is 
admitted; but it is contended they were with- 
in the jm-isdiction of Michigan at the time tlie 
proceedings stated took place. By the law of 
congi-ess [2 Stat. 173] authorizing the people of 
Ohio to form a state government, it is de- 
clared, that the state to be formed shall be 
bounded "on the north by an east and west 
line drawn to the southerly extreme of Lake 
Michigan, nmning east, after intersecting the 
due north line aforesaid, fCom the mouth of 
the Great Miami, until it shall intersect Lake 
Erie, or the territorial line, and thence with 
the same through Lake Brie," &e. This 
boundaiy was adopted by the convention, and 
was copied into the constitution of Ohio, with 
a proviso "that if the southerly bend or ex- 
treme of Lake Michigan should extend so far 
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south that a line drawn due east from it should 
not intersect Lake Erie, or if it should inter- 
sect the said lake east of the mouth of the IMi- 
ami river of the lake, then and in that case, 
with the assent of the congress of the United 
States, the northern boundary of the state 
shall be established by, and extended to, a di- 
rect line running from the southern extremity 
of Lake Michigan to the most northerly cape 
of the Miami Bay, after intersecting the due 
north line from the mouth of the Great Miami 
river as aforesaid; thence northeast to the ter- 
ritorial line, and by the said ten-itorial line to 
the Pennsylvania Ime;" and the constitution 
was sanctioned by congress with this proviso. 
Under a law of 1812 [2 Stat 741] tl sur- 
veyor general of the United States caused two 
lines to be run, one in conformity with tlie act 
of congress, copied into the constitution of 
Ohio, and the other as called for by the pro- 
viso in the constitution. And, in pursuance of 
a law of 1831 [4 Stat. 479], the president of 
the United States caused to be ascertained, by 
observation, the latitude and longitude of the 
most northerly cape of the Miami Bay, and 
also the point at which a direct line drawu 
east from the southerly extreme of Lake Mich- 
igan wUl intersect the Miami river and bay. 
And it was found that the latter line was forty 
one degrees thirty seven minutes and seven 
seconds rorth, and the former forty one de- 
grees forty four minutes and seven seconds 
north. These observations are supposed to 
correspond with the lines run by the surveyor 
general. Neither the lines nor the observa- 
tions seem to have been satisfactory to the par- 
ties concerned, but they are sufficiently accu- ' 
rate for the question of jurisdiction in this case. 
Prom the proviso in the constitution it appears, 
that the northern boundary was to run to the 
most northerly cape of the Miami Bay, and 
if the line runnmg east should be south of 
that, with the assent of congress, it was to be 
so altered as to run to the cape. But the con- 
sent of congress being a condition precedent to 
any deviation from an east line, such line be- 
ing run, constituted the northern boundary of 
Ohio until changed under the sanction of con- 
gress. The required assent of congress was 
given by the act of the 23d June, 1836 [5 Stat. 
56], which declared "that the noi-them bound- 
ary of the state of Ohio shall be established 
by, and extend to, a direct line running from 
the southern extremity of Lake Michigan to 
the niost northerly cape of the Miami Bay." 
As the northern boundary of Ohio, whether 
temporarily or permanently established, con- 
stituted, in that part, the southern b.oimdary of 
Michigan, it follows that the jurisdiction of 
Michigan was properly exercised north of the 
line, and that of Ohio south of it. And it 
would seem that the alteration of the line, with 
the assent of congress, which extended the ju- 
risdiction of Ohio further north, should not af- 
fect titles acquired in any legal form imder the 
jurisdiction of Michigan. This is a very differ- 
ent question from one which arises under a 
disputed location of boundary. In such a case. 
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the settlement of the boundary shows whether 
the jurisdiction exercised by the litigant par- 
ties has been rightfully or wrongfully exer- 
<;ised. But in the present case it is clear, that 
the jurisdiction of Ohio could not be* legally ex- 
•ercised north of the east line, until the assent 
of congress to a line that should strike the cape 
was obtained. No question can arise as to the 
power of congress to act m the case, as Ohio, 
in her own constitution, made their consent a 
■condition precedent and indispensable. It is 
admitted that the land in controversy lies 
north of the east line, and south of the line 
i-unning to the cape. And this would seem to 
determine the right of jurisdiction to be in 
Michigan, until the act of 1836. 

We wHl now examine the nature and extent 
of the agency of Baum, and also of that of Oli- 
ver. There is no evidence in WTiting which 
shows the nature of the ti'ust vested in Baiun. 
It appeai-s from the bill and answers, that 
tracts one and two wei'e purchased by the 
Port Lawrence Company, with a view of lay- 
ing out and building up a town; and tliat 
Baum was appointed a trustee to sell lots in 
the town, make titles, and superintend the con- 
cerns of the company. In his deposition Judge 
Burnet says his impression is, *'that Baum's 
powers were general and unrestricted. That 
the company relied on his judgment and cor- 
rectness in evex-ything relating to then: inter- 
est, and expected he would lay out a town and 
dispose of the lots as he thought best He 
says the company did not meet often, nor did 
they frequently give instructions to Baum. 
They seem to rely on his prudence and discre- 
tion." In theu- instructions to Oliver, to lay 
out the town, &e., the proprietors of the Port 
LaT\'renee Company say "an Immediate corre- 
spondence is to be opened by the agent with 
Martin Baum, Esq., of this city, (Cincinnati,) 
who will 'act as trustee for the proprietors; 
and every information will be given to him, 
in relation to the business of the agency, the 
progress of the settlement, and the sale of lots, 
that may be required or deemed essential to 
tiie interests of the concern." 

The complainant states, in the amended bill, 
that Baum was appointed trustee, and accept- 
ed the ti-ust; and that it was agreed "that the 
certificates for said ti-acts should be assigned 
to him to enable him to execute the trust." 
He, it seems, had power to appoint an agent, 
and he did appoint Oliver. Baum acted in 
this agency, it is insisted, until his death. 
There is no pretence that it was terminated 
prior to the assignment by him of the lands of 
the company. He also acted as agent for the 
Baum Company, in relation to other lands held 
in their own right. Oliver's agency was con- 
stituted under the hand and seal of Baum. 
The instiTiment is dated the 14th August, 1817, 
and authorized Oliver, "in the name of Baum, 
to sell and dispose of the lots in a town to be 
laid out at Swan creek, on the Miami of the 
lake, agreeably to a letter of instructions there- 
with delivered, and to receive payment for the 
same from the purchasers; and to execute and 



deliver certificates, in the natm-e of title bonds, 
for the lots by him sold; and to do all lawful 
acts requisite for effecting the premises." As 
it regards the plan of the town, the conditions 
on which lots were to be sold, &c., Oliver re- 
ceived from the proprietors a letter of instruc- 
tions, bearing the same date as the power of 
attorney from Baum, and also a letter of in- 
structions from him of the same date, and 
which is an exact copy of that of the proprie- 
tors. On the same day Baum addressed a let- 
ter to Oliver, in which, after referring to his 
agency, he says, "Your appointment is for one 
year, commencing this day, for which services 
so renda-ed you are entitled to receive fi-om 
the proprietors twelve hundred dollars." And 
he further remarks: "And the proprietors of 
the lands lying in that eoimty, but which is a 
distinct concern from the above, have agreed 
to aUow you three hundred dollars for attend- 
ing to their separate busmess." And there is 
among the papers a regular power of attorney, 
from Baum to Oliver, in regard to this sepa- 
rate interest, of the same date as the above. 
In the spring of 1818, Oliver was apfwinted 
casliier of the Miami Exporting Company 
Bank; and on the first of July ensuing he as- 
sumed the duties of that appointment At 
this time, he alledges in his answer, he sur- 
rendered his agency to Baiun, and made with 
him a final settlement. He admits, howev- 
er, that being interested with Baum in town 
lots 223 and 224, on which they built a ware- 
house and other improvements, and having 
other lands in the neighborhood, and pos- 
sessing a better knowledge of the business 
and interests of the Port Lawrence Company 
than any one of the parties concerned, he 
was repeatedly brought in contact with 
Baum, was consulted by him, and on his oc- 
casional visits to the Maumee country, was 
intrusted with business for the company aft- 
er the close of his agency. 

On the part of the complainant, it is con- 
tended that his agency continued, and did 
not terminate on his assuming the duties of 
cashier; and in proof of this his acts are re- 
lied on. The power of attorney to Oliver was 
unlimited as to time, and there is nothing 
which restricts it to one year, unless it be the 
letter which fixes his compensation; and the 
limitation of this letter may be considered 
perhaps as much, if not more, with reference 
to the salary allowed, than to the authority 
given him. The duties, however, of cashier, 
were wholly incompatible with that general 
superintending agency which it would seem, 
from the salary paid, was at first contemplat- 
ed. He resided a considerable part of the 
first year of his agency at Port Lawrence, 
and gave the gi-eater part of his time to the 
concerns of the company. He alledges, in 
his answer, that Peter G-, Oliver, in 181S, 
and for three years thereafter, acted as agent 
for the company; and being young and inex- 
pei-ienced, the defendant frequently advised 
him respecting the business. And John E. 
Hunt, the defendant also alledges, acted as 
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agent for the company. But it seems from 
the accounts stated by Baum against tlie 
Port Lawrence Company, and also by ac- 
counts presented by Oliver to Baum for serv- 
ices rendered and moneys paid, tliat he acted 
as his agent, at least to some extent, down to 
the spring of the year 1830. It is true that 
several of these accounts related chiefly, and 
some of them exclusively, to the concern of 
the Baum Company, which was entirely dis- 
tinct from the Port Lawrence Company. The 
last account rendered contains a charge for 
surveying two small ti-acts which related to 
the Port Lawrence Company. In fact, his 
claims against the Port Lawrence Company, 
on which was instituted his legal proceed- 
ings, and on which his whole title rests, ex- 
cept the amount paid by him and his part- 
ner, Baum, for lots 223 and 224, and their im- 
provements, were founded on moneys re- 
funded by him to purchasers of town lots 
and sei-vices rendered. This could only have 
been done in the capacity of agent It can- 
not be supposed that as a mere volunteer, 
without authority, he would make these ad- 
vances; indeed, this is not pretended by the 
defendant He alledges that, having been- 
agent in selhng the lots, and instrumental in 
inducing many to purchase, he felt bound to 
aid in indemnifying them after the town 
tracts were relinquished to the government 
The agency which Oliver exercised, after his 
duties as cashier commenced, was of a more 
limited character than that with which he 
was at first invested. He was not bound, 
perhaps, to give any fixed portion of his time 
to the business of the company; but that he 
did transact, after the 1st July, 1818, the 
principal business of the Port Lawrence Com- 
pany, is shown by his acts and declarations. 
On the 19th September, 1818, associated with 
Wm. JI. Worthington, he divided between 
the proprietors the unsold lots. And in a 
letter to Sage, dated at Piqua, March 27, 
1825, he says: "The company (meaning the 
Port Lawrence Company) were and are large- 
ly mdebted to me; and at the request of Mr. 
Baum, trustee, I continued, after disposing 
of my interest in the company, to aid in the 
perplexing business of the concern, as I un- 
derstood the details better thaa himself." 
And in reference to Mr. Prentice, a purchas- 
er of the Port Lawrence Company, he says: 
"I procured him a deed, and other things, for 
his advantage. Mr. Prentice knows I would 
not have acted without authority," &c. In 
1823, Prentice swears, "being at Cincinnati, 
to settle for work done at Port Lawrence, 
where he saw Oliver and Baum, and was 
told by both of them that Oliver was still 
the agent of the proprietors of Port Law- 
rence." 

Having examined the authority under 
wliieh Baum and Oliver acted, we will now 
consider then: acts, separately and conjoint- 
ly, as they are supposed to be connected with 
the merits of this case. The assignment of 
tiacts three and four was made by Oliver to 



Baum, the loth September, 1821; and about 
the same time the Piatt Company assigned to 
him tracts one, two, eighty sis and eighty 
seven, and also the five quarter sections; and 
at the same time Baum appointed the defend- 
ant, Micajah T. Williams, agent, to relinquish 
to the government tracts one and two, and to- 
apply themoney which had been paid on them 
to the full payment of other tracts. The as- 
signment of the tracts owned by the Port 
Lawrence Company may have been made in 
pm-suance of the trust vested in Baum; but 
the complainant asserts that the five quarta- 
sections were assigned to him, to enable him 
to apply to their full payment a part of the 
money arising from the relinquished tracts. 
There is no evidence which contradicts this- 
averment, and the circumstances of the case 
go strongly to establish it The act of the 
2d filarch, 1821, under which the relinquish- 
ment was made, requires "the legal holder of 
any certificate, or certificates, to file a re- 
linquishment with the register of the land 
office, and to apply the money which had been 
paid on the relinquished tract to the payment 
of others." An assignment of the five quar- 
ter sections to Baum enabled his agent to 
complete the payments on them by the above 
appropriation. The bill alledges, that tracts 
one and two were relinquished by the Port 
Lawrence Company, with the intention of re- 
purchasing them. This is denied by the an- 
swers; and Judge Bm-net in his deposition, 
states that he was a member of the Port 
Lawrence Company, and was unapprized of 
any such intention. 

On the 20th January, 1822, four months 
after the relinquishment, Baum prepared a 
petition to congress, stating the purchase of 
the two tracts relinquished, the purchase 
money for which amounted to about twenty 
thousand dollars; that in August, 1817, a 
town was laid out on them by him, and that 
many of the lots were sold, and bonds for a 
title given to the purchasers; that the reduc- 
tion of the price of the public lands by con- 
gress, and the pressure of the times, dis- 
abled him from paying the purchase money 
to the government and he was obliged to 
surrender the tracts to the United States; 
that being unable to make titles, he was lia- 
ble to suits for damages by the purchasers of 
lots; and he prays that the tracts might be 
again offered for sale, or that relief in some 
other form might be given him. This petition 
was forwarded to Mr. Boss, a member of 
congress from Ohio, who presented it to the 
house of representatives. On the 25th De- 
cember, 1822, Baum forwarded a duplicate of 
the above petition to congress, in a letter to 
Mr. Brown, a senator from Ohio, in which he 
says: "Inclosed is the petition, signed by my- 
self only; still, others have an interest in 
it;" naming Williams, Piatt and others; 
and he speaks of the just claim which he 
and his associates had for redress. In an- 
other letter to Mr. Brown, on the same sub- 
ject of the 6th February, 1823, he says, "The 
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tracts purchased by himself and his asso- 
ciates can be ascertained at the land office." 
The 20th January, 1823, Baum agreed with 
Prentice, who purchased lot 192, that if 
Baum and his associates should repurchase 
lots one and two, so as to be aole to make a 
title to lot 192, they might do so, and Pren- 
tice agreed to relinauish the 30 acres, in lot 
80, which he had received in lieu of it; and 
a similar arrangement was made with JacoD 
Bromley for lot 71. in Port Lawrence. 

In a letter to Mr. Graham, the commission- 
er of the general land office, dated 20th 
July, 1827, Baum says: "In consequence of 
the president's proclamation, announcing the 
sales of lands, he attended at Delaware, on 
the 9th instant, but was much disappointed 
to find that, by the instructions of the general 
land office, lands north of the Ohio bound- 
ary were not offered for sale;" and, he says, 
that he went there for the. express puiTiose'of 
purchasing tracts one and two, in the Mau- 
mee resei-vation, which he had formerly own- 
ed, and relin'quished. He says, "These lands 
were bought in the names of different per- 
sons, and were afterwards transferred to 
him, as agent, for the purpose of managing 
and conveying them, in case of sales." He 
says, "He petitioned congress on the subject 
early in 1822, but believes no decision has 
yet been made; that the case was still before 
congress, and he hopes for a favorable re- 
sult." It is intimated, he remarks, "that the 
trustees of the seminary lands of the Michi- 
gan Ten-itory have had sufficient influence 
to delay the sale, with a view to locate those 
two tracts; and he protests against such an 
arrangement, as they have no claim to the 
lands whatever, but that his is a strong 
claim, and that he was determined to pursue 
it in every possible way, until he obtained 
justice." Prentice, a witness, swears that 
he, having purchased a lot in Port Law- 
rence, went to Cincinnati, in 1823, to claim 
an adjustment of his demand; and, whilst 
there, Baum told him that tracts, one and 
two, had been surrendered to the United 
States, but that he expected he, and his asso- 
ciates, would purchase back said tracts, and 
go on with the building of the town; and 
that, in such an event, the witness should 
have the lot, surrendered by him, at the 
original price and interest. For this lot, 
Baum sold to Prentice 30 acres, in tract 86, 
which Prentice agreed, in writing, to re- 
linquish for his original lot, should the above 
purchase of lots, one and two, be made. a. 
similar contract was made with Bromley. 
On the 13th January, 1830, an act of con- 
gress was passed, which authorized the trus- 
tees of the Univei-sity of Michigan "to ex- 
change, with Martin Baum and others, the 
tracts of land designated as river lots, num- 
bered one and two, in the United States re- 
serve, &c., heretofore purchased from the U. 
States, and which have -been relinquished by 
the said Martin Baum," &c.— which tracts, 
under -the act of the 20th May, 1826, had been 
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selected by the secretary of the treasui-y for 
said university— "for such other land's as 
may be agreed upon by them." As before 
remarked, Baum, as the agent of the Port 
Lawrence Company, on the 10th September, 
1822, gave to Oliver a certificate, that there 
was due to him from the Piatt Company, 
two hundred and thirteen dollars and ten 
cents. Of this transaction, the defendant 
Oliver, in his answer, says: "He was oc- 
casionally authorized by Baum, soon after 
the relinquishment, to take up claims of 
purchasers of lots in Port Lawrence; which 
he did, and the amount was refunded to him 
by said Baum. In this way, in 1822, he paid 
to purchasers, for their claims, $420 14, ex- 
pecting Baum to refund the same, on his re- 
turn home. But, on presenting his account, 
Baum declined paying it, alledging that the 
Piatt Company had refused to contilbute 
any further, and that he must get their share 
i out of tliat company." 

On the part of the complainant, it is in- 
sisted that, at the time this certificate was 
given, no part of the amount was owing by 
the Piatt Company. To this inquiry the de- 
fendants object, that they are not responsible 
for Baum's erroi-s, and that their title was 
derived under a judgment at law. So far as 
it may be necessary to consider the judg- 
ment merely, and the proceedings under it, 
collaterally, we can neither go into the 
grounds of the action, nor the technicality of 
the procedure. If the court had jurisdiction 
of the subject matter, by a levy of the at- 
tachment, we can not avoid the effect of the 
judgment, by en-ors either before, or after, 
its rendition. But there are other aspects of 
the case, arising from the relations and acts 
of the parties, in which this inquiry may be 
important Prior to the date of the certif- 
icate, Oliver states, in his answer, that, hav- 
ing made similar disbursements for the Port 
Lawrence Company, they were refunded by 
Baum. The account against the Port Law- 
rence Company, made out by Baum, as agent, 
it is presumed, contains an account of all his 
disbursements. This would seem to be the 
case from an inspection of the account The 
fii-st item, of $59 50, is for so much paid to 
Williams, for services, as agent under the 
relief law. The next is for $221 07, paid 
Oliver, the 21st October, 1821, for so much 
refunded by him to Port Lawrence pur- 
chasers of lots. And the next charge is, for 
$42G 04, paid to Oliver, on the same account, 
on the 10th September, 1822. This must be 
the sum to which Oliver alludes, in his an- 
swer, as having been paid by him, and for 
the one half of which the above certificate 
was given by Baum. 

Prom the account of Baum, including the 
above sum, it appears he had paid, as agent 
of the Port Lawrence Company, the 10th 
September, 1822, the date of the certificate, 
$706 61; one half of which sum, being 
$353 S0y2, was justly chargeable to the Piatt 
Company. In the account, Piatt is credited 
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-v\'ith $25, paid to Williams, in 1821; and 
there remains the sum of §474 59, which he^ 
longed, as has been shown, to the Piatt Com- 
pany, but which was applied, at the relin- 
quishment of tracts one and two, to the pay- 
ment of lands wliich had been entered by the 
Baum Company. It is stated there was an 
arrangement with John H. Piatt, that the 
Piatt Company should receive, in payment 
for this sum, Miami Exporting Company pa- 
per, which was at a discount of more than 
fifty per cent. Of this agreement, there is no 
evidence, except a memorandum in the ac- 
•count of Baum; and, by whom made, or on 
whose authority, does not appear. If it may 
be supposed to have been made by Baum, 
yet it may not have been made on his own 
knowledge of the fact It is very singular 
that this sum, having been received by the 
United States, as equal to specie, from the 
Baum Company, in payment for land, 
should be agreed to be received by the Piatt 
Company, when it might be convenient for 
the Baum Company to pay it, in bant paper 
worth not more than forty cents to the dol- 
lar. That the Piatt Company agreed to receive 
the payment of this sum, in this manner, is 
so unreasonable as not to require our belief 
without evidence. The memorandum ap- 
pears to have been loosely made, about two 
years after the relinquishment, and is with- 
out any authentication. It is not a matter 
which is properly an item in an account, 
and can, therefore, derive but little, if any, 
force from the manner in which it is brought 
into the account. 

In the account there is a credit entered for 
half the amount of this sum, to the Piatt 
Company; but we think, under the circum- 
stances, the credit should have been for the 
full amount. But whether the credit should 
have been for the whole, or one half of the 
amount, the certificate, given by Baum to 
Oliver, was incorrect If the Piatt Com- 
pany were entitled to a credit for the full 
■ sum, on the 10th September, 1822, the Baum 
Company were in debt to them about §140; 
if for but half the sum, they were in arrear 
to the Baum Company only §91. 

About six weeks after Oliver obtained the 
certificate, he wrote a letter to the complain- 
ant, informing him that he had the account 
against the Piatt Company, and, as he did 
not know the particular interest of the mem- 
Tjers of that company, he asked the favor 
of the complainant to state to him the pro- 
prietors, and their respective interests; and 
he also asked him to say when it would be 
<;onvenient to arrange his proportion. What 
answer, if any, was returned, does not ap- 
pear; nor does it appear that the complain- 
ant paid any part of this claim. Whether, 
having a knowledge that the Piatt Company 
could not be in arrear for the payments made 
to the purchasers of lots, or from mere, negli- 
gence, the complainant failed to pay the 
whole, or any part of this claim, we are left 
to conjecture. An attachment was issue.d 
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by Oliver on this demand, as before stated, 
the 5th October, 1825, in the county of Mon- 
roe, and territory of Michigan. As an ex- 
cuse for this proceeding, he alledges, in his 
answer, that Worth and Worthington, of the 
Piatt Company, had left Cincinnati; that 
John H. Piatt had deceased, and his estate 
was insolvent John H. Piatt departed this 
life in February, 1822, and his estate, which 
was very large, it is admitted, was -found 
to be insolvent But it does not follow tliat 
his representatives would not have paid a 
small sum, to save the estate from a sacri- 
fice of property, if it had been demanded of 
them. However this may be, it is not de- 
nied, and seems to be admitted, that the 
complainant, who lives near the Ohio river, 
in Kentucky, about forty miles below Cincin- 
nati, is a man of large property; and, it 
appears, that he was often at Cincinnati, 
and might have been made amenable to 
piSbcess issued at that place. Under these 
circumstances it is unaccountable, if the 
defendant Oliver had no other object than 
to collect the small demand of §213, that he 
should have resorted to an attachment in 
Michigan, more than two hundred miles dis- 
tant from Cincinnati, the place of his resi- 
dence. In addition to this consideiation, 
the Baum Company, as partners of the Port 
Lawrence Company, were liable, equally 
with the Piatt Coihpany, for the payment of 
this sum; and, in fact, a suit could not have 
been sustained against a part of the Port 
Lawrence Company, imder a proper defence, 
for a debt due by that company. 1 Story, 
Eq. Jur. 629; Bosanquet v. Wray, 6 Taunt 
59T; 2 Bos. & P. 120. But if this were 
known to the defendant, he had litUe ground 
to apprehend any difficulty, in prosecuting the 
suit, in a foreign and so remote a tribunal. 
Of the pendency of the attachment, no one 
of the Piatt Company seems to have had 
notice, until long after the judgment was en- 
tered. 

The object of the bill, in this case, is to 
open up the accounts of the parties, and to 
set aside, or disregard, the proceedings by 
attachment; and, also, the decree of fore- 
closure, and sale of the mortgaged premises, 
for the reasons alledged. And we are now 
to consider the attachment suit Several 
objections are taken, which might well be 
urged, on a writ of error, before a court 
which could supervise the judgment of the 
Monroe court; and, it is contended, that they 
may be here considered and decided. We 
think otherwise. So far as the question of 
jurisdiction or fiaud is made, or the effect 
which the relations of the parties may have, 
the ease is fully and fairly before us; but 
beyond this, we can not go. The county 
court of Monroe appear to have a right to 
issue a writ of attachment, and, from the 
record, it seems the writ was levied. We 
can not, now, examine any matter which 
might have been pleaded in abatement; but 
an .important question has .been, raised. 
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wliieh goes to the foundation of the action, 
and this we may examine. We do not re- 
fer to the fact of the indebtment of the 
Piatt CJompany, which has already been in- 
vestigated, but to the question, whether the 
interest of the company, in these quarter 
sections, was liable to be attached? Under 
the writ, the rights and credits of the de- 
fendants may be attached; but are not these 
rights and credits demands on which a suit 
at law may be brought? In some respects, 
an attachment differs from an execution. A 
chose in action, or an existing debt, how- 
eyer evidenced, can not be reached by an 
execution, but may be levied on by an at- 
tachment 

It is clear that the estate, in the hands of 
the trustee, is not subject to any of his in- 
cumbrances. He holds it for the benefit of 
the cestui que trusts, and it is not subject to 
his specialty, judgment, or the dower of his 
widow. 1 P. "Wms. 278; 2 P. Wms. 318. 
The members of the Piatt Company hold a 
resulting trust in the premises, which is not 
evidenced, it is believed, by any deed or 
agreement in writing. This interest, clear- 
ly, could not be reached by an execution; 
but may it be attached? Under the statute 
of frauds in England, a trust estate may be 
sold on execution; but such sale is by virtue 
of the statute. That it may be made liable 
to creditors, by a proceeding in chancery, is 
not contested; and it would seem that this 
is the most appropriate, if not the only, 
mode by which such an interest can be made 
liable to creditors. On an attachment, how 
is the nature of the trust to be ascertained, 
and the extent of the interest of the cestui 
que trusts? These things, as in the present 
ease, may not be evidenced by writing; and 
a court, on an attachment, have no means 
of ascertaining them. It would seem, in- 
deed, that all the objections to- a transfer of 
such an interest on execution, equally apply 
to a transfer on an attachment. The vague- 
ness and confusion, and probable sacrifice 
of property would be as great in the one case 
as in the other. 

The language of Lord Ellenborough, 8 
East, 481, though made in reference to a sale 
of an equitable interest on execution, may 
well be applied to this case. "The sheriff 
could only sell, subject to the trusts; that 
the execution creditor, or the vendee, would 
still be obliged to go into 'equity to get an 
account, or to redeem prior ineumbi-ances, 
which might have been done, in the first 
instance, by a judgment creditor, with less 
expense and delay, besides the destruction 
of the debtor's estate, which, under so much 
doubt and difficulty, would sell greatly under 
value; so that a large equitable Interest 
might be exhausted in satisfaction of a small 
demand, to the detriment of other creditors." 
At common law it is a well settled prin- 
ciple, that an equity is not liable to an 
execution. In some of the states it has been 
held that an equity of redemption may be 
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so sold, and, in others, such an equity is made- 
subject to execution by statute. But wher- 
ever the common law rule prevails, an equi- 
table interest can not be sold on execution. 
1 Ves. Jr. 431; 5 Bos. & P. 461; 6 Rand, 
rv'a.] 255; 4 Kent, Comm. 153, 154; Van- 
ness V. Hyatt, 13 Pet. [38 U. S.] 294; 2 
Saund. 11. In the case of Clark v. Wilson 
[Case No. 2,841], it was held that a foreign 
attachment will not lie to recover damages, 
for the breach of a contract, where thfr 
damages are uncertain, and without any 
rule, furnished by the contract itself, for 
their measurement. In the case of Pratt v. 
Law, 9 Cranch [13 U. S.] 456, it was held 
that, in the state of Maryland, an equity of 
redemption is liable to an attachment. But 
the court, in that case, say: "We are not 
now at liberty to enter into the consideration 
of the question, whether an equitable in- 
terest, in lands and tenements, is subject to- 
attachment under the laws of Maryland, as- 
the court of appeals of that state had de- 
cided the pomt. That decision was made- 
under the provisions of the attachment law 
of that state." 

In looking into the report of that case it 
will be found that, although the effect of the 
judgment of the court of appeals of ilaiT- 
land was correctly stated by the supreme 
eouit, yet the court of appeals, in fact, de- 
cided the ease on a different point. Subse- 
quently to that case, an act of Maryland 
subjected the equity of redemption to legal 
process. In 2 N. H. 13, and 10 Johns. 481, 
it is decided that an equity of redemption- 
can not be attached. In the case of Bad- 
lam V. Tucker, 1 Pick. 399, it was said that 
it was only by statute that equities, or 
rights to redeem, are subject to attachment 
by ordinary process. A creditor can react 
such an interest of his debtor only by re- 
sorting to a court of equity. 

But the interest of the Piatt Company was 
not an equity of redemption, in which the 
mortgagor, for many purposes, may be con- 
sidered as holding the legal estate. The 
legal estate being in the government, tlie 
trustee, could, at most, have held only 
an equity, subject to the equity of his cestui 
que trusts. And how is such an interest 
to be reached by an action at law? There 
is believed to have been no statute or rule 
of decision in the territory at the time, which 
made such an interest liable, at law, to the 
claims of creditors. And, by the rules of 
the common law, we think it could not be 
levied on by an execution or an attachment. 
We can perceive no reason why this in- 
terest shoiild not be liable to both these pro- 
cesses, if liable to either. If the interest of 
the Piatt Company in these quarter sections 
could not be reached by a proceeding at 
law, the defendant acquired no light, by 
his purchase, under the attachment. 

It is insisted, if this were the case, that 
"equity is not the place to vacate judicial 
proceedings for technical formalities." But 
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Is this a technical formality? It has no ref- 
erence to the technical mode of proceeding in 
the attachment, hut goes to the foundation 
of the suit. If the interest in these lands 
was not liable to an attachment at law, is 
the question merely a formal one? And why 
may not the question he raised as well in a 
court of chancery as in a court of law? It 
was the proper service of the attachment only 
which could give the court jurisdiction. And 
if the writ were attempted to he served hy 
attaching an interest which was not attacha- 
ble, the court could legally take no jurisdic- 
tion, and their proceedings were void. This 
does not vacate the proceedings. They stand 
as they at first stood. But they were coram 
non judice, and not binding upon any one. 

In the ease of Vanness v. Hyatt, above cit- 
ed, which was a proceeding in chancery, the 
court held that the sale of an equity of re- 
demption, on execution, was void, such an 
interest not being liable to execution. "Courts 
of equity will, In effect, examine the judg- 
ments of foreign courts, and even the sales 
made under those judgments, where fraud 
has intervened, or tmder the judgments a 
grossly inequitable advantage has been tali- 
en. In such cases, they do not disregard such 
judgments, or directly annul them; but they 
determine the equities of the case in the same 
manner as if the proceedings had been mat- 
ters in pais, subject to their general jm-isdic- 
tion." 2 Story, Eq. Jur. 531; Lord Cranstown 
V. Johnston, 3 Ves. 170; Jackson v. Petrie, 10 
Ves. 165; White v. Hall, 12 Ves. 321. But if 
the purchase, under the attachment, be in- 
valid, may not the defendant assert his right 
to these lands under the assignment from 
Baum? There can be no doubt that, tmder 
this assignment, he was enabled to obtain the 
patents in his own name. If the record of 
the attachment suit, and the deed of the cred- 
itors only had been presented to the land of- 
fice, the proceedings would not have been con- 
sidered, it is presumed, as authorizing pat- 
ents for the different tracts to be issued in the 
name of the defendant. The assignment of 
the certificates hy Baum, and this only, ena- 
bled the defendant to perfect, in form, his 
title. It is contended that Baum held these 
lands in trust, to make good payments that 
might become due from the Piatt to the Port 
Lawrence Company. And, it is strongly 
urged that, at least, the Port Lawrence Com- 
pany had q. lien on these lands for the sum 
of $1,248, paid on them by a transfer of that 
sum, at "Uie time tracts one and two were re- 
linquished. That these quarter sections were 
purchased by the Piatt Company on their 
own account, at the public sale, is admitted. 
And the complainant {^Hedges that they were 
assigned to Baum in September, 1821, in or- 
der that payments on them to the "United 
States might be completed under the relief 
law, and for no other purpose. And these 
payments were made, it would seem, in pur- 
suance of this intention. 
This allegation of the bUl is not positively 
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denied by the answers, but the defendants 
say they have no recollection of it, and that 
they understood the lands were held by 
Baimi as a pledge for payments by the Piatt 
Company, and that Baum had power to sell 
them. Now, at the time these tracts were 
assigned, it is not probable they could have 
been given as a pledge 6r security, as at that 
time there were no demands against the Fort 
Lawrence Company, Kccept from the United 
States, which were paid by the relinquish- 
ment. And, if such an agreement were made 
subsequently, where is the evidence of it? 
This matter, set up in the answer, is not re- 
sponsive to the bill, and requires proof, and 
there are no facts or circumstances of the 
case which conduce to show that there was 
any such agreement or understanding be- 
tween the parties. On the contrary, the 
facts and circumstances go strongly in sup- 
port of this allegation in the bill, and the an- 
swers do not positively deny it. We feel 
ourselves authorized, therefore, to assume the 
fact, as proved, that the object of the assign- 
ment to Baum of these quarter sections, by 
the Piatt Company, is truly stated in the 
bill. But was there a lien on these lands by 
the Port Lawrence Company, on account of 
the $1,248 paid on them? It will at once be 
admitted that the lien, if any, on these lands 
was of the same nature as a lien on the lands 
of the Baum Company, paid for at the same 
time, and with a part of the same fund. And 
if Baum could, under this lieu, sell the Piatt 
Company lands to pay the debts of the Port 
Iia-\\Tence Company, he could sell the Baum 
Company lands for the same purpose. After 
paying in full for the lands still held by the 
Port Lawrence Company, the surplus fund 
belonged equally to the Baum and Piatt Com- 
panies; and, it being paid to them in that 
proportion, no ground is perceived on which 
to raise a lien on the fund, or on the lands 
purchased by it, which would not apply gen- 
erally to the property owned by the respective 
companies. The fund being paid, was mixed 
up with the other property of the companies, 
and now could it afterwards be separated? 
The argument is, that the fund, having been 
applied, draws after it, and subjects to the 
same lien, the whole property with which it 
is connected. 

There are cases where an agent mixes up 
the funds of his principal with his own, that 
this consequence may follow; but these cases, 
in fact and in principle, are wholly dissimilar 
from the one now under consideration. But 
it is unnecessary to argue this pohit If the 
lien existed, it did not authorize the assign- 
ment of the certificates by Baum. A lien is a 
charge upon the thing, and not a property in 
it. 2 Story, Eq. Jur. 461; 2 P. Wms. 20; 
Ex parte Knott, 11 Ves. 617. Baum received 
the assignment of the certificates for a spe- 
cific purpose, and, tliat purpose being ac- 
complished, he was a mere recipient of the 
title, having no power over the land. Nor is 
it necessary, on tMs point, to discuss the ques- 
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tion, whether the relation which Oliver bore 
to the Port liawrence Company, as agent, for- 
bid his purchase of these lands. He took the 
assignment of the certificates with a full 
linowledge of the nature of the trust vested 
in Baum. 

If he did not know these were the lands 
of the Piatt Company, why did he proceed 
against them by attachment as such? And 
why, it may be emphatically asked, did he 
prosecute a demand against that company, 
for which the Port Lawrence Company were 
liable? Oliver had been a member of the 
Port Ltawrence Company, and as an agent, 
for a time at least, managed their principal 
concerns. In his own words, "he was better 
acquainted with the co^icems of that compa- 
ny than the trastee." No man understood 
better than he the interests of the Baum and 
Piatt Companies, separately and conjointly. 
Having this knowledge, the assignment of 
these certificates to him, by Baum, could con- 
vey no greater interest than was vested in 
the assignor. Oliver, as assignee, must, 
therefore, be treated as holdmg the lands in 
trust for the use of the cestui que trusts, sub- 
ject to any equitable or legal liens which may 
exist. 2 P. ^^'■ms. 706; 1 and 2 Ciiuse, Dig. 
tit 12, c. 4, p. 4S9. 

We come now to examine that branch of 
the case that rests on the mortgage and the 
proceedings under it. The mortgage was 
given hy Baum, as before stated, on tracts 
three, four, eighty six, and eighty seven, to 
secure to Oliver the payment of an account 
against the Port Lawrence Company, amount- 
ing to the sum of ?1,835 47. "With the view 
to sustain the charges in the bill, the counsel 
of the complainant have entered into a detail- 
ed statement and argument to show that this 
account was incorrectly stated, and that a 
part of it only was due the 9th June, 1823, 
when it was exhibited. The entire account 
amounted to the sum of §2,727 41%, of which 
sum 31,536 48% appeared to be due to Oliver 
and Baum for the purchase money paid on 
town lots 223 and 224, and moneys expended 
in making improvements thereon, including 
interest Without any impeachment it may 
be remarked, as a singular circumstance, that 
the trustee and agent, being equally interest- 
ed in this part of the account should have 
acted upon it, and that the trustee should 
have executed a mox-tgage on the entire prop- 
erty of the Port Lawrence Company for the 
payment of it, and the additional sura of 
$1,180 93 for so much money paid to Stickney 
and Henderson. On the account of Oliver 
there was a credit of $773 24, cash paid by 
Baum, and two other small items hj Prentice 
and Hunt, which being deducted from the 
gross amoimt of the account, left the balance 
for which the mortgage was given. That 
Baum, as trustee, had a right to sell and con- 
vey lots in the town of Lawrenceport, is 
clear; indeed, that seemed to be the principal 
object in vesting him with the title. It is not 
equally clear that this right to sell and con- 
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-vey extended to the other tiuets. But taking 
this as granted, what interest did the mort- 
gage cover? The fee being in the govern- 
ment, the equity only was covered by the mort- 
gage; it was, then, in this sense, an equitable 
mortgage. About the one half of the sum 
for which it was given was payable to Oliver 
as the partner of the trustee. Independent, 
then, of this partnership transaction, there 
was raised by this mortgage about the sum 
of one thousand dollars, for the benefit of the 
Port Lawrence Company, which could have 
afforded that company but little relief. But 
small as was the sum, it will be found in 
the sequel to have been more than enough to 
purchase, at the sale under the mortgage, the 
whole of the property of the company. 

Proceedings were instituted on the mort- 
gage the 13th October, 1823, in the supreme 
court of the Michigan territory. Baum only 
was made defendant A decree for the sale 
of the premises was obtained, and they were 
sold to the defendant for the sum of .?018 5(i 
the 1st of September, 1828. Was this sale 
binding on the members of the Port Law- 
rence Company, who were not made parties 
to the suit? That every member of the com- 
pany was directly interested in the suit is 
evident But it is contended that "the title 
by the certificates being in Baum, and the in- 
terest of all the others being involved in his 
title, they were not necessary parties to the 
proceedings." And, in support of this propo- 
sition, Hopkirk v. Page [Case No. 6,697], and 
8 Ohio, 500, are cited. The case Hopkirk v. 
Page [supra] is not similar to the one under 
consideration. AH persons having distinct in- 
terests, says the late chief justice, "must un- 
doubtedly be brought into court; but where 
the interest of one person is involved in that 
of another, and that other possesses the legal 
right, so that the interest may be asserted in 
his name, it is not always necessai-y to bring 
both before the court Thus, he says, a trus- 
tee may sue without naming the cestui que 
trust as a party." &c. That suit may be 
maintained in some cases in the name of the 
trustee, without naming the cestui que trust 
is admitted; but this can not be done where 
the object of the suit is to div^t the vested 
right of the cestui que trust 

The court held, in 8 Ohio, above cited, that 
a deed which conveyed certain lands in trust 
could be set aside at the suit of the grantor, 
on the ground of fraud, without making those 
who might claim in remainder or reversion, 
parties. The right barred in that case had 
not vested at the time of the decree. In the 
case of Caldwell v. Taggart, 4 Pet [29 U. S.] 
202, the court say all persons are to be made 
parties who are legally or beneficially inter- 
ested in the subject matter and result of the 
suit, extending in most eases to heirs at law, 
trustees, and executors. Thus, where a re- 
mainderman in tail brought a bill against the 
tenant for life, to have the title-deeds brought 
into court, and there were annuitants on the 
reversion, and a child interested for a term 
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of years prior to the limitation to the plaintiff, 
that is, incumbrances prior and posterior to 
the plaintiff's. Lord Hardwicke (3 Atk. 570) 
refused a decree without first making them 
parties. So, where a hushand, tenant for life, 
remainder to his wife for life, remainder over, 
brought his bill, without joinhig the wife, the 
objection was made and sustained, on the 
ground that if there was a decree against the 
husband it would not bind the wife. 1 Atk. 
289. 

To a bill of foreclosure of a mortgage, all 
incumbrances, or persons having an interest 
at the commencement of the suit, subsequent 
as well as prior to the plaintiff's mortgage, 
must be made parties, otherwise they will 
not be boimd by the decree. Haines v. Beach, 
3 Johns. Ch, 459; Draper v. Earl of Claren- 
don, 2 Vern. 517; Godfrey v. Ohadwell, Id. 
mi; Hobart v. Abbot, 2 P. Wms. 643; Fell 
V. Brown, 2 Brown, Ch. 276; Palk v. Lord 
Olinton, 12 Ves. 48, 59; Mondey v. Mondey, 
1 Ves. & B. 223. A bill of foreclosure against 
parties to whom an equity of redemption had 
been assigned upon trust for sale, and to 
divide the surplus among certain persons 
named, was held defective for want of the 
cestui que trusts, as parties interested in the 
equity of redemption not being made parties, 
although it was provided by the deed, that the 
receipts of the trustees should be a discharge. 
Calverley v. Phelp, 6 Madd. 229. 

In Story, Eq. PI. 187, it is laid down as a 
general rule, in cases of trusts, that in suits 
respecting the ti-ust property, brought either 
by or agamst the ti-ustees, the cestui que 
ti'usts, as well as the trustees, are necessary 
parties. And where the suit is by or against 
the cestui que trust the trustees are, also, 
necessary parties. The trustees have the legal, 
the cestui que trusts the equitable, right; 
they are both, therefore, necessary parties to 
protect their interests. Coop. Eq. PI. 34; Mitf. 
Eq. PI. (by Jeremy) 176, 179. Adams v. St 
Leger, 1 Ball & B. 181, 184, 185; 1 Sim. & S. 
105; Wood V. TVilliams, 4 liladd. 186; Burt v. 
Dennet, 2 Brawn, Ch. 225; Osbourn v. Fallows, 
1 Buss. & M. 741; Malin v. Malin, 2 Johns. 
Ch. 238. If a trustee bring a bill for a specif- 
ic performance of articles, the cestui que 
trusts should be made parties. Douglas v. 
Horsfall, 2 Sim. «fe S. 184; 2 Johns. Oh. 238; 
Story, Eq. PL 188, 189. So if a bill for the 
redemption, or a bill for the foreclosure, of a 
mortgage, should be brought against a trus- 
tee, the cestui que trusts are in each case 
necessary parties. Story, Eq. PI. 190; Calver- 
ley V. Phelp, 6 Madd. 229; Whistler v. Webb, 
Bimb, 53. There are some qualifications to 
this rule, as where there is a fixed trust fund, 
and each cestui que trust has a certain ali- 
quot part in it, distinct from the others, so 
that there is no common interest in the object 
of the bill; the others need not be made par 
ties. Smith v. Snow, 3 iladd. 10; Montgom 
erie v. Marquis of Bath, 3 Yes. 560; Lowe v. 
Morgan, 1 Brown, Oh. 368. If the demand 
upon, the trust property existed before the' 
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creation of the trust, a suit may be sustained 
against the trustee, without making the ces- 
tui que trusts parties. Story, Eq. PI. 191. And 
where there is a general trust for creditors or 
others, whose demands are not specified in the 
creation of the trust, as their number or the 
difficulty of ascertaining who may answer, 
&c., it is not necessary to make all the credit- 
ors parties. The bill should state, in such 
case, that it is filed in behalf of all interested. 
Id. 192. And it is upon this ground of the 
numerous parties, as well as upon the ground 
of a virtual representation, and of the general 
nature of the trust, that trustees of real es- 
tate for the payment of debts may ordinarily 
sustain a suit, either as plaintiffs or defend- 
ants, without bringing before the court the 
creditors or legatees for whom they are trus- 
tees, which, in many cases, would be almost 
Impossible. Id. All these modifications of the 
rule rest upon the ground that it would be 
extremely inconvenient, if not impracticable, 
from the number of persons interested, to 
make them parties. But no such excuse ex- 
ists in the present case. The cestui que 
trusts were not numerous, and they were 
known to Oliver, and should have been made 
parties to the bill to foreclose the mortgage. 
They were, in fact, the only persons benefi- 
cially interested in the mortgaged property, 
and not being made parties to the suit they 
are not bound by the decree. But if the pur- 
chase of the mortgaged premises under the 
decree gives no right, as against the cestui 
que trusts, who were not parties to the suit, 
it is contended that the assignment of the 
certificates by Baum, he having power to sell, 
must vest Oliver with the equitable title. 

The facts which led to this assignment are 
before the court. There was no sale of the 
premises by the trustee to the defendant. 
The transfer was made with the view to give 
effect to the pmrchase under the decree. If 
the decree "^^ere not binding on the cestui 
que trusts, the assignment which was found- 
ed on it must be equally invalid. The ques^ 
tion is not before us, and, from the facts 
established, can not be made, whether the 
trustee had not power to convey to Oliver, 
by sale, the interests of the cestui que trusts. 
But after the execution of the mortgage, had 
the trustee power to sell? In Sugd. Vend; 
278, it is laid down, that a power to sell and 
raise a sum of money implies a power to 
mortgage, which is a conditional sale. Mills 
V. Banks, 3 P. Wms. 9. And a power gen- 
erally to raise a sum out of an estate, enables 
a sale of it. Wareham v. Brown, 2 Vern. 
153. 

It may be well to inquire whether the trus- 
tee in this case, in making the mortgage, ex- 
hausted his power. Palk v. Lord Olinton, 12 
Ves. 48; Omerod v. Hardman, 5 Ves. 722. A 
power to a tenant for life to grant leases was 
destroyed by a mortgage made by him, and 
a tenant for life in remainder under the same 
settlement. 5 Vin. Abr. 432, pi. 10; Sugd; 
Vend.' 56, A conveyance of the whole life 
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estate, althougli by way of mortgage, is 
deemed an extinguishment of a power ap- 
pendant or appm-tenant. Sugd. Vend. 57. 
The assignment of the certificates in this case 
by Baum, as in the attachment ease, enabled 
Oliver to obtain the patents in his own name. 
But this can not affect the relation he bears 
to the cestui que trusts; he must be consid- 
ered as holding the lands as mortgagee, and 
not as a purchaser. The bill charges that 
tracts one and two were relinquished with 
the intention of repurchasing them. But, as 
before remarked, of this intention, at the 
time, there is no evidence, and it is denied 
in the answ^ers. It appears, however, within 
four months after the relinquishment, Baum 
petitioned congress on the subject, and placed 
his claim for relief exclusively on the fact, 
that, under the former purchase, he had sold 
town lots, and that improvements on the lots 
had been made by purchasers, which would 
subject him to damages; and he prayed that 
these ti-acts might again be offered for sale, 
or that relief in some other form might be 
given. And in his letter to Senator Brown 
the ensuing year, 1823, which inclosed a copy 
of this petition, he stated that others were 
interested with him in the matter of his pe- 
tition, although the petition was signed only 
by himself. And, again, in 1827, in his let- 
ter to the commissioner of the general land 
office, complaLaing that the above tracts had 
been withdrawn at the land sales at Dela- 
ware, in 1827, at which place he had attend- 
ed with the intention of purchasing them, he 
states the claim of himself and his associates 
to these lands, and remonstrates against their 
being located for the Michigan University, as 
they could have no claim to them. And so 
far from abandoning his right, he says, it is 
still before congress, that he hopes for a fa- 
vorable result, and expresses a determination 
to pursue it until he obtains justice. At this 
time the suits of Oliver wei'e pending in Mich- 
igan by attachment and to foreclose the mort- 
gage, and, indeed, a judgment had been en- 
tered on the attachment, and the sales, under 
both suits, took place the ensuing year. In 
the summer of 1828, before these sales, the 
tracts one and two having been selected for 
tlie university, Oliver proposed, as the agent 
of Baum, to its trustees to exchange a cer- 
tain pai-t of tlie :ands, then held in the name 
of Baum, for tracts one and two. And even- 
tually this exchange was effected in January, 
1831. Previous to this, on the 13th January, 
1830, the law was passed which has been re- 
ferred to, -authorizing the university to make 
the exchange with Martin Baum and others. In 
1831 deeds were executed, and Oliver became 
the patentee of tracts one and two; and short- 
ly afterwards Baum and Williams became in- 
terested with him in laying out a town on 
the site of Port Lawrence; and they proposed 
to make titles to the former purchasers of 
town lots, on their complying with the condi- 
tions of sale. 
Now, when we consider the agency of 
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Baum and of Oliver, and scrutinize the acts 
of both, as above stated, without explanation,, 
it would be difficult to resist the conclusion,, 
that, in obtaining tracts one and two, they 
acted in behalf of the Port Lawrence Com- 
pany. After the relinquishment of tracts one 
and two, there can be no doubt that either 
Baum or Oliver had a right to pm-chase them. 
But it would seem the petitions of Baum to 
congress in behalf, as he declared, of himself 
and his associates, his letter to Senator Brown 
in 1823, and especially his letter to the com- 
missioner of the general land office in 1827,. 
the passage of the law in 1830, authorizing 
Baum and others to exchange lands for these 
tracts, connected -with the application to the 
tnistees of the university by Oliver, as the- 
agent of Baum, to exchange lands owned by 
Baum and others for them, form a combina- 
tion of circumstances conducing sti-ongly to 
show that ti-acts one and two were obtained 
for the Port Lawrence Company. 

But it is insisted by the defendant's coun- 
sel that these circumstances are so explained 
as to show that, neither the application of 
Oliver to the trustees of the university, nor 
the law authorizing the exchange, had any 
reference to the interests or proceedings of 
Baum, as agent of the Port Lawrence Compa- 
ny. That his name was used in the proposi- 
tion to the trustees to exchange by Oliver, 
who represented himself as the agent of 
Baum, is admitted. At least the ans\ver of 
Oliver admits that such is the entry in the 
proceedings of the trustees; but he aliedgea 
that the proposition was made on his own ac- 
count, and that the name of Baum was used^ 
like the names of others, without his knowl- 
edge, and for the purpose of assuring the trus- 
tees, should they sanction the exchange, that 
a town would be built up on tracts one and 
two. This explanation involves the defend-^ 
ant in an act equivocal in its character, and 
which can scarcely be justified. If the names, 
thus used formed an inducement to the con- 
tract by the trustees, as the defendant ad- 
mits he supposed they would, and he was 
wholly unauthorized to use them as he now 
says, nnless this fact was stated in his propo- 
sition, the trustees, on this ground, might 
have claimed a recision of the contract. 

From the answer of the defendant, 'Wil- 
liams, if that could be received as evidence 
in favor of his codefendant, it appears that 
his name was used in the negotiation witb 
the trustees without his knowledge. And in 
the deposition of Mr. Wing, it is stated that 
the witness understood (of course from Oli- 
ver) that the name of Baum was used be- 
cause, at the time the proposition was made, 
the title was in him, and that "Baum was- 
ultimately to become interested." But wheth- 
er Baum and Oliver co-operated or not, as 
agents of the Port Lawrence Company, in ob- 
taining the title to tracts one and two, may 
make no difference in the final decision of 
this case. In conformity with the view tak- 
en, Oliver could set up no title to the lands- 
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under the judicial proceedings stated, but 
must rely upon his assignment from Baum. 
And, under the assignment, having notice of 
the trust, he could take no greater interest 
than Baum possessed. That, In relation to 
the cestui que ti-usts, though he obtained from 
the government the legal title, yet he holds 
it only in trust. This position being sus- 
tained, so far as Oliver is concerned, it only 
remains to examine what effect "was pro- 
duced on the interests of the cestui que trusts, 
by a conveyance to the ' university of tracts 
three and four, and three of the quarter sec- 
tions, in exchange for tracts one and two. 

It is a well established rule, in equity, that 
no act of a trustee shall prejudice the cestm 
■que trust. Cruise, Dig. tit 12, e. 4, p. 488; 
2 P. Wms. 706; 1 Story, Eq. Jur, 317; Newl. 
Cont 461; .Ex parte Lacey, 6 Ves. 625, 620; 

1 Madd. Ch. 92, 93; Chesterfield v. Jaussen, 

2 Ves. Sr. 138; Ex parte James, 8 Ves. 337, 
345; Ex parte Bennett, 10 Ves. 381, 385; 
Cane v. Lord Allen, 2 Dow, 289, 299; Van 
Home V. Fonda, 5 Johns. Ch. 388; Brown v. 
Rickets, 4 Johns. Ch. 303; 1 Johns. Ch. 510, 
535, 623, 629. Where the trustee purchases 
the estate of his cestui que trust, the ques- 
tion is not whether he has made a profit, but 
the sale is set aside as a matter of com-se, 
unless ratified with a full Imowledge of the 
circumstances by the cestui que trust. 1 
Stoiy, Eq. Jur. 318; Davoue v. Fanning, 2 
Johns. Ch. 252; Campbell v. Walljer, 5 Ves. 
•678, 680, 13 Ves. 601; Morse v. Royal, 12 Ves. 
555. If a trustee purchase land with the 
txust fund, and take the conveyance in his 
own name, in equity, the land is held as a re- 
sulting trust for the person beneficially inter- 
ested. 2 Stoi-y, Eq. Jur. 456; 2 Fonbl. Eq. 
bk. 2, e. 5, § 1, note 6; Deg v. Deg, 2 P. Wms. 
414; Sugd. Vend. c. 15, § 3, p. 628; Perry v. 
Phelips, 4 Ves- 107; 17 Ves. 173; Bennet v. 
Mayhew, cited in 1 Brown, Ch. 232. The 
rule is, whatever acts are done by the trus- 
tee, are presumed to be done for the benefit 
of the cestui que trust, and not for the bene- 
fit of the trustee. 4 Kent, Comm. § 61; Da- 
voue V. Fanning, 2 Johns. Ch. 252; Holridge 
V. Gillespie, Id. 30; Griffin v. Griffin, 1 
Schoales & L. 352; James v. Dean, 11 Ves. 
392; Nesbitt v. Tredenniek, 1 Ball & B. 46, 
47; Wilson v. Troup, 2 Cow. 195. Wherever 
the trust fund has been wrongfully convert- 
ed into another species of property, if its 
identity can be traced, it will be held In its 
new form liable to the rights of the cestui 
que trust 2 Story, Eq. Jur. 503; Ex parte 
Dumas, 1 Atk. 232, 233; Scott v. Surman, 
Wiiles, 400; Thompson v. Perkins [Case 
No. 13,972]; Burdett v. Willett, 2 Vern. 638; 
iMun-ay v. I-ylburn, 2 Johns. Ch. 441; Lewis 
V. Madodis, 17 Ves. 57, 58; Holridge v- 
Gillespie, 2 Johns. Ch. 30; Evertson v. Tap- 
pen, 5 Johns. Oh. 497; Hart v. Ten Eyek, 2 
Johns. Ch. 62, 104 The cestui que trust has 
his option, in cases of this sort, to insist up- 
on taking the property; or he may disclaim 
Any title thereto, and pursue any other rem- 
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edy in rem or in personam. But he can not 
insist on opposite and repugnant rights. Dock- 
er V. Somes, 2 Mylne & K. 655; Murray v. 
Lylburn, 2 Johns. Ch. 441, 442, 444, 445; Mur- 
ray V. Ballou, 1 Johns. Ch. 581; 2 Stoiy, Eq. 
Jur. 506. This doctrine is not limited to ti-us- 
tees, but extends to all other persons in a 
fiduciary relation to the party, whatever that 
relation may be. Wormly v. Wormly, 8 
Wheat [21 U. S.] 421, 438; Brown v. Lynch, 
1 Paige, 147; Fellows v. Fellows, 4 Cow. 
682. 

From these authorities it would seem to 
follow that the Port Lawrence Company have 
a right to call upon Oliver to account, as trus- 
tee, for tracts one and two. If he received the 
assignment from Baum of the tracts which 
were exclianged with the university for 
tracts number one and two, with a full 
knowledge of the trust he could, under the 
circumstances, only hold those lands in trust. 
Standing in this relation, by the exchange 
of these lands for tracts one and two, the 
cestui que trusts have a right to claim the 
property received in exchange for that which, 
in equity, belonged to them. The principle 
must be the same whether money or prop- 
erty be given in purchase of land, the trust 
fund or property may be followed to the land 
purchased, at the option of the cestui que 
trust 

In the present case the complainant asks 
not only the lands received in exchange by 
Oliver, but, also, those conveyed to the uni- 
versity. That he can not claim both is per- 
fectly clear. Oliver has purchased the lands 
from the university, which he conveyed to it 
for tracts one and two. And it is a question 
whether the court should not limit the plain- 
tiff's claim to the lands thus pxnrchased. As 
this point can be better determined when we 
shall have all the facts before us, as to the 
present condition of the property, it is re- 
served. The question of notice, as it regards 
the defendant, Williams, will now be exam- 
ined. In his answer he denies notice, and al- 
iedges that his various purchase, of a part 
of the property in controversy, were made 
bona fide, and for a valuable consideration; 
and that the purchase money was paid be- 
fore he had any notice of the complainant's 
claim or title. This defendant had no in- 
terest in either the Baum or Piatt Company 
at the time of the public sale; but subse- 
quently, in the year 1819, he purchased an 
interest in the Port Lawrence Company. 
This is admitted in his answer. He was ap- 
pointed an agent by Baum to attend at the 
land office, in September, 1821, to relinquish 
to the United States tracts one and two, and 
to apply the money paid on those tracts to the 
payment of others, as it was applied. This 
necessarily gave him a knowledge of the in- 
terests of the Baum and Piatt Companies, 
separately and conjointly. The apportioning 
of the funds arising from the relinquished 
lands, first to the lands of the Port Lawrence 
Company, and then to the lands of the Baum 
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and Piatt Companies, respectively, showed 
the Joint and several interests of the compa- 
nies. It is true the certificates of purchase 
were all assigned to Baum; but, standing in 
the relation which the defendant bore to the 
parties, he could not but have known, when 
he performed the above service, that the five 
quarter sections belonged to the Piatt Com- 
pany, and had been assigned to Baum to en- 
able him to complete the payments on them. 
He was, in fact, a member of the Port Law- 
rence Company, having an imdivided inter- 
est in their property; and, as a matter of 
course, he could not but know in what lands 
he had an interest. As a member of the 
Port Lawrence Company this defendant must 
be presumed to be acquainted with the trans- 
actions of that company. Baum, in fact, was 
his agent, and the legal proceedings resorted 
to by Oliver being in operation, no other 
ground of title could be assumed than the 
assignment. And this assignment, as has 
been shown, as it regards the four quarter 
sections assigned, was not within the scope 
of his power, and was, consequently, in- 
valid; and as regards tracts three, four, 
eighty six, and eighty seven, the assignment 
rested for its validity on the dea*ee of sale, 
which was not binding on the cestui que 
trusts, who were not parties to the suit. 

These acts of the trustee or agent, being in 
the one case not valid for want of power, and 
in the other invalid, as the sale was invalid, 
were known- to Williams. A notice to an 
agent is notice to his principal. Brooks v, 
Marbmy, 11 Wheat [24 U. S.] 78. And here 
is a case where an agent does certain acts 
which are not within his powers, and which, 
consequently, do not bind his principals; the 
defendant being one of them, can he set up 
a want of notice? Can a cestui que trust, 
connected with others, purchase a pait or 
the whole of the trust estate through the un- 
authorized acts of the general ageni; and in- 
sist that he is a purchaser, without notice of 
the acts of the agent? Baum, in making the 
assignment, was as much the agent of Wil- 
liams as if he were the only cestui que trust; 
and the assignment, being unauthorized, <3id 
not divest his interest. Is not Williams to 
be presumed to be acquainted with his own 
title? And, if he is, he had full knowledge 
of the acts of his agent Baum; and although 
he may have been mistaken as to the legal 
effect of Baum's acts, still, knowing the 
facts, he is responsible for the legal conse- 
quences. Wormly v. Wormly, 8 Wheat [21 
U. S.] 421; 1 Story, Eq. Jur. 390. The title is 
thus in the hands of Oliver by the assign- 
ment of Baum, but Oliver having notice, as 
well as Williams, of the powers of the trus- 
tee, the lands in the hands of Oliver are still 
held in ti-ust; are held, so far as the Port 
Lawrence interest is concerned, in trust for 
the defendant Williams, and his partners. 
Oliver, beyond the powers of his trust con- 
veyed a part of these lauds to the Michigan 
University, and received in exchange there- 
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for tracts one and two. Now, as has been 
shown, the cestui que trusts may claim the 
lands received in exchange. The change in 
the property makes no change in the natm-e 
of the trust The defendant Williams, then, 
may claim, as cestui que trust to the extent 
of his interest, a part of tracts one and two, 
as well as a part of tracts eighty six and 
eighty seven. But he claims the one half of 
these ti-acts as a purchaser, without notice, 
from Oliver; without notice of his own title, 
for it amounts to that. If it can be supposed 
that he had notice of his own title, he had 
notice of the full history of the title of his 
partners. 

If the positions of the court on the great 
points of this ease be correct, there would 
seem to be no doubt that this defendant is 
chargeable with notice. And as this point is 
considered free from difficulty, it is unneces- 
sary to refer to the negotiations of Oliver 
with the trustees of the university, the re- 
cital of their deed to him, of the patent from 
the government to Oliver, and of those con- 
tained in the different deeds from Oliver to 
the defendant to show notice. 

Two grounds were urged by the defend- 
ant's counsel which have not been examined; 
and as much stress seemed to be laid on 
them, they will here be very concisely noticed. 
One was the lapse of time; and the other, 
that if, upon the whole, substantial justice 
has been done, the court will not for any in- 
formality, open up the proceedings. In an- 
swer to the first it would be enough to say 
that the statute of limitations does not run 
against an established trust Nor does lapse 
of time operate to bar in such a ease, where- 
the title has been held consistently with the 
trust set up. In such a case no presump- 
tion arises against the cestui que trust from 
lapse of time. Prevost v. Gratz [Case No. 
11,406]; Boteler v. Ailington, 3 Atk. 459; 
Cholmondeley v. Lord Clinton, 2 Mer. 360; 
4 Desaus. Eq. 474; 1 McCord, 395, 398; 4 
Desaus. Eq. 77. If the views of the court 
be correct, the character of the estate was 
not changed by an exchange of the lands, 
and the obtainment of the patents by Oliver. 
But, at all events, negligence can only be 
imputed from the time the trust property 
was purchased by Oliver, and but few years 
elapsed from the time the notice of this pur- 
chase was received until this bill was filed. 
Upon this view we think that lapse of time 
does not bar the right of the claimant. 

The other ground, as to substantial justice 
having been done, is equally unsustainable. 
That the Port Lawrence Company, generally, 
have been remiss in not paying, in just pro- 
portion by the members, the expenses of the 
company as they accrued, can not be denied. 
And that the complainant and the other 
members of the Piatt Company, forming a 
part of the Port Lawrence Company, were 
most negligent in this duty, is not doubted. 
That the trustee of the company, from his 
position, became involved by claims of pur- 
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qliasers of lots, is established by the evi- 
dence. But an examination of this branch 
of the case -will show that his involvement 
on. this account Tvas not so great as he sup- 
posed it to be. And it will appear that the 
account made out by him was not as full as 
would be required by a court of equity. 

Not to refer to other accounts against the 
company, it appears by the one made out by 
Oliver for himself and Baum, for the pur- 
chase and improvement of lots 223 and 224, 
that whilst the company were charged for 
every item of expenditure in building a 
warehouse and a tavern, and the instalments 
paid on the purchase, with interest, there 
was no allowance for rent The evidence 
shows that rent was received, but the amount 
is not stated. Now, it is not always a cor- 
rect mode of showing the value of an im- 
provement by the cost of making it. And 
\7here such improvement has been occupied 
two or three years by tenants, it is proper,^ 
under the above circumstances, that renf 
ishould be deducted. How the trustee and 
Oliver, in this respect, settled with the other 
purchasers of lots, does not appear. No ac- 
count is taken of the eight hundred fifty five 
dollars and thirty three cents received at the 
sale, and transmitted to the trustee by 
Sehenck. This sum may have been account- 
ed for, as Oliver alledges in his answer, 
but it was proper that so considerable an 
item should have been stated, and not left 
to the memory of the trustee or his agent 
Baum and Oliver appeared to have been the 
largest creditors of the company for im- 
provements; and although, in the account 
exhibited by Oliver to Baum, there was a 
credit to the latter for upwards of seven 
hundred dollais, yet how this money was 
paid nowhere appears. There is no cred- 
it for this sum in the general account of 
Baum against the company. As before re- 
marked, independently of this partnership 
account for improvements by the mortgagee, 
Baum received the payment of little more 
than one thousand dollars to the creditors of 
the Port Lawrence Company. 
' The case made by the defendants is shn- 
ply this: The lands of the Port Lawrence 
Company, consisting of tracts three, four, 
eighty six, and eighty seven, have been sold, 
and four quarter sections owned by the Piatt 
Company, to Oliver, for the sum of about 
eight hundred and sixty dollars; and there 
is still a large balance, more than one half, 
of the account of Oliver, unpaid, and this 
a.ccount was, for moneys paid, as agent, to 
purchasers of lots in Port Lawrence. With 
a part of the land thus sold, Oliver ex- 
changed with the Michigan University for 
tracts one and two. For these tracts the 
Port Lawrence Company agreed to pay, some 
years before, about twenty thousand dollars; 
and this sum was less than they would have 
sold for, the defendants contend, had it not 
been for the fraudulent combination of the 
two companies at the public sale. By the 



acquisition of these tracts Oliver became the 
owner of all the improvements made in the 
town of Port Lawrence, which proved so 
prolific a source of- claims against the com- 
pany, and which has .produced to him so 
rich a harvest In addition to lots one and 
two, he and those associated with him held, 
under the purchase, numbers eighty six and 
eighty seven, and one of the five quarter sec- 
tions, having paid for the whole the sum of 
$860. 

From this short outline, we are mistaken 
if any very strong grounds of equity arise 
against the right of the complainant, which 
should control the decision of the court If 
the complainant's equity rested on his own 
vigilance and punctuality, in attending to 
the concerns of the Port Lawrence Company, 
he would have but a slender foundation for a 
decree. But this is not the ground of his" 
e'quity. It is founded on the acts of the 
agents, and not on what the complainant has 
done, or omitted to do, since the formation 
of the company. He has been negligent, but 
this does not subject his property, and the 
property of his associates, to any mode of 
transfer, however illegal. A company or an 
individual can be divested of property only 
in the mode sanctioned by law; and, for the 
reasons stated, we think the mode adopted 
by the defendants, in the present case, was 
not conformably to legal principles. The 
course pursued, in all probability, was the 
result of a misconception of the law ap- 
plicable to the relation of the parties and the 
facts of the case; and we are always grati- 
fied in being able to take this ground, in- 
stead of one which would cast a shade over 
the character of any of the parties. On this 
occasion this gratification is peculiar, from 
the high character sustained by the living 
and the dead who were the principal agents 
in the above transactions. 

That the court may have the facts fully 
before them, in regard to the present con- 
dition of the property, they order an account 
to be taken of the, sales made in whole or in 
part of the tracts one, two, three, four, 
eighty six, eighty seven, and of the four 
quarter sections, designating the date and 
amount of sales in each tract titles made, 
moneys received and due; and, also, an ac- 
count of all moneys expended, either in the 
purchase or improvement of each tract t>7 
the defendants, Williams and Oliver, or 
either of them, including compensation and 
expenses for the agency exercised in the 
general management of the property, &c. 

[NOTE. Upon reargument this opinion was 
confirmed. Case No. 11,116. Exceptions were 
filed to the master's report These were heard, 
and tiie case recommitted. The case was agam 
several limes recommitted because of death of 
parties or other causes, and a final decree was 
not entered until July 30, 1842. The decree 
was in conformity with the opinion above. 
From this decree the respondents took an ap- 
peal to the supreme court The decree was 
affirmed, 3 How. (44 U. S.) 333.] 
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PIATT V. OLIVER et al. 

[3 McLean, 27.] i 

Circuit Court, D. Ohio. July Term, 1842.2 

Paut.veuship— OwsEKs OP Real Estate — Sub- 
vivoKsnip— Tkcsts— Sale by Tuustee— Rights 

OF Cestdi Qce Tkust—Wakkantt— Heiks. 
1. The active partner of a mercantile partner- 
ship may transfer its funds. 

,. ^-i ^f^^ estate purchased by the partnership is 
liable for its debts. 

3. But the acting partner cannot transfer the 
real estate of the partnership, the same as per- 
sonal. ^ 

[Cited in Ruffner v. McConnel, 17 III. 216.] 

4. In chancery such real estate, for the pur- 
poses of paying the debts of the partnership. 
IS considered as personal property. 

[Cited in Davis v. Christian, 15 Grat. 28- 
WiUett V. Brown, 65 Mo. 142.] 

5. But the conveyance of the real estate of 
the hrm, must be made as the statute requires. 

6. On the decease of one of the partners, his 
interests descend to his heirs at law, subject to 
the debts of the partnership. 

[Cited in Merrill v. Downs, 41 N. H. T7.] 

AiA P^^tn^r by failing to contribute his share 
of the partnership fund, does not, in ordinary 
cases, forfeit +he interest which he already has 
in the fii-m. And this is especially the case 
wJiere no extraordinai*y emergency exists re- 
quiring such payment. 

^' ■^r^^'^^^^ ^^y ^^ ™^<3e as between defend- 
ants, ihe court can only decree as between 
parties to the suit, but in equity it is not essen- 
tial as at law, that the parties litigant should 
all be on opposite sides of the case. 

[Cited in Woolsey v. Dodge, Case No. 18,032.] 

f<^JS^^iJi^^l<?Cormiek v. District of Columbia, 
lo Jj. C. o40.] ' 

9. Where a trustee disposes of the trust proD- 
erty the cestui que trust may claim the thing re- 
ceived. If it can be identified. And this may 
be done, although the property received mav 
have become greatly increased in value. 

^ -f^' P tlie present value be the result of skU- 
ful labor, this may not be the case. 

11. WTiere an election is necessary, the par- 
ties to the bill praying a specific relief, must be 
considered as having made it. 

ii-*-^* ^^t"istee may convey his own interest, 
tiiough the assignment may not convey the in- 
terests of his cestui que trusts. 

^■^- x.?"^t ^'arranty of the ancestor does not 
bind the heir, where the right does not vest be- 
fore the fall of the warranty. 
[Ci^ed in brief in Scott v. Scott, 70 Pa. St. 

14. A warranty, with assets does bind the 
heir, and is a good plea in a formedon. 

15. The heir is never bound by a warrantv 
unless the ancestoi was bound by it. 

16. A man cannot bind his heirs to pav a sum 
of money unless he is himself bound to pay it. 

17. The old common law warrantv if not in 
form, m effect, has been superseded by cove- 
nants real. 

[Cited in Young v. Hargrave, 7 Ohio, 68.] 

[This -was a suit by Robert Piatt against 
William Olirer, Micajah Williams, and others. 



1 [Reported by Hon. John McLean, Circuit 
Justice.] 

^ [Affirmed in 3 How. (44 U. S.) 333.] 
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It was first heax-a upon pleas to bill. Case No. 
11,114.] 

OPINION OF THE COURT. At December 
term, 1840 [Case No. 11,115] the main princi- 
ples of this ease were considered and decided 
m the opinion then given. Whether relief to 
the complainant shall extend to lots numbered 
one and two, or be limited to the tiucts given 
m exchange for those lots, and which were 
subsequently purchased by Oliver, was re- 
sei-ved for future decision. An interloeutoiy 
decree was entered, directing accounts to be 
taken, &c., and the reports of the masters be- 
ing now before the court, the case stands for 
a final decree. The counsel who now appear 
for the defendants did not argue the case at 
the former hearing, and they have been in- 
dulged with a re-argument of the whole cause. 
This course has been recommended, by .the 
great amount of property and the numerous 
and Important principles involved in the de- 
cision. But zealous, searching, and able as 
the arguments have been, on the maturest 
consideration they have failed to convince the 
court of any material error in their former 
views. Among the many points made in the 
argument, three only will be now considered. 
These were not raised, or not fully discussed, 
in the former argument: 1. That the land 
lield by the Port Lawrence Company must be 
considered as personal property; and as such 
was liable to be sold by Baum, the principal 
agent 2. That the negligence of the com- 
plainant worked a forfeiture of his infei-ests. 
3. That no decree against Oliver and Wil- 
liams can be entered in favor of their co-de- 
fendants. 

That the active partner of a mercantile 
partnership may ti-ansfer its funds placed in 
his hands, of what character soever they may 
be, is not doubted; and that real estate, pur- 
chased for the purposes of the partnership, is 
liable for the debts of the concern, is equal- 
ly clear. But, from these principles, it does 
not follow that the active partner may trans- 
fer the real estate of the partnership, the 
same as personal. And this is the doctrine 
for which the defendants' counsel contend. 
They rely upon the case of Sumner v. Hamp- 
son, 8 Ohio, 364, in which the court say: "In 
the earlier stages of the common law, no prop- 
er partnership in lands could subsist; but, 
as social arrangements became more complex, 
land was necessai-ily used in paitnership pur- 
poses, firstly as auxiliary to the general ob- 
jects of the association, or received for debts, 
and more lately as direct capital stock. The 
cases cited in the argument show, that the 
same rules which affect chattels have gradu- 
ally been extended to lands held for partner- 
ship purposes; that wherever partners mani- 
fest their intention to hold lands as partner- 
ship stock, either by express convention or 
by their course of dealing, it will be treated 
as such, in all respects, by courts of equity." 
The conveyance of real propeity is regulated 
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■by statute, and also its descent; and neitlier 
of tliese modes is afEected by any general 
law of partnership. Altliougli lands belong- 
ing to tlie partnership may Ije liable for its 
-debts, yet they descend to the heir at law, 
jund. do not go to the executor. Neither in 
their transfer nor descent are they regarded 
;as personal property; but still, in equity, 
they are considered as liable for tlie debts of 
the partnership, and are applied as the per- 
■sonal property of the firm. Mr. CoUyer, in 
his late work on Partnership (page 76), gives 
the following as the result of the reported 
■cases on this point: "Upon the whole, there- 
fore, the better opinion seems to be, that al- 
though the legal estate in freehold property, 
purchased by partners for the purposes of 
their trade, will go in the ordinary course of 
descent, yet the equitable interest m such 
property will he held to be part of the part- 
nership stock, and distributahle as personal 
•estate." To hold that a partner in lands 
could sell and ti-ansfer them as he could a 
"bolt of muslin, would disregard the law and 
its policy, and would introduce great confu- 
sion and uncertainty in land titles. 

It is not perceived that the authorities cited 
<2an have any hearing in the present ease. 
Nor, in the opinion of the court, has a for- 
feiture of his right heen incun-ed hy the com- 
plainant through his negligence, as eoutend- 
■ed under the second head. . A very late case, 
of Prendergast v. Turton (Michaelmas term, 
1841), reported in 11 Law J. p. 1, is a strong 
Authority, it is insisted, to sustain the for- 
feiture. That decision, it seems, was made 
by Knight Bruce, vice chancellor, in which it 
was held that a partner in certain mines fail- 
ing to pay an instalment for some mne or 
-ten years, which the company had no right 
-to demand, forfeited the shares he had paid 
for On the supposition that the demand of 
-the instalment was not authorised, which 
■seems to be admitted, the decision of Mr. 
Knight Bruce was wrong, and, unless sane- 
-doned by higher authority, is entitled to hut 
little considei-ation- But, if the instalment 
was properly demanded, the decision was 
•clearly right, as the deed of settlement ex- 
pressly provided "that. If any instalments on 
the shares should not be paid within four- 
teen days after the time fixed for payment, 
-they should be forfeited." There were cir- 
•cumstances, stated In the opinion of the vice 
ohaneeUor, which authorised the court to re- 
fuse to set aside a forfeiture which had been 
legally incurred. The sum for which the 
mortgage was given, It was alleged, had been 
paid by Oliver to purchasers of lots In Port 
Lawrence, for moneys paid by them and Im- 
provements made on their lots; and, it seems, 
nearly half the amount was for moneys ex- 
pended by Oliver himself, as he aUeged, in 
paying for and improving lots 223 and 224, 
Which ho and'Baum jointly purchased. Now 
there was no special emergency which re- 
quired the payment of this moitgage debt, or 



tha small debt on which the attachment is- 
sued. The payment was not required for 
building up the town, but, on the contrary, it 
was demanded on the nypothesis tbat the 
town was to be abandoned. And it may be 
proper to remark, that although several of 
the members of the Port Lawrence Company 
Tvere dead, and othei-s had became insolvent, 
the remaining partners were abundantly able 
to pay any just demand against the company. 
But judging of the intention by the action, 
the defendant Oliver was more solicitous of 
using the debt, as a means of possessing him- 
self of the property of the company, than to 
obtain the payment of it; and through the 
instrumentality of the mortgage and the at- 
tachment, and the co-operation of Baum, for 
about eight hundred dollars, he did acquire 
the whole property of the company, a^^the 
four quarter-sections owned by the Piatt 
Company; and by exchanging a part of this 
property for -lots one and two, he acquired 
town lots 223 and 224, with their improve 
ments, and all the other lots, and their im- 
provements. It was the relmbm-sement of the 
purchasers and improvers of these lots, which 
constituted the mortgage and attachment 
debts. Here then, it seems, Oliver had all the 
lots with their improvements, and other prop- 
erty to an immense amount; and yet he, by 
the purchases under the attachment and the 
mortgage, had not exhausted half the sum 
which he paid, as he alleged, to the purchas- 
ers of lots. This is a result so extraordmary 
as to startle a common observer. It shows 
the sti-ong inducement he had to go against 
the propeity of the Port Lawrence Company, 
rather than against the company or the indi- 
viduals who composed it. For the protection 
of propeity thus acquired, a court of chan- 
cery will not be very astute to seek for tech- 
nical objections, or rules of forfeiture applied 
in cases whoUy dissimilar. The case cited 
from the Law Journal, in all its essential 
parts, is unlike the one under consideration. 
As regards the third objection, as to a de- 
cree between co-defendants, it is laid down 
in 1 Story, Eq. Jur. 630: "In equity, It is 
sufficient that all parties In interest are ber 
fore the court as plaintifit's or as defendants; 
and they need not, as at law, in such a case 
he on opposite sides of the record." 2 Stoi-y. 
Eq. Jur. 729: "In eouits of equity, persons 
having very difEerent and even opposite in- 
terests are often made parties defendant.'' 
And the court decreed as between co-defend- 
ants, in the case of OhUes v. Boon, 10 Pet. 
[35 TJ. S.] 177. It seems, therefore, that it 
is conformable to the rule of proceeding in 
chancery to decree, as between defendants, 
where they set up conflicting rights. 

We come now to consider the point re- 
served, whether the relief shall be extended 
to lots one and two, or limited to the prop- 
erty given in exchange for those tracts, and 
which was afterwards purchased by Oliver. 
Although the tracts of land conveyed to the 
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Michigan Unirersity, in exchange for lots 
one and two, on which the town of Port 
Lawrence was laid off, have been purchased 
by Oliver, yet it appears that he subsequent- 
ly disposed of a considerable part, if not the 
whole, of those tracts by valid conveyances, 
which places such parts, or the whole, be- 
yond the reach of this court. It seems, 
therefore, that no exercise of the powers of 
this court can reach this property. The dif- 
ficulties, great as they may be, in reaching 
the parts of lots one aoad two which remain 
unsold, and the proceeds of those parts which 
have been sold, are far less than those which 
attend the other tracts. Lots one and two 
were received by Oliver, as before remarked, 
in exchange for the lands of the Port Law- 
rence Company, tracts three and four, and 
the four quarter-sections which belonged to 
the Piatt Company. The Port Lawrence 
Company and the Piatt Company, therefore, 
as the cestui que trusts, may claim lots one 
and two. This is resisted, on the ground 
that Oliver was guilty of no fraud in the 
transaction, but acted in good faith; and 
that there is no case where a trust is raised 
by implication, that a court of chancery has 
e-xacted a penalty from the trustee; that the 
property has been made valuable by the 
skUl, labor, intelligence, and influence of Oli- 
ver and his associate Williams; and that, 
to require them now to account for the in- 
creased value of the property, would be un- 
just and unprecedented. 

The court have taken a very different view 
of the case, and they suppose that they are 
sustained by the whole current of authority. 
In their former opinion the court have not 
characterised, in strong terms, the acts of 
Oliver; they supposed it was unnecessary 
to do so. But they cannot now refrain from 
saying, that there is nothing in the whole 
transaction which, in their judgment, can 
shield him from liability for lots one and 
two. In 2 Story, Eq. Jur. 502, it is laid 
down, that "where a party purchases trust 
property, knowing it to be such, from the 
trustee, in violation of the objects of the 
trust, courts of equity force the trust upon 
the conscience of the guilty party, and com- 
pel him to perform it, and to hold the prop- 
erty subject to it, in the same manner as 
the trustee held it. It has been truly said 
by an eminent judge, that the only thing to 
be enquired of in a court of equity, in cases 
of this sort, is, whether the property bound 
by the trust has come into the hands of per- 
sons who were either compellable to execute 
the trust, or to preserve the property for the 
persons entitled to it" 2 Madd. Oh. Prac. 
103, 104; Jeremy, Eq. Jur. bk. 2, p. 281, c 3; 
Adair v. Shaw, 1 Schoales & L. 262, "Where 
ever the property of a party has been wrong- 
fully misapplied, or a trust fund has been 
wrongfully converted into another species of 
property, if its identity can be traced, it 
will be held in its new form liable to the 
rights of the original owner, or cestui que 
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trust" The rule is, that property covered 
with a trust, however converted or exchan- 
ged for other property, and into whose so- 
ever hands it may pass, with notice, is still 
charged with the trust The principle is 
Illustrated in 2 Story, Eq. Jur. 503, by sup- 
posmg A receives money from B to pur- 
chase a horse, and he buys a carriage; B 
IS entitled to the carriage, and may sue for 
it even at law. And further, "it matters 
not in the slightest degree into whatever 
other form, different from the original, the 
change may have been made, whether it be 
that of promissory notes, or of goods, or of 
stock; for the produce of a substitute for 
the original thing still foUows the nature 
of the thing itself, so long as it can be as- 
certained to be such." 

The ease of Docker v. Somes, 2 Mylne & 
•K. 665, goes fartlier, as to the liability of 
the trustee, than the case now under consid- 
eration. Chancellor Brougham says, "The 
solicitor genei-al has put a case of a very 
plausible aspect, with a view of deterring 
the court from taking the course which all 
principle points out He feigned the instance 
of an apothecary buying drugs with one 
hundred pounds of trust money, and earning 
one thousand pounds a year by selling them 
to his patients; and so he might have taken, 
the case of trust money laid out in purchas- 
ing a piece of steel, or a skein of silk, and. 
these being worked up into goods of the 
finest fabric, where the work exceeds by 
ten thousand times the material in value. 
But these instances, in truth, prove nothing* 
for they are eases not of profit on stock, but 
of skilful labor very highly paid; and no- 
reasonable person would ever dream of 
charging a trustee, whose skill thus bestowed* 
had so enormously augmented the value of 
the capital, as if he had only obtained from 
it a profit." 

And the counsel for the defendants con- 
tend, that the case at bar falls within the 
category of the cases supposed by the chan- 
cellor, in reply to the one put by the solicitor 
general. And they propose to return the- 
piece of steel or the skein of s}lk, as all that 
justice can demand. 

. Had not this argument been made in su 
printed form, I should not have supposed it 
to have been made deliberately. I can sup- 
pose a case in which it might have applied. 
If, of the sou of lots one and two, bricks 
had been made, potters' ware, or any thing 
else of great value, and which had been sold 
for more than ten thousand times the value- 
of the soil, the argument used would be con- 
clusive to show that the cestui que trusts 
could not claim the sum 'realised. In the- 
language of Chancellor Brougham, that 
would not have been a case of profit on 
stock, but of "skilful labor very highly paid." 
What is the case under consideration? 
Only a part of lots one and two, perhaps 
less than one-half or one-third, has been sold 
by the defendants. By the general advance- 
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of the country In improvements and in popu- 
lation, by tlie great canals made by the 
states of Ohio and Indiana, -which are united 
and pass through these lots, by the railroad 
which extends from Toledo to the interior 
of Mieliigan, by the great improvements 
made of the town by the purchasers of lots, 
and, above all, by the eligible site afforded 
by tracts one and two for a great city, they 
have increased immensely in value. What- 
ever of labor or skill the defendants, Oliver 
and Williams, may have performed, which 
conduced to this great result, is a proper 
subject of compensation; as, also any ex- 
penditures which they have made in laying 
out the town, or in improving it. Even 
their general superintendency may be satis- 
fled by a just compensation. This case, in 
fact, differs not in principle f rom^ an ordinary 
one, where, by a disregard of the trust, the 
trustee, or his assignee, with full notice, 
comes into the possession of property, which, 
under propitious circumstances, is rapidly 
enhanced in value. And it would be a new 
head in equity, that this rapid advance 
should shelter the trustee from liability. In 
plain language, that if the trustee, by his 
wrongful acts, had made rather a bad bar- 
gain, the property in his hands might be 
reached by the cestui que trust; but if he 
has shown great sagacity and tact in select- 
ing property so situated, as to outstrip in 
value all other property in the neighborhood, 
he is freed from responsibility. At- least, 
that he shall not be held to account for the 
property at its increased value. 

Upon the whole, we think, upon principle 
and authority, the defendants, Oliver and 
Williams, are bound to account to the cestui 
que trusts for tracts one and two. That they 
must receive a liberal compensation for their 
general superintendency, the amount of 
which to be somewhat influenced by the high 
qualities requisite for the business, and the 
success with which it was managed. That 
they shall also be reimbursed for expenditures 
by them for the laying off, building up,- and 
advancing the town. Those expenditures 
having been made by them in promoting, as 
they supposed, their own interest, must be 
taken to have been made in good faith. 
Where lots have been sold, and the pur- 
chase moneys received, the defendants must 
account. But for sums lost through the un- 
faithfulness of agents, they are not to be 
held responsible. 

It is objected, that this is a case requiring 
an election, and that under no circumstances 
can relief be given to any of the cestui que 
trusts, except to the complainant, be being 
the only one who has made an election. That 
infants and femmes covert are concerned, 
who will not be bound by the decree, and 
may, when they shall become of age or dis- 
covert, elect to take the property originally 
held by the cestui que trusts, or prefer a per- 
sonal remedy against the defendants, Oliver 
and Williams. 



All the parties in interest are before the 
court, with very few exceptions, either as 
complainant or defendants; and, of course, 
have made their election. And the decree of 
the court, as above indicated, being manifest- 
ly for the advantage of those concerned, 
would he presumed to have been made with 
their consent As to those, if any, who are 
not parties to the suit, their interests are in 
no way affected by this proceeding. 

Some of the defendants, whose rights are 
in conflict with those of Oliver and Williams, 
have not answered the bill; but, with the as- 
sent of the complainant, they have been made 
defendants, and claim under the facts and 
circumstances set out in the bill. These per- 
sons have made their election as fully as if 
they had answered the bill at length. In- 
deed, they assent to its truth. And this is 
the understanding of all the parties con- 
cerned. Their rights may be as fully op- 
posed as those of the complainant. In fact, 
they all claim under the same right, and the 
only difference between the rights asserted 
by them and the complainant is, that some 
of them claim under assignments. These 
as^gnments, from the original cestui que 
trusts, must be proved, and may be contro- 
verted by the defendants, Oliver and Wil- 
liams. In this respect they will have as 
wide a range, and as ample an opportunity 
to contest these ti-ansfers, as if the claimants 
were plaintiffs. The court do not perceive 
much force in the objection, either on the 
ground of election or inconvenience. 

A question is made whether Baum, by his 
mortgage on the property of the Port Law- 
rence Company, and afterwards by his as- 
signment to Oliver of the certificates for the 
same, did not transfer the individual interest 
he held in that company. Baum undoubt- 
edly had a right to transfer his individual 
interest in the Port Lawrence Company, at 
any time, and in any manner, he might 
choose; and the court think that, although he 
acted as trustee, and as such transcended his 
power hi attempting to transfer the property 
to Oliver, yet such transfer must be held good 
to the extent of his individual interest. 

It is contended, that Baum had a right to 
execute the mortgage as trustee, and -that, 
although the pmrchase by Oliver under the 
attachment and the mortgage may be invalid, 
yet the warranty hi the mortgage deed binds 
the cestui que trusts. 

It has already been decided, that the de- 
fendants, Oliver and Williams, held the prop- 
erty in trust for the cestui que trusts, with 
the exception of Baum's interest; and that 
tracts one and two, having been received in 
exchange for a part of the above property, 
and the four quarter-sections owned by the 
Piatt Company, are also held by them in 
trust Now, if the purchase by Oliver, and 
afterwards by Williams, substituted them as 
trustees in the place of Baum, giving them 
a lien only for the money paid by Oliver, it 
is not perceived how the warranty can have 
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any effect A lien on land is not a property 
in it The warranty can have no other effect 
-as to the cestui que tmsts generally, than if 
there had been no proceedings on the mort- 
gage. It may, perhaps, estop the heirs of 
Baura, so far as they may claim his interest 
by descent. But it is contended that the 
waiTanfy estops the right set up by the heirs 
■of Baum, which they pm-chased long after 
his decease, with assets of the estate that 
^lescended to them; and it is supposed that 
the rule in Shelley's Case applies to the one 
under consideration. That rule is, "when 
the ancestor, by any gift or conveyance, takes 
an estate of freehold, and in the same gift or 
conveyance an estate is limited, either imme- 
diately or mediately, to his heirs in fee or in 
tail, that always in such cases the words 
heirs, &c., are words of limitation of the 
estate, and not words of purchase." The 
court do not perceive the application. No 
part of the right refen-ed to ever vested in 
Baum, and, of course, it did not descend to 
his heirs. The heirs acquired it by purchase, 
and, as regards the present question, it is im- 
material whether the purchase was made 
with the assets of the estate descended to the 
heh-s, or with other means. A warranty must 
be annexed to some estate which is capable 
of supporting it; for, if a person covenants 
to wan-ant land to another, and makes him 
no estate, or makes him an estate that is not 
good, and covenants to warrant the thing, in 
these cajses the warranty is void. 4 Cruise, 
Dig, 378. The warranty must take effect in 
the lifetime of the ancestor, who must be 
bound by it; for the heirs shall never be 
l>ound by an express warranty, unless the an- 
cestor was bound by it And the heir must 
■claim m the same right that the ancestor did. 
Id. 379, Where the right is not in esse in 
the heir, or any of his ancestors, at the time 
of the fall of the warranty, there it shall 
not bind. Also, a warranty shall never bar 
any estate that is in possession, reversion, or 
remainder, that is not divested, displaced, or 
turned to a right before or at the time of the 
fall of the warranty. Co. Litt 259. By the 
-common law, the heir shall never be bound 
to any express warranty but where the an- 
cestor was bound by the same warranty; 
for if the ancestor were not bound, it cannot 
descend upon the heir. If a man make a 
feoffment in fee, and bmd his heirs to war- 
ranty, this is void, because the ancestor him- 
self was not bound. Also, if a man bind his 
heirs to pay a sum of money, this is void 
Co. liitt. [Thorn. Ed.] 262, 263. 

S'rom these authorities it is clear that in all 
cases of lineal and express warranty, the 
heir is not bound unless the ancestor was 
bound; so that at some time before the death 
of the ancestor, the right must vest in him 
and descend to the heir, to bind the heir by 
the warranty. Now the right in controversy 
was not in esse at the decease of Baum, but 
was purchased by his heirs subsequently to 
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< his death. The warranty, therefore, was 
never bmding on him, and cannot bind his 
heirs. This conclusion is not shaken by the 
position of the defendants' counsel, that a 
lineal warranty with assets will bind the 
heir. That doctrine was laid down by Little- 
ton, on which Coke says (Co. Litt. [Thorn. Ed J 
32o), "Here it appeareth by Littleton, that a 
hneal warranty and assets is a good plea in 
a formedon in the descender, wherein it is- to 
be known that if tenant in tail alieneth with 
warranty and leave assets to descend, if the 
issue in tail doth alien the assets and die the 
issue of that issue shall recover the land be- 
cause the Imeal warranty descendeth only on 
him without assets; for neither the pleadin*- 
of the warranty without the assets, nor the 
assets without the warranty, is any bar in 
the formedon in the descender. But if the 
issue to whom the warranty and assets 
descended had brought a formedon, and by 
judgment had been barred by reason of the 
warranty and assets; in that case, albeit he 
alieneth the assets, yet the estate tail ia 
barred for ever." The old common law war- 
ranties, if not in form, in effect have been 
superseded by covenants real. 2 BI. Comm 
304, No personal action lay at common law 
upon the warranty; and when an action was 
brought as, for mstance, a common recovery 
against the tenant he vouched his warrantor 
who was duly summoned to appear; and 
judgment was given, that the demandant shall 
recover seisen of the lands in question, and 
that the tenant shall recover against the 
voucher lands of equal value to those war- 
ranted by him and now lost by his default 
In the same page Coke says, "If tlie heir in 
tail bringeth a writ of foi-medon, and a 
lineal warranty of his ancestor, inheritable 
by force of the tail, be pleaded against him, 
with thi^ that assets descended to him of fee 
simple which he hath by the same ancestor 
that made the warranty; if the heir that is 
demandant may annul and defeat the war- 
ranty, that sufficeth him; for the descent of 
other tenements of fee simple maketh noth- 
ing to bar the heir without the warranty " 
Now, under the old forms of proceeding on 
the warranty, the heirs of Baum would not 
be bound, for the reason that he was not at 
any time during his life, the right or estate 
not being in esse. But, in addition to this 
consideration, no Judgment is now given 
against the vouchee for other lands of equal 
value on his warranty, but a pereonal action 
is brought on his covenant We think that 
the sale to Rowan of the interest of Steel in 
the Port Lawrence Company, under the deed 
of trust to Edwards, was vaUd; and also the 
transfer of one and a half shares to Ewing 
by Rowan. And the transfer of Mack and 
others to Ewing of their interests, we also 
think is sufficiently proved. 

o„KL^PP^,^^ to the supreme court the decree 
f^^^-'iri'i!'^ rendered in this court in «>nfonn- 
ity with the opinion above and that in caso No 
11,115 was aarmed. 3 How. (44 U. s.) 333 J 
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Case 'No. 11,117. 

PIATT V. VATTIER et al. 

[1 McLean, 146.] i 

Circuit Court. D. Ohio. Dec. Term, 1831.2 

XilMITATION OF ACTIOSS— NoS-RESIDESTS— FBADD 

— Notice. 

1. The statute of limitations of 1804 was r^ 
pealed by the act of 1810. This act was repealed 
by the act of 1824— no provision in this act where 
the former statutes had besun to run— this was 
remedied by the act of 1826. 

2. A statute of limitations cannot bar for 
lapse of lime before its passage; but if a reason- 
able part of the time fixed for the limitation has 
to run, at the time the statute is enacted, it will 
operate. 

[Cited in Johnson v. Bond, Case No. 7,374; 
Campbell v. Holt, 115 U. S. 632, 6 Sup. Ct. 

215.] 
[Cited in Price v. Hopkin, 13 Mich. 325, 328; 
Pritchard v. Spencer, 2 Ind. 486.J 

3. The statute of Ohio does not operate 
against non-residents of the state. 

[Cited in Bowman v. Wathen, Case No. 1,- 
740.] 

4. Lapse of time may be applied, under prop- 
er circumstances, to bar an equity, where the 
statute would not bar. 

[See Reed v. Dingess, 56 Fed. 175.] 

5. This rule is applied by a court of chan- 
cery, on its own principles, which do not de- 
pend upon the statute of limitations. 

[See Reed v. Dingess, 56 Fed. 175.] 

6. The statute will operate even where there 
has been fraud, from the time the fraud is dis- 
covered. 

[Cited in Parks v. Satterthwaite, 132 Ind. 413, 
32 N. E. 82.] 

7. Mere rumor is not sufl5cient notice. 

8. Where notice is denied in the answer, it 
must be proved by more than one witness. 

9. Notice to a purchaser, who purchased from 
a bona fide purchaser, without notice, cannot 
affect the titie. 

[This was a bill in equity by Roljert Piatt 
against Charles Vattier and others and the 
Bank of the United States to secure title 
to a certain lot] 

Mr. Scott, for complainant 
Mr. Starr, for defendants. 

OPINION OF THE COURT. This suit is 
prosecuted by the complainant, for the title 
to lot number one, on the town plat of Cin- 
cinnati. He alleges that this lot, with sev- 
eral others, was given as a donation, on con- 
dition that the donee within a limited time 
should construct a house of certain dimen- 
sions. That the proprietors gave a certifi- 
cate of this right, which was transferable 
by assignment. That the above lot was 
allotted to one Samuel Blackburn, who 
transferred his right to one James Cami>- 
bell, and he to one John Bartle, under whom 
the complainant claims by deed dated 22d 
June, 1827; that in the summer of the year 



1 [Reported by Hon. John McLean, Circuit 
Justice,] 

2 [Affirmed in 9 Pet (34 U. S.) 405.] 
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1790 Bartle took possession of the lot and 
made the improvement required witliin the- 
time limited. That he occupied the build- 
ing first by himself, and then by his ten- 
ants Elliott and Williams; also by Abijah: 
Hunt, for several years. The complainant 
further states, that the said Bartle, becom- 
ing embarrassed in his circumstances, mort- 
gaged the lot to one Robert Barr, of Lexing- 
ton, Kentucky, for the sum of about seven 
hundred dollars, to the payment of whick 
the rents reserved to the said Bartle from 
the tenants in possession were to be, and a 
large amount was in fact, paid. That Bartle- 
lost the certificate for the lot in crossing the- 
Ohio river, and that the defendant, Vattier, 
coming to the knowledge of this loss, fraudu- 
lently purchased Barr's right to the lot,, 
which had become very valuable, and ob- 
tained possession of it And that the said 
Vattier obtained fraudulently from John C. 
Symmes, who held the legal title, a convey- 
ance for said lot That Vattier sold the- 
same to John Smith, who had full notice ot 
Baitle's claim. That Smith transferred the- 
lot to John H. Piatt, who also had full 
notice of Bartle's claim. Piatt, now de- 
ceased, in his life-time, mortgaged the lot 
to the United States Bank, to whom the- 
equity of redemption has been relinquished. 
That the agents of the bank had full notice- 
of Bartle's interest before the mortgage 
was executed. That, though Bartle assert- 
ed to the respective purchasers of the lot 
his right, he was unable, by reason of his- 
poverty, to sue -for its recovery. The com- 
plainant prays that the bank may be de- 
creed to deliver up possession of the lot 
to him, and execute a quit claim deed for the- 
same; and that it may be compelled to ac- 
count for the rents and profits, t&c. That 
if the title of the bank be held good, the- 
defendant Vattier may be decreed to pay th& 
value of the lot &c. 

In the answer, the bank admits that Vat- 
tier obtained a deed for the lot in contro- 
versy in 1799, and entered into the posses- 
sion of it; and continued to occupy it until 
he sold to Smith, who possessed the property 
for some years. That it was purchased by 
John H. Piatt, and by him mortgaged to the- 
bank, to secure the payment of a large sum 
<^of money. That afterwards the equity of 
redemption was relinquished by the repre- 
sentatives of Piatt All notice is denied,, 
and also the allegation of fraud. 

Vattier, in his answer, denies expressly 
that Bartle ever mortgaged the lot to Barr,. 
and avers that he never heard of such a 
mortgage until after the commencement of 
this suit. No such instrument is found on. 
record. He understood that Bartle had been 
in possession of the lot in conjunction with 
another individual, and that they had made- 
some improvements on it, but to what ex- 
tent, or what was the nature of their claim,, 
or how long they lived on it he never knew- 
He denies that Bartle ever had the donation; 
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right. Being desirous of purchasing tlie lot, 
he was informed, on enquiry, that Barr was 
the OTvner, by Jesse Hunt and Ludlow, one 
of the original proprietors of the towru He 
understood there was some dispute between 
BaiT and Symmes respecting the lot That 
he went to Lexington, saw Symmes and Barr 
together, and there purchased the lot of 
Ban* for seven hundred and twenty-five 
dollax-s, which sum was paid by him. Sym- 
mes gave him a writing, obligating himself 
to make a deed for the lot on his return to 
Cincinnati. The dispute between Barr and 
Symmes was, at this time, adjusted. When 
the purchase was made, he received no 
writing from Barr as evidence of title. He 
understood that the legal title was in 
Symmes, He took possession of the lot 
after he obtained the deed, and continued 
to occupy it about nine years, when he sold 
and conveyed it to John Smith, in the year 
1806. That in obtaining possession of the 
lot he used no fraud; it was voluntarily sur- 
rendered to him by the person in possession 
of it, and he denies any knowledge what- 
ever of the equitable claim of Bartle, either 
at the time he made the purchase or took 
possession. That although he frequently 
saw Bartle, he never made known to the de- 
fendant any claim to the property. He was 
frequently in the house while it was occu- 
pied by the defendant. He denies thai 
Smith had any notice, and avers that since 
1797 there has been an uninterrupted pos 
session under the deed from Symmes. 

From the evidence, it appears that, in 1799, 
Bai-tle and one Strong, in Cincinnati, were 
connected in business, and kept a tavern in 
one part of the house, on the lot in controver- 
sy, and a store was kept in the other part. 
There was a rumor that Bartle and Strong, 
having bought goods of Barr, mortgaged the 
house and lot to him to secure the payment 
of the debt Shortly after. Strong died in the 
house, and in June or July, 1792, Bartle left 
Cincinnati and resided in Kentucky; and Barr 
came into the possession of the lot, and had 
the whole under his charge. Bartle became 
embarrassed, was unable to pay Barr, and he 
took possession of the lot, received the rents, 
claimed the property, whether absolutely or 
not does not appear, until he sold it to Vat- 
tier. Vattier obtained the deed from Symmes," 
in whom the legal title was vested, to whom 
he paid fifteen pounds. The lot was original- 
ly a donation lot and Bartle and Strong piu:- 
chased it, and built the first house upon it 
Blackburn seems to have been the donee of 
the lot, and he sold it to one Campbell, of 
whom Bartle and Strong purchased in 1789 
or 1790, It was the practice to give the orig- 
inal donee a certificate, which was transfer- 
able. Some time after, Vattier purchased 
and came into possession; he had notice of 
some claim that Bartle had on the lot Iwt 
the former remarked he did not regard it as 
he had a deed for the lot. Some of the wit- 
nesses say that Campbell was connected with 



Sti-ong and Bartle in business, but that he left 
Cincinnati some time before Strong died, and 
the business was carried on in the name of 
Strong and Bartle. Bartle, it seems, lost the 
donation certificate for the lot. When the lot 
was owned by Piatt, one of the witnesses 
states that he was requested by Bartle to 
communicate to Piatt that if he would pay up 
all rent on the lot from the time the mort- 
gage was paid ofiE up to that time, which 
was in 1817, he would relinquish all claim to 
the lot; which Piatt refused to do. The deed 
from Symmes to Vattier bears date the 20th 
of JMareh, 1797. Smith's deed from Vattier 
is dated 9th July, 1806. The sheriff's deed 
to Piatt bears date 17th August 1812, and 
the mortgage from Piatt to the bank is dated 
13th October, 1820. 

An objection is made in the argument that 
the necessary parties are not before the court 
It is alleged that Bartle and the representa- 
tives of Symmes are necessary parties, and 
the decision of the supreme court in the case 
of Pmdlay v. Hinde [1 Pet (26 TJ. S.) 241], 
is referred to as in point; and also the deci- 
sion of this court in the case of Smith v. 
Shane [Case No. 13,105], In the first case, 
the supreme court decided that Garrison was 
I a necessary party, although he had conveyed 
the property to one of the defendants, on the 
ground that the complainants could recover 
! only by force of the equity set up against 
j Gai-rison, and that an opportunity should be 
afforded him, by making him a party, to rebut 
that equity. In the case of Smith v. Shane 
[supra], the complainant set up an equity as 
against Buford, though he had conveyed to 
the defendant Shane, and the court decided, 
under the authority of the above case, that 
Buford was a necessary party. But in the 
case under consideration, Bai-tle has conveyed 
his interest by deed to the complainant and 
he only sets up the interest thus derived. 
For what purpose, then, is it necessary to 
make Bartle a party? Whatever right he 
had in. the premises passed to the complain- 
ant not by an executory but an executed 
contract Claiming under a deed which, 
without conditions, transferred to the com- 
plainant the right of the grantor, the sanc- 
tion of a coiurt of equity cannot be neces- 
sary to perfect the title of the complainant as 
against Bartle; nor can he claim a right to 
invalidate the deed because the consideration 
has not been paid. The deed imports a con- 
sideration. 

The authorities referred to do not sustain 
the objection as to Bartle. It appears from 
the facts in the case that Symmes held the 
title as a naked trustee, and having conveyed 
it no right or interest in the premises could 
devolve upon his heirs, nor can they be held 
responsible in any point of view, under the 
circumstances of the case. The necessity, 
therefore, of making them parties to the suit 
Is not perceived. Whether Campbell and 
Strong have an interest in the premises, so as 
to require them to be made parties to the 
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suit, depends upon the proof in the case. The 
-complainajit only asserts the right of Bartle, 
^md unless he shall show a transfer of what- 
ever interest both Campbell and Strong had 
in the premises, he must fail in his suit. It 
is admitted that the donation of the lot -was 
made to Blackburn, and it is alleged that 
Oampbell purchased his right From the 
proof, it appears that a certificate from the 
-proprietors was the evidence of right held by 
^he donee, and that this certificate was trans- 
ferable either by assignment or delivery, but 
which does not satisfactorily appear. There 
?s no proof of any assignment having been 
-made of the certificate held by Blackburn, if 
indeed he held any such evidence of title. 
It does not appear, from any competent proof, 
■that a certificate was ever i^ued for the lot 
in controversy. If the mere statement of 
Bartle, that he had lost the certificate which 
lie held for this lot, be sufficient to prove its 
loss, it cannot be received as evidence of the 
■contents of the paper. Jacob Fowler, one of 
the witnesses states, that he heard Israel 
Ludlow, one of the proprietors, and who acted 
for the other two proprietors, say, that lot 
number one belonged to James Campbell, and 
lie knows that in the summer of 1790, Camp- 
bell, Bartle, and Strong, erected a building 
■on the lot, which satisfied the terms of the 
•donation. The same summer the building 
was completed, and those three individuals 
•occupied it, and were connected in the busi- 
ness of merchants. Campbell left the firm 
In a short time, and then the firm was known 
by the name of Bartle and Strong. Some 
time aftei-wards Strong died in the house, 
and in a few- months Bartle left Ohicinnati. 
About this time Campbell informed the wit- 
ness, Fowler, that he had sold the house and 
lot to Bartle. This declaration of Ludlow as 
to Campbell's right, and the admission of 
•Campbell that he had sold the property to 
Bartle, are the only facts, except common re- 
port and the circumstances of the case, which 
show the derivation of title by Bartle. What 
evidence of title was given by Blackburn to 
•Campbell does not appear, nor how he con- 
veyed to Bartle. From the statement of 
Hunt, it appears that Strong was interested 
with Campbell and Bartle in the property, 
iind assisted in its improvement. How his 
interest has been disposed of, does not ap- 
pear. There is no proof conducing to show 
that it was purchased by Bartle, unless the 
-■fact of his remaining in possession of the 
property, after the decease of Sti-ong, and 
the acknowledgment of Campbell that he 
had sold the lot to Bartle, authorize such an 
Inference. 

- If the above transactions were of recent 
occurrence, would not proof of the transfer 
of Strong's right be necessary to authorize a 
divesture of the legal title from the defend- 
ants. If the proof of his right were as clear 
as that of Bartle's in the first instance, which 
is believed to be the case, a court of chan- 
<;ery would require some evidence of the trans- 
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fer of that right before it would invest Bartle 
with the full legal title. This evidence is not 
found in the fact of the possession of the lot 
by Bartle a few months subsequent to the 
decease of Sti-ong, or in the circumstances 
that followed. Nor is it satisfactorily found 
in common report Tliis may be evidence as 
to the boundaries of land, or to establisb the 
genealogy of heirs. But if the proof of the 
transfer of the right fi'om Campbell and 
Strong to Bartle, were indisputable, as that 
transfer is not pretended to have been made 
by deed, as is done by Bartle to the complain- 
ant, would it not be necessary to make the 
heirs of Strong parties, and also Campbell, 
that they might rebut the equitable claim to 
their interest, as set up by the complainant 
If, as to Campbell, the existence of the certi- 
ficate be presumed, and that the property 
was transferred to Bartle on the delivery of 
this certificate from Campbell, yet the inter- 
est of Strong's heirs seems not to have been 
conveyed. Should the court presume against 
the evidence of Hunt, Fowler and "White, that 
Strong had no interest in the premises, and 
that Bartle's right covered the whole prop- 
erty, still there are objections to the com- 
plainant's title, which it would become im- 
poi-tant to consider. The dahn of Barr orig- 
inated under a mortgage, as contended by the 
complainant, to secure the payment of a bona 
fide debt of between six and eight hundred 
dollars. And the complainant presents him- 
self as invested with Bartle's equity and as 
having a right to redeem the title from the 
lien of the mortgage. If any mortgage were 
executed from Bartie to Barr, it could only 
have been an equitable mortgage, as the legal 
title was never in Bartle. At what time this 
mortgage was dated, if it ever had any exist- 
ence, does not appear, nor whether it was ex- 
ecuted by Bartle and Sti'ong, or by Bartle 
only. Himt understood that Bartle or Strong 
mortgaged the property to Barr, and this wit- 
ness seems to have had as accurate a knowl- 
edge of the circumstances of the case, as any 
other one examined. No witness ever saw 
the mortgage, and whether it existed in parol 
or in writing, does not appear. Nor are the 
conditions of the mortgage shown by proof. 

From the facts established, it is to be pre- 
sumed that the debt to Barr being for goods, 
was due from Bartie and Strong, as they 
sold goods as partners, and the business was 
continued by Bartle only a few months after 
the decease of Strong. It is probable the 
mortgage was given in the summer of 1792, 
and that Barr came into the possession of the 
property either in that or the following year. 
If the property were mortgaged with the un- 
derstanding that the annual rent should be 
applied to the payment of the mortgage so 
soon as it was discharged, the right would 
revert to the mortgagor. It is to be regretted 
that an agreement so important to the rights of 
the parties as this, should not have been com- 
mitted to writing, or preserved in the memory 
fit witnesses. .Mr. Fowler, the witness, seems 
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to have derived liis knowledge on this point 
from Bartle, and the tenants of Elliott and 
Williams, who rented the lot or a part of it. 
They stated to him the amount of the rent 
annually, and that it was to be applied to the 
payment of the mortgage. Mr. Hunt states, 
that Abijah Hunt had the agency of the lot 
for Barr, until about the time that Vattier 
purchased it, and that the agent accoimted to 
Barr for the rent. And the witness seems to 
have no doubt that the annual rent was paid 
to Barr in discharge of the mortgage. This 
is an inference which he draws from the 
facts and circumstances of the case; for he 
does not pretend to state the fact of payment 
as coming within his own knowledge. If this 
impression were received by communications 
made to him by the agent of Barr, it is not 
competent testimony; nor is it more compe- 
tent if it be an inference from the facts dis- 
closed in his deposition. The receipt of the 
rent by Barr was consistent with the owner- 
ship of the property, which seems to have 
been asserted by him in his offering to sell 
it, and, at last, in his actually selling it. 
White understood that the property passed 
into the hands of Barr by virtue of a mort- 
gage, or some other agreement; and Hunt 
says that Barr being unable to obtain the pay- 
ment of his claim against Bartle, took pos- 
session of the property to secure his debt, 
though the witness does not think he claimed 
the absolute title to it. As these transactions 
took place nearly forty years ago, and as they 
are only evidenced by the frail recollection of 
witnesses, it is not extraordinary that they 
are vaguely stated. After so great a lapse of 
time, it is not to be expected that witnesses 
can discriminate very accurately between 
facts which came within their own observa- 
tion, and those which they received from 
others. 

No aid is given to this part of the complain- 
ant's case, by the answers of the defendants. 
They deny the material allegations in most 
parte of the bill, and require strict proof of 
every part of it No fact has been proved go- 
ing to show that either Barr, while he was in 
possession of the property, or those who sub- 
sequently claimed it, ever admitted Bartle's 
right No one seems to have seen the mort- 
gage, or was present when it was executed. 
No one proves the existence of the mortgage 
or its contents, as coming from Barr. The 
facts stated by the witnesses in relation to 
this lien, seem to x*est on floating rumors, and 
on statements made by Bartle and his ten- 
ants, and perhaps the agent of Barr. In the 
leadihg circumstances of the case, there is but 
little found to relieve the mind from this 
state of uncertainty in regard to the founda- 
tion of the complainant's claim; for the legal 
title being in his adversary, a divesture of it 
can only be decreed by the dear exhibition of 
a paramount equity. A legal title, sanctioned 
by a long and uninterrupted possession, can- 
' not easily be shaken. The better right, under 
such cii-cumstances, must be proved so fully 



as to leave no ground for serious doubts, be- 
fore chancery will divest the legal interests 
But, if the mortgage were clearly estab- 
lished, and the mortgagee, having entered, 
into the possession of the premises, may be- 
compelled to account for the rents received,, 
after deducting the money expended in judi- 
ciously improving the property, still there- 
are serious objections to be overcome before 
the title of the complainant could be sustain- 
ed. The statute of limitations and the pre- 
sumption against his title from lapse of time^ 
have both been insisted on in the argument. 
Indeed, on these two grounds, the defend- 
ant's counsel principally rely for their pro- 
tection. The first statute of limitations in. 
this state was passed in January, 1804, and 
took effect the 1st May following, and it 
takes away the right of action by ejectment 
for the recoveiT of real estate, where an un- 
interrupted possession has been held ad- 
versely for twenty years. But there is a. 
saving in behalf of femes covert, infants and 
pei^ons beyond seas. Bartle, it is contend- 
ed, being a citizen of Kentucky, is within the- 
saving beyond seas. The bill was filed the- 
Cth December, 1827. By the act of 1810, the- 
above act of the 1st Januaiy, 1804, was re- 
pealed, but its provisions, except twenty-one- 
years were inserted in lieu of twenty years, 
were substantially embodied in the repealing 
act, and it contained a special provision for 
cases where the previous statute had begun 
to run. On the 25th February, 1824, the- 
above act of ISIO was repealed, but the same 
limitation was continued, and it was provid- 
ed that actions bai-red under former statutes- 
should not be maintainable, but there wa& 
no provision respecting cases where the pre- 
vious statutes had begun to run. This act 
took effect the 1st June, 1824. By an act of 
1826, the previous acts of 1824 and 1810 were 
revived in all cases where they had begun 
to operate. As the act of 1824 repealed all 
former acts of limitation with a saving only 
in eases where the full term of a previous 
statute had run, it follows that, unless the 
defendants can bring their case within the 
provisions of this statute, or the resuscitat- 
ing act of 1826, the bar set up under tue 
statute cannot be sustained. The statute of 
1804 took effect the 1st of May, and that of 
1824 the 1st of June, so that there was one 
month more than tlie twenty years limitation 
fixed by the act of 1804, before it was re- 
pealed by the act of 1824. Unless, therefore, 
the statute began to run against the claim 
asserted by the complainant within one 
month from the time the act of 1824 passed, 
it creates no bar unless aided by the stature 
of 1826. When the act of 1804 was passed. 
Bartle, it seems, was a resident of Kentucky^ 
or at least he was not a resident of the state 
of Ohio. Being a non-resident, he comes 
within the saving of the statute as to per- 
sons beyond seas, unless he came within the 
state, which would subject him to the op- 
eration of the statute. The time, which had 
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elapsed previous to the taking effect of tWs 
statute, could form no part of the twenty 
years required under It to bar an action. 

On a careful examination of the proof in 
this case, it does not appear that Bartle was 
in Cincinnati, or in any other part of the 
state, at any time within the month of May, 
1804. Since Tattler's purchase and posses- 
sion of the property, it seems, from the state- 
ment of Mr. White, one of the witnesses, he 
was several times in Cincinnati, but from so 
general a statement, the fact cannot be in- 
ferred that he was in Cincinnati in the month 
of May. The only time that Bartle is proved, 
specifically, to have been in Cincinnati was, 
after the pm-chase of the lot by Smith, and 
while he was digging the cellar for the build- 
ing he erected on the lot "Within what 
month or even year, this cellar was dug, does 
not clearly appear. It must, probably, have 
been subsequent to the 9th of July, 1806, as 
that is the date of Smith's deed from Vattier. 
No witness specifies the time the above im- 
provement was commenced. It may have 
been commenced in 1806, 7 or 8. If the time 
above referred to, at which Bartle was with- 
in the state be less than twenty years preced- 
ing the commencement of this suit, the stat- 
ute does not bar. The bill was filed on the 
6th day of December, 1827; consequenUy if 
the time referred to was not anterior to the 
6th December, 1807, the statute cannot oper- 
ate against the title of the complainant If 
the statute of 1804 had begun to run by Bar- 
tie's coming into the state, so that the twen- 
ty years expired before the act of 1826 took 
effect, that act could not constitute a bar. 
By the act of 1824, the previous act of 1810 
was repealed, and no subsequent statute 
could so revive the act of 1810, and the pre- 
vious one of 1804, as to give them the same 
effect in every respect as Lf they had not been 
repealed. In 1826, when the resuscitating 
act was passed, the statutes of 1810 and 1804 
had no existence, and could have no effect, 
except as to causes of actions which had be- 
come barred under them. If the action had 
accrued, so that the time of the statute was 
completed between the time the act of 1810 
was repealed, and the passa^f of the resus- 
citating act of 1^6, the latter statute could 
not operate. To give effect lo its provisions 
in this respect, would recognize a power in 
the legislature to bar an action, by a provi- 
sion entirely retrospective in. its operation. 
It would scarcely be contended that it would 
be In the power of the legislature to prevent, 
by special provision, the prosecution of any 
action for the recovery of a right where the 
limitation had expired before the passage 
of the act. Such acts must be prospective, 
although the time within which suit must be 
brought, may be limited by legislative discre- 
tion. If, when the act of 1826 took effect, a 
part only of the statutes revived had run, 
it might well be enforced. For effect could 
be given to it, under the circumstances of 
the case; and the time the statutes of 1804 
19FED.CAS.— 37 
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or 1810 had to run would be the limitation 
imposed by the act .of 1826. But in aU cases 
where limitation had run before the passage 
of the act of revivor, no effect whatever can 
be given to it In this view of the statutes, 
and on a failure of proof to show that the 
statute of 1804 began to operate on the titie 
of Bartie in the month of May, 1804, it is es- 
sential for the defendants to show that the 
same act began to run at a time which 
would fix the expiration of the limitation of 
twenty years, a reasonable time after the act 
of 1826 took effect As before remarked, if 
Bartle was not within the state before the 
6th December, 1807, which was twenty years 
preceding the filing of the bill, the plea of 
the statute cannot avail the defendants; nor 
can it avail them, according to the construc- 
tion given to the above statutes, if they show 
the statute did begin to operate prior to the 
above day, unless they fix the time within 
less than twenty years preceding the act of 
1826. This limits the period within which 
the defendants must show that Bartie was 
within the state from a reasonable time, tor 
the operation of the statute after the 8th Feb- 
ruary, 1806, to the 6th December, 1807. This 
reasonable time must be the limitation im- 
posed by the act of 1826, connected with the 
act revived, and applicable to cases like the 
present It may not be necessary for the 
court to determine on the reasonableness of 
the time, unless the proof shall show that 
Bartle was in the state within the period 
specified. Thetimebeingfixed, the enquiry re- 
mains as to the fact "when did the statute be- 
gin to operate against the titie of Bartie. 
He was within the state while Smith was 
digging the cellar on the lot in controversy, 
or was about to commence digging it At 
what time was this? The witnesses do not 
specify the date. It was, probably, as be- 
fore remarked, subsequent to the 9th July, 
1806, but was it anterior to the 6th Decem- 
ber, 3307. 

T-n the argument, a reference was made to 
the motion for the expulsion of Smith from 
the senate of the United States, connected 
with other circumstances, as flxing the time 
the above improvement was commenced. It 
appears from the statement of the witness 
that Smith was in Cincinnati when Bartle 
was present and the, cellar was being dug; 
but whether this was before or after the mo- 
tion referred to does not appear. On a fact 
so material as this, it is somewhat extraor- 
dinary that the evidence is so indefinite. The 
time this cellar was dug, it would seem prob- 
able might be shown by the testimony of liv- 
ing witnesses. But the witnesses called to 
testify have been unable to fix the time with 
precision, or they have not been examined as 
to the fact It is incumbent on the defend- 
ants to fix the time the statute began to 
x)perate, in order to entitle themselves to its 
provisions. A fact so important cannot be 
inferred from slight circumstances, nor can 
it 'be established on doubtful testimony. ., As 
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it has not been proved that the statute be- 
gan to operate within the time specified so 
as to constitute a bar to the plaintiff's title, 
it is unnecessary to consider the other 
grounds assumed in the argument against the 
operation of the statute. It may be remark- 
ed, however, that, even in eases of fraud the 
statute will begin to run from the time the 
' fraud is discovered. And in such a case the 
policy of the statute is as clearly in favor of 
its operation as under any other circum- 
stances. 

If it be important in ordinary cases, that 
the facts should be investigated and the con- 
troversy settled within the limitation fixed by 
the statute; it is not less so, when fraud has 
been committed, that facts which constitute 
the fraud should be investigated while they 
remain in the recollection of witnesses. The 
lapse of time insisted on by the defendants* 
counsel remains to be considered. On this 
gi'ound most I'eliance was placed in the argu- 
ment On the part of the complainant, it Is 
contended that lapse of time cannot opei-ate 
against the title he sets up, because Bartle 
was not a citizen of the state, and lapse of 
time can only operate in cases where the 
statute of limitations applies: and because 
Vattier was a purchaser with notice and was 
guilty of fraud in procuring the legal title; 
and that each purchaser, down to the present 
owners had notice of Bartle's claim. It is a 
well-settled piinciple, that effect will be given 
to the statute of limitations in equity the 
same as at law. At first this rule was con- 
troverted and afterwards frequently evaded, 
on the ground of implied trusts, but the mod- 
em decisions have sustained the principles 
as above stated- 

The position assumed by the complainant's 
counsel, that lapse of time can only operate 
where the statute applies, is not sustained by 
authority. "At all times couits of equity, 
have, upon general principles of their own, 
even where there was no statutable bar, re-, 
fused relief to stale demands, where the par- 
ty has slept upon his rights and acquiesced 
for a great length of time." This docti'ine is, 
fully sustained in the case of the Marquis of 
Oholmondeley v. Lord Clinton, 2 Jac. & TV. 1, 
138-152. In the case of Townshend v. Town-, 
shend, 1 Brown, Ch. 551, the court, on pos- 
session of thirty years by the defendants., 
presumed that the settlement under whicli 
the complainant claimed was voluntary and 
dismissed the bill. And in the case of An- 
drew V. Wrigley, 4 Brown, Ch. 125. where an 
executor had sold the testator's term specific- 
ally devised, under strong circumstances of 
fraud. Lord Thurlow refused relief from the 
lapse of time, although his decision would 
have been different if an earlier application 
liad been made. Tlie same principle was act- 
ed on in the case of Morse v. Hoyal, 12 Ves. 
373, and also in the ease of Beckford v. 
Wade, 17 Ves. 87. Lord Kenyon in this last 
case says, "Courts of equity by their own 
rules independently of any statutes of lim- 



itation, give great effect to length of time, 
and they refer frequently to the statutes of 
limitation for no other purpose than as fux*- 
nishing a convenient measure for the length 
of time that ought to operate as a bar In 
equity to any particular demand." Smith v. 
Clay, 3 Brown. Ch. 640; note Bond v. Hop- 
kins, 1 Schoales & L. 413. 428; Stackhouse 
V. Bamston, 10 Ves. 4G6, 467; Kane v. Blood- 
good, 7 Johns. Ch. 93. In the case of Bon- 
ney v. Ridgard, 1 Cos, Ch. 145, relief was re- 
fused from the lapse of time, though from 
the face of the assignment, fraud was ap- 
parent. And in a later case of Blennerhassett 
V. Day, 2 Ball & B-, 104, it was decided that, 
"where the facts constituting fraud, are in 
the knowledge of the party, and he lies for 
nearly twenty-fivfe years, he cannot get re- 
lief." This doctrine is illustrated with con- 
summate ability by that distinguished judge. 
Lord Reddesdale, in the case of Hovenden 
V. Lord Annesley, 2 Schoales & L. 60S. And 
in the case of Gregory v. Gregory, Coop. 201, 
"where the time was only eighteen yeai's 
and the case on the merits favorable for re- 
lief, yet it was refused." 

The supreme court have decided in [Hughes 
V. Edwards! 9 Wheat. [22 U. S.] 489, that 
"where no interest has been paid, and the 
mortgagee has been in possession of the mort- 
gaged premises for twenty years, and ' no 
special circumstances being shown, the mort- 
gagor is barred from the equity of redemp- 
tion." And so where the mortgagor has re- 
mained in possession for the same term, 
without the payment of interest or an aG- 
knowledgment that the mortgage is still ex- 
isting, he may rely on the lapse of time 
against a bill to foreclose, and the court will 
presume the money paid. It will be perceiv- 
ed, from these eases, that the lapse of time, 
connected with an adverse possession, which 
may close the door of a court of equity, does 
not necessarily depend upon a statute of lim- 
itation. In the state of Tennessee, the lim- 
itation within which the action of ejectment 
must be brought is five years, and in Ken- 
tucky seven. Would it be contended that, 
by analogy to these statutes, a title might be 
presumed where an uninterrupted adverse 
possession had been proved for the terms 
specified? Such a presumption arises under 
the common law, in many cases, after the 
lapse of twenty years, and, under peculiar 
circumstances in a shorter period. 

Vattier procured a deed for the lot, and 
entered into possession of it, in 1797. Previ- 
ous to this purchase, for some years, it had 
been in the possession of Barr. In his an- 
swer Vattier denies that he had any knowl- 
edge of Bartle's claim. He states that he 
never heard of the mortgage until after tlie 
commencement of this suit. Are >these al- 
legations of the answer contradicted by two 
witnesses, or by one witness and strong 
circumstances? Fowler, one of the wit- 
nesses, states that, on his . asking Vattier 
what he would do with Bartle's claim, a 
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short'time after lie made the purchase, he/ 
replied that he had examined and found; 
that Bartle had no deed for the house and 
lot, on which he went to Lexington, and 
purchased Barr's claim. This is the only, 
witness that proves that Yattier had any 
notice of Bartle's claim before the purchase 
-was made. It seems the house was called, 
Bartle's, either on account of his claim to 
:the property, or from the circumstances of, 
-its having been built by him and others.; 
Perhaps from a floating rumor of his right, 
Vattier may have been induced to make the 
•examination he did make to see if Bartle. 
"had any title to the premises. He found! 
nothing to show a color of title in Bartle.) 
-Nor does it seem that he could have been; 
•successful in ascertaining the nature of this" 
.title as set up by the complainant, except by 
iipplication to Bartle himselC or to Barr.! 
He did apply to Barr, and purchased the 
property from him at its full value. There 
.is no pretence that Vattier did not pay an 
Adequate consideration for this lot. "What 
'kind of notice will affect the conscience of 
'the purchaser? Floating rumor is not suffi- 
cient, nor a notice by, one who has no in- 
'terest in the property. 1 Story, Eq. Jur. 
:389; Jolland v. Stainbridge, 3 Ves. 478; Sugd. 
jVend. c. 17. But if the statements of this 
'Witness were sufficiently explicit to show a 
notice of Bartle's title, still it is but one wit- 
ness in contradiction of the answer. If the 
notice be not established, the circumstances 
•of Vattier's obtaining the deed from Symmes 
-does not show fraud. Aside from the mo- 
'tive, the obtainment of the deed was an act 
-done in good faith. Symmes compelled him 
•to pay fifteen pounds under the pretlJnce 
^that that sum was due from Bartle for the 
lot If Symmes acted fairly in this trans- 
iiction, the payment of .this money goes 
■strongly, to refute the fact insisted on, ;by 
the complainant, that this' was a donation 
lot But if Symmes acted unfairly in es- 
.aeting this ^m,-it affords no presumption 
against Vattier; for he might have prefer- 
red paying the sum to a legal controversy. 
It seems he received no written evidence of 
(title from Barr, but Symmes gave him an 
■obligation for the deed. Some of the wit- 
jgiesses refer to a controversy between Barr 
jjind Symmes respecting the title; and it 
^eemp this controversy was adjusted at the 
^ime of Vattier's purchase. If Vattier could 
be considered as a purchaser without notice, 
the title to the subsequent purchasers is not 
jaffected by any notice, though clearly prov- 
ed. The sufficiency of the notice, as proved 
.against Smith, Piatt and the bank is denied. 
Without going into a special investigation 
at the facts in regard to these notices, or of 
±he principles of law which apply, we feel 
.ourselves required to consider the .question 
of lapse of ..time, . cpnn.ec.ted_jsvith alL the 
circumstances, of the case. In 1792 -or 
1793, Barr took possession of this lot; .He 
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was succeeded by Vattier in 1797, whose 
possession was clearly adverse as has-been 
the possession and claim of every subse- 
quent holder of the property, down to this 
day. Bartle resided in Newport, Kentucky, 
for several years, within full view of the 
property. This residence might shield him 
from the operation of the statute so long as 
he remained without the limits of Ohio. 
But does it afford an equal protection 
against the lapse of time, in the point of 
view under consideration. Shall the same 
importance be given to a mathematical line 
in one case as in the other? This statute can 
only operate within the limits of the sover- 
eignty as construed by the courts; conse- 
quently, it cannot affect the interest of one 
who is beyond seas, or without the limits of 
the sovereignty. The legislature have un- 
doubtedly the power to bar the rights of 
non-residents in the tribunals of the state, 
but they have not done so in the statute re- 
ferred to. Lapse of time when considered 
as a rule in equity, rests upon a different 
principle. It is not founded upon statutory 
provisions, though the statute of limitations 
may be referred .to as fixing a reasonable 
time for its operation. The rule is applied, 
by the courts, on a broad view of all the 
circumstances of the case. It does not de- 
pend upon an arbitrary exercise of power by 
the court; but like other principles, it must 
be applie'd to the facts of the case, as they 
may be found in the judgment of the .court 
If the rule be varied, it is because the eir- 
•eumstances of the ease are different. Un- 
der some circumstances, an unintemipted ad- 
verse possession for twenty.or a less number 
of years, may afford as strong presumption 
of title as a much longer period under differ- 
ent circumstances. From the time Bartle re- 
linquished the possession of this property, 
in 1792 or 1793, he has not assumed to eixer- 
eise any acts of ownership over it or made 
claim. -of title except in one instance, when 
Smith, was about digging his cellar; and in 
anothw.-, when a proposition.- j^as made, to 
Piatt to relinquish the title, if a certain 
amount of rent was paid. Here is a lapse of 
time exceeding thirty years, during which 
time great i'mproverrients were made on the 
property. Its value is greatly enhanced. It 
has been trp,nsmitted.through various hands. 
Still the claim of Bartle rerdains dormant He 
lives in ■ view of the property, or at most 
within a few miles of it Whether this dis- 
tance of- a few hundred yards or a few miles, 
be in a direction out of the state or in it, 
cannot lie material.; He is poor; but does 
this exempt him from the use of ordinary 
vigilance? Does the law fix one rule for the 
rich and another. for the poor? Poverty is 
a circumstance, and, sometimes a misfor- 
tune, .but it cannot alter the-rule of property. 
Coitl-d^Bartle have been ignorant that Vattier 
claimed the property? His possession, his 
acts' of ownership",' the record of his tltle,_evi- 
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denced to the world his claim to the prop- 
erty. This property, worth about sis or 
eight hundred dollars when Bartle relinquish- 
ed it, is now, with its improvements, worth 
seventy or eighty thousand dollars. Has not 
Bartle slept upon his rights. In failing for 
so great a length of time to adopt any means 
for the legal adjustment of his claim, has he 
not acquiesced in the adverse claims accom- 
panied with possession. 

If the equity set up by the complainant 
were to be sustained, and not only the title 
to the property decreed to him, as prayed in 
his bill, but the rents and profits, would not 
the principle shake the security of titles to 
real estate? There would be ground of 
alarm to holders of such property that some 
slumbering equity, which had not seen the 
light for many years, but about which ru- 
moi-s may have been circulated, might be ex- 
hibited to the destruction of their title. In 
no sense could Vattier be considered as the 
tenant of Bartle. His legal title was adverse 
from its commencement. He never acknowl- 
edged Bailie's title in any form. If he had 
even entered as his tenant, under the deci- 
sion of the supreme court in "Willison v. Wat- 
kins, 3 Pet [28 U. S.] 44, the assertion of 
his own right to the property, and a denial 
by himself and those who claim under him, 
of the right of Bartle, would give him or 
them the benefit of the statute of limitations, 
by proving that Bartle had come within the 
state. 

On the view of the case we have taken, 
looking at the doubt and uncertainty of the 
equity set up, at the lapse of time, connect- 
ed with all the facts of the case, a sense of 
duty compels us to say that the complainant 
has failed to establish an equity which would 
authorize us to vest in him the legal title. 
The statute would bar the special relief pray- 
ed against Vattier. The bill must be dis- 
missed at the costs of the complainant 

This case was taken by appeal to the su- 
preme court, where this decree was affirmed. 
Pet [34 U. S.] 405. 
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Ex parte PIC. 

[1 Cranch, C. C. 372.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1806. 

Naturalizatiox — Feme Covert. 
Mrs. Marianne Pic, a feme covert, was ad- 
mitted to be naturalized. 
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1 [Reported ty Hon. William Cranch, Chief 
Judge,] 
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Case Ho. 11,119. 

PICKELL V. The LOPER. 

[Taney, 500.] i 

Circuit Court, D. Maryland. April Term, 1851. 

Maritime Liess — Supplies — Home-Poet—Eesi- 

DEXCE OP OWNEH— FoitEIQX SEBVICE. 

1. The port where a vessel is enrolled and 
licensed is her home-port The circumstance 
that her owner or charterer was a citizen of an- 
other state, would not make her a foreign vessel 
at that port 

[Cited, but not followed, in The Albany, Case 
No. 131.] 

2. Supplies furnished at that port must be 
considered as furnished at her home-port, and 
will create no lien on the vessel. 

[Cited in The George T. Kemp, Case No. 5,- 
641; The Rapid Transit, 11 Fed. 329.] 

. 3. A vessel whose voyages are confined with- 
in the limits of the district where she is enrolled 
and licensed, although she may connect with 
vessels or vehicles by which the line of commu- 
nication is extended to the port of another state^ 
cannot be considered as engaged upon foreign 
voyages. 

4. The furnishing of necessaries to enable her 
to perform such voyages, is not a maritime con- 
tract, and has no connection with commerce 
upon the high seas, and does not fall within 
the principles and reasons upon which the 
maritime law implies a lien. 

[Appeal from the district court of the Unit- 
ed States for the district of Maryland.] 

[This was a libel in rem by John Pickell 
against the steamboat Loper to recover the- 
value of certain supplies furnished the ves- 
sel.. From a decree of the district court dis- 
missing the libel for want of jurisdictioa 
(case unreported), libellant appeals.] 

John Glenn, for libellant 

Wm. Hamilton, Jr., for respondent 



TANEY, Circuit Justice. This is a pro- 
ceeding in rem, to charge the steamboat 
Loper with the value of a quantity of coal 
furnished by the libellant for the use of the 
vessel. The case is imperfectly brought up- 
by the record. It appears from the answer, 
that the Loper was employed under a char- 
ter-party, at the time when the coal was 
furnished; but the charter-party is not pro- 
duced, nor is it stated for what voyages she 
was chartered, nor at what port she was en- 
rolled and licensed. But there is enough in 
the case, notwithstanding these omissions, 
to enable the court to decide the questic*n of 
jurisdiction, which will dispose of the whole 
case. 

It is admitted, that the vessel wag employ- 
ed in voyages between Baltimore and Chesa- 
peake City, which is situated at the entrance 



1 [Reported by James Mason Campbell, Esq 
and here reprinted by permission.] 
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of the Chesapeake and Delaware €anal, on 
the aiaryland side. She formed part of a 
line established for the conveyance of pas- 
sengers and freight between Baltimore and 
Philadelphia, passing through the canal; but' 
the Loper did not traverse the whole line, 
her trips from Baltimore terminated at 
Chesapeake City, in the same collection dis- 
trict; she must, therefore, have been enrolled 
and licensed in the port of Baltimore, where 
the coal was furnished. It is also admitted, 
that she was owned by citizens residing out 
of the state of Maryland; but the residence 
of the charterer is not stated. 

At the hearing in the district court, the 
libel was dismissed for want of jurisdiction, 
and I think the decision was clearly right 
The voyages in which the Loper was en- 
gaged, and for which these necessaries were 
furnished, were not even foreign voyages, 
but were confined to the same state and to 
the same collection district; they were con- 
fined to the district in which she must have 
been enrolled and licensed. Her connection 
with another vessel or vehicle by which the 
line of communication was extended to the' 
port of another state, could not alter the na- 
ture or character of the voyages which the 
Loper performed. And certainly, neces- 
saries supplied to enable a vessel to perform 
such a voyage, is not a maritime contract, 
and has no connection with commerce on 
the high seas, and does not fall within the 
principles and reasons upon which the mari- 
time law implies a lien. The grounds upon 
which the power to create these liens by the 
contract of the master or agent, are briefly 
and clearly stated in the case of The St. Ja- 
go de Cuba, 9 Wheat [22 TJ. S.] 416, 417. 

But if the Loper had passed through the 
canal, and run from Baltimore to Philadel- 
phia, this libel in rem could not be main- 
tained. The circumstance that the owner 
or chaiaerer was a citizen of another state 
. would not make her a foreign vessel in the 
port of Baltimore; the port at which she was 
enrolled and licensed was her home-port. 
And as she belonged to Baltimore, and the 
supplies were furnished here, they were fur- 
nished at her home-port, and created no lien 
upon the vesseL This question was directly 
decided by the supreme court, in the ease of 
The General Smith, 4 Wheat [17 TJ. S.] 438, 
In which the court said, that in respect to 
repairs 'and necessaries in the port or state 
to which the ship belongs, the case is gov- 
erned altogether by the mxmicipal law of that 
state; and no lien is implied, unless it is 
recognised by that law. ■ Certainly, there is 
no law^ of Maryland which gives such a lien. 

The decree of the district court must, there- 
fore, be affirmed, with costs. 



CCaseNo. 11,1^0) PICKERING 
Case ISTo. 11,1S0. 

In re PIGKERlNa. 

[10 N. B. R. 208; 1 1 Cent. Law J. 371.] 

District Court, W. D. Michigan. 1874. 

Baskudptcy — Effect upox Adjudication op Pas- 
sage OP Amesdatobt Act, 

1. A was adjudged a bankrupt on a creditor's 
petition, filed March 30, 1870, before the pas- 
saffe of the amendments approved June 22, 18 j 4 
[18 Stat 178]. On an application for an order 
permitting one-fourth in number and one-third 
in value of the creditors to join in the petition, 
in compliance with section 39 of the banlanipt 
act [of 1867 (14 Stat 536)], held, that the de- 
cree of adjudication having been rendered prior 
to the approval of the amendatory act it stands 
as the decree of the court 

[Cited in Re Comstock, Case No. 3,077; Ke 
Leland, Id. 8,231.] 

2, It is not in the power of the legislative de- 
partment of the government to so far interfere 
with the judicial department as to vacate the 
judgments and decrees of the latter. 

[In the matter of William J. Pickering, a 
bankrupt] 

WITHEY, District Judge. Pickering was 
adjudicated a bankrupt April 6, 1874, on a 
creditor's petition filed March 30th, 1874. 
The amendments to the bankrupt act were 
approved June 22, 1874. June 29th the attor- 
ney for the petitioning creditor applied for 
an order permitting one-fourth in number 
and one-third in value of the creditors to 
join in, the petition, in order to comply with 
the 39th section of the amended bankrupt 
act The application assumes that the de- 
cree made April 6th, adjudicating Pickering 
a bankrupt, is void under the language of 
amended section. 39, and that It is nec^sary 
to have the requisite number and value of 
creditors unite in the petition, and thereupon 
proceed to a hearing after proper notice to 
the debtor. The language of amended sec- 
tion 39 justifies such view, but the court 
holds that such is not the effect of the 
amendatory law. The decree of adjudica- 
tion having been rendered prior to the ap- 
proval of the amendatory act, it will stand 
as the decree of this com-t. It is not in the 
power of the legislative department of the 
government to so far interfere with the judi- 
cial department as to vacate the judgments 
and decrees of the latter. Congress may so 
legislate as to deprive the courts of the 
machinery and power to execute their judg- 
ments and decrees, and may give enlarged 
rights to suitors by way of appeals and writs 
of error, but it is fundamental that a decree 
which, at the time of being rendered, is valid 
under existing laws, cannot be vacated or 
reversed by the legislative power of the gov- 
ernment Application denied. 

1 [Reprinted from 10 N. B. R. 208, by permis- 
sion.] 



PICKEEING (Case No. 11,122; 

Case Ko. 11,1S1. 

PICKERING et al. t. MeCULLOUGH et al. 

[3 Ban. & A. 279; 13 O.'G. 818; Merw. Pat. 

Inv. 677; 6 Reporter; 101; 25 Pittsb. 

Leg. J. 157J 1 

Circuit Court, W. D. Pennsylvania. May. 13, 
1878.2 

Patexts— Aeandoxment— Efpect of Same. 

1. It is well settled that an abandonment of 
tJie use of a mechanical structure which has been 
perfected and the operative merit of which has 
been demonstrated by trial, will inure to the 
benefit of the public, and not to that of an origi- 
nal but subsequent inventor. 

[Cited in Brush v. Condit, 20 Fed. 835.] 

2. Reissued letters patent No. 6,166, granted 
to complainants, assignees of George Nimmo, 
Becember 8th, 1874, for an improvement in 
moulding crucibles, Jidd void. 

. [This was a bill In equity by Arthur Pick- 
ering and others against Michael McOul- 
lough, Jr., and others, for the infringement 
of letters patent No. 49,140, granted to G. 
Nimmo August 1, 1865, reissued October 24, 
1871, No. 4,608.] 

[The plaintiffs were the owners of a patent 
issued to one Nimmo for a machine for the 
manufacture of plumbago crucibles, and they 
alleged that the defendants were infringing 
their patent. The defense showed that prior 
to the patent a machine essentially the same, 
and producing the same results, as that of 
the plaintiffs', had been made and used for 
about the space of a year at Kier's works, in 
Pittsburg. The use of the machine had been 
discontinued, and it was not produced at the 
trial.] 3 

J. E. Maynadier and R. Robb, for com- 
plainants. 
Bakewell & Kerr, for defendants. 

-McKENNAN, Circuit Judge. In deciding 
this case it is unnec^sary to go beyond the 
proofs presented by the respondents touch- 
ing the existence and use of a machine at 
Kier's works, in Pittsburg, for the manu- 
facture of plumbago crucibles. That such 
machine was eonstnicted before the date of 
Nimmo's patent is clearly established by the 
proofs. That it was capable of successful 
operation is the result of a decided prepon- 
derance of the evidence. That it was so 
constructed as to perform the distinguishing 
function of Nimmo's machine— viz., the guid- 
ance of the rib toward the axis of revolution 
of the mould, so that it could be withdrawn 
therefrom without touching the sides of the 
mould— is manifest from the drawing pre- 
pared from the description of those who op- 
erated and saw the machine. In a word, in 
the mechanical forces employed, in mode of 
operation in so far as the essential feature 

1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission. Menw Pat. Inv. 677, contains only a 
partial report.] 

2 [Affirmed in 104 U. S. 310.] 
8 [From 6 Reporter, 101.] 
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of Nimmo's machine is concerned, and in ther 
r'esults produced, the machines are indistin- 
guishable. 

Why, then, is not the Kier machine an ef- 
fectual anticipation of Nimmo's? The argu- 
ment against this hypothesis is that it wa» 
an abandoned experiment. But the proof is, 
that it was a complete machine, that it op- 
erated for nearly a year, that crucibles were 
made upon It without any imperfection in 
form, and that the rib was removed from the 
mould by guiding it to the centre, and thence 
withdrawing it without touching the sides. 
True it is that it was not produced in evi- 
dence, and that it was not shown what had 
become of it. But these considerations tend 
rather to discredit the testimony touching 
the existence, construction and operation of 
the machine than to impress upon It the 
character of a mere experiment. If that tes- 
timony is believed, there can be no doubt 
that the machine was neither Incomplete in 
construction nor ineffective In adaptation to 
the work for which it was intended. 

And it is now too well settled to admit of 
controversy that an abandonment of the use 
of a mechanical structure which has been 
brought to such a degree of maturity, and 
whose operative merit has been demonstrat- 
ed by trial, will Inure to the benefit of the 
public, and not to that of even an original 
but subsequent inventor. Bedford v. Hunt 
[Case No. 1,217]; Reed v. Cutter [Id. 11,645] r 
Gayler v. Wilder, 10 How. [51 XT. S.] 498; 
CoflSn V. Ogden, 18 Wall. [85 U. S.] 124. 
There is no sufficient reason to reject that 
testimony, and the result necessarily is, that 
the bill must be dismissed with costs. 

[On appeal to the supreme court the decree 
of this court was affirmed. 104 U. S. 310. 

[For another case involving this patent, see 
note to Pickering v. Phillips, Case No. 11,122.] 



Case ISTo. 11,1SS. 

PICKERING et al. v. PHILLIPS et al. 

[4 ClifiE. 383; 2 Ban. & A. 417; 10 O. G. 420.] i 

Circuit Court, D. Massachusetts. Sept 1, 1876. 

Compromise— Patents— Reissue— License- 
Estoppel, 
1. The complainants brought suit against the 
defendants, under then: original patent, and the 
suit was dismissed, the respondents recovering 
costs. The parties entered into a stipulation 
to the effect that the defendants, by the use of a 
certain machine, had infringed one of the pat- 
ents named in the bill, but had settled therefor; 
that m order to estop the complainants from re- 
asserting claims of infringement set forth in 
the bill, as far as plas<-er moulds, French ma- 
chine, or old pot-stuff were concerned, the bill 
was dismissed with costs, and that judgment 
was satisfied. The patent was subsequently re- 
issued to complainants. It was insisted by re- 
spondents that the complainants were estopped 
from maintaining their second suit, bv the agree- 
ment. Held, that agreement extended no further 
than to estop the owners of the original patent 



1 [Reported by William Henry Clifford, Esq., 
and by Hubert A. Banning, Esq., and Henrr 
Arden, Esq., and here reprinted by permission.] 
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from prosecuting the respondents for infrin^ng 
the right set up in that first bill of complaint, 
no mention being made of any right except the 
one set up in the bill of complaint. 

2. The agreement did not operate as a license 
to the respondents to make and use the invention 
secured by the reissued patent, nor did it estop 
the complainants trom prosecuting the respond- 
ents under ihat patent. 



The agreement made at the termination of 
a prior suit referred to in the answer quoted 
below, was as follows: "Charles R. Atwood 
and Others, in Equity, v. Taunton Crucible 
Go. Stipulation. In this case ihe partis hav- 
ing agreed: 1. That the defendants, by the 
use of the Bramer machine, have infringed 
upon one of the patents mentioned in the bill, 
and fully satisfied the plaintiffs therefor. ^ 2. 
That the plaintiffs are in error in supposing 
that they have any claim upon the defendants 
ot)y reason of their use of the plaster moulds, 
French machine, or old pot-stuff. 3. And 
with the intent to estop the plaintiffs from 
Reasserting the claims of infringement set 
forth, in the bill, so far as the plaster moulds, 
French machine, or old pot-stuff, either or 
both, are concerned,— it is hereby agreed that 
the bill in this case may be dismissed, with 
costs, and that the judgment for costs is fully 
satisfied. (Signed) J. E. Maynadier, for 
Plaintiff's. (Signed) Bennett & Fuller, for 
Defendants. Aug. 16, 1872." This suit re- 
ferred to in the above stipulation was brought 
on the original 'patent of complainants. The 
patent was reissued before the insiitution of 
the present bill. 

BiU in equity [by Arthur A, Pickering, Charles 
R.Viclj:ery, Charles R. Atwood, and the Phoenix 
Manufacturing Company], founded upon cer- 
tain letters-patent [No. 49,140] for a new and 
useful improvement in moulding crucibles 
[granted to G. Nimmo August 1, 1S65, re- 
issued October 24, 1871, No. 4,608]. The 
defendants [William H. Phillips, Artemas 
Briggs, and Daniel A. Trefethen] were- the 
officers and agents of the Taunton Crucible 
Company. In their answer they alleged that 
they were the assignees of Thomas G. French, 
of his patent for an improved crucible mould- 
er, and denied infringement. An amended 
answer was subsequently filed as follows: 
"And the defendants, for further answer, say 
the complainants ought not to have and main- 
tain their bill of complauit, because they say • 
that these same complainants heretofore com- 
menced a prior suit in equity against the 
Taunton Crucible Company for an alleged in- 
fringement of their said patent, by the use 
of the same French machine before mentioned 
in this answer, and in said suit it was ex- 
pressly agreed by the parties thereto, as by 
the files of said case in this court will fully 
appear, that the plaintiffs had not any claim 
upon the defendants . therein by reason of 
their use of said French machine; and with 
intent to estop the plaintiffs from reassert- 
ing any daim for infrhigement, by the use of 
said machine, it was agreed that said bill 
might be dismissed with costs (incurred by 
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reason of the use, by the defendants, of a 
certain other machine called the Bramer ma- 
chine), and that upon the payment of the 
costs of the former suit said complainants 
should be for ever barred and estopped from, 
any claim arisuag from the use of said French 
machine by the defendants; and the defend- 
ants say that, relying upon said agreement and 
estoppel, they paid the complainants the costs 
of said foi-mer suit, and that since that time 
the only use they have made of said French 
machine was ag officers and agents of said 
Taunton Crucible Company, and for their in- 
terest and benefit; and in fulfillment of said 
stipulation they ceased to use the aforesaid 
Bramer machine, and have in all respects 
fulffiled their said stipulation with the plain- 
tiffs, and therefore the same ought to be en- 
forced against the plaintiffs and in favor of 
these defendants." 



J. E. Jlaynadier, for complamants. 
Bennett & Fuller, for respondents. 

CLIFFORD, Circuit Justice. Defective 
patents, if invalid, may be sun-endered and 
reissued, and the lawful grantee of the new 
patent may maintain a suit hi equity against 
an Infringer, to recover the gains and profits 
which such infringer made by his unlawful 
acts, - if the cause of action is properly set 
forth hi the bill of complaint 

Sufficient appears to show that letters-pat- 
ent were, on August 1, 1865, granted to 
George Nimmo for a new and useful improve- 
ment in moulding crucibles and pots, as more 
fully set forth in the record, and that the 
complainants, during the lifetime of the pat- 
entee, became the assignees of the same. In- 
fringers were prosecuted, but the grantees of 
the original patent, finding that the speci- 
fication was defective, settled the suit against 
the Taunton Crucible Company, and sur- 
rendered the patent, and the record shows 
that the same was reissued to them as such 
assignees. Shice that time they have com- 
menced the present suit, and the charge is 
that the respondents unlawfully and wrong- 
fully use an apparatus which, in construction 
and mode of operation, embraces the inven- 
tion described and claimed in the reissued let- 
ters-patent. Service was made, and respond- 
ents appeared and set up three defences: 1. 
They deny that George Nimmo is the orig- 
inal and first inventor of the alleged inven- 
tion; 2. That the complainants are estopped 
from mauitahiihg the present suit against 
the respondents, for the reasons set forth by 
the respondents in their special plea; 3. That 
none of the acts done by the respondents 
amount to an infringement, for the reason 
that they -were all done by the respondents, 
as officers and agents of the Taunton Cruci- 
ble Company, under a license from Thomas 
G. French, and because they are not in viola- 
tion of any rights of the complainants. 

Unless the invention is new and useful, 
the letters-patent are not the proper founda- 
tion of .a suit for infringement, but the let- 
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lers-patent, when introduced in evidence, if 
regular in form, afford a prima facie pre- 
sumption that the alleged inventor is the orig- 
mal and fii-st inventor of what is therein de- 
^ci-ibed as his improvement. Persons char- 
ged with inf ilngement may disprove that pre- 
sumption by showing that the invention had 
previously been patented or deseiibed in some 
prmted publication, or that the alleged invent- 
or was not the original and first mventor of 
the improvement, but they cannot be allowed 
to give such evidence in a suit at law unless 
they give notice in writing of their intention 
to do so thirty days before the trial. Notices 
of the kind are required to state the names of 
the patentees and the dates of their patents, 
and when granted, and the names and resi- 
dences of tlie persons alleged to have invented 
the same, and whei-e and by whom the in- 
vention had been used. Proofs of the kind 
may be given in equity suits for infrrage- 
ment, upon propei- notice being given in the 
answer to the respondent, and with the like 
effect 16 Stat 208; Rev. St § 4920, p. 960. 
Such notice was never given in this case, and 
of course the first defence must be oveiTuIed. 
Prior to the surrender of the original pat- 
ent, a suit was commenced by the then gran- 
tees of the same against the Taunton Cracible 
Company, charging the respondents with the 
infringement of the exclusive right secured 
by the letters-patent, and it appeai-s that the 
bill of complaint was dismissed upon the 
terms and conditions specified in the agree- 
ments exhibited in the present record. It 
appears by the entry that the respondents re- 
covered costs, but the proofs show that the 
respondents paid the costs of the suit to the 
complainants. Support to the second defence 
is attempted to be drawn from that agree- 
ment, but the complainants insist that the 
terms of the agreement extend no further 
than to estop the grantees of the original pat- 
ent from prosecuting the respondents for in- 
fringing the title set up in that bill of com- 
plamt, and the court, after a careful consid- 
eration of the question, is compelled to adopt 
that conclusion. No mention whatever is 
made of any right, except what is secured by 
the patent set forth in the bill of complaint 
Reasonably construed, the com-t is of the 
opinion that the agreement set up in the sec- 
ond defence does not operate as a license 
to the respondents to make and use the" in- 
vention secm-ed by the reissued patent, nor 
does it estop the present complainants from 
prosecuting the respondents for an infringe- 
ment of the exclusive right secured by the 
reissued patent. 

Suppose that is so, still it is insisted by the 
respondents that they do not infringe the 
exclusive rights secured to the complainants, 
which is the only question that remains to be 
considered. Issues of the kind make it neces- 
sary to construe the claim of the patent, and 
to aseeitain what is the real nature and 
character of the invention secured by the pat- 
ent Crucibles made of clay, or other articles 
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made of plastic matei-ial, require to be mould- 
ed before they are exposed to heat and what 
the complainants claim as the invention of 
George Nimrao is the appaa-atus described in 
the specification, which consists of a revolv- 
ing vessel and the device called a rib, and the 
mechanism for connecting the rib and the 
vessel, and for so guiding the rib that it will 
approach the axis of revolution as it is with- 
drawn from the revolving vessel. Clay suit- 
able for moulding is placed in the vessel 
which IS then rapidly revolved, when the rib 
IS brought down upon the clay in the vessel 
and is pressed down upon it until the clay 
is reduced to the desired form, the profile of 
the rib forming the inside of the cmcible, and 
the revolvmg vessel giving form to the out- 
side of the same. Due form having been 
given to the crucible, the rib is then with- 
drawn, which is a matter of difficulty in case * 
the crucible is of less diameter at the mouth 
than below, unless the mechanism for guid- 
ing the rib is so constructed that it will cause 
the rib to approach the axis of revolution as 
it is withdiuwn from the revolvmg vessel. 
Unless the rib can be so guided, It is impos- 
sible to manufacture vessels having a bilge 
without injury to the manufactured article, 
and it is for that reason that the patented ap- 
paratus of the complainants is greatly su- 
pei'ior to any thing which has preceded it m 
the art 

Taken as a whole it is both new and useful, 
and when taken as a whole the court is of the 
opinion that the articles manufactured by 
the respondents do infringe the exclusive 
rights secured to the complainants by the 
reissued letters-patent Doubts were enter- 
tained upon that subject at the argument but 
a more complete examination of the record 
has had the effect to remove those doubts, 
and to convmce the court that the apparatus 
used by the respondents is substantially the 
same as that described in the specification 
of the reissued patent They use the vessel 
and the rib, and mechanism for connecting 
the two, and for causing the rib to approach 
the axis of revolution as it is withdi-awn 
from the revolving vessel. Viewed in the 
light of these suggestions, it is clear that the 
complainants are entitled to a decree for an 
account and for an injunction. 

^o?^ Pickering v. McCullough, Case No 11- 
121 (affirmed in 104 TJ. S. 310), it was held thtt 
this patent was void for want of novelS" ] 
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PIOKERSGILL et al. v. WILLIAMS. 

[30 Hunt Mer. Mag, 710.] 

District Court S. D. New York. April 18, 1854. 

Shipping— Mastek— Repairs to Sqip— Drafts- 
Maritime Li EX— Bottomry. 

T^EvJ??^^^ *^ owner of a vessel authorizes the 
master to draw upon him for supplies necessary 
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to the vessel on a foreign cruise, he is bound to 
honor such drafts, even though drawn hy a 
master other than the one designated by the 
■owner; that master having died, and his place 
having been filled by another appointed by the 
American consul.] 

[2. Where supplies were furnished upon the 
personal responsibility of the owner, and not up- 
on the implied authority of the master to bind 
the owner, in a foreign port, a bottomry security, 
■executed without authority, after the supplies 
were furnished, is void, and cannot discharge a 
prior valid demand.] 

[This was a suit by ■William 0. Pickersgill 
.and others against John 6. Williams for the 
a.inount of certain supplies and repairs fur- 
nished the ship Selma on the faith of letters 
of credit given the master by libelants at re- 
spondent's special request, who agreed to 
lienor drafts for the amount.] 

In the month of Sfarch, 1850, the respond- 
•ent was the owner of the brig Selma, then 
lying in this port, and bound for San Francis- 
•co. Wishing to provide her captain with 
funds, in case he should need them on the 
voyage, he wrote to the libelants the follow- 
ing letter: "New York, March 5, 1850. Messrs. 
W. G. Pickersgill & Co.— Gentlemen: You 
^ill please give me letters to your friends in 
Uio and Valparaiso, for Capt. John .T. Dean, 
of the brig Selma, to enable hun to draw 
■drafts on me at one day's sight, if necessary, 
on account of said brig, which drafts will 
meet with due honor on presentation, ana 
much oblige. Your obedient servant, J. G. 
Williams." 

Upon this reoLuest, the libelants furnished 
to Capt. Dean a letter of credit upon Messrs. 
Rostern, Dutton & Co., at Bio, and the brig 
soon after sailed. Early in May she arrived 
at Rio in a damaged condition- Capt. Dean 
presented his letter of credit, and requested 
that the necessary supplies and repairs should 
be furnished, which was done. After the re- 
pairs were commenced, Capt Dean died, nev- 
er having drawn the drafts. The vessel was 
for a time under the charge of the mate, and 
aftei-wards a new master— Capt. Story— was 
appointed by the American consul, approved 
by Rostern, Dutton & Co. The repairs were 
prosecuted meanwhile, and, when completed, 
■drafts were drawn by Capt. Story on the re- 
spondent for the amount, being between seven 
-and eight thousand dollars, whiph he refused 
to pay, whereupon this suit was brought. 
The vessel sailed from Rio in August. She 
afterwards put into Valparaiso, in need of 
further repairs, where she was sold with her 
cargo by her master, and the avails of such 
sale, or a portion of them, were sent by him 
to the respondent, who received them. 

The respondent claims that this letter was 
merely a special application to authorize Capt, 
Dean, and no one else, to draw drafts. He 
4ilso claims that, on hearing that the brig 
had gone into Rio damaged, he made an aban- 
<lonment of her to the underwriters on the 
19tli day of July, which abandonment took 
-effect from the time the cause of abandon- 
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ment existed; and that he was not, therefore, 
the owner of the brig when the repairs and 
supplies were furnished, and was not, there- 
fore, liable for them. He did not, however, 
pay over or tender to the insurance company 
the avails of the sale of the brig received by 
him. He also claims that he is not liable to 
pay the claims, because, on thCvEJOth of August, 
the then master executed a bottomry obliga- 
tion for them, by which the original demand 
was merged. It was not, however, under 
seal, and was expressly stated to be a col- 
lateral security. He also claims that this 
security was recognized by the parties as a 
valid bottomry obligation by a subsequent 
agreement, dated December 27, 1850, entered 
into between the libelants and the owners of 
the cargo of the brig, the respondent being 
one of them. The agreement provided that 
nothing in it should affect the bottomry obli- 
gation, or any rights which the libelants 
might otherwise have against the owners of 
the vessel, and the respondent promised that, 
if the bottomry obligation should not be a 
full security to the libelants, he would pay " 
them the balance that might be due. 

HELD BY THE COURT (INGERSOLL, 
District Judge) : That the promise, in the let- 
ter of March 5th, to accept drafts, was only 
secondary, the object of the letter being to 
secure funds for the necessities of the ves- 
sel, and that whatever repairs and supplies 
were furnished at Rio to the brig, were to be 
paid for by the respondent; such payment 
not depending upon Capt. Dean's drawing 
drafts, as a condition precedent That the 
supplies were not furnished. upon the implied 
authority of the master to bind the owner, 
whoever he may be, when in a foreign port, 
but upon the personal responsibility and at 
the special request of the respondents; that 
it is not, therefore, necessary to inquire 
whether, by his abandonment, he ceased to 
be the owner of the brig, although his re- 
taining the avails of the sale of the brig 
would render that seriously questionable. 
That the supplies being furnished on the per- 
sonal responsibility of the respondent, with- 
out any agreement for a bottomry security, 
that security, executed after they were fuj> 
nished, was without authority and void, bind- 
ing neither the ship nor the respondent, and 
no prior valid demand could be merged in 
or discharged by it That, being not void- 
able, but yoid, it could not be made valid by 
any recognition of it as valid. That, more- 
over, the master of the brig, not being a par- 
ty to the agreement of December 27, could 
not ratify the bottomry security which he ex- 
ecuted, while the respondent . in that agi-ee- 
ment says that he was not the owner of the 
brig, and his ratification would not bind the 
brig, if that was so. 

Decree, therefore, for libelants for the 
amount of the repairs and supplies furnished 
to the brig at Rio, with a reference to a com- 
, missioner to ascertain that amount 



PICKERT (Case No. 11,124) 



£19 Fed. Cas.- page 586]i 



Case No. 11,1S4. 

PICKERT V. The INDEPENDENCE. 

[0 Ben. 395; i 55 How. Pr. 205.] 

District Court, S. D. New York. Mareli, 1878. 

Mortgage— Pdrchase with Notice — State Law. 

1. Under tlie act of the legislature of New 
York passed April 28, 1864 (Laws N. Y. 1864, 
p. 993), in regard to filing in the office of the 
auditor of the canal department a mortgage on 
a canal-boat and refiling a copy, no filing is 
necessary, after the original filing of the mort- 
gage and the first filing of the copy, with the 
proper statement, in order to make the mort- 
gage a continuing security, and there need not 
he a subsequent refiling. 

2. The act of 1864 has never been amended so 
as to require a copy of the mortgage, with a 
statement of interest, to be again filed within 
thirty days nest preceding the expiration of each 
and every term of one year after the filing of the 
mortgage. 

■ 3. The provisions of the act of the legislature 
of New York passed April 29, 1833 (Laws N. Y. 
1833, p. 402), so far as they apply to canal- 
boats, are superseded and replaced by those of 
the act of 1864; and the filing of mortgages on 
canal-boats depends wholly on the act of 1864, 
and not at all on the act of 1833. 

4. A person is not a purchaser of a canal-boat 
in good faith, within the meaning of the act of 
1864, when he purchases with notice of a prior 
mortgage on the boat. 

5. A person who has notice enough to put 
him on inquiry is bound to make inquiry, and 
will be held to have had notice of everything to 
which such inquiry would have reasonably led. 

In admiralty. 

Beetle, 'Wilcos & Hobbs, for libellant. 
M, M. Budlong, for claimants. 

BLATCHFORD, District Judge. On the 
evidence I am of opinion that tliere is a con- 
siderable sum of money still due to E. Rem- 
ington & Sons on the mortgage, and that the 
notes given to them in March, 1874, were not 
given in settlement or discharge of the mort- 
gage. Prima facie, the claimants are en- 
titled to retain possession of the canal-boat 
under the mprtgage. 

The provisions of the act of April 28, 1864 
(Laws N. Y. 1864, p. 993), in regard to filing 
in the office of the auditor of the canal de- 
partment a mortgage on a canal-boat, and re- 
filing in the same office a copy thereof, with 
a statement of interest, within thirty days 
next preceding the expiration of one year 
from the original filing of the original mort- 
gage, are the same as the provisions in the 
act of April 29, 1833 (Laws N. Y. 1833, p. 
402), in regard to filing, in the office of a 
register, a county clerk, or a town clerk, a 
mortgage on goods and chattels, and. refiling 
in the same office a copy thereof, with a state- 
ment of interest, within thirty days next pre- 
ceding the expiration of one year from the 
original filing of the original mortgage. It 
was the law of this state, imder the act of 

i [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 



1833 (Ne-well v. Warren, 44 N. Y. 244)^ that 
no filing after the original filing of the mort- 
gage and the first filing of the copy, with the 
proper statement, was necessary in order to 
make the mortgage a continuing security, and, 
that there could not be a subsequent refiling. 
The same rule must apply to the canal-boat 
statute. By the act of May 13, 1873 (Laws' 
N. Y. 1873, p, 767), the act of 1833 was so 
amended as to require a copy of a mortgage 
on goods and chattels, with a statement of 
interest, to be again filed within thirty days 
next preceding the exph*ation of each and 
every term of one year "after the filing of 
such mortgage." The construction in Newell 
V. Warren, made in 1870, was thus recog- 
nized, but no similar amendment was made- 
to the act of 1864. In the present case the 
act of 1864, as tlius construed, was complied 
with. 

It is urged, for the libellant, that it was- 
necessary, in addition, to file the mortgage 
and renew it by refiling, in accordance with' 
the act of 1833, because, although the mort- 
gaged property was a canal-boat, it was aJsO' 
goods and chattels, and the mortgagor re- 
sided, when the mortgage was executed, in 
this state, in the town of Mohawk, Herki- 
mer county. I am not referred to any deci- 
sion of the courts of the state directly UDon 
the point, but the general practice, I under- 
stand, has been to file mortgages on canal- 
boats only in the office of the auditor of the 
canal department The act of 1864 was a 
substitute for the act of April 15, 1858 (Laws 
N. Y. 1858, p. 396). The act of 1858 provided, 
that any person having any lien or incum- 
brance on any canal-boaf, by a chattel mort- 
gage, "duly filed," could file in the office of 
the auditor a statement of the date, circum- 
stances, nature and amount of his claim, with.' 
an affidavit thereto; and that "all claims 
and liens by chattel mortgage, a statement of 
which shall be filed as herein provided, shall,, 
from the time of such filing, have preference 
and priority over all other claims and liens, in> 
the same manner and to the like extent of 
claims and liens arising on chattel mortgages- 
filed and entered In towns where the mort- 
gagor resides, but shall not have any priority 
over existing liens and. claims." The act of 
1858 was based on the idea of a double filing. 
It was only .where a chattel mortgage had 
been "duly filed," that is, filed under the act 
of 1833, that the statement and affidavit could: 
be filed in the office of the auditor, under the 
act of 1858. When botli filings had taken 
place, then, under the act of 1858, the lien 
by the mortgage was to have preference and 
priority over all other claims on the canal- 
boat, except existing claims, to the same- 
extent that claims under mortgages on other 
property, filed tmder the act of 1833, would 
have, imder that act, as to such other prop- 
erty, preference and priority. In other words, 
as to canal-boats, there was made necessary, 
by the act of 1858, a double filing, and, until 
it had taken place, mortgages on canal-boats 
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could not alequire the standing whicli' mort- 
gages on other goods and chattels acquired^ 
hy a compliance with the act of 1833 alone. 
Then came the act of 1864, superseding the 
act of 185S and its provisions, and pi-oriding 
for a single filing in the ease of canal-t)oats, 
and that in the office of the auditor, on the' 
same plan, as to filing and. refiling, as that of 
the act of 1833 in regard to other goods and. 
chattels. Still more, the act of 1864 went on 
td provide as follows: "All claims and liens 
by chattel mortgage, which shall he fited as 
herein, provided, shall, from the time of such 
filing, have preference and priority over all 
other claims and liens, but shall not- have 
any priority over existing claims and liens." 
This enactment strikes out the words, "in the 
same manner and to the like extent of claims 
and liens arising on chattel mortgages filed 
and entered in towns w^here the mortgagor re-^ 
sides," and manifests an intention, in connec- 
tion with the other provisions of the act; to 
dissever the filing of mortgages on canal- 
boats from the act of 1833, and leave them 
to depend wholly on the act of 1864. It is 
enacted, that, when they are filed, as pro- 
vided in the act of 1864 (which is a filing in 
the auditor's office alone, and not, as in the 
act of 1858, a filing of something in the au- 
ditor's office in conjunction with a previous 
filing of something else elsewhere), they shall, 
from the time of such filing in the auditor's 
office, have preference ovei* all claims but 
existing claims, and, of course, preference 
over the claims of subsequent purchasers and 
mortgagees. If some other filing elsewhere 
is necessary, effect cannot be given to the en- 
actment that the filing under the act of 1864 
gives the preference and priority. This 
makes the provisions of the act of 1833 re- 
pugnant to those of the act of 1864, so far 
as canal-boats are concerned, and makes it 
necessary to hold, that the provisions of the 
act of 1833, so far as they apply to canal-^ 
boats, are superseded and replaced by those 
of the act of 1864. 

E. Remington & Sons complied, therefore, 
with all the provisions of law required to 
make their mortgage a valid continuing se- 
curity, as against the libellani^ even if he 
was a purchaser in good faith. A person is- 
not a purchaser in good faith, within the 
meaning of the statute in question, when he 
purchases with notice of the prior mortgage. 
Hill V. Beebe, 13 N. Y. 556. In the present 
case, the libellant claims to have purchased 
the boat from his mother, who was the own- 
er and the mortgagor. He testifies that he 
asked her if there were any claims against 
the boat; that she said the parties of whom 
she bought the boat "were owing her; and 
that she said nothing about having given a 
mortgage on the boat The mortgage was 



given to E. Bemington & Sons for the pur- 
chase money of the boat, when the libellant's 
mother bought it. The libellant's father and 
mother testify to the same conversation be- 
tween him and his mother. After such con- 
versation the libellant went to the auditor's 
office at Albany, and inquired if there were 
any claims against the canal-boat. The per- 
son in. charge took down a book, and, after 
consulting it, replied that there had not been 
since 1874. The libellant left without in- 
quiring further. All this was sufficient notice 
to the libellant.' He was bound to inautre 
further. He had notice that thei persons who 
sold the boat to his mother had had a mort- 
gage on the boat, and that such mortgage had 
been filed in the auditor's office, and that his 
mother claimed that the mortgage had been 
paid. He was bound to seek out those par- 
ties, whose names were on the book, which, 
through the clerk, he was consulting, and as- 
certain from them whether they regarded 
the mortgage as paid. If he had done so, he 
would have learned that the mortgage was, 
in fact, not paid. Jackson v. Post, 15 Wend. 
588. His conduct shows that he knew he was 
bound to inquire, and that he was advised 
there had been a mortgage filed, but he evi- 
dently relied on the view that the mortgage 
had run out because not refiled from year to 
year. He had notice enough to put him on" 
inquiry, and he was bound to follow up his 
inquiry by going to E. Remington & Sons, 
who were stated tu the record before him to 
be the mortgagees. This was notice to him 
of everything to which such inquiry would 
have reasonably led. Carr v. Hilton [Case 
No. 2,437]. The libel is dismissed, with 
costs. 



Case No. 11,1S5. 

. . PICKETT V. LTIiE. 

[1 Craaeh, O. 0. 49,] i 

Circuit Court, District of Columbia. Jan. 
Term, 1802. 

Pleadis^g at Latt^Plea bt Baix.— Ifsw PiEAv- 

' After plea by appearance-bail the defendant - 
may give special bail and plead a new plea. 

[Action by Pickett's executors against 
Lyle.] The appearance-bail had appeared 
and pleaded for the principal. 

Mr. Swann, for defendant, now offered spe- 
cial bail, and moved for leave for the defend- 
ant to appear and plead the general issue> 
and withdraw the plea filed by the appear- 
ance-bail. Granted. 

Mr. Love, for plaintiff. 

1 [Reported by Hon. William ' Cranch, Chief 
Judge.] 



PICKETT (Case No. 11,126) 



[19 Fed. Gas. page 588J 



Case 3Sro. 11,126. 

PICKETT V. McGAVICK. 

[14 N. B. R. 236; 3 Cent Law J. 303: ISAlb. 

Law J. 218, 400; 2 N. Y. Wklj. Dig. 378.] i 

District Court, W. D. Arkansas. March Term, 

1876. 

Baxkruptct — Suit to Set Aside Discharge — 

Limitations. 

A suit to set aside a discharge of a bankrupt 

must be brought within two years from the date 

■of the same. 

[This was a bill by W. S. Plekett, assignee, 
against Felix G. McGavick, to set aside a 
discharge in bankniptcy.] 

Pillow & Pillow, foi' complainant. 
Stephenson & Stephenson, for defendant. 

PARKER, District Judge. This is a suit 
l»rought by the plaintiff, as assignee in bank- 
ruptcy of the defendant, against the defend- 
-ant, to set aside his discharge as a bankrupt, 
and recover from him a lai-ge amount of 
-diamonds, alleged by the plaintiff to be of 
the value of five thousand dollars. Plaintiff 
alleges that on the 19th day of December, 
1808, defendant, McGaviek, filed his petition 
in the bankmpt court for the Eastern district 
of Arkansas, sitting at Little Rock; that he 
was duly declared a bankrupt, and on the 
14th *day of June, 1871, received his discharge 
■US such bankrupt; that the plaintiff was ap- 
pointed assignee of said bankrupt; that at 
the time the defendant filed, his schedule of 
jissets as a bankrupt, he omitted from said 
schedule the following property, to wit: 
Three solitaire diamonds studs, one cluster 
diamond ring, and one pair of solitaire dia- 
mond cuff buttons; all set in gold, and esti- 
mated by him to be worth five thousand dol- 
lars. That the defendant fraudulently with- 
held them from the assignee. This suit in 
equity is to set aside the discharge, and re- 
•cover these diamonds, or their value, for the 
benefit of the creditors of this bankrupL 

Suit was brought in this case on the 10th 
^3ay of June, 1874. The plaintiff alleges that 
he did not discover that defendant had so 
fraudulently withheld this property, until the 

day of July, 1872. The plaintiff, 

.among other things, prays that the discharge 
of the defendant as a bankrupt may be held 
void, and that the defendant may be still 
held responsible for his debts. To this bill 
in equity the defendant sets up the plea of 
the statute of limitations, alleging in said 
plea "that the said supposed cause of action 
in said complaint mentioned, did not accrue 
^t any time within two years next before the 
exhibiting of the bill of said plaintiff against 
the said defendant, in this behalf." 

It is difficult to tell, from the face of this 
plea, whether the defendant intends to rely 
upon section 2 of the bankrupt law [18 Stat. 
178], or section 34 of the original act of 1867 
[14 Stat. 533]; but, from the brief filed by 

1 [Reprinted from 14 N. B. R. 236, by permis- 
sion. 2 N. Y- Wkly. Dig. 378, contains only a 
partial report.] 



the defendant's counsel, Sir. Stephenson, it is 
clear that he relies upon section 34 of the 
bankrupt law. If the provisions of section 
2 of the bankrupt law could be made to ap- 
ply to this case, then the rule would apply 
as laid down by the supreme court, in Bailey 
V. Glover, 21 Wall. [88 U. S.] 342, "that the 
bar does not commence to rim. in cases 
where the action is intended to obtain redress 
against fraud concealed by the party, or 
which, from its very nature, remains secret, 
until the fraud is discovered." But the ques- 
tion presents itself, does this section apply 
to this case? From the language of this sec- 
tion, I am of the opinion that it applies to 
cases only where suit is brought in regard to 
property held adversely to the bankrupt and 
the assignee, or to cases (as it now stands 
amended) where suit is brought to recover 
any debt that may be due the bankrupt. 
Davis v. Anderson [Case No. 3,623]; Bailey 
V. WIer. 21 Wall. IS8 U. S.] 342; Smith v. 
Crawford [Case No. 13,030]. Then we are 
called on to ascertain the true construction 
of the 34th section of the bankrupt act. The 
court has no hesitation in saying, if it be true, 
as alleged in the petition, that the defendant 
was guilty of the act charged against him, 
that it presents a most flagrant and out- 
rageous case of fraud, and one which this 
court will, if it can, aid in uncovering. But, 
bad as this case may be, we must treat it le- 
gally, and if a remedy is wanting under the 
law, it is not with the court (which does not 
make laws, but construes and administers 
those already made), but with the law-mak- 
ing power. Section 34 of the bankrupt law 
provides that any creditor of the bankrupt 
may, at any time within two years after the 
date of the discharge, apply to the court to 
set aside and annul the same, on the ground 
that it was fraudulentiy obtained. 

When does the cause of action first ac- 
crue in a case under this section? From the 
date of the discharge or from the discovery 
of the fraud? Under the ordinary statutes 
of limitations, which provide that suit shall 
be brought in a specified time after the 
cause of action accrues, it has become a 
fixed rule, that, where an action is based on 
fraud, the statute does not commence to i-un 
until the discovery of the fraud, or until it 
has become known to the party injured by 
the fraud. Because it can well be said that 
a cause of action does not accrue until the 
party could avail himself of a remedy to en- 
force that cause of action, and he could not 
do so until the cause of action was discov- 
ered or became known to him. But this sec- 
tion is different from the ordinary statute of 
limitations. This language is entirely differ- 
ent It iwsitively provides that the discharge 
may be contested at any time within two 
years after the date thereof, on the ground 
that it was fraudulentiy obtained. That 
time (the date) must then, in my judgment, 
be taken as the time when the cause of ac- 
tion accrues. 



[19 Fed. Cas. page 589] 

In the case of Corey v. Bipley [57 Me. 69], 
decided by the supreme court of Maine, the 
judge says: "Instead of subjecting the bank- 
rupt to the liability of having the validity 
of his discharge called in question, in any 
and all suits that should be brought against 
him for his debts, or provable under the bank- 
rupt act for an indefinite time, the proviso 
In the 34th section of the act of 1867 was in- 
tended to limit all contestants to the period 
of two years from the date of the discharge, 
and to the tribunal therein specified, in re- 
spect to the time and mode of annulling his 
discharge." The act (says the court) in ef- 
fect says to all such, 'You have had an oppor- 
tunity to prove your claims and to show 
cause why your debtor should not receive his 
discharge in bankruptcy; you are allowed 
two years to impeach that discharge before 
the tribunal that granted it; at the expira- 
tion of that period you will have had your day 
in court, and must thereafter be forever si- 
lent' 'Interest reipublicse ut sit finis litium.' 
The commonwealth is interested that there 
be an end of contention. 

The supreme court of Texas, in the case of 
Alston V. Kobinett [37 Tex. 56], says: "Ev- 
ery creditor of the bankrupt may prove his 
claim and have his day in court; he may de- 
feat the discharge of a fraudulent bankrupt 
The law even gives him two years within 
which to attack the discharge after it has 
been granted. These provisions are ample 
to meet the end of justice. The question 
should some time "be definitely settled, wheth- 
er the dischai-ge should be treated as valid or 
not" In the case of Way v. Howe, lOS 
Mass. 502, the court among other things, 
says that the creditor "should be obliged to 
try the validity of the discharge while the 
facts are comparatively recent" 

From the language of the SAth section, and 
the general policy of the law of bankruptcy, 
I am inclined to the opinion that congress 
intended to limit the creditors, or any one rep- 
resenting them, to two years from the date 
of the discharge, as the time alone within 
which they might seek to set aside or annul 
the same. This is the interpretation placed 
upon that section by all well-considered cas- 
es. I am aware that a different construction 
was placed upon the section by Judge Taft, 
of the superior court of Cincinnati, in the 
ease of Perkins v. Gay [see note at end of 
case], where he held that the discharge could 
be attacked at any time and in any court for 
fraudulent concealment by the bankrupt 
But, with all due respect to that learned 
judge, I thhik this is not good law, that such 
a consti'uction is not dedueible from the lan- 
guage of the bankrupt law, or from its in- 
tent or spirit 

With my view of the law, the plea of the 
statute of limitations will be held good, and 
judgment will go for the defendant 

[NOTE. The following is the opinion of 
Judge Taft in the ease of Perkins v. Gay, in 
the superior court at Cincinnati, referred to in 
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the above opinion. It was filed in 1870, and is- 
reprinted from 3 N. B. R. (Quarto) 189: 

["Taft, J. The suit is founded on a judgment 
rendered against the defendant some twelve- 
years ago in Erie county, Ohio, for $1,266 dam- 
ages and $43.95 costs. The answer sets up a 
decree in bankruptcy rendered October loth, 
1867, discharging defendant. Gay, from all his- 
debts. The plaintifE replies that the defendant 
concealed valuable property when he made his 
application in bankruptcy, and describes several- 
parcels of real estate situated in Indiana, not 
included in his schedule, but which the defend- 
ant owned at the time of making his application. 
To this the defendant demurs. 

["The defendant, to sustain his demurrer to- 
the plaintiff's reply, relies on the 34th section 
of the bankrupt act of 1867 (14 Stat 533), which 
provides that 'a discharge duly granted under 
this act shall, with the esceptions aforesaid, 
release the bankrupt from all debts.' and that 
the decree shall be a complete bar to all suits- 
therein, and that 'the certificate shall be con- 
elusive evidence of the fact and regularity of 
the discharge.' The plaintiff, however, elaims- 
that there is still another ordeal to which the- 
bankrupt is liable to be subjected under the 29th 
section of the act. This section provides that 
'no discharge shall he granted, or, if granted,, 
be valid, if the bankrupt has concealed any part 
of his estate,' or 'has been guilty of fraud' in 
any of the sundry particulars in that section 
specified. It is provided in the 34th section that 
in making an application to set aside the dis- 
ehai^e the creditors shall specify some one of 
the acts of fraud mentioned in section 29, and 
the defendant claims that this indicates that the- 
question of the validity of the discharge raised 
under the 29th section is to be determined ac- 
cording to the provision of tiie 34th section, and 
not otherwise; and such is the construction 
adopted by Avery & Hobbs in their recent and' 
valuable work on Bankruptcy. In their com- 
ments on section 34 of the bankrupt act, they 
remark (pages 245, 246, note b): 'It will be ob- 
served that there is no appeal given upon the- 
allowance of a discharge; but in case any cred- 
itor desires to contest its validity, this clause of 
the act points out the way. It was evidentiy 
intended by the framers of the law to limit all 
contestants to the period of two years after 
granting the discharge, and to the forum that 
granted it. In all suits founded upon any claim 
provable in bankruptcy, the discharge is by ex- 
press terms made "a full and complete bar,"" 
and there is no such reservation as that in the- 
law of 1841 (5 Stat 440), "unless impeached 
for fraud," etc. It would seem to follow, from 
the language of this section, that the discharge- 
cannot be impeached in any suit at law, founded 
upon any claim provable in bankruptcy, nor can 
the regularity of the discharge in any suit be- 
inquired into. There is but one way of contest- 
ing its validity, and that is expressly indicated 
in this section.' Mr. James, on the contrary, 
in his work on the Bankrupt Law (page 136), 
aftejr discussing the provisions for contesting the- 
validity of the discharge under the 34th section, 
says: 'The bankrupt has still another ordeaT 
to pass through. If sued by a creditor for a 
debt due before the adjudication of bankruptcy^ 
such creditor proceeds with his action, and does- 
not prove under the bankrupt's estate, and the- 
bankrupt having obtained his order of dis- 
charge, pleads it in bar to such action, the cred- 
itor may, by way of replication to such plea, im- 
peach such discharge upon any or all of the 
grounds in respect of which this act invalidates- 
it; and the -question thus raised upon the plead- 
ings is that which is to be tried hy the jury.' 

["The question of construction thus presented", 
by these two learned commentators is not with- 
out difllculty,— a difficulty not at all aided by 
their disagreement. Under former bankrupt 
acts, the certificate of the bankrupt has been im- 
peachable for fraud in obtaining it in whatever 
court it was pleaded. The present act provides- 
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in the 34th section for a proceeding to set aside 
the certificate of discharge, to -"le commenced in 
«ie court which granted it, within two years. 
This, however, does not, in our opinion, take 
away the right to impeach the certificate un- 
•der the 29th section, which says expressly that 
'no discharge shall be granted, or if granted be 
valid, if the bankrupt has wilfully sworn falsely 
m his affidavit annexed to his petition,' 'or if he 
has concealed any part of his estate or effects,' 
— with several other similar exceptions. 

["The 34th section provides 'that a discharge 
■duly granted under this act with the exceptions 
aforesaid, release the bankrupt from all debts, 
claims, liabilities, and demands which were or 
might have been proved against his estate in 
bankruptcy, and may be pleaded bv a simple 
averment that on the day of its date such dis- 
<;harge was granted to him, and the certificate 
shall be conclusive evidence in favor of such 
bankrupt of the fact, and regularity of such dis- 
charge. Always provided that anv creditor of 
said bankrupt, whose debt was proved or prov- 
able against the estate in bankruptcy, who shall 
see fit to contest the validity of such discharge 
on the ground that it was fraudiilently obtained, 
may, at any time within two years after the 
date thereof, apply to the court which granted 
it to set aside and annul the same. Said appli- 
<;ation shall be in writing, shall specify which, 
m particular, of the several acts mentioned in 
section twenty-nine it is intended to give evi- 
dence of against the bankrupt,' etc.; providing 
also for notice to the bankrupt and for a hear- 
ing, 'and that if the court shall find the fraudu- 
lent acts proved, and that the creditor had no 
knowledge of the same till after the granting 
of said discharge, judgment shall be given in fa- 
vor of such creditor, and the discharge of said 
bankrupt shall be set aside and annulled.' It is 
to be observed that this section, in making the 
certificate conclusive, expressly says 'with the 
exceptions aforesaid.' For the defendant it is 
claimed that the 'exceptions aforesaid' must be 
taken to refer to those only which are con- 
tained in section 33, immediately preceding. 
But we think that they may be taken to refer 
to all the exceptions to the validily of the dis- 
charge which are mentioned in the preceding 
sections, including section 29. 

["The result of the construction claimed for 
this defendant would be to enable a bankrupt to 
secure the benefit of a premature discharge from 
his creditors, though he may have defrauded 
■them by concealing his property. It may be^ 
that the legislature intended to leave the cred- 
itors no longer time than two years to inquire 
into the fraud. But it seems to offer a permis- 
sion to fraud and concealment, which is not to 
be looked for in a bankrupt act that professes 
to dischai^e a man from his honest debts on the 
surrender of his property. It has been argued 
that the bankrupt would not secure the right to 
keep his property from his creditors if he should ■ 
succeed in concealing it for two years. ThiS' 
may be true. The assignee would probably be 
entitled to recover the concealed property if 
he could find it Nevertheless, such a cojistruc- 
tion of the act fis is claimed for the defendant, 
we think, would encourage fraud. The dis-- 
charge from personal liability for his debts is the, 
grand object of the bankrupt, and this he is en-i 
titled to if he gives up his property. ■ A dishon- 
est bankrupt may hope successfully to conceal 
his property for two years. If he can secure an' 
effectual discharge, he can afEord to run the 
risk of losing his concealed property after the 
two years have passed. The creditor would have 
less motive to detect the fraud upon the law, as' 
he could not thereby deprive the bankrupt of his 
ill-gotten certificate, or hold" him liable personal- 
ly. We are unwilling to adopt a construction 
which will so obviously tend to encourage decep- 
tion and fraud, unless the language of the act' 
clearly requires it. 

["It has been the uniform policy of all former 
. bankrupt acts, both in this country and, in JSng- 
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land, to guard against concealment of property 
by the bankrupt. The temptation is so strong 
to hide from his creditors, and his facilities are 
so great for hiding assets, the existence of 
which he alone may know, that the severest en- 
actments have not always prevented it. It is not 
to be presumed that the legislators of the pres- 
ent day would intend to remove any of the 
guards against temptation and fraud on this 
critical -pomt. Nor is it to be regarded as a 
hardship that the bankrupt shall be required to 
be ready to meet any charge of this kind. The 
burden of proof is on the creditor who asserts 
such a concealment; and, if the bankrupt is 
innocent, he need not be very much embarrassed 
in his defense. 

["We think, therefor, that the provision in the 
34th section making the certificate conclusive, 
and allowing an application within two years in 
the U, S, district court to annul it, did not m- 
tend to cut off a ceditor from setting up a 
fraudulent concealment by the bankrupt of his 
property, against his certificate, in whatever 
court he may plead it. Demurrer overnjled."] 
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Case M-o. 11,1S7. 

PICO V, UNITED STATES. 

[Hoff, Land Cas. 116.] i 

District Court, D. California, Dec. Term, 1855. 

Mexioax Land Grants— Fkemojjt's Case. 

This claim must be confirmed under the ruling 
, of the supreme court in Fremont's Case [17 
How. (58 U. S.) M23. 

Claim for eleven leagues of land in Ama- 
dor county, rejected by the board, and appeal- 
ed by the claimant, A^ndres Pico. i 

Stanly & King, for appellant. 

S. W. Inge, U. S. Atty., for appellees. 

HOFFMAN, District Judge. The claim in 
this case is founded on a grant by Governor 
Alvarado to Teo<3ocio Yorba on the eighth 6f 
May, 1840. The title of the present claimant 
is derived from the origitial grantee by deed 
dated October 4th, 1852. 

The genuineness of the original is estab- 
lished by proof, but the only evidence that 
the "grantee ever performed the conditions <if 
ihe grant is contained in the depositions 6t 
Luis Arenas, Vicente P. Gomez' and Antonio 
Castro taken in this court. By the testimoriy 
of the first of these witnesses it appears thit 
the rancho in March or April, 1849, was oc- 
cupied by both Pico and Yorba, and that 
they had cattle and a small house on the 
place, Vicente Gomez swears that he has 
known the rancho since 1848, and that at 
that time it Tvas occupied by Pico and Yorba; 
that they had a log house upon it and eatvje 
and horses. The witness Castro testifies sub- 

J- [Reported by Numa Hubert, Esq., and here 
reprinted by .permission.] ; ^., ■ . 
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- rstantially to the same facts. Neitlier of 
these witnesses stat^ positively the reason 
why the land was not sooner occupied, but 
they all, testify that at the time they men- 
<tion, and as late as 1848, the Indians were 
very hostile. It also appears by the testl- 
inony of S. Vallejo that from 1840 to 1846 it 
was impossible to occupy the rancho without 
. the continual presence »f the soldiei-s; that 
. the Indians held almost absolute possession 
■of that part of the country, unless when re- 
pelled by a strong military force. Under the 
former views of this court, this claim would 
have been rejected; but the decision of the 
supreme court in the case of Fremont v. 
. United States [17 How. (58 U. S.) 542] has 
laid down other rules for our guidance. The 
^rant must, under the principles established 
in that case, be regarded as having given the 
, .grantee "a vested interest in the quantity of 
land therein specified." The only inquiry "is 
whether the right of the grantee was for- 
feited by breach of the conditions, and the 
title revested in the Mexican government" 
Fremont v. United States, 17 How. [58 U. S.!} 
560. If the interest which is adjudged to 
have vested in the grantee by the uncon- 
firmed grant of the governor be the legal es- 
tate in the land, then the only right which 
<;oiild have passed to this government would 
be the right to declare and enforce a for- 
feiture which had accrued under the former 
^government If, then, by the judgment of 
the court,, the legal title remaining in the 
grantee at the time of the actiuisition of the 
■country and undivested by any proceeding 
under the Mexican authorily be declared to 
be forfeited, it would seem that the court is 
In effect asserting the "right of the United 
States by forfeiture for conditions broken to 
lands which, had been once legally granted." 
The authority of the court to make such an 
inquiry or assert such a right seems to have 
been doubted in Sibbald's Case, 10 Pet [35 
U. S.] 321, and in other cases, nor is thi^ 
<;ourt aware of any case in which that right 
< has been recognized, unless the Case of Fre- 
mont be so regarded. It may, however, be 
Kionsidered that on the breach of the condi- 
tions, the title which had vested in the gi-an- 
tee reverted ipso facto to the government 
without any judicial proceeding or other av^t 
K)n the part of the government manifesting 
its intention to take advantage of the fpr- 
, feiture. In that case the legal estate in the 
• land passed to our government by the treaty. 
And not the mere right to enforce a for- 
feiture. Whether such a consequence could 
have ensued from the mere breach of a con- 
•dition subsequent, without an entry of the 
^•antor or an office found, is not decided by 
the supreme court; but it would seem more 
in accordance with the principles which per- 
vade every system of jurisprudence to treat 
the breach of such conditions as rendering 
the grant voidable rather than void, and es- 
Opecially where the grantor is a government 
■which has no motive vigorously to enforce 
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•such "clauses of nullity" or "penal clauses," 
and whose policy it is to regulate their effect 
by the discretion of the judge or other officer 
who enforces them, according to the circum- 
stances of each case. 

Under the Mexican system it appears that 
though a formal judicial inquisition was not 
invariably instituted to ascertain the forfei- 
ture, yet where land was denounced the in-- 
quiry was made whether the forfeiture had 
occurred or not and the excuses of the first 
grantee for nonperformance were heard, and 
if reasonable received. If then it be consid- 
ered that the legal title vested in the grantee 
by virtue of his gi'ant, and that it did not re- 
vest in the government by the breach of the 
conditions unless some proceeding were had 
to ascertain and declare the forfeiture, it 
would seem to follow that the title must re- 
main in the grantee, unless the court has pow- 
er to declare and enforce the right to a for- 
feiture which passed to the United States 
from the former government That the su- 
preme court did proceed to inquire whether 
or not there had been a forfeiture, is evident 
On the supposition, therefore, that the legal 
title vested in the grantee by the original 
grant the Case of Fremont would seem to 
be an authority for the position, that in the 
California grants the court has a right to in- 
quire into and enforce a forfeiture which ac- 
crued xmder the Mexican government of 
lands legally granted. But the interest 
which vested in the grantee may have been 
deemed by the supreme court merely an 
equitable interest not constituting the legal 
title but entitling the grantee to a legal title 
from this government, or giving him a right 
of propeiiy in the land, which we are bound 
to respect 

This equity the supreme court apparently 
regard as perfect, .unless the omissions of the 
grantee to perform had been such as by the 
Mexican laws and usages would have in- 
duced the government to have regranted the 
land as vacant or forfeited. Under this view 
the inquiry to be made in these cases would 
seem to be identical with that mqde on a 
denouncement under the Mexican system. 
The same and no other grounds of forfeiture 
should be investigated and the. same excuses 
received. The benignant generosity of such 
a principle, so worthy of a great nation deal- 
ing with the rights of a conquered people all 
must appreciate. If it was not adopted by 
this court, it was because it was considered 
that the only equity which could be judi- 
cially regarded in these cases arose, not from 
the grant of the governor alone, but from the 
grant and the subsequent performance jof the 
conditions as required in the grant or eypr6s, 
and that in the case of imperfect or incom- 
plete titles, such as unconfii-med grants were 

deemed to be, it was considered that under 
the altered condition of the country, the 

enormously increased value of lands, and the 

radical change in the policy of the govem- 
,ment'.witb.ri;gard.to.its public domain, the 
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grantee who haA neither obtained a complete 
title or performed the conditions had no right 
to demand that the indulgence should be 
shown by us which the former government, 
during its existence, had no motive to refuse, 
but which if it had continued it would not 
probably, undei' the present circumstances, 
have extended to this class of claimants. 
Perfect or confirmed gi-ants were supposed 
to stand on a different footing; with regard 
to them it was considered by this coxu^ that 
a forfeiture could only be declared, if at all, 
under the same circumstances as by Mexi- 
, can laws and usages would have authorized 
a regrant of the land on a denouncement. 
But whatever view may be taken of these 
questions, the duty of this court is clear. 
Following then, as I am bound to do, the 
course of inquiry upon the result of which 
the determination of these eases has been 
adjudged on this point to depend, the only 
question is "whether there has been any un- 
reasonable delay or want of effort on the 
part of the grantee to fulfill the conditions, 
so as to justify the presumption that the 
grantee had abandoned his claim before the 
Mexican power ceased to exist, and is now 
endeavoring to resume it from its enhanced 
value." 

This question is widely different from that 
upon the determination of which the validity 
of grants unconfirmed by the departmental 
assembly had been by this court supposed to 
depend. It had been considered by this court 
that until the grant received the approbation 
of the assembly, the concession by the gov- 
ernor passed only an imperfect or inchoate ti- 
tle. That the grantee who had xmder the 
foi-mer government fulfilled the conditions, 
and by occupying and cultivating the land 
rendered the only consideration contemplated 
by its policy and laws, had an equitable 
right to have his title perfected, and that that 
equity was binding upon the conscience of 
this as well as the former government. But 
it was the opinion of this court that where 
the grantee had omitted to fulfill these con- 
ditions, or was prevented by obstacles which 
existed and were known to him when he un- 
dertook the implied and sometimes express 
obligation to occupy and cultivate the land, 
he had no claim ui)on this government to 
i-ecognize the imperfect title he liad obtained 
from the governor. It was not of course sup- 
posed by this court that these concessions by 
the governor were identical with the permis- 
sions to occupy or to have a survey made, 
which were given in Louisiana and Florida. 
But it was considered that the regulations of 
1828 expressly required thp approval of the 
assembly to give definitive validity to the 
grant, and that until that was obtained the 
title of the person to whom the govei'nor had 
determined to concede remained imperfect or 
inchoate, and that his equitable claim upon 
this government to respect or complete it 
must be founded on the fact of his having 
fulfilled the conditions or rendered the equiv- 



alent required by the Mexican law. Under 
this view it was thought that the Louisiana 
and Florida cases bore a close analogy to 
those in this state, and that the decisions of 
the supreme court with regard to the former 
furnished a guide and imposed a rule as to 
the latter. Some confirmation of these view» 
might seem to be afforded by the record in 
this case, for the witness called by the- 
claimants to prove thq usages of the former 
government states that when his lands were 
denounced for the nonperformance of the 
conditions, he assigned as an excuse that pos- 
session had not been taken because the grant 
required the approval of the assembly, that 
this excuse was received by the government, 
and that six months longer was allowed for 
the fulfillment of the conditions. But these 
views, formerly taken by this eomt, have 
been by the judgment of our highest tribunal 
decided to be erroneous, and it now becomes 
our duty to ascertain and ob^ the rules of 
decision which that venerated authority has 
laid down. In the Case of Fremont it is de- 
cided that by the grant of the governor the 
gi-antee acquired a vested interest in the land, 
and that the question is "whether anything 
done or omitted to be done by the gi'antee, 
during the existence of the Mexican govern- 
ment in California, forfeited the interest he 
had acquired and revested it in the govern- 
ment." No denouncement or regrant of the 
land having been made under the former 
government, the court declares "that there is 
nothing in the language of the conditions, 
taking them altogether, nor in their evident 
object and policy, which would justify the 
court in declaring the land forfeited to the 
government where no other person sought to 
appropriate it, and their performance had 
not been uni-easonably delayed," 

In the case at bar there seems to have been 
neither any formal inquest to ascei"tain and 
declare the forfeiture, nor any regrant of the 
land to a subsequent applicant, and the rea- 
sons which it is said by the supreme court, 
in the case so often cited, would justify them 
in declaring the land to be forfeited, do not 
seem to exist. The delay seems to have 
aa'isen from the same causes, and to be ex- 
cusable on the same grounds as those urged 
in Fremont's Case; nor do I discover any ev- 
idence justifying the presumption of a final 
abandonment of his grant by the grantee. 

"We, therefore, think that this claim ought 
not to be rejected for the nonperformance of 
the conditions. 

This titie was also held to be invalid by 
the boai-d by reason of the insufficiency of 
the description of the granted laud. On this 
subject it is enough to say that this objec- 
tion is already disposed of by the Case of 
Fremont The grant in that case "was held 
to convey a v^ted interest in the quantity of 
land mentioned in the grant, to be after- 
wards laid off by official authority in the ter- 
ritory described." The exterior limits in that 
case embraced one hundred square leagues— 
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the grant was for ten square leagues. In 
this ease the exterior limits embrace ahout 
fifty square leagues, while the quantity 
granted is limited to eleven. The eases seem 
to be identical, and the objection under that 
decision cannot be maintained. 

The above axe the only grounds assigned 
by the board for rejecting this claim. 

The case has been submitted without ar- 
gument on the part of the United States, or 
the suggestion of any other objections to its 
validity. In its examination and decision I 
have felt an anxious desire correctly to un- 
dei'stand and apply the principles laid down 
for our guidance by the supreme court, and if 
I have in any respect misconstrued or mis- 
applied their decision, the error has been in- 
voluntary. 



Case No. 11,1S8. 

PICO et al. V. UNITED STATES. 

[Hoff. Land Cas, 142.] i 

District Court, D. California. June Term, 1856. 

Mexican Laitd Geaxts — Fkemont's Casb. 

Entitled to confirmation under the niling of 
the supreme coiurt in Fremont's Case [17 How. 
(58 U. S.) 542]. 

Claim for eight leagues of land in San 
Joaquin county, rejected by the board, and 
appealed by claimants [Antonio Maria Pico 
and others, claiming the Rancho El Pesca- 
dero]. 

Locliwood, Tyler & Wallace, for appellants. 
William Blanding, U. S. Atty., for appellees- 

HOFFMAN, District Judge. The daun in 
this case is foimded on a grant issued by Gov- 
ernor Micheltorena, bearing date the twenty- 
eighth day of November, 1843. The expe- 
diente is produced from the archives, and the 
original grant delivered to the party interested 
—the authenticity of which is duly proved. 
The claim was, however, rejected by the board, 
on the ground that the conditions of the grant 
had not been performed, and, that no legal ex- 
cuse for nonperformance had been offered. 
This decision was rendered before the Case of 
Fremont was determhied by the supreme court. 
In the statement of the case filed by the coun- 
sel for the appellants no argument is offered 
on the points involved in the case, the expec- 
tation being confidently entertained that the 
rules laid down in Fremont v. U. S. [17 How. 
(58 U. S.) 542], would govern the case. On 
the part of the United States no argument is 
submitted, the com*t being merely referred to 
the objections urged in similar cases. 

It is to be regretted that the point involved 
in this case was not debated by counsel, and 
tliat the court is obliged to arrive at a conclu- 
sion unassisted by arguments at the bai*. 

It is not pretended that the grantee ever 
complied, during the existence of the former 

1 [Reported by Numa Hubert, Esq., and here 
reprinted by permission.] . 
19FEa>.CAS. — 38 



government, with the conditions of the grant. 
By the testimony of A. Sunol it appears that 
"soon after Pico received his grant he prepared 
to remove Ms cattle on his rancho, but the 
Indians became hostile about this time and 
murdered Gulnac's mayor dome on the other 
side of the river, and prevented Pico from 
settling on his land. From this time until 
1848 and 1849 the Indians continued hostile, 
and robbed the ranches down to the valley of 
San JosS. In 1847, troops were sent against 
them, but fbey continued theur depredations 
until after the discovery of gold in 1S48." 

The conditions attached to grants in Califor- 
nia were dearly conditions subsequent, and by 
the decision of the supreme court in the case 
of Fremont v. U. S. [supra], it is established 
that the grant of the governor, although uncon- 
firmed by the departmental assanbly, "vested 
in the grantee a present and immediate inter- 
est" It is true that the grant in that case 
alluded to the meritorious seivices of the gran- 
tee; but independentiy of the fact that the 
governors do not seem to have>been authorized 
by the colonization laws to recompense such 
services by grants of land, and could at most 
only consider them as entitling the applicant 
to a preference over other petitioners, it is 
dear that the grants being in the same terms 
must receive the same construction, whatever 
consideration may have moved the governor 
to make them. The law imder whidi he acted 
was intended to secure the settlement of the 
country by providing for the distribution of 
the public land among colonists and settiers. 
To such alone the governor was authorized to 
grant, and we accordingly find that in almost 
au cases conditions were annexed to the grant 
requiring the occupation and cultivation of the 
ceded land. Under our ^stem the same re- 
sult is attained by withholding the patent or 
final titie until after the person who has enter- 
ed the land has effected a permanent settie- 
ment upon it. Under the Mesiean law, how- 
ever, a full titie issued in the first instance, 
but conditions were attached to it providing 
for a forfeiture in case the grantee, by omit- 
ting to occupy and settie upon his land, defeat- 
ed the policy of the government, and failed to 
furnish what was the sole consideration of the 
grant. The grants, then, passed a present 
and immediate interest to the grantee, subject, 
however, to conditions subsequent; and sucb 
was then- effect not only when the department- 
al assembly had confirmed, but even, as de- 
cided in the Case of Fremont, without such 
confirmation. 

. From this genei-al statement it is, we think, 
apparent- that the principles established in that 
case apply to all colonization, grants made 
under the regulations of 1828, and cannot be 
restricted to those alone in whidi the merito- 
rious services of the grantee may happen to 
be alluded to in the grant. This grant, then, 
like that to Alvarado in the case referred to, 
having vested in the grantee a present and 
immediate interest, the inquiry, as in that case, 
is "whether there has been any unreasonable 
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delay or want of effort on the part of the gran- 
tee to fulfill its conditions, and whether there 
is room for the presumption that the party had 
abandoned his claim before the Mexican pow- 
er ceased to exist and is now endeavoring to 
resume it from its enhanced value." The facts 
in the Case of Fremont, in which it was held 
that no unreasonable delay had occurred, and 
that no such presumption arose, were estab- 
lished in a manner much more satisfactory 
than those relied on In this case. It may not 
be "very clear," as in that case, that during 
the continuance of the Mexican power it was 
impossible to have made a survey or built a 
houSe on the land, but the fact exists in this 
case, as in that, that no one else proposed to 
settle on. it or denounced it for nonfulfillment 
of the conditions. The testimony of Sunol, 
though less full and satisfactory than could be 
wished, nevertheless shows that the obstacles 
to the settlement were nearly identical with 
those which prevented Alvarado from com- 
plying with the conditions of his gi'ant. The 
grant to Pico is dated November, 1843, while 
that to Alvarado was issued in February, 1844 
— only three months aftei-wards. The general 
condition of the country, and the political dis- 
turbances, which prevented a settlement in the 
one case must have interposed obstacles equal- 
ly insm'mountable in the other. But the in- 
quiry is not whether the grantee could, by 
possibfiity, have effected a settlement on his 
land, but whether his delay has been unreason- 
able, and so unreasonable as to furnish a pre- 
sumption that he abandoned his claim, and 
that he is now fraudulently attempting to re- 
sume it. Under the evidence we feel con- 
strained to say, that his delay is not only sus- 
ceptible of an explanation consistent with the 
absence of any intention on his part to abandon 
his claim, but that it seems to have been 
caused by circumstances over which he had 
no control, and which probably rendered it un- 
avoidable. 

It may be urged that in this case the gov- 
ernor did not, as in the case of Alvarado, dis- 
pense with the diseno or plan which usually 
accompanied the petition; and that the pre- 
sumption does not arise in this case, as in that, 
that the governor, by "officially admitting that 
the land was situated in such a wilderness 
and bordered by such dangerous neighbors 
as that no plan could be prepared," impliedly 
recognized the impracticability of effecting a 
settlement within the time. There is some 
force, perhaps, in this suggestion. But it is 
to be remembered that the governor expressly 
imposed upon Alvarado the condition of mak- 
ing his settlement within the year; and if his 
^iispensing with the diseno might be consid- 
ered as a recognition of the fact that the con- 
dition of the country might occasion delays, 
.and that such delays would not be deemed 
unreasonable, the circumstance that he, not- 
withstanding, insisted in the second condition 
on the settlement within the usual time, in 
some degree at least impaire the force of the 
iirgumenL The -insertion of the condition, is 



not, however, so conclusive on this point as it 
might appear; for the dispensing with the 
diseno was an unusual and exceptional indul- 
gence of the governor, in granting which he 
exercised a discretion after his attention had 
been attracted to the subject, while the inser- 
tion of the usual conditions in the grant was 
probably the work of some clerk, who di'ew 
up the paper in the usual form, and without 
reference to any peculiar circumstances at- 
tending it The insertion of the conditions 
could, moreover, under the Mexican law, have 
naturally been but little regarded by the gran- 
tee, for he knew that so long as he was unable 
to effect a settlement no one else would be, 
and, as observed by the supreme court, that 
the grant would not be forfeited unless some 
other person desired and was ready to occupy 
the land. I do not perceive, therefore, that the 
fact that the governor in the Case of Fremont 
disi)ensed with the diseno, while in this case it 
was duly submitted with the petition, fur- 
nishes ground for a broad distinction between 
that case and this. 

The important and the sole question is, as 
propounded by the supreme court in the case 
so often referred to, "whether any thing done 
or omitted to be done by the grantee dmlng 
the existence of the Mexican government in 
California, forfeited the interest he had ac- 
quired, and revested it in the govei'nment." 
Such forfeiture could only have been incurred 
by unreasonable delay or want of effort on 
his pait to fulfill the conditions; and such as 
to raise the presumption that he had aban- 
doned his claim. It being shown in this case 
that the delay arose from obstacles which may 
be regarded as insuperable, that it was not 
only not unreasonable, but probably unavoida- 
ble, no presumption of abandonment can arise; 
and the title not having been "forfeited and 
revested in the government, remained, at the 
time the sovereignty passed to the United 
States, vested in the grantee, and the United 
States are bound in good faith to uphold and 
protect it." [Fremont v. U. S,] 17 How. [58 
U. S.] 557. 

A decree of confirmation must therefore be 
entered. 



Case No. 11,1S9. 

PICO T. UNITED STATES. 

[Hoff. Land Cas, 188.] i 

District Coiurt, D. California. Dec, Term, 
1856.2 

Mexican Land Gkaxt— Fremont's Case, 

Under the mlins of the supreme court in Fre- 
mont's Case [17 How. (58 U. S.) 542], this claim 
is valid. 

Claim for eleven leagues of land in Cala- 
veras coimty, rejected by the board, and ap- 
pealed by the claimant [Andres Pico]. 

1 [Reported by Numa Hubert, Esq., and here 
reprinted by permission.] 
a [Reversed in 22 How, (63 U. S.) 406.] 
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Stanly & King, for appellant. , 
"William Blanding, U. S. Atty,, for appel- 
lees. 

HOPFSIAN, District Judge. The claim in 
this case is founded on a grant made by Gov- 
■emor Pio Pico, June 6th, 1846, and which 
was appx-oved by the departmental assembly 
June fifteenth, of the same year. The gen- 
uineness of the grant, and of the certificate 
■of approval, is testified to by N. A. Den. No 
Attempt has been made to contradict or im- 
peach him; nor is any doubt suggested as 
to the authenticity of the papers. A docu- 
ment is also produced from the archives pur- 
porting to be a communication from the sec- 
retary of the assembly, transmitting the title 
papers to the secretary del despacho, with 
the approval of the assembly. The claim 
was rejected by the board for want of proof 
•of occupation and cultivation. Additional 
testimony has been taken in this court, frojQ 
which it appears that in 1848 the -grantee 
bad some horses upon the land, and took pos- 
session of some improvements made upon it 
by C. M. "Weber. 

This evidence is of course wholly insuffi- 
-cient to show a fulfillment of the conditions. 
But if the grant and other papers be regard- 
ed as genuine (and under the evidence we 
are compelled so to consider them), the gran- 
tee obtained a full and complete title from 
the former government. The failure to per- 
form conditions subseauent, though it might 
have exposed him to a denouncement of the 
land, did not, until such a proceeding was 
liad, forfeit it; and his vested title remained 
unimpaired up to the change of sovereignty. 
But even if in the case of a complete title we 
were authorized to declare the land forfeited 
where the grantee had so unreasonably de- 
layed the performance of the conditions as 
to justify the presumption that he had aban- 
•doned his land, this ease would not fall with- 
in the principle. The grant was issued about 
■a. month before the American flag was raised 
in this country; the disorder incidental to 
the invasion of the country would naturally 
prevent any settlement in remote parts, and 
it seems unreasonable to say that any fail- 
ure to perform conditions of a grant issued 
but a few months before the Mexican author- 
ity was finally subverted, justify the infer- 
ence "that the grantee had abandoned his 
land during the existence of the former gov- 
ernment, and is now seeking to resume it 
from its enhanced value." Fremont v. TJ. S., 
17 How. [58 U. S.] 542. The land granted is 
•described as "eleven square leagues, border- 
ing on the river Moquelamos, bordering on 
the north upon the southern shore of said 
Tiver, on the east upon the adjacent ridge of 
mountains, on the south upon the land of 
Mr. Gulnae, and on the west by the extremes 
of the shore." There would seem to be no 
difficulty in identifying this tract. . 

This case was submitted many months ago, 
without argument or observation of any kind 



on either side. It was rejected by the board 
for nonfulfillment of the conditions. But if 
the grant be really genuine, the nonperform- 
ance cannot, under all tlie circumstances, di- 
vest the title which the claimant acquired by 
the grant of the governor, approved by the 
departmental assembly. No expediente con- 
taining the usual documents (petition, in- 
formes, order of concession, diseiio, copy of 
the grant, etc.) has been produced. No dis- 
euo or map of the land has been exhibited. 
The only paper found in the archives is the 
communication of Botello, transmitting the 
title with the approval of the departmental 
assembly to the secretary del despacho, before 
alluded to. The production, however, of the 
original title, authenticated by the testimony 
of an unimpeached and uncontradicted wit- 
ness, leaves us no alternative but to regaid 
it as genuine, and if the grarit was duly made 
and approved, the title to the land passed to 
the grantee. To any one acquainted with 
the facility and unscrupulousness with 
which, in this class of cases, frauds have 
been perpetrated and sustained by testimony 
apparently conclusive, a grant unsupported 
either by evidence from- the archives, or by 
proof of occupation of the land, must appear 
suspicious. But even in such cases the court 
is not at liberty in the face of the uncontra- 
dicted testimony of unimpeached witnesses to 
substitute its own suspicions for proofs. In 
the case at bar, however, a document is 
found in the archives, which affords the best 
if not the "only moral evidence of the gen- 
uineness of the gi-ant. 

Under the proofs in this case, we do not 
feel warranted in pronouncing the title to be 
spurious and rejecting the claim. 

A decree of confirmation must therefore be 
entered. 

[NOTE. TTpon appeal to the supreme court 
the decree aflSrming this claim was reversed up- 
on the ground that there was no proof of the 
genuineness of Gov. Pio Pico's signature. The 
case was remanded for further evidence. 22 
How. (63 TJ, S.) 406. Upon the subsequent hear- 
ing of the case in the district court the claim 
was rejected. Case unreported. This decree 
was affirmed by the supreme court upon appeal. 
2 Wall. (69 U. S.) 279.1 
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PICO et al. V. UNITED STATES. 

[Hofif. Land Cas. 279.] i 

District Court, D. California. Dec. Term, 
1857.a 

Mexican Land Grants — Issue of Title befoue 
Conquest op Califoknij;. 

Although the final grant in this cjisr was not 
issued until the seventh of July, 1846, which 
date the political branch of our government 
seems to have mdicated as the period of the 

1 [Reported by Hon. Ogden Hoffman, District 
Judge, and here reprinted by permission.] 
2- [Reversed in 23 How. (64 U. S.) 321.] 
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actual conquest of California, yet, the governor 
having ordered the title to issue on the elev- 
enth of June, 1846, the daim presents an equity 
which must be resjiected by the United States, 

Claim for eleven leagues of land In Tuo- 
lumne comity, rejected by the board, and 
appealed by the claimants [Francisco Pico 
and others, claiming the Rancho Las Calave- 
ras]. 

Stanly & King, for appellants, 

P. DeUa Torre, U. S. Atty., for appellees. 

HOFFMAN, District Judge. The expedi- 
ente produced from the archives in this case 
contains the following documents: 1st. A 
petition by the claimant to the justice of the 
peace and militaiy commander, Don Juan A. 
Sutter, requesting a favorable report for the 
grant of the land mentioned in the petition 
and delineated on the map which accom- 
panied it This petition is dated May 1st, 
1846. In the margin of this petition is a 
certificate by Sutter, dated on the same day, 
that the land solicited is vacant 2d. A peti- 
tion by the claimant to the sub-prefect of the 
Second district, soliciting his report to ac- 
company the representation and diseuo pre- 
viously presented to the judicial oflScer of 
said establishment, from whom the petitioner 
had already obtained a certificate, so that 
further proceedings may be taken with a 
thorough understanding of the matter. This 
petition is dated May 8th, 1846. In the 
margin is a note by Francisco Guerrero, dat- 
ed May 12th, 1846, in which he declines to act 
in the matter, not having the necessary au- 
thority, and he refers it to the prefect of the 
Second district "to resolve what he shall deem 
proper." 3d. A report of the prefect, Manuel 
Castro, dated May 18th, 1846, in which he 
states, that in view of the petition, the report 
of the sub-prefect and that of the judge of 
Nueva Helvetia, the qualifications of the peti- 
tioner, and everything else, he is of opinion 
that the said party may be granted the own- 
ership of said land, "if it shall appear con- 
venient to yom- excellency." 4th. An order 
of the governor as follows: "In view of the 
reports contained in this expediente in favor 
of the interested party, let the title issue to 
secure the ownership, without prejudice to 
what may belong to the bordering land own- 
ers. Angeles, June 11th, 1846. Pico." 

The claimant has also produced the final 
title issued in pursuance of the above order. 
It is dated, however, on the twentieth of July, 
1846, about thirteen days after the capture 
of Monterey. The claim was rejected by the 
board, on the ground that the final title i^ued 
after the occupation of the country by the 
American forces. It must be admitted, that 
after California was subjected to the Ameri- 
can- arms, no Mexican authority could do any 
act which would affect the rights of the Unit- 
ed States to the public property. Fremont 
V. U. S., 17 How. [oS U. S.] 563, "The civil 
and municipal ofiicers who continued to ex- 



ercise their functions, did so under the au- 
thority of *the American government." Id. 

It is not, however, easy to determine the 
precise period at which the Mexican authori- 
ty ceased de facto to exist and at which 
California must be deemed to have been sub- 
jected to our arms. The political branch of 
our government seems to have indicated the- 
seventh of July, 1846, the date of the cfl-pture 
of Monterey, as the period at which the con- 
quest is deemed to have been effected. Act 
1851, § 14. It is to be considered, however, 
that lioa Angeles, the capital of the country,, 
was not taken until some months later. The 
governor continued in the exercise of his func- 
tions until August, and regular serious of the 
departmental assembly seem to have been 
held for some time afterwards. But assum- 
ing the earlier date as the period when the- 
powers of the Mexican functionaries ceased, 
the question arises whether the circumstance 
that the final .document issued thirteen days 
after taking of Monterey is a fatal objection 
to the claim. From the expediente already 
referred to, we find that as early as the- 
month of May, all the proceedings were had 
preliminary to the issuance of the final docu- 
ment. A petition was presented with favor- 
able reports and accompanied by a disefio, 
and the governor, on the eleventh of June,, 
accedes in effect to the petition, and orders 
the final title to be issued to secure the own- 
ership. So far as the governor's discretion: 
was concerned, he had fully exercised it, and 
had determined to grant the land. If the dis- 
turbed state of public affairs, or the neglect 
of the secretary, prevented the performance- 
of the merely ministerial act of drawing out 
the title in form and presenting it for sigoa- 
ture to the governor, it seems to me that such 
an omission ought not to invalidate the in- 
choate or incipient title which the petitioner 
had acquired by the previous proceedings. 

In the case of U. S. v. Sanchez [Case No. 
16,217], which depended on the same ques- 
tion as that raised in this case, the judge 
of the Southern district of this state de- 
creed in favor of the claimant That deci- 
sion has been acquiesced in by the United 
States and the appeal to the supreme com*t 
dismissed. In the reasoning and conclusions- 
of the court in that case I entirely concur, 
and am of opinion that the petition, the favor- 
able reports, and the order of the governor 
directing the title to issue, followed by the- 
actual issuance of the title at a period, when 
the governor could hardly have anticipated 
the consequences of the capture of Monterey, 
and certainly before he could have been fully 
satisfied that the sovereignty had finally pass- 
ed away from Mexico, constitute an equita- 
ble title which the United States must re- 
sjjeet. 
A decree of confirmation must be entered. 

[On appeal to the supreme court, the decree 
of tliis eoiurt was reversed. 23 How. (64 U, S.> 
321.] 
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Case nSTo. 11,131- 

PICQTJBT V. CURTIS. 

[1 Sumn. 478.]! 

Oircnit Court, D. Massachusetts. Oct. Term, 
1833. 

Bills and Notes— Possession by Indorseb as 

Evidence of Owseuship — Demand at Time 

AND Place op Payment— Limitations. 

1. Where bills of exchange were specially in- 
dorsed, and the indorsement still continued un- 
<;ancelled, and there were no re-indorsements, or 
other evidence of any subsequent assignment, 
held, that possession by the original indorser is 
prima facie evidence that he is the owner of 
them. 

[Cited in Jadison v. Love, 82 N. 0. 405; 
Witherell v. Ela, 42 N, H. 296; Austin v. 
Birchard, 31 Vt 591.] 

2. "Where bills of exchange are made payable 
at a particular place, no action can be main- 
tained until after a demand at that place, and a 
dishonor there. Therefore, the statute of limi- 
tations begins to run from the time of such de- 
mand, and not from the time when the bills 
were payable according to their tenor. 

[Cited, but not followed, in Brown v. Noyes, 
Case No. 2,023. Cited in Cox v. National 
Bank, 100 U. S. 712.] 

Assumpsit on a large numlDer of bills of 
■exchange, drawn on the 4th of July, 1811, 
by one Fretag in Paris, payable to his own 
order, on James Swan, (the deceased.) and 
accepted by bim in Paris, payable in Boston, 
Massachusetts, at different and distant dates. 
All of them were indorsed to the plaintifE's 
intestate by Fretag, and fell due between 
February, 1813, and February, 1822; and all 
■of them were dishonored. The whole 
amount of the bills was about §97,759. The 
declaration contained, besides the money 
counts, a number of counts upon the bills, 
alleging a title in the plaintiff [Antoine F. 
Piequet, administrator! by the indorsements 
to his intestate. Among the pleas there were 
<1) the general issue to all the counts; (2) 
the plea of the statute of limitations. Rep- 
lication to this plea, that James Swan was 
without the United States, and left no proper- 
ty within the limits of Massachusetts, which, 
■ivas attachable by the ordinary process of 
law. The defendant [Charles P. Curtis, ad- 
ministrator] rejoined, that Swan left attacha- 
ble prtiperty within the commonwealth. &c.; 
upon which issue was joined by the parties. 
Upon these Issues the cause came on for 
trial at the present term; and a verdict T\as 
found for the plaintifiC. At the trial it was 
found, that payment of the bills was de- 
manded for the first time in Boston, on the 
15th of November, 1823; and the bills were 
then dishonored and duly protested therefor. 
Swan never was within the United States 
after the time, when the bills were drawn; 
and was at that time domiciled in Paris; and 
died at Paris in 1831. It did not appear, that 

1 [Reported by Charles Sumner, Esq.] 
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Swan ever had any funds in the United 
States to pay any of the bills. A motion 
was now made for a new trial. [For the 
prior litigation concerning these bills of ex- 
change, see Case No. 11,132, and note.] 

Charles G- Loring, for defendant. 
Blair & Fletcher, for plaintiff. 



STORY, Circuit Justice. The present mo- 
tion for a new trial has been made on be- 
half of the defendants,, not so much per- 
haps from any strong doubts as to the points 
ruled by the court; but from an anxious de- 
sire of the defendant acting in autre droit, 
not to be supposed to omit any practical duty 
to those, whom he represents. I appreciate 
the motive; and have considered the points 
made, with as much care, as if they had been 
urged in the earnest conviction, that they 
were beyond question in favor of the defend- 
ant 

The first ground is, that the court instruct- 
ed the jury, that the plaintiff was entitled 
to maintain the action upon thirteen of the 
bills, which appeared to have been specially 
indorsed by his intestate to other persons, 
notwithstanding the indorsements were not 
cancelled, when the bills were produced, and 
there were no re-indorsements, or other evi- 
dence, of any subsequent assignment to him, 
excepting the plaintiff's possession of the 
bills. And such was certainly the direction 
of the court. I was aware then, and still 
am, that the authorities are at variance on 
this point; but I am of opinion, that the bet- 
ter authorities clearly establish the principle, 
that the possession of such bills, after such, 
special indorsements by the indorser, is pri- 
ma facie evidence, that he is the owner of 
them, and that they have been returned to 
him, and taken up in due course upon their 
dishonor; so that he is remitted to his orig- 
inal rights. It seems to ine, that this is 
the natural presumption from the facts; and 
that it would be difficult upon any other 
supposition to accoimt for such possession by' 
the indorser, which must deprive the special 
indorsee of the means of enforcing any ad- 
verse rights against him. I do not say, that 
- the presumption is conclusive; but I think 
it prima facie sufficient to found a title in 
the indorser until it is rebutted by some con- 
trolling circumstances. This doctrine was 
'■ directly approved by the supreme court of 
the United States inDugan v. U. S., 3 Wheat. 
[16 U. S.] 172, where the court laid down the 
rule, "that if any person who indorses a bill 
of exchange to another, whether for value or 
for purposes of collection, shall come into 
' possession thereof again, he shall be regard- 
ed, unless the contrary appear in evidence, 
as the bona fide holder and proprietor of 
such bill, and shall be entitled to recover, 
; notwithstanding there may be on it one or 
] more indorsements in full, subsequent to the 
one to him, without prpducing any receipt or 
T indorsement back from either of such in- 
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dorsees, whose names lie may strike from 
the bill, or not, as lie may think proper," 
This doctrine would be conclusive upon my 
judgment sitting here, even if I entertained 
doubts upon the subject But I was one of 
those judges who concurred in that opinion; 
and I now adopt it, toto animo, with a solid 
confidence. And I think it may fairly be in- 
ferred, that such is also the French law, 
from the passage cited so frankly at the bar 
by the defendant's counsel, from the work 
of Pardessus on the commercial law of 
France. 2 Pardessus, p. 179, art. 349. 

The other pomt is, that the court instructed 
the jury, that the statute of limitations began 
to run from the time of the presentment for 
payment, to wit on the 15th of November, 
1823; and not from the times when the bills 
were respectively payable according to their 
tenor. I remain of opinion that this direc- 
tion was right, according to the principles of 
the common law. It is to be recollected, 
that this is a suit against the acceptor of the 
bills, and that they were payable in Boston. 
In my judgment, no action could be main- 
tained until after a demand was made in 
Boston, and a dishonor there. The decision 
of the house of lords in the great case of 
Rowe V. Yoimg, 2 Brod. & B. 163, 2 Bligh, 
391, settled this, as to inland bills, upon 
principles, which strike my mind as irresisti- 
ble. And there cannot, I believe, be found a 
single authority, that denies it in relation to 
foreign bills. It would, in my humble judg- 
ment, be a monstrous doctrine, to hold, that 
upon a bill drawn upon England, and accept- 
ed here, payable in England at a particular 
time after date, the holder might maintain 
an action against the acceptor without trans- 
mitting the bill to, or asking payment in Eng- 
land. 

I have looked into the Code of Commerce 
of France, to ascertain, whether any differ- 
ent rule is there established; for, as these 
bills were contracts made in Fiunce, and the 
acceptances in France, the rights and re- 
sponsibility of the acceptor may, in some 
measure, depend upon the laws of France, 
although payment is to be made in Boston. 
What I have been enabled to find, satisfies 
me, that by the law of France, in cases of 
this nature, there must be a demand of pay- 
ment of the bills at the place assigned, and a 
protest of dishonor, before a suit is maintain- 
able against the acceptor. The 123d article 
of the Code of Commerce declares, that the 
acceptance of a bill of exchange, payable in 
another place than that of the residence cf 
the acceptor, must indicate the domicil, 
where the payment is to be made, or the pro- 
test in case of non-payment Another arti- 
cle (article 173) requires a protest to be made 
in cases of non-payment; and another (arti- 
cle 184) declares, that interest on tne princi- 
pal of the bill of exchange, protested for non- 
payment is due from the date of the protest 
These articles seem to me to close all contro- 
versy on this point They show that there 
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is no default in the acceptor, which puts 
him in mora, or default, until a demand and 
protest at the place of payment 

I therefore overrule the motion for a new 
triaL 
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PICQUET et al. v. SWAN. 

[3 Mason, 469.] i 

Circuit Court D. Massachusetts. Oct Term- 
1824. 

AcTioxs— Misjoinder of Pakties— Suit by Fon- 
tiGN Admin isTKATOR. 

1. Where the plaintiff joined counts on a bill 
of esehange as indorsee, with counts on bills 
of exchange "as benefidary heir and adminis- 
trator of the estate of J. 0. P. deceased," by the- 
law of France, and thereby proprietor of thfr 
bills, it was held, that the latter counts were in 
nis representative character, and there was a 
misjoinder. 

2. In such a case the plaintiff cannot sue on 
the bills of the intestate in the circuit court 
without taking out letters of administration in. 
Massachusetts. 

[Cited in Taylor v. Barron, 35 N. H. 495. 
Gited m brief in Reel v. Elder, 62 Pa. St 

-,M' ^^*®*^ ^^ Finney v. MeGregory, 102 Mass. 
192, to the point that the courts in Massachu- 
setts will exercise the jurisdiction of granting 
administration on property belonging or debts 
due to persons residing abroad in order to enable- 
them to be collected in the state,] 

Assumpsit on several bills of exchange,, 
drawn by the defendant [James Swan] in 
Paris, payable in Boston, On some of these 
bills the plaintiffs [Cyrus B, Picquet and an- 
other] declared as indorsees; on others they 
declared as having been indorsed to one Jean 
Claude Picquet, the father of the plaintiffs, 
in his lifetime, and after-wards he died; and 
the plaintiffs being his right heirs, by the 
law of France, "accepted the heirship with 
the benefit of an inventory," whereby they- 
became, by the laws of France, "the bene- 
ficiary heii-s and administrators of the es- 
tate" of the said J. C. Picquet at his death,, 
"and joint and lawful and only proprietors" 
of these bills of exchange. The plaintiffs 
were described in the writ, "as aliens and 
beneficiary heirs of Jean Claude Picquet." 
The defendant pleaded in abatement of the 
suit two pleas: 1. That no probate had 
ever been made in any probate court of 
Massachusetts of any last will or testa- 
ment of Jean Claude Picquet, nor any ad- 
ministration there taken upon his estate; 
nor were the plaintiffs administrators there- 
of under any administration taken in any of 
the United States. ' 2. That there is a mis- 
joinder of different causes of action in the 
same suit, viz. some causes in the plaintiffs' 
own personal right, and others in their ca- 
pacity as administrators, executors or heira 
of Jean Claude Picquet The plaintiffs de- 
murred to both pleas, and there was a join- 
der- in demurrer. 



1 [Reported by William P. Mason, Esq.] 
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J. T. Austin, for plaintiffs. ' '- 

Argued tliat the first plea Tvas tad as to 
■some of the counts,' as they were founded on 
indorsements to the plaintiffs personally. 
But all the counts are founded on the per- 
sonal right of the plaintiffs- By the law of 
France the absolute property is vested ^in 
them; and the lex loci governs in such a 
case. 2 Bos. & P. 232; 4 Term R. 184; 3 
Ves. Jr. 200; 1 Bin. 346; 4 Johns. Oh. 460. 
Persons may take by operation of law, and 
in such case may sue in their own names, 
as proprietors, as by virtue of marriage. Dal- 
rymple v. Dalrymple, 2 Hagg. Ecc. 54. So 
foreign assignees, in cases of bankruptcy, may 
sue in their own name and right here, or at 
their election, in that of the bankrupt 4 
Johns. Oh. -460; 1 Bast, 10; 13 Mass. 146. The 
averment in the writ, as to the plaintiffs' 
right as administrators, is misunderstood. 
They are asserted to be beneficiary heirs, 
and administrators, and johit proprietors. 
Administration cannot be taken out by the 
plaintiffs here. They are not in the country. 
Our probate courts have but a limited au- 
thority to gi-ant administration, when there is 
estate left here. The plea does not state, 
that J. O. Picquet left any estate here. These 
biUs are not estate in Massachusetts. The 
second plea is not well founded. The plain- 
tiffs do not claim as administrators of the 
deceased, but in their own right. There is 
no misjoinder of counts. If there wera a 
misjoinder, the suit would be abatable only 
as to part, and good as to the rest. 2 Dow. 
230. 

"W. Sullivan and Mr. Prescott, for defend- 
ant, 

Argued that, if there was a misjoinder, the 
whole suit must be abated, for it was fatal 
to the whole. Com. Dig. "Abatement," G. 4; 
"Action," G; Hob. 88; 2 Lev. 110; 1 Salk. 
10; 3 Inst. Gler. 121; Story, Eq. PI. 54; 2 
Saund. 209, note. The plaintiffs sue in the 
third and fourth counts in a representative 
character. The money if recovered will be 
assets. They do not pretend in these counts 
to sue as indorsees. If not, how otherwise 
can they sue, than as representatives of the 
deceased? By the French law "beneficiary 
heirs" are in fact administrators. Code Nap. 
arts. 718, 724, 731, 739, 774, 775, 778, 782, 784, 
788, 793, 796, 802, 803, 807, 814, 815-842; 1 
Domat bk. 3, tit 2, §§ 2, 3. An administra- 
tor sues as owner, but it is also in autre 
droit. Here the attempt is to vest a right to 
sue by succession, which would only be by 
assignment by the ancestor while living. 
This contract being to be executed in Mas- 
sachusetts must be governed by our law. 8 
Term R. 496; 2 W. Bl. 1260. The case of 
assignees is essentially different American 
decisions are not uniform even on that sub- 
ject in favour of the right of the assigne.es. 
4 Johns. Oh. 460; 20 Johns. 254; [Harrison v. 
Sterry] 5 Cranch [9 U.. S.] 289, If property. 



CCaset No. IIVISS) 'FICQUET: 

passes by assignment, still the assignees 
must sue in the na^me of the assignor of a 
chose in action. A debt due to an assignee 
personally and a debt due to a. bankrupt can- 
not be joined in one- suit. Cowp. 569; 2 
Johns. 342; 1 Johns. 127; 3 Wils. 371. 

STORY, Circuit Justice. It is not necessary 
to consider, how far the pleas in abatement 
are exact in their form, nor whether both can 
be pleaded successively to the writ The 
substance of the objections raised upon the 
pleadings is, 1st that there is a misjoinder 
of different causes of action, some in a per- 
sonal and some in a representative character; 
2d. as to the causes of action in a representa- 
tive character, that no administration has 
been taken out in any court of probate of this 
state. The first objection, though it is plead- 
able in abatement, is fatal also in every stage 
of the suit, if well founded. Com. Dig. 
"Abatement" G 4; "Action," G 1; Chit PI. 
206, 444. The last is properly pleaded in 
abatement; for if the defendant pleads in 
bar, it is an admission, that the, plaintiffs .are 
competent to sue in their representative char- 
acter, if they state such character. In the 
present suit some embarra^ment might arise, 
because the representative character is not 
set forth in the technical language of the 
common law. 

Some doctrines are so -well settlea, that they 
need only to be stated to command assent 
Such is the doctrine, that .in Massachusetts 
no foreign administrator can maintain any 
suit without taking out administration in our 
courts of probate. That principle is obliga- 
tory upon this court sitting in the administra- 
tion of local law. The fact, that no such ad- 
ministration has been taken out by the plain- 
tiffs is admitted by the* demurrer; and there- 
fore the only inquuy is, whether upon the 
pleadings the first objection is maintained. 
In other words, are any of the causes of ac- 
tion Ml point of law brought in a representa- 
tive character? It appears -to me, that those 
in the third and fourth counts clearly are 
so, and can be maintained upon no other 
ground. I lay no stress upon the language- 
of the writ describmg the plaintiffs "as 
aliens and beneficiary heu's of Jean Claude 
Picguet" That allegation may be gotten 
over as mere matter of personal description. 
But the third and fourth counts allege, that 
the bills of exchange therein declared on were 
indorsed to J. C. Picquet in his lifetime, and 
belonged to him at his decease, and that the 
plaintiffs are his right heirs, and have accepted 
the heirship with tlie benefit of an inventory, 
according to the laws of France, and thereby 
have by the same laws become "the bene- 
ficiary heirs and administrators of the estate 
of J. O. Picquet," and as such, "the joint and 
sole proprietors" of the same bills. Now, if I 
am at liberty to examine into the French 
laws, I cannot but know, that this is precise- 
ly a description of an administi-ator in the 
senses of the common law. The civil law 
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tlirows the heirship and administmtion upon 
the heirs of the deceased; and the acceptance 
of it with the benefit of an inventory, is the 
same, as acceptmg it with a liability only 
tov the debts of the deceased, coextensive 
with the assets coming Into the hands of the 
heir. But the counts ^plainly state the death 
of the holder of the bills, and the right as- 
serted is a derivative right under him by 
operation of law after his decease. It is 
therefore not a personal right of the plaintiffs 
upon the transfer inter vivos; but a right 
claimed in virtue of a representation of the 
■ deceased under the French laws, which makes 
the plaintiffs successor to the property in 
the bills. Under these circumstances the 
plaintiffs must be deemed to sue here, as ad- 
ministrators of the property of the deceased; 
and therefore- the objections are maintained 
in their fullest extent. There is a misjoinder 
of counts and the want of a rightful admin- 
istration under our laws. The French laws 
may prescribe how rights shall pass to prop- 
erty of the deceased in that country; and we, 
out of comity, may recognise the like rights as 
to his property here. But the mode of institut- 
ing and pursuing remedies must be decided 
by our laws. Judgment must be for the de- 
fendant on the demurrers. Judgment accord- 
ingly. 

[NOTE. Subsequently Cyrus B. Picquet 
sought by foreign attachment to subject to the 
payment of his daim certain property before 
conveyed by James Swan to his wife, who at 
This time was deceased, having conveyed the 
same for the benefit of her three daughters, 
ihe case agamst the trustees was dismissed, 
^ase ISio. 11,133. Later it was held that Swan 
had not been properly served with process. The 
action was dismissed. Id. 11,134. Antonio F. 
Ficquet then, as administrator of his deceased 
father,. Jean Claude Picquet, filed his bill in 
equity against Swan and the other defendants 
m the attachment case. Swan, being out of the 
junsdietion of the court (in France) refused to 
appear and answer. The ease was heard upon 
"?^1^'^?„*<' dismiss because of the inability of the 
plaintiff to procure the necessary parties before 
the court. Before granting the motion theplain- 
titt was allowed additional time in order to pro- 
cure _ Swans appearance. Id. 11,135. Swan 
died m 1831, and after his death a judgment at 
law was obtained against his administrator. 
Case unreported. A motion for a new trial was 
overruled. Case No. ll.lSl.J 
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PICQUET V. SWAN et al. 

[4 Mason, 443.] i 

Circuit Court, X). Massachusetts. Oct Term 
1827. 

Trustee Process— Act op Massachusetts, 1794 

PosT-NuPTiAL Settlements — Power of Ap- 
pointment— New Trusts — Wipe's Separate 
Estate — Will of Feme Covert. 

1. Of the true nature and extent of the trus- 
tee process authorized by the statute of Massa- 
chusetts of 1794 (chapter 65). 
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2. It seems that it does not authorize an at- 
tachment .of any property which is not tangible, 
ana might be levied upon on execution, if dis- 
covered, or of any debts or credits, where the 
trustee sets up any title or daim adverse to 
that of the debtor; for example, where the 
brustee claims under a post-nuptial settlement 
by the debtor. 

3. Of the general validity of post-nuptial set- 
tlements. A post-nuptial settlement, made by 
a stranger upon the wife, is good, unless ex- 
pressly dissented from by the husband. A post- 
nuptial settlement made by the husband upon 
his Wife, if for a valuable consideration, is valid; 
and even if voluntary, if bona fide, and the hus- 
band be not indebted at the time, or it be not 
disproportionate to his means, taking his debts 
and his situation into consideration, it is valid. 

[Cited in Bamett v. Goings, 8 Blackf. 286: 
Gassett v. Grout, 4 Mete. (Mass.) 488.] 

4. In such a post-nuptial settlement a power 
of appointment and to create new trusts may be 
reserved to the wife, toties quoties, and it is no 
objection to it or to the title derived under the 
secondary trusts and appointments. 

5. Where such a power of appointment is ab- 
solute and universal in its terms, the wife may 
exercise it, and create new estates on new trusts. 

6. The income or profit arising to the wife 
from such post-nuptial settlements follows the 
nature of the principal estate, and cannot be 
taken by the husband or his creditors, but be- 
longs to the wife, and is subject to the control 
and disposition of the wife. It is her separate 
property, and when invested by her, will be 
protected for her use. Into whose-soever hands 
it comes, it is clothed with the trust for her, 
and not for her husband, even when no trustees 
are expressly provided for in such a case. 

7. If a wife, under such circumstances, lives 
separate from her husband, the furniture &c 
of her house will be presumed to be purchased 
out of her own property; and will not, on her 
death, go to her husband, or his creditors; but 
to her own appointee. 

8. What circumstances furnish presumptions 
of exclusive ownership of furniture &c. in the 
wife. 

9. Where the persons sued as trustees of the 
husband, claim title as appointees and trustees 
under the will of the wife, and the will has not 
been admitted to probate, they cannot be ad- 
judged trustees. 

10. The will of a feme covert under a power 
reserved m a settlement, must be proved in our 
courts of probate before it can be acted upon 
elsewhere, exactly as the wills of persons sui 
3^^?- ."^^e courts of probate have exclusive ju- 
risdiction of such questions. 

[Cited in Cassels v. Vernon, Case No. 2,503,] 
[Cited in Allison v. Smith, 16 Mich. 422 

Cited in brief in Cutter v. Butler, 25 N. H 

350.] 

11. If a feme covert gives a legacy in her will 
to her husband, out of her separate property, 
for his maintenance, under a power of appoint- 
ment, the executors are not liable to be attached 
as trustees of the husband until after a probate 
of the will, and the taking upon themselves the 
administration thereof. An executor is not lia- 
ble to be charged as the trustee of a legatee, in 
a foreign attachment. 

[Cited in Stratton v. Ham, 8 Ind. 87. Cited 
in brief in Short v. Moore, 10 Vt. 448.] 

1^ Qusere, if a legacy given by way of an- 
nuity to a husband for his maintenance can be- 
attached in the hands of the executors. Is not 
such an annuity in its very nature a sum to be 
paid personally to the husband by the executors- 
as the bounty of the testator? 
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13. Property pledged, and on which the party 
Tias a lien, is not liable to be attached by a trus- 
;tee process. „ _ „_t 

[Cited in Briggs v. Walker, 21 N. H. 77.] 

14. Qurere, whether a wife making advances 
■out of her separate property to her husband, 
upon an hypothecation of his personal . estate, 
may,not, in equity, hold the same as agamst ms 
-creditors. 

15. A trustee may, in a foreign attechment 
iprocess, set ofE against a debt or claim due from, 
him to the debtor, any claim he has against the 
debtor, which he could set off in an adverse suit 
«.t law brought by the debtor himself. 

[Cited in Allen v. Hall, 5 Mete. (Mass.) 266; 
Capen v. Alden, Id. 271.] 

16. Where persons, sued as trustees in a for- 
eign attachment, assert an adverse title to the 
pronerty in a third person, as her separate proi>- 
-erty, they are not bound to answer how they 
tave disposed of it, for her use, from time to 
time, 

[Cited in Wright v. Foord, 5 N. H. 180.] 
. [17. Cited in Cutter v. Butler, 25 N. H. 350, 
:359; Marston t. Isorton. 5 N. H. 210. And 
cited in brief in Fisher v. Kimball, 17 Vt. 325, 
^0 the point that at common law a will by a 
■married woman disposing of her freehold es- 
tates is void.] 

[18. Cited in SestcL. v. Amos, 39 Mich. 699, 
to the point that there must be a clear admis- 
sion of goods, efEects, or credits not disputed 
■or controverted by the supposed trustees, before 
they can be truly said to have them in deposit 
■or trust.] 

[19. Cited in Crossman v. Crossman, 21 Pick. 
^ to the point that the statements in the trus- 
tee's answer are to be taken as true, and that 
this rule extends to assertions made on his be- 
lief of facts derived from other sources of in- 
formation, as well as from his personal knowl- 
■<edge.] 

This was a foreign attaeliment, commonly 
•<ajlled a trustee process [brought by Cyrus 
B. Picquet]. The principal debtor [James 
^wan] did not appear, or make any defence 
in the cause; and it came on to be heard up- 
-on the answers made by the trustees, who de- 
nied that they had any property of the debt- 
■^r in their hands liable to attachment; and 
having made a special disclosure of all the 
facts, moved the court for their discharge. 
'The motion was resisted. [The plaintiff had 
previously failed to obtain judgment in an 
action of assumpsit. Case No. 11,132.] 

J. B. Davis and J. T. Austin, for plaintifC. 

William Sullivan and William Prescott, 
^or trustees. 

STORY, Circuit Justice. This suit is 
:brought by the plaintiff, an alien and subject 
■of the king of France, against James Swan, 
.a citizen of this state, as principal debtor, 
and against certain persons who are sum- 
rmoned, as his trustees, viz. Harrison G. Otis, 
William Sullivan, and Hepzibab C. Howard, 
to recover the amount of certain bills of es- 
'Change belonging to the intestate, and, yet 
^ue and unpaid by Swan. The process is 
familiarly known among us by the appella- 
tion of the trustee process, and is more gen- 
•erally known elsewhere by the appellation of 
foreign attachment It has its origin in the 
:Statute of 1794 (chapter. 65), which provides, 
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that any creditor, entitled to an action 
against his debtor, "having any goods, ef- 
fects, or credits, so entrusted, or deposited in 
the hands of others, that the same cannot be 
attached by the ordinary process of law, may 
cause not only the goods and estate" of the 
debtor "to be attached in his own hands or 
possession &c., but also all his goods, effects, 
and credits so entrusted and deposited," &c. 
by an original writ, by which the debtor and 
the supposed trustee are summoned to ap- 
pear, and answer to the suit in the manner 
prescribed by the act. In the present case 
the principal has not yet appeared; but the 
persons sued as trust'ees have appeared pur- 
suant to the statute, and have made regular 
disclosures of facts under oath; and they 
now demand that they be discharged from 
the suit, upon the ground, that these disclo- 
sures establish, that they have no goods, ef- 
fects, or credits of the debtor entrusted or 
deposited with them in the sense of the stat- 
ute. The case, so far as respects them, is 
to be tried upon their answers, and no evi- 
dence aliunde is admissible to controvert or 
explain the facts stated therein. This is the 
known course under the statute, and has 
never been broken in upon by the legislature, 
except in a class of cases not necessary on 
this occasion to be noticed. I own that I 
am one of those, who are not inclined to give 
a larger operation to the statute than what 
its words clearly import. It is an extraordi- 
nary process, and from its very nature can 
affdrd but a very imperfect administration 
of rights and remedies as to the litigant par- 
ties. Nor as far as my limited experience 
has gone, has it enabled me to say, that in 
complicated transactions, where various and 
conflicting rights have beeu brought foirward 
for controversy, the result has in a general ' 
view been such as entitles it to peculiar pub- 
lie favour on account of its advancement of 
public justice. Cases, like the present, full 
of nice law and refined equity, would seem 
hardly within its scope, and are far more fit- 
ted to be decided upon a bill in equity, where 
all the parties in interest may be brought be- 
fore the court, and the whole facts may be 
put in controversy, and supported or repelled 
by the answers of the parties, as well as by 
evidence drawn from disinterested sources. 
If I were called upon to put a construction 
upon the words of the statute for the first 
time, I should not hesitate .to say, that it was 
meant to be limited altogether to cases 
where goods and effects, such, as are liable 
to execution in ordinary cases, and are tangi- 
ble, corporeal property, were in the hands 
and possession of the supposed trustee, for 
the sole use and benefit of the debtor, and 
under no claim of right or interest therein, 
contested or uncontested on the other side; 
or to acknowledged deposits of money or 
credits admitted, as real balances due from 
the trustee in money transactions or matters 
in account, between the trustee and the debt- 
or. And that it did not extend to cases 
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where the trustee controverted the right of 
the debtor to any such goods, effects, or cred- 
its altogether, or asserted any adverse inter- 
est, title, or claim. This appears to me the 
true intention of the statute, as it is ex- 
pounded by the simple words of the enact- 
ing clause, and more fully by the recital of 
the preamble. Whether decisions have gone 
to an extent beyond this reach of the words, 
it is not now necessary to consider. If they 
have, it may become my duty to follow them 
in the administi-ation of local law; but I 
should hesitate much, before I should take 
a single new step, or make any new inroads 
upon the natural meaning of the words. Es- 
pecially should I feel an almost insuperable 
repugnance to such a step, when it might 
vitally affect the Interests of third persons 
not before the court, who, in the character of 
cestuis que trust, or beneficial proprietaries, 
might have their rights concluded without 
any legal opportunity of presenting their 
Avhole merits. The foreign attachment cus- 
tom of the city of London is probably the 
common origin of the statute process in the 
different states of this Union; and it is quite 
apparent, that the principles of that process 
have never been supposed to reach cases, 
where there were any trusts set up by the 
party in favor of third persons. See Com. 
Dig. "Attachment," C, D; Blacquiere v. Haw- 
kins, 1 Doug. 378. See, also, Barnes v.. Treat, 
7 Mass. 271. In the present case it is most 
manifest, that all the parties in interest are 
not before the court; and that if the merits 
of the whole proceedings spread upon the 
record are to be examined into, and decided 
upon, it is quite probable, that the lights of 
third persons may be most materially affect- 
ed. I throw out these suggestions, not for 
the purpose of escaping from a decision upon 
the general questions presented in the cause, 
and which have been argued with so much 
ability and learning; but with the hope, that 
they may attract the attention of abler 
minds, valere quantum valere possent. 

The first question presented by the dis- 
closures arises from the post-nuptial settle- 
ments stated in the case. The first is by an 
indenture tripartite of the 14th of June, 1796, 
between John Coffin Jones, of the one pait, 
James Swan and Hepzibah his wife of the; 
second part, and Henry Jackson and Joseph 
Russell of the third part, reciting that Jones 
had on that day transferred to Jackson and 
Russell 86,000 dollars, of the fi.ve and a half 
per cent, stock of the United States, in trust 
for the said Hepzibah, with the consent of 
her husband. The trusts expressly author- 
ize her to receive the whole, principal and in- 
terest, to her separate use during her cover- 
ture, and to dispose of the same as she may 
please, during her life-time, and afterwards 
to appropriate the same to such persons as 
she should by deed, or by any writing pur- 
porting to be a last will and testament, limit, 
direct, and appoint. It does not appear, 
from any recital in this indenture or other- 
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wise, from whom the property so placed in 
trust was derived. Another indenture wa& 
executed between the same parties on the- 
2oth of April, 1797, by which the additional 
sum of 6,000 dollars on the same stock was 
secured to Mrs. Swan upon the like trusts. 
On the 10th of October, 1796, an indenture- 
was made between Heni-y Jackson of the 
first part, John C. Jones and Joseph Russell 
of the second part, and Mr. Swan and his 
wife of the third part, whereby certain real 
estate and mortgage seciu-ities thereon, then 
held by Jackson, were conveyed to Jones and 
Russell, upon tnists substantially similar in 
effect, though vai-ying in some of the provi- 
sions from those before mentioned, and in- 
cluding a power of appointment of such es- 
tates by Mrs. Swan. I do not dwell on 
them, because nothing particularly grows out 
of them in the present controversy. By an- 
other indenture between the same parties, 
executed on the 20th of November, 1797. 
certain other lands were conveyed upon the 
like trusts. On the 28th of July, 1798, by 
another indenture. General Jackson conveyed 
certain other lands to Jones and Russell upon 
like trusts. Neither Mr. Swan nor his wife 
were parties to this indenture; but by a 
deed of the 16th of July, 1800, he gave his 
assent thereto. In this last indenture are- 
contained the estate called the Greenleaf es- 
tate, now the Washington Gardens, and also- 
the Mount Vernon Lands, so called, in Bos- 
ton. 

Mrs. Swan, pursuant to her power of ap- 
pointment during her life-time, made sundry 
conveyances of the real estates above-men- 
tioned, upon like trusts, for her sepai-ate use,, 
which lands, by intermediate conveyances, 
came to the trustee, William Sullivan; and 
by aa indentxire of three parts, made on the- 
30th of March, 1825, between the said Wil- 
liam SuUivan of the first pait. Jonathan 
Amory, Richard Sullivan, and James Sulli- 
van of the second part, and James Swan of" 
the third part, the same estates were con- 
veyed to the said parties of the second part, 
upon like trusts, and for the purpose of en- 
abling Mrs. Swan to execute an appointment 
thereof, in the nature of a last will and testa- 
ment. On the 2oth of April of the same 
year, another indenture was made between 
the trustee, William Sullivan, of the one pai't 
Feter O. Thacher and James Sullivan of the 
second part, and James Swan of the third 
part, whereby certain personal estate, then ii> 
the hands of the said William Sullivan, be- 
longing to Mrs. Swan, and for her separate 
use, was conveyed to the parties of the sec- 
ond part, for the separate use of Mrs, Swan, 
and to enable her to dispose of the same in 
her life-time, and afterwards by deed, or by 
writing, purporting to be her last will and 
testament, to appoint, direct, and dispose of 
the same. There was a supplementary 
agreement of the same date, between the 
same parties, containing further provisions 
respecting futm-e personal estate, which. 
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might accrue to Mrs. Swan,. and the invest- 
ments of the property already assigned by 
the preceding indenture. Mrs. Swan, in pur- 
suance of these several indentures, made a 
ceitain instrument, purporting to be her last 
■will and testament, dated the 29th of April, 
1825, and thereby executed, in the fullest 
manner, her powers of appointment over the 
real and personal property, which passed un- 
der all the indentures above-mentioned. By 
this testamentary instrument she bequeathed 
the whole of her real and personal estate to 
William Sullivan, Harrison Gray Otis, and 
William Foster Otis, whom she also made 
her executors, in trust, to pay certain legacies 
and annuities, and to distribute the residue 
among her three daughters, with the usual 
powers of sale, &e. Mrs. Swan died in Au- 
gust, 1825; and this testamentary instrument 
has never yet been proved "and allowed in 
any probate court in Massachusetts; and the 
executors have not as yet applied for pro- 
bate, or taken upon themselves the discharge 
of the trusts therein contained. It is further 
alleged, in the answer of William Sullivan, 
that James Swan assented to the making of 
the same testamentary instrument, when the 
same was made, and since the decease of 
Mrs. Swan he has also assented to the same, 
and accepted the provision therein made for 
his benefit. There is no proof, in the an- 
swers, what was the true origin of the va- 
rious settlements above stated. The trus- 
tees do not undertake to state them, express- 
ing their own ignorance of the subject.. At 
the same time, two of them assert,, that Mrs. 
Swan originally possessed by devise, from a 
Mr. Dennie, an estate, real and personal, be- 
yond the amount of that included in all the 
settlements, which was received by Mr. 
Swan, and lost in his commercial enterprises; 
that he subsequently retrieved his fortune, 
and became possessed "of great wealth; and 
that, if these settlements were made out of 
his property, they were made as a compensa- 
tion for the property of his wife, so received 
and lost by him, upon the plahi principles of 
equity and justice. 

Now, upon this summary exposition of the 
facts, stated in the answers, the question 
arises, whether these post-nuptial settle- 
ments are, or are not, valid in point of law. 
If valid, their importance, in the future in- 
quiries in this cause, will presently be seen. 
Upon any view,, which I am able to take of 
tlie facts now before the court, and it is up- 
on these facts only that I am permitted to 
judge, there does not seem the slightest 
grojind to impeach these settlements, or any 
of them. Nothing is more clear, both upon 
principle and authority, than that a post-nup- 
tial settlement, made by a stranger upon a 
wife, is good and operative, in point of law, 
unless it is dissented from by the husband. 
And in this case we have the assent of the 
husband, expressed in the most formal man- 
ner, by becoming a pai'ty to most of the in- 
struments, and by yielding, his positive assent. 
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in all other eases. If,- therefore,, these set- 
tlements were made out of their own prop- 
erty, by strangers, for the benefit of Mrs. 
Swan, they are ineontroyertibly good. And 
certainly the court cannot judicially say, 
that such was not the real posture of ihe 
case. There is nothing, by which the court 
is at liberty to say,' that the property, so se- 
cured and sfettled, was derived from Mr. 
Swan. I may conjecture, that it was so, 
or might have been so, if I were at liberty 
to deal with conjectm-es upon subjects of 
such grave importance. But the law has- 
wisely prohibited any latitude of this sort. 
The court must deal only with facts, stand- 
ing upon the face of the record. And after 
thirty years, when many of the parties ai-e 
dead, in an examination of persons, not orig- 
inally connected in privity with these settle- 
ments, it would be the exti-eme of rashness^ 
to adventure upon such perilous presump- 
tions. But, supposing the propeity so set- 
tled were derived from Mr. Swan; it by no 
means follows, that these settlements are 
open to impeachment on that account. It 
is common learning, that a post-nuptial set- 
tlement may be made for a valuable consid- 
eration, by a husband, upon and for the- 
benefit of his wife. And even a voluntary 
settlement, without such valuable considera- 
tion to support it, would be upheld, if the 
husband were not in debt at the time, or the 
settlement were not disproportionate to his 
means, taking into view his debts and iiis. 
situation.. In short, if the settlement were 
bona fide, reasonable, and clear of any in- 
tent, actual or constructive, to defraud cred- 
itors, it would be valid. I do not pretend 
to cite the cases on this subject. The doc- 
trine will be found stated, with admirable 
clearness and accuracy, in the excellent C!om- 
mentaries of Mr. Chancellor Kent (3 Kent,. 
Comm. 145), and in the treatises of Mr. Ath- 
erley on marriage settlements (chapter U, pp.. 
155, 175, 176), and Mr. Roper, on the law 
of property between husband and wife (chap- 
ter 8, § 2, pp. 301,, 304, 306, 307, 309, etc). 
The subject is also vei*y amply discussed in 
Eeade v.. Livingston. 3 Johns. Ch, 481, and 
Sexton, v. Wheaton, 8 Wheat. [21 U. S.] 229. 
See Battersbee v. Farrington, 1 Swanst 106; 
Kidney v. Coussmaker, 12 Yes. 136. It is 
the less necessary to dwell on this point, be- 
cause the counsel for the plaintiff have, with 
great frankness and propriety, admitted the 
general law on this subject, and also, that 
they are not able to persuade themselves, 
upon the facts stated, that enough appears to 
entitle the court to overtm-n these settlements: 
This appears to me a conclusion altogether 
iiTesistible. The same observations apply 
with equal, nay, with increased force to the 
devises to Mrs. Swan, in Gen. Jackson's will 
in 1809; for all these devises expressly refer 
to the antecedent settlements, and give the 
whole property upon similar trusts. It ap- 
I pears to me, that his will is sufficiently cer- 
■tain, in every particular necessary to give 
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-effect to the devise, and establish the trusts. 
"Id certum est, quod eertum reddi potest" 
In the construction of wills, courts of law, 
■as well as of equity, grant a most favourable 
consideration to the intentions of the testa- 
tor, and W01 give them form and eflBciency, 
as far as they may, consistently with princi- 
ple, however imperfectly such intentions 
may, in a technical sense, be brought forth 
■and embodied. But it is argued, that how- 
■ever good these post-nuptial settlements may 
have been in their origin, yet if they have 
since been abandoned or extinguished in 
point of law, the property thereby secured 
falls with them, and reverts to the power and 
use of the husband, and is attachable by his 
■creditors. In support of this prop{^itlon it 
is said, that the original power of appoint- 
ment secured by them to Mrs. Swan, did 
not authorize her to create new estates upon 
new trusts, with powers of appointment re- 
served to herself toties quotiesj and that 
when once she had exercised her original 
power of appointment it was gone forever, 
and no reservations, in the instruments so 
executing it, of new powers of appointment, 
were valid; in short, that such successive 
powers and trusts were void, unless provided 
for in the original post-nuptial settlements. 

Now, if the argument itself were well 
founded, in point of law, that no such new 
powers of appointment could be successively 
exercised, unless provided for in the original 
settlements; yet the consequence, deduced 
therefrom, would not follow. In a court of 
equity it is impossible, that an instrument, 
affecting to execute a power of appointment 
but disappointed in all its objects and in- 
tentions, would be held a valid execution of 
the power. If the estates appointed, cannot 
be created and possess life, as the appointor 
intends and provides; if the estates are cre- 
ated as trusts, and not as beneficial estates, 
and yet cannot prevail, except as absolute, 
beneficial estates, under the power, the true 
manner, In which a court of equity would 
<;ontemplate them, would be, as mere nulli- 
ties, and void executions of the power. It 
would certainly not create beneficial estates 
in the appointees, where none were intend- 
ed; or make those interests absolute, which 
were expressly declared to be conditional. 
It would, on the other hand, hold, that the 
power of appointment was not well executed, 
because the manner of execution was be- 
yond, and exceeding the power. But it ap- 
pears to me, that the argument itself pro- 
ceeds on a false foundation. This is not 
the case of a power limited in its effect and 
means, and bound to precise estates and 
purposes. The power of appointment in 
Mrs. Swan, in all these settlements, is con- 
templated as absolute, covering the whole 
title and interest in all the property, with- 
out control or condition. Now, no position 
is more clear, than that he, who possesses 
the whole power of disposal, may exercise it 
partially. The absolute owner may part 
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"With the wioleor part of his rights, upon 
conditions or limitations, for beneficial, or 
for fiduciary interests. This principle re- 
sults from the very nature of absolute own- 
ership over property; and, of course, includes 
all modifications short of an absolute dis- 
position of the whole interest To enti- 
tle Mrs. Swan to dispose of her separate 
property under th^e settlements, upon new 
trusts and new appointments, it was not 
necessary to provide, in the original setUe- 
ments, for such successive trusts and ap- 
pointments. The law silently annexes such 
rights, as of course, to the general dominion 
and absolute ownership, reserved by those 
settlements to her, over the property as her 
own separate property. In either view, then, 
the argument is unmaintauiable. See Jaques 
V. M. E. Church, 2 Johns. Ch. 543; 17 Johns'. 
548. 

In the next place, it is argued, that, how- 
ever valid may have been the original set- 
tlements, or subsequent trusts, still the mo- 
ment the proceeds, or income, arising from 
the property so secured, were paid by the 
trustees into the hands of Mrs. Swan, they 
ceased to be trust funds, and were immedi- 
ately liable to attachment as her husband's 
property, in the same manner, as if they 
had been hei^ property, not secured by trusts. 
This proposition is utterly untenable in a 
court of equity. It involves, in effect, a to- 
tal defeat of the original trusts, xhese 
trusts were to secure the income and pro- 
ceeds to the sole and separate use of Mrs, 
Swan, with an unlimited power to dispose 
of them as a feme sole. Nothing is more 
cleai', than that the separate property of a 
feme covert, secured or given to her sep- 
arate use, will be upheld for her use by a 
court of equity. Into whose ever hands the 
same may come, whether of a stranger, or 
even of the husband, if it comes clothed 
with the trust, and with notice of it, the 
party, so possessing it, becomes a trustee 
for the feme covert It is in no sense the 
property of the husband, and can never be- 
come his, except by a voluntary appropria- 
tion of it to his use by the wife herself. She 
may invest it as she pleases; and appropri- 
ate it to furniture, or pictures, or plates, or 
jewelry, or bank stock, or other securities, 
or personal ornaments, or paraphernalia, still 
it is her own, and cannot be touched while 
she retains her power and dominion over it 
For these principles I do not cite particular 
authorities. They are spread everywhere 
over the doctrines on this subject, which have 
been long entertained by courts of equity, 
and are now generally considered as incon- 
trovertible. Indeed, the moment courts of 
equity decided, that femes covert could hold 
separate property to their own use, as femes 
sole, it was a necessary consequence^ that 
the protection of it should be as universal 
as the right The principle is not even con- 
fined to cases, where trustees are appointed 
to preserve the trust; but it extends to cases, 
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where no trustees are interposed, and yet 
the nature of the property, or the express 
provisions of the donation, direct it to be for 
the separate use of the -wife. Even the hus- 
band himself will, in such cases, be adjudged 
a trustee for the benefit of his ^ife. See 
Bennet v. Davis, 2 P. Wms. 316; Fettiplace 
V. Gorges, 3 Brown, Ch. 7; 1 Ves. Jr. 46; 
Rich V. Cockell, 9 Ves. 369; 1 Thorn. Co. 
Litt. 132, note n; 3 Thorn. Co. Litt. 309, note 
o; Id. 314, note r; Ath. Mar. Sett. e. 21, p. 
330; Id. c. 22, p. 334; 1 Madd. Gh. Prae. 376; 
2 Hop. Husb. & Wife, pp. 179, 184, 185, 226, 227, 
c. 19; Id. c. 17, § 3, b, 140. 143; Id. p. 151, 
etc., c. 18; Jaques v. M. E. Church, 2 Johns. 
Oh. 543; 17 Johns. 548; 2 Kent, Comm. 136, 
etc. In the next place, it is argued, that 
the personal propei*ty in the possession of 
Mrs. Swan, at the time of her decease, is 
to be deemed her husband's; and especially 
the furniture, books, silver plate, and pic- 
tures, which are stated in the answers. 
Now that depends altogether upon the ques- 
tion, whether these were her own separate 
property at that time, either by original 
purchase from her own separate property, 
or as proceeds of her original property, or 
by any other equitable title as against her 
husband. E^or if they were, they are not lia- 
ble to attachment as her husband's property, 
but must pass according to her own ap- 
pointment and disposition of them. 

We are therefore necessarily led to the in- 
qnury, whether the furniture, bopks, silver 
plate, and pictures, above mentioned, are the 
separate property of Mrs, Swan. It is said, 
that prima facie these ought to be presumed 
to be the property of the husband, because 
found in his family, and he, beuig a man of 
fortune in 1796, might well be presumed to 
have purchased them as a part of his family 
establishment Such a presumption might 
arise under ordinary circumstances. But 
there are various . circumstances in the pres- 
ent case, which repel the inferences deducl- 
ble from the ordinary relation of husband 
and wife. In the first place, Mr. Swan left 
America in 1798, and has never suice return- 
ed. His absence abroad was volimtary un- 
til the year 1808; and it has, since that peri- 
od, been compulsive, he having been, during 
all the intermediate time, in prison in France, 
under an arrest by civil process, and as we 
are given to understand, upon an execution for 
debts. During the whole of this period (except 
during a visit of his wife to France in 1804), 
he has left the whole of his family under 
the control and management of Mrs. Swan, 
who has maintained them out of her separate 
property; and Mr. Swan has never, at any 
tune. Interfered with the furniture, books, 
plate, or pictures, which were in her posses- 
sion. For a considerable part of this period, 
almost for twenty years, he has been a dis- 
tressed man, not without means indeed, but 
embarrassed and in difficulties; and Mrs. 
Swan has advanced him, out of her separate 
property, not as a gift, but as a debt, or loan, 



CCase No. 11,133) PICQUET 

between thirty and forty thousand dollars- 
In the next place, none of the furniture has- 
been traced back to a period antecedent to 
the settlement in 1796; and from the facts- 
in the case, it is most apparent, that a great 
portion of the old furnitm-e was sold by Mrs. 
Swan, and new furniture purchased by her on. 
her occasional changes of residence, and to 
furnish her new houses. No means are pre- 
tended for such purchases, ^cept out of ber 
separate property; and if so purchased, it 
remains her sole property. The two iron bed- 
steads referred to in the supplementary an- 
swer of Mrs. Howard, are the only articles- 
of furniture now remaining, which are knoT,va 
to have been in existence in 1796; and these- 
are now in the Dorchester house, where they 
were in, that year. They have never beoa 
taken into possession by any of the parties- 
now before the court, except as property sup- 
posed to belong to Mrs. Swan, and to be dis- 
posed of by her will, and shut up for preser- 
vation. In the third place, Mrs. Swan re- 
mained in the possession of all the furniture, 
plate, books, and pictures, claiming the same- 
as her own separate property, and exercising 
all sorts of acts of ownership over them by 
sale and otherwise, without any Interveution. 
of her husband, from the time of her hus- 
band's departure from America, in 1798, un- 
til her death, in 1825, a period of twentj-- 
seven years. Such a possession, so notorious, 
and open, under circumstances like the pres- 
ent, furnishes a very strong presumption of 
right on her part See Gore v. Knight, 2 
Vem. 535. In common cases of persons not 
under coverture, it would afford an irresisti- 
ble presumption of right This presumption, 
of right and acquiescence on the part of Mr. 
Swan, up to the period of her death, admits- 
of various corroborative explanations. It may 
have arisen, if the furniture, plate, books, and 
pictures were in 1796 the property of Air. 
Swan, that they were contained in some dis- 
tinct settlement of the personal estate on 
Mrs. Swan, which has since been lost Or 
they may have been subsequently purchased 
by her of her husband, out of her separate 
property, to reheve his necessities, and thus,, 
equitably, have vested an exclusive intertst 
in her. Or they may have been taken ana 
held by her as equitable security, with LiS: 
assent pro tanto, for advances made to him. 
, And if since purchased, they may have been- 
purchased by her out of her separate proper- 
, ty, and used to grace her residence, as means- 
suited to her own fortune and rank in life. 
The answers of the trustees embody various, 
explanations of this nature, which are cer- 
tainly entitled to great weight though Ihey 
explicitly state that they are in total ig- 
norance of the general origin and ownership 
of the property, and the circumstances under 
which it came to Mrs. Swan; but they, at the- 
same time, express an unequivocal belief that 
it was the separate property of Mrs. Swan, 
and did not belong to her husband. In tlie 
fourth place, the recitals in Mrs. Swan's will,. 
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^vhicli have been relied on by the plaintiff's 
<:ounsel, appear to point to this property, aud 
show that she meant to treat it as her sepa- 
rate property, and claim title to it as her own. 
The words, "whereas I am or may be pos- 
sessed of divers chattels, furniture, &c. as 
of my own separate property, which are, and 
were intended, and ought to be, subject to 
my appointment," &c. do not indicate any 
•doubt as to the title; but are esi)ressive 
merely of the status rei, the imderstanding 
■of the testatrix, and the claim asserted by 
her. In the fifth place, as to the plate, there 
is very strong affirmative proof of the abso- 
lute right claimed by her over it for the pur- 
pose of sale; and what is not immaterial, it 
was deposited by her with General Jackson, 
an intimate friend of herself and her hus- 
band, as early as 1802, as her own property, 
and was then recognised by him "as the 
property of Mrs. H, C. Swan.'' It is stated 
■also in Mrs. Howard's answer, that all but a 
small portion of this plate was obtained, or 
first known to the family, after 1796; and 
that even that portion w^as understood to be 
family plate, which came to Mrs. Swan by 
inheritance or bequest. In the last place, 
the trustees expressly assert that, according 
to their best knowledge and beUef, the whole 
■of this property was not only claimed by 
Mrs. Swan, as her separate property, but 
was in fact hers,, so far as they have any 
means of information: That they claim It, as 
such, and not otherwise: That they do not 
admit any right or title to the same in Mr. 
Swan: That they admit no privity with him 
in respect to it; and that they claim title to 
it under Mrs. Swan's will as beneficiaries, or 
trustees, or executors, and utterly deny to 
hold the same in any other character; and 
that the same will has hitherto been delayed 
from probate; and the pendency of this and 
other suits by the plaintiff, has prevented the 
■due execution of the will. 

Against all this, there is nothing but a post- 
mortuary claim of Mr. Swan to the plate, 
books, and pictures; for he lays none to the 
furniture. He never intimated any claim to 
them until after Mrs. Swan's death, and that 
claim is now resisted on behalf of her dev- 
isees and legatees, by the trustees and execu- 
tors appointed by her will. 

Kow upon this posture of the ease, it Is 
impossible for the court to adjudge the par- 
ties sued in this case to be trustees of all, or 
any part of the propei-ty disclosed in the an- 
swers, unless it is prepared to pronounce, 
that it ought so to decide in opposition to 
■claims set up by the trustees, not only ad- 
verse to, but inconsistent with, any title to 
the same in Mr, Swan. It has never yet been 
<iecided, to my knowledge, that in our proc- 
ess of foreign attachment a person can be 
adjudged a ti-ustee of any debtor, who sets 
up a title and interest adverse to that of the 
debtor, and denies his right to any "goods, 
effects, or credits" in his hands. It seems to 
me utterly inconsistent with the professed 
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objects of the statute, to suppose any such 
case to be within its contemplation. There 
must be a privity in contract or interest be- 
tween the parties, to bring any case within 
the reach of that statute. How is it possi- 
ble to say, that any goods, effects, or credits 
are deposited with, or enti-usted to, a party 
by the debtor, when the party has no privity 
with him, asserts his interest to be under a 
third person, who holds an adverse interest, 
and on his own account and for other uses, 
has deposited such goods, effects, and credits 
with the supposed trustee? An attempt to 
push the statute to this extent, would trench 
upon the constitutional right of the parties to 
the trial by jury in all controversies respect- 
ing property; for I know of no cases in 
which, under this process, any such course 
had been used and practised before the adop- 
tion of the convention of 1780. Especially 
it seems to me, that such a course cannot be 
contemplated, when all the parties in inter- 
est, as cestuis que trust, or otherwise, are 
not before the court, and when, from the 
nature of the case, different conclusions on 
the same facts might be legitimately diawn 
by a court and a jury. If ever such a doc- 
trine shall be engmfted into ouc local juris- 
prudence, it win be time enough to consider, 
whether it Is the duty of this court to follow 
it At present I stand upon the ground, that 
it is not, and, as far as I can read the lan- 
guage, it caimot be established upon any 
just exposition of the statute. There must 
be a clear admission of goods, effects, or cred- 
its, not disputed or controverted by the sup- 
posed ti-ustees, before they can be tx-uly said 
to have them in deposit or trust. How far, 
indeed, they may be admitted to set up 
claims in the nature of a set-off against the 
admitted property and credits of the debtor 
in their hands, by way of retainer, or satis- 
faction, or security, is quite a different con- 
sidemtion. If, then, the case stopped here, 
the denials of any property of the debtor be- 
ing clear, and the facts establishing none, 
but adverse claims and interests, my judg- 
ment would at once lead me to pronounce 
that the supposed trustees are entitled to be 
discharged. 

_ There is another difficulty in the case, as it 
is now presented, which forms, in my muid, 
an insuperable obstacle to the charging of 
these parties as trustees. Mrs. Swan's will 
has never yet been admitted to probate; and 
until that is done, it would seem impractic- 
able to act upon the subject-matter of that in- 
strument The supposed trustees In this at- 
tachment, Harrison G. Otis and William Sul- 
livan, are two of the persons named in that 
will as trustees and executors of the prop- 
erty devised therein. The other trustee and 
executor is not even made a party to the 
present attachment Messrs. Otis and Sulli- 
van have not yet accepted the trusts, or tak- 
en upon themselves the duties of executors. 
Their only title to assume either, depends 
upon the validity of that will, as a legal ap- 
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pointment. And they disclaim having any 
possession, actual or constnietlve, of the 
property, except merely as preparatory to 
the assumption of their duties under it, when 
it shall have been duly proved and allowed. 
Indeed Mr. Otis lias never intermeddled, in 
the slightest manner, with the property since 
Mrs. Swan's decease; and all his antecedent 
interests therein, under prior trusts, were de- 
vested by other conveyances made in her 
life-time. Now it is familiarly known, that 
in this commonwealth our courts of probate 
have not only a general, but an exclusive ju- 
risdiction over the probate and allowance of 
all wills, whether they concern real or per- 
'sonal estate. No other court can entertain 
the question of the validity of a will directly 
■or indirectly, whether it be a court of law or 
of equity. Until such probate, no notice can 
be taken of the instrument, l)y whomsoever 
made, as a testamentary paper. If rejected 
or disallowed by the court of probate, as a 
will, it is incapable of being set up else- 
where. If allowed and approved by such 
<;ourt, the probate is, as to its validity, con- ■ 
■elusive upon every other court sitting within 
this jurisdiction. Sitting in the circuit court 
bere, I have no right to entertain any ques- 
tion upon the matter; but must wait until it 
lias been litigated and decided ia the proper 
forum. If, therefore, all the proper parties 
were before the court, and all their interests 
fully represented, it would be impracticable 
for this court to move on with the cause, un- 
til the testamentary instrument of Mrs. Swan 
had passed the proper probate. 

It has been argued at the bar, that this tes- 
tamentary instrument, being made by a feme 
-covert, is not properly and technically a will, ' 
but an appointment in the nature of a will. 
Be it so. It does not change the posture of 
the difficulty. If it be an appointment, it 
purports to be so, as a will; and it must be 
proved, as a will; and if it wants validity, 
as a will, it is utterly void. It is a mode of 
oxecutxng the power of appointment provid- 
-ed for by the indentures of the 30th of March 
and the 25th of April, 1825, and must be 
proved as it purports, that is, as a will. If 
it cannot be so proved, then the whole prop- 
■erty remains in the persons to whom it was 
■conveyed in trust by those indentures; and 
neither of the parties to this attachment have 
any interest or power inchoate or complete 
■over it. Their possession, if it exists at all, 
is a possession for other persons, and not for 
themselves, or for Mrs. Swan. Now, the per- 
sons named in these indentures, or either of 
them, are no parties .to the present attach- 
ment. Surely their rights and interests can- 
not Ije precluded by such an ex parte pro- 
■ceeding as the present. It is perfectly clear 
trom the authorities, that testamentary in- 
■struments, executed by femes covert for the 
■disposal of their separate property under 
powers of appointment, are mattera, in Eng- 
land, of ecclesiastical jurisdiction, and are 
to be proved in the ecclesiastical courts, as to 



(Case No. 11,133) PICQUET 

personal property, (over which alone those 
courts have jurisdiction) before notice can be 
taken of them elsewhere. This is abundant- 
ly shown in the elementary writers and com- 
mentators; 1 Madd. Oh. Prac. 372, 373; 1 
Thorn. Co. Litt. 132, note n; 2 Hop. Husb. 
& Wife, pp. 191, 192, e. 19, § 3. See, also, 2 
Kent, Oomm, 143; Ross, v- Ewer, 3 Atk. 
160, and was acted on in the very recent 
cases of Tappenden v. "Walsh, 1 Phillim. Ecc. 
353, and Temple v. Walker, 3 Phillim. Ecc. 
394. The case of Osgood v. Breed, 12 JNfass. 
525, so far from impugning this doctrine, as 
to the jurisdiction of our probate courts over 
testamentary instruments of this nature, pro- 
ceeds upon the supposition of its existence, 
and assigns very satisfactory reasons (page 
533) why the jurisdiction ought to be exer- 
cised, and that it is exclusive, both as to real 
and personal estate. The non-existence, 
then, of that probate in the present case, (I 
repeat it) seems to me a fatal defect, which 
cannot be cured in this suit, and must de- 
feat the attachment, so far as it seeks to 
charge the parties as trustees of Mr. Swan. 
It has been farther argued, that the par- 
ties are at all events chargeable as trustees 
to the extent of the annuity of 2000 dollars, 
which, by Mrs. Swan's will, is given to her 
lusband. To this argument various answers 
liave been given, and some, if not all of 
them, are conclusive against it. In the first 
place, without a probate of her will, no right 
'to any such legacy can legally attach in him, 
and her executors cannot be liable therefor, 
until they have taken upon themselves the 
execution of the office according to the course 
of our laws. In the next place, an executor 
cannot te charged as trustee of any person 
to whom a legacy is bequeathed by his tes- 
tator; for such a legacy is not "goods, ef- 
fects, or credits," within the meaning of our 
statute of foreign attachments. So was the 
decision of the supreme court of this state in 
Barnes v. Treat, 7 Mass. 271. And for a 
broader reason of public policy, it has been 
held by the same court in Brooks v. Cook, 8 
Mass. 246, that an administrator is not liable 
to be holden as a trustee of a creditor of the 
estate of his intestate; for he derives his au- 
thority from the law, and is obliged to exe- 
cute it according to law. In the next place, 
if an executor might ordinarily be held as 
trustee of a legatee, it is far from being cer- 
tain that he could be so in the present case. 
The bequest is of an annuity of 2,000 dol- 
lars, to be paid in semi-annual payments of 
1,000 dollars to Mr. Swan, during his life, by 
the executors. It can scarcely be presumed, 
that it was not the intention of the testatrix 
that this should be a personal payment for 
the personal comfort and maintenance of her 
husband, and that the annuity itself should 
be placed beyond the reach of any creditors. 
To direct a payment to the creditors of Mr. 
Swan, through the instrumentality of a for- 
eign attachment, would be to defeat the pur- 
poses of the -wilL It would be, in effect, to 
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declare that the executors should not pay 
her hounty to her husband; but should pay 
It to his creditors. If such a course be re- 
pugnant to the manifest intention of the will, 
I do not see how a court of law can intercept 
the bounty of the testatrix, and give it a new 
direction. There is an implied trust in the 
executors to make the payment personal, and 
to retain the money until so paid. And if so, 
what court can be at liberty to overthrow it? 
But if these difficulties could be, as I think 
they cannot be, overcome, there remain be- 
hind other obstacles of no ordinary magni- 
tude. There is, in the first place, the claim 
or lien upon the furniture, plate, books, and 
pictmres for the advance of 6,000 dollars. If 
these things could be deemed in any just 
sense the property of Mr. Swan, as upon the 
answers I think they cannot, stiU they are 
expressly pledged by him in terms perfectly 
unequivocal and certain to the persons who 
have made that advance. The doctrine of 
the supreme court of this state (as I under- 
stand it) is, that property pledged, or under a 
lien, is not attachable on this process. Bad- 
lam V. Tucker, 1 Pick. 389. It has been sug- 
gested, that this point has never been directly 
decided; and that in the case cited it is a 
mere dictum. It may be so; but it is a 
dictum from a learned judge in a court where 
the question must often have been presented 
for decision; and I consider him as speaking, 
not so much to the point, as new, but as one 
perfectly known and settled. But if there 
were no authority in point, it appears to me, 
that the result is the same upon principle. 
In case of a pledge, the pledgee has a special 
property in the pledge, and is not bound to 
deliver it up until his incumbrance is dis- 
charged. And a creditor surely cannot, in 
this respect, have greater rights than the 
pledgor himself. The case of a lien is the 
same in principle. The party is not bound 1o 
take the property as his own, and thus be- 
come a purchaser, and account for the sur- 
plus value; nor is he bound to deliver it upon 
execution, unless his lien is discharged. It 
would be a violation of his rights and contract 
to hold otherwise. It would be to create a 
new contract, and not administer upon that 
which the parties have made. In a general 
sense, goods, which are not attachable by 
the common process, are not attachable by 
this extraordinary process. There may be 
special exceptions, such as that in Clark v. 
Brown, 14 Mass. 271, standing on a peculiar 
ground; but the general principle is, as has 
been stated. Maine Fire & Marine Ins. Co, 
V. Weeks, 7 Mass. 438; Perry v. Coates, 9 
Mass. 537. And goods in pawn cannot be 
taken in execution for the debt of the pawner 
at the common law. Bac. Abr. "Executors." 
p. 175, c. 4. Badlam v. Tucker, 1 Pick. 389, 
400. Then, again, if these things belonged to 
Mr. Swan, there would be very strong groxmd 
to hold upon the cu*cumstances, that there 
was an implied hypothecation of them, as se- 
curity for the advances made by Mrs. Swan. 
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And, If so, a covact of equity would fasten it 
upon the property, and hold in favor of 1 he- 
wife, and her donees, the claim as valid, as^ 
if the advances had been made to a stranger 
out of the separate property. And what a 
court of equity would hold, ought, in favor 
of the parties summoned as trustees, to be- 
now held in their favor. It is expressly as- 
serted in the answers, that the advances of 
Mrs. Swan were not mere bounties to her 
husband, but were charged as debts against 
him. In the rear of these Claims another 
lien is asserted against these things, if the 
properly belongs to Mr. Swan, I refer to the- 
claim of Mr. Sullivan for ?6000 for profes- 
sional and other services, a daJm, of the- 
jusUce of which the court, at least, entertains- 
not the slightest doubt Whether this claim 
constitutes a lien, or not, upon the property^ 
or may be asserted as a set-off, or is other- 
wise equitably to be recognized under this 
particular process, need not at present be- 
decided. The case of Allen v. Megguire, 15 
Mass. 490 (see, also, Jarvis v. Rogers, 15- 
Mass. 389, 406, 414), is against any such lien,, 
or set-ofe. But there is a very material quali- 
fication upon the doctrine of that ease in ai 
later one (Hathaway v. Russell, 16 Mass. 
473, 476), where the court distinctly held,, 
that the trustee may, in a suit of this nature^ 
avail himself of any claims which he has- 
against his principal, and of which he could 
avail himself by set-ofe at the trial, or by a 
set-ofiE of judgments and executions under our 
statutes; claims for unliquidated damages. 
for mere torts only, being excepted. There 
is good sense, equity, and convenience, in thj& 
latter course; but it is not necessary for me,, 
on this occasion, to decide the point; and I 
cheerfully leave it to those courts, which are- 
more familiarly called upon to consider and 
settle questions of this nature. 

In what has been already said, it will be- 
perceived, that no distinction has been taken 
between the two iron bedsteads and the other 
furniture. This is not an accidental, but de- 
signed omission. Upon the facts in the case 
I am unable to distinguish between them and 
the other articles, as to presumption of title- 
from origin, or use, or possession. An excep- 
tion has been taken to the refusal of the trus- 
tees to answer certain questions asked of 
them by the plaintiff; and they have put 
themselves to the court, upon their rights and 
duty in these particulars. Those questions 
go altogether to details, which respect the- 
separate property of Mrs. Swan. The trus- 
tees have expressly sworn, that they possess- 
no property, which they do not claim as the- 
trust and separate property of Mrs. Swan; 
and if so, the plaintiff has no right to inquire- 
further, in what manner her separate prop- 
erty has been, from time to time, disposed; 
of. These are res inter alios acta. 

Such are the conclusions, to which my mind,, 
upon deliberate consideration, has arrived, 
upon the various questions raised at this, 
argument They admit of much more ample 
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discussion and illustration. But being satis- 
fied, that these conclusions are, so far as 
my judgment goes, entirely decisive of the 
case, I have thought it my duty not to keep 
the parties any longer in suspense, when I 
am reUeved fi-om all doubt It is for the in- 
terest of the plaintiff to know, at as early 
a period as possible, the result of this litiga- 
tion, that hope deferred may not make the 
heart sick. And it is fit also, that the per- 
sons sued as trustees should not be held in a 
state, in which they can take no step, from 
uncertainty of right or duty. If I had pos- 
sessed more leisure, I should probably have 
dealt more elaborately with some of the top- 
ics, and enlarged on some distinctions. As 
it is, nothing further is left, but to pronounce 
my judgment, that the trustees be discharged 
with costs. Trustees discharged accordingly. 

[NOTE. Suhsequently it was held that judg- 
ment by default oould not be taken against 
Swan because of want of proper service of 
process. Case No. 11,134. After this Antomo 
F. Picquet, as administrator of his father, Jean 
Claude Picquet, filed his bill in equity against 
Swan and the other parties, trustees in the case 
above. Swan, being out of the jurisdietionof 
the court, refused to appear and answer. The 
other defendants moved, on this account, that 
the bill be dismissed. Before granting the mo- 
tion, the plaintiff was allowed additional time. 
Id. 11,135. Swan died in 1831, and after _ his 
death a judgment at law was obtained against 
his administrator. Case unreported. Later a 
motion for a new trial was overruled. Id. 11,- 
131J 
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PICQUET V. SWAN, et al. 

[5 Mason, 35.] i 

Ciucuit Court, D. Massachusetts. May Term, 
1828. 

Foreign Attachment — Nox-Residest Citizen — 

JuBiSDicTrox — Judiciary Act- of 

1769— State Laws. 

1. Where a party defendant is a citizen of the 
United States, and resident in a foreign coun- 
try, not having any inhabitancy in any state of 
the Union, the circuit courts of the United 
States have no newer to maintain jurisdiction 
over him in a suit brought by an alien against 
him, although he has property within*-the dis- 
trict, which may be attached. 

[Cited in Lincoln v. Tower, Case No. 8,355; 
Day V. Newark India-Rubber Manuf'g Co., 
Id. 3,685; Prentiss v. Brennan, Id. 11,385; 
Chittenden v. Darden, Id. 2,688. Quoted in 
Galpin v. Page, 18 Wall. (85 U. S.) 367. 
Cited in Darst v. Peoria, 13 Fed. 564; Ro- 
maine v. Union Ins. Co., 28 Fed. 639.] 

[Cited in Cahoon v. Harlow, 7 Allen, 153; 
Dearing v. Bank of Charleston, 5 Ga. 497; 
James v. Townsend, -104 Mass. 372; Moore 
V. Wayne Circuit Judge, 55 Mich, 87, 20 N. 
W. 803. Cited in brief in Putnam v. Mc- 
Dougall, 47 Vt. 481. Cited in Salem v. 
Eastern R. R., 98 Mass. 451; State v. Rich- 
mond, 26 N. H. 242; State v. Boyd. 31 Neb. 
715, 48 N. W. 739, 51 N. W. 602; Turrill 
V. Walker, 4 Mich. 182.] • 

2. The judiciary act of 1789, c. 20 [1 Stat 
73], does not contemplate compulsive process 

1 [Reported by William P. Mason, Esq.] 

19FKD.CAS.— 39 
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against any person m any district, unless he be 
an inhabitant of, or found within,^ the same 
district at the time of serving the writ. 
[Cited in Peters v. Roeer". Case No. 11,033: 
Re Metzger, Id. 9,511; Day v. Newark In- 
dia-Rubber Manuf'g Co., Id. 3,685; Saddler 
V. Hudson, Id. 12,206; Pennoyer v. Neff, 
95 U. S. 724; Galpin v. Page, Case No. 5,- 
206; New England Ins. Co. v. Detroit & C. 
Steam Nav. Co., Id. 10.154; Paine v. Cald- 
well, Id. 10,674; Atlyns v. Fibre Disin- 
tegrating Co., Id. 602T Tioga R. Co. v. 
Blossburg & O. R. Co., 20 Wall. (87 U. S.) 
147; Wilson v. Pierre, Case No. 17,826; 
JIvors V. Dorr, Id. 9,988; Treadwell v. Sey- 
mour, 41 Fed. 580.] 
[Cited in brief in Comstock v. Holbrook. 82 
Mass. 113. Quoted in Dearing v. Bank of 
Charleston, 5 Ga. 497. Cited in Lance v. 
Dugan (Pa. Sup.) 13 Ati. 492.] 
3. The act of Massachusetts of 1797 (chapter 
50), prescribing the modes of serving process, 
does not apply to a case where the defendant 
has been an inhabitant, but at the time of the 
suit brought has his actual domicil in another 
state or countiy. 

- 4. Where an alien sues in the circuit court, the 
defenciant must be described as a citizen of some 
particular state. Stating him to be a citizen of 
the United States is not suflSeient. 
[Cited in Cissel v. McDonald, Case No. 2.729.] 
[5. Cited in Clark v. Sohier, Case No. 2,835, 
to the point that the laws of the states must gov- 
ern as to rights when the acts of congress do not 
provide exclusively on the subject] 

[This was a proceeding by Antonio F. Pic- 
quet, administrator, against James Swan and 
trustees.] 

The trustees were discharged at the last 
term [Case No. 11,133], and at this term, be- 
ing the third term since the commencement 
of the suit, a motion was made, that the de- 
fendant be defaulted for his non-appearance, 
and judgment be given against him for such 
default according to the usual practice of the 
state courts of Massachusetts. 

J. B. Davis and J. T. Austin, for plaintiff. 
, W. Sullivan, as amicus curiae, e contra. 

STORY, Circuit Justice. This suit was , 
commenced by a writ, which is known in 
this state as the "trustee process," but is 
better known elsewhere as the "nrocess of 
foreign attachment," and was returnable to 
May term, 1827, of this court By the state 
laws it is a process equally applicable to 
cases, where the suit is against an inhabitant, 
and where it is against a non-resident, 
whether he has ever been an inhabitant or 
not In the writ the parties are described 
as follows: The plaintiff as "of the city of 
Paris in the kingdom of France, an alien, 
and subject of his most Christian majesty 
the king of France, in his capacity as ad- 
ministrator," &c., and the defendant, as **uow 
commorant of the city of Paris in the king- 
dom of France, of the city of Boston, in the 
commonwealth of Massachusetts, one of the 
United States of America, and a citizen of 
the said United States." The return of the 
marshal on the writ is as follows: "Boston, 
April 18, 1827. Pursuant hereunto i have 
attached all the real estate- of the said James 
Swan lying and being in the district of Mass- 
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aehusetts, especially a lot of land in Boston 
in said district, bounded, &e., called tlie 
"Washington Garden, &e., and summoned 
William Sullivan, Esq., agent for the said 
Swan, and on the same day I summoned the 
within named Sullivan, Otis, and Howard 
(the supposed trustees) to appear and show 
cause as w^ithin commanded, by leaving a 
true and attested copy of this writ at their 
last and usual places of abode. The said 
Swan has not been an inhabitant or resident 
within this district for three years last past." 
At the last term the trustees summoned in 
the suit were duly discharged. rCaso iS'o. 13,- 
133.] The defendant has never appeared as 
a party to the suit; and it is now contended, 
that the plaintiff is entitled to consider him 
in default, and to have a judgment by de- 
fault entered against him. That is the point, 
which has been argued, and is now to be de- 
cided bj^ the court. I will briefly adveit, in 
the first instance, to the local laws regulat- 
ing this process, as they may be impOi-tant 
to illustrate the conclusion, to which the 
court has arrived, and also more fully to ex- 
plain the grounds of the argument at the 
bar. The trustee process, under which the 
present suit is brought before the court, owes 
its origin to the act of 2Sth of February, 
1795 (Act 1794, e. 65), which was a substitute 
for the provincial act of 32 Geo. II, c. 2, to 
enable creditors to receive their just debts 
out of the effects of their absent or abscond- 
ing debtors. It provides, that "the ofllcer to 
whom the writ is directed shall serve the 
same by attaching the goods and estate of 
the principal in his hands and possession of 
the value required, if so much may be found 
in his precinct, by reading the said writ to 
him, or by leaving an attested copy thereof 
at his last and usual place of abode, if he had 
been an inhabitant or resident within this 
commonwealth at any time within three 
years next before the suing out such writ, 
and by reading the same to each of the 
trustees, or by leaving an attested copy there- 
of at such trustees' usual place of abode; 
and in case the principal has not been an 
inhabitant or resident as aforesaid, a service 
made on the supposed trustee or trustees in 
manner as aforesaid, shall be deemed a suffi- 
cient service," &c. It further provides, that 
in case all the trustees are discharged, "the 
plaintiff may, notwithstanding, proceed 
against the principal to trial, judgment, and 
execution." A subsequent statute (Act 1798, 
e. 5) has however provided, that "in all such 
cases, the plaintiff shall not proceed in his 
suit against the principal, unless there shall 
have been such service of the original writ 
upon the principal as would have authorized 
the court to proceed to render a judgment 
against him, in an action brought and com- 
menced in the common and ordinary mode of 
process." But the principal might voluntari- 
ly come into court and take upon himself the 
defence of the suit. In the very ease before 
the eoui-t all the trustees have been dischar- 



ged; so that it is necessary to ascertain what 
sei-vice would be sufficient to entitle the 
plaintiff to judgment in an action by the 
common and ordinary mode of process, which 
is, by our local laws, by a writ known by 
the name of a writ of "capias" or "attach- 
ment," and authorizing either an aiTest of 
the person of the defendant, or an attach- 
ment of his goods or estate. The act of 17th 
of February, 1798 (Act 1797, c. 50), provides 
for the mode of service of this process. Of 
course it can be used as a capias, only when 
the party is found within the state. When 
used as an attachment, the officer attaches 
the goods or estate of the defendant and a 
summons in due form is to be delivered to 
him, or left at "his dwelling-house, or place 
of last and usual abode," fourteen days be- 
fore the return day; and "in case the de- 
fendant was at no time an inhabitant or resi- 
dent within this commonwealth," then such 
summons is to be left with his or her tenant, 
agent, or attorney. _&c.; otherwise the writ 
shall abate. There is also provision made 
in this act, that if the defendant is not an 
inhabitant or present in the state at the time 
of the service, and does not return before the 
time of trial, the court may continue the 
same to the next term upon a suggestion of 
the fact on the record. If at such term the 
defendant does not appear, and be so remote, 
that notice of the suit could not probably be 
conveyed to him dming the vacancy, the 
court may continue the same to the next 
term, and no longer. After these two con- 
tinuances, if he does not appear, judgment 
by default may be entered up against him. 
It is not material to follow up the proceed- 
ings consequent upon such judgment. But 
it may not be useless to add, that the trustee 
act of 179-4 (chapter 65) adopts regulations of 
a similar nature, in substance, to them. Of 
their own force these processes and modes of 
service could have no validity in the courts 
of the United States. But by the act of 
congress of 29th of Sejptember, 1789, c. 21 
[1 Stat 93], the then existing fomis of writs 
and modes of process (by which was meant 
modes of proceeding) in the supreme courts 
of the states, respectively, were adopted Into 
the judicial proceedings of the courts of the 
United States; and by a subsequent act (Act 
1792, c. 36 [1 Stat. 275]) the same forms were 
perpetuated, subject to the authority in the 
courts to alter and add to the same, in their 
discretion, so as to conform to the state juris- 
prudence. After the very elaborate exposi- 
tions of this subject by the supreme court 
in Wayman v. Southard, 10 Wheat. [23 U. S.] 
1, and United States Bank v. Halstead, Id. 
51, it is unnecessary farther to discuss the 
nature and extent to which the state pro- 
cess applies in the courts of the United 
States. The state acts of 1795, c. 65; of 
1797, c. 50; and of 1798, c. 5,— have never been 
adopted by any formal rule of the circuit 
court in this district; but they have con- 
stantly been used in it, both as to process 
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and service, ever since their first enactment; 
and must now be admitted to be of as hlgli 
Authority by usage, as if any promulgation 
by rule, however formal, had taken place. 
They can have no effect, where they contra- 
vene the positive legislation of congress; nor 
can they give a jurisdiction to this court, 
which it might not independently of them 
maintain. Where jurisdiction is given by 
any act of congress, this court may use the 
appropriate state process to enforce it. But 
the state laws can confer no authority on this 
court to extend its jurisdiction over persons 
or property, whom it could not otherwise 
reach. 

Let us, then, firet examine the existing 
legislation of congress on this subject. The 
constitution of the United States has, among 
pther things, extended the judicial power to 
controversies between citizens of different 
states, and between citizens of a state and 
foreign citizens or subjects. The actual leg- 
islation of congress has not as yet been coex- 
tensive with this constitutional boundary of 
jurisdiction. The judiciary act of 1789 (chap- 
ter 20) provides, "that the circuit courts shall 
have original cognizance, concurrent with 
the courts of the several states, of all suits 
of a civil nature where the matter ig. dispute, 
exclusive of costs, exceeds 500 dollars, and 
the United States are plaintiffs, or petition- 
ers; or an alien is a party; or the suit is 
between a citizen of the state, where the 
suit is brought, and a citizen of another 
state." As to citizens, therefore, there exists 
no jurisdiction, unless either the plaintiff, or 
the defendant is a citizen of the state, where 
the suit is brought. As to aliens, by which 
must be understood, in the language of the 
constitution, "a foreign citizen or subject," 
the jurisdiction is in all cases given, where 
an alien is a party. In a subsequent part 
of the same section is the clause, which has 
been so much commented on at the bar, 
^'But no person shall be arrested in one dis- 
trict for trial in another in any civil action 
before any circuit or district court. And no 
ftivil action shall be brought before either of 
said courts against an inhabitant of the 
United States by any original process in any 
other district than that, whereof he is an 
inhabitant, or in which he shall be found at 
the time of serving the writ" It is observ- 
able, that the language is confined to origi- 
nal process, and does not apply to final pro- 
cess, or process of execution. If this clause 
had not been inserted, what would have been 
the legal operation of the other clauses of 
the act? A prior section had divided the 
United States into certain judicial districts, 
whose limits generally were coextensive with 
the territorial limits of a single state. With- 
in these districts a circuit court is required 
to be held at certain times and places pre- 
scribed by the act. The circuit court of each 
district sits within and for the same, and 
is bounded by its local limits. In the exer- 
cise of jurisdiction within vthose -limits; the 
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general principles of law must be presumed 
to apply to them all. Whatever might be 
the extent of their jui*isdiction over the sub- 
ject matter of suits, in respect to persons and 
property, that jurisdiction is available only 
within the limits of the district. The courts 
of a state, however general may be their ju- 
risdiction, are necessarily confined to the ter- 
ritorial limits of the state. Their process 
cannot be executed beyond those limits; and 
any attempt to act upon persons or things 
beyond them, would be deemed an usurpa- 
tion of foreign sovereignty, not justified or 
acknowledged by the law of nations. Even 
the court of king's bench in England, though 
a court of general jurisdiction, never imag- 
ined, that it could serve; process in Scotland, 
Ireland, or the colonies, to compel an appear- 
ance, or justify a judgment against persona 
residing therein at the time of the com- 
mencement of the suit This results from 
the general principle, that a court created 
within and for a pai'tieular territory is 
^bounded in the exercise of its power by the 
limits of such territory.- It matters not, 
whether it be a kingdom, a state, a county, 
or a city, or other local district. If it be the 
former, it is necessarily bounded and limited 
by the sovereignty of the government itself, 
which cannot be extra-territorial; if the lat- 
ter, then the judicial interpretation is, that 
the sovereign has chosen to assign this spe- 
cial limit, short of his general authority. It 
was doubtless competent for congress to 
have authoi-ized original as well as final pro- 
cess, ,to have issued from the circuit com'ts 
and run into every state in the Union. But 
it has conferred no such general authority. 
In a single ease only has it authorized— by 
the statute of 3d of March, 1797, e. 74 
[FolweU's Ed., vol. 3, p. 423], § 6 [1 Stat. 515, 
e. 20]— writs of execution to run throughout 
the United States; and that is, upon judg- 
ments obtained for the use of the United 
States in any of the courts of the United 
States. By the act of 2d of March, 1793, 
c. 66 (22), § 6 [1 Story's Laws, 312'; 1 Stat 
335], it has also authorized subpoenas for 
witnesses to attend the courts of the United 
States to be served in other districts within 
certain limited distances. And until a very 
recent statute— Act May 20, 1826, c. 123 [3 
Story's Laws, 2034; 4 Stat 184, c, 124]— 
no authority existed to serve writs of ex- 
ecution, in favour of private persons, in any 
6ther district than that where the judg- 
ment was rendered, although both districts 
were within the territorial limits of the' 
same state. This very course of legislation, 
during a period of almost forty years, dem- 
onstrates the understanding of congress, as 
well as of the profession, that the process of 
the circuit court could not be served in ordi- 
nary cases out of the limits of the judicial 
district for which it wa^ established. My 
Brother Washington, in his able judgment 
in the case Ex parte Graham [Case Ko. 
5,657], "has gone lai-gely into the considera- 
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tion of this doctrine; and I follow -with un- 
doubting confidence the whole course of his 
reasoning. I owe it, perhaps, as a matter 
of justice to myself to add, that the process 
in that case, from the circuit court of Rhode 
Island, was issued at the peril of the party, 
without any deliberate examination of the 
law on the part of the court, the party being 
anxious to take it, valere quantum Yalere 
possit. If, therefore, the restraining clause 
already mentioned were not in the eleventh 
section of the act of 1789 (chapter 20) I 
should be of opinion, for the reasons so forci- 
bly given by my Brother Washington, that 
the exercise of the jurisdiction of the circuit 
courts by compulsive process, was essential- 
ly confined, by their very organization, within 
the limits of their respective districts. It 
woifid otherwise follow, that final process 
might in all eases run into every district of 
the Union, since the terms of the clause ap- 
ply to original process only. Yet the pro- 
fessional opinion and practice, as well as the 
positive legislation of congress in the cases 
above mentioned, demonstrate, that the con- 
trary is the true construction of the act- 

The jurisdiction of the circuit court in this 
case, so far as it depends upon the citizen- 
ship and alienage of the parties, may for the 
present be assumed de bene esse to be com- 
plete. But this alone is not sufficient to give 
the court complete authority to proceed to 
judgment There must exist other facts and 
circumstances as a just fotmdation of juris- 
diction. Cases are familiar of actions, which 
cannot be maintained, although the paities 
are within the reach of process, from tlie na- 
ture and locality of the cause of action. 
Suits, which concern the realty, such as 
writs of entry, dower, ejectment, and tres- 
pass, quare elausum fregit, cannot be main- 
tained in the circuit court unless the land lie 
within the district, although the party may re- 
side there, and, in a personal view, the juris- 
diction is unexceptionable. The reason is, that 
the title to real estate can by the general 
principles of law be litigated only in the 
state, where the land lies, and where the 
process may go to bind and reach the land, 
and enforce the title of the party. If, there- 
fore, the land be sought, or in other respects 
the suit be purely local, it must be brought, 
where the law of the place acts on it direct- 
ly. See Massie v. Watts, 6 Granch [10 U. 
S.] 148. Collatei-al suits for other purposes, 
binding the conscience, or controlling the 
acts of the party personally, may be brought 
and decided elsewhere. Id. This principle 
is recognized at the common law; but it has, 
to a certain extent at least, a foundation al- 
so in universal jurisprudence. I have al- 
ready intimated, that no sovereignty can ex- 
tend its process beyond its territorial limits, 
to subject either persons or property to its 
judicial decisions. Every exertion of au- 
thority beyond this limit is a mere nullity, 
and incapable of binding such persons or 
property in any other tribimals. If a state 
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were to pass an act declaring, that upon per- 
sonal notice of a suit brought against a for- 
eigner, resident in a foreign country, pixt- 
ceedings might be had against him, and a 
judgment obtained in invitum, for aught I 
know, the local tribunals might give a bind- 
ing efficacy to such judgments. But else- 
where they would be utterly void, as an 
usurpation of general sovereignty over inde- 
pendent nations and their subjects. Lord 
EUenborough, in Buchanan v. Rucker, 9 
East, 192, has put the case with great clear- 
ness and force. "Supposing," said he, "how- 
ever, that the act had said in terms, that 
though a person sued in the island (of To- 
bago) had never been present within its ju- 
risdiction, yet, that it should bind him, upon 
proof of nailing up the summons at the court 
door; how could that be obfigatory upon the 
subjects of other countries? Can the island 
of Tobago pass a law to bind the rights of 
the whole world? Would the world submit 
to such a jurisdiction?" Nor would it in 
such a ease vary the legal result, that the- 
party had actual notice of the suit; for he 
is not bound to appear to it No sovereign 
has a just right to issue such a notice, and 
thereby to acquire a jurisdiction to draw the 
party from his own proper forum ad alium 
exajnen. Where a party is within a terri- 
tory, he may justly be subjected to its pro- 
cess, and bound personally by the judgment 
pronounced, on such process, against him. 
Where he is not within such territoiy, and 
is not personally subject to its laws, if on 
account of his supposed or actual property 
being within the territory, process by the- 
local laws may by attachment go to compel 
his appearance, and for his default to ap- 
pear, judgment may be pronounced against 
him, such a judgment must, upon general 
principles, be deemed only to bind him to the 
extent of such property, and cannot have tho 
effect of a conclusive judgment in personam, 
for the plain reason, that except so far as 
the property is concerned, it is a judgment 
coram non judice. If the party chooses to 
appear and take upon himself the defence of 
the suit, that might vai-y the ease, for he 
may submit to the local jurisdiction, and 
waive his personal immunity. Such appear 
to me to be the principles established by the 
better opinions in the cases cited at the bar, 
and particularly in Phelps v. Holker, 1 Dall. 
[1 U. S.] 261; Killbm^ v. Woodworth, 5- 
Johns. 37; Smith v. Brush, 8 Johns. 84; 
Fenton v. Garlick, Id. 151; Pawling v. Bird's 
Ex'i-s, 13 Johns. 192; Borden v. Fitch, 15 
Johns. 121; and Bissell v. Briggs, 9 Mass. 
462. In the two last cases, the learned chief 
justices of New York and Massachusetts rea- 
soned out the doctrine with great acuteness 
and ability. The principles of the common 
law (which are never to be lost sight of in 
the construction of our own statutes) pro- 
ceed yet farther. In general, it may be said, 
that they authorize no judgment against a 
party, until after his appeai*anee in court. 
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He may be taken on a capias and brought 
into court, or distrained by attaeliment and 
otber process against Ms property to compel 
bis appearance; and for nonappearance be 
■outlawed. But still, even though a subject, 
and within the kingdom, the judgment 
against him can take place only after such 
appearance. So anxious was the common 
law to guard the rights of private pei-sons 
from judgments obtained without notice, 
and regular personal appeai-auce in court 

The conclusion, to be deduced from the 
foregoing considei-ations, which must neces- 
sarily have been in the contemplation of the 
framera of the judiciary act of 1789, is, that 
the whole structure of that act proceeded up- 
on the supposition, that, independent of some 
positive provision to the contrary, no judg- 
ment could be rendered in the circuit couit 
against any person, upon whom process could 
hot be pei-sonally served within the district. 
This was the natural result of the princi- 
ples of the common law in relation to juris- 
diction and process. In this view of the mat- 
ter, the clause in the eleventh section already 
-cited was introduced, as my Brother Wash- 
Ingrton supposes it to have been, from abun- 
•dant caution, to guard against every possi- 
bility of latent doubt And it should be re- 
membered in this connexion, that the process 
act of 17S9 [1 Stat. 93,] which alone gave 
life to the State process in the United States 
■eoiuiis, formed no necessary part of the sys- 
tem, and was brought forward by an inde- 
pendent and temporary statute. 

liOt us, then, consider, what is the true in- 
terpretation to be put upon this clause. It 
first provides, that "no person shall be ar- 
rested in one district for trial in another, in 
any civil action before a circuit or district 
court" So that it is clear, that the process 
of capias is limited to the local boundaries of 
the court by which it is issued. It nest pro- 
vides, that "no civil suit shall be brought 
before either of said courts against an inhab- 
itant of the United States by any original 
process in any other district than that where- 
of he is an inhabitant, or in which he shall 
be found at the time of serving the writ" 
Now the argument is, that this last provision 
applies only to persons, who, at the time of 
the smt are inhabitants of the United States, 
it is a restriction of the general authority 
of the courts to bring before them by original 
process any person, who, as a citizen or 
alien, was amenable by the general grant of 
jurisdiction to these courts. Swan was ei- 
ther an inhabitant of Massachusetts at the 
time, when the present suit was brought, or 
he was not. If he was an inhabitant then 
the suit is brought in i±ie proper district; if 
not an inhabitant, then the restriction is in- 
applicable to him. Such is the dilemma, in- 
to which the argument supposes the adverse 
pai-ty to be driven, and on which it seeks to 
suspend him. It appears to me, that such is 
not the ti-ue interpretation of the words of 
the clause. They admit of an interpretation, 
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in my view, much more natural, and conso- 
nant with the principles of justice. The ar- 
gument supposes, that as a general jurisdic- 
tion is given in cases, where an alien is party, 
if he is not an inhabitant of the United States, 
and has not any property within it, (for to 
this extent it must reach,) still he is amena- 
ble to the jurisdiction of any circuit comrt, sit- 
ting in any state in this Union, So that^ a 
subject of England, or France, or Kussia, 
having a controversy with one of our own cit- 
izens, may be summoned from the other end 
of the globe to obey our process, and submit 
to. the judgment of our courts. Such an in- 
tention, so repugnant to the general rights 
and sovereignty of other nations, ought not 
to be presumed, unless it is established by ir- 
resistible proof. My opinion is, that con- 
gress never had any such intention; that it 
presupposed, that no suit would lie against 
any person, who was not locally present, ei- 
ther as an inhabitant, or in transitu in the 
United States; and that it designedly en- 
larged the power to proceed in cases of in- 
habitancy, where the party happened at the 
time to be absent without any intentional 
change of domieil, as well as allowed it in 
any district, where the party might, at the 
time, be found. The words of the clause ai-e, 
"agahist an inhabitant of the United States." 
But I lay no particular stress upon the word 
"inhabitant," and deem it a mere equivalent 
description of "citizen" and "alien" in the 
general clau'se conferring jurisdiction over 
parties. A person might be an inhabitant 
without being a citizen; and a citizen might 
not be an inhabitant, thougn he retained his 
citizenship. Alienage or citizenship is one 
-thing; and inhabitancy, by which I under- 
stand local residence, animo manendi, quite 
another. I read, then, the clause thus: "No 
civil suit shall be brought before either* of 
said courts against an alien or a citizen, by 
any original process, in any other district 
than that, whereof he is an inhabitant, or in 
which he shall be found, at the time of serv- 
ing the writ" It cannot be presumed, that 
congress meant to say, that if an alien or 
citizen were not an inhabitant of, or com- 
inorant in the United States, a suit might be 
maintained against him in any district and 
process served abroad upon him, or a judg- 
ment given against him witbout any notice 
or process sei-ved upon him. If it be said, 
that process may be served upon his property 
within the district, what is to be done, when 
there is no such property to be found, or it 
is merely nominal? If in the latter cases an 
exception is to be implied upon general prin- 
ciples, why not in the former? The judiciary 
act of 17S9 (chapter 20) has not provided for 
either case in terms; and the right to serve 
process upon the property of the party, and 
thereby to bring him into court, when an ab- 
sentee, so as to bind that property, or him 
personally, by the judgment, is not a right 
growing out of the common law, but every- 
where, at least in counti-ies governed by the 
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common law, depends upon statute regula- 
tions. Looking, therefore, to the plain tenor 
of this act, and construing- it hy the real ob- 
jects, which it avows, my judgment is, that 
it contemplates no effective exercise of juris- 
diction by. the circuit court, except in cases 
where the party defendant is an inhabitant 
of, or found within, such district, at the time 
of serving the writ. If no forms of process 
or modes of proceeding had been prescribed 
by any other law, I do not see how the 
courts could have exercised their jurisdiction 
at all, except by reference to writs, process, 
and service according to the common law, a 
construction, which seems naturally to flow 
from the provisions of the fourteenth section 
of the act 

The process acts of 1789 (chapter 21) and 
of 1792 (chapter 36), have prescribed the 
forms of process, and modes of service, to 
be according to the state jurisprudence. But 
they do not appear to me to be intended to 
enlarge the sphere of jurisdiction of the 
circuit courts. Whenever the person is an 
Inhabitant of, or found within, the disti-ict, 
the proper writ may issue, and the process 
may be served against him, whether it be 
a capias, summons, attachment, or other- 
wise, as the local jurisprudence authorizes. 
I cannot judicially say, that the general 
phraseology of these process acts ought to 
receive a more extensive interpretation, so 
as to break down or interfere with the pol- 
icy of the judiciary act of 1789 (chapter 20), 
founded, as it seems to me to be, in prin- 
ciples of public law, public convenience, and 
immutable justice. If the state jurispru- 
dence authorizes its own courts to take cog- 
nizance of suits against non-residents, by 
summoning their tenants, attomies, or 
agents, or attaching their property, whether 
it be a farm or a debt, or a glove, or a chip, 
It -is not for us to say, that such legislation 
may not be rightful, and bind the state 
courts. But when the circuit courts are call- 
ed upon to adopt the same rule, it ought to 
be seen, that congi-ess have, in an unambig- 
uous manner, made it imperative upon them. 
There is no pretence to say, that the circuit 
court in this district has by its practice, or 
by rule, sanctioned such a proceeding. If 
such modes of service have in such cases 
been used, the matter has passed subsilentio, 
without any knowledge on the part of the 
court, which implied a sanction of it 

No ease has been cited, in which the ques- 
tion has been brought directly before any 
court of the United States for a decision. 
In Hollingsworth v. Adams, 2 Dall. [2 U. S.] 
396, there was a foreign attachment in the 
circuit court of Pennsylvania; but the prin- 
cipal debtor was an inhabitant of Delaware, 
and not found in Pennsylvania; and the court 
quashed the writ for want of proper juris- 
diction. In Pollard v. Dwight, 4 Craneh [8 
U. S.] 421, the plaintiffs were citizens of 
Massachusetts and Connecticut, and the de- 
fendants wei-e citizens of Virginia, and not 



found in the district of Connecticut, and 
were sued in a foreign attachment in the 
state court, and the cause removed by theu^ 
into the circuit court for the district of Con- 
necticut The question was, whether they 
could be so sued. The supreme court held, 
that "by appearing to the action, the de- 
fendants in the court below placed them- 
selves precisely in the situation, in which 
they would have stood, had process been 
served upon them, and consequently waived 
all objection to non-service of process." This 
was a strong case; for though the suit was 
between citizens of different states, yei with- 
in the terms of the eleventh section of the 
act of 1789, it was not a suit between a cit- 
izen of the state where the suit was brought 
(for the plaintiffs were paxtly citizens of 
Connecticut and partly citizens of Massa- 
chusetts) and a citizen of another state. 
Shute V. Davis [Case No. 12,828], and Craig 
V. Cummins [Id. 3,331], turned on the very 
words of the statute just cited. The suit 
in the former case was brought in Pennsyl- 
vania between citizens of New York and 
New Jersey; in the latter, one of the defend- 
ants was a citizen of Pennsylvania, and the 
other not; but the contract being joint and, 
by the local law, capable of being pursued 
against one only, .the severance was deemed 
complete by the return of non est inventus of 
the non-resident Fisher v. Consequa [Id. 
4,816], was a foreign attachment against a 
non-resident Chinese merchant; but there 
seems to have been a general appearance 
for him, and at all events no exception was 
taken on this particular point In Bissell 
T. Hox*ton [Id. 1,448], in the circuit court in 
Connecticut the plaintiffs were describe<l 
as partly citizens of Vermont, and partly 
citizens of Connecticut The defendant was 
described as a citizen of New York, now 
dwelling in Hebron in Connecticut The 
court held, that they had no jurisdiction, 
and on motion dismissed the suit. Mr. Jus- 
tice Livingston said, "the plaintiffs are part- 
ly in Vermont and partly in Connecticut. 
They are not, therefore, citizens of Vermont 
within the constitution and laws of the Unit- 
ed States. With regard to the defendant 
it is admitted, that he now resides in Con- 
necticut, and has resided here during the 
time, in which he has been in possession of 
the demanded premises, which clearly evin- 
ces a determination in him to remain here 
permanently." This case may, from the 
shape given to the opinion of the learned 
judge in the report, be open to some critical 
observation. Upon the motion to dismiss, 
the citizenship of the defendant in New 
York, as alleged in the writ, must have bee^ 
taken to be true. The process was duly 
served upon him in Connecticut And upon 
the authority of Pollard v. Dwight 4 Ci-anch 
[8 U. S.] 421, the jurisdiction was maintain- 
able; for the citizenship of one of the plain- 
tiffs in Connecticut was there thought suffi- 
cient to bring the case within the act of con- 
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gress. I have not met -with any other cases, j 
in -which the question has been judicially dis- 
cussed, except Ex parte Graham tsupra], al- 
ready referred to, where the reasoning, so 
far as it hears at all on this subject, pre- 
sents itself unfavourably to the maintenance 
of the present suit If, therefore, I were 
called upon to decide this case exclusively 
upon principle, my judgment would lead me 
to adopt these conclusions: That by the 
general provisions of the laws of the United 
States, the circuit courts could issue no pro- 
cess beyond the limits of their districts. That 
independent of positive legislation, the pro- 
cess can only be served upon pei-sons within 
the same" districts. That the acts of con- 
gress, adopting the state process, adopt the 
forms and modes of service only so far as 
the persons are rightfully within the reach 
of such process, and did not intend to enlarge 
the sphere of the jurisdiction of the circuit 
courts. That the right to attach property 
to 'compel the appearance of persons can 
properly be used only in cases in which such 
persons are amenable to the process of the 
court in personam,— that is, where they are 
inhabitants, or found within the United 
States,— and not where they are aliens or 
citizens resident abroad at the commence- 
ment of the suit, and have no inhabitancy 
here. 

■ There are two reasons, which have great 
weight with me in support of these positions. 
One is, that otherwise the judgments in the 
courts of the United States would not, in 
eases of non-residents, be binding, as gen- 
eral judgments in personam; but if at all, 
only as proceedings in rem to the extent of 
the property attached, whether it be a chip, 
or a bale of goods, upon the principles of 
the cases of Bissell v. Eriggs, 9 Mass. 462; 
Buchanan v. Rucker, 9 East, 192; and other 
cases before mentioned. Another is, that 
the forms of process in Massachusetts, 
(which forms are made applicable by the 
acts of congress to the courts of the United 
States,) both in the common process and the 
trustee process, whenever goods or estate 
are attached, require a summons to be 
served on the party. In the trustee process, 
the words are, "We command you to attach 
the goods and estate of A. B. (the defendant) 

to the value of , and summons the said 

A. B. (the defendant), if he may be found in 
your precinct (district), to appear," &c. Not 
one word is stated in the writ itself, as 
to any summons, where the party is not 
found within the precinct or district of the 
officer. The mode of service in such cases, 
and in cases of non-residence generally, is 
prescribed by other distinct acts or sections 
of acts. So, that the exigency of the writ 
looks only to the fact of the party being 
found within the district; and unless the 
marshal is at liberty to make a service in a 
case and mode beyond the exigency of this 
writ, not expressly reached by the acts of 
congress, but dependent entirely upon state 
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laws, made for local purposes, the service 
in cases of non-residence would be utterly 
void, .The argument for the plaintiff is, that 
as the summons is authorized by law, it is 
sufficiently served by the marshal in any 
mode, within his district, which the local 
laws justify. Generally speaking, that may 
be true, where the party is within the dis- 
trict, or an inhabitant bound to obey the 
summons within the district, viis et modis pre- 
sci-ibed by the law. The difficulty is, how to 
deal with cases, where the party is an alien, 
or a citizen of another state, not resident 
within any of the United States. Yet the 
state laws extend to all these cases equally 
with those, where the party is a non-resident 
citizen of the state, where the suit is brought, 
I know no principle, upon which the court 
can say, that the service as to the latter 
shall be good, and not as to the former; for 
in each case the sufficiency of the service of 
the summons must stand upon the same 
provisions of the state laws. Unless, there- 
fore, the court can say, that an alien, who 
has never been within the United States, 
may be rightfully served with a summons or 
other process by any attachment of his prop- 
erty, however small, within the district, and 
be bound thereby to appear and submit to 
the jurisdiction of the court, or otherwise 
have a judgment against him in invitum, I 
do not perceive, how the present case can, 
on general principles, be maintained. If 
congress had prescribed such a rule, the 
court would certainly be bound to follow it, 
and proceed upon the law. The point of 
difficulty is, whether such a rule ought to 
be inferred from so general a legislation as 
congress has adopted, not necessarily lead- 
ing to the conclusion, that such was the in- 
tent It would seem strange, that a pro- 
vision should be so solicitously made for per- 
sons inhabiting the country, that they should 
not be held amenable, except in the dis- 
tricts where they resided; and yet that no 
protection should be afforded to aliens or 
citizens, who were permanently domiciled 
abroad. 

But supposing the preceding reasoning less 
well founded than, in my judgment, it seems 
to be; it remains to consider, whether, under 
the circumstances of this case, the service of 
the process was such, as by the local laws, 
would justify the judgment of default now 
asked of this court. We may lay out of the 
case all consideration of the service, so far 
as relates to the provisions of the trustee act 
of 1794 (chapter 65), because the "trustees hav- 
ing been discharged, no judgment can, hy the 
express provisions of the act of 1798 (chapter 
5), be rendered against the principal, unless 
the service has been such, as would authorize 
the com-t to proceed to render judgment 
against him in an action commenced by the 
common and ordinary mode of process. The 
mode of service in the common process is 'pro- 
vided for by the act of 1797 (chapter 50) al- 
ready cited. In cases of attachment^ a sum- 
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mons is required to be left at tbe "dwelling- 
liouse, or place of last and tisual abode" of 
the defendant, and "in case tbe defendant was 
at no time an inhabitant or resident within 
this commonwealth, then such summons to be 
left with his or her tenant, agent, or attorney." 
It appears to me, that the plain intent of the 
statute is to apply the words of the first clause 
exclusively to cases, where the defendant was 
at the time of the suit an inhabitant or resi- 
dent of the commonwealth, having a dwelling- 
house, or place of last and usual abode there- 
in. Whei-e a defendant has no such inhab- 
itancy or residence, but has left ttie common- 
wealth, and changed his domicil, how can it 
be said, that he has a dwelling-house there, 
or a place of last and usual abode? These 
words "last and usual" (not "last or usual") 
refer to eases, where the party has had several 
residences within the commonwealth. To 
make the service good, the last residence, if 
it be the usual residence of the paity, is the 
proper place at which the summons is to be 
left If the party has no place of usual abode 
in the commonwealth at the time, the statute 
has not made the service at the place of his 
last abode sufficient. Both must concur. And 
there is sound reason in this provision; for 
otherwise it might happen, that if the party 
were at one time an inhabitant, and after- 
wards should change Ms domicil, and become 
a citizen of another state, or have his home 
and usual and constant place of abode abroad 
for any length of time whatsoever, his property 
might be attached here, and without any no- 
tice to him, or to any agent or attorney, a judg- 
ment might be obtained against him, binding 
the property attached for ever. So monstrous 
and mischievous a provision could hardly be 
deemed a just exercise of legislative power 
in any civilized country. The second clause 
applies wholly in terms to defendants, who 
have been at no time inhabitants or residents 
within the commonwealth. Now the writ it- 
Self negatives the presumption, that Swan is 
in this predicament It describes him as now 
commorant at Paris, but of the city of Boston; 
so that his inhabitancy or residence at some 
time, in the commonwealth, is distinctly aver- 
red. The return of the marshal states, that 
"such inhabitancy has not been within three 
years. ' So that the case before the court is of 
a defendant who has once been an inhabitant 
and for three years last past has ceased to be 
an inhabitant No mode of service is provid- 
ed for in such a case by the statute of 1797 
(chapter 50); and the trustees having been 
discharged, it is not provided for by the act 
of 1794 (chapter 65). It is a casus omissus. 
In respect to the service of process in such a 
new and extraordinary manner, varying so 
much from the principles and practice of the 
common law, and in many instances so little 
consonant to the principles of public law, or 
general justice, there can be no ground to ex- 
tend the statute provision by amplication or 
equity. The state court itself has not so con- 
strued them; and in the cases of Tmgley v. 
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Batenian, 10 Mass. 344, Lawx*ence v. Smith, 5 
Mass. 362, and Gardner v. Baker, 12 Mass. 30, 
has been disposed rather to narrow down than 
widen the means, by which non-residents are 
to be brought within the sphere of our pi-ocess. 
It appears to me, therefore, that as the sei-vice 
of the summons on an agent is not authorized, 
except where the defendant has at no time 
been an inhabitant or resident, such service 
is void; and as no summons was in fact left 
at any place of abode of the defendant either 
last or usual, in the commonwealth, there has 
been no compliance with the other branch of 
the statute. Either way, therefore, the serv- 
ice is, according to the local laws, defective 
and nugatoiy. 

There is another defect in the description 
of the writ which would be fatal, if every 
other were surmounted. Swan is not de- 
scribed to be a citizen of Massachusetts, or 
of any particular state, but only as "a citi- 
zen of the United States." Now, such a spe- 
cific description is, according to the known 
course of decisions, indispensable to give the 
circuit courts jurisdiction. Although the ju- 
diciary act of 1789 has given to the circuit 
eouits jurisdiction of causes, where "an alien 
is a party," yet this must be construed and 
eonti'olled by the provisions of the constitution 
itself. The latter does not extend the judicial 
power of tile United States to such an extent 
but limits it to controversies between citizens 
of a state, and foreign citizens or subjects. 
Hence the uniform interpretation of the act 
of 1789 has been, that if an alien is one party, 
a citizen of some particular state must be the 
other party. The constitution does not recog- 
nize such a description of persons as "citi- 
zens of the United States," as the objects of 
its judicial power. The cu:cuit courts have 
no jurisdiction of suits between aliens, or be- 
tween persons having no other description 
than "citizens of the United States." A citi- 
zen of one of our territories is a citizen of the 
United States; but he is not by law entitled 
to sue or be sued in the cu'cuit courts of the 
United States. This doctrine was settled at 
an early period in the ekeuit courts, as ap- 
pears from the case of Irving v. Frazier [Case 
No. 7,075], Story, PL 9, and other cases cited 
m the note to Rea v. Hayden, 3 Mass. 24, 25, 
and has been affirmed in the supreme court in 
Hepbm-n v. Ellzey, 2 Oranch [6 U. S.] 445, 
and Montalet v. Murray, 4 Oranch [8 U. S.] 4G. 
Upon the whole, in every view, which I 
have been able to take of the present case, it 
is the duty of the court to stay further proceed- 
ings, upon the ground, that there has been 
no sufficient service of the process to compel 
the appearance of Swan, or authorize a judg- 
ment of default against him. 

[NOTE. Subsequently a bill in equity was 
filed against Swan and the other parties, trus- 
tees in the attachment proceedings. Swan, be- 
ing out of the jurisdiction of the court, refused 
to appear and answer. The other defendants 
moved that on this account the bill be dismiss- 
ed. Before granting the motion, the court 
allowed the plaintife additional time. Case No. 
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11,135. After Swan's death a judgment at law 
•was obtained against his administrator. Oase 
unreported. Later a motion for a new tnal 
•was overruled. Id. 11,131.] ' 



Case No. 11,135. 

PICQUET T. SWAN et al. 

[S Mason, 561.] i 

■Circuit Court, D. Massachusetts. Oct, Term, 
1830. 
Equitt— Wbcessary Pauties— Dismissai.. 
If one defendant does not appear, and is not 
compellable to appear, and is a necessary party 
to the bill in equity, the other defendants, who 
have appeared and answered the bill, may move 
for a dismissal of the suit for non-prosecution 
-of the bill, against the non-appearmg defendant; 
and the court will grant a further time for the 
appearance of such defendant, if it seems rea- 
sonable, after which the bill is to be dismissed, 
vunless such defendant appears and answers. 
[Cited in Galpin v. Page, Case No. 5,206; Jes- 

sup V. Illinois Cent R. Co., 36 Fed. 736.] 
[Cited in Town of Virden v. Needles, 98 Ilh 
370. Cited in brief in Marco v. Low, 5o 
Me. 550; Cleaver v. Smith, 114 III. llo, 29 
N. E. 682.] 

[For former actions at law to obtain judg- 
•meat on this claim, see Case No. 11,132 and 
note.] 

This was the case of a bill in equity, 
brought by the plaintiff, an alien, and a sub- 
ject of the king of France, as admlnisti-ator 
of Jean Claude Picquet, late of Paris, in the 
kingdom aforesaid, deceased, intestate, an 
alien, and also a subject of France, against 
James Swan, who was described in the bill 
as "a citizen of the United States, who now 
is, and for the last twenty years has been, 
ra resident in Paris aforesaid, and not hav- 
ing an inhabitancy in any of the said United 
■States," and against William Sullivan and 
others, also citizens of the commonwealth of 
Massachusetts. The bill sought payment of 
.u large sum of money, asserted to be due 
from [James] Swan to the intestate, and 
•charged, that the defendants, Sullivan and 
others, were possessed of large funds of 
real and personal estate, belonging to Swan, 
which had been conveyed by Swan to them 
<either directly or derivatively) in the man- 
ner set forth in the bill, in fraud of his cred- 
itors. The bill, therefore, prayed process 
against Swan, and all the other defendants, 
and a discovery, and account and injunction, 
and satisfaction of the debt which was due 
to the intestate out of the funds of Swan, 
so conveyed to the other defendants, and 
for other relief, &c. The bill was filed in 
November, 1829, and process issued, return- 
able to the rule day in December following. 
The defendant Swan never has appeared. 
All the other defendants except Swan have 
appeared and put in their answers, denying 
the equity of the plaintiff's bill. Exceptions 
were taken to these answers, which remain 
as yet undisposed of; and the plaintiff, upon 

1 [Reported by William P. Mason, Esq.] 
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leave granted, amended his bill, and to the 
amendments so made, no answers have been 
put in. 

In January, 1830, the plaintiff obtained an 
order, appointing Nathaniel Niles, of Paris, 
a commissioner, to make service upon Swan 
in Paris, and to take his answer thereto. 
The commissioner, on the 7th of July, 1830, 
made return of the commission, that on the 
7th of April, 1830, he had made service of 
the bill upon Swan, in Paris, by reading the 
same to him, and informing him that he 
would attend to the taking of his answer to 
the bill, if he chose, when he, the commis- 
sioner, should be requested. That for this 
purpose, he had kept the bill and commis- 
sion three months, and that Swan had re- 
fused to make an answer thereto, within 
the said three months; and therefore, he re- 
turned the same. The commission was re- 
ceived by the clerk of the court, and filed on 
the 6th of September following. 

On the 18th day of the same month, W. P. 
Otis and William Sullivan, on behalf of all 
the defendants excepting Swan, moved, that 
the bill be dismissed, setting forth at length 
the grounds of their motion, the principal 
points of which were in substance as fol- 
lows: (1) That it fully appeared from the 
plaintiff's own showing, that the real par- 
ties to the suit were the complainant and 
said Swan, and that the other persons nam- 
ed as defendants in the bill, could not, in 
any event, be made accountable, until the 
plaintiff had first established a right against 
said Swan. That from the grounds of the 
suit as set forth in the plaintiff's bill, it was 
apparent that the matters of defence could 
not be set forth and availed of by any other 
party than said Swan, that he was, there- 
fore, a material and necessary party, and 
the cause could not be had and determined, 
without his presence. (2) That it appeared 
from the return of the commission, issued 
by the court for the purpose of taking the 
answers of said Swan at Paris under oath, 
that he declined answering or submitting 
himself to the jurisdiction of the court, and 
that the plaintiff therefore could not further 
proceed against said Swan in this court, nor, 
consequently, against the other persons 
made defendants in the suit (3) That even 
if said Swan was within the jurisdiction of 
the court, and had appeared and answered 
in this suit, the bill of complaint charged no 
such sufficient matter of equitable jurisdic- 
tion, as would support the case, and the 
plaintiff had, by his own showing, a plain, 
complete, and adequate remedy at law. (4) 
That it was repugnant to the fundamental 
principle on which courts of chancery pro- 
ceed, to entertain litigations, which are 
founded on mere breaches of promise, and 
on choses in action for the recovery of dam- 
ages; that a party having such a claim, 
must show that he has resorted to all the 
remedies, which are afforded in the courts 
of common law, without success, before he 
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can apply for aid to a court of equity; and 
that it did not appear from the complain- 
ant's bill, that there was not a competent 
tribunal before which he might obtain a le- 
gal remedy for his alleged wrongs. 

On the 27th of October following, Messrs. 
Hubbard and Blair, for the plaintiff, moved, 
that further time be allowed to the defend- 
ant Swan, to appear and answer, and sup- 
ported their motion by the affidavit of the 
plaintiff, which stated that he had good rea- 
son to believe, that Swan admitted the jus- 
tice of the claim, and was willing and anx- 
ious to appear in the cause and make an- 
swer thereto; but that he could not put in a 
sufficient answer without reference to docu- 
ments and information, accessible in the 
United States only. That during the time 
given him to answer under the commission, 
he was confined in Paris, but esx>ected in a 
short time to be released, and to arrive in 
the United States within a short period; 
and for the grounds of his belief in these 
statements, the plaintifiE referred to certain 
lettere from said Swan, and the commis- 
sioner, addressed to himself, his counsel, 
and the court, which were attached to his 
aflidavit Both motions were heai-d togeth- 
er by the court, upon the request of counsel. 

Messrs. Sullivan and Otis for defendants, 
excepting Swan. 

When many parties are named in a bill 
as defendants, and process is prayed against 
all of them, and some are within the juris- 
diction and appear and answer, and others 
are not within the jurisdiction and do not ap- 
pear, what is the chancery practice in Eng- 
land, in such ease? It is believed, that the 
English practice is to see. whether the bill 
is so framed, that the court can proceed 
against the parties who are before the court; 
and if it can decree without the absent par- 
ties, or can so decree as not to affect their 
rights, it will proceed. The English courts 
notice the distinction between "active" and 
"passive" parties; and when the former are 
absent, it cannot decree. In 1 Madd. 0. P. 
178, It is said, "there sometimes arises an 
absolute defect of justice" (from the ab- 
sence of parties), "which seems to require 
the intei*position of the legislature." "Ac- 
tive" parties are those who are legally or 
beneficially interested in the subject mat- 
ter, or result of the suit. When such par- 
ties are not before the court, it may refuse 
to decree, or if a decree be made, it may 
be reversed. Whether the absent party be 
legally or beneficially interested, must de- 
pend on the charges in the bill. CJoop. Eq. 
PI. 33 et seq.; Palk v. Lord Clinton, 12 Ves. 
58; Fell V. Brown, 2 Brown, Ch. 276. If the 
court in this case can only examine the bill, 
and not the answers, it appears that Swan 
is the principal party, as supposed debtor, 
and as cestui que trust. Adams v. St. Leger, 
1 Ball & B. 181. If the answers of the de- 
fendants, who have appeared, are examin- 
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able, then It clearly appeai-s, that prima fa- 
cie the absent party is the only party; as- 
those defendants, who have appeared, are 
not even necessarily put upon their defence, 
until a right is established between the- 
plaintifC and the absent party. In such a 
case, English courts of chancery are limit- 
ed by rules common to all courts, viz. that 
they must have parties before them, before 
justice can be administered between parties. 
It would he as new in England, as it would 
be here, to insist, that the court ought to- 
proceed to decree between parties, who are 
before it, because other necessary, or active 
parties, cannot be compelled to appear. To 
prevent, a demurrer for want of parties, a 
bill sometimes charges, that a party is be- 
yond the jurisdiction. In such case it would 
depend on the frame of the bill, whether 
the absent party was a necessary one, or- 
not; and in such case, the question would 
arise on the hearing. 

The ease now before the court arises on- 
a preliminary motion to dismiss, because a 
necessary party is not before the court The 
plaintiff has charged, that this party is out 
of the jurisdiction, but has prayed px-ocess- 
against him. The plaintiff has done what 
he could to bring him in, and has failed to 
do so. The plaintifE admits the necessity of 
that party's presence. It is not doubted, that 
in such case the English practice would re- 
quire, that the bill should be dismissed, The- 
plaintiff has shown to the court, that it can- 
not proceed: First, hy charging, that the- 
absent pei-son is an indispensable party. Sec- 
ondly, by charging that he is beyond the ju- 
risdiction. Thirdly, by showing (from the- 
commission sent forth and returned) that 
he will not appear. No case has been found, 
in which an English court has retained a. 
bill under such circumstances. 

As to the practice in the United States. - 
The chancery courts of the United States 
are governed (1) by the constitution and 
laws of congress; (2) by their own rules of 
practice; (3) by English rules, when neither- 
of the former apply. 

These courts are of limited jurisdiction; 
and it is too well settled to need authorities, 
that the jurisdiction must appear on the- 
record. (1) Has this court jurisdiction be- 
tween the parties on the record? Ex parte- 
Graham [Case No. 5,657]; Picquet v. Swan 
[Id. 11,134]. (2) Must not the record show 
that the court has jurisdiction over all the- 
parties in the suit? Strawbridge v. Curtis, 3^ 
Cranch [7 U. S.] 267; Corporation of New Or- 
leans V. Winter, 1 Wheat. [14 U. S.] 92. When- 
It appears on the record that the court has 
proper parties before it, then the question 
may arise, whether it has all the proper par- 
ties before it. On this question several adju- 
dications appear. Ex parte Graham [supra] ^ 
Harrison v. Rowen [Case No, 6,140]; Joy v. 
Wirtz [Id. 7,554]; Eussell v. Clarke's Ex'rs, 7 
Cranch PLl U. S.] 88; Wormley v. Woi-mley, 
8 Wheat. [21 U. S.] 451 (in which case, in a 
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note, West t. Randall [Case No. 17,424] Is 
quoted, in wliicli the learning on parties is 
exhausted) ; Elmendorf v. Taylor, 10 Wheat. 
[23 U. S.] 166; Mallow v. Hinde, 12 Wheat. 
[25 U. S.] 196. On the question of delay, to 
decide whether the court will retain a bill 
for an absent party to come in, no case has 
been found in the English books, but Fell 
v. Brown, 2 Brown, Ch. 276. It do es not appear 
that the defendant in that ease was injurious- 
ly affected by delay, or that he objected to it; 
nor even that the suggestion did not come 
from him. He was ready to account. 

The motion for further delay is addressed 
to the discretion of the court. It is believed 
that the exercise of this discretion requires 
that all the circumstances attending these 
long continued litigations should be advert- 
ed to; and that the court should look into 
the answei's to decide, whether delay will 
help the plaintiff. As the defendants set 
up an adverse and distinct interest, it is 
suggested that the plaintifiE is held to show 
that there will be a time when he can pro- 
ceed with the presence of the now absent 
party; because, if that party should ever 
return, he may proceed anew. The differ- 
ence to him, between retaining this bill and 
txiginning again, is trifling." To the defend- 
ants it is a most serious evil, and a dam- 
age for which they know not of any remedy 
against this party. A judgment against him 
for the wrong done, if it should be found 
to be a wrong, may be fruitless as to eom- 
iwnsation. In Livingston v. Gibbons, 4 
Johns. Oh. 99, the doctrine of appearance is 
recognised and stated. 

Messrs. Hubbard and Blair, for plaintiff. 

(1) As to dismissing the bill. When one 
party is out of the jurisdiction, and the other 
parties within it, the practice is, to charge- 
that fact in the bill; and if admitted in the 
answer, or proved in the cause, the court, 
if the property in dispute is in the power 
of the other parties, may act upon the prop- 
erty, notwithstanding the absent party is 
not before the court. 1 Brown, Oh. 250; 1 
Schoales & L. 240; 2 Brown, Ch. 277; 1 Vem. 
487; 2 Brown, Ch. 395; Mitf. Eq. PI. (4th 
Ed.) 164; 1 Ves. Jr. 385; Free. Oh. S3; 2 Atk. 
510; 2 Brown, Oh. 399; Mitf. Eq. PL 134, 
164; 2 Sim. & S. 219; Hard/ng v. Handy, 11 
Wheat' [24 U. S.] 132; Bunb. 200; 16 Ves. 
326; Blake, Ch. Prac. 20; Eq. Cas. Abr. 74; 
4 Desaus. Eq. 343; 1 Mont Dig. 66; [Milligan 
V. Milledge] 3 Cranch [7 U. S.] 220; [Elmen- 
dorf V. Taylor] 10 Wheat. [23 IT. S.] 166; 
West V. Randall [supra]. If the absent par- 
ty is required to be active in the perform- 
ance of the decree, as if a conveyance by 
him be necessary, or the foreclosure of a 
mortgage against the original mortgagor, 
the court cannot proceed to a determination 
against the absent party. 1 Turner & Ve- 
neble (6th Ed.) 93. If absent parties are 
merely passive objects of the judgment of 
the court, they will proceed against the de- 



(CaseuJJd. 11,135) PICQUET 

fendahts who are before the court. 1 Grants 
Ch. Prac. (2d Ed.) 25; 2 Mod. Ch. Prac. 
177. 

As to service on Swan. Service of a sub- 
poena upon a defendant while abroad, as in 
Scotland, seems to be good. But not upon a 
foreigner, residing in a foreign country. 1 
Newl. Oh. Prac. (3d Ed.) 78; 1 Grant, Ch. 
Prac. (2d Ed.) 78. 

(2) Plaintiff's motion for time to enable 
Swan to appear and answer. If plaintiff 
suffer three terms after answer filed, without 
taking any steps in the cause, the defend- 
ant may move to have the bill dismissed 
for Tvant of prosecution. 1 Newl. Ch. Prac. 
(English Ed. 1819) 240; 15 Ves. 291; 16 Ves. 
127-204; 3 Ves. & B. 1; 1 Har. Ch. (Farrand's 
Ed.) 401. Where there are a number of de- 
fendants, and some abroad, and the plaintiff 
is in prosecution for an answer, the court 
will not dismiss. 2 Atlv. 604; Hand, So- 
licitor, 23-30, as to time given. Where there 
is a plea and answer, the bill will not be 
dismissed till the plea is argued. Barnard. 
280; 2 Ves. Jr. 287. After an order to amend, 
the defendant cannot dismiss the bill for 
want of prosecution, until three terms after 
his answer to the amendments. 14 Ves. 208; 
1 Newl. Ch. Prac. 243, 244; 1 Tm-n. Oh. Prac. 
(English Ed. 1817) 345; Har. Oh. Prac. (Ed. 
1808) SI; 1 Ves. & B. 523. Upon the first ap- 
plication to dismiss, the plaintiff undertakes 
to speed the cause. After the expiration of 
another term, defendant may move It again,, 
and then the undertaking is special. 13 
Ves. 455; 3 Brown, Ch. 191. 

. STOE.Y, Circuit Justice. There are two mo- 
tions before the court; one on behalf of all 
the defendants, except Swan, to dismiss the 
bill on account of its non-prosecution, and the 
inability of the plaintiff to procure an appear- 
ance and answer from Swan. The other on 
behalf of the plaintiff, for further time to pro- 
cure the appearance and answer of Swan, 
grounded upon the affidavit and papers ac- 
companying the motion. Upon the actual 
structure of the bill it is very clear, that Swan 
is a necessai^ party, and that no relief can 
be had against the other defendants until the 
debt is established against him. The whole 
frame of the bill points "to this conclusion, 
and the process and proceedings to compel 
Swan to come in all show, that he is deemed 
an indispensable party, or in the sense of a 
court of ehanceiy, an active, and not merely 
a passive paxiy. The importance of having 
the person before the court, whose interests 
are to be bound by an aecoimt or debt, is 
very forcibly Illustrated by the case of Fell 
V. Brown, 2 Brown, Oh. 270. It is not, how- 
ever, necessary at this time to enter Into any 
consideration of the question of parties, since 
the plaintiff, by making Swan a party, is 
bound to proceed against him as such, or to 
dismiss him wholly from the bill. The gen- 
eral principle is perfectly well settled, that 
the defendant may have the bill of the plain- 
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.tiff dismissed for non-prosecution, if the 
plaintiff does not proceed therein within a 
reasonable time. In England, if the plaintife 
suffer three terms to elapse after answer 
filed, without taking any steps in the cause, 
the defendant may move to have the bill dis- 
missed for want of prosecution- And the 
plaintiff, upon such an application, can give no 
otlier answer than an undertaMng to speed 
the cause. If, after such an undertaking; 
another term expires without the plainlafe's 
taking any steps in the cause, the defendant 
is then entitled again to move for a dismis- 
sion, which is granted of course, unless the 
plaintiff enters into a special undertaking. 
See Degraves v. Lane, 15 Ves. 291; Bligh v. 

, 13 Ygs. 455; Naylor v. Taylor, 16 Ves. 

127; Fuller v. Willis, 3 Ves. & B. 1, This 
practice seems wholly inapplicable to the cir- 
cuit courts of the United States, as it would 
operate the most vexatious and unjustifiable 
delays, considering the great intervals be- 
tween the terms of om- courts. The practice, 
Jiowever, such as it is, looks to the case, 
where a sole defendant answering insists 
upon the right to dismiss. 

The present is a case, where co-defendants, 
baving answ^ed, insist upon the right to dis- 
miss the bill on account of the non-prosecu- 
tion of the same against Swan. It would be 
an intolerable grievance, if co-defendants 
could not insist upon such a right; for it might 
otherwise happen, that the cause could not be 
brought to a hearing against them alone; and 
thus they might be held in court for an in- 
definite period, perhaps during their whole 
lives, and very valuable property in their 
hands be incapable of any safe alienation. 
No com-t of Justice, and least of all, a co;urt of 
equity, could be presumed to suffer its prac- 
tice to become the instrument of such gross 
mischief. We accordingly find it very clearly 
established, that a co-defendant possesses 
such a right. Anon., 2 Atk. 604; Anon., 9 
Ves. 512. That right, however, in England, 
seems governed very nearly, if not altogether, 
by the same rules, which apply to the case of 
a single defendant It may not be fit for this 
court to follow the English practice without 
modification; but the spirit of that practice 
clearly indicates, that where there has been 
no affected delay, the rule to dismiss ought 
not to be peremptory in the first instance. 
Time ought to be given to the plaintiff to re- 
lieve the cause, if possible, from the difficulty 
of the non-appearance of the other defendant 
In the present case the plaintiff has been 
guilty of no laches. He has used all com- 
mendable diligence to procure the appearance 
of Swan. He has sent a commission to give 
him notice of the suit, and to take his an- 
swer. Swan has, indeed, declined at present 
to answer. And if the ease stood solely upon 
the commissioner's return, there would be no 
use in any farther delay; and the bill might 
be at once dismissed. But the affidavit of the 
plaintiff and the other papers accompanying 
his motion, do not demonstrate a determina- 
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tion on the part of "Swan never to appear, and 
make answer to the suit On the contrary, 
he expresses a readiness to do so at a future 
time. 

It is true, that under the limited authority 
confided to the circuit courts of the United 
Statesj Swan cannot be compelled to appear 
and answer the present bin. I do not now go 
into a consideration of this subject, having 
had occasion to express my opinion at large, 
in the recent case of Picquet v. Swan [Case 
No. ll,134j. But Swan may appear, if he 
chooses, and answer the bill; and if he should 
so do, there is not, as I conceive, any want of 
jurisdiction in the court to entertain the cause. 
See Harrison v. Rowan [Case No. 6,140]; Lo- 
gan T. Patrick, 5 Cranch [9 U, S.] 288; Pol- 
lard V. Dwight, 4 Cranch [8 U. S.] 421, I am 
fully aware of tlxe exti-eme inconveniences re- 
sulting to the co-defendants from this pro- 
tracted litigation; but the court is bound to 
guard itself against any undue Influence, 
which such a circumstance is well calculated 
to produce. This question must be decided 
upon principles applicable to all cases of a 
like nature. Unless Swan should appear, 
there must b6 a dismissal of the bill. That 
is the common course, when persons, who are 
necessary parties, refuse to appear, and the 
court has no power to reach them by its pro- 
cess, aud compel them to become parties. It 
was the ultimate fate of the ease of Russell 
T. Clarke's Ex'rs, 7 Cranch [11 U. S.] 69, after 
it was remanded to the circuit court. 

What the court propose to do under all the 
circumstances of this case, is, to pass an or- 
der giving farther time to the plaintiff to pro- 
ciu:e the appearance and answer of Swan, un- 
ta the rule day m May next; and in case no 
such appearance and answer shall be filed on 
Or before that time, then, that the plaintiff's 
bill do stand dismissed without prejudice to 
the merits, and that the defendants, except 
Swan, do recover their costs. 

[NOTE. James Swan died in 1831, after 
which a judgment was obtained against his ad- 
ministrator. Case unreported. Later a motion 
for a new trial was overruled. Case No. 11,- 
131.1 
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In re PICTON. 

[2 Dill. 548; i 11 N. B. R. 420.] 

Circuit Court, E. D. Missouri. 1873. 

Bankrupt Act — Second Section Constkued — 
Revisory Jurisdiction of Circuit Court. 

1. The second section of the bankrupt act [of 
1867 (14 Stat 518)] gives to the circuit court 
jurisdiction to review, upon a proper record, an 
order of the district court upon a trial before 
it without a jury, adjudicating the petitioner a 
bankrupt. 

2. Where all of the testimony in the district 
court on the trial of such an issue was reduced 
to writing, preserved by bill of exception, and 
certified to the circuit court the latter court can 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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review the correctness of the order of the dis- 
trict court adjudging the petitioner a hankrupt. 

3. But in such a case the appellate court will 
not reverse on a question of fact unless the 
judgment below is, in its opinom, clearly erro- 
neous. 

4. Testimony considered to establish the fraud- 
ulent transfer of property charged as an act 
of bankruptcy. 

[In review of the action of the district court 
of the United States for the Eastern district 
of Missouri.] 

This is a petition, under the second section 
of the bankrupt act, to' review and reverse an 
order of the district court adjudging tlie peti- 
tioner a bankrupt The petitioning creditors, 
Sterling Price & Co. charge as an act of bank- 
ruptcy that the present petitioner purchased 
of them thi-ee hundred and four bales of cot- 
ton at the price of $22,000; that it was ex- 
pressly agreed that payment therefor was to 
be made in cash on, delivery; that Picton, by 
means of the promise to pay on delivery, ob- 
tained possession of the cotton, and, without 
making payment therefor, inomediately shipped 
tlie same to New York, and transferred the 
bills of lading with intent to hinder, delay, 
and defraud his creditors. 

An answer was filed denying the act of 
bankruptcy charged, and, no jury having been 
demanded, the issue was tried to the court, 
which, upon the testimony produced, foimd 
against the debtor. The testimony before the 
district court was preserved by a Mil of ex- 
ception signed by the district judge, and is 
in the record of the present proceeding. The 
present petitioner seeks to reverse the order 
adjudging him a bankrupt, on the ground that 
the court below erred in holding that the evi- 
dence established the act of hankniptcy al- 
leged. This is the only error of whieli he 
complains. 

Bakewell, Farish & Mead, for petitioner for 
review. 
Hill & Bowmau, for petitioning creditors. 

DILLON, Circuit Judge. 1. The petitioning 
creditors object that the circuit court, in the 
state of the record, cannot review the order 
by which the present petitioner in review was 
adjudicated a bankrupt, and insist that if 
such an order can be here revised at all, it 
must be upon writ of error. It will be ob- 
served that the issue below was tried to the 
court, and not a jury, and that all of the evi- 
dence upon which that court acted is pre- 
served of record and is certified to this court 
I am of opinion that the case falls within the 
general supervisory jurisdiction of the cir- 
cuit court, and that the decision below may 
be reviewed, all of the testimony having been 
preserved. 

In Morgan v. Thomhill, IX Wall. [78 XI. S.3 
65, 78, 79, Mr. Justice Clifford, speaking of 
such cases, says, arguendo, that where the is- 
sue is tried by a jury, "the ease is excluded 
from the general superintendence and juris- 
diction of the circuit court by the exception 
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introduced as a parenthesis into the body of 
that part of the section." But he adds: "Sueli 
cases may be tried by the district court with- 
out a jury, and in that event no doubt is en- 
tertained that the case is within the super- 
visory jurisdiction of the circuit court" In 
Langley v. Perry [Case No. 8,067], Mr. Jus- 
tice Swayne held that the circuit court could, 
upon petition for review, revise the ruling of 
the district court upon a petition in involun- 
tary bankruptcy. 

2. But while I may thus review the decision 
of the district court on a question of fact yet 
the ordinary rule governing appellate tribun- 
als should apply, viz: that to justify a re- 
versal, the finding below should be clearly 
erroneous. The rule rests upon good reasons. 
The court below sees the witnesses face to 
face, while the appellate tribunal sees them 
only on paper; and this gives the former 
court advantages in passing upon the weigM 
of evidence which the latter court does not 
possess. I have gone through the one hun- 
dred and fifty pages of testimony in the rec- 
ord, but as it would conduce to no useful end 
to discuss it at length, it must suffice to say 
that it has not produced upon my mind the 
conviction that the conclusion of the district 
court was erroneous. I may add that I do 
not think the testimony establishes that the 
present petitioner, in the purchase of the cot- 
ton of the petitioning creditors, premeditated 
any scheme to defraud them; but his purchase 
was expressly for cash on deliv^y (that is, 
upon inspection and acceptance), and his ac- 
tion in his embarrassed circumstances in at 
once, before inspection and acceptance, tak- 
ing the cotton notes, that is, warehouse re- 
ceipts, for the cotton which he had received 
from the sellers in order to inspect, and pledg- 
ing them to his banker to make his account 
good, and subsequentiy assigning to him the 
bills of lading for the same cotton, he, mean- 
wliile, on various groimds, putting off or re- 
fusing to pay the seller, though superinduced 
by the stress of his chxumstances, and thoughr 
he may have hoped in the end to make pay- 
ment for the cotton, was not improperly re- 
garded by the disti-ict court as being legally, 
if not intentionally, fraudulent, in that it did 
hinder, delay, and defraud his vendoi-s, and 
should, in law, be taken to have been intend; 
ed to effect the result which it accomplished! 
Affirmed, 
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PIECES OF. 

[Note. Cases cited under this title will be 
found arranged in alphabetical order under the- 
quantity or number of pieces, e. g. "Pieces of 
Mahogany. See Five Hundred and Twenty- 
Bight Pieces of Mahogany."] 
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Case ISTo. 11,137. 

PIEHL V. BALGHEN. 

[01c. 24.] 1 

District Court, S. D. New York. Feb., 1844. 

Admiralty — Failure to Produce Articles in 
Suit for Wages— Support for Averments — 
Deviation — Desertion— Forfeiture— JReceipt 
IN Full— Compensation for Shout Allowance. 

1. An avermen;- in a libel by a seaman for 
wages, who has signed articles for a voyage from 
New- York to Pemambuco, thence to a port in 
Europe and back to the United States, is suffi- 
•ciently supported, in ease the master or owner 
does not produce the articles on trial, by proof 
that the agreement was, that the first terminus 
was some port in South America, not designated. 

2. But ail allegation that the voyage was con- 
tinued from the port in Europe to the Cape de 
Verd Islands, to Rio Janeiro, to Monte Video 
and Buenos Ayres, does not render the after 
run of the vessel a part of the voyage agreed for 
m the articles; and unless assented to by the 
crew, will be a wrongful deviation, which dis- 
charges their obligation to the vessel. 

3. A stipulation in writing for a series of voy- 
ages may be terminated or varied by mutual eon- 
sent of the master and crew, and a new voy- 
age be substituted by parol agreement. 

4. But the desertion of the seaman during the 
second voyage cannot be made to enure to- the 
master as a forfeiture of wages earned and due 
under the first one. 

[Cited in The Pioneer, Case No. 11,177.] 

5. A receipt signed by a seaman at the end of 
an eight months' voyage, acknowledging the 
payment of $9, in full of all demands against the 
ship, will not bar his suit for wages and short 
allowance, without proof of an adequate com- 
pensation actually paid him. 

6. Quere. Whether proof of the handwriting 
of a subscribing witness to the said receipt, the 
witness being dead, is adequate evidence of its 
execution. 

7. Compensation for short allowance is re- 
covered as wages, and a general form of plead- 
ing is sufficient to admit evidence of the right, if 
not excepted to before trial. 

8. Usually the sailor is required to- prove no 
more than that a deficiency of provisions was 
served out, and the master can justify the short 
allowance only by proving the ship was furnish- 
ed with a sufficient supply. 

9. But if the seaman delays his action three 
or four years after the voyage is ended, the 
court will require him to give, also, at least 
proof constituting a reasonable presumption that 
the vessel went to sea unprovided with a proper 
supply of provisions. 

10. If a seaman, sent on shore in the employ- 
ment of the ship, neglects to return to his du^. 
the ship continuing at the port a sufficient time 
to give him opportunity to do so, the master in 
the mean time making inquiry for him, such 
voluntary absence will be a desertion and forfeit 
his wages. 

[Cited in The John Martin, Case No. 7,357.] 

The libel in this case was filed for the ree6v- 
eiy of wages, including compensation for short 
allowance of provisions and -water. The libel- 
lant [William Piehl] alleges that he shipped as 
an ordinary seaman, in New-York, on board 
the bark Caroline, of which the respondent 
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[George Balchen] was master. In the month oC 
October, 1839, and signed articles for a voyage 
from New- York to Pernambuco, and thence to 
a port or ports in Em-ope and back to New- 
York, at the rate of ten dollars per month. 
He further alleges, that he performed the voy- 
age to Pernambuco, and from thence to Ham- 
bm-gh, between which two places he was put 
on short allowance of bread, water and salted 
provisions for forty-eight days, caused by the 
master's having sold the ship's provisions at 
Pernambuco. That the vessel then proceeded 
from Hambm;gh to the" Cape de Verd Islands, 
from thence with a cargo to Rio Janeiro, which 
was delivered there; thence with another car- 
go to Monte Video, which was there delivered; 
thence to Buenos Ayres with a cargo, which 
was delivered at the latter place. That he 
was sent ashore several miles from the ship by 
the master in a small boat, and was, by the 
violence of the seas, thrown out of it, and 
greatly injured, by being washed upon the 
rocks, and, as he imputes, was intentionally 
abandoned there by the master, where he was 
impressed into the naval service of the coun- 
ti-y; and he further alleges in detail, great 
bodily sufferings and detentions, which pre- 
irented his return to New-York until the 2oth 
of July last The respondents say, in their an- 
swer, that "it is true," as is alleged in the libel, 
"that in the month of October, 1839, the 
barque, then in the port of New-York, and 
bound on a voyage thence to Pernambuco, and 
thence to one or more ports in Brazils, thence 
to Europe, Havana or the United States," 
shipped the libellant to serve as an ordinary 
seaman, for said voyage, at the rate of seven 
dollars per month wages, and admits that the 
voyage stated in the libel was performed by the 
libellant But the answer denies all the alle- 
gations of short allowance, cniel treatment 
&c., and alleges, in defence of the demand of 
wages by libellant, that he deserted from the 
vessel at Buenos Ayres, and thereby forfeited 
aU wages earned previous to such desertion 
and after the vessel left Hamburgh; and that 
for the wages earned before the arrival at 
Hamburgh, he had paid him in full, for which 
he produced a receipt dated at HamDurgn, 
June 29, 1840, for nine dollars, in full of all de- 
mands against the ship, and proved the hand- 
writing of the subscribing witness to the re- 
ceipt, who is now dead. Upon these issues 
the parties went to trial, September term, 1843, 
and on the oth of October the court rendered 
a decision ha favor of the libellant for wages, 
at the rate of $10 per month to the termination 
of the voyage at Hamburgh, and at the rate 
of $7 per month for the voyage from Ham- 
burgh to Buenos Ayres, up to the time the li- 
bellant left the vessel at that port, and denied 
any compensation for short allowance. Th& 
parties moved for a rehearing of the cause. 
The motion was granted, and the cause was 
again argued in February term, 1844. 

E. 0. Benedict, for libellant 

N. D. Ellingwood, for respondent 
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BBTTS, District Judge. ThQ libellant in 
IMS cause sedbs to recover a balance due him 
tor wages, and compensation by way of wages, 
for sliort allowance of provisions and water on 
lihe voyage. Tlie sMpping articles were not 
jproduced on the ti-ial. Gelston, the shipping- 
broker, testified, tbat he shipped the libellant 
in October, 1839, on a voyage, at ten dollars 
per month, to go to South America, thence to 
-liurope, and back to the tJnited States, and 
for a time not exceeding two years. The 
agreement is not proved by the libellant as he 
Alleges it, nor Is it distinctly admitted by the 
answer; and the voyage actually performed 
was one variant from that described in the li- 
bel or answer, or by the broker who made the 
shipping contract with the libellant But the 
voyage run comports sufficiently with the 
iigreement proved to support the libellant's 
■case, up to the arrival of the vessel at Ham- 
burgh. After that, a new line of adventure 
' was entered upon by the vessel, the libellant 
insisting on the trial that he continued on 
board under the terms of his first engagement; 
a.nd the respondent, in his answer, did not al- 
lege there had been any change of voyage or 
iigreement It merely avers that the libellant 
was paid off in full discharge of his wages at 
Hambm'gh. The answer also admits that the 
libellant continued to serve on board the ves- 
sel subsequently until her arrival at Buenos 
Ayres, and charges that the libellant deserted 
the vessel at Buenos Ayres, and thereby for- 
feited all daim to wages. The libellant does 
not, in his libel, assert any change of voyage 
or departure from his orighial shipping con- 
tract, at Hamburgh, nor does the answer set 
up a new engagement at Hamburgh, or aban- 
<lonment of the old one there. The pleadfaigs, 
"if severally held to, would limit the controver- 
■sy to the first voyage, which termhiated at 
Hamburgh; there are no averments in the 
pleadings bringhig the after voyage under 
these terms. But the proof is clear on both 
sides, that the libellant, after having left the 
bark at Hamburgh, reshipped at that port, and 
•continued, to serve on board to the arrival of 
the vessel at Buenos Ayres. Indeed, the main 
points to which the evidence and arguments in 
the cause were directed, relate to ti-ansactions 
mt Buenos Ayres. There is no written evi- 
■dence of the terms of the latter engagement, 
nor is there oral proof, direct or satisfactory, to 
that point; all that is alleged by the respond- 
•ent to have been earned by the libellant re- 
lates to the amount of wages. 

The respondent, upon this state of the 
pleadings, cannot avail himself of the fact, 
if sufficiently established by the proofs, that 
the libellant deserted the vessel at Ham- 
burgh, and thus lost his claim to antecedent 
wages; nor can the libellant justify a sub- 
sequent desertion from the vessel at Buenos 
Ayres, upon the ground that she had devi- 
ated from the voyage for which he shipped 
3it New- York. Because^ it is manifest that 
if there had been cause of complaint on both 
sides that the shipping- contract was violated, 
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the objections were adjusted or waived, on 
the termination of the voyage at Hamburgh, 
where a new contract and voyage were en- 
tered into by the parties. The points of con- 
testation upon the issues, made by the plead- 
ings, in relation to the first voyage, are the 
rate of wages to be paid, whether the libel- 
lant was put on short allowance on the voy- 
age, and whether he abandoned the vessel 
at that poit, and his claims were wholly paid 
and settled at Hamburgh; and in respect to 
his further continuance on the ship, whether 
he was to receive the same wages as under 
his first engagement, and whether he de- 
serted the vessel at Buenos Ayres, and there- 
by forfeited aU wages then unpaid Mm, 
The respondent does not produce the ship- 
ping articles, but insists that the libellant 
shipped at seven dollars per month wages. 
The proof is quite satisfactory that the 
agreed rate of wages at New-York was ten 
dollars per month, and that it was so ex- 
pressed in the shipping articles. The re- 
spondent gave in evidence a receipt signed 
by the libellant, at Hamburgh, June 29, 
1840, for nine dollars, in full, of his demand 
against the vessel. There is no proof of any 
payment made the libellant for the eight 
months he had then served on board, except 
his advance of $12, Even at the rate of ?7 
per month, the libellant had then eai-netl 
fifty-six dollars, and no court would alloAV 
a bald receipt given by a sailor, for nine 
dollai*s, to extinguish a clear debt of ?64, 
without proof of some further satisfaction, 
amounting to a real compensation to the sea- 
man. Harden v. Gordon [Case No. 6,047]; 
Thomas v. Lane IICL. 13,902]; The Nimrod 
[Id. 10,267]. 

In cases where parties act upon equality 
of intelligence, and no foundation for suspi- 
cion of fiuud or imposition is laid by proof, 
'a. receipt is no more than prima facie evi- 
dence of payment, and^may be explained, 
contradicted or varied by parol proof; and 
in the case of Seamen dealing with a master 
upon the consideration of a small advance of 
ready money, for the discharge of their 
wages, the courts will exact satisfactory 
proof that they have been justiy compen- 
sated. It would be a glaring impropriety to 
allow this naked receipt to conclude the 
seaman, and bar his action, when the re- 
spondent only claims to have settied with 
him on the basis of paying at the rate of 
seven dollars per month, whilst the testi- 
mony is incontestable that the agreement 
was to pay him $10. There was, accordingly, 
earned at the time that receipt was ob- 
tained, .?3 per month, for the period of serv- 
ice, above the sums claimed by the respond- 
'eni to have been credited and paid to the 
libellant. I do not advert to the question- 
able adequacy of the proof of the receipt to 
render it a reliable voucher against a claim- 
"of wages, only the handwriting of the sub- 
iscribing witness being pi-oved; because, in 
I my opinion^ the respondent is bound to give 
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other evidence of actual payment or satis- 
faction of the debt, and cannot extinguish 
or har the demand by proving the signature 
of the seaman to a paper acknowledging 
payment The order entered on the first 
hearing in respect to wages only, is there- 
fore affirmed. But on a more critical con- 
sidei*ation of the testimony and the answer 
of the respondent, I am inclined to think 
the former order rejecting the claim for 
shoi*t allowance ought to be modified. The 
technical objection that the libel did not 
sufficiently specify his claim for short al- 
lowance, had its weight in that decision; 
yet perhaps in the esceeding looseness and 
inapplicability of the pleadings on both sides 
(for neither libel or answer make any issue 
upon the facts of the second or continued 
voyage), the court ought not to turn the 
cause back to procure from the parties a 
more apt and complete frame of pleadings. 
This objection was made on the final argu- 
ment, and was not brought forward to shut 
out the testimony to that point. So in re- 
spect to all the transactions on the voyage 
from Hamburgh to Buenos Ayres, each paiiy 
went into full proofs, notwithstanding there 
were no averments in the libel or answer 
to which the evidence was applicable. There 
is the more justification in letting evidence 
to this claim to compensation, because of 
short allowance, come in under a very gen- 
eral form of pleading, because a recompense 
for short allowance is given a seaman in 
the way of increased wages. Act July 20, 
1790 [1 Stat. 131]. And particularly in this 
instance the court would be disinclined to 
favor severe strictness of practice, since an 
entire forfeiture of wages is made a sub- 
stantive part of the defence. One of the 
witnesses testifies that the crew were on 
exceedingly short allowance for forty or fifty 
days, and the witness called by the respond- 
ent admits the allowance was very scanty 
for a considerable^'period between Pei*nam- 
buco and Hamburgh. 

No evidence is given of the quantity of 
provisions supplied the vessel for the voy- 
age. This proof should be furnished by the 
ship, when the fact that the crew were put 
on short allowance is proved. But as the 
demand in this instance is a stale one, I 
think it was no more than reasonable that 
the libellant was required to give evidence 
importing that the ship was insufficiently 
provisioned. This was done, and then clearly 
the burden of proof is upon the ship to show 
by clear evidence that she had placed on 
board all the provisions required by law. 
This justification has not been made by the 
respondent, and I shall accordingly allow 
forty days extra wages to the libellant there- 
for, at the rate of ten dollars per month, 
being thirteen dollars and thirty-three cents. 

The remaining and most litigated point be- 
tween the parties relates to the alleged de- 
seiiion of the libellant at Buenos Ayres. It 
was decided, upon the first hearing of the 



case, that the absence of the libellant from? 
the ship at Buenos Ayres did not amount to- 
a desertion which forfeited the wages due- 
to him, particularly so if the defence of de- 
sertion was placed by the respondent on the- 
contract of the libellant in the shipping 
articles, because the voyage to Buenos Ayres 
was palpably not embraced in that contract, 
but was a deviation from it, and the libellant 
was not bound by the articles to perform it. 
The defence, accordingly, was to be gov- 
erned by the character of the agreement 
made by the libellant at Hamburgh. That 
was a parol engagement on a different con- 
sideration, and for a voyage not contemplat- 
ed in the original articles. After so long a 
period, it is difficult to find clear evidence- 
of the circumstances connected with the- 
transactions of that voyage, and the absence' 
of the libellant from the ship; and I was dis- 
posed to regard his leaving the vessel the re- 
sult of timidity and dread of the dangers of 
returning to her in a small boat in the night 
time, and not a wilful desertion, and to hold 
the blame of his continued absence to be mu- 
tual between him and the master. But upon 
fui-tlier reflection, I am convinced that view 
was incorrect, upon the facts and circum- 
stances of the case, and that even if his leav- 
ing the boat for that night might be attribut- 
able to alarm at the perils of rowing her 
out to the vessel, still there is nothing to ex- 
cuse the libellant in concealing himself oq 
shore, and continuing his absence from the- 
vessel until her departure from Bueno» 
Ayres. The vessel remained seven or eight 
days longer at that port; and it is proved 
that the master inquired where the libellant 
could be found. This was all that should 
be required of him in dischai'ge of his duty; 
and there was ample lime for the libellant to 
have returned to his service on board, had 
he desired to do so. The lodgings of the 
master on shore were well known to him,, 
where he could have reported himself at 
once. It must be presumed he avoided do- 
ing either, because he intended to abandon 
the vessel. It appears, from the testimony,, 
that he had previously contemplated leaving 
her at Buenos Ayres, and endeavored to pex*- 
suade some of his shipmates to join him,, 
assm-ing them that they could obtain veiy 
high wages at that port; and whether the 
expectation of such increased remuneration 
induced him to disregard his wages in ar- 
rear, or whether motives of resentment, pique- 
or personal fear actuated him, I feel bound 
to hold that he voluntai*ily left the vessel 
at Buenos Ayres without leave, and without 
intending to return to her. Such abandon- 
ment of the ship is a desertion which works 
a forfeiture of the wages then due him on 
that voyage (3 Kent, Comm. 198), whether 
his agreement was by regular shipping ar- 
ticles or verbal. Desertion incurs a forfeit- 
ure of wages, without the aid of stiplations 
in shipping articles; and the argument that 
the engagements in those articles do not em- 
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brace this voyage, is of no avail against tliis 
defence- It is valid and efficient, "wlietlier 
tlie shipping contract is verbal or -written. 
It, tlierefore, matters not on tliis evidence 
Tvliether the libellant was sailing under Iiis 
shipping articles or a new and verbal con- 
ti-act Had the libellant refused to proceed 
on this voyage, because it was one not des- 
ignated by the articles, he could not be 
charged with desertion. The Eliza, 1 Hagg. 
Adm. 182, 184; The Minerva, Id. 347. But 
the new contract was obligatory upon him, 
and he is responsible for its violation. Hav- 
ing broken it by wilful abandonment of the 
vessel, without intending to return to her, 
he forfeits all wages earned during its con- 
tinuance. This forfeiture does not retro-act 
and include the wages earned on the outward 
voyage to Hamburgh. That voyage termi- 
nated there by the new arrangement between 
the master and libellant for the present one. 
I accordingly decree that the libellant re- 
ceive for eight months* service on board the 
vessel, up to the close of the voyage at Ham- 
burgh, eighty dollars, and for short allowance 
during that period, thirteen ss/ioo dollars, be- 
ing, in the whole, ninety-three dollars thirty- 
three cents, deducting therefx'om the advance 
of twelve dollars, and nine dollars paid at 
that port, and his costs to be taxed; and 
that the libellant's wages, earned on the sub- 
sequent voyage from Hamburgh to Buenos 
Ayres, be deemed forfeited for desertion at 
the latter port. 



Case K"o. 11,138. 

PIBK et al. v. CHICAGO & N. W. RY. CO. 
et al. 

[6 Biss. 177; 1 6 Chi. Leg. News, 333.] 

Circuit Court, W. D- Wisconsin. July, 1874.2 

JuitisDicTioN — Altekiko Wiscon*sin Railkoad 

Chakters— Rights of Creditors— Cox- 

GBESSION4I. Grants of Land. 

1. The United States circuit court has juris- 
diction of a bill by non-resident creditors to re- 
stiain the railroa,d commissioners from actions 
injuxious to their rights. It is not necessary to 
wait until the commissioners have taken positive 
action. 

[Cited in Chicago & N. W. By. Co. v. Dey, 35 
Fed. 871.] 

2. Acts of March 12, 1874, do not repeal the 
act of March 11, 1874 [Laws 1874, p. 559]. 

3. The provision of the Wisconsin constitu- 
tion, that railroad charters "may be altered 
or repealed by the legislature at any time after 
their passage" underlies all the grants of rights 
and franchises to the Northwestern Railway 
Company, and all its stock and securities were 
taken and are held subject to this paramount 
condition, of which in law all holders had no- 
tice. 

4. The corporation cannot clothe its creditors 
with greater rights, as against the state, than it 
possesses itself; and this principle is not chan- 
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ged by authority from the le^slature to consoli- 
date with other roads. 

5, The Wisconsin legislature has the power to 
regulate raUroad charges for transit of persons 
and property within the state, and the fact that 
the exercise of such power might affect the value 
of the railroad's property and franchises cannot 
touch the question of the power. 

6. Congressional grants of land to the state 
cannot change the rights of the corporation or 
its creditors. 

This was a bill in equity by William Fred- 
erick Pick, of the kingdom of Holland, and 
an alien, Henry R. Pierson and Moses Tay- 
lor, citizens of the state of New York, hold- 
ers of certain bonds issued or guarantied 
by the Chicago & Northwestern Railway 
Company, filed on behalf of themselves and 
others similarily situated, and also by the 
Farmers' Loan and Trust Co., and the Union 
Trust Co.. coiTporations organized under the 
laws of New York, and citizens of that state, 
being severally trustees under mortgages 
executed by said railway company to secure 
the aforesaid bonds, against the said Chicago 
& Northwestern Railway Company, George 
H. Paul. Joseph H. Osborne and John N. 
Hoyt, citizens of the state of Wisconsin, and 
railroad commissioners of that state, and 
also against A. Scott Sloan, a resident of 
and the attorney-general of said state. The 
bill was filed to restrain the said railway 
company from submitting to or accepting, 
and to prevent the other defendants from 
enforcing, the provisions of an act of the 
legislature of the state of Wisconsin, passed 
March 11. 1874, entitled "An act in relation 
to railroad, express and telegraph companies, 
in the state of Wisconsin" [Laws Wis. 1874, 
p. 559], upon the ground that the act im- 
paired the obligation of the contracts enter- 
ed into by said railroad company with said 
bondholders and trustees, and was therefore 
unconstitutional and void. The defendant 
corporation was created by the consolidation 
of several railroad companies organized un- 
der the laws of Illinois and Wisconsin re- 
spectively, the new coi-poration being con- 
firmed by the act of the legislature of Wis- 
consin, approved March 8, 1862. By Act 
Cong. June 3, 1856 [U Stat. 20], there was 
granted to the state of Wisconsin certain 
alternate sections of land within the state 
for the purpose of aiding in the construc- 
tion of railroads. The state accepted the 
lands, and on the 11th of October, 1856, 
passed an act professedly in execution of the 
trust created by this act of congress, ana 
incoi-poi-ating the Wisconsin and Superior 
Railroad Company, and granting a portion 
of said lands thereto. This corporation was 
finally merged into the Chicago & North- 
western Railway Company. The act com- 
plained of in the biU, is that of the legislature 
of T^isconsin, approved March 11, 1874, ap- 
plicable to all the roads within the state, 
owned, operated, managed or leased by the 
Chicago & Northwestern Railway Company, 
limiting the compensation to be paid for the 
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carriage of passengers and freight to the 
sums in the act mentioned, prohibiting under 
heavy penalties any demand or receipt of 
compensation beyond the rates so fixed, and 
providing for the appointment of three per- 
sons as railroad commissioners, who should 
neither be in the employment of any rail- 
road, nor in any manner interested in rail- 
roads, who should at all times have ac- 
cess to the books and papers of railroad 
companies throughout the state, and author- 
izing them in their discretion to reduce such 
rates of compensation below those prescrib- 
ed by the act whenever in their judgment, 
or in the judgment of a majority of them, it 
could be done without injury to the railroad 
company, and also providing that such com- 
panies should be bound by the decision of 
such raih'oad commissioners, or a majority 
of them, with reference to such i-ates, and 
should observe their requirements m that 
respect, under heavy penalties. Under this 
act the defendants, Paul, Osborne and Hoyt, 
had been appointed the i-aih'oad commission- 
ers for the state, had entered upon the duties 
of their office, prepared a schedule of rates 
for transportation of freight and passengers, 
and were preparing to enforce the observance 
thereof, while the defendant Sloan, as at- 
torney-general was preparing to prosecute 
the company for the penalties prescribed for 
the violation of the act, the company having 
made no change in their rates on account 
of the act. 

The question came up on a motion for a 
temporary injunction on the bill and affi- 
davits filed, and was elaborately argued. 

0. B, Lawrence, B. 0. Cook, and E. W. 
Stoughton, for complainants. 

A. Scott Sloan, J. O. Sloan, and L. S. Dixon, 
for defendants. 

Before DAVIS. Circuit Justice, DRTJM- 
MOND, Circuit Judge, and HOPKINS. Dis- 
trict Judge. 

DRUjMMOND, Circuit Judge. We have 
not had time to prepare any formal opinion 
in the case, but as it was thought desirable 
that there should be a decision npon the mo- 
tion for an injunetioja, I am instructed by the 
court to present the following as its conclu- 
sions upon the points made for a preliminary 
injunction: 

1. On the assumption that the act of 
March 11, 1874, "relating to railroads, ex- 
press and telegraph companies in the state 
of Wisconsin," is invalid, we think the court 
has jurisdiction of the case. The bill is fil- 
ed on behalf of citizens of Europe, and of 
other states, to enforce equitable rights, and 
to prevent action by the railroad commission- 
ers which may result, as is alleged, in seri- 
ous injury to those rights. It was not neces- 
sary to wait until the commissioners had 
put the law in full opeiution, and its effects 
upon the railroad company had become com- 
-plete, before the application against them 
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was made to a court of equity. A very im- 
portant function of that court is to prevent 
threatened wrong to the rights of property. 
2. We are of opinion that the act of the 
11th of March, mentioned above, was not 
repealed by the act of the 12th of March, 
1874, the second section of which declares 
"all existing corporations within this state 
shall have and possess all the powers and 
privileges contained * * in their respective 
charters;" and the act also of the 12th of 
March, 1874, the ninth section of which im- 
poses a penalty for extortionate charges. 
There are apparent inconsistencies between 
these two last named acts and that of the 
nth of March; but it becomes a question 
of intendment on the part of the legislature. 
On the same day, March 12, a joint resolu- 
tion was passed directing the secretary of 
state not to publish the act of the 11th of 
March until the 28th of April. In this state 
no general law is in force until after publi- 
cation. We may consider the johit resolu- 
tion, in order to determine whether the am- 
biguous legislature intended that the two 
acts passed on the same day should repeal 
the act of the 11th of March, and from that 
it is manifest such was not the intention of 
the legislature. Of the three acts, that of 
the nth of March took effect last. 

3. The charters of railroad coi-porations im- 
der the constitution of Wisconsin "may be 
altered or repealed by the legislature at any 
time after their passage." In legal efiEect, 
therefore, there was incorporated in all the 
numerous grants under which the North- 
western Railway Company now claims its 
rights of franchise and property in this state, 
the foregoing condition contained in the con- 
stitution. It 'became by operation of law, 
a part of every contract or mortgage made 
by the company, or by any of its numerous 
predecessors, under which it claims. The 
share and bond holders took their stock or 
their securities subject to this paramount 
condition, and of which they, in law, had 
notice. If the coi-poration, by making a con- 
tract or deed of tmst on itg property, could 
clothe its creditors with an absolute, un- 
changeable right, it would enable the eoi-pora- 
tion, by its own act, to abrogate one of the 
provisions of the fundamental law of the 
state. 

4. This principle is not changed because 
authority is given by the legislature of the 
state to a corporation to consolidate with a 
corporation of another state. The corpora- 
tion of this state is still subject to the con- 
stitution of Wisconsin, and there is no power 
anywhere to remove it beyond the reach of 
its authority. 

5. As to the rates for the transit of pei-sons 
and property exclusively within the limits 
of this state, the legislature had the right to 
alter the tenns of the charter of the North- 
western Railway Company, and the fact 
that such alteration might affect the value 
of its propeity or franchises cannot touch the 



£19 Fed, Cas. page 627] 



(Case No. 11,139; PIERCE 



question of power in the legislature. The 
repeal of its franchises -would have seriously 
impaired the value of its tangible property; 
and while the latter, as such, could not be 
taken, still its essential value for mere use 
on the railroad would be gone. 

6. The fact that grants of land were made 
"by congress to the state cannot change the 
rights of the corporation or of the creditors. 
If the state has not performed the trust it 
must answer to the United States. 

7. The act of the 11th of March, 1874, 
-while not interfering with the rates of freight 
•on property transported entirely through the 
state to and from other states, includes with- 
in its terms property and persons transport- 
•ed on railroads from other states into Wis- 
K^onsin, and from Wisconsin into other states. 
This act either establishes or authorises the 
xailroad commissioners to establish fixed 
rates of freight and fare on such persons and 
property. The case of State Freight Tax, in 
15 Wall. [82 U. S.] 232, decides that this last- 
•described traffic constitutes "commerce be- 
tween the several states," and that the reg- 
ulation thereof belongs exclusively to con- 
fess. It becomes, therefore, a very grave 
question whether it is competent for the state 
arbitrarily to fix certain rates for the trans- 
portation' of persons and propeity of this 
inter-state commerce, as the right to reduce 
rates implies also the right to raise them. 
There may be serious doubts whether this can 
be done. This point was not fully argued, 
jind scarcely at all by the counsel of the 
Kiefendants; and under the circumstances, 
we do not at present feel wan-anted, on this 
ground alone, to order the issue of an in- 
junction. If desired by the plaintiffs, it may 
lie further considered at a future time, ei- 
ther on demurrer to the bill or in such other 
form as may fairly present the question for 
•our consideration. 

The motion for an injunction is overruled. 

[On appeal to the supreme court the decree 
■of this court was affii-med. 94 TJ. S. 164.] 

NOTE. An act in 1856 reserving power to 
amend or repeal future charters and other laws 
is constitutional, and does not affect the mere 
T30wer to repeal the franchise, notwithstanding 
the clause that "no amendment or repeal shall 
impair other rights previously vested. Ihere- 
fore an act of 1868, repealing one mcorporating 
.a companv in 1865, is constitutional, notwith- 
standing the act of 1865 reserved no repealing 
power in itself. Griffin v. Kentucky Ins. Co., 
■3 Bush, 592. The exercise of a reservation hy 
the state of the power to repeal, alter or amend 
acts of incorporation, does pot impair the con- 
tract of which it forms a part Com. v. Fay- 
•ette Co. R. Co., 55 Pa. St. 452. ^ ^ . ^, 

Tae constitution of Wisconsin contains tne 
following clause: "Corporations without bank- 
ing powers or privileges may he formed under 
general laws, but shall not be created by special 
act, except for mijnicipal purposes, and in cases 
where, in the judgment of the legislature, the 
■objects of the corporation cannot be attained 
Tinder general laws. All general laws or special 
-acts enacted under the provisions of this sec- 
tion may be altered or repealed by the legisla- 
ture at any time after their passage." Const. 
-Wis. art 11, § 1. 



Case No. 11,139. 

In re PIERCE et al. 

[7 Biss. 426: 15 N. B. B. 449; 9 Chi. Leg. 

News, 300; 15 Alb. Law J. 517.] i 

Circuit Court, E. D. Wisconsin. April, 1877- 

GriFT OP Personal PBOPEiiTy et Insolvent Hus- 

basd to "vvlfe— sommart jukisdiotion op 

Bankrcptot Cookt — ^Practice. 

1. Gift of personal property by insolvent hus- 
band to wife, without any visible change of 
possession, does not constitute an adverse in- 
terest in the wife so as to compel the institu- 
tion of separate proceedings for the purpose of 
Utigating the rights of the parties. 

2. On a petition by the. assignee of the hus- 
band for the possession of the property, an afli- 
davit by the husband, that the property is m 
possession of his wife is not a sufficient answer; 
and the bankruptcy court can compel the prop- 
erty to be turned over to the assignee. 

[Cited in He M'Kenna, 9 Fed. 29.] 

3. Upon such a petition by the assignee, the 
court should require the bankrupt to answer. 

[The bankrupt and his wife were examined, 
and their testimony fully taken touching this 
property. The assignee claimed it as the 
property of the bankrupts, or of one of 
them.] 2 

This was a petition by the assignee of the 
disti-ict court for the possession of personal 
property which it was alleged was in the 
hands of the bankrupts [Charles L. Pierce 
and James M. Whaling]. The petition re- 
mained unanswered except by the affidavit 
referred to in the opinion. 

D. S. Ordway, for assignee. 

James G. Jenkins, for bankrupts. 

DBUMiMOND, Circuit Judge. The facts set 
forth in the petition to the district court were 
substantially these: 

That the bankrupts, some time ago, had 
entered into business with a very small capi- 
tal; that they became indebted for large 
quantities of goods purchased; that the in- 
debtedness continued and increased; that 
they were actually insolvent, the insolvency 
growing greater in amount all the time; that 
they did a very large business, incurred enor- 
mous debts, particularly to one firm, who had 
advanced them large sums of money from 
time to time, the indebtedness being between 
?300,000 and §400,000; that they lived in an 
expensive manner; had exti-avagant furni- 
ture considering their actual pecuniary con- 
dition when they commenced the business, 
and at periods afterward. Articles of luxury 
and expensive furniture were purchased by 
Mr. Pierce and placed in his house; and the 
statement is in the petition, which we have 
to take as true, that he gave those things 
(after he had purchased them, being then in- 
solvent, and using other people's money, the 

1 [Reported by Josiah H. Bissell. Esq., and 
here reprinted hy permission, 15 Alb. Law J. 
517, contains only a partial report.] 

2 [From 15 N. B. B. 449, and 9 Chi. Leg. 
News, 300.] _ . ^ 



PIERCE (Case No. 11,139) 

product of the goods which may be said to 
to have belonged to others) to his wife, say- 
ing, "I give these to you." 

He remained in the house; he had bought 
the property; there was no separation be- 
tween man and wife, no severance of posses- 
sion; they were both living in the house, and 
he having made use of the few simple words 
as above, it is claimed that his wife now 
owns this property, or that she has an adverse 
interest in it, and therefore that there must 
be a bill in chancery or a suit at law to deter- 
mine the rights of the wife. Smith v. Mason, 
14 Wall. [81 U. S.] 419; Marshall v. Knox, 16 
Wall. [S3 U. S.] 551. 

Now, if it had been an article of apparel, or 
simply the wardrobe of the wife, or jewels, 
or any expensive personal articles which in 
a sense might be said to be appropriated to 
the use of the wife, ft possibly might be dif- 
ferent. But here was property in common 
between the husband and wife, of which 
there could not be a distinct, separate appro- 
priation to the wife, unless the mere use of 
the words, "I give this to you," shall consti- 
tute a separate and distinct property, shall 
sever the possession, and from theneefoith 
the property shall be considered as the separ- 
ate and independent property of the wife. 

Can we tolerate such things as this? Can 
it be true that an insolvent merchant can fill 
his house with all sorts of extravagant furni- 
ture, and then say to his wife, "I give It to 
you," they remaining in the house and living 
together, and then compel the creditors, or as- 
signee representing the creditors, to solemn- 
ly go through with what I cannot help call- 
ing the farce of filing a bill in chancery to 
deprive the wife of such a right as this? 

I admit that wherever there appears to be 
an adverse interest in any one who is not 
before the court, the bankrupt court cannot 
adjudicate on the same without that person 
being properly before it, without setting in 
motion the machinery of a court for the pur- 
pose of litigating any supposed rights. But 
this is not an adverse interest Does the 
mere fact that the husband says to the wife, 
"This propeity which I have bought and 
placed in- my house is yours," constitute an 
adverse interest in the wife? I know of no 
law that leads to such a conclusion. There is 
not even an ectuity in the wife under such 
circumstances. The right of property and the 
possession of the property are absolutely un- 
changed. The statute of this state declares, 
1 admit, as the statutes of most of the states 
now declare, that the wife can receive and 
hold as her own independent propeity that 
which she obtains from a source other than 
that of her husband. But it does not change 
the rule of law that unless it does not come 
from another source it still is the property 
of the husband. 

In this case the petition alleges that the 
wife had no property, never has had any ex- 
cept her wardrobe and the usual presents 
made on a wedding day. It therefore rebuts 
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the idea that any of this property whatever 
was purchased with the money of the wife. 
It was all purchased with the money of the 
husband, or rather the money of his credit- 
ors. 

And then, again, a portion of this property 
was not even given by the husband to the 
wife. It was put upon premises, the title to 
which was apparently in the wife, and it is 
claimed to belong to the wife, because the 
husband bought the furniture or other aiti- 
cles of personal property, and put them upon 
the premises which the wife seemed to own. 
So that, whenever personal property is put by 
the owner upon real propeity owned by an- 
other, it ti-ansfers, under this view, the per- 
sonal property to the owner of the real prop- 
erty. That certainly is a new doctrine in the 
law. 

There is an aflidavit put in, in answer to- 
the petition to the district court, in which the 
husband alleges that he cannot deliver this 
property to the assignee because it is in the 
possession of his wife. Now, if he had shown 
in this affidavit that there was any possession 
in his wife, different from his own posses- 
sion, there might be something in it. But he 
must rebut the presumption which arises 
from all the facts in the case, for they are 
both occupying, as man and wife, jointly, a 
house in which this furniture is placed. It is. 
a necessary inference, as they are thus living 
together, that whatever possession the wife 
has, she has simply because she is living with 
her husband in the same house, and that he 
has said to her, "This propeity is yours." 
_ The district court thought that there was 
in this ease an adverse interest in the wife, 
and therefore, under some of the decisions of 
the supreme court, her right must be litigated 
in an independent action. ^ 

Now, if there did really appear to be an ad- 
verse right, I admit the binding authority of 
these decisions. But for the reasons I have 
already stated, it is most manifest that there 
is no adverse right in the wife. I know of no 
law or equity that, under these facts, gives 
her the slightest adverse right to the property. 
There certainly has not been any cited in 
this case. I think, therefore, that the bank- 
nipt must meet the case made by the as- 
signee in some other way than by such an 
affidavit as this, before the district court 
could of right hold that this woman can re- 
tain the propeity. I must say I have very 
little patience with transactions of this kind. 
If courts of justice are made to accomplish 
any object, it certainly is one of the very 
highest to protect, in the speediest possible 
way, the right of creditoi-s attacked, as this 
case shows they have been here, and to sweep 
away, as a mere cobweb, such a transparent 
fraud as is shown in this case. 

Therefore I shall remit the case to the dis- 
trict court, with instructions to that court to 
ro ;re the bankrupt to answer the petition, 
and then, when he has so answered, if it 
shall appear that there is really any adverse 
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interest in tlie wife, then, of course, she will 
be permitted to have her right ascertained 
in an independent proceeding. 

[For a hill in equity by Augustus F. Cady, 
assignee, against the bankrupts, and Ella JI. 
Whaling, the wife of one of them, to set aside 
•certain alleged fraudulent transfers of property, 
real and personal, heard upon demurrer to bill, 
see Case No. 2,285.] 



Case Ifo. 11,140. 

In re PIERCE et al. 

Ex parte WHITE. 

[2 Lowell, 343.]! 

District Court, D. Massachusetts. Nov., 1874. 

Baskuupt — Seoukity to Sorett, 

1. A mortgage given to a surety to indemnify 
him for undertaking to secure debts of a mort- 
gagor, who afterwards became bankrupt, will 
be held, by a court of bankruptcy, to inure to the 
benefit of the creditors to whom the surety be- 
came bound; and the trust for the benefit of 
such creditors will be enforced by those courts. 

2. Where such a mortgage is assigned to a 
purchaser, with notice of the trust, he takes the 
property upon the same trusts. 

3. Where the money paid by such a purchaser 
is. in fact," applied to the payment of the debts 
which the mortgage was given to secure, the 
purchaser may have the benefit of such applica- 
tion. 

4. But if the purdiaser is himself a creditor 
under the mortgage, he has no priority over the 
■other creditors, but must share with them if the 
security is inadequate to full payment. 

5. An assignee in bankruptcy, who has taken 
chattels subject to such a mortgage, has no prior 
lien on it for rent of the place in which they 
were kept, if, being notified of the mortgage, he 
refused to deliver them to the mortgagee, and 
the rent accrued after such notice. 

The bankrupt firm carried on business in 
Boston under the style of the Boston Drug 
Mills, as the successors of an earlier firm, 
consisting of the two bankrupts and one 
Lincoln. When the latter retired from the 
firm in December, 1872, the new firm under- 
took to pay the joint debts of the old firm, 
and they procured one Kendall to become 
bound with them to Lincoln in an obligation 
conditioned to pay all said debts as shown 
on the books of account of the firm, and 
especially six certain promissory notes, 
amounting -to $3,400 signed by said Lincoln 
and indorsed by the Boston Drug Mills, and 
to save harmless said Lincoln against all 
said debts, liabilities, and notes. As securi- 
ty for this obligation, the new firm gave 
Kendall, the sui-ety, a mortgage upon cer- 
tain machinery, tools, and other chattels, 
which was conditioned to pay all the debts 
of the old firm, and to indemnify Kendall 
from his liability on the bond. In Febru- 
ary, 1873, the new firm applied to E. A. 
White, the petitioner, to advance them 
ifl.SOO, promising to procure him as security 

1 [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 
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therefor an assignment of Kendall's mort- 
gage. He advanced the money and receiv- 
ed the assignment After the Bankruptcy 
of E. O. Pierce and others. White applied to 
have the moi-tgaged property sold, which 
was ordered, subject to the rights of all par- 
ties, and the assignee filed an account, 
showing a balance of about $1,000 as the 
net proceeds of sale. At the hearing there 
was evidence tending to show that the mon- 
ey thus obtaine'd from Mr. White was ap- 
plied to pay debts of the old finn. There was 
evidence that the notes for $3,400, mention- 
ed in the mortgage to Kendall, had not been 
paid, and that there were other debts out- 
standing of the old firm; that Kendall and 
Lincoln were both bankrupt, and the inter- 
ests of their creditors were insisted on by 
their assignees. 

B, C. Moulton, for assignee. 

G. W. Estabrook, for secured creditors. 

LOWELL, District Judge. It is well set- 
tled that a mortgage by a principal to a 
surety to indemnify him for his undertak- 
ing, will inure to the benefit of the creditors 
to whom the surety has become bound, and 
that if the parties are bankrupt, the court of 
bankruptcy or a court of equity will enforce 
the trust for the benefit of such creditors. 
I refer to the very elaborate opinion of the 
late Judge Hall, in Re Jaycox [Case No. 
7,242], where the authorities are reviewed, 
and the principle upheld; and in which the 
character of such a transaction as a trust is 
fully set out In England this equity ap- 
pears at the present day to be confined to 
eases in which both the principal and his 
surety are banki-upt or insolvent, and is 
held not to inure to the benefit of the class 
of creditors as such, but to be an incidental 
advantage which they obtain in working 
out the settlements of the two bankrupt es- 
tates. The earlier English doctrine of 
Maure v. Harrison, 1 Eq. Cas. Abr. 93, pi. 5, 
has been more closely foUo-jved in this coun- 
try, and the better opinion here is, that 
when the principal is insolvent, the cred- 
itors may at once require the application of 
the security. Kendall's mortgage, however, 
was conditioned to pay the debts of the old 
firm, as. well as to save him, harmless there- 
from, which would create a trust, even be- 
fore bankruptcy; and both pai-ties are now 
bankrupt Kendall assigned this mortgage- 
to a person who was lending money to the 
new firm. It is clear that such an assign- 
ment, for such a purpose, of a mortgage 
which clearly expresses the trust, is void in 
equity, and that White became merely the 
trustee in the place of Kendall. No layman 
even, reading such a mortgage, could for a 
moment suppose that it was intended, or 
could be used, as a security for new debts, 
at least until the old debts were all paid; 
and White made no inquiry concerning the 
old debts. 
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Fortunately for him the money appears to 
have been used to pay old debts; and this 
being the case, he may fairly claim to stand 
in the place of the creditois who were paid 
with the money which he lent But his pos- 
session of the mortgage gives him no better 
right than all the other creditors of the old 
firm, because it was not assigned him for 
any such purpose. He was not responsible 
for the old debts, and did not undertake to 
pay them, and can only -by subrogation 
claim the rights of a creditor. 

If Kendall had paid certain debts without 
notice of the insolvency of the new firm, no 
doubt he might hold the mortgaged prop- 
erty, first to indemnify himself, and next to 
divide the proceeds of the property pro rata 
among the remaining creditors. But White 
was not in this position. He advanced mon- 
ey on a security which was not directly 
available to him, and he can derive no prior- 
ity by the fact that he held a legal title. 

It was argued that the holders of the 
notes mentioned in the mortgage are to have 
precedence of the other creditors of the old 
firm, by reason of the notes being specially 
referred to. But it is evident that these 
debts were not mentioned for that purpose, 
but merely to make sure that they were ac- 
knowledged as debts by the old firm. The 
bond and mortgage cannot be misunder- 
stood. They are for all the debts, whether 
mentioned in the moi-tgage or shown in the 
books. 

The assignee argued that he had a lien up- 
on the mortgaged property for rent. It 
seems that the drug mills were in his pos- 
session for some time, and that the landlord 
makes some claim against him which is in 
suit; and the suggestion is, that if the ma- 
chinery and tools conveyed by the mortgage 
had been removed, he would not have kept 
the premises so long as he did. If the as- 
signee has become liable for rent, he has 
usually the right to pay it out of the assets 
in his hands; but, so far as this mortgaged 
property can be. called assets, he has no 
claim of this sort upon it, because he re- 
sisted the mortgagee's right to sell or re- 
move it, gave him no notice of any such pos- 
sible claim, and has acted throughout ad- 
versely, taking his chance of setting aside 
the mortgage. Besides, the occupation of 
the premises was optional with the as- 
signee. He was not bound to take the 
lease unless he pleased, and he might have 
taken care to secure himself by a guarantee 
from the creditors or otherwise against per- 
sonal liability for the rent. If he did be- 
come liable he cannot call upon the mort- 
gagee, or rather on the creditors of the old 
firm whom the mortgagee represents, to pay 
any part of this charge. 

The order is, that the net proceeds of sale 
of the mortgaged property be divided among 
the creditors of the old firm, known as the 
Boston Drug Mills, pro rata. 
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In re PIERCE et al. 

[3 N. B. R. 258 (Quarto, 61); i 26 Leg. Int. 332,- 
16 Pittsb. Leg. J. 204.] 

District Court, E. D. Pennsylvania. Oct 8^ 
1869. 

Bankruptcy — Uiscn.*KGE — Effect op Pbior As- 
siGNMBST— Act of Baxkkuptct- 

1. An assignment for the benefit of creditors^ 
without any preference, sixteen days before the 
filing of the debtor's petition in bankruptcy, and 
when a creditor proceeding adversely was about 
to obtain a judgment held, not to preclude the^ 
discharge of the bankrupt. 

2. That such an assignment would be an act 
of bankruptcy under the 39th section of th& 
bankrupt law [of 1867 (14 Stat 536)], if adver* 
sary proceedings were instituted within six 
months, does not make it in the absence of ac- 
tual fraud, a bai to a discharge, under the 29th 
section. 

3. Siich an assignment, though voidable by the- 
assignee in bankraptcy, is not void. 

[Cited in Re Seeley, Case No. 12,628.] 

The petition in this case was filed on De- 
cember 31, 1869. The banki-upts [Pierce & 
Holbrook] having applied for their discharge, 
on the day appointed to show cause, October 
8, 1869— 

CADWALADBR, District Judge, said:— 
Should the discharge of these gentlemen be- 
unopposed, it will, neveitheless, be my duty, 
under the 32d section of the act of congress^ 
to consider whether their execution of a gen- 
eral assignment for th^ benefit of their cred- 
itors, without any preference, sixteen days 
before their original petition in bankruptcy 
was filed, and when a creditor was about to 
obtain a judgment against them, constituted 
such a breach of their duty under the act, as 
to preclude their discharge. According to a 
decision in Goldschmidt's Case [Case No, 
5,520], in the Southern district of New York, 
the discharge could not be granted, even^ 
though the assignment had been made more- 
than six months before the commencement 
of proceedings in banki-uptcy; and, if I were- 
to follow that decision, the present case of 
an assignment of this kind, made within 
that period, would be more unfavorable to 
those bankrupts. The decision is, however, 
contrary to the views upon which I have act- 
ed in many former eases, and to views which- 
I still entertain. I have in several cases ad- 
judged such an assignment an act of bank- 
ruptcy under the 39th section of the act, if 
adversary proceedings under that section 
were instituted within the period of six 
months therein limited. But, even in such a 
case, I have not, in absence of actual fraud, 
considered the execution of such an assign- 
ment a bar to a discharge. Even where the 
assignment has been the sole foundation of 
the proceedings in bankruptcy, I have con- 
sidered it not a void act, but an act voidable 

1 [Reprinted from 3 N. B. R. 258 (Quarto, 61)^ 
by permission.] 
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by the assignee in 'bankruptcy, under a bill 
in equity, filed for the purpose of avoiding it; 
and have sustained acts done under it pre- 
viously in good faith. In one case I refused 
an injunction under such a bill, because the 
injunction would have prevented the working 
out of an equity beneficial to the creditors. 
In another case, I suspended granting an in- 
junction and appointing a receiver until the 
completion of a beneficial sale by the assignee 
under a previous deed. In a third case, of a 
very suspicious kind, where a sale had ap- 
parently been forced by the assignee under 
the previous deed, at a sacrifice, and the bill 
was at the suit of the petitioning creditor, 
before the appointment of an assignee in 
banki'uptcy, as the previous assignee was 
of unquestioned solvency, and might be lia- 
ble for the full value of what had been sacri- 
ficed, I made a qualified and guarded order 
for a receiver and injunction, in such a foi-m 
as would not interfere with the recourse of 
of the future assignee. 

I am ready to hear an argument of any 
counsel who may desire the subject review- 
ed; but for the present am unable to follow 
the New York decision. 

The forms prescribed by the judges of the 
supreme court contain a provision, that "if 
ail or any of the debtor's property has been 
conveyed by word, or deed of assignment, or 
otherwise, for the benefit of creditors, the 
date of such deed should be stated, the name 
and address^ of the person to whom the prop- 
erty was conveyed, the amount realized from 
the proceeds thereof, and the disposal of the 
game." This must be set forth as far as 
possible under one of the heads of Schedule 
B, annexed to the original petition. In the 
present case, the deed was too recentiy ex- 
ecuted for the-fulfiUment of all those condi- 
tions in the original- petition. But when the 
banknipts came to pass their last examina- 
tion, the deficiencies ought to have been 
supplied. This, if they believed the trustee 
under the previous assignment to have ex- 
ecuted his duty faithfully, might have requir- 
ed only the exhibition of a copy of the in- 
ventory and account 

But the duty of the bankrupts, and of the 
assignee in bankruptcy, did not begin or stop 
here. It is altogether unaccountable that the 
assignee in bankruptcy has made no report 
as to how he has settied, or why he has not 
settied, accounts with the previous voluntary 
assignee. If the whole estate went into the 
hands of the assignee in bannruptcy, as may 
be inferred from his inventory, he ought to 
have so reported; and he should now so re- 
poit. 

In the early part of the present century, 
when all Enghsh bankruptcies were still, in 
form, compulsory, a frequent, if not the most 
frequent, act of bankruptcy in England, was 
the execution by the debtor of a deed of com- 
position. If all the creditors came in under 
it he was released, and they took his whole 
estate. If they did not, one of them petition- 
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ed in the adversary form, and the debtor was 
adjudged a bankrupt for having executed the 
deed. But in the absence of actual fraud, 
no debtor was ever precluded from a dis- 
charge by having made such an assignment. 
This continued until the year 1825. It had 
become an ordinary substitute for tho former 
usual act of bankruptcy by denial to a cred- 
itor. Of course, if the assignee under the 
composition deed had received any part of 
the estate, it was accounted for to the as- 
signee in bankruptcy. 

In the present case, I think it may be rea- 
sonable to suspend granting a discharge, un- 
til the assignee in bankruptcy shall have 
filed and settled his account. It was part of 
the bankrupt's duty to his creditors, to see 
that the assignee's account was exhibited in 
proper season; and, in this case, there ap- 
pears to have been either a large amount of 
assets, or a great necessity for a full report 
and explanation. 

But if there is any reason against such de- 
lay counsel will be heard. 

The voluntary assignment contains a pro- 
vision to except from its operation "the sep- 
arate property" of the wife of one of the 
bankrupts. If there was any property as to 
which such a statement was at all necessary, 
there should be a statement and explanation. 
They should, therefore, be furnished. 
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PIERCE et al v. The ALBERTO. 

[Hoff. Op. 441,] 

District Court, D. California. Sept 3, 1837. 

AUMIUALTY — AdJODICATION BY FOREIGST PRIZE 

CouKT— How Proven— Efpect op Gondemxa- 

TioM DPON Liens — Conversion into Public 

Vessel. 

[1. Our courts cannot question the condemna- 
tion by a foreign prize court sitting within the 
territory of its sovereign of a res sub potestate 
of said sovereign,] 

[2. To bar a maritime lien, a foreign condem- 
nation in prize may be proved without produc- 
ing the decree.] 

[3. A foreign sovereign's conversion of a pi- 
ratical ship into a public vessel conclusiTely 
proves her condemnation as prize,] 

[4. A foreign condemnation in prize destroys 
maritime liens,] 

[This was a libel by Nelson Pierce and oth- 
ers against the bark Alberto for materials and 
supplies.] 
Pratt & Bowlin, for libellants, 
R, Q. & D. Rogers, for claimants. 

HOFFiMAN, Disti'ict Judge, The libel in 
this case is for materials and supplies fur- 
nished to the bark Alberto, at this port, in 
the year 1853. The suit is defended on the 
grounds: First that the libellants have not 
produced sufficient and competent proof to 
show that the supplies sued for were actual- 
ly furnished; and, secondly, that the marl- 
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time lien claimed by tliem cannot now be 
enforced against tlie present owner of the ves- 
sel. 

It is alleged by tbe claimants that the Al- 
berto was formerly tlie bark Caroline; that 
she conveyed from this port Walker and his 
companions, on their expedition against the 
Mexican territoiy; that she was "by the Mex- 
ican authorities confiscated for engaging in a 
piratical attack upon their tenitory and in- 
habitants, and for a breach of their municipal 
revenue laws; that she was converted into 
and for a long time retained as a public ves- 
sel of the Mexican nation; that having been 
dismasted and otheiT\ase injured by a hurri- 
cane, she was by the Mexican government 
sold at auction to the present owner, by whom 
she has at great expense been repaired. If 
these allegations be proved, the defence to 
this suit is complete. 

The principal evidence on which the claim- 
ant relies, was obtained on letters rogatory 
issued out of this court, and duly executed by 
the Mexican authorities, to whom they were 
addressed. No judicial sentence of condem- 
nation has been produced— either from the 
fact, that no sentence was pronounced by a 
regularly constituted court, or because the rec- 
ords of Mexican tribunals are not kept in a 
manner to be subsequently produced and au- 
thenticated. It is shown, however, by the 
pai-ol evidence taken imder the letters roga- 
toiy, that the Caroline an-ived at La Paz, 
Lower California, in October or November, 
1853, having left San Francisco under com- 
mand of Capt Snow, with Walker and his 
party on board, with the intention of invading 
Jlexico; that she was abandoned by Capt. 
Snow, after he had landed' his party at La 
Paz, seized Governor Bspinosa and Col. Rob- 
ollendo, and conveyed the former in the ves- 
sel to, Todos Santos; and that she was taken 
by the mate to Guaymas, where she was 
seized by the Mexican govermnent and con- 
fiscated. It is furtlier proved that the vessel 
was, soon after her seizure, converted by the 
government into a vessel of wai-, under the 
name of the "General Santa Anna;" that she 
remained in that service until the end of 1834, 
when she was totally dismantled by a hurri- 
cane; that the hull, without masts, remained 
at San Bias until she was sold by the Mexi- 
can government to the present claimant for 
the sum of ?800; and that she has smce been 
refitted by him at his own expense. It is al- 
so proved that the seizure and confiscation 
of the bai-k and her conversion into a Mexi- 
can vessel were notorious, and that she was 
then owned by an individual of the family of 
John A. Eobinson, U. S. consul at Guaymas; 
that he made no claim and resorted to no 
means to save her. 

The truth of these facts has not been ques- 
tioned on the part of the libellants and the 
identity of the Alberto with the Caroline is 
not only admitted but proved by them. The 
question, tlien, to be determined is, whether 
the production of the Mexican sentence of con- | 
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demnation is indispensably requisite to change 
the status of the vessel, or to divest any pre- 
viously existing liens upon her— and can the 
present libellants, after an interval of four 
years, enforce their claim against the vessel 
in the hands of an innocent purchaser? 

It was observed by Sir Wm. Scott that a 
court of admii-alty is "disposed to pay par- 
ticular respect to dei'ivative titles when fair- 
ly possessed, and it does this on the plain and 
general ground that there must be a sequel 
of transactions continued in a course of time 
which shall be held conclusive to cure ante- 
cedent defects, and to give security to the ti- 
tle of a bona fide purchaser." In the case in 
which tJiese observations were made, a form- 
er British owner sued to recover a vessel 
which had been captured and sold by the Al- 
gerines. It was objected that the seizure was 
pii-atical. No decree of condemnation was 
produced, but it appeared that the Dey of 
Algiers had directly sanctioned the sale. Sir 
Wm. Scott says: "As to the mode of confis- 
cation which may have taken place on this 
vessel, whether by foi-maJ sentence or not, 
we must presume it was done regularly in 
their way, and according to the established 
custom of that part of the world. That the 
act of capture and condemnation was not a 
mere private act of depredation is evident 
from this circumstance, that the Dey himself 
appeai-s to have been the owner of the captur- 
ing vessel, at least he intervenes to guarantee 
the transfer of the ship in question to the 
Spanish purchaser. * » « Had there been 
any demand for justice in that country on the 
pai-t of the ownei-3, there might perhaps have 
been something more like a reasonable ground 
to induce this court to look into the transac- 
tion, but no such application appears to have 
been made. The Dey intervened in the ti-ans- 
action as legalizing the act" The court de- 
creed the possession of the ship to be deliv- 
ered to the purchaser. The Helena, 4 C. Rob. 
Adm. 4. The case at bar is much stronger, 
for the piratical attack was here committed 
by the vessel and her company, and is not 
imputed to the captors. The vessel was not 
merely sold with the sanction of the :\Iexican 
government, but it was formally adopted into 
its national marine. The owner was pres- 
ent, and made no reclamation or demand for 
justice, and the purchaser has bought, at a 
public sale by the government, a public vessel 
which had been dismantled by a tempest, and 
to which his expenditures have impai-ted its 
principal value. 

It is objected on the part of the libellants 
that the sentence of condemnation should 
be produced, in order that it may be seen 
whether the court pronouncing it had juris- 
diction. The force of this objection will be 
best appreciated by recurring to the nature 
and object of proceedings before prize 
courts. A seizure on the high seas by an 
unauthorized individual is a mere trespass, 
and produces no change of right; but a 
seizure by sovereign authority vests the 
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thing seized in the sovereign; for the fact 
■of possession must have all the beneficial 
effects of the right of possession, as the 
justice or propriety of it cannot he inquired 
into by couits of other nations. But, as all 
■civilized nations pretend to the character 
•of justice and moderation, they have con- 
stituted courts Tvith power to in'quire into 
the con-ectness of captures made under col- 
-or of their own authority, and to give re- 
Klress to those who have unmeritedly been 
injured. These are denominated "prize 
•courts," and the primary object of their in- 
stitution is, to inquire whether a taking as 
prize is sanctioned by the authority of their 
•sovereign, or is the unauthorized act of the 
individual. The decisions of such courts do 
not, therefore, derive their efEect from their 
4ibstract justice. They were conclusive, be- 
•cause nowhere subject to revision, and be- 
•cause they establish that the seizm-e was 
the act of the sovereign authority, which 
has, by its prize courts, sanctioned and 
aidopted it. The correctness of the decision, 
or the propriety of the seizure and condemna- 
tion, may become the subject of executive 
■or diplomatic discussion; but the equality 
■of nations forbids the idea that the conduct 
.of one sovereign, or the correctness of the 
principles upon which he acts, should be 
submitted to the couits of another. The 
•decisions, therefore, of such courts, are rec- 
■ognized as universally binding. 

There are circumstances, however, ma- 
terial to the effect of the sentences of for- 
•eign prize courts, into which the other 
•courts may inquire. These are (1) whether 
the court is held in the territory of the sov- 
•ereign who constitutes it; and (2) whether 
t;he res is sub potestate of the sovereign 
whose courts condemned it. These circum- 
-stances have an immediate relation to the 
-exercise of the court, and its power of act- 
ing on the subject; but within its legiti- 
mate scope of action, the correctness of its 
proceedings, or of the rules of decision by 
which it is governed, cannot be subjected 
to the review of other courts. Per Mr. Jus- 
tice Johnson, in Rose v. Himely, 4 Cranch 
ftS U. S.] 280, from whose opinion the above 
remarks have been taken. It is apparent 
that, to give to the libellant the full bene- 
fit of every objection which he could urge 
to the sentence of a foreign prize court, its 
formal sentence need not necessarily be pro- 
duced. For the fact whether the court was 
Tield in the territoiy of the sovereign who 
•constituted it, or in that of his ally, and the 
fact whether the res was sub potestate of 
the sovereign whose courts condemned it, 
-can be as well inquired into without the 
production of the formal sentence as with 
-it; and to these inquiries the courts of other 
nations would seem to be limited. Now, it 
clearly appears in this case, not only that 
the vessel was seized under color of the au- 
thority of the Mexican sovereignty, but that 
sict was sanctioned and adopted. For the 



vessel was converted, under the name of 
the "Gen. Santa Anna," into a Mexican pub- 
lic vessel, and so continued for a consider- 
able time, and until sold. A sentence of 
condemnation, by a tribunal properly au- 
thorized by the Mexican laws or usages, may 
justly, and in favor of an innocent pur- 
chaser, ought to, be presumed. There is no 
pretence that the tribunal was not held 
within the territory of the sovereign who 
constituted it; and the res was at the time 
of the seizure and condemnation, and for 
long afterwards, sub potestate of the sov- 
ereign by whom it was condemned. If a 
sale by the authority of the Dey of Algiers, 
after capture by one of his cruisers, was 
held sufficient to divest the rights of former -c 
British owners, and to warrant the pre- 
sumption of a sentence of condemnation, the 
facts of this case surely warrant a simi- 
lar presumption, especially as no doubt can 
be entertained of the crime committed by 
the vessel, and the entire justice of her 
seizure and condemnation, ^The fact that 
the vessel was adopted as a national ves- 
sel proves as conclusively as the sale by the 
Dey of Algiers that the government sanc- 
tioned the, seizure; and though the sentence 
of the court is, ordinarily, the only legal 
organ through which the sanction of the 
sovereign under color of whose authority 
the' seizure is made can be ascertained, yet, 
when that sanction clearly and unequivo- 
cally appears, as in this case, such a sen- 
tence ought to be presumed. 

I have thus far considered this case as 
if the libellant were the former owner of the 
vessel. He is, however, a material man 
claiming a lien for supplies. The supplies 
were furnished in 1853. The libel is filed 
in 1857. It may well be doubted whether, 
under the circumstances of this case, the 
lien has not been lost by prescription. Courts 
of admiralty must be governed by equitable 
principles. They are the courts of chan- 
ceiy for the sea. [Carrmgton v. Merchants' 
Ins. Co.] 8 Pet. [33 U. S.] 525; Packard v. 
The Louisa [Case No. 10,G52]; Joy v. Allen 
[Id. 7,552]. The lien now set up is raised 
by construction of law as collateral security 
to the contract It is not regulated by ex- 
press contract or positive statute. It should 
therefore be limited to equitable period, con- 
sidering its nature, the employment of the 
vessel, and the changes of interest happen- 
ing in her. It is not alleged that the libel- 
lants were not aware of the fate of the ves- 
sel. The expedition of Walker, and the cir- 
cumstances attending it, were of public no- 
toriety. The seizure of the vessel by the 
Mexican authorities was either known to 
the libellants, or it could readily have be- 
come so. It was naturally to be expected; 
no effort was made by them to assert their 
lien before the Mexican tribunals; they al- 
low the vessel to remain more than a year 
in the public service of Slexieo, and finally 
to be sold to an innocent purchaser, by 
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whom the greater part of her present value 
has been imparted to her, and they now 
libel her in the hands of that purchaser. I 
am of opinion that the equities of the lat- 
ter are superior and should prevail. If the 
fact that she has not been in this port since 
the supplies were furnished be urged as 
enough to give a right to maintain this suit, 
then a similar right could be urged at any 
distance of time, and no matter how numer- 
ous the transfers of property may have 
been. 

As" to the time within which maritime liens 
will be barred, all depends on the circum- 
stances and the equities of the case. Blaine 
V. The Ch. Carter, 4 Oranch [8 U. S.] 328; 
3 Hagg. Adm. 238; The Sarah Ann [Case 
No. 12,342]; Ti-ump v. The Thomas [Id. 
14,20(3]; The Alary [Id. 9,186]. As a gen- 
eral rule, the lien for mariner's wages ceases 
if not enforced soon after the end of the 
voyage; yet circumstances may enlarge the 
time. Sheppard v. Taylor, 5 Pet [30 TJ. S.] 
673. When the vessel contmues in existence 
and employed, or is sold without notice, no 
case has been found, says Mr. J. Woodbury, 
where the lien for seamen's wages has been 
extended beyond the end of the next voyage. 
See Packard v. The Louisa [siipral. 

It is not shown that, since the transfer 
to the claimant, the vessel has made a voy- 
age; but it may be presumed that she has 
done so, as she was purchased by him about 
three years ago. So far, then, as there are 
general rules upon this subject, the present 
ease seems to come fully within them; and 
the particular circumstance of this ease, as 
well as the general disposition of admiralty 
courts "to pay particular respect to derivative 
titles," lead to the same conclusion. 

I have not thought it necessary to consider 
other points made by the advocate for the 
claimants; the reasons already given' being 
sufficient, in my opinion, to determine the 
judgment of the court The libel must be 
dismissed. 
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PIERCE et al. v. BROWN et al. 

[8 Biss. 534.] i 

Circuit Court N. D. Illinois. May, 1879. 

Power of Attokxet to Compromise — Satisfac- 
tion OP Judgment — W^E^f Set Aside. 

An attorney was employed to bring suit and 
collect the amount due. After obtaining judg- 
ment against the defendant, the attorney com- 
promised with the defendant and accepted less 
than the full amount— and entered the judgment 
fully satisfied. The attorney failed to turn over 
the amount received: Held, that plaintiffs were 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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entitled to have the satisfaction set aside, on 
condition that they would indorse on the judg- 
ment the amount received by the attorney. 

[This was an action }}y Albert A. Pierce and 
others against James G. Brown and others.] 
Motion to set aside satisfaction of judgment 

Dent & Black, in support of motion. 
Tuley, Stiles & Lewis, contra, 

BLODGETT, District Judge. At the Oc- 
tober term, 1876, of this court on the 15th 
of November, the plaintifEs recovered a judg- 
ment against the defendants for tlie sum of 
$4,730 and costs. One D, E. K. Stewart was 
the attorney for the plaintiffs, and shortly 
after the recovery of the judgment negotia- 
tions were opened between the defendant 
Hawkins, and Stewart for a settlement of the 
matter, which resulted in a compromise, by 
which Hawkins paid Stewart, as the plain- 
tiffs' attorney, the sum of $4,150, and Stewart 
entered a satisfaction of the judgment the 
amount paid being $640 less than the amount 
for which the judgment was recovered. The 
plaintiffs now move to set aside this satis- 
faction on the ground that Stewart had no au- 
thority to make the compromise. No part 
of the money received by Stewart was ever 
paid to the plaintiffs, it being admitted, as- 
part of the facts of the case, that Stewart 
absconded, and did not account to his clients 
for the money which he had received under 
this compromise. There is no dispute really 
about the facts in the case. Stewart was- 
simply employed to bring this suit to collect 
the amount due. He was not expressly, nor 
impliedly, so far as the proof shows, author- 
ized to accept less than the amount due im 
full satisfaction. 

It is conceded by the defendants' attorney 
that the entry of full satisfaction is, under 
the facts, void and inoperative, at least voida- 
ble on the motion of the plaintiffs; but it is- 
also insisted that the payment made to 
Stewart should be applied, so far as it would' 
go, to the satisfaction, and that the court 
should now direct an entry to be made setting, 
aside the satisfaction as to the unpaid §640. 

The plaintiffs in support of the motion 
cited a large number of cases which go clearly 
to maintain the proposition that an attorney 
authorized to collect simply, has no authority 
to compromise, and there is no dispute about 
that question, in the state of Illinois espe- 
cially, as there is a large number of eases- 
sustaining the plaintiffs' proposition; but the 
question in this case is, whether the plaintiffs 
are entitled to have the satisfaction set aside 
entirely, and be authorized to collect the full 
amount of the judgment The contest in 
this motion has been in reference to the ex- 
tent to which tnis payment should be treated 
as a satisfaction. 

There is no evidence in the case that there 
was any fraudulent collusion between Hawk- 
ins, the defendant who made the settlement, 
and Stewart; but on the contrai-y whatever 
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evidence there is bearing on that point shows 
that HaTvldng was acting in good faith; that 
Stewart wasthreateningto issue an execution, 
and interfere with real estate Hawkins had 
in the city ef Chicago; and Hawkins stood in 
reference to this whole claim merely in the 
light of surety, and under the circumstances 
entered into this negotiation for a settlement 
which resulted in a deduction of §640 from a 
claim of over §4,700, and on Stewart proposing 
to make that deduction which he claimed he 
had a right to malie, and representing to 
Hawkins he was authorized by his clients to 
make a settlement, Hawkins paid him the 
money in satisfaction of the judgment. 

It is admitted by the attorney for the plain- 
tiffs that if the money had been paid to 
Stewart on account, it would be a good pay- 
ment, no matter if Stewart did fail to re- 
spond to his clients. It is conceded that 
Stewart^ under his powers to collect, could 
have received less than the full amount, and 
applied any payment as far as it went. He 
had power to receive money, and apply it 
on the judgment. The receipt of the money, 
therefore, was within the authority of the 
attorney, but he had no authority to release, 
and the attempt on his part to make the re- 
lease Tvas an act in excess of his power. The 
complaint of the plaintiffs, therefore, against 
Hawking, that he paid Stewart the money, but 
that Stewart failed to pay it over to the plain- 
tiffs, might have followed, as far as that is 
concerned, as readily if he had paid him the 
full amount, as if he had only paid part of it. 
But it is conceded that if Hawkins had paid 
Stewart the full amount, the satisfaction 
would have been binding. I think, then, un- 
der all the circumstances of the case, without 
quoting the authorities which have been cited 
on the part of the defendant, that the plain- 
tiffs are entitled to have this satisfaction set 
aside; but at the same time only on condi- 
tion that they shall indorse the amount which 
was received by Stewart on the judgment, so 
that the judgment will remain in force as to 
the unpaid portion. 

I have been somewhat embarrassed in re- 
gard to the case because the court is asked to 
pass upon the rights of parties upon affi- 
davits, and without that investigation of the 
facts in the case which can be made on a 
trial, and where, perhaps, it may be a ques- 
tion whether the plaintiffs, if they wished to 
do so, could assign error to the ruling of the 
court. There are some authorities, however, 
one in Massachusetts, which I have examined, 
where error was assigned upon the refusal of 
the court to set aside a satisfaction; and it 
may be that the plaintiffs can get this ques- 
tion before the supreme court on the record 
as it now stands. 
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PIERCE V. LANG. 

[1 LoweU, 65.] i 

District Court, D. Massachusetts. April, 1866. 

CoLUSiON— Vessel, at Anchor— Pkesumptiok as- 

TO Fault — Local Pokt Regulations— MoviNa 

Vessels at Dock — Notice to Whakfixger. 

1. When a moving vessel comes in collision, 
in the daytime and calm weather, with one that 
is moored in a fit place and manner, the presump- 
tion is that the former is in fault. 

[Cited in The Echo, 19 Fed. 454.] 

2. There is no rule of law, and appears to be- 
no regulation of the harbor of Boston, which re- 
quires a vessel, lying wholly inside a dock, to- 
have her yards braced up or cockbilled. 

3. It appears to he usual for the master or 
person in charge of a vessel, which is to be mov- 
ed near other vessels lying in the same dock, 
to give notice to the wharfinger who will see to 
it 5iat all necessary precautions are taken by 
such other vessels. 

4. Where a steamer was warped out of a dock 
in Boston, and came in collision with and dam- 
aged another vessel moored in the dock, and the- 
steamer's men gave no notice to the shipkeeper 
of the injured vessel, nor to the wharfinger, be- 
fore moving her; Sdd, the steamer was alone in 
fault, although the other vessel had her yards 
squared, and the collision was occasioned by 
this state of the yards. 

Libel by [J. G. Pierce and others] the own- 
ers of the brig Transit against [J. H. B. Lang 
and others], the owners of the steamer Ori- 
ental, for damage. The brig was lying at 
the head of the dock at Bartlett's wharf, in 
Boston, and the steamer in the con-esponding 
position on the opposite side of the dock. 
The persons in charge of the steamer under- 
took to wai-p her down towards the harbor, 
and, while carrying out this operation, her 
foreyard came in contact with and carried 
away the brig's maintopsail yard, and 
scraped her hull. The defence was, that the 
brig should have had her yards braced up- 
fore and aft, or cockbilled. The evidence 
tended to show, that an ordinance of the city 
of Boston requires vessels, lying at the end of 
a wharf, which abuts on the channel, to keep- 
their yards cockbilled and their jib-booms 
rigged in; but that, when they were lying 
wholly within a dock, they were, by usage, 
subject to the orders of the wharfinger, and 
that it was usual, at this wharf and many- 
others, for vessels about to be moved to give 
notice to the wharfinger. No such notice was 
proved in this ease, nor was it shown that any 
hail or other communication was had .with 
the libellant's shipkeeper. 

J. C. Dodge, for libellants. 
J. R Barrett, for respondents. 

LOWELL, District Judg>^. Upon the facts 
proved in this case, I must hold the steamer 
solely responsible for this collision. First, 
because the fact of a moving vessel, coming 
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District Judge, and here reprinted by permis- 
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In contact in the daytime and calm weatlier 
with one lying at her dock, affords a pre- 
sumption of negligence on the part of the for- 
mer. Secondly, because it appears affirma- 
tively, that the agents of the respondents neg- 
lected to give notice to the wharfinger and to 
the libellants' shipkeeper, or either of them, 
and gave no warning of any kind. Thirdly, 
the respondents are not shown to have neg- 
lected any usual and proper precaution in the 
mode of mooring- and keeping their vessel. 
The ordinance does not seem to apply to 
ships lying wholly within a dock, and no 
usage is proved which regulates the subject. 
Damage pronounced for. 
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PIERCE T. PATTON. 

[Gilp. 435.] 1 

District Court, B. D. Pennsvlvania, May 
Term. 1833. 

Seamex — Detextios IX Jail — Deduction fkom 

Wages — ^Expense of Medical Attendance on 

Shoke— Disease Contracted bt Vice. 

1. Where a seaman is detained in gaol under 
the provisions of the act of 20th July, 1790, the 
cost of his commitment and support there, and 
also the charge for a person employed in his 
place, are to be deducted from his wages. 

2. Where a seaman, in a foreign port, is tak- 
en on shore at his own solicitation, from a ves- 
sel properly provided with a chest of medicines, 
and there receives medical attendance and ad- 
vice, the expenses thereof are to be deducted 
from his wages. 

[Cited in Richardson v. The Juillette, Case 

[Cited in Holt v. Cnmmings, 102 Pa. St. 215.] 

3. Where a seaman contracts disease by his 
own vices or faults, and in defiance of the coun- 
sel and command of his superior officei-s, the 
vessel is not chargeable for the expenses of his 
cure. 

[Cited in The Ben Flint, Case No. 1,299.] 

This was a claim by [William Pierce] the 
libellant for wages, amounting to seventy- 
nine dollars and seventy-eight cents, earned, 
as he alleged, during a voyage in the brig 
Enterprise [James Patton, owner], from 
Philadelphia to St. Jago and back. It ap- 
peared that on the outwai-d voyage the ves- 
sel touched at Wilmington, in North Caro- 
lina, where the libellant was detained a few 
days in gaol, under the provisions of the act 
of 20th July, 1790. It also appeared, that 
by the indulgence of his own vices and gross 
negligence, in opposition to repeated warn- 
ings, he became so ill, that whUe at St. Jago, 
although there were excellent medicines on 
board the brig, he desired he might be taken 
on shore and receive the advice and attend- 
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ance of a physician in the place. Por the 
expenses incun-ed in consequence of these 
circumstances, the respondent claimed a de- 
duction from the wages. 

Mr. Grinnell, for respondent. 

It is contended: 1. Tliat the wages were 
all forfeited by desertion. 2. Tliat there 
were a payment and set off, arising fi-om 
moneys laid out for the libellant exceeding 
the amount of wages. They occui-red in con- 
sequence of his desertion and misconduct. 
The account leaves a balance of two dol- 
lars and ninety-two cents due to the respond- 
ent, even admitting that there was no for- 
feiture by the desertion. The physician's 
bill, charged by him to the libellant, is thirty 
dollare, and the expenses of the boarding 
and nursing on shore were twenty-two dol- 
lars and twenty-five cents, making together 
fifty-two dollai-s and twenty-five cents, all 
paid by the captain of the brig. Other pay- 
ments and ehai-ges are claimed amounting in 
the whole to seventy-eight dollara and sev- 
enty cents. 

Mr. Randall, for libeUant 

There is no evidence of some of the items 
chai-ged to be paid to libellant at St Jago. 
We do not dispute the gaol fees paid at Wil- 
mington, North Carolina; nor the charge for 
hiring a man in his place. As to the charges 
for medical attendance and nursing, the li- 
bellant denies his liability for them. All the 
decisions say that the ship must find a nurse 
for a sick seaman. The charge for nui-sing 
and boarding fall on the ship. 1 Pet Adm. 
Dec. Ixxiv.; Laws of Wisbuy, art 10; Laws 
of the Hanse Town, art 45. 

Mr. Grinnell, for respondent, in reply. 

If thei'^ are good and sufficient accommo- 
dations on board the vessel for a sick sea- 
man, that is the place where he should be 
nursed and attended. Even in the case of a 
contagious disease, if he ?s put on shore at 
his own request, and not by the captain for 
the convenience or safety of the ship, the 
seaman is chargeable with the expenses in- 
curred by his removal, for boarding, medical 
attendance, and nui-sing. So if the seaman 
engaged to pay the expenses; or if it can be 
gathered that such was the understanding of 
the parties, when he was put on shore, they 
shall be charged to him. There is, in this 
case, satisfactory evidence that such was the 
undei-standing. But the sickness of the libel- 
lant was brought upon him by his own de- 
fault and obstinacy. The men who slept on 
deck, as the libellant, eontrai-y to orders, 
would do, were sick; those who slept beloAv 
were not so. This is fully proved. 

HOPKINSON, District Judge. The pay- 
ment of the wages, in this case, is resisted 
on two grounds. 1. An alleged desertion of 
the libellant by leaving the ship before 
she was discharged, and her cargo delivered. 
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2. A set off or credit is claimed l)y the re- 
spondent, for moneys paid for tlie liliellant, 
for medical attendance upon and nursing him 
during a sickness at St Jago, exceeding, 
^vith some other charges, the amount of his 
■wages- 
The medical and nursing bill amounts 

to ^^'^ ^^ 

Gaol fees and labour hired in the place 
of tlie libellant, at Wilmington, not 

disputed * , 

Advance of wages and hospital fees. . . . 15 i^O 

?78 70 
There is a charge of two dollars and sixty- 
nine cents, of which no exact proof is given, 
but the mate of the brig, the only witness 
examined, says that the captain advanced 
some money to Pierce at St. Jago, hut he 
cannot say to what amount. The wages, 
from loth May to 5th November, at fourteen 
dollars a month, will amount to seventy-nine 
doUai's and seventy-eight cents. The charges 
made by respondent are seventy-eight dol- 
lars and seventy cents, exclusive of the two 
dollars and sixty-nine cents. This would 
leave a balance of but one dollar and eight 
cents due to libellant; but as the mate swears 
to an advance of some money at St Jago, 
and the captain has charged two dollars and 
sixty-nine cents, we may reasonably consider 
this small balance to be absorbed in that pay- 
ment; provided the other charges against 
the libellant are admissible. 

Of the first ground of defence, the alleged 
desertion of the libellant before the bng was 
discharged, I shall say nothing; it is not nec-o 
essary. The decision of the case will turn 
on the legality of the chai'ge of fifty-two dol- 
lars and twenty-five cents for medicine, 
medical attendance, and boarding the libel- 
lant while sick on shore at St. Jago. It is 
clearly proved that the brig had a medicine 
chest fully supplied with the requisite and 
usual medicines. It is also fully proved that 
the libellant was taken on shore by his own 
desire and request; and that he seemed to 
consider that it was to be at his own charge. 
The bill was charged to him, and not to the 
captain or ship, and when shown to him he 
made no objection to it or to his liability, 
but that it was too high. Being told that 
these chai-ges absorbed all his wages, he 
made no demand of them, but acquiesced 
from the 5th of November, when the voyage 
ended, until the 20th of February, when he 
commenced this suit These are strong cir- 
cumstances to show that he knew or believ- 
ed that the extraordinary expenses of his 
going on shore to be nursed and attended by 
a physician, were to be charged to himself. 
I shall not, however, rest my decision upon 
this point. The circumstances in which a 
ship is liable for curing a sick seaman, have 
frequently come under the consideration of 
courts of admii-aity. Although some judges 
have inclined to be a little more liberal to 
mariners than others, the main principles are 
well settled, and generally adopted. Certain- 
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ly on one point there is no doubt or differ- 
ence, ^nd that is, that when a seaman has 
contracted the disease by his own vices or 
f ault, the ship is not chargeable with his cure. 
This then is the question in this case; a ques- 
tion of fact. We have no evidence but that 
of Mr. Thomas, the mate of the brig, who 
has not been impeached, and seems to be- 
worthy of full credit From his testimony 
it is undeniable that the libellant contracted 
the sickness in question by the indulgence 
of his vices; by gross negligence in opposi- 
tion to repeated warnings; and by a deter- 
mined obstinacy which resisted at once coun- 
sel and command. 
Decree: That the libel be dismissed. 
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PIERCE v. PENNSYLVANIA CO. 

[3 Cin. Law Bui. 925.] 

Circuit Court N. D. Ohio. Nov. 9, 1878. 

Caurieks op Passengers — Through Ticket — 
RiGUT TO Stop Over. 

Eailroad ticket at reduced rate, entitling hold- 
er to one continuous trip betwen two points, 
does not entitle holder to stop over at an inter- ■ 
mediate station. 

[This was an action by George M. Pierce- 
against the Pennsylvania Railroad Company 
for damages for being ejected from defend- 
ant's train. Heard on demurrer to answer.! 

WELKER, District Judge. The plaintiff" 
sues the defendant, who manages and runs 
the Ashtabula, Youngstown and Pittsburg: 
Railroad, for ejecting him from one of its 
passenger trains in January, 1878. The 
pleadings distinctly raise the issue as to a- 
passenger's right to stop off on a ticket sold 
at reduced i-ates in consideration of its being- 
used for "a continuous trip each way only." 
The defendant alleges in its answer that it 
sold a round-trip ticket from Orwell to Eagle- 
ville and return, good for "a continuous trii>- 
each way only;" that a passenger rode on his- 
train from Orwell to Rock Creek, and ten- 
dered for the ride a round-trip ticket, as above' 
stated; that the conductor cancelled said 
ticket to Eagleville; that at Rock Greek the- 
passenger, who had tendered the round-trip^ 
ticket, left the train; that plaintiff got on 
the ti-ain at Rock Creek, bound for Eagle- 
ville, and tendered for his fare the cancelled, 
round-trip ticket for which defendant's road- 
had carried the original purchaser; that de-^ 
fendant's conductor refused to accept the- 
ticket for* fare from the plaintiff, and ex- 
plained to him that the conditions printed 
on the back of the ticket were that it was 
good for a continuous trip only. The plain- 
tiff refused to pay his fare, and was ejected, 
from defendant's cars. 

The plaintiff demurs to tliis answer. 

Held: That the facts as stated constitute- 
a good defense to the plaintiff's petition^ 
and that the defendant was not bound to- 
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carry the plaintiff for tlie cancelled ticket, 
■which Tvas good for a continuous trip only, 
as plainly set forth in the printed condi- 
tions, which "Were in the nature of a con- 
tract. Such tickets were sold by railroads 
at reduced rates, on condition that they were 
to be used for a continuous trip only. 
Demurrer overruled. 
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PIERCE et al. v. STRICKLAND. 

[2 Story, 292.] i 

Circuit Ccurt, D. Maine. May Term, 1842. 

"Sheriff's Return— Mistake — Amendment — Vai/- 

UATiON OF Goods — Bukdbn of Proof — 

Sdit fob Official Misfeasance. 

1. Where an under-sheriff attached certain 
goods without a schedule, and made return there- 
of as of the value of $7,000, and obtained a re- 
ceipt therefor with the consent of the plain- 
tiff's attorney, and afterwards, by leave of the 
state court, amended his return by redncinj? the 
■sum to §2,200, the actual value of the goods; it 
was lield, that.it was within the discretion of the 
•court to allow such an amendment, it being a 
case of pure mistake; and that the decision by 
the state court was not revisable by ttie circuit 
■court. 

[Cited in Baker v. Davis, 22 N. H. 35; Bry- 
ant V. Osgood, 52 N. H. 187.] 

2. Ecld, also, th&t in cases of spedal attach- 
ment, the plaintiff's attorney has an implied au- 
thority to do all acts, which the interests of his 
-clients may require, and that, in the present 
ease, his assent to the appointment of a receiptor 
was conelnsive. 

[Cited in Clark v. Randall, 9 Wis. 138; Moul- 
ton V. Bowker. 115 Mass, 40,] 

3. Where an officer, with the creditor's con- 
sent, makes a vauiation of goods, without taking 
an inventory, such valuation is to be considered, 
prima, facie, as fair and just, and the burthen of 
proof is on the officer to establish the contrary; 
hut it does not operate as an estoppel. 

4. Where an officer is sued for any official mis- 
feasance, the plaintiff can recover only his ac- 
tual loss, arising therefrom. 

5. The consent of the creditor to the bailment 
to a receiptor of goods attached, only exempts 
the attaching officer for losses not occasioned by 
his neglect or misfeasance. 

6. In this case, the original declaration was 
upon a refusal to deliver up, upon an execution, 
Soods valued at ?7,000, and upon leave to amend, 
granted by the court, a new count was intro- 
duced, claiming them at $2,200; and it was 
held, that although it was within the discretion 
of the court to allow the new count, yet since 
the line of defence was thereby materi^iy chan- 
ged, it ought only be granted upon payment of 
the defendant's costs up to the time when the 
offer to file such count was made. 

Case by the plaintiffs [Peter H. Pierce and 
othei*s] against the defendant ' [Hastings 
Strickland], a deputy sheriff of the county of 
Penobscot, Maine, for an official neglect and 
misfeasance in not satisfying an execution 
in favor of the plaintiffs against one Dwight 
Allen, out of certain goods, which had been 
attached upon the mesne process in the same 
suit. The original declaration contained va- 

1 [Reported by William W. Story, Esq.] 



rious counts. The 3Qrst was for not safely 
keeping the goods. The second for falsely 
and fraudulently altering the return upon 
the original writ as to the value of the goods. 
The third was for falsely and fraudulently 
altering a receipt given for the goods. The 
case came before the court upon the follow- 
ing facts: The plaintiffs, by their attorney, 
Enoch Brown, instituted a suit against 
Dwight Allen; the writ was delivered to the 
defendant, a deputy sheriff, for service, and 
he made return thereon of an attachment of 
"sundiy goods, wares, and merchandize, as 
the property of the said Allen, being all the 
goods in the store, of the value of ?7,000." 
No inventoxy was taken, but a valued receipt 
was given, corresponding to the return, which 
was approved by the plaintiff's attorney. 
The defendant, while the action was pending, 
and after he had ceased to be an officer, al- 
tered the return and the receipt, by changing 
the estimated value therein from $7,000 to 
§2,200, the latter sum being the actual value 
of the goods. This amendment was made 
by him under leave to amend, granted to 
him by the state couit, the plaintiff's attor- 
ney consenting to such an alteration, as 
should reduce the valuation to the actual 
worth of the goods attached. Judgment was 
recovered in the suit, and execution issued 
for $7,000, but the defendant refused to de- 
liver goods of such a value, 

Rogers & Greenleaf , for plaintiffs. 

The argument for the plaintiffs was. In 
csubstance, as follows: 

1. The defendant having affixed, in his orig- 
inal return, and in his original receipt, a 
certain valuation of the pei"sonal property 
attached by him, is concluded thereby. If 
he woidd have avoided such a liability, he 
should have tak:en an inventory of the goods, 
and then parol evidence would have been ad- 
missible to show their value. But not having 
done so, there is nothing whereby to correct 
the return; and as no other rule or measure 
of ascertaining the damages was agi-eed up- 
on, than the return, the value stated therein 
is to be taken as the liquidated amount of 
damages, which the debtor, the shei'iff, the 
receiptor, and the plaintiff, are estopped 
from disputing. Where a sum is named, and 
the damages are incapable of ascertainment 
by any satisfactory or known rule, it is con- 
sidered as liquidated damages, and concludes 
all parties. Fletcher v. Dyehe, 2 Tei-m R, 
32; Lowe v. Peers, 4 Burrows, 2225; Pierce 
V. Fuller, 8 Mass, 223; Nobles v. Bates, 7 
Cow. 307; Smith v. Smith, 4 Wend. 468; 
Jones V. Green, 3 Younge & J. 298; Wood- 
ward V, Gyles, 2 Vem, 119; Brooks v. Hub- 
bard, 3 Conn. 58. The reason, why an es- 
timated value is thus conclusively taken, is 
stated in Stoiy, Bailm, 254. That the re- 
ceiptor is conclusively bound by the value ex- 
pressed in the receipt, If no Inventory is 
taken, was settled in Jewett v. Ton-ey, 11 
Mass. 219. See, also. Drown v. Smith, 3 N. 
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H. 299. So, also, where a sheriff returns, that 
his bailiff had seized goods on a fieri facias, 
to the value of £160, which were rescued; it 
was held, on scire facias, against him, that 
lie was liable for the amount returned. Mild- 
may V. SmitU 2 Saund. 343; Olerk v. With- 
ers, 2 Ld. Raym. 1072, 1 Salk. 322; 6 Mod. 
1200; Holt, 303, 646. See, also, as to the con- 
-elusiveness of the return, Drown v. Smith, 3 
N. H. 299; Bridge v. Wyman, 14 Mass. 195; 
Wakefield v. Stedman, 12 Pick. 562. The re- 
-ceipt is conclusive evidence of the attach- 
ment, and of property in the debtor. Ly- 
man V. Lyman, 11 Mass, 317; Spencer v. 
Williams, 2 Vt 212; Bursley v. Hamilton, 
15 Pick. 40. And the creditor has also an in- 
terest therein. See Clark v. Olough, 3 Greenl. 
^57; Cooper v. Mowi-y, 16 Mass. 8, Here, 
-the plaintiffs waived their right to have an 
Inventory taken in consideration of the re- 
ceipt, as originally shown to their attorney, 
-and of the officer's return of the gross 
amount. They reposed upon this security, 
and had no means, subsequently, of ascer- 
taining the nature or value of the goods; and, 
therefore, the sheriff cannot deny, that he 
attached goods to the value of $7,000, and the 
plaintiffs have a vested right against him for 
that amount, and also in the receipt, as col- 
lateral security therefor: — 

2d. Have these rights ever been desti-oyed? 
The sheriff has, by leave granted by order of 
court, amended his return by substituting 
2,000 for 7,000; but what is the effect of such 
an amendment upon the right of parties? 
The discretionary power of the court to allow 
amendments, is limited in its operation to 
remedies and forms of proceeding. The 
leave to amend an officer's return is never 
granted, unless there is something to amend 
by. Haven v. Snow, 14 Pick. 28. When leave 
.is given to amend, its effect is only to pro- 
tect the officer from punishment criminally, 
tor misdemeanor or for forgery, to which he 
would be liable, if an alteration were made 
without authority. But the effect of the 
amendment, when made, is an open question. 
Emerson v. Upton, 9 Pick. 167, 170. And it 
.<jannot be pei-mitted to disturb or devest 
rights already vested; since this would be to 
give greater effect to the order of a judge at 
nisi prius, without a hearing, than to a sol- 
■emn judgment in bank; inasmuch as an or- 
'der of leave to amend is not open to revision, 
jior revisable on error. However the amend- 
ment be made, it is made at the peril of the 
-officer. Thatcher v. Miller, 11 IMass. 413; 
Welles V. Battelle, 11 Mass. 481. The general 
-course of the courts is, first, to ascertain the 
nature of a proposed amendment, and if it 
will disturb vested rights to refuse permis- 
■sion to amend, Williams v. Brackett, 8 
Mass. 240; Freeman v. Paul, 3 Greenl. 260; 
Means v. Osgood, T Greenl. 146. But whether 
"this prudent foi-ecast be exercised or not, the 
principle is the same. Vested rights cannot 
'he taken away nor impaired. 

3d. The plaintiffs have done nothing to im- 
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pair the rights vested in them. Neither the 
sheriff, nor the court, as we have seen, could 
impair or modify such rights; nor had the 
attorney, air. Brown, any right to consent to 
any modification thereof. An attorney, it is 
true, has power to conti'ol the proceedings, 
and to do all acts necessary and conducive to 
the collection of the debt But he cannot de- 
feat it; nor compound it (Lewis v. Gamage, 
1 Pick. 347); nor assume it, if tne judgment 
debtor is his own creditor to the same, or 
a greater amount; nor can he receive pay 
by securities against other persons to be col- 
lected and accounted for (Langdon v. Potter, 
13 Mass. 319). If, therefore, the return had 
been altered with Mr. Brown's consent, the 
alteration would have had no legal effect. 
But he did not give such consent. His ap- 
proval of the sheriff's doings goes only to 
indemnify the sheriff against jtny action for 
making the attachment. The paper cannot 
have the effect of releasing the officer from 
all liability with regard to the care of the 
goods, and the solvency of the receiptors, for 
this would be to make the plaintiffs them- 
selves responsible as bailees, which he could 
not do; Langdon v. Potter, 13 Mass. 319. 
Nor is there any usage, anterior to this re- 
ceipt, which would give validity to the acts 
of the plaintiff's attorney in the approval of 
the receipt; and if there were, its being in 
contravention of law, it could not legalize the 
act So, also, the plaintiffs have not approv- 
ed of the alteration, nor in any wise eon- 
firmed it. 

4th. If the officer, by virtue of his original 
-return, rendered himself liable to the plain- 
tiffs for the amount of the debt and if the 
plaintiff be presui^ed to know the law, as 
we say he must be, then the alteration is a 
fraud upon the plaintiffs, within the allega- 
tions of the second count, because it dimin- 
ishes his liability. At all events, the defen4- 
ant is liable on the last count This count 
does not introduce a new cause of action, be- 
cause the preceding coimts show the nature 
of the claim, and the latter simply confii-ms 
the declaration and the disclosures in the oth- 
er counts, and could not operate as a sur- 
prise upon the defendants. It is only the 
same cause of action, diffei-ently set forth. 

Mr. Appleton. (with whom were Fessenden 
& Deblois), for defendant 

The argument for defendants was as fol- 
lows: 

1. The first count is for not safely keep- 
ing certain goods, wares, and merchandize, 
attached in the writ. Pierce v. Allen [unre- 
ported]. The defence is, that the attachment 
was made by direction of the plaintiff's at- 
torney, and that, by the same authority, a 
receipt was taken, and the officer thereby 
released from his responsibility for the safe 
keeping of the goods attached. It is well 
established, that the officer is dischai'ged 
when he acts by the authority of the plain- 
tiff. Donham v. Wild, 19 Pick. 520. He is 
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equally so, when he acts in pursuance of di- 
rections given by the attorney to the plaintiff. 
The sheriff is not bound ta make a special 
sei-yice by attachment, without directions to 
that effect Betts v. Xorris, 3 Shep. [15 Me.] 
4G9. If the attorney may direct an attach- 
ment, and if the sheriff be not bound to make 
one without such directions, it would seem 
to follow, that if he direct one to be made, 
he might likewise direct as to the mode and 
manner of such attachment, and as to the 
custody of the goods so attached. The pow- 
ers of an attorney are much more extensive 
in this country than in England. He may 
refer an action. Buckland v. Conway, 16 
Mass. 396. He may bind his client by enter- 
ing into a recognizance. 1 Pick. 462. He may 
admit facts or confess judgment 5 N. H. 
393; 2 N. H. 520. He may release the right 
of review. 5 N. H. 393. His agreement that 
the plaintiff shall release bail, operates as a 
discharge. 1 Murph. 146. He may be a par- 
ty to an assignment Gordon v. C!oolidge 
[Case No. 5,G06J. He may consent to be de- 
faulted or may discontinue an action. 2 Ld. 
Raym. 1142. The court will enforce his 
agreements against his principal. Union 
Bank v. Geaiy, 5 Pet. [30 U. S.] 99. Even 
his compromises will be enforced, though 
strictly he may have no authority to make 
any, Holker v. Parkei*. 7 Cranch [11 U. S.j 
436. Hjs directions as to the mode of en- 
forcing an execution will be binding on the 
sheriff. 7 Cow. 739. His instructions as to 
time and method of selling on an execution 
are a sufficient justification to the shei'iff. 
Lynch v. Com., 16 Serg. & R. 368; Scott V. 
Seller, 5 Watts, 235. If then by a discontinu- 
ance or by a reference of all demands he may 
entirely vacate the attachment, "why may he 
not modify it? The greater includes the less. 
If the attorney may not give directions as to 
the mode in which property attached may be 
kept, it would seem that he could not direct 
the surrender of property attached, even 
though satisfied that it did not belong to the 
judgment debtor. Indeed, it is equally the in- 
terest of all pai'ties that the attorney should 
have this authority. 

2. In the second count, the plaintiff claims 
on the ground of a false and fraudulent al- 
teration of the return, in relation to the val- 
ue of the property attached. Claiming the 
amendment (or alteration) of the return to 
have been made falsely and fraudulently, 
the plaintiff would seem to concede the right 
to amend. The plaintiffs by the record of 
the proceedings in the suit. Pierce v. Allen, 
to which they were parties, show, that 
whatever was done was done by leave of 
court. They are estopped to contest what- 
ever is thei-ein alleged to have been done un- 
der the sanction of the court, whose records 
they produce. But the court had full au- 
thority to authorize the amendment, it be- 
ing to correct a mistake. The court even 
after the lapse of twenty years, will allow 
an officer to amend his return for the pur- 



pose of correcting an error. Gilman v. Stet- 
son, 4 Shep. [16 Me.] 125; Eveleth v. Little, 
Id. 374; Thatcher v. Miller, 11 Mass. 413 r- 
Buck V. Hardy, 6 Greenl. 162. The town- 
clerk may amend a record, though othei-s- 
may have contracted upon the faith of it.. 
Chamberlain v. Inhabitants of Dover, 1 
Shep. [13 Me.] 466. The granting or refus- 
ing leave to amend was purely a matter or 
discretion in the court, and their determina- 
tion is conclusive on all pailies. Foster v>. 
Haines, 1 Shep. [13 Me.] 307; Sheehy v. 
Mandeville, 6 Cranch [10 U. S.] 2."53; Wyman? 
V. Dorr, 3 Greenl. 1S3; Clapp v. Balch; Id. 
216. Leave to amend was granted by a court 
having competent jm-isdiction. So long as- 
a judgment remains in full force, it is in it- 
self evidence of the right of a party to the 
thing adjudged. Voorhees v. Bank of U^ 
S., 10 Pet. [35 U. S.] 449. Until reversed, 
the judgments of a court, whether correct 
or not, are binding on every other court- 
Elliot V. Piersol, 1 Pet [26 U. S.] 340; Has- 
kell V. Sumner, 1 Pick. 460. 

The plaintiffs claim for a false and fraud- 
ulent alteration of a return made by the offi- 
cer. It was done in pursuance of leave- 
granted by the coui-t The allegation is,, 
that the officer altered the estimated value- 
of the property attached from the true to a 
diminished and false value. The alteration 
does not effect a change in the property at- 
tached; that remains identically the same- 
after, as before the amendment The only 
alteration is in the estimated value, and for 
the purpose of correcting a mistake. This, 
may be considered as substantially an ac- 
tion against the defendant for a false re- 
turn. The bux-then, then, is on the plain- 
tiffs to show, that the return is false. The- 
truth of the return is a legal presumption. 
Clarke v. Lyman, 10 Pick. 47; Boynton v. 
Willard, Id. 169; Bruce v. Holdeu, 21 Pick. 
189. The amended return, as it stands on 
the place of the original return, is equally 
to be presumed ti*ue. Chamberlain v. In- 
habitants of Dover, 1 Shep. [13 Me.] 472. 
The evidence offered does not control this- 
presumption of law. The plaintiff has, 
therefore, made out no claim for damage. 
Besides, the amendment does not vary the- 
liability of the officer. The extent of the 
sheriff's liability is the damage actually sus- 
tained. Had the officer made no attach- 
ment or falsely returned that he could find 
no goods, the actual loss arising from sucb 
false return would be the measure of dam- 
age. Weld V. Bartlett 10 Mass. 475; Eaton 
v./ Ogier, 2 Greenl. 49; Brooks v. Hoyt, & 
Pick. 469; Woods v. Varnum, 21 Pick. 169v 
Norton v. Valentine, 3 Shep. [15 Me.] 37; 
Clark V. Smith, 10 Conn. 1; Weld v. Green, 
1 Fairt [10 Me.] 20. Had there been no- 
amendment, the officer might have shown; 
that the property attached was not the judg- 
ment debtor's. Bursley v. Hamilton, 15= 
Pick. 40; Townsend v. Newell, 14 Pick. 332; 
12 Pick. 557. The estimate of value can^ 
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n6 more operate as an estoppel than the as- 
sertion of ownership in the receipt The 
plaintiff then has sustained no damage by 
the alteration, as the same facts might have 
been shown in reduction of damage. 

3. The third count alleges that the plain- 
tiff has sustained damage from the altera- 
tion of the receipt taken by the officer. But 
this affords no legal ground of complaint 
The receiptor's liability is coextensive with 
that of the officer. The amendment of the 
return having been legally ■ made, the altera- 
tion of the receipt follows as a necessary 
consequence. Norris v. Bridgham, 2 Shep. 
[14 Me.] 431. 

4. The amendment, by which the plaintiffs 
claim to recover for the goods attached ac- 
cording to the amended return should not be 
allowed. The original writ was for a differ- 
ent cause of action; as different as a claim 
for seven thousand dollars is different from 
one for twenty-two hvmdred dollars. This 
is substituting a new cause of action, which, 
under the circumstances of the case, the 
court will not allow. Baton v. Ogier, 2 
Greenl. 46; Tryon v. Miller, 1 Wheat p.4 U. 
S.] 11. 

STORY, Circuit Justice, In the present 
case, the property in controversy was at- 
tached upon the original writ, and consisted 
of all the goods in the store of the judgment 
debtor, Dwight Allen; and at the time when 
the attachment was made they were esti- 
mated in the gross to be of the value of 
^7,000, and were receipted for to the officer, 
with the approval of the plaintiff's attorney, 
by Messrs Appleton and Hill accordingly; 
and the officer made due return thereof, as 
of the value of §7,000 upon the writ. After- 
wards, upon a discovery, that the value of 
the goods had been greatly mistaken, and 
that they did not in fact, exceed in value 
the sum of §2,200, the officer made an ap- 
pJication to the state court, where the suit 
was brought, to amend his return, whicli 
was granted by the court; and the officer; 
accordingly amended his return, so as to 
state the value at $2,200, which it is not 
now denied was the fair value. When the 
amendment of the return was made, the 
officer had ceased to be in office; but he 
was in office when the liberty to amend the 
return was granted. It is under these cir- 
cumstances, that the present suit was 
brought All the counts in the origiinal dec- 
laration proceed upon the ground, that the 
officer was bound by his return to have the 
goods forthcoming to the value of the §7,000, 
stated in the original return. A new count 
has since been offered to be introduced, un- 
der the leave granted by this court to amend 
the declaration, in which count the value of 
the goods is stated to be §2,200, and the 
gravamen is the refusal of the officer to 
deliver up the same to the new officer, to 
whom was entrusted the execution, in order 
19FED.0AS. — 41 
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to' satisfy the same; And one point Is, 
whether this count does not contain sub- 
stantially a new cause of action; and, if 
so, then that it is not admissible under the 
leave to amend. I think, that the amend- 
ment is within the range of that class of 
cases in which this court has been accus-^ 
tomed to exercise in its discretion the power 
to amend; for it amounts in legal effect 
merely to cutting down the claim of the 
plaintiffs from §7,000 to §2,200. Still, how- 
ever, it does so materially vary the line of 
defence, that it must operate as a surprise 
upon the defendant I am satisfied that it 
ought not to be granted, except upon the 
payment of the costs of the defendant up 
to the time when the amended count was 
offered to be filed. So that if the verdict 
I and judgment of the court shall solely turn 
upon the new count, it seems to me clear,- 
that the defendant ought to be placed in 
the same situation, as if he had been ap- 
prized of the resti'icted claim at the com- 
mencement of the suit, and had been at 
liberty, upon paying the §2,200, to escape 
from all subsequent costs. This is a matter, 
however, of discretion in the court, as to 
the terms of granting the amendment. 

The real questions however, upon the mer- 
its of the case are: (1) Whether the original 
return of the officer was absolutely con-- 
elusive and binding upon him and upon the 
receiptors as to the value of the goods at- 
tached, notwithstanding that valuation was 
founded on a gross mistake of all the par- 
ties, innocentiy made and without fraud. 
(2.) If it would, per se, have been so con- 
elusive and binding upon him, whether the 
case is helped by the amendment made in 
conformity with the real facts by the au- 
thority and leave of the state court. (3.) 
Whether the plaintiff's attorney, either in 
virtue of his general authority, as attorney 
in the suit or under the special circum- 
stances of this casei had a right to bind his 
clients by the approval of the receipt 

The last point is mainly dependent upon 
local habits, usages, and practice in the 
state, rather than upon any well-defined 
principles of law, applicable to the general 
rights, duties, and powers of an attorney; 
for these necessarily vary in different states, 
and are governed by such local habits, 
usages, and practice. By the general prin- 
ciples of law (independent of any statute 
regulation), the sheriff, or other officer, mak- 
ing an attachment of goods, is bound, as' 
nearly as it reasonably can be done, to give 
in his return, or in a schedule or inventory 
annexed thereto, a specific description of the 
goods attached, their quantity, size and 
number, and any other circimastances proper 
to ascertain their identity. But I do not 
know, that he is absolutely bound to affix 
any valuation thereto; or that, if he should,. 
■ that valuation would be conclusive or bind- 
' ing upon the attaching creditor, or upon the 
debtor, or even upon himself, in all cases; 
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for he is to have tlie identical goods forth- 
coming to meet the exigencies of the execu- 
tion, and the value of the goods is, or may- 
be, then ascertained by the sale thereof on 
the execution. In no just sense is the sheriff 
or other officer at liberty to substitute his 
own valuation of the goods in lieu of the 
production of the goods themselves. When, 
• therefore, he chooses to deliver over the 
goods to any person, who shall agree to 
hold the same, and to have them foi^thcom- 
ing to meet the exigency of the execution, 
the party so receipting is but his own bailee, 
and not the bailee of the attaching creditor. 
As between himself and his bailee, the sher- 
iff, or other officer may, for his own indem- 
nity, in case the goods are lost, or never re- 
turned by the bailee, affix a value to the 
goods; which value will be conclusive be- 
tween themi, unless' there has been some 
gross mistake or error in the valuation. But 
if such mistake or error be shown, the sheriff 
or other officer would not be entitled to re- 
cover more from, his baiJee than he was 
liable for to the attaching creditor and to 
the debtor; for he would then have received 
a full indemnity. In no case, whatsoever, 
has the attaching creditor any "thing to do 
with the property, after it is attached by 
the sheriff or other officer; and of course 
the bailment is res inter alios acta. But it 
may readily be conceived, that, in many 
cases, the sheriff, or other officer, might not 
choose to place the goods attached in the 
hands of a bailee, or friend of the debtor, 
for safe custody, without the assent of the 
creditor; for if he did, and the goods were 
lost, or wasted, or the bailee should become 
insolvent, he would be responsible therefor 
to the creditor. Hence, I presume, the pi-ac- 
tice has grown up, and it is not an unnatural 
one for the sheriff or other officer, in cases 
where the goods are delivered to a bailee on 
his receipt, to require the consent of the at- 
taching creditor thereto, the effect of which 
consent must be, that the creditor thereby 
waives any claim against the sheriff, or 
other officer, in case the goods should not 
be forthcoming beyond the g^mount, which 
the sheriff or other officer himself is able by 
the exercise of due diligence to obtain from 
the bailee or receiptor. The case of Donham 
V. Wild, 19 Pick. 520, fully recognizes this 
doctrine; and proceeds upon principles which 
are entirely satisfactory. But that case by 
no means establishes the proposition, which 
has been pressed at the present argument, 
that the creditor thereby waives all remedy 
against the sheriff or other officer by assent- 
ing to the bailment. In that case, the bailee 
made a direct contract, not only with the 
officer, but with the creditor, to deliver back 
the goods; and the court held, that the 
officer was not responsible for the sufficiency 
or the fidelity of the bailee. But it there ap- 
peared, that the goods were lost, and that 
the bailee was insolvent; so that any suit 
by the officer would have been utterly nu- 
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gatory. But if the bailee wrongfully with- 
hold the goods, and is not insolvent, I ap- 
prehend that it is the duty of the sheriff, 
or other officer, to pursue the remedy which, •< 
under the bailment, he has against him; 
and if he neglect that duty, the creditor has 
his remedy over against the sheriff, or other 
officer. All that the creditor, by his consent 
to the bailment, is supposed to agree to, is 
to exonerate the sheriff, or other officer, 
from all liability for losses occasioned by 
the insolvency or want of fidelity of the 
bailee; but not for losses occasioned by the 
neglect of the sheriff to enforce his own. 
rights and remedies against his bailee. If. 
the cases of De Moranda y. Dunkin, 4 Term 
R. 119, and Hamilton v. Dalziel, 2 W. Bl. 
952, furnish, as they may fairly be deemed 
to do, an analogy to support the exemption 
of the officer from responsibility for the sol- 
vency or fidelity of the bailee, appointed by 
the consent of the creditor, the case of Tay- 
lor V. Richardson, 8 Term R. 505, qualifies 
the doctrine, and establishes, that it does 
not exempt the officer from any other con- 
sequences resulting from his own default. 

But passing from this to the other consid- 
eration of the right and authority of the at- 
torney in the suit to give such consent, on be- 
half of the creditor, to the delivery of the 
goods attached to a bailee, or receiptor, I 
have already suggested, that it must mainly 
depend upon the local habits, usages and 
practice in the particular case. If it be, as I 
take it to be, a very common practice in 
states, where attachments of property are au- 
thorized upon mesne process, to deliver the 
property to some suitable bailee or receiptor, 
it is doubtless for the interest, both of the 
sheriff, or other officer, making the attach- 
ment, and of the creditor, that such person 
should be above ex:ception as to property and 
solvency. The powers and authorities of at- 
torneys in suits in Massachusetts, and ^Maine, 
and probably in many other states, are far 
more extensive, than they are deemed to be 
in England. The cases cited at the bar in 
behalf of the defendant, clearly establish this 
point By the law of Maine the officer is not 
bound to make a special attachment of prop- 
erty, unless directed to do so by the plaintiff 
or his attorney. Betts v. Norris, 3 Shep. [15 
Me.] 469. And the attorney, to whom is in- 
trusted the authority to commence and con- 
duct a suit, is generally understood, in the 
absence of all special instruction from his 
client, to possess the authority to make such 
attachments or not, in his discretion. If he 
be instructed to make an attachment, it would 
seem to be a natural incident thereto, that he 
should act in refei'ence to it throughout, in 
the manner which he should deem most bene- ■ 
ficial to his client; for eases may arise, in 
which the nature of the property, or its situa- 
tion (as being perishable, or othenvise sub- 
jected to loss or injury) may require, that the 
attorney should possess authority to give di- 
rections, and to make arrangements accord- 
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tngly with the officer, for the purpose of pro-, 
tecting and preserving the interest of his 
client. My own opinion strongly is, that the 
attorney with us is by implication clothed 
with authority, in all cases of this sort, to do 
all the acts, which ai-e usual and proper to 
protect the interests of his client in any at- 
tachment, as a part of his ordinary duty. It 
is for the interest of all clients, that this au- 
thority should exist; for it would otherwise 
be impracticable in many cases, without 
great expenses and delays, to do many acts, 
which might be indispensable to the secinity 
of the clients; and for any abuse or misuse 
of his authority, the attorney would doubt- 
less be liable to his client. In short, upon 
this pointy I would apply and follow the doc- 
trine laid down by Lord Kenyon, in De Mo- 
randa v. Dunkin, 4 Term R. 120, and say, 
"The agent was empowered to put the writ 
in force, which certainly includes the form 
and mode of executing it;" and I would add, 
of malcing it most effectual ajid secure for his 
principal, for all purposes of the suit If, 
therefore, the question were entirely new, I 
should not hesitate to say, that, upon the gen- 
eral analogies in our state jurisprudence, the 
attorney had an implied authority in cases of 
special attachment to prove and give his con- 
sent to the appointment of a bailee or re- 
ceiptor, if he should deem it most for the in- 
terest of his client. But, a fortiori, the doc- 
trine ought to apply, where the practice has 
become common for the officer to make such 
bailments, and to take such receipts, with the 
approval of the attorney; for under such cir- 
cumstances, if not specially objected to, it 
may be presumed to be left to the discretion 
of the attorney by his client I tmderstand, 
moreover, that in point of facf^ this very 
questipn has come several times imder the 
cognizance of the state courts, by whose ad- 
judications upon it I should certainly feel my- 
self bound; and that it has received the very 
interpretation, which I have maintained. 

Then, as to the amendment allowed to be 
made on tb.e officer's return by the state 
court: it appears to me, that this com-t has no 
authority to revise the decision of the state 
court upon such a subject It was incident 
to the exercise of the general jurisdiction of 
that court, of the nature and extent and pro- 
prip*7 of which, the state court was the ex- 
clusive judge. But if it were otherwise, I 
am far from thinking upon general principles, 
applicable to amendments, as authorized and 
aliowpd in most, if not all the New England 
states, that it was an undue and unjustifiable 
exercise of the authority of the power to al- 
low amendments. What was its object? 
Not to state facts, which were unti-ue and un- 
founded in the case; but to make the return 
conform exactly to the real facts, where, by 
mistake, an egi'egious error had occurred, in- 
jurious to the rights of the officer, and to the 
benefit of which error the plaintiffs were in 
no just sense entitied. It is said, that courts 
of law have no just authority to allow amend- 
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ments to be made, which are or may be in- 
jm-ious to the rights or interests of third per- 
sons. If by this position be meant their real 
rights and ti-ue interests, positively and abso- 
lutely vested in them by law, I agree to that 
proposition. But if it be meant, that the 
power of amendment cannot and ought not 
to be exercised by the court to correct a posi- 
tive mistake, and to conform the return to 
the true state of the facts, I am by no means 
prepared to admit either the correctness, or 
the validity, of the proposition, in point ot 
law. On the contrary, as I understand it, it 
is the duty of the court in fit cases, as an 
exercise of sound discretion, to allow such 
amendments, where they are in fmrtherance 
of public justice, and to remedy mischiefs, re- 
sulting from accident or mistake. In the 
present case, the attachment was made of a 
shop of goods, in general terms, valued, in 
gross, at $7,000. Suppose its real value were 
only §2,200, and the creditor's debt should be 
52,200 only, as finally fixed by the judgment 
Could a second creditor, attaching the same 
property, be entitled to hold, imder the second 
attachment, the supposed surplus beyond the 
first judgment, when, in fact, there was 
none? And might not the court allow an 
amendment to be made in the first return, so 
as to conform to the admitted facts? But 
the present case is not that of a third person; 
but of the plaintife in the suit As to him, 
the court has, in my judgm^t, a perfect au- 
thority to allow such amendments to be made 
in the return, as shall conform to the truth 
and justice of the case, and correct an inno- 
cent mistalce and misebievous error. The 
court are not bound to allow the amendment 
as of course; but it is an exercise of sound 
discretion under all the circumstances of the 
case. If there be fraud, or gross laches, or 
reasonable ground to suspect that the cred- 
itor may be unjustiy damaged in his rights 
thereby, the court ought certainly to refuse 
the amendment And if the officer acts 
fraudulentiy in procuring the amendment, 
the creditor will certainly be entitled to his 
full remedy for the fraud, notwithstanding 
the amendment 

The argument upon the other point is, that 
the return is an estoppel both to the officer 
and to the receiptor as to the value of the 
goods attached; and that it is conclusive up- 
on all the parties. It was certainly a very 
loose and incorrect mode of making this at- 
tachment, to make a return of a shop of 
goods, without any schedule or inventory of 
the quantity, quality, or nature of the goods; 
and the officer (as has been already suggest- 
ed), had, sti-ictly speaking, no right to affix 
any value thereto. It was no part of his 
duty. That duty was to return a schedule or 
inventory of the goods, with an appropriate 
description, so as to have them forthcoming, 
a^d identified, to satisfy the execution. The 
very nature of such a valuation, so set upon 
a store of goods, must necessarily be deemed 
to be merely conjectural, and liable to mis- 
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take and error. The creditor is not obliged 
to agree to any sucii valuation, but may in- 
sist on a schedule or inventory of the goods. 
If he does consent to the valuation, he takes 
it subject to all the natural consequences. 
Prima facie, it will be taken to be a fair and 
just valuation; and the onus probandi is on 
the officer to establish the contrary. But in 
no just sense can it be deemed an estoppel, 
without producing manifest and irretriev- 
able injustice. The plaintiff can never be in- 
jured, if he was returned, to satisfy the exe- 
cution, all the goods, or their entire value. 
Suppose the shop of goods had been forth- 
coming, and delivered up in satisfaction of 
the execution; what ground can there be to 
say, that the creditor is entitled to more than 
the goods? Surely he could have no legal 
right to say, that he would reject the goods, 
and insist upon the $7,000. It may be said, 
that if the return can thus be amended, or the 
return of the value be conti-overted, that it 
may lead to frauds. It may be so; but cases 
of fi-aud will take care of themselves; and 
courts of justice are not to create estoppels, 
always odious in the law, upon the ground of 
the possibility of fraud. If it be said, that the 
creditor may be by the valuation lulled into 
security, and prevented from attaching other 
property, that suggestion admits of a ready 
answer. If the creditor is thus misled by the 
fraud or imprudence of the officer, and other 
property might have been attached to cover 
the deficiency, if the true value of the goods 
attached had been known, upon proof of such 
facts, the creditor would be entitled to an ade- 
quate remedy against the officer. But if it 
was a mutual and innocent mistake on both 
sides, what ground i'fe there to say, that the 
creditor should profit by it, since it has been 
an Involuntaiy error. It is as much the 
laches of the creditor as of the officer not to 
have exercised more vigilance. The case of 
Wakefield v. Stedman, 12 Pick. 562, consider- 
ed witb. reference to the facts (it was the case 
of a horse, valued in the receipt of the re- 
ceiptor at fifty dollars), does not appear to me 
necessarily to inculcate any different doc- 
trine. The court there admit, that the value 
would not be conclusive in ease of fraud; 
and I think it would not be in cases of gross 
mistake. But where the value is conjectural, 
and is presumed to be fairly stated, it ought 
to prevail, unless there be a gross over valua- 
tion. The case of Jlildmay v. Smith, 2 Saund. 
343, is distinguishable. The question there 
arose upon a writ of error, where the sheriff 
had returned, that he had seized goods in 
execution to the amount of £160, which had 
been rescued from him. There was nothing 
on the record to show that this was not the 
true value; and the court held the sheriff 
concluded by it. But in the same case, the 
court held, that it would have been different 



jf the sheriff had returned the goods with 
their value, and that they remained in his 
hands for want of buyers; for the sheriff 
would then have done his duty, and there 
would be no default in him; and he is not 
liable for the value returned. To the same 
effect is the doctrine stated by Lord Holt in 
Clerk V. Withers, 2 Ld. Eaym. 1072, 1075, 
where he recognizes the authority of Mild- 
may V. Smith. Now, the very distinction 
taken in the latter, is precisely that on which 
I rely. In an action on the case, the officer 
is not liable for the value returned, unless 
he has been guilty of some default or negli- 
gence. 

There is no doubt, that, notwithstanding 
the officer's return, that the property attached 
is the debtor's, he and the receiptor may 
each show, that, in point of fact, it belonged 
to a third pex-son; and yet this may be said 
to contradict his retiu-n. Indeed, in all cases, 
where an officer is sued for a false return, 
or for not having goods attached forthcoming 
to satisfy the execution, or for any other of- 
ficial misfeasance or negligence, the rule is 
clear, that the plaintiff is entitled to recover 
no more than what he has actually lost by 
>such misfeasance or negligence. The case of 
Weld V. Green, 1 Fairf. [10 Me.] 20, fully rec- 
ognized this doctrine. So that, after all, in 
my judgment, the present ease comes to this, 
what damage has the a-editor actually sus- 
tained by the amendment of the return? To 
that he is entitled; and that is the true value 
of the goods attached, and nothing more. It 
is admitted, indeed, in the present case, that 
the time value is §2,200 only, and not $7,000. 

In the view, therefore, which I take of the 
case, the merits of the controversy, upon the 
points already suggested, are with the defend- 
ant. He is liable to the plaintiffs for the true 
value of the goods, $2,200, and no more. 

I have not adverted to other points or facts 
relied upon by the defendant as in the cause, 
because upon those already stated, the whole 
merits are, in my judgment, exhausted; un- 
less, indeed, so far as the point is concerned, 
that no demand was made upon the officer 
within thirty days after the execution issued 
for the goods by the new officer, to whom the 
.'execution was committed. Whether this be 
so or not, I do not know; nor is it agreed by 
the parties. It is a matter of fact, which 
must be ascertained, if controverted by the 
jury. If no demand was, in fact, made within 
the thirty days, then the right of the plain- 
:tiffs seems to me entirely gone. Norris v. 
Bridgham, 2 Shep. [14 Me.] 481. I do not 
'think, that it is indispensable, that that fact 
should appear upon the return of the officer 
under this execution; or if necessary, I 
know of no reason why the return may not 
now be amended by leave of the court, to 
conform to the facts. 
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Case ISTo. 11,148. 

PIBRGE V. TURNER. j 

[1 Granch, G. C. 433.] i ! 

Circuit Court, District of Columbia. July 
Term, 1807. 
Judgments— Mistake — Amendment at Subse- 
quent Tehm. 
A clerical mistake in entering a judgment may 
be amended at a subsequent term, and an- ex- 
ecution issued thereon may be quasnea. 

This was a motion to set aside a judgment 
of last term, obtained by mistake of the 
clerU in entering an appearance of R. I. Tay- 
lor, and a confession of judgment in this suit, 
instead of anothei', and to quash the execu- 
tion thereon, there bemg a good defence— the } 
defendant being sued as executrix de son tort ' 
for holding negroes under a marriage settle- 
ment. 

Mr. Swann, for plaintiff, admitted the facts. 

Judgment set aside, and execution quashed. 

But DUCKETT, Circuit Judge, doubted 
whether the court could, at this term, set 
aside a judgment of the last term, eyen upon 
a clerical mistake. 

[NOTE. This action was subsequently heard 
on the question whether the slaves were a part 
of the personal property of Charles Turner at 
his death, and whetiier the widow can be char- 
Ked, as executrix de son tort, in respect thereof. 
Judfnnent was rendered for defendant. Case 
No 11,149. Affirmed bv the supreme court ,m 
5 Cranch (9 U, S.) 154.] 
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PIERCE V. TURNER. 

[1 Cranch, C. C. 462.] i 

Cireait Court, District of Columbia. Jan. 7, 
1808.2 

Husband and TVife— Recording Maruiagb Set- 
TLEUBNT— Husband's Creditors. 

A marriage settlement of the intended wife's 
goods, althouRh not recorded, protects the goods 
from the creditors of the husband. 

This was an action brought by a creditor 
of Charles Tmner, deceased, charging the de- 
fendant [Rebecca Turner], as executrix de 
son tort, under the circumstances stated in 
a special verdict (set forth in 5 Cranch [9 U. 
S.] 154,) the substance of which was, that the 
defendant, before her intermarriage with ber 
late husband, Charles Turner, executed a deed 
to certain trustees, by which the slaves in 
question were settled on her and her husband 
during their joint lives and the life of the 
survivor, remainder to her heirs, &c., whieb 
deed was not proved and recorded within the 
time prescribed, by the fouiib section of the 
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act of assembly of Virginia, of December 
13th, 1792 (chapter 90, p. 157)-, wbereby it 
became void, "as to all creditors and subse- 
quent purchasers;" by virtue of whicb deed 
and the consent of the trustees the slaves 
continued in the possession of Charles Turner 
during his life, and in that of the defendant 
afterwards. No person having applied for ad- 
ministration, it was, by the county court of 
Northumberland, committed to the sberifC of 
that county, where he died, and where the 
slaves then were. The sherifE administered 
tlie assets, but never claimed, these slaves as 
the estate of the deceased. 

The pi-ineipal question arising upon this spe- 
cial verdict was, whether these slaves were 
a part of the personal estate of Charles Turn- 
er, at his death, and whether the widow can 
be charged, as executrix de son tort, in re- 
spect thereof. 

On behalf of the plaintiff it was contended 
by Mr, Taylor, Mr. Swann, and E. J. Lee, 
that this property is liable to every creditor 
to whom it would have been liable if the 
deed bad not been executed; and that if the 
deed had not been executed the property 
would, by the marriage, have been vested ab- 
solutely in the husband and liable for his 
^ebts. That the deed being void, it is as if 
it had never been executed; and they cited 
Edwards v. Harben, 2 Term R. 587; 2 Bac. 
Abr. 605; Bull. N. P. 258; Hawes v. Leader, 
Cro. Jac. 271, Yelv. 196; Padget v. Priest, 
2 Term R. 97; Toll. Ex'rs, 17; 11 Vin. Abr. 
211; Read's Case, 5 Coke, 33; Ferrars v. 
Cherry, 2 Vern. 384; Mertins v. JoUiffe, Amb. 
313; Forrester, 187; Lowther v. Carlton, 2 
Atk. 242; Sugd. Vend. 488. 

P. L. Lee, contra, contended, that if the 
deed was void as to creditors, it could be 
void only as to the creditors of Rebecca Ken- 
ner, (Mrs. Turner,) not of her husband; for 
the deed was good between the parties, and 
efCectually prevented the title from vesting in 
the husband by the marriage. The creditors 
mentioned in the statute are the creditors of 
the grantor, not of the grantee. He cited Co. 
Litt. 351; 4 Vin. Abr. 45, 46; Lady Strath- 
more's Case, 2 Brown. Ch. 351; 6 Bac. Abr. 
386,. 391; 1 Inst. 281; 16 Vin, Abr. 203, 205; 
Miles V. Williams, 1 P. Wms. 257, 258; 4 
Vin. Abr. 132; Norton v. Turvill, 2 P. Wms. 
144; Bethel v. Stanhope, Cro. Eliz. 810; 3 
Fonb. Eq. c. 2, § 6; Prec. Ch. 22; and Eppes 
V. Randolph, 2 Call. 103. 

THE COURT (DUCKETT, Circuit Judge, 
absent) rendered judgment upon this special 
verdici for the defendant 

Judgment affirmed in supreme court of the 
United States. 5 Cranch [9 U. b.J 154. 



1 [Reported by Hon. William Crauch, Chief 
Judge.] 

2 [Affirmed in 5 Cranch (9 U. S.) 154.] 
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Case Wo. 11,149a. 

PIERCE V. a?he VICTORY. 

[4 Betts, D. G. 43.] 

District Court, S. D. New York. Feb. 19, 1844. 

Seamen's Wages— Vessel Plying on Hudson 
RiVEK— Wron'qful DlSCnAKGE. 
[1. A lien for wages arises from maritime 
services to a boat plying upon the tide-waters 
of Hudson river,] 

12. The damages of a mariner wrongfully dis- 
charged from a boat plying on Hudson river 
are not measured by the agreed wages for the 
full time for which he was employed.] 

[This was a libel for seamen's wages by 
Charles Pierce against the steamboat Vic- 
tory.] 

BETTS, District Judge. This cause having 
been heard upon the proofs and allegations 
of the respective parties and the premises 
being considered: and it being made to ap- 
pear to the court that the libellant contracted 
with the master of said boat to perfonn serv- 
ices of a maritime character on board thereof 
on navigable tide watei-s, and in pursuance 
of such contract entered on board said boat 
and there continued until discharged there- 
from by the master, on the 3d day of May, 
1^43, and then and there offered and tendered 
to continue his services thereon in fulfilment 
of his eonti-act: It is therefore considered 
that the said agreement was a maritime con- 
tract upon which the KbeUant is entitled to 
sue ui this court in rem against the said 
boat for such compensation as he is entitled 
to by occasion of the premises: And it fur- 
ther appearing to the court that the agree- 
ment aforesaid secured the libellant's pay 
or wages at the rate of $20 per month for 
a period of ten months, together with his 
board: and that the discharge aforesaid by 
the master of said boat was a violation of 
said agreement: But it appearing to the 
court that the employment of the said boat 
was not on foreign or sea voyages, but only 
on short trips or runs between Kingston (or 
Rondout) on the North river and the city of 
New York, for the transportation of freight 
and passengers: It is considered by the 
court that the libellant is not entitled to re- 
cover the entire wages contracted to be paid 
him for the whole pei-iod of service, but 
only eompensatoiy damages for the breach 
or violation of said contract, and that the 
agreed wages for the term aforesaid are not 
the legal or just measure of such damages:— 
Wherefore it is ruled and adjudged by the 
court that the libellant recover for his dam- 
ages by means of the premises at and after 
the required rate of wages to the time of 
his discharge aforesaid, and from then to 
the time of filing his libel in this suit, and 
also at and after the rate of §3 per week for 
his board during such last mentioned period, 
to wit, from the third day of May to the 
eighth day of June, 1843, being one month 
and five days: And it is ordered and ad- 



judged that the said libellant recover there- 
for in the aggregate the sum of $52.80, that 
is to say, $15.33 for services up to the time 
of his discharge from the said boat, and 
$23.33 for loss of time, and $14.14 for board, 
from the time of his said discharge to the com- 
mencement of this action together with his 
costs to be taxed: but subject to the allow- 
ance of $15.33 admitted to have been paid 
him on his discharge from the said boat 
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PIERCE V. WINSOR et al. 

[2 Cliff. 18; 2 Am. Law Reg. (N. S.) 139.] 

Circuit Court, D. Massachusetts. Oct. Term, 
1861.1 

Shipi'ing— Dangerous Articles of Commekcb — 

Damage to Cakgo — Ixevitable 

Accident — Loss. 

1. Where damage is sustained in a case not 
falling within the category of an inevitable ac- 
cident, and neither party is in actual fault, the 
loss must fall on him who, from the relation he 
bears to the transaction, is supposed to be pos- 
sessed of the necessary knowledge to have avoid- 
ed the difficulty. 

[Cited in Parrott v. Barney, Case No. 10,773.] 

2. Respondents chartered a vessel, and put her 
up as a general ship. Among other freight was 
an article new in commerce, and which was so 
afiTeeted by the voyage that it injured other parts 
of the cargo in contact with it, and involved an 
increased expenditure in discharging. The dan- 
gerous character of the article was unknown ei- 
ther to the shippers or the owners, and no actual 
fault was imputed to either. Sdd, that the 
damage and expenses occasioned by the peculiar 
character of the article must be borne by the 
shippers. 

[Cited in Parrott v. Barney, Case No. 10,773- 
Mainwaring v. The Carrie Delap, 1 Fed 
878; The T. A. Goddard, 12 Fed. 179.] 

[Appeal from the district eoui-t of the Unit- 
ed States for the district of Massachusetts.] 

This was an admiralty appeal. The re- 
spondents [Nathaniel Winsor and others] 
chartered of the libellant [Henry A. Pierce] 
the ship Golden City, for a voyage to San 
Francisco, and then put her up as a general 
ship. A quantity of mastic was shipped as 
freight hj the United States government 
from their works in New York to the fort at 
Fort Point, San Francisco. The mastic was 
in casks, and was stowed in bulk in the mn. 
Upon the arrival of the ship out it was found 
that the mastic had run together and among 
the cargo next to it, and had then hardened 
in a solid mass, adhering to the sides of the 
ship and the other adjacent portions of the 
cargo. The damage done to the rest of the 
cargo, which was paid by the master on 
account of the ship, and the extra expense 
in breaking out the mastic with drills and 
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chisels, amountea to 51,900. Two other 
ships, the Dashaway and Fleetwing, which 
sailed shortly after the Golden City, had also 
some mastic, shipped in the same way, which 
arrived out in the same condition. These 
. cargoes, with one shipped in casks, after the 
news of the state in which the earlier cargoes 
had arrived out had heen received, were all 
the cargoes ever shipped hy the United 
States, or, so far as known, hy anyhody, to 
San Francisco, or on any long voyage. The 
article was manufactured by the United 
States government at New Torli, and is used 
on fortifications, and had heen repeatedly 
shipped to the various tovis on our Atlantic 
coast and in the Gulf, and had always been 
shipped in bulk, without giving any indica- 
tions liiat the heat in the hold of a vessel 
would, under any circumstances, afEect it. ^ ° 
The suit was brought by the owner of the 
ship against the charterers, to- recover the 
damages sustained by him in payment to 
other shippers for injury to their goods, and 
for extra expense in discharging. Mastic 
was then a new article in commerce. It was 
not pretended that the defendants had any 
knowledge of the dangerous character of 
this article, and, so far as anything was 
known of the article, it was thought perfectly 
safe to ship it in this way. The libellant 
claimed to recover upon the ground that 
there is always an implied contract on the 
part of the charterer or general shipper of 
goods that the goods shipped shall not be of 
a character dangerous to the ship and the resi- 
due of the cargo, and that the want of knowl- 
edge of the true character of the goods will 
not release such charterer or shipper of the 
goods from this responsibility. A decree was 
entered in the district court in favor of the 
libellant for money paid by him for other 
goods damaged, and for the extra expense in 
taking out the mastic [Case No. 11,151.] 

Sidney Bartlett and D. Thaxter, for libel- 
lant. 

The case discloses the charter of libellant's 
ship by the respondents for a voyage from 
Boston to San Francisco, and'an agreement 
of libellant that "the whole of said vessel 
shall be at the sole use and disposal of re- 
spondents during the voyage," and to "take 
and receive on board said vessel all such law- 
ful goods and merchandise as respondents 
may think proper to ship." It further shows 
that an article called mastic, comparatively 
new to commerce, was laden on board the 
ship by the respondents. It may be assum- 
ed that the effect of the hot weather of the 
tropics during a voyage of the length and 
character of that in question was unknown 
to either party, and even to the manufac- 
turer of the article (the government), since 
the mode of transport in cakes was changed 
to packing in barrels, after the result of this 
and two other contemporaneous voyages of 
the same character became known. The ef- 
fect of this shipment upon other cargo for 
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which the master had given bills of lading, 
and upon the ship herself, is undisputed. 

The single question thus raised is, upon 
whom is the loss thus occasioned to fall, 
whether upon the owner who has thus put 
his ship "at the sole use and disposal" of the 
charterer, or upon the party having that sole 
use and disposal? Treated as the case of a 
general ship put up for freight, the case 
seems to have been decided by Brass v. Mait- 
land, 6 El. & Bl. 470. Lord Campbell states 
the principle thus: "When the owners of a 
general ship undertake that they will receive 
goods and safely carry them and deliver 
them at the destined port, I am of opinion 
that the shippers undertake that they wHI 
not deliver to be carried on the voyage pack- 
ages of goods of a dangerous nature, which 
those employed on behalf of the ship-owner 
may not on inspection be reasonably expected 
to know to be of a dangerous nature, without 
expressly giving notice that they are of a dan- 
gerous nature." Page 481. Again: "Although 
those employed on behalf of the ship-owner 
have no reasonable means, during the load- 
ing of a general ship, to ascertain the quality 
of the goods offered for shipment, or narrowly 
to examine the sufficiency of the packing of 
the goods, the shippers have such means, 
and it seems much more just and expedient 
that, although they were ignorant of the dan- 
gerous quality of the goods, or the insuffi- 
ciency of the packing, the loss occasioned 
thereby should be cast upon the shipper than 
upon the ship-owners." Page 483. Again: 
"The defendants, and not the plaintiffs, must 
suffer, if from the ignorance of the defend- 
ants a notice was not given to the plaintiffs, 
which the plaintiffs were entitled to receive, 
and from the want of notice a loss has arisen 
which must fall either on plaUitiffs or de- 
fendants." Page 486. 

The soundness of this decision will be ap- 
parent, when it is considered that here is a 
loss which must fall upon one of two parties, 
and which cannot be classed with cases of 
mere misfortune, where neither party is in 
fault, and where the loss must rest where 
it happens to fall; for such a rule, applied to 
this case, would be equivalent to deciding 
that the loss must, in all cases, fall upon the 
ship-owner; or, to truly carry out such doc- 
trine, the loss must, as to goods, be borne 
by the shipper whose goods are injured by 
the dangerous article stowed with them. 
The principle on which the rule In Brass v. 
Maitland rests is founded on well-settled 
analogies, derived from commercial law, 
which principle is this: Although, in a given 
case," neither the shipper nor the owner can, 
by inquiry, find or know the dangerous char- 
acter of the article shipped, yet the law, 
which deals with general rules, and not with 
special cases, fixes the liability upon the 
shipper, because, under ordinary circumstan- 
ces, he is best able to make the investigation 
and know the facts, and because this rule wUl 
best protect the innocent ship-owner from 
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experiments or frauds by the shipper, which 
are difficult of discovery and proof. The 
most striking^ analogy in support of this 
principle is drawn from the law of insurance, 
by which the owner of a ship has forced 
upon him the agreement that she is sea- 
worthy, although there be latent defects 
which he could not discover; and this rests 
upon the ground that, in a great majority of 
instances, he may know the facts. Baron 
Parke states it thus (Gibson v. Small, 24 Eng. 
Law & Eq. 40): "Hence, the usual course 
being that the assured can and may secure 
the sea-worthiness of the ship, it is by no 
means unreasonable to imply such a contract 
in a policy in a ship on a voyage, and so the 
law most clearly has implied it. It may 
happen, indeed, in some cases, that from 
want of proper materials, of skilful artisans, 
of proper docks in the port of outfit, of suffi- 
cient funds or credit, or from the hidden 
nature of the defects, the owner may not be 
able to fulfil the duty of making the ship sea- 
worthy at the commencement of the voyage; 
but the law cannot regard the exceptional 
cases ad ea qute frequentius accidunt jura 
adaptantur; and it wisely, therefore, lays 
down a general rule, which is a most reason- 
able one in the vast majority of voyage 
policies." The case of this charter is 
stronger than that of a general ship, for there 
the owner retains some control over ship- 
ments. Here that control passed into the 
hands of the charterers. It was their duty 
to make inquiries if any were necessary. 
If, by reason of goods shipped by their au- 
thority, the owners of the ship suffer, they 
ought to make it good, whether they were 
in fault or not. 

A. A. Ranney, for respondents. 

The respondents had a right to ship the mas- 
tie under the charter-party. Libellant wasj 
bound "to take and receive on board all such ' 
lawful goods and merchandise as the respond- 
ents or then- agents might think proper to 
ship," Mastic was a lawful shipment certain- 
ly. The ship was put up as a general ship, 
and was so chartered and intended. This 
would not exclude goods even which come 
within the dass designated dangerous, al- 
though it might impose obligations for the ex- 
ercise of greater care in some cases. It is re- 
spectfully submitted, therefore, that respond- 
ents are not liable on this ground. Eespond- 
ents were perfectly innocent in the premises, 
and guilty of no negligence whatever. It is 
m-ged that there was an implied warranty on 
the part of respondents, that the mastic was 
fit to be shipped to San Francisco. To which 
they answer:— No such warranty is set forth 
in the hbel, and this ground is not open to li- 
bellant No such warranty existed under the 
cu-cumstances. Courts have been inclined, of 
late, to restrict rather than extend this doc- 
trine of implied warranty, and with reason; 
for it imposes obligations of a most serious na- 
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ture, under a contract which the parties never 
understood nor ever dreamed they were mak- 
ing. Dutton V. Gerrish, 9 Gush. 89; Chanter 
V. Hopkins, 4 Mees. & W. 399; Whitmore r. 
South Boston Iron Co., 2 Allen, 52; Morley 
V. Attenborough, 3 Exch. 500. It has never 
been extended to, or applied in, a case like this. 
The contract in this case as between the ship- 
owner and respondents was in writing, and 
the written contract must govern. It is not 
competent to add to or vary or explain it, by 
parol or any such implication of law. Chanter 
V. Hopkins, 4 Mees. & "W. 399; Randall v. 
Rhoades [Case No. 11,556]; Dickson v. Zizi- 
nia, 2 Eng. Law & Eq. 314; 3 Greenl. Ev. § 
421, note 3; Gibbon v. Young, 2 Moore, 224; 
Johnson v. Miln, 14 Wend. 195. The proposi- 
tion must go to the extent, that there was an 
absolute warranty, without qualification, that 
the goods were fit for shipment on the voyage, 
and that they were not dangerous even in any 
extraordmary degree of heat to be apprehend- 
ed as possible m the hold on the voyage. 

The counsel rely on Brass v. aiaitland, 6 
El. & Bl. 470, as an authority for their doc- 
trine. This is perhaps the only case which 
seems to sanction such a principle. Lord 
Campbell, 0. J., in giving his opinion (page 
481), says: "I am of opinion that the ship- 
pers undertake that they will not deliver to be 
carried in the voyage packages or goods of a 
dangerous nature, which those employed on be- 
half of the ship-owner may not on inspection 
be reasonably expected to know to be of a dan- 
gerous nature." Again (page 483): "Although 
those employed on behalf of the ship-owner 
have no reasonable means, during the loading 
of a general ship, to ascertain the quality of 
the goods offered for shipment, or narrowly to 
examine the sufficiency of the packing of 
goods, the shippers have such means," &c. 
Wightman, J., concurred in the opinion, Cromp- 
ton, J., combatted the doctrine laid down 
by the other judges m giving the opinion, eon- 
tending that the implied undertaking of the 
shipper did not extend beyond the obligation 
to take proper care not to deliver dangerous 
goods without notice. Now, that case is clear- 
ly disthaguishable from the case at bar, and 
when closely scrutinized is no authority for the 
libellant The doctrine there laid down must 
be much extended and perverted to meet this 
case. That ease was discussed entirely upon 
questions raised on the pleadings, which is 
never quite so satisfactory as when the ques- 
tions arise on a full statement of facts in the 
development of the case, which a trial pre- 
sents. The exact case decided is alone a com- 
petent authority, and the language of the court 
used in discussing the matter must be distin- 
guished fi-om the thing decided. In that case 
the first count in the declaration alleged that 
defendants knew that the bleaching-powder 
shipped was composed of chloride of lime, and 
was dangerous, and defendants in the third 
plea do not travei-se this averment Besides, 
the powder was well known to be dangerous. 
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and to require safe packing. It might prop- 
erly be daimed tliat the shipper with such 
-knowledge was hound to see that it was suit-; 
ably packed when shipped. The only excuse 
offered was that defendants procured the arti- 
cle of other parties who furnished it upon their 
order, and neither knew or had reason to be- 
lieve it was not suitably packed. Now this 
was no excuse, perhaps, for the defendants were 
bound, knowing the dangerous nature of the 
article, to see to it that it was shipped in prop- 
■er condition, and the third parties ^f whom it 
was ordered stood only in the light of agents 
of the defendants, there being no relation or 
privity between these and the ship-owner. 
Campbell, C. X, 6 El. & Bl. 485. The defend- 
-ants were without fraud, but not without fault, 
having violated a duty imposed upon them in 
regard to packing. The powder was concealed 
by being in barrels, and the ship and its agents i 
clid not know what was in them, and had no 
opportunity to judge of tlieir safety or other- 
wise. The name of "bleaehing-powder" did 
not indicate or disclose the existence of chlo- 
ride of lime, a well-known dangerous sub- 
stance. It was virtually a deception, although 
not so intended. The suit was between the 
ship-owner arid the shipper. 

In the case at bar the facts are entirely oth- 
ei'wise in eveiy one of these respects. The' 
' defendants did not know, and could not know, 
that there was any danger. No one knew it, 
but everybody, or those who knew most about 
it, believea, and had the best reason to believe, 
the contrary thereof. The article was shipped 
under the name of "mastic," which indicated 
the general nature. It was xmcovered and 
open to inspection. It was seen and examined 
by the master and owner. The former actual- 
ly made full hiquiry of the United States en- 
gineers and others, and satisfied himself on the; 
very points where the danger arose, which was 
then suspected by him. The respondents are 
the charterers of the ship, not the shippers of 
'the goods. It is a contract of affreightment, 
where the ship-owner victuals, mans, and navi- 
gates the ship, and is to load, discharge, and 
'run the ship at his expense. The bill of lad- 
ing runs from the ship to the shippers, making 
thereby a contract between them, and raising 
all the obligations expressed and implied be- 
tween them. The ship has a lien on the cargo, 
for freight, and the shipper can sue or libel 
the ship on the bill of laduig, and hold it to the 
usual obUgations arising in such a relation. 
The respondents are to pay a round sum as 
"freight, and are to have all the ship makes in 
freight above that sum. They act rather as 
agents for the ship in getting the cargo, and 
the contract of the ship is merely a covenant 
that, as a compensation for their labor and 
Tisk, they shall have all the money received as 
freight above a specified sum. Such a rela- 
lion is entirely different from that of a shipper: 
and ship-owner. Drinkwater v. The Spartan 
[Case No. 4,085]; Paul v. Birch, 2 Atk. 021 ;• 
Holt, Shipp.'471; Christie v. Lewis, 2 Brod. 
.& B. 410; Faith v. East India' Co., 4 Barn. &' 
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Aid. 630; 3 Greenl. Ev. § 421, and notes. The 
respondents were not only without fraud, but 
without fault. They acted with the utmost 
possible care and skill. The ship-owner and 
his master could not have been d€x:eived and 
misled. They saw, examined, and inquired, 
and, relying on theh* own judgment and the in- 
formation gained on inquiry, accepted and car- 
ried the goods without protest or objection. 
Respondents were not responsible for the 
wrong information they received. There could 
be no warranty implied under such circum- 
stances. Such an undertaking is never im- 
plied only where, from what is done aad said, 
the court can say that one party so agi'eed, and 
the other party so understood, and relied upon 
it. The mastic was required and talcen as 
ballast, not under the usual obligations of a 
regular cargo. It was shipped in the usual 
way, just as all had shipped it, and others 
were willing to take and carry it agahi. 

Brass v. MaiOand [supra] was a case of in- 
sufficient and improper packing only, and the 
shippers violated a duty in this regard, that is 
all. The right to ship the powder was not de- 
nied. And here respondents had a right to 
engage the mastic, and it is too much to re- 
quire them to be held responsible for the pack- 
ing of the goods which merchants might send 
to the ship. The master and stevedore, the 
agents of the ship, were the proper parties to 
look to this, and the ship could and must hold 
the merchants to their responsibility about the 
packing. The privity of contract was between 
the ship and the shipper in this regard, not be- 
tween the ship and the charterer. It cannot 
be said that there are two implied contracts 
of this kind. 

Again: Suppose that there is a new article 
of commerce which neither shippers nor ship- 
owners know to be dangerous, is the innocent 
shipper to be liable? Lord EUenborough's 
dictum, in Williams v. East India Co., 3 East, 
192, would tend to show that knowledge of the 
party shipping is an essential ingredient. Mas- 
tie, being new to commerce, is just the case 
where it was assumed that the shipper would 
not be liable. But being known to be new to 
commerce, and accepted as such without ob- 
jection, when it was seen and examined liy all 
parties, this was notice sufficient, and takes 
the case out of the principle laid down in Ab- 
bott, and throws the risk on the ship-ownei*. 
This is equivalent to giving notice to, or knowl- 
edge on the part of, the master, the effect of 
which was decided in Brass v. Maitland, 6 El. 
& Bl. 485. If liable at all, respondents are 
not liable to reimburse the libellant for what 
he paid out to make good the damage occa- 
sioned to other goods; nor to pay for the other 
damages claimed. The mastic was. shipped 
in a general ship, in the usual way, and the 
ship was not liable. Clark v. Barnwell, 12 
How. [53 U. S.] 272; Lamb v. Parkman [Case 
No. 8,020]; Baxter v. Leland [Id. 1,125]; 
Abb. Shipp. 348. The ship paid the damages 
without suit and voluntarily, giving the re- 
spondents no opportunity to defend the claims 
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pi-efen-ed, if any. It does not appear that any- 
body claimed the damages. Neither does it' 
appear that the ship was liable. Whether the 
ship gave bills of lading in these cases does 
not appear in evidence. 

CLIPFORD, Circuit Justice. 2 [This is an 
appeal in admiralty from the decree of the 
distiict court of the United States for this 
district, in a cause of contract, civil and mar- 
itime. The libellant was the owner of the 
ship Golden City, and the respondents were 
the chai-terers for a voyage from Boston to 
San Francisco. Charter-party bears date on 
the 4th day of May, 1858, and the libel was 
aied on the 10th day of November, 1859. The 
respondents chartered the whole ship, with 
the usual exceptions of the cabin and neces- 
saiy room for the accommodation of the crew 
and stowage of the sails, cables, and provi- 
sions; and the stipulation was that the ship 
should be at the sole use and disposal of her 
charterers for the voyage, and that no goods 
or merchandise should be laden on board oth- 
erwise than from the charterers or their 
agent. The owners engaged to make neces- 
sary repairs, man, and victual the ship, and 
take and receive on board the vessel during 
the voyage all such lawful goods and mer- 
chandise as the charterers or their agent 
might think proper to ship. Among other 
things the libellant alleged that the respond- 
ents, as the charterers of the ship, while she 
was lying at New York, delivered or caused 
to be delivered on board the ship to the mas- 
ter, to be carried to Boston, and thence to San 
Francisco, on tlie voyage under the chartei-- 
party, one thousand and four cakes of an 
ai'ticle called mastic; that the article is com- 
posed of bitumen and earthy matter, and at a 
certain degree of heat will soften and melt, 
and will then set so as to become veiy hard 
and flinty; that on a voyage such as that 
from Boston to San Francisco, the tendency 
on that behalf is so great that, unless the 
ai-ticle is properly and skilfully packed, the 
cakes are liable to melt and run together, and 
among the other goods stowed in contact with 
the same, and to diffuse itself in the hold of 
the ship, and then to set and harden so as to 
injure and destroy the other goods, und to 
cause great and unusual expense in dischar- 
ging the other goods and the mastic out of 
the ship; that the article was then new in 
commerce, and that the effect of a voyage up- 
on it was unknown to the master and to the 
libellant; that the respondents did not give 
to the master or to the libellant any notice 
of the character of the article or of its liabil- 
ity or tendency to melt and do damage as 
aforesaid, and that neither the master nor 
himself had any knowledge or means of 
knowledge upon the subject, or that the mas- 
tic might not properly be stowed in the way 
that goods are usually stowed for such voy- 
ages; and he also alleged that the mastic did 
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soften and melt on the voyage, and that the- 
■cakes did run together and among the other 
goods placed in contact witb the mastic, dif- 
fusing itself in the hold of the ship, and did- 
then set and become hard and flinty, where- 
by the goods were injured and destroyed, and 
the libellant was compelled under the bills of 
lading to make good the loss and damage,, 
and was put to additional expense in dischai*- 
giug the goods and freeing the ship of the- 
mastic. 

[ilost 0$ the mateiial allegations of the li- 
bel are denied in the answer. Tbe respond- 
ents deny that the mastic was a new article- 
of commerce, or that they were bound to as- 
certain any further respecting the mastic, or 
give any notice to the libellant as to its char- 
acter or the manner in which it should be- 
stowed, or that they were in that particular- 
or in any other respect at fault in the prem- 
ises, as alleged by the libellant. Lawful" 
goods and merchandise they had a right to 
ship; and they allege that the mastic w;is 
such under the charter-party, and that they 
shipped the same without any fault, and that 
the same was received by the consignees, pay- 
ing freight on the same, and that the mastic 
was put to the purposes for which it was de- 
signed, and consequently they allege that if 
the libellant was put to any expense or suf- 
fered any damage, it was thi-ough his own 
fault, and that of his agents. Both parties 
took testimony in the district court, and, aft- 
er the hearing, the court entered a decree in 
favor of the libellant, and the respondents ap- 
pealed to this court The mastic, as alleged, 
was shipped by the government of the Unit- 
ed States from their works at New York to- 
the fortification at Fort Point at San Fran- 
cisco, When delivered on board it was In. 
cakes, and was stowed in bulk in the run. 
Upon the arrival of the ship at the port of 
destination, it was found that the mastic had 
melted on the voyage, and that the cakes had 
run together and among the cargo stowed in 
contact with it, and had hardened as alleged, 
in the libel, and in that state was adhering 
to the sides of the ship and to certain por- 
tions of the cargo. The amount of damage 
done to the cargo, which was paid by the- 
master on account of the ship, including the 
extra expense in disehargmg the mastic, ex- 
ceeded nineteen hundred dollars. Two other 
ships, the Dashaway and the Fleetwing, which 
sailed shoiily after the Golden City, also had 
mastic on board, shipped in the same way, 
and the proofs show that when the vessels ar- 
rived out it was in the same condition. These 
cargoes, with one shipped in casks at a later 
period, and after the facts respecting the ear- 
lier shipments had become known, were all 
the cargoes, so far as known, ever shipped by 
the United States to San Francisco, or on any 
long voyage. Such mastic is manufactured 
by the goverament at New York, and is used 
on fortifications, and has been repeatedly 
shipped to the vaiious forts on the Atlantic 
coast and in the Gulf, and had always been 
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shipped in bulk without its being knoTvn that 
it "was liable to be so affected by the heat- 
in the bold of the vessel. Suit is brought by 
the owners of the vessel against the charter- 
ers to recover the damage and expense as al- 
ready explained. The libellant does not al- 
lege or prove that the respondent had any 
knowledge of the dangerous character of the 
article, but he claims to recover upon the 
gi'ound that there is always an implied con- 
tract on the part of the charterer or general 
shipper of the merchandise that the goods 
shipped shall not be of a character dangerous 
to the ship or the rest of the cargo, and that 
the want of knowledge of the true character 
of the article will not release such charterer 
or shipper from the responsibility which the 
law imposes upon him as incidental to his 
contract] 2 

Two propositions may be assumed as be- 
yond dispute: first, that the case is not one 
of inevitable accident; and, secondly, that 
the owner of the ship is without any actual 
fault arising out of any act of his own, or 
that of the master or his agents. Inevitable 
accident is not pretended, and if the pretence 
were set up, it could not be supported for a 
moment. Union S. S. Co. v. New York & 
Virginia S. S. Co., 24 How. [65 TJ. S.] 313. 

Some attempt was made to impute fault to 
the owner of the vessel, because she was de- 
layed in Boston for the purpose of repairs, 
but the explanations are satisfactory, and the 
position wholly unsupported. 

Neither party had any knowledge of the 
dangerous chai-acter of the article, so that it 
may be said that there was no actual fault 
on either side, except such, if any, as the law 
implies from the nature of the transaction. 
The charterers put up the ship as a general 
ship, and under the terms of the charter-par- 
ty tlae ship was at their sole use and dispos-. 
al, to ship such lawful goods as they might 
think proper; and it was expressly stipulated 
that their stevedore should be employed by 
the owner, in Boston. The stowage of the 
mastic was made in the usual way, and it is 
not disputed it would have been proper, if 
the ai'ticle had been what it was supposed to 
be when it was received and laden on board. 
Want of greater care in that behalf is not a 
fault, because the master had no knowledge 
or means of knowledge that the article re- 
quired any extra care or attention beyond 
what is usual in respect to other goods. The 
proper precautions in respect to loss in the 
vessel, therefore, had been taken, if the goods 
had not been of a dangerous character, which 
was wholly unknown to the master or the 
owner of the ship, or his agents. But dam- 
age was occasioned, and loss and expense 
were incurred, and the only question is, "Who 
must suffer? Where the owners of a general 
ship undertook that they would receive the 
goods, and safely carry and deliver them at 

2 [From 2 Am. Law Reg. (N. S.) 139.] 
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the destined port, it was held in Brass v- 
Maitland, C El. & Bl. 481, that the shippers 
undertook that they would not deliver to be- 
carried on the voyage packages of goods of 
a dangerous nature, which those employed on- 
behalf of the ship-owner might not, on inspec- 
tion, be reasonably expected to know to be 
of a dangerous nature, witliout expressly giv- 
ing notice that they were of a dangerous na- 
ture. Such was the principle laid down ia 
that case, but the reasoning of the court in 
support of the rule is even more applicable 
to the present case. Although those em- 
ployed on behalf of the ship-owner have no 
reasonable means, during the loading of a 
general ship,. to ascertain the quality of the- 
goods offered for shipment, or narrowly to ex- 
amine the sufficiency of the packing of the 
goods, the shippers^ says Lord Campbell^ 
have such means, and it seems more just and 
expedient that, although they were ignorant 
of the dangerous quality of the goods, or the 
insufficiency of the packing, the loss occa- 
sioned thereby should fall upon the shippers 
than upon the ship-owner. Accordingly, he- 
held that the shippers, and not the ship-own- 
ers, must suffer, if, from the ignorance of the- 
former, a notice was not given to the latter, 
which they were entitled to receive, and from 
the want of notice a loss had arisen, which 
must fall on either the shipper or the owner 
of the vessel. 

Undoubtedly that rule, as is well contended 
by the libellant, rests upon the same princi- 
ple as that which is applied in other commer- 
cial transactions of an analogous charactex-. 
Where damage is sustained in a case not fall- 
ing within the category of an inevitable acci- 
dent* and neither party is in actual fault, the- 
loss shall fall on him who, from the relation 
he bears to the transaction, is supposed to- 
be possessed of the necessary knowledge to 
have avoided the difficulty. Baron Parke ap- 
plied that rule in the case of Gibson v. 
Small, 24 Eng. Law & Eq. 40, with great 
force and vigor, in the case of a voyage poli- 
cy, holding that the law did not regard excep- 
tional cases, but wisely laid down a general 
rule, which is a most reasonable one in the 
vast majority of voyage policies, that .the as- 
sured impliedly contracts to do that which, 
he ought to do before the commencement of 
the voyage. Judge Sprague approved th& 
rule, upon the ground that it ordained that 
the loss should fall upon the party who gen- 
erally had the best means of informing him- 
self as to the condition of the article to be 
shipped, which undoubtedly is the foundation 
principle on which the liability rests. 

Were the rule otherwise, it might, as was 
well said by the district judge, encourage neg- 
ligence, and even induce the general shipper 
or charterer to try experiments with articles 
unknown to commerce, at the expense of his 
ship-owner. In view of the whole case, I am 
of the opinion that there is no error in the rec- 
ord. The decree of the district court is ac- 
cordingly affir'xied, with costs. 



PIERPONT (Case No. 11,152) 



[19 Fed. Gas. page 652] 



Case nSTo. 11,151. 

PIERCE T. WINSOR et al. 

[2 Spr. 35.] 1 

District Court, D. Massachusetts. May, IS6I.2 

Shipping — Liability of Charterer to Owner 
— Damage to Cabgo—Extka Expenses. 

1. A charterer of a vessel who puts her up as 
a general ship is liable to the owner of the ship 
for damages which the latter has to pay other 
shippers for injury to their goods caused by 
^oods put on board by the charterer, although 
the charterer did not know that Ms goods would 
■do any damage. 

2. The charterer is also liable in such a case 
for the extra expense of getting his goods out of 
the ship. 

The defendants [Nathaniel Winsor and 
■others] chartered of the libellant [Henry A. 
Pierce] the ship Golden City for a voyage' to 
San Francisco, and then put her up as a 
general ship. A quantity of mastic was 
shipped on freight by the United States gov- 
ernment from their works at New York to 
the fort at Fort Point, San Francisco. The 
mastic was in cakes, and was stowed in bulk 
in the run. Upon the arrival of the ship out, 
it was found that the mastic had run to- 
gether and among the cargo, and had then 
hardened in one solid mass, adhering to the 
sides of the ship and to the cargo necst to It, 
The damage done to the rest of the cargo, 
which was paid by the master on account 
of the ship, and the extra expense in break- 
ing the mastic out with drills and chisels, 
■amounted to from $1,700 to $2,000. Two 
other ships, the Dashaway and Fleet Wing, 
which sailed shortly after the Golden City, 
■also had some mastic shipped in the same 
way, which arrived out in the same condi- 
tion. These cargoes, with one other ship- [ 
ped in casks,— after the news of the condi- 
tion in which the earlier cargoes had ar- 
rived out had reached here,— were all the 
■-cargoes ever shipped by the United States, 
or, so far as known by anybody, to San 
Francisco, or on any long voyage. The arti- 
■cle is manufactured by the United States ! 
government at New York, and is used on 
fortifications; and had been repeatedly ship- 
ped to the various forts on the Atlantic 
-coast, and in the Gulf, and had always been 
shipped in bulk, without giving any indica- 
tions that the heat in the hold of a vessel 
would, under any circumstances, affect it. 
This suit was brought by the owner of the 
«hip against the charterers, to recover the 
damages sustained by him in payment to 
'Other shippers for injury to their goods and 
for the extra expense in discharging. It 
was not pretended that the defendants had , 
^ny knowledge of the dangerous character 
-of this article; and so far as any thing was 
known of the article, it was thought perfect- 
ly safe to ship it in this way. The libellant 



1 [Reported by John Lathrop, Esq., and here 
reprinted by permission.] 

2 [Affii-med in Case No. 11,150.] 



claimed to recover, upon the ground that 
there is always an implied contract, on the 
part of the charterer or general shipper of 
goods, that the goods shipped shall not be of 
a character dangerous to the ship and the 
residue of the cargo; and that the want of 
knowledge of the true character of the 
goods will not release such charterer or 
shipper of the goods from this responsibil- 
ity. 

S. Bartlett and t). Thaxter, for" libellant. 
A. A. Ranney, for respondents. 

SPRAGUE, District Judge. In Brass v. 
Maitland, 6 El. & Bl. 470, the chief justice 
evidently took the view that the shipper of 
goods in a general ship impliedly contracts 
that the goods shipped shall not be injuri- 
ous to other goods shipped in the usual 
course of lading a ship, and that this rule 
is not affected by the fact that the shipper 
had innocently shipped dangerous goods 
without knowledge of their true chai-acter. 
This principle is a sound one. It throws 
the loss upon the party who generally has 
the best means of informing himself as to 
the character of the article shipped. A dif- 
ferent mle might encourage negligence on 
the part of the shipper, and even induce him 
to try experiments with articles unknown 
to commerce, if he could set up his igno- 
rance of the real character of the articles as 
a defence to any damage caused by the ship- 
ment This ease is not between the ship- 
per and the shipowner; but the rule applies 
equally well to the case of a charterer. He 
hires the whole ship, and has a right to put 
on board a full cargo, and he must not put 
on board goods which will injure the ship, 
and cause her owners to become responsi- 
ble to other shippers for damage done. De- 
cree for libellant for money paid by him for 
other goods damaged, and for extra expense 
incurred in getting out the mastic. 

[On appeal to the circuit court this decree 
was affirmed. Case No. 11,150.] 

See Hutchinson v. Guion, 5 C. B. (N. S.) 149; 
Alston V. Herring, 11 Eseh. 822; Farrant v. 
Birnes, 11 C. B. {N. S.) 553; Ohrloff v. Bris- 
caU, L. R. 1 P. C. 231. 
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Case Wo. 11,15S. 

PIERPONT V. POWLE. 

[2 Woodb. & M. 23.] 1 

Circuit Court, D. Massachusetts. Oct., 1846. 

Eqi'itt — Demurrer to Part op Bill Followed 
BY Answer — Coptkight — Bill por Disclosure 
and Account of Sales — Jurisdiction— Reme- 
dy at Law — Injunction — Title — Aothor's 
Right to Second Term. 

1. A demurrer in part to a bill, followed by an 
answer as to the rest, is not thus overruled or 

1 [Reported by Charles L. Woodbury, Esq., 
and George iliuot, Esq.] 
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withdrawn by the rules of the court here, though' 
it might be in England. And the rules of the 
court in that respect do not violate any law as 
to private rights, but merely change the prac- 
tice of the court 

2. The acts of congress as to copyrights, do 
not give any relief in this court, whic^ could not 
before be had, either in law or equity, in the 
state or United States court 

[Cited in Palmer v. De Witt, 47 N. Y. 536.] 

3. A bill in chancery, asking a disclosure, and 
an account of sales, under the disposal of a 
copyright alleged to belong to the complainant, 
and praying an injunction agamst further sales, 
Gives, on its face, jurisdiction appropriate to 

'chancery, and about which a remedy at law 
would not be so complete as accounting here and 
an jniunetion. Chancery cannot grant relief 
on the ground, that a right exists, which the 
party has failed to redress at law; but proper, 
matters for the exercise of its jurisdiction, must 
be set out and sustained. 
[Cited in Jewett v. Cunard, Case No. 7,310; 
Sawyer v. Gill, Id. 12,399; Almy v. Wilbur, 
Id. 256.1 
[Cited in Wallace t. Harris, 32 Mich. 392.] 

4 If no benefit or advantage whatever ap- 
pears to be gained by proceedings in equity, 
rather than at law, the bill will be dismissed 
without prejudice, in order that the rights of the 
parties may be adjusted at law. 

[Cited in Tef t v. Stewart, 31 Mich. 372.] 

5. An injunction in chancery, as a preventive 
remedy merely, in case of an alleged encroach- 
ment on a copyright, is a more ample and appro- 
priate remedy than any suit at law; and hence, 
when it is asked, and an account and disclosure 
of facts desired, they will be required, in order 
to settle the question in controversy. 

6. In England where the power in chancery is 
concurrent with that at law over the matter, 
the former may, in its discretion, proceed to act 
in it; but in this court it is otherwise, under the 

1 judiciary act of 1789 [1 Stat 73], if the remedy 
be as full and perfect at law as in chancery; 
and the objection may sometimes be taken here 
under the answer, and at the hearing, as well 
as by demurrer. 
[Cited in Orr v. Merrill. Case No. 10,591; Fos- 
ter V. Swasey, Id. 4,98i; Allen v. Blunt, 
Id. 215; Berry v. Ginaca, 5 Fed. 481; Con- 
solidated Roller-Mill Co. v. Coombs, 39 Fed. 
38.] 

7. In this case the title to the copyright under 
a contract of sale was also in dispute, and it was 
held, that this question might be settled under 
tliis bill, and the case proceed in chancery, rath- 
er than send the parties to the law side of this 
court to settle the title. 

8. The reason for a different rule often in 
England, that the judges to settle the question 
at law are different does not apply to this court; 
and this court might not proceed to settle it, if 
all the facts in a written contract were not al- 
ready before it and the law on them the same 
on the equi^ as on the law side of this court. 

9. When A employs B to compile a school 
book, and gives him some suggestions as to its 
character and form, and agrees to i)ay him §500, 
and B conveys to A the copyright, and it is pub- 
lished by A, calling B the author on the title- 
page, it was held, that only the usual copyright 
for fourteen years passes under the contract; 
the author being alive at the end thereof, has 
the sole interest in the additional term then al- 
lowed to authors in such cases. 

[Cited in Clum v. Brewer. Case No. 2,909; 
Lawrence v. Dana, Id. 8,136.] 

10. A usage among booksellers to consider the 
second term as passing with the first does not 
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control the rights of B, who was not a book- 
seller, nor shown to be conversant of such usage. 
[Cited in Taylor v. Carpenter, Case No. 13,- 
784; Marye v. Strouse, 5 Fed. 488.] 

11. ^The construction of all such contracts and 
laws, in respect to copyrights, should be favor- 
able to authors, as the laws were intended for 
their benefit; and when they assign their rights 
to others, no more must be considered as passing^ 
than was contemplated at the time by the par- 

! ties, and paid for, and clearly indicated in the 

, contract. 

' [12. Cited in Brooks v. Norcross, Case No. 1,- 
957, to the point that the allowance of a jury 
to settle at law the question of infringement 
arising in a suit in equity is not a right, but is 
a matter in the sound discretion of the court] 

This was a bill in equity [by John Pier- 
pont against William B. Fowle], asking for 
certain disclosures to interrogatories con-, 
cerning the title, and printing, and sale of 
the American First Class Book, and the Na- 
tional Reader. It - aven-ed, that the copy- 
right in both belonged to the complainant, 
of the first one for fourteen years from the 
22d of June, A, D. 1837; and of the last one, 
for fourteen years from the llth of June, 
1841. Besides the disclosures asked, the bill 
requested, that the respondent be enjoined- 
from publishing or selling copies of either 
of those books during the terms before men- 
tioned, and" that he be made to account for 
all the money, notes, and promises he may 
have received from one Bowen, for leave 
to print or sell said books during any part 
of those tei*ms. The answer of Fowle denied 
the exclusive copyright in those books to 
be in the complainant, and questioned his- 
liability to answer most of all the inter- 
rogatories put, as he is not charged in the 
bill "with having himself unlawfully primed 
or sold copies of those books, but only -with 
claiming some interest in them. He then 
proceeded to set out the different contracts 
between himself and the complainant, as 
'to the books or copyrights, and denied that 
the plaintiff was entitled to the copyright 
in them as claimed, but, on the contrary, 
insisted it'had been assigned to himself. He 
next averred, as to the conti-acts between him- 
!self and Bowen, that the plaintiff hadno right 
,to inquire into or receive any account of the 
iprofits and payments thereon. The com- 
plainant filed several exceptions to this an- 
swer, four of which related to the refusal 
to disclose the transactions betwetm Fowle 
iand Bowen, in respect to these books, and ■ 
to furnish an account of the receipts; and 
janother related to its being in part a de-- 
jmurrer to the bill, and in part an answer-- 
iThe contracts referred to in the bill and 
:answer, as well as other parts of the latter,. 

•will be given, so far as material, in the opin- 
ion of the court. 

, Sewall & Fletcher, for complainant. 
B. R. Curtis, for respondent. 

'< WOODiBUBY, Circuit Justice. The infor-. 
malities in this answer, as a demurrer in 
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part and a reply in part, would probably be 
open to the exceptions taken, and be bad 
under the English system of pleading in 
clianceiy. Thus, if an answer is put in after 
a demnirer, the answer prevails and over- 
rules the demurrer. 1 Mont. Eq. PL 99; 2 
Dickens, 712; 6 Paige, Ch. 833; 3 Mylne & 
O. 653. So it overrules a plea; and both of 
these doctrines rest on the principle, that 
the demurrer and plea, giving reasons why 
the respondent need not answer, are with- 
■drawn virtually or waived, by afterwards 
proceeding to make an answer. Story, Eq. 
Pi. § 088. If they are relied on, the respond- 
ent should stop with them alone. Id. §§ 
60o, 846. But the rules of the supreme court 
■of the United States have rendered less strict- 
ness in this matter sufficient, and allow a 
plea to part and a demurrer to part, and 
seem intended to remedy any objection in 
such case for duplicity or uncertainty. See 
rules 32, 37, 39. The power to make such a 
i-ule is questioned by the complainant, and 
there might be some ground for exception to 
it, if the rule violated any provision of the 
<;onstitution or any act of congress. See 
proviso in judiciary act (section 17). So too, 
perhaps, if violating any principle of estab- 
lished law in equity as to private rights. 
But when, as here, the rule merely regulates 
a matter of practice, it seems to be clearly 
within the power of the supreme court, un- 
der the 11th section of the judiciary act of 
1789. And as to the expediency of the rule, 
if within the iwwer of that court, there is 
no use nor propriety in my offering an opin- 
ion, it being the duty of this tribunal to en- 
force it, whether expedient or inexpedient. 
So, if it was a mere personal objection, 
sought to be reached in the answer, the 
rule might not be justified. Wood v. Mann 
[Case No. 17,951]; Livingston v. Story, 11 
Pet. [36 U. S.] 393. 

The other exceptions taken to the answer, 
on the ground that the respondent declines 
to make disclosures of the amount of money 
received of Bowen for a sale to him of the 
copyrights in these books for some period, 
or to some extent, and which the complainant 
alleges to belong exclusively to himself, are 
of a different character. They go to the 
merits of the controversy. Because if the 
complainant is thus the owner of those copy- 
rights, and has a power to make others, in 
a court of equity, desist from the sale or 
use of them, it would seem to follow, that 
he might make others disclose the sums 
received for such use and sales, and account 
for the same, as a part of the equitable re- 
lief connected with such a power. 

I do not proceed in this view, on the 
ground claimed by the plaintiff, to redress 
the ownei-s of eopynghts or patents in this 
court under the acts of 1790 or 1829, in 
any cases where they could not before have 
had relief in some eoui"t, either of e'quity or 
law. Those acts merely enabled them to 
prosecute such claims in this court as they 
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, legally had done before, without going to 
the state tribunals; because the claimants 
held ail their rights under acts of congress, 
and the public interest required a uniform 
construction to be placed by one tribunal 
on all important questions connected with 
rights so held. Does the complainant then 
bring himself by his case within the ordi- 
nary jurisdiction of this court on its equity 
side? One of the branches of equity juris- 
diction is to issue injunctions, another to 
compel disclosures, and another still to i-e- 
quire an account in proper eases. All of 
these claims to sustain jurisdiction on the 
equity side of this court, are interposed here, 
and are doubtless sufficient to justify the 
court in proceeding to settle the rights of 
these parties, without turning them over to 
a court of law, unless we are prevented by 
two objections. 1 Story, Eq. Jur. § 67. It 
is not that this court, on its equity side 
can, as seems to be supposed at the bar, give 
relief in all cases, where a party Is unable 
to obtain it at law. So far from being in- 
vested with powers to remedy every wrong 
and sustain eveiT right, not relievable at law, 
this court on its equity side is as much re- 
stricted as on its law side. In neither, can 
it go beyond the settled principles belong- 
ing to each, and those principles have their 
limits and rules, in chancery as well as at 
law. Howe v. Sheppard [Case No. 6,773]. 
But here the bill, as before seen, does in 
fact, contain allegations, bringing the case 
within those settled principles and rules. 
And the question, whether this court in 
equity has jurisdiction or not in the first 
instance, over the matter prayed for, must 
be adjudged for the plaintiff. The numer- 
ous cases, where bills in equity have been 
dismissed, and furtlier proceedings stopped, 
because no sufficient reasons for jurisdic- 
tion in equity are alleged, are, therefore, no 
precedents here, though such cases may be 
good law in a state of facts where they ap- 
ply. 

What then are the two objections which 
require more detailed consideration? One 
is, that this court in equity will not proceed 
with a bill, although enough is alleged to 
give jurisdiction, provided it appeai-s that a 
full and ample remedy can be sustained at 
law; and tliat such an one exists here. And 
the other is, that the title of each to the copy- 
rights is in dispute between these parties, 
and it has been argued, that this circum- 
stance is a sufficient ground to prevent us 
from going further till that controversy is 
settled at law. The principle involved in the 
first point is, that a party has a right to a 
trial by a jury, and by common law prin- 
ciples, and by more than one judge usually, 
in matters or controversies, not in their char- 
acter exclusively maritime, or peculiarly of 
equity cognizance. Hence eases should not, 
if the respondent objects seasonably, pro- 
ceed in equity or admiralty, (where no jury 
ti-ial can be claimed as a right,) unless clear- 
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ly and exclusively belonging to tliem. Eq- 
uity power is also limited Here and placed 
in courts of limited jurisdiction; whereas in 
England it is moi-e general, and depends on 
4isage, and is not restiicted by positive stat- 
ute. Baker v. Biddle [Case No. 764]. When 
we advert to the cases, supposed to control 
this point, they will be found full of discrim- 
inations and diversities as to the facts, which, 
if duly attended to, will show how far they 
ought to govern here, but which, if overlook- 
ed, are likely to mislead. I think they will 
show, that this case being at first begun here 
properly as of equity jurisdiction, can be 
finished under it, without violating any prin- 
ciples of chancery, or any act of congress. 
The 16th section of the judiciary act is the 
one chiefly relied on. "And be it further en- 
acted, that suits in equity shall not be sus- 
tained in either of the courts, of the United 
States, in any case, where plain, adequate, 
and complete remedy may be had at law." 
1 Stat. 82. It is true, alpo, that a court of 
chancery in England will not relieve, gener- 
ally, where the plaintifiE has the same re- 
lief at law. Com. Dig. "Chancery," 3, P, 9; 
1 Yern. 71; Bunb. IS; 1 Yes. Jr. 361, 341; 2 
Yes. Jr. 38; 1 Hayw. 233, 370; 2 Hayw. 136; 
1 Johns> Ch. 463; 4 Johns. Ch. 352; 5 Johns. 
Oh. 232; 1 Hen. & M. 100; 4 Hen. & M. 470, 
471. Nor if the damages at law are ample 
for the injury. Hansbury v. Baker, 1 Pet. 
[26 TJ. S.] 236; [Boyee v. Grundy] 3 Pet. [28 
U. S.] 215; M'Ray v. Carrington [Case No. 
8,841]; Baker v. Biddle [supra]; [Hepburn v. 
Dunlop] 1 Wheat [14 U. S.] 197; Russel v. 
Clark, 7 Granch [11 U. S.] 09; Bean v. Smith 
[Case No. 1,174]; [Dade v. Irwin] 2 How. 
i;43 U. S.] 383. So when a bill was on a pol- 
icy, giving jurisdiction by asking a reform 
of the contract, and it is refused, the court 
will dismiss the bill, though there is a right 
to recover on the policy, because it is ample 
at law. Graves v. Boston Marine Ins. Co., 2 
Craneh [6 IJ. S.] 419. So if a discovery has 
been refused, and a pai-ty dies, the court will 
not revive the case. 10 Yes. 31; 1 JIad. 217; 
tKussel V. Clark] 7 Craneh [11 U. S.] 69. 
But in many other eases well commenced 
in equity, the court will proceed to finish 
it there on matters concurrent at law. See 
(Hepburn v. Dunlop] 1 Wheat. [14 TJ. S.] 
179; Bunb. 29; U. S. v. Myers [Case No. 
15,844]. Or if the remedy existing at law 
is doubtful. 2 Caines, Cas. 1; 10 Johns. 
587; 1 Paige, Ch. 90; 2 Stew. 420. But 
the remedy at law is now deemed suffi- 
"Cient, if it be appropriate and effectual, 1 
Sipence, Eq. Jur. 699. Especially since new 
ti-ials are so extended by petition as well as 
motion, and coiTect much before remediable 
only in chancery (Id. 670), and since courts 
of law have adopted so many of the prin- 
•ciples of equity. Usually, too, chancery will 
not go on, if the remedy at law be clear, and 
the case is stale, and the title is questioned. 
Dade v. Irwin's Ex'r, 2 How. [43 U. S.] 383. 
And not unless the subject-matter is still 
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one of chanceiy jurisdiction, and a disclosure 
is obtained. Pratt v. Northam [Case No. 11,- 
376]; [Russell v. Clark] 7 Craneh [11 U. S.] 
89. This may not be the course of practice 
in England and in the States, as in New 
York, where no limitation has been affixed, 
as by the judiciary act here, to redress in 
chancei-y. But where the case at law is con- 
current throughout in the courts of the Unit- 
ed States, and relief is as complete at law 
as in equity, unless necessarily begun in eq- 
uity, and a disclosure is obtained there, eq- 
uity will not proceed. Such is the doctrine 
in Smith v. Melvei*, 9 Wheat. [22 U. S.] 532, 
besides several of the other cases before cit- 
ed. Yet, when proceedings are commenced 
in equity, for a peculiar reason, as for a dis- 
covei*y of assets, you may often complete 
them there, and therefore may complete pro- 
bate eases there. 2 Atk. 360-363; 3 Atk. 262, 
263; 4 Johns. Ch. 619; U. S. v. Abom [Case 
No. 14,418]; Bean v. Smith [supiu]; 4 Cow. 
718; Hardy v. Cramai*, 17 Johns. 288. 
Hence it follows, that a case will not al- 
ways be allowed to go on in chancery, 
merely because the power there is concur- 
rent with that at law. But it must be 
fuller, more appropriate, or better. Harrison 
V. Rowan [Case No. 6,143]; Baker v. Biddle 
[Id. 764]; Boyce's Es'r v. Grundy, 3 Pet. [28 
U, S.] 215; [Wilson v. Mason] 1 Craneh [5 
U. S.] 98; 1 Schoales & L, 205; 17 Johns. 384. 
This is the case often in respect to an in- 
junction, which may prevent litigation, or a 
multiplicity of suits, and give preventive 
r-edress in some cases, when remedies at law 
can do neither. So in U. S. v. Myers [Case 
No. 15,844], it is held, if a perfect remedy 
at law exists, a party should not go to eq- 
uity, but if a trust exists besides, it may be 
prosecuted in equity. As a failher illusti-a- 
tion of this principle, it is in many chancery 
bUls specially averred, that no relief ex- 
ists at law. See Heriot v, Davis [Id. 6,404]. 
It has been said also, that the court of chan- 
cery grants relief only where courts of law 
do not. 1 Spence, Eq, Jur. 408, note; 4 Inst. 
84, 443, 625, 693; 1 Edw. Ch. 218. This was 
one class where relief was given in chan- 
cery, but is not now, probably, the only one. 
But in Pratt v. Northam [supi^], the judge 
seems to hold, that the court may execute 
concun'ent powers with courts of law, when 
the relief is identical. I apprehend this last 
is not the con-ect view here imder the ju- 
diciary act, any more than in England, un- 
less there be some substantial reason and 
advantage in going to chancery, or in going 
on, after at first having properly begun there. 
A pai-ty must not go to chancery to settle a 
question of law alone. 2 Johns. Ch. 371. 

Some cases, cited to show, that the United 
States courts here will proceed to sustain 
suits in equity, when the relief is entirely 
ample at law, rest on a different principle 
when analyzed. Thus in U. S. v. Howland, 
4 Wheat. [17 U. S.] 115, a trust was relied on 
to retain the case in equity; and Harrison v. 
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Rowan [Case No. 6,143], goes on the ground, 
that relief at law was not in them so ade- 
quate and complete as in chancery; and 
CVattier t. Hinde] 7 Pet. [32 XT. S.] 274, re- 
lates only to a rule of practice. In the fol- 
lowing cases, fraud likewise existed, and was 
not only to be relieved against, but in a man- 
ner peculiar to chancery, by rescinding the 
contract: [Gregg v. Sayre] 8 Pet. [33 U. S.] 
244; Smith v. Melver, 9 Wheat [22 U. S.] 
532; 5 Munf. 183, 219; [Boyce v. Gnindy] 

3 Pet. [2S U. S.] 219. In others the matter 
was a trust, or the remedy peculiar, as by an 
injunction. 2 Story, Eq. Jur. § 1236; Id. 
§§ 74, 91; Briggs v. French [Case No. 1,870]; 
Gass V. Stinson [Id. 5,260]; [U. S. v. Howland] 

4 Wheat. [17 U. S.] 115. In Pratt v. Northam 
[supra], it was held, that though a remedy 
existed at law, it was not so ample as in 
equity. So Bean v. Smith [Case No. 1,174]; 
[Herbert v. Wren] 7 Cranch [11 U. S.] 370- 
376. And if it was as ample, yet being a 
mere local remedy at law in that state, and 
not a genei-al one, it did not bar jurisdiction in 
equity. [Boyce v. Grundy] 3 Wheat. [16 U. S.] 
212; [U. S. V. Howland] 4 Wheat. [17 U. S.] 
113. So thi remedy in equity is sometimes eon- 
current with one at law, as in cases of fraud, 
dower, and accident, and then.lt is said it 
may be followed in equity, though no better 
than at law, (page 105); Smith v, McIver, 9 
Wheat. [22 U. S.] 532; Cooper, Eq. PI. 28. 
But in some respects it should be better. 

Chancery does not decide contraiy to law, 
but goes beyond it sometimes. 1 Spence, Eq. 
Jut. 418; Amb. 810, Append. It gives relief 
in some cases, where courts of law do gen- 
erally, but, from forms or otherwise, cannot 
do it so well, if at aU; as relief to one cor- 
porator, co-partner, or executor, against an- 
other. 1 Spence, Eq. Jur. 432. So sometimes 
in frauds. Id. 625; 2 Ves. Sr. 155; 1 Bur- 
rows, 396. Ashing a discoveiy, separately or 
with other matter, was thus often enough to 
give jm-isdiction in chancery. 1 Spence, Eq. 
Jur. 694. But quaere, unle^ the other matter 
was of a chancei-y character. In Herbert v. 
Wren, 7 Cranch [11 TJ. S.] 370, allegations 
were made not only for dower, but partition, 
discovery, and account, wbich belong more ap- 
propriately to equity. Harrison v. Rowan 
[supra]. In U. S. v. Howland, 4 Wheat [17 
TJ. S.] 108, the government was one party, 
and hence could prosecute in its own circuit 
courts, though it might in local com'ts have 
relief at law. Yet, as before suggested, I 
doubt some the correctness of this idea in 
common cases, that a remedy may be pursued 
here in equity whenever concurrent Relief 
should first be sought in equity, or some 
ground alleged for its remaining there, as 
being superior to the remedy at law, or that 
it began there for relief not existing at law, 
e, g., for a discovery. Bean v. Smith [Case 
No. 1,174]. Whether the rule is here different 
or not from wbat it is in England, in such 
cases, does not then seem to be fully settled. 
Some cases appear to regard the power in 



chancery here, if full relief can be had at law, 
as more limited than in England, and not 
enabling the court to go on, because possess- 
ing merely concurrent powers^ While others 
regard it as the same, and this clause in the 
judiciary act as merely declaratory. Gordon 
V. Hobart [Id. 5,609]. But it is difficult to 
see a reason for passing the law here if mere- 
ly declaratory, unless the rule or usage in 
England was imsettled, and in some cases 
chancery courts exercised a concm'i*ent power 
with a court of law in a particular instance, 
and gave merely a similar relief; while in 
other instances, it declined to proceed, (though 
having jm-isdiction over the matter and case 
set out) if it could do nothing in aid of per- 
fect justice between the parties, which could 
not be accomplished in a court of law. My 
own impression is, that from a strong fond- 
ness for a trial by jury, the common law and 
all its prhieiples and forms, rather than those 
in equity, it was the design of our fathers, in 
that clause of the judiciary act, not to permit 
proceedings to go on in chancery if it turned 
out in the progress of the inquiry, that full 
and adequate relief could be had at law, and 
tlierefore no necessity existed to go into 
chaneeiy, or, after being in, to proceed further 
there. And a bUl in such case is dismissed, 
not because equitable grounds of jurisdiction 
are not set out, aa that would belong to an- 
other class of objections to the jurisdiction, 
but because under our system, though a court 
of chancery could give relief in the par- 
ticular case, and in England would possess 
jurisdiction to proceed and finish the case if 
it pleased; yet as a court of common law ap- 
pears to be able to render as full and efficient 
redress as a court of chancery, the jealousy 
as to the latter requires it, imder the 16th 
section of the judiciary act, not to proceed 
faither. In the present case, however, pow- 
ers are asted to be exercised, and redress 
given, of a kind which do not exist at law. A 
court of law cannot give as ample redress for 
a past violation of a copyright, or one an- 
ticipated in future, as courts of equity. The 
latter can not only compel disclosux-es as to 
the number and an account of sales, which 
it is more difficult to prove at common law, 
but require an accoimt between principal and 
agent or quasi agent, or between quasi part- 
ners, that cannot be so effectually opened to 
light by other modes of evidence. So, too, 
the prevention of a multiplicity of suits by 
an injunction, a gi-eat and good object of 
chaneeiy powers as well as preventive re- 
dress, being much better than retrospective, 
and much fuller and more accurate than at 
law, ai'e both attained by such proceedings 
as these in chancery. Attorney General v. 
Burridge, 10 Price, 374; Gaines v. Chew, 2 
How. [43 U. S.] 619. 

We are, therefore, forced to the conclusion, , 
that this court had in this case jurisdiction to 
begin and to proceed, notwithstanding a- 
remedy existed at law, which is less appropri- 
ate and less efficient or amplea This objec- 



[19 Fed. Cas. page 657] 



(Ca§e No. 11,152) PIERPONT 



tion, then, is overruled on the merits, and not 
for another reason vu-ged tiy the eomplaiaant, 
that it was taken too late. 

In respect to the proper time and mode of 
taking an objection of this kind, (that the 
complainant has an ample relief at law,) it 
is laid down, that it must in England be by a 
demurrer. Bunb. 29. The respondent can- 
not object it is said, after the case is set 
down for a hearing. 2 Haj-w. 127; Grandin 
T. Le Roy, 2 Paige, 509. Nor after an answer 
or joinder of issue. 2 Johns. Ch, 339. But 
the correct mle probably is, that a respondent 
may and usually should demur, if it appeai-s 
on the face of the bill, that nothing is sought 
which might not be bad at law. Baker v. 
Piddle [Case No. 764]; 22 Pick. 237; 23 Pick. 
148. If, however, a disclosure ib asked, it 
would be premature to take the objection tiU 
an answer is put in. Id. 

I shall now proceed to examine the other 
objection to proceeding farther in chancery, 
that the title to the copyright is in dispute be- 
tween these parties, and should be settled 
first at law. Let us advert a moment to the 
powers upon this, that do clearly exist here, 
and the structure of this court, before dis- 
posing of the question finally. A court of 
equity can restrain a future violation of a 
copyright, as well as require an account for 
a past one, and this remedy is often better 
than damages, which alone can be had at 
law. 2 Story, Eq. Jur. •§§ 210, 223, 933; 10 
Yes. 132; Jeremy, Eq. Jur. 327; 6 Madd. 10; 
Mitf. Eq. PI. 138; 1 Russ. & M. 73, 159; Jac. 
341, 471. See other cases cited in these. And 
tlie conscience of the defendant, by a disclo- 
sure asked, can be probed as to every thing 
material to the sale or use. 

Now it is conceded, that the exercise of ex- 
traordinary powers in forwarding such ends 
in favor of a party, must of course depend 
on his right being acknowledged or decided 
first. But though not acknowledged here, as 
is often the case when an injunction or ac- 
count is prayed for, why should the parties 
be sent to law first to try it there? Are not 
all the necessary facts now before this court? 
Is not the question to be settled by the same 
judge and on the same principles as at law? 
And hence,' is not the reason much stronger 
for settling it here than in England, where 
the judges in the courts of law are different 
persons? And this last is the reason as- 
signed at times for allowing the law courts 
to settle the titles, in order to have the deci- 
sions uniform. Bramwell v. Halcomb, '3 
Mylne & 0. 739. It is conceded, that in Eng- 
land, when there is an application to chan- 
cery to order a writing to be given up, and 
the title to it is still in controversy, or where 
an injunction is asked quia timet, and the 
title to the land, or a patent is still disputed, 
chancery will generally require the unsettled 
rights of the parties to be first adjudged at 
law. Because the judges at law are difterent, 
the rules on some points unlike, and the use 
of a jury exists in one tribunal and not in 

19FED.0AS. — i2 



the other. [Grivin v. Breedlove] 2 How. [43 
U. S.] 38. Chancery may form an issue to 
be tried at law to settle the title and continue 
the bill (4 Dru. & War. 80), or it may dismiss 
the case till the parties settle their rights at 
law (Jervis v. White, 7 Ves. 415; 2 Yes. 486, 
4S7, note; 1 Johns. Ch. 517). It is a matter 
in its discretion. 2 Ves. 483; 5 Johns. Ch. 
118; [aiiller v. Mclntyre] 6 Pet. [31 U. S.3 65. 
But the parties will usually be sent to law to 
try the question. 3 Daniell, Oh. Pr. 1863; 1 
Jac. 311; 2 Johns. Ch. 281, 371; 2 Story, Eq. 
Jur. §§ 852, 853; [Alexander v. Pendleton] 8 
Cranch [12 U. S.] 462. So in cases of nui- 
sance, if the title and right as to the subject- 
matter is disputed bona fide, the court will 
not enjoin till the title is settled at law. 
Spooner v- McConnell [Case No. 13,245]; 
Mohawk Bridge Case, 6 Paige, 563; 7 Johns. 
Ch. 315; Case of Parker in rem, 12 Pet. [37 
U. S.] 98. Nor enjoin even temporarily 
against the use of a patent, unless there has 
been a recovery on it, or long possession. 
Case of Orr v. Littlefield [Case No, 10,590]. 
But it will tiy the right before a permanent 
injunction, cither in chancery or at law, as 
most convenient, making up at times a proper 
issue, if in chancery, for the jury, in order 
to settle any disputed facts. But it is a ques- 
tion of discretion with the court, whether to 
interfere or not by injunction before the legal 
right is established. Saunders v. Smith, S 
Mylne & 0. 735. 

Equity is to aid law usually by an injunc- 
tion, and here parties usually settle the law 
first, whether a right exists or not There is, 
however, no general rule, but the circum- 
stances of each case govern the discretion. 
And in respect to principle concerning the 
powers, which are usually exercised by chan- 
cery in settling disputed titles or rights, I can 
see no objection to its being done m that 
court, when it is a necessary or appropriate 
incident to settling the merits in an equity 
matter, over which it has peculiar jm-isdiction, 
or can give a peculiar and more effective 
remedy than at law. Thus we have before 
stated, that a paiiy will not be allo\ved to 
go into chancery to settle .a disputed law 
point alone (2 Johns. Oh. 371); though if he 
wants a discovery also, or relief on other 
matters belonging peculiarly to that court, 
the law point may be there settled. 3 Atlc. 
330; Cathcart v, Robinson, 5 Pet [30 0. S.] 
278. So, when instruments are asked to be 
surrendered, as clouding a title, or void for 
forgery, or other illegality, the power to im- 
pound or return them to the proper party will 
be exercised. It is the duty as well as prac- 
tice of late for chancery to decide most ques- 
tions of law for itself. 1 Spence, Eq. Jur. 
517; Blundell v. Gladstone, 11 Sim. 489; Mud- 
dle V. Pit, 6 Madd. & Gel. 270; 7 Yes. 17; 
Nelson, 17. So the courts of law now enforce 
many principles, once maintained only in 
chancery. 1 Spence, Eq. Jur. 683, 638. But 
this furnishes no reason why chancery should 
abandon the jurisdiction over tliem. Hawk- 
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Shaw V. Parkins, 2 Swanst 545; 1 Spence, 
Eq. Jur. 638, 639. Such are the cases of re- 
lief to sureties, and holding piurchasers of 
tmst property hy trustees voidahle, half of 
what is called common law. Another distinc- 
tion is, that a court of chancery will decide a 
question of law, which arises in exercising 
its undoubted jurisdiction, though it is usual, 
in questions as to real estate, to send the case 
to a court of law if desired, on such a point, 
to get its opinion for chancery. 8 Yes. 272; 
Cholmondeley v. Clinton, 4 Bligh, 109; 1 
Spence, Eq. Jur. 489. The rules of construc- 
tion being the same in both courts, and chan- 
cery asks advice of common law judges only 
in grave doubts, or sends a case to law, re- 
taining the bUl in the mean time. Houston v. 
Hughes, 6 Barn. & 0. 420; 4 Dim. & War. 80. 
Precedents are to govern conscience in chan- 
cery as well as at law. It is not conscience 
naturalis et interna, but civilis and politica. 
It is not making the law, but declaring what 
it has been established to be. 1 Spence, Eq. 
Jur. 417; 1 Vern. 77. It is not making new 
principles, but applying old ones to new facts 
or eases. 1 Spence, Eq. Jur. 417, note; and 
Oee V. Pritchard, 2 Swanst. 414; 3 Bl. Comm. 
434. Indeed it seems to be conceded, that 
chancery will not send parties to a court of 
law, if facts enough are before chancery, to 
decide the law, and no reasonable doubt ex- 
ists with the court as to the title on those 
facts. 10 Price, 374, 412. So in respect to 
copyrights, the course has been so liberal as 
to enjoin, if an equitable or a clear title ex- 
ists. JIawman v. Tegg, 2 lluss. 385; Eden, 
Inj. 286; 3 Swanst. 679; Jeremy, Eq. Jur. 
326. And if the title be free from doubt, the 
court will always enjoin. Amb. 694; 2 
Swanst. 428, note. Here the circumstances 
are peculiar, and take the case out of some 
general i-ules. There is no doubt as to orig- 
inality or piracy, copyright good or not, plain- 
tiff one owner or not, but a naked question of 
a ti'ansfer of title or not by a written con- 
tract, which is made a part of the case. Now 
as that written contract is to be construed in 
a court of equity as in a couit of law, and in 
this tribimal is to be construed by the same 
judges, whether at equity or law, and no fact 
is pretended to exist, which either party 
wants to be submitted to a jury in a trial at 
law, I can hardly see any utility or necessity 
of turning the case over to the law side, and 
the more especially when by asking for a dis- 
covery, as well as injunction and account, 
matters are asked for, which give to this 
coiurt clear jurisdiction in equity, and which, 
so far as regards an injunction, furnish a 
remedy more full and efficient than any one 
at law. Briggs v. French [Case No. 1,870]. 

There are other cases, where for cogent rea- 
sons chancery will settle disputed titles. In 
cases of bills of peace and quia timet, the 
party may be in possession, and not able to 
sue at law, yet still there may be an out- 
standing deed or claim, a mischievous and in- 
jurious claim; and if illegal for fraud, or any 



other cause, the other party may possess a 
right to have it surrendered or enjoined. 
Briggs V. French [supi-a] ; [Peirsoll v. Elliott] 
6 Pet [31 U. S.] 95; [Massie v. Watts] 6 
Cranch [10 U. S.] 148; Drew. Inj. 218, 219. 
And then courts of chancery will frequently 
decide such disputed questions for them- 
selves. 5 Jur. (London) 58; Drew. Inj. 211; 
Binns v. Woodruff [Case No. 1,424]; Story, 
Eq. PI. § 847, note. So, where there is other 
matter proper for equity, the title can be set- 
tled as an incident to that. In U. S. v. How- 
land, 4 Wheat [17 U. S.] 115, a trust was al- 
leged, and the court held, that it could there 
decide a disputed title to the property, though 
this might be tried at law in their discretion. 
Here the injunction and accounting are both 
proper, if the title is in the plaintiff. So 
where, in chancery, fraud was averred in a 
bond to give jurisdiction to order it to be 
given up. Jackman v. Mitchell, 13 Ves. 587. 
It may then be ordered to be given up, though 
invalid at law as well as in equity. There is 
a concurrent power to settle the dispute as to 
title in chancery in such case, if not void on 
its face, but is in truth void. Colman v. Sar- 
rel. 1 Ves. Jr. 50; 4 Ves. 129; 5 Ves. 235. 

Under the existing circumstances, then, a 
controvei'sy like this as to the title to the 
copyright, may be as well settled by this 
court on its chancei-y as on its law side, the 
jurisdiction being clear on both sides, both 
courts being to both parties, and the merits 
of the title in the particular in conti'oversy— 
identical. It seems absurd, when all the 
facts are agreed, for the same court to post- 
^ne a bill on its equity side till a trial of a 
title can be had on the law side, and which 
here is to be settled by the same judges and' 
on the same principles. These two prominent 
objecticixS, then, being surmounted, does the 
complainant show a title, on the contracts 
and facts before us, to these copyrights, or 
does the respondent do it? On this, there is 
a decided balance of facts and law in favor of 
the complainant It is conceded, that the 
complainant was the author of both the 
books, however the respondent may have em- 
ployed him, and furnished valuable sugges- 
tions as to the plan and the materials. Of 
one, he admits, on the title-page, that the 
complainant was the author. It is of little 
consequence how it would have been without 
this. In respect to the other book, the de- 
fendant made not even suggestions nor sup- 
plied means; and the author and publisher 
were the same person, and being the plaintiff, 
he alone took out the copyiight. Of neither 
did Pierpont make any assignment, except 
during the first tenn of fourteen years, and 
of both he, as author, was entitled, being 
alive when the first term expired, to fourteen 
years more. See Acts' May 31, 1790 [1 Stat 
124], and February 3, 1831 [4 Stat. 430]. The 
words in the first act were: "And if, at the 
expiration of the said term, the author or au- 
thors, or any of them, be living, and a citizen 
or citizens of these United States, or resident 
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therein, the same exclusive right shall he con 
tinued to him, or them, his or their executors, , 
administrators, or assigns, for the further 
term of fourteen years: provided, he or they 
■shall cause the title thereof to he a second 
time recorded, and published in the same 
manner as is hereinafter dnected, and that 
within six months before the expiration of 
the fii-st term of fourteen years aforesaid." 
1 Stat. 124, § 1. The words of the second act, 
as applicable, Vere: "And be it further en- 
acted, that, whenever a copyright has been 
heretofore obtained by an author or authors, 
inventor, designer, or engraver, of any book, 
map, chart, print, cut, or engraving, or by a 
pi-oprietor of the same, if such author or au- 
thors, or either of them, such inventor, de- 
signer, or engraver, be livuig at the passage 
of this act, then such author or authors, or 
the survivor of them, such inventor, engrav- 
er, or designer, shall continue to have the 
same exclusive right to his book, chart, map, 
print, cut, or engraving, with the benefit of 
€ach and all the provisions of this act, for the 
■security thereof, for such additional period of 
time as will, together with the time which 
shall have elapsed from the first entry of such 
copyright, make up the term of twenty-eight 
years, with the same right to his widow, 
child, or children, to renew the copyright, at 
the expiration thereof, as is above provided in 
relation to copyrights originally secured under 
this act" 4 Stat. 439, g 16. Both refer to 
authors alone, and not their assigns, as en- 
titled. They do not even embrace in terms, 
■express assignees of a second term, made be- 
fore the second term begins, and the last act 
^oes not name assigns at all. So the exten- 
■sion allowed under the act of 1S31, of a copy- 
right taken* out under that act, looks entirely 
to the author and his family, and not to as- 
signees. "And be it further enacted, that if, 
at the expiration of the aforesaid term of 
years, such author, inventor, designer, engrav- 
er, or any of them, where the work had been 
originally composed and made by more than 
one person, be still living, and a citizen or 
■citizens of the United States, or r^ident 
therein, or being dead, shall have left a 
widow, or child, or children, either or all then 
living, the same exclusive right shall be con- 
tinued to such author, designer, or engiaver; 
or, if dead, then to such widow and child, or 
<:hildren, for the fmiOier term of fourteen 
years: provided, that the title of the work so 
secured shall be a second time recorded, and 
all such other regulations as are herein re- 
quired in regard to original copyrrghts, be 
complied with in respect to such renewed 
copyright, and within six months before the 
oxpiration of the first term." Id. § 2. 

In respect to both copyrights also, the com- 
plainant conveyed, eo nomine, not a term of 
twenty-eight years; nor one, as long as he 
should be entitled; nor all his interest of 
every kind in the book or its manuscript; but 
simply as to the first, "the copyright of said 
book," and as to the last, the copyright of 
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it "shall be considered the joint and equal 
property of said P. and P." The only copy- 
right then existing or taken out for either was 
for fourteen years only. One conti-act was 
dated July 21st, 1823, and one July 12th, 1827. 
That copyright, which had been then taken 
out, was the subject-matter of the contracts; 
no words are used looking beyond that; no 
consideration was paid or talked of beyond 
that. There was no mutuality beyond that. 
For the payment of the last was made in an- 
other copyright, in another book, where the 
author might not secure the first term, or, if 
he did, might not be willing to renew the 
copyright. The renewal of the copyright in 
either of these, was then uncertain, and not, 
to appearance, contemplated by either side. 
"When the assignment was made, it doubtless 
referred to what was in existence, and not to 
any future contingency, nor to what was per- 
sonal for the author, if spared to old age, nor 
for what any compensation was specially 
either asked or made. 

It is said, that a usage existed among book- 
sellers, to regard the renewed term as passing 
with the first one, as a matter of course under 
the mere assignment of the copyright. But if 
such a usage could apply at all, it would be 
only among those acquainted with the usage, 
or belonging to the fraternity of booksellers. 
9 Pick. 198; 15 Mass. 431; 21 Pick. 483; 1 
Taunt. 347; 14 Mass. 303; Brown v. Brown, 
8 Mete. 573, 576. See 1 Greenl. Bv. §§ 336- 
338, and cases. An usage is not admissible,' 
unless so notorious that it is known to both 
parties. U. S. v. Duval [Case No. 15,015], 
and Davis v. A New Brig [Id. 3,643]. And a 
party is not allowed to explain a writing by 
an usage, unless certain words in it have two 
senses. The Ileeside [Case- No. 11,657.] 

In the next place, it is the author and not 
the assignee, to whom the extension of the 
right is eo nomine given, by the statute of 
Anne, as well as the acts of congress. Jere- 
my, Eq. Jut. p. 318. By that, "the sole' right 
shall return to the author for fourteen years 
more, if then living." So by 54 Geo. m.. 
after the enlai-ged term of twenty-eight years 
is conferred on an author or his assigns, it is 
he alone on whom fourteen years more is 
confeiTCd, if he be then living. Id. So 
■ here the copyright is in the act of 1790 and 
1831, given to the author alone, and to others, 
only, who purchase it from him. By con- 
struction, then, we should not extend it be- 
yond the words and design of the statute, 
made to benefit authors, unless it seems to 
be actually meant by the author to be trans- 
ferred forever, and including any future con- 
tingency, and a clear and adequate consid- 
eration paid for the extended term. See "Wil- 
son v. Rousseau, 4 How. [45 U. ,S.] 677, opin- 
ion of minority; and "Washburn v. Gould 
[Case No. 17,214]; Woodworth v. Sherman 
[Id. 18,019]. It was the genius which con- 
ceived and the toil which compiled the book 
that is to be rewarded by even tne first copy- 
right, and no one ever dreamed that an as- 
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siguee could alone take out the second or 
extended term, unless he has paid for it, 
clearly contracted for it, and in equity, rather 
tlian by any technical law, is to be protected 
in it. Here the assignee has neither, mani- 
festly and distinctly, in his favor; nor has 
he filed any caveat to prevent a renewal by 
the author alone (Maugh. Lit. Prop. 70); 
nor used other references to the renewal in 
his contracts (Id. 73; Cai-nan v. Bowles, 2 
Brown, Ch. SO). In Rundell v. Murray, 1 
Jac. 316, the court seems to admit that a gen- 
eral assignment in writing of a copyright, 
will make it endure for only fourteen years. 
All the cases which seem to militate with 
this, are where the contiuct of sale or as- 
signment uses language, looking beyond the 
existing copyright, such as referring to ail 
the interest in the matter. 1 Hawk. P. O. 
(Gth Dub. Ed.) 477; 2 Brown, Ch. SO. Or to 
the manuscript or book itself, as to which 
thei'e may be a right at common law. 
Wheaton v. Peters, 8 Pet. [33 U. S.] 591. Or 
using some other expression more compre- 
hensive than the word "copyright," as here, 
and which standing alone meant naturally, 
as the facts doubtless were, only the copy- 
right then taken out for only one term. 
Brooke v. Clarke, 1 Barn. & Aid. 396; Run- 
dell V. Murray, 1 Jac. 311. Thus in the case 
of Nesmith v. Calvert [Case No. 10,123], the 
inventor assigned all the patent right he had 
or should procure and mature on the subject 
of clearing or burring wool; and it was held, 
that, under such particular expressions, a 
patent -subsequently obtained on this subject 
passed to the assignee. 

The act of parliament of 5 & 6 Viet. c. 45, 
§ 2, which in certain cases confers the copy- 
right on the employer rather than the em- 
ployed, when writing for him under contract, 
and paid as for a job, conflicts with this 
view, if that provision be declaratory of what 
was law before. See Burke, Copyright, Ap- 
pend.; 1 Cox, 2S3; 1 Barn. & Aid. 396. If 
it was not declaratory, but new, it operates 
for the complainant, as showing that the law 
was different before. I am inclined to think 
it is a new provision, and not entirely unjust 
in its operation in such a state of facts, if 
the parties do nothing indicating some right 
of authorship to belong to the writer. If 
such a mere hirer of another to wxite or com- 
pile was before entitled to the copyright, why 
was this act of Victoria necessary? And if 
such a hirer of others was entitled before to 
take out a cop,iTight, how does this act en- 
courage and aid genius? It rather aids those 
kinds of patrons, who fatten on the labors 
of genius. It has been settled here, that one 
who gets others to engrave, and conceives 
the idea, but does not execute it himself, is 
not entitled to take out the copyright. Amb- 
ler, 164; Binns v. Woodruff [Case No. 1,424]. 
So it has recently been adjudged in the New 
York circuit court, that one, who does not 
himself compile, but hires another to do it 
for him, is not entitled to a copyright But 



as the defendant did advise and plan some 
concerning the first book, and paid the ti-ue 
author of it for the copyright, rather than 
claiming it on his own account, independent 
of that purchase and that payment, the plain- 
tiff, from these facts, stands in a more doubt- 
ful position as to the extended copyright iq 
the first book than in the second, and would 
have been in a position still more questiona- 
ble, and hardly tenable, if the first book had 
not been published by the respondent with 
the plaintiff's name as author on its face, 
and, of course, admitting him prima facie 
to be entitled to an author's rights and priv- 
ileges. But as to the second book, it does 
not appear to have been projected by the re- 
spondent or made by his procurement. 

It may be remarked, in conclusion, that the 
taking out of the second term m each copy- 
right, does not seem to be that to which it 
was likened by counsel, i. e., the sti-engthen- 
ing of a defective title by one part owner. 
Co. Litt. 195; 5 Johns. Ch. 388; Flagg v. 
Mann [Case No. 4,847]. But it is rather like 
a new interest obtained by one after th& 
original interest had expired. I do not pro- 
pose to decide what shoula be the rule of 
damages here, till after a full disclosure. 
But as it has been somewhat discussed, I 
would throw out on it a few suggestions, 
which may be useful in this stage of the- 
cause. As the bill does not set up printing 
and sales of copies by the respondent, but 
only a sale of licenses to others to do it, his. 
counsel here argued, that nothing has been 
done or is anticipated, which violates the 
plaintiff's rights, if entitled to the second 
term alone; and I do not see how the re- 
spondent can be made to account for those- 
sales, except by treating him like an agent 
or ti-ustee of the plaintiff in making them. 
The purchasers of the right from him and 
the actual publishers would also be made to 
account, either under a new bill or as pai-- 
ties to this, if within our jurisdiction. There- 
would, however, be but one satisfaction al- 
lowed for the same sales. Yet, so far as re- 
gards a sale of what Fowle is not entitled 
to, and taking pay therefor, that is a posi- 
tive, an actual intei-meddling with the plain- 
tiff's property; an injury, by inducing oth- 
ers to publish under him and not under the- 
plaintiff; and is to be checked, not as merely 
fearing an injury, quia timet, but as an ac- 
tual conversion of another's property to his. 
use. It sells the rights of the plaintiff and 
pockets the gains, and lessens the value in 
the market to the plaintiff cf what is left> 
And why should he not be treated as an 
agent or trustee for what he takes for my 
property, a copyright to so much, and for 
so long? The respondent has got money, 
which ex sequo et bono belongs to the plain- 
tiff, and he is a sort of trustee to account for 
it It would exonerate the buyer pro tanto 
if he does, and hence only one be liable for 
the same use. And it is an incident to the 
injunction against what js wrong, that the 
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respondent slioiild pay for all he has realized 
from the copyrights illegally. 

It appearing to me then, that the title to 
these second copyrights belongs to the com- 
plainant, that the respondent has undertaken 
to sell them as if his own, in some cases, and 
declines to disclose to whom and for what 
amounts, his answer seems to be exception- 
able in not making that disclosure; he 
must, therefore, proceed and state the facts 
in relation to them, and if tney turn out to 
be as now supposed, he will be liable to ac- 
count for what he has received, and an in- 
junction must issue against his further use 
or sale of the last terms of the copyrights. 
If, on a further disclosure, it should turn out, 
that any of the receipts were more than six 
years before this bill was filed, a recovery 
for them may be barred by the length of 
time, as the statute of limita.tions is inter- 
posed by the respondent There are cases, 
where, in matters of account, the statute 
does not apply at all; but whether this is 
one of them or not, cannot be seen till more 
is disclosed. 

NOTE. All the title remains in a writer 
of an article or book, which he does not 
<2learly convey or part with. See case of 
Bishop of Hereford v. Griffin [IG Sim. 190]. 
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Baskuuptcy— When Assignment Takes Effcct— 
Registcu's Mistake — Failure op Assignee to 
Recokd Deed — Discqauge — Preferences — 
PAUTNERsnip — Intention — Salary Measured 
BY Profits. 

1. The assignment of the bankrupt's property 
will, by operation of law, relate to the com- 
mencement of proeeedingy in bankruptcy, uncon- 
trolled by any mistake in the register in stat- 
ing the time from which the deed should oper- 
ate. 

[Cited in brief in Re Watson, Case No, 17,273; 
Be Watson, Id. 17,275.] 

2. When an assignee has formally accepted 
his appointment as assignee, and given bonds, 
his neglect to take into his own custody the deed 
of assignment and have the same recorded, when 
he knew that no property passed by the assign- 
ment, is no ground for withholding a discharge. 

[Cited in Re Carrier, 47 Fed. 440.] 

3. Only those preferences which are forbidden 
and made void bv the 35th section of the bank- 
rupt act [of 1867 (14 Stat. 534)], and the clause 
of the 29th section which refers to preferences 
in contemplation of becoming bankrupt, are con- 
sidered grounds for withholding the bankrupt's 
discharge. 

[Cited in Re Lowenstein, Case No. 8,573; Re 
Wolfskin, Id. 17 930; Re Carrier, 47 Fed. 
444.] 

1 [Reprinted by permission.] 
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4. No partnership inter sese can exist unless 
with the intention of the parties. 

5. An agreement to give andj^take a salary, 
to lie measured by the net profits received, does 
not create a partnership— the distinction stated 
between a salary measured by the profits, and a 
share of the profits as such. 

6. A transfer of property, made at or about 
the time of advances, and in payment therefor, 
will not subject the debtor to proceedings in in- 
voluntary bankruptcy; but if made some time 
before the advances, it is a preference which 
will subject him to such proceedings. 

7. A preference may be given which will sub- 
ject the deJbtor to proceedings in involuntary 
bankruptcy, and yet be no bar to his discharge. 

Opinion and decision upon the hearing of 
the specifications filed by John A. Harris 
and Isaac L. Devon, certain creditors of the 
bankrupt [William H. Pierson] against his 
discharge. 

S, M. Harrington and W. Cummins, for 
creditore. 

B. Fields, for bankrupt. 

BRADFORD, District Judga The first 
specification is as follows, viz.: "That the 
said bankrupt has willfully sworn falsely in 
his affidavit annexed to his petition, sched- 
ule, and inventory, in relation to material 
facts concerning his estate and debts, in 
this— That he willfully and fraudulently 
omitted the name of the said Isaac L. De-. 
vou, a creditor, from his schedule of debts 
filed in this cause. In that he has willfully 
and fraudulently stated in his schedule of 
debts filed in this cause, that the debt of 
John A. Han-is & Son was contracted prior 
to the 1st day of Januaiy, A. D. 1869, that 
is, in the year 1868, when in truth and in 
fact, the said debt was contracted with 
John A. Harris in his individual capacity 
subsequent to the 1st day of January, A. D- 
1SC9." Upon the argument of the first part 
of this specification, the court, while giving 
attention to a long ai-gument in behalf of 
the petitioning creditors, declined hearing 
the counsel for the bankrupt. The court 
then saw no ground whatever to suppose 
that any willful or fraudulent omission had 
been made by the bankrupt; and it remains 
of the same opinion now, although a con- 
trary view has been zealously maintained 
by the counsel for the opposing creditors. 

First. While it is evident now, after all we 
have heard of the testimony (and might 
have been ascertained by the bankrupt had 
there been any motive to inquire particular- 
ly), that Isaac L. Devou had the beneficial 
or equitable interest in the sum of money 
paid to the firm of Joseph D. Pierson & 
Brother out of the funds in possession of 
James L. Devou, and on his own individual 
check, it is not, under all the circumstances, 
at all surprising that the bankrupt should 
have really supposed James L. Devou was 
the owner of the claim. His active and 
sole management of the loan; his appear- 
ance to represent the claim among the cred- 
itors; the undenied representation of one of 
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the counsel for the opposing creditors, to 
wliom he applied for his legal services for 
the purpose of obtaining the benefit of the 
bankrupt act, that the release of ilr. James 
L. Devou of his claim was first necessary; 
together Tvith many other circumstances, 
might, the court thinks, mislead the mind 
of the bankrupt as to the real ownership of 
the claim. Besides, an idea by the bank- 
rupt that Isaac L. Derou had a beneficial or 
equitable interest in the money loaned and 
secured by the notes afterwards given by 
the firm (the bankrupt having had no part 
in the finances or money an-angements of 
the firm), was not absolutely inconsistent 
with the idea that James L. Devou was the 
legal owner of the claim, and could main- 
tain suit for it. Nor was the employment 
of Isaac by the fii-m inconsistent with this 
idea, for, being the brother of James, he 
might have been employed by the fii-m as a 
favor to the one who was supposed to be 
the influential (and indeed, was the influen- 
tial) one who had effected the loan. 

Second. He filed the name of James L. 
Devou for the amount of about the principal 
of the notes; the difference between the 
amount of the first proven claim and the 
amended claim, being the interest on the 
notes, which was compounded with the prin- 
cipal at the time of obtaining judgment. 
He did not omit the debt, he may have made 
a mistake in the name of the creditor. It 
is not pretended that he did not return 
James as a creditor for the amount of the 
principal of the notes, and it is not pretend- 
ed that the debt afterwards returned as 
that of Isaac, was not the same debt re- 
duced to judgment Leaving out the differ- 
ence of amount (the mistake in which is 
easily accounted for), where was the wrong 
done? where was the deception? where the 
fraud? It was altogether to the interest ol 
the bankrupt to return every creditor in his 
schedule; an omission would have deprived 
him of the benefit of the bankrupt act, as 
far as the omitted creditor was concerned. 
And as James L. Devou was the persistent 
creditor refusing his assent to the discharge, 
the argument is irresistible, that he especial- 
ly wished a discharge from that debt; and 
as he could be discharged from that debt 
only by returning the name of the real cred- 
itor, it is to be presumed he returned the 
name of the one he thought was the real 
creditor. 

Thii'd. While a creditor who has not been 
returned at all on the schedule of the bank- 
rupt, original or amended, as such creditor, 
may, especially if there have been assets 
(his share of which he may have been de- 
prived of by want of notice), object to dis- 
charge by reason of willful and fraudulent 
omission. Can a creditor, when there are 
no assets, whose name has been put on an 
amended schedule, object to discharge for 
such former omission which has been subse- 
quently remedied? This question may be 
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raised, though the point is decided on the ex- 
plicit ground that there is no evidence what- 
ever of a fraudulent or willful omission. 
The second branch of the first specification 
is in these words, viz.: "That he has will- 
fully and fraudulently stated * * *,"" 
From all the evidence in this cause the court 
cannot arrive at the conclusion that there 
•was any fi-aud or intended wrong in the re- 
turn of the debt of John A. Harris, contract- 
ed January 1, 1869, as the debt of Harris & 
Son, contracted in 1S6S. The circumstances 
under which the debt was contracted and 
the situation of the banki-upt in the firm of 
Joseph D. Pierson & Brother suflleiently ac- 
count for what the court thinks an innocent 
mistake. The first specification is therefore 
overruled. 

The second specification is as follows, viz.: 
"That although all of the debts named in 
the said bankrupt's schedule are stated to 
be the debts contracted with the firm of 
Joseph D. Pierson & Brother, yet the peti- 
tioner does not, either in his original peti- 
tion to be adjudicated a bankrupt, or in his 
petition for a discharge, ask to be adjudicat- 
ed a bankrupt with reference to, or to be 
discharged from, the partnership debts of 
the firm of Joseph D. Pierson & Brother." 
We know of no provision of law which re- 
quires a petition to pray for discharge from 
partnership debts in precise words. He does 
pray to be discharged from all his debts 
provable under the bankrupt law, and there- 
fore he does virtually pray for discharge 
from partnership debts, as they, as well as 
individual debts, are provable imder the 
bankrupt law. Tlie second specification is 
overruled. 

The third specification is as follows, viz.: 
"That the said bankrupt, being a tradesman, 
has not, subsequently to the passage of the 
act, entitled, 'An act to establish a uniform 
system of bankruptcy throughout the United 
States,' approved March 2, 1867, kept proper 
or intelligible books of account of his busi- 
ness." It will be remembered that the bank- 
rupt files his individual petition to be dis- 
charged from all debts provable under the 
bankrupt act; that the firm of Joseph D. 
Pierson & Brother was dissolved on the 6th 
day of August, 1869, by the death of Joseph 
D. Pierson, and that William H. Pierson 
has been seeking a support by his own per- 
sonal labor from that day to the day of 
filing his petition in bankruptcy, viz., the 
12th day of July, 1872. Inasmuch as the 
books of the firm were produced at the hear- 
ing, it may fairly be presumed that the re- 
turn of "none" in his schedule was, in the 
bankrupt's mind, referable to books showing 
his individual business at the time of filing 
his petition, and not partnership business. 
Be that as it may, however, the court does 
not consider that an omission or mere over- 
sight in reference to returning the books of 
business, which were thought by the bank- 
rupt as of no possible benefit or use to any 
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eretlitor, in itself a ground for refusing a i 
discharge, especially -when that omission is 
cured by their voluntary production in court 
afterwards. 

The act of congress requires that every 
merchant and ti-adesman, subsequently to 
the passage of the bankrupt act, should keep 
proper books of account, and forbids a dis- 
charge if such books are not kept A sur- 
viving partner seeking a discharge from 
partnership debts is as much bound to show 
that his firm has conformed to the provi- 
sions of the act, as if the firm, as a firm, 
were applying for discharge. The rights of 
the creditors to all the aid for discovery 
from these books is the same in either case. 
It matters not that William H. Pierson was 
a junior member of the firm, not the keeper 
of the books, he is seeking a discharge from 
partnership debts, and must be bound by the 
obligations imposed by law on the partner- 
ship. If Joseph D. Piei-son & Brother did 
not keep proper books of account, that fact 
stands as a bar to the dischaxge of William 
H. Pierson. Did Joseph D, Pierson & Broth- 
er keep such books as are required by the 
act of congi'ess? 

Certain books of account have been pro- 
duced at the hearing, purporting to be the 
books of account of Joseph D. Pierson & 
Brother; some of them are in a mutilated 
condition, a condition w-hich demands an ex- 
planation not yet given. They consist of 
four books, two day-books and two ledgers; 
the first day-book and corresponding ledger 
embracing entries from March 1st, 1887, to 
June 30th, 1SG8; the second day-book and 
corresponding ledger from the latter date to 
the date of the dissolution of the partner- 
ship, viz., on the date of the death of Joseph 
D. Pierson, on the 6th of August, 1869. 
These two day-books are daily memoranda 
of debits for work done, goods sold, etc., 
credits for moneys paid the firm, and axe 
transferred to the ledger in all cases with 
more than ordinary accuracy, except where 
the mutilation of the day-book for 1867 pre- 
vents the comparison of articles and amounts. 
Indeed, these entries from day-book to ledg- 
er are so uniformly correct that the in- 
ference is very strong, unless there is some 
suspicion of fraud in the particular accounts, 
that tlie entries in the ledgers have been 
eon-ectly made of dates, sums, and items 
from those pages that have been mutilated, 
and in some cases obliterated and destroyed. 
One is strengthened in this view when there 
has been no suggestion of wrong done any 
creditor by falsifying books, by the fact, 
that upon a minute examination of the books 
It will be discovered in instances where the 
sums total in the last column have been 
clipped off in one strip from the side of the 
book, leaving the separate items not added 
standing, that the amounts transferred to 
the ledger under the precise dates, and the 
precise articles sold, correspond exactly with 
all that remained in the day-book, and the 
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sums total in the ledger are the same as is 
made by the addition of items in the day- 
book. This view is further strengthened by 
the character of the mutilations; they are 
senseless and meaningless; they are of old 
accounts of the year 1867, and either closed 
in that year or carried into the accounts of 
the following year. There are no mutila- 
tions of accounts whatever from the 1st of 
July, 1868. In these ledgers, or books used 
as ledgers, were kept with cai-e an exact 
expense account, showing all moneys paid 
out by the establishment, and a cash ac- 
count, showing all moneys received for the 
establishment, from whatever source. As- 
suming that the obliterations and mutila- 
tions of the two books, viz., the day-book 
and ledger from the year 1867 to July 1st, 
186S, were not done by the firm, or a mem- 
ber of the fii-m of Joseph D. Pierson & Broth- -^ 
er, before the dissolution of the partnership, 
then, in the judgment of the court, the 
bankrupt has kept proper books of account; 
The question now to be considered is not 
whether these books appear in a mutilated 
condition, but whether the court has, from 
the evidence adduced, reason to believe that 
the entries in the ledgers are any other than 
correct entries of sums, dates, items, and 
prices on pages of day-book mutilated and 
obliterated; or, has any reason to believe 
that the obliteration and destruction of some 
accounts in the latter part of the ledger end- 
ing June 30th, 1S68, was a desti-uction and 
obliteration or alteration of items and ac- 
counts which were' not already entered in 
the corresponding day-book. The books kept 
were not on the scale of those in larger 
establishments, or as numerous, yet they 
were proper in form— usual in form— afford- 
ing an intelligible means of knowing the 
condition of the partnership. These books 
were kept during the whole period of the 
partnership; and while the mutilation must 
be explained— because it is made by congress 
a separate and distinct ground of offense— 
a separate and distinct objection to a dis- 
charge, independent of the idea of falsifying 
books— yet the opposing creditors have failed 
to prove that Pierson & Brother did not keep 
proper books of account If, after those 
boolts had been written up— finished or "kept" 
—the firm, after a dissolution of the part- 
nership, for the purpose of destroying the 
evidence of credits, or defeating or defraud- 
ing creditors in any form, had obliterat- 
ed or mutilated true entries or accounts, 
then they would have come under the opera- 
tion of the provision for mutilating books; 
but it could not be said in any true sense, 
that they had not kept proper books of ac- 
counts. If it is argued that the books being 
found in this mutilated condition, it is the 
business of the bankrupt, in whose posses- 
sion they have been, to give a satisfactory 
explanation of this fact, it is answered, this 
is true, and he must do so before he can 
obtain a discharge. But while this is true. 
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the opposing creditors have failed to show 
that during the partnership proper hooks 
were not kept; for they have not shown 
that such mutUation was made during the 
partnership, and I cannot assume as true 
that the time of the mutilation was during 
the partnei-ship, when the examination of 
the banlcrupt hereafter as to this subject of 
mutilation, and the examination of others, 
may disclose the time and all the circum- 
stances connected with it This specifica- 
tion must therefore he overruled. 
^^ The fourth specification is as follows, viz.: 
"That according to the schedule and inven- 
tory filed by said banki-upt in this ease, be, 
being a tradesman, has no books, papers] 
deeds, or writings relating to the trade or 
business of the said Joseph D. Pierson & 
Brother." This is overruled and covered Ity 
the opinion of the court in the preceding 
specification. 

^^The fifth specification is as follows, viz.: 
"That there are no enti-ies, accounts, of 
books of any kind shown to have been kept 
by said firm, the members thereof being 
ti-adesmen, since the passage of said act, 
showing what moneys were received by 
said firm, or what disposition was made of 
the same." This is overruled and covered 
by the opinion given in the third specifica- 
tion. 

^^ The sixth specification is as follows, viz.: 
"No books, accounts, or papers relating to 
the business of the said firm, the members 
being tradesmen, were placed by said bank- 
nipt in the hands or possession of his as- 
signee." The evidence under this specifica- 
tion shows that neai-ly three years before 
the filing of the petition in bankruptcy, this 
firm of Joseph D. Pierson & Brother were 
in a state of hopeless insolvency; that in 
the fall after the death of Joseph D. Pierson 
eveiT dollar's worth of property which could 
be reached by the most vigilant creditors was 
taken in execution; that the assignee had 
been thoroughly acquainted with the con- 
cerns of the partnership; that such book as 
might show the full condition of the partner- 
ship, viz., the ledger into which all the ac- 
counts of the firm had been transferred, to- 
gether with the expense account and cash 
account, had been in the hands of the as- 
signee, and still remained there. Any trans- 
fer of any number of books could not create 
assets. It was perfectly well known to 
the assignee that the bankrupt was insolvent 
by several thousands of dollars— he had ex- 
ai'ined and was familiar with the accounts 
of the firm— and a possession of day-books 
and a ledger which had become nearly ob- 
solete by reason of its accounts having been 
ti-ansferred to the last ledger, would have 
been useless to the assignee. A neglect on 
the part of the bankrupt, not founded in 
fraud or design to injure his creditors, the 
court thinks could not be, in justice, a 
ground for objecting to the bankrupt's dis- 
charge. And'in connection with these books. 
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let it be remembered that they were the 
books of a firm all of whose propei-ty 
had been long since exhausted by execu- 
tions, and that no suggestion has been made 
by any creditor, that he has been dam- 
aged by any want of knowledge which the 
books would afford to him, or that any fraud 
or falsification has been ever pi-actieed in 
regard to them. The sixth specification is 
therefore overruled. 

The seventh specification is as follows, 
viz.: "That the assignee has not duly in- 
quired into the assets of said bankmpt, or 
of said firm, nor has he had the means of 
so domg. Nor has said bankrupt, being a 
tradesman, furnished him any books or ac- 
counts to enable him to ascertain what has 
become of said firm's property, what were 
the causes of its failure, and the nature of 
its dealings with its creditors." The opin- 
ions given on the foi-mer specifications will 
cause this specification to be oveiTuled. 

The eighth specification is as follows, viz.: 
"That the said bankru" c has not complied 
with the requirements of said act, and is 
not, therefore, entitled to his discharge, in 
the foUowing particulars: Fii-st. That he 
has not disclosed whether or not the firm 
of Joseph D. Pierson & Brother had, on the 
13th day of July, A. D. 1872, when said peti- 
tion was filed, any assets, real or pei-soual 
property, or interest in any property of any 
kind, either standing in the firm's name, or 
held in trust for them. Second. That the 
schedules of said bankrupt are materially 
defective and incomplete, and do not com- 
ply with the requirements of the law, in 
that they do not show that either he or the 
said firm had, when said petition to be ad- 
judicated a bankrupt was filed, any stock 
in trade in his or their business, or any 
property, real or personal, in ti'ust for said 
bankrupt, or said finn, or any books, papers, 
deeds, or writings belonging to him or said 
firm, the members thereof being tradesmen, 
or held in trast for him or said firm." 

It appeai-s to the court that the schedules 
are very full, and that there is full denial 
of the possession of any property or inter- 
est which could be assets for the creditors. 
If there were assets at the time of filing the 
petition, they should have been stated; but 
the court does not perceive that he should 
have stated specially that he had no pi-op- 
erty belonging to the late finn of Joseph D. 
Piei-son & Brother. Any interest as surviv- 
ing partner would have been assets, and 
should have been mentioned in his schedules. 
The fact that there is no such mention, is 
evidence that he considered there were no 
such assets in existence. 

To the second bmnch of the eighth specifi- 
cation it is replied that this petition was 
filed by an individual nearly three yeai-s 
after the dissolution of a partnership of 
which he had been a member; and that the 
filing in his schedule of his assets is suffi- 
ciently wide, and would embrace whatever 
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-residuum of pai-tnership property there may 
liave been in his possession at the time of 
filing his petition. The part of this specifi- 
-cation referring to books, papers, deeds, and 
writings, is already disposed of by opin- 
ions in reference to former specifications. 
This specification is overruled. 

The ninth specification is as follows, tIz.: 
^'That at and before the time of filing said 
petition the said bankrupt was, as the un- 
dersigned believe, entitled to an interest in 
the stopk in trade, goods on hand, machineiy, 
business, debts, and other property of a 
-certain sash and planing-mill in the city of 
Wilmington aforesaid, and that the same 
was in paii: held by other persons, to the 
undersigned unknown, in trust for "him or 
for his benefit; and that in this particular 
the undei'Signed aver and specify that the 
said bankrupt has willfully and intentionally 
-concealed a part of his estate or effects, and 
the books and writings relating thereti>." 
Under this specification a prolonged and 
-elaborate attempt was made to prove that 
the bankrupt was a partner with Thomas 
T. De Normandie, the assignee, in the sash 
and planing business in this city before and 
■at the time of filing his petition in bank- 
ruptcy; that there was a balance due from 
the assignee to the banknipt at the time 
•of filing his petition; and that he committed 
SL fraud in not returning that balance or in- 
terest as assets. 

The court thinks, on the evidence, that 
there was no partnership existing between 
the parties; that the relation was that of 
«gent, clerk, or servant, on a salary to be 
measured by the net profits received on the 
business; that there was no idea or inten- 
tion on the part of these men to create a 
partnership, inter sese— and without such 
idea or intention such a partnership cannot 
-exist. Liability to third pers(Jns as partners 
may often arise from causes which will not 
•constitute a partnership inter sese, but as 
between themselves the distinction is set- 
tled (however unsatisfactory it may seem) 
"between taking money as net profits, and 
taking money as a salary, to be measured 
T>y the net profits received. If this view ox 
the law be correct, there was no partnership 
between De Normandie and the bankrupt. 
Again, supposing a partnership to have ex- 
isted at the time of the filing of the petition 
in bankruptcy, there is such an uncertainty 
■as to any balance, or if any, as to how much 
was due— in the teeth of the positive decla- 
rations both of the .bankrupt and the as- 
signee that there was nothing due-^as to 
^amount to a failure on the part of the oppos- 
ing ci'editors to show that there were any 
iissets. This specification is therefore over- 
ruled. 

The tenth specification is as follows, viz.: 
"That the said bankrupt has been guilty of 
negligence in not delivering to his assignee 
the property belonging to said bankrupt at 
ihe time of the presentation of his petition 
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and inventory; in that he withheld from said 
assignee his interest in the business, stock, 
and property and machinery used in said 
business of planing and sash-making, and 
the books, accounts, and papers relating 
thereto; and, also, in not delivering any 
books, papers, or accounts in his hands at 
such time and belonging to the finn of 
Joseph D. Pierson & Brother— he, the said 
banla-upt, and the said fii-m having been, 
prior to filing said petition, tradesmen." As 
this specification relates, in part, to the sub- 
ject-matter of the last specification, it has 
been answered by the opinion in reference 
to that specification; and that portion which 
relates to the books, papers, and accounts of 
Joseph D. Pierson & Brother has already 
been answered. This specification is over- 
ruled. 

The eleventh specification is as follows, 
viz.: "That the said bankrupt is not enti- 
tled to his discharge, for the reason that the 
assets of the said bankrupt are not equal to 
fifty per centum of the claims proved against 
his estate, and contracted since the 1st day 
of January, A. *D. 1869, upon which he is 
liable as principal debtor; and that the as- 
sent in writing of a majority in number and 
value of his creditors, to whom he has be- 
come liable as a principal debtor for debts 
contracted since the 1st day of January, A. 
D. 1869, and who have proved their claims 
against his estate, has not been filed in thi^ 
case." The court thinks that the proper 
number of the proper class of creditors have 
filed their assent in writing to the discharge, 
and consequently that the bankrupt may 
(all other things being in due form and order) 
be entitled to his discharge without the pay- 
ment of fifty per centum of his indebtedness. 
This specification is overruled. 

The twelfth specification is as follows, 
viz.: "that the petition of said bankrupt for 
a discharge from his debts was not filed 
within one year from the adjudication of 
bankruptcy in this case." The record dis- 
closes the reason of the petition not having 
been filed within a year from the adjudica- 
tion in bankruptcy, and the permission of 
the court to file the petition for discharge 
which is now before the court. The proceed- 
ings of the bankrupt in this respect are regu- 
lar and proper. This specification is over- 
ruled. 

The thirteenth specification is as follows, 
viz.: "That the proceedings in this case are 
irregular, defective, and illegal, in that the 
assignment of the property of said bankrupt 
relates only to the property held by the said 
bankrupt on the 3d day of June, A. D. 1S73, 
when it should have related to an the prop- 
erty held or owned by said bankrupt, or said 
firm, or in trust for him or it, at the com- 
mencement of proceedings in this case, to 
wit, the 13th of July, A. D. 1872; and in that 
the assignment of the bankrupt's effects had 
never been delivered to the assignee; and 
in that the said assignment has not been 
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recorded as required by law." By tlie pro- 
visions of the act of congress, tlie "assign- 
ment shall relate back to the commencement 
of said proceedings in bankruptcy, and there- 
upon, by operation of law, the title to all 
such pi'operty and estate, both real and per- 
sonal, shall vest in said assignee." This is 
the language of the act, and would not be 
controlled or modified by any inadvex'tence 
or mistake in the register in stating the time 
from which the deed should operate. In ref- 
erence to the latter clauses of this specifica- 
tion, viz., that the assignee has not had pos- 
session of the deed of assignment, and that 
it has not been recorded, it is a suflicient 
answer that the assignee has formally accept- 
ed his appointment as assignee and given 
bond; that the assignee had neglected to 
take into his own custody the deed of as- 
signment, and have the same recorded, when 
he well knew that nothing, in point of fact, 
passed by the assignment, is no ground for 
withholding the bankrupt's discharge. This 
specification must therefore be overruled. 

This disposes of all the specifications filed, 
and I might stop here, but* there were facts 
brought foi*ward and matters discussed as 
grounds of refusing the discharge to the 
bankrupt, which I might refuse now to pass 
on under these specifications— yet as they 
were much relied on by the opposing credit- 
ors, I will dispose of the chief points made. 

It is alleged and admitted that the bank- 
rupt must state in his schedule of property, 
if he seeks discharge from partnership debts, 
all partnership assets which belonged to 
him as surviving partner at the time of filing 
his petition in bankruptcy. It is admitted 
that in February, 1869, Daniel H. Kent 
owed to Joseph D. Pierson & Brother about 
the sum of two thousand five hundred dollars, 
for sash furnished for a row of houses Kent 
was then building. That Kent, on the re- 
quest of Joseph D, Pierson, made a deed of 
one of these houses to George W. Pierson 
(a brother) for the sum of two thousand five 
hundred dollars— the amount of the bill due 
Joseph D. Pierson & Brother, for which they 
gave their receipt to Kent as for cash paid 
—and the further sum of fifteen hundred dol- 
lars, or thereabouts, paid by George W. 
Pierson. It appears that the house was to 
be George W. Pierson's house, for his home. 
Now, it is claimed by the opposing credit- 
ors that this money was a loan by the firm 
to George "W. Pierson; that he held the house 
subject to a trust to repay that amount; that 
the amount was not repaid, and the. house 
not sold to Mr. Pierson till after the filing of 
the petition for discharge; and that therefore 
there were equitable assets in the hands of 
George W. Piei-son, as trustee, at the time 
of filing the bankrupt's petition; ana as 
such assets have not been mentioned in the 
bankrupt's schedules, he must be refused his 
discharge. And it is further argued, that 
if this was not a loan made at the time, it 
must have been the payment of a previous 



debt under such circumstances of insolvency,, 
or apprehended insolvency, as to make it a 
preference against the policy and prohibi- 
tions of the bankrupt law, and a bar to this^ 
bankrupt's discharge; of which the court 
will have to take notice, without any applica- 
tion by the parties to do so. 

On considerable reflection and examination- 
of the testimony, the court is of the opinion- 
that this money (two thousand five hundred 
dollars) was transferred by arrangement of 
the parties concerned to George W, Pierson, 
in payment of debts then and before con- 
tracted; and this opinion is grounded on the 
explicit and unwavering statement of the- 
bankrupt, that the transfer of this interest 
in the house (that is, the right to so much of 
the purchase-money as was represented by 
Kent's debt to them— two thousand five hun- 
dred dollars) was to pay an existing debt. 
And secondly, that the circumstances of 
Joseph !D. Pierson & Brother were not such, 
that in their embarrassed situation they 
could loan and lay out of the use of two 
thousand five hundred dollars, so much need- 
ed in their business operations. 

But even if it was a loan made by Pierson- 
& Brother to George W. Pierson, what was 
the real nature of the transaction? Pierson 
& Brother loaned George W. Pierson two 
thousand five hundred dollars to help him. 
purchase a house— George W. Pierson fur- 
nishing the balance of the purchase-money, 
viz.: fifteen hundred dollars, or thereabouts. 
The deed was, by request, given to George- 
W. Pierson, Pierson & Brother taking no 
security for the money lent— George W. 
Pierson gave no mortgage, no judgment, or- 
lien of any kind on the land. How. in any 
sense, was George W. Pierson a trustee of 
this land to pay this debt? We will assume- 
that he owed the debt, but how was the land 
held in trust to pay the debt?— the house was- 
not bought for Pierson & Brother. It is not 
the ease of an individual taking the deed 
of land bought with partnership funds; it 
was in substance (if a loan at all) a loan by 
Pierson & Brother to their brother, George- 
TV. Pierson. to raise pai-t of the purchase- 
money, without taking any security therefor. 
Suppose a firm, instead of buying for firm 
purposes in an individual name, loans an> 
individual money to make up purchase-money 
for a house to be bought in his own name- 
and for his own individual purposes— we ask 
again, how does the individual become a 
trustee of the land for the payment of the- 
borrowed money? Such a thing cannot he. 
If this was a loan, then there could arise no* 
such tx'ust as is contended for. And as, by 
the bankrupt's testimony, all the money must 
have been paid by George W. Pierson to en- 
able him to become the creditor at the time- 
of filing the bankrupt's petition, he must 
have discharged his trust, as he had a right 
to do, if any trust ever existed. No doubt, 
where land is bought in whole or in part 
with the money of A, B taking the title as a^ 



[19 Fed. Cas. page 667] 

matter of convenience, a trust is raised in 
favor of A, wliolly or in part, as lie may Lave 
paid all or part of tM purcliase-money; and 
tills is a trust of the realty, and of the pro- 
ceeds of the realty, if it has been disposed 
of to a bona fide purchaser for valuable con- 
sideration, without notice. Such, the court 
thinks, cannot be the result when the inten- 
tion of A's taking any interest in the corpus 
of the land is negatived by the understand- 
ing of the parties. This was a large sum of 
money; the transaction was easy of investi- 
gation; there were many creditors pressing 
for pajTuent of their claims; every inquiry 
as to possible assets had been made, and the 
non-discovery of these alleged assets up to 
this time, is the strongest argument for their 
non-existence. As the court has concluded 
that this transfer was in payment of an ex- 
isting debt at the time, all further specula- 
tions on a different hypothesis are useless. 

This act was, then, the payment of an exist- 
ing creditor of the firm. How far was that 
payment a preference which will operate as a 
bar to the discharge of the bankrupt? The 
payment was made by a firm in February, 
1869; which firm was dissolved in August 
of the same year; the bankrupt filing his pe- 
tition on July 12th, 1872. This refusal to 
discharge would be m the nature of punish- 
ment for a wrongful act. How far a jimior 
partner, confessedly not the managing one of 
the firm, should be punished for an act over 
which he had little or no actual control, might 
present an interesting inquiry, were the court 
disposed to follow out that line of thought 
But the ease will be treated as if the act 
were the act alone of 'William H. Pierson, the 
bankrupt. The act certainly did constitute 
a preference of a creditor by persons who, it 
■ Is now proven, were at the time insolvent, in 
the sense of not having assets sufficient to 
pay off their liabilities. Was this such a pref- 
erence as to prevent the bankrupt's discharge? 
Congress has, in the 39th section of the 
present bankrupt law, stated the kind of pref- 
erence which a debtor will not be permitted 
to show to a creditor, without subjecting him- 
self to the process of involuntary bankrupt- 
cy. If one "who, being bankrupt or insol- 
vent, or in contemplation of bankruptcy or 
Insolvency, shall make any payment, gift 
grant, sale, conveyance, or transfer of money, 
or other property, estate, rights, or credits, or 
give any warrant to confess judgment, or pro- 
cure or suffer his property to be taken on le- 
gal process, with intent to give a preference 
to one or more of his creditors," etc., he can, 
on the petition of one or more creditors, be 
declaimed a bankrupt. This was the kind of 
pi'eference which congress considered Incon- 
sistent with the proper and just conduct of 
his own business by the bankrupt, and when 
it occurred gave to his creditors the privilege 
of taking the management of his own busi- 
ness into their hands by their assignee, and 
the more equal and equitable distribution of 
his assets among themselves. 
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Now, by the 33th section there is another 
class of preferences, which are not only of 
such a character as to subject the debtor to- 
be declared a bankinlpt, but which are abso- 
lutely void, and give the right to the as- 
signee to recover back for the use of the gen- 
eral creditors, the a'dvantage gained in fraud 
of the law by a combination between the 
debtor and the favored creditor; they are in 
these words, viz.: "If any person, being in- 
solvent, or in contemplation of insolvency, 
within four months before the filing of the 
petition by or against him, with a view to 
give a preference to any ci'editor or person 
having a claim against him, or who is under 
any liability for him, procures any part of his 
property to be attached, sequestered, or seized 
on execution, or makes any payment, pledge, 
assignment, transfer, or conveyance of any 
part of his property, either directly or indi- 
rectly, absolutely or conditionally— the person 
receiving such payment, pledge, assignment^ 
transfer, or conveyance, or to be benefited 
thereby, or by such attachment, having rea- 
sonable cause to believe such person is insol- 
vent, and that such attachment, payment, 
pledge, assignment, or conveyance is made in 
fraud of the provisions of this act— the same 
shall be void, and the assignee may recover 
the property, or the value of it, from the per- 
son so receiving It, or so to be benefited," 
etc. Now, these preferences are void. The 
knowledge of insolvency by the creditor, and 
his knowledge of the Intent on the paxt of the 
debtor to commit a fraud on the bankrupt act, 
stamp his action as of such a character as, in 
the judgment of congress, to make it proper 
not only to avoid the preference, but to for- 
bid him from proving Ms claim against the 
estate. There is another provision or clause- 
in the 29th section which speaks of prefer- 
ences in these words, viz.: "No discharge- 
shall be granted, or if granted, be valid, if the 
bankrupt « « « * has given any fi'audu- 
lent preference contrary to the provisions of 
this act; or made any fraudulent payment, 
gift, transf^, conveyance, or assignment of 
any part of his property; or if he has, in 
contemplation of becoming bankrupt, made 
any pledge, payment, transfer, assignment, or 
conveyance of any part of his property, di- 
rectly or indirectly, absolutely or conditional- 
ly, for the purpose of preferring any creditor 
or person having a claim against him," etc. 
Now, in this 29th section 'are to be found all 
the grounds of objection to the bankrupt's dis- 
charge, as regards preference. 

The courts have given a construction to 
these clauses in reference to preference, and 
the result is, that only those preferences 
which are forbidden and made void by the 
35th section, and the clause of the 29th sec- 
tion which refers to preferences in contempla- 
tion of becoming bankrupt, are considered 
grounds for withholding the bankrupt's dis- 
charge. The two classes of cases in the 35th 
section do not embrace the case before the 
court, for they concern preferences within 
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four aBd six months before proceedings in 
bankmptcy; whereas this was between two 
■and three years before proceedings in bank- 
ruptcy. Nor does the class of cases men- 
tioned in one of the latter clauses in the 29th 
section apply, for that preference must be 
made in contemplation of becoming bankrupt 
—that is, of taking proceedings in bankruptcy. 
And however insolvent the firm may be con- 
sidered to have been at that time, there is no 
pretense that there was then any "contempla- 
tion" of bankruptcy. 

This is the construction which has been giv- 
en to tlie words "fraudulent preference con- 
trary to the provisions of the act," and "fraud- 
ulent payment;" it is such preference as is 
declared fraudulent by the 35th section. Such 
preferences are a bar to the discharge, as are 
^Iso the preferences in "contemplation" of be- 
coming bankrupt, mentioned as a bar to dis- 
chai-ge in the 29th section, and above quoted. 
These positions will find full authority and 
support in Re Locke [Case No. 8,439], where 
the questions are fully considered by Justice 
Lowell of the Massachusetts district It will 
be observed that a preference may be of such 
a character as to subject a debtor to proceed- 
ings in involuntary bankruptcy, and not such 
■a preference as will be a bar to his discharge; 
this distinction is fully recognized in the 
g.bove-eited case. In Re Burgess [Id. 2,153], 
.Tustice Lowell reiterates the same principles. 
And in Re Freeman [Id. 5,082], Judge Blatch- 
ford (Southern district of New York) also af- 
firms them. It appears to the court that this 
construction is a reasonable and proper one; 
and that as this case does not fall either with- 
in the classes mentioned in the 33th section 
as fraudulent, or the clause in the 29th sec- 
tion, making a preference in contemplation 
of bankruptcy a bar to discharge; and as, by 
judicial construction, it appears that these 
sections embrace all the valid grounds of op- 
position to discharge, the court is of tlie opin- 
ion that this preference (if illegal preference 
there were) constitutes no valid ground of op- 
position to discharge. 

And lastly, was there such a preference as 
would have subjected the debtor to proceed- 
ings in mvoluntary bankruptcy? This will 
depend upon evidence not as yet introduced 
into this cause. This transfer of property 
was given to pay for advances— when made? 
If made some time before, then it was a pref- 
erence which wouid'have subjected the debtor 
to proceedings in bankruptcy; but if made at 
or about the time of the advances, and in 
payment therefor, then it was a perfectly 
proper preference, and would not subject the 
<iebtor to the proceedings aforesaid. Now, 
upon the point when this advance was made, 
the evidence is silent, except tliat it was made 
before the transfer of the propei'ty. The 
■court will not presume m the absence of testi- 
mony that this transfer was made for a pri- 
or debt, a debt some time due, but rather that 
the act was a legal and proper one than an 
illegal and improper one. The United States 



supreme court, in some late cases, have laid 
down the law on the subject of assistance 
given to struggling debtors by parties receiv- 
ing security for this assistance. See Tiffany 
V. Lucas [15 Wall. (82 U. S.) 410]. Admitting, 
for the sake of argument, that the preference 
was such as to subject the debtor to proceed- 
ings of involuntary banliruptey, yet the court, 
as before stated, does not conceive that the 
preference is of such a character as to be a 
bar to discharge in bankruptcy. 

It afterwards appeared to the court, upon 
the testimony of witnesses, that the mutila- 
tion of the books oecun-ed after the partner- 
ship was dissolved, and was done without 
the knowledge of the bankrupt, by persons, 
who had no knowledge that the books were 
of any value or importance to any one. The 
court therefore granted a discharge. 

[For subsequent proceedings in this litigation, 
see Case No. 11,154.] 
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District Court, D. Delaware. 1874. 

Bankkuptct — Discharge — Estate Less thaw 
Fjftt per Cextom of Claims — Assent op 
CiJEDiToiis — Claims Coxtuacted Paioit to 
Jandakt 1st, 1869— Amendment. 

1. Where the estate of a bankrupt does not 
produce fifty per cent of the proven* claims, it is 
necessary that creditors of a certain class who 
have proven their claims, should file their as- 
sent in writing within a limited time, before the 
hearing of the specifications filed against th© 
discharge of the bankrupt, in order that he may 
be discharpred from debts contracted since Jan- 
uary 1st, 1869. 

2. No assent of any dass of creditors is nec- 
essary to a discharged bankrupt from debts con- 
tracted before January 1st, 1869. 

3. Creditors of debts contracted before Janu- 
ary 1st, 1869, have no voice in opposing dis- 
charge of bankrupt from debts contracted since 
January 1st, 1869. 

4. The only class of creditors who can oppose 
discharge of bankrupl; or withhold their assent 
from such discharge, on the ground that fifty 
per centum has not been realized, are those 
whose debts were contracted since January 1st. 
1869. 

5. Where there is a majority in number of 
these creditors and the amounts of value of these 
debts— fiHng assent to discharge, this is all the 
assent of creditors required under the act [of 
1867 (14 Stat. 517)] to be given as a condition 
precedent to discharge of the bankrupt, where 
fifty per centum is not realized. 

6. Where the record does not disclose that 
there is the requisite number of the proper class 
of creditors filing assent to discharge, but that 
issue is made in the specifications against dis- 
charge, it is not too late, on a hearing of the 
specifications, to prove the fact in issue, viz., 
the existence of the proper number of the right 
class of creditors filing assent. 
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7. TVhile the court might not make an order 
on the creditors to amend their proofs so as to 
show the time of the origination of their vari- 
ous claims and parts of claims, it will not refuse 
the process of the court to the bankrupt to prov6 
a fact on which his discharge depends. 

8. There is an active duty imposed on the 
judge outside and Deyond the action and efforts 
of counsel, to see that thorough justice js done 
to all the parties concerned— in fartheranee of 
the purposes and policy of the bankrupt act. 

9. To this end there is great latitude of amend- 
ment permitted, up to the final discharge m 
bankruptcy. 

[In the matter of William H. Pierson, a 
bankrupt. For the hearing of the specifica- 
tions of certain creditors of the banki-upt 
against his discharge, see Case No. 11,153.] 

BRADFORD, District Judge. The pre- 
cise question under discussion on the last 
day of the hearing of this cause was: should 
Bauduy Simmons, of the firm of Simmons & 
Co., creditors of the bankrupt, be permitted 
to produce his books of original entries, and 
be otherwise examined as a witness for the 
purpose of satisfying the court as to the 
time when the debt of the said firm was 
contracted. The eleventh specification is in 
these words: "That the said bankrupt is not 
entitled to his discharge for the reason that 
the assets of the said bankrupt are not 
equal to fifty per centum of the claims prov- 
ed against his estate and contracted since 
the 1st day of January, A. D. 1869, upon 
which he is liable as principal debtor. And 
that the assent in writing of a majority in 
number and value of his creditors, to- whom 
he has become liable as a principal debtor 
for debts contracted since the 1st day of 
January, A. D. 1869, and who have proved 
their claims against his estate, has not been 
filed in this case." The latter part of this 
specification is traversed or denied in the 
following words; he says "that the assent 
in writing of a majority in number and val- 
ue of his creditors, to whom he has become 
liable for debts contracted since the 1st day 
of January, 1869, and who have proved their 
claims against his estate, has been filed in 
this cause, as appears by certificates of said 
creditors filed in the cause." Now, here is 
a direct and specific issue joined, viz., wheth- 
er the majority in number and value, of 
creditors, of a certain class, having proven 
their claims, had filed their assent ta the 
discharge of the banknipt. There are con- 
flicting decisions on this point, viz., whether 
a creditor whose debt was contracted before 
the 1st day of January, 1869, has any voice 
or can be counted in assenting to or with- 
holding his assent from a discharge, where 
assets of the bankrupt do not equal fifty per 
centum of the claims proven against him. 
Now, while by the act of July 14, 1870 [16 
Stat. 270], the act of July 27, 1868 aS Stat. 
227], was amended so as to apply the fifty 
per centum clause, aforesaid, only to those 
debts contracted for before January 1st, 
1869, yet the provision of law was not form- 
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ally repealed, providing for the mode and 
the persons by whom assent should be giVr 
en to or withheld from this discharge, if the- 
fifty per centum were not raised by the- 
bankrupt Justice Ballard, of Kentucky, in 
Re Shower [Case No. 12,816], decides that all 
the creditoi-s have a voice in such discharge, 
and stands on what he considers the unre- 
pealed letter of the law; while Justice Cad- 
walader, in Re Hershman [Id. 6,430], de- 
cides that a majority in number and value- 
of creditors whose claims were contracted 
since Januai-y 1st, 1869, are sufficient to give- 
assent to discharge, where assets are not 
sufficient to give the right to such discharge- 
without such assent. It is supposed in this- 
case that there was a virtual repeal of the- 
power of creditors whose debts had been 
contracted before January 1st, 1869, to give 
or withhold their assent to the discharge of 
the bankrupt, and that the power had been 
confined to creditors whose claims were con- 
tracted since that time; and it suggested 
that it would appear contrai-y to the policy 
and intention of the bankrupt law, if cred- 
itors from whose debts the bankrupt could 
be discharged without any assets whatever,, 
should have a right to prevent his discharge 
from other debts of creditors of another 
class, when a majority in number and val- 
ue of such creditors have filed such assents 
Now, if Judge Ballard is right in his deci- 
sion, there is an end of the question before- 
the court; for, without distinguishing be- 
tween the two classes, there is a majority in 
number and value of the creditors who haver 
filed assent; the question, then, of the timfr 
of the contracting qt the debts is absolutely 
immaterial. 

TVithout deciding on the merits of these- 
two conflicting decisions, I shall adopt 
Judge Cadwalader's as the correct one; and 
I shall assume, then, for the purposes of 
this case, that the creditors having proven 
their claims, who are entitled to give their 
assent to his discharge, notwithstanding the^ 
insufficiency of the estate to equal the fifty 
per centum aforesaid, are creditors of a cer- 
tain class or description only, viz., creditors- 
whose debts have been contracted since Jan- 
uary 1st, 1869; and if it appears that there- 
are any debts, however small, contracted 
since that time, in the absence of assets 
amounting to fifty per centum of claims- 
proven against the estate, the bankrupt can- 
not be discharged unless the assent of cred- 
itors having right to give assent appears to 
be proven in the cause. It does appear of 
record that there are claims contracted since 
that date, and the estate has not produced 
the fifty per centum, aforesaid. The record, 
so far, does not disclose the fact that these 
creditors who have proved their claim and 
filed their assent, are of that class having- 
the right to give the assent required. Now. 
direct issue is joined on that question, in 
ipsissimis verbis. The objection, therefore, 
that the evidence sought to be introduced iB- 
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not admissible because it does not sustain 
the issue, must be abandoned. 

Waiving, for tlie present, all matters as to 
the sufficiency of proof of claim by the cred- 
itors before the register, the question arises: 
If it be true, in point of fact, that these 
creditors who filed their assent were enti- 
tled to do so, were of the class whose debts 
had been contracted since January 1st, 1869 
-—on what principle, and for what valid rea- 
son, should not that fact be proven? It is 
admitted by the opposing creditors, that this 
fact should be proven, for the eleventh 
specification is grounded on the supposition, 
not simply that it has not been proven, but 
that the allegation is not tme in point of 
fact; and the objection is, not that the fact 
might not be proven true in the course of 
this trial if evidence were allowed to prove 
it, but that the time is past for such proof. 
If the fact of the time of contracting the 
debts of the creditors having proved their 
claims and filed their assent, is not deter- 
mined by the proof in the cause before this 
hearing— say the opposing creditors— it can- 
not be aided or supplemented by any proof 
taken now. That is to say, that, although 
it is true that the creditors of the right class 
did file assent, and such assent is essential 
to the discharge of the bankrupt,- and such 
creditors have proven their claims in a prop- 
er maner, yet that the said creditors cannot 
now, after specifications against the dis- 
charge have made this a precise issue to be 
settled on this trial of fact, give evidence to 
sustain this issue, because the fact sought 
to be proven has not been fully proven be- 
fore—is a proposition to which I cannot give 
my assent. 

If the law requires the existence of a cer- 
tain state of facts as conditions precedent, 
the parties to be affected by the performance 
of those conditions must stand or fall by the 
actual state of fact which constitute the con- 
ditions precedent. Now, one condition pre- 
cedent to the bankrupt's discharge in certain 
circumstances, is filing the assent of cred- 
itoi-s of a certain class, and, all other requis- 
ite acts performed and objections removed, 
he is entitled to his discharge, if the assent 
of such a class of creditors is filed. There 
is no attempt to alter any state of facts con- 
stituting conditions precedent by the per- 
formance or non-performance of which the 
rights of any of the parties concerned are 
affected. It is only proposed judicially to 
ascertain the existence or non-existence of a 
given fact— that fact essential to the dis- 
charge of the bankrupt. Astute and able as 
was the argument of the counsel for the 
opposing creditors, it has failed to convince 
me of the impropriety or illegality of the evi- 
dence proposed to be offered by Mr. Eauduy 
Simmons. 

I shall notice somewhat in detail the ar- 
guments of counsel: 

First. It is alleged that the evidence is im- 
proper, because it is not applicable or con- 
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fined to the issue. As already said, an ex- 
amination of the specifications and answers— 
the pleadings in the case— will be sufficient 
to clear up that point 

Second. It is objected that the bankrupt is 
bound by his statements in his schedule of 
debts, and is estopped from denying its ab- 
solute correctness. When we consider that 
this was the declaration of a partner made as 
to the existence of debts against the firm, 
in refei-ence to the time of its being contract- 
ed, in which he makes a statement, "so far 
as it was possible for him to ascertain" 
(using his own language); and when we fur- 
ther consider that he was not the active 
financial member of the firm, as has been 
proven, it would be contrary to all equitable 
principles and the policy of the bankrupt ' 
law, which permits the correction of all mis- 
takes up to the latest period before discharge, 
to hold him unalterably to such statement. 
Nor do we think that any principle of estop- 
pel can have any just application in this 
place. There has been no positive statement 
of his own knowledge as to the time of the 
contracting of the debts; he only stated so 
far as it was "possible for him to ascertain." 
The principle of estoppel is, that some one 
must have acted on the faith of a declai'ation, 
which declaration shall not be permitted to 
be withdrawn, to the injury of the person 
who has acted upon it Now, supposing the 
statement of time had been an absolute one 
made of his own knowledge, what have 
Messi-s. Harris & Devou done on the faith of 
that statement by which they would be dam- 
aged if the bankrupt should be permitted to 
withdraw the statement? We cannot see, 
and therefore cannot see the operation of the 
principle of estoppel. 

It is alleged that the issue in this case is 
made out of the condition of the record at 
or before the time of hearing; that nothing 
can be done to perfect or amend it. Now, 
this is precisely the question to be detei-min- • 
ed, and not assumed. The issue is not 
whether the rec-ord discloses, the fact .of the 
time of contracting those debts; but whether 
the debts were, in point of fact, contracted 
at a particular time or not. The issue is one 
of fact, not one of law. The record, so far, 
does not disclose the fact. Can we now prove 
the fact, and let the record disclose such 
proof hereafter? We cannot now invest a 
creditor with power of which he was not 
possessed at the time of filing assent to dis- 
charge. But I have no doubt we can prove 
that fact, if it exist, and place the proof on 
record. 

It is objected that Simmons cannot be ex- 
amined as a witness, because it is arriving 
at the same result as would have been ar- 
rived at by an order of the court on the 
creditoi-s to come in and perfect their proof— 
which order the court indicated that it would 
refuse. The answer to this is a simple one. 
It by no means follows that because a court 
would not make an order for the purpose 
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^tiove stated, it would deny the use of pro- 
•cess to tlie bantrupt to prote by witnesses 
facts necessary to maintain the issue joined, 
and facts necessary to his discharge. 

It is objected that "the assent proven in the 
<;ause must have reference to the claim as 
proven at the time* of filing the assent; and 
the record must stand as evidence of what 
the party assented to, at the time of filing 
his assent." The assent filed in the cause 
must have been given by a creditor entitled 
to give it The proofs of claim made by Sim- 
mons & Co., Lane & Weldln, and Tatnall & 
Co., disclose claims originating in 1868; but 
not excluding the fact that a portion of the 
indebtedness might have originated since the 
1st of January, 1869. Now, we do not think 
that the record of proofs filed is a conclusive 
statement that no portion of those claims 
originated since January 1st, 1869; and even 
if the creditors believed at the time of prov- 
ing claims and filing assent, that such was the 
fact, do we think that it is inadmissible now, 
to correct such a mistake, if it be one. The 
xight to file assent depended on the creditor's 
belonging to a certain class, and his assent is 
■operative according to the fact of his be- 
longing, or not belonging, to that class; and 
not dependent on a mistaken statement as to 
time of the conti-acting of the debt, when he 
£led his formal proof of debt as a creditor. 

Objection is made to supplying fatal defect 
in record by oral proof. I think such proof 
can be made, that it will explain and make 
<;lear a part of the record which is doubtful 
as to its full meaning, and that this proof 
can be incorpoi-ated into and made part of 
the record in this case. 

It is further objected that the creditor has 
bad his day in court, and it is too late to 
amend his proof. Even if the creditor were 
seeking to amend his proof for his own bene- 
fit in the fund to be disti-ibuted were there 
assets, it would not be too late; for the 
bankrupt law contemplates all amendments 
to the last stage up to the discharge in bank- 
ruptcy, which will accomplish the purposes 
and objects of the law. But this is not a 
matter in which it can be properly said that 
these creditor have, or have not, a day in court 
Shall they obey the process of the court to 
testify on a matter in behalf of the bankrupt 
■which is involved in the issue joined?— that 
is the question. 

It is said the creditors cannot be here to 
avoid a result fatal to the bankrupt already 
incurred. The answer to this may be made 
by the following queerer Has this fatal re- 
sult been incurred? If the assent filed has 
been the assent only of creditors before 
1S69, then the fatal result has been incmi-ed; 
if not, it has not been incurred, and the pres- 
<!nt inquiry is to determine that question. 

It is also objected that no assent of cred- 
itors who have proved their claims, has been 
filed; for said claims were not itemized, as 
might have been required on a contest be- 
iween the creditors or assignee in case of as- 
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sets. I have no doubt whatever, that these 
claims have been sufficiently proven to lay 
the ground of right in the creditor to file 
his assent. And supposing the result of this 
testimony is to discharge the bankrupt and 
thus afEect the prospective rights of those 
creditors to collect their debts, the court is 
not to be deterred from giving what it con- 
ceives a proper construction to the act, to 
avoid that result— this is the result of every 
discharge in bankruptcy. 

These proceedings are not simply and alone 
in the hands of counsel employed in the 
cause— the court has an active duty imposed 
on it It is to see that the rignis of all par- 
ties, creditors and bankrupts, are preserved. 
The widest powers, legal and equitable, are 
vested in the court for this purpose; and a 
latitude of amendments is permitted to ef- 
fect the purposes of the act up to the dis- 
charge in bankruptcy. I should, therefore, 
have no hesitation, were it not done at the 
suggestion of counsel, to have the written 
deposition of these proving creditors taken 
and filed in this cause as forming grounds 
for basing the futm'e action of the court 
thereon. 
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PIERSON et al. v. BANK OP WASHING- 
TON. 

[3 Oraneh, 0. 0. 363.] i 

Circuit Court District of Columbia. Dec. . 
Term, 1828. 

Bakks asd Banking— Transfer of Stock bt 
Debtor. 

. The Bank of Washington has a right under 
the nth section of its charter, to prevent a 
transfer upon its books, of a part of the bank 
stock of its debtor, until the debt should be paid, 
although the value of the stock should greatly 
exceed the amount of the debt 

Action on the case for damages for not per- 
mitting the plaintiffs [Pierson and Brent], as 
executors of Robert Brent to transfer to 
one John Coyle, 20 shares of stock in the 
Bank of Washington, standing in the nanie 
of their testator, which they had sold to Coyle 
for $1,000. The defendants justified under 
the nth section of their charter of February 
15, 1811, which enacts that the shares of the 
capital stock shall be transferable only on 
the books of the bank, "but all debts ac- 
tually due and payable to the bank, (days of 
grace for payment being past) by a stock- 
holder requesting a transfer, must be satis- 
fied before such transfer shall be made, un- 
less the president and directors shall direct 
to the conti-ary." At the tiial the plaintiffs 
took a bill of exceptions, which stated, that 
the defendants gave in evidence their char- 
ter of Februaiy 15, 1811, and a judgment in 
their favor against the plaintiffs, as ex- 



1 [Reported by Hon. William Cranch, Chiof 
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ecutors of the said Robert Brent, for $1,- 
001.75, with interest from the 18th of Jilay, 
1819, and offered evidence to prove that the 
banic at the time of the application for a 
ti-ansfer of the stock, claimed of the plain- 
tiffs, as executors of the said B. Brent, more 
than the amount of the judgment, namely, 
about $1,C00, for which additional sum a 
suit in equity was then pending against the 
plaintiffs as executors. That when the plain- 
tiffs demanded the ti-ansfer, they requested 
the bank to retain as much of the stock as 
would be amply sufficient to cover the debt 
which the bank claimed; but the bank re- 
fused to pennit the transfer, believing that 
they had a right to do so by the 11th section 
of their charter. The plaintiffs then gave in 
evidence the record of the proceedings, in 
which a decree was made in favor of the 
United States against them as executors of 
the said Robert Brent. It was admitted, up- 
on the trial, that the said Robert Brent, at 
the time of his death, held in the said bank 
the stock in the declaration mentioned, of 
the par value of $13,000, and that "he died 
indebted to the United States in more than 
he was worth, and was at the time of his 
death insolvent" Upon which the counsel 
for the defendants prayed the court to in- 
strtict the jury, that if they believed the evi- . 
denee aforesaid to be time, the plaintiff had 
no right to recover in this suit 

Mr- TVoithington and ilr. Swann, for plain- 
tiffs, contended that it was unreasonable in 
the bank to refuse the transfer of $1,000 only 
of stock, while they held stock to the amount 
of $13,000; and that, as they demanded pay- 
ment of mox-e than was due, they could not 
make the payment of that whole claim the 
condition of permitting the transfer. 

THE COURT (nem. con.) refused to give 
the insti-uction as prayed; but insti-ucted the 
jui-y that the evidence aforesaid was not 
sufficient in law to entitle the plaintiffs to re- 
cover in this action; and further instructed 
the jury, that if they should be satisfied by 
the evidence that the iflaintiffs, as executors 
of the said Robert Brent, were, at the time 
when they demanded the transfer, indebted 
to the bank, the latter had a right under the 
eleventh section of their charter, to refuse to 
suff'er the transfer to be made. And al- 
though the bank may, at that time, have 
claimed more than was due, yet, if any thing 
was due, the plaintiffs should have tendered 
what they admitted to be due; and if noth- 
ing more was due than the amount tendered, 
the bank was wrong in refusing the transfer; 
if more was due, the bank was right. 

Sir. Worthington and Mr. Swann, for the 
plaintiffs, moved for a new trial; because the 
com-t had refused evidence of malice in the 
defendants; and because the plaintiff's testa- 
tor died insolvent, and indebted to the Unit- 
ed States, as a receiver of public money. 
And cited Warne v. Varley, 6 Term R. 443; 
Seaman v. Patten, 2 Caines, 312; Imlay v. 
Sands, 1 Cai'nes, 566. 
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But THE COURT stopped Mr, Wallaeh, ia 
reply, and overruled the motion. (See Pan- 
ton V. Holland, 17 Johns. 98, 99.) 
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PIERSON V. EAGLE SCREW CO. 

[3 Story, 402; i 2 Robb, Pat. Cas. 268.] 

Circuit Court D. Rhode Island. June Term,. 
1844. 

Patents— DA^^AGES fou IxFiiiNGEsrEXT— Act oe- 

lvS39— PuitCHASEIl D.NDEK VV^KONG-DOElt. 

1. To entitle a person to claim the benefit of 
the (th section of the patent act of 1839, e. 88 
[o Stat 353], he must be a person, who is a pur- 
chaser, or who has used the patented invention 
before the patent was issued, by a license or 
grant or by the consent of the inventor, and 
not be a purchaser under a mere wrong-doer. 
[Cited in Allen v. Blunt Case No. 217; Teese 
y. Phelps, Id. 13,819; Beach v. Tucker, Id. 
1,153; Bates v. Coe, 98 U. S. 46; Kelleher 
y. Darling, Case No. 7,653; Bricldll v. 
Mayor, etc., of New York, 7 Fed. 482; Wade 
y. Metcalf, 16 Fed. 132; Andrews v. Hovey, 
124 U. S. 703, 713. 8 Sup. Ct 678, 683.] 

r^o rT^g ?^I?"P^ McClurg V. Kingsland, 1 How. 
[4.Z U. b.J 202, commented on and explained. 

3. In causes for violation of a patent, the jury 
are at liberty to give such reasonable damages- 
as shall vindicate the rights of the patentee, and 
shall indemnify him for all expenditures neces- 
sarily accrued in the suit beyond what the taxa- 
ble costs will repay, 
[Cited in Allen v. Blunt, Case No. 217.] 
[See Bancroft v. Acton, Case No. 833.] 

This was an action of the case brought by 
the plaintiff [Jeremiah H. Pierson], as as- 
signee of a patent "for an improvement in 
the machine for cutting the threads of wood 
and other screws," for an infringement of 
the patent. The patent under which the plain- 
tiff claimed was taken out by one Henry 
Crum, as the inventor, and bore date Novem- 
ber 14th, 1836 [No. 79]. The assignment was- 
made by Crum to the plaintiff on the 20th of 
January, 1838. No question was made at the 
trial as to the substantial identity of the ma- 
chines used by the Eagle Screw Company,, 
with the improvement patented by Crum, 
which improvement consisted mainly in a 
feeding-wheel, called the wheel (D,) in Gram's 
specification, of a tambourine shape, which 
supplied, with regularity and precision, the 
blanks to the cutters or dies, for the purpose 
of cutting the threads of the screws. 

At the trial, John P. Knowles and Richard 
W. Greene, for defendants, rested their de- 
fence mainly upon two grounds. First, they 
denied that Crum was the original and first 
inventor of the feeding-wheel of the machine^ 
and claimed to use it under a patent taken 
out for a similar cutting machine, which em- 
braced a feeding wheel substantially the 

1 [Reported by WiUiam W. Story, Esq.] 
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same, ^vhicli patent was taken out by one 
Clement O. Read, on December 15th, 1837, 
and bad been by mesne assignment vested 
in them. The testimony, however, clearly 
proved, that Grum "was prior in time in bis In- 
vention as well as in his patent: and, indeed, 
the counsel for the defendant, upon the com- 
ing in of the proof at the trial, did not contend 
before the jury for the priority of Read's in- 
vention, but rather, in reference to the ques- 
tion of damages, that it was an independent 
invention of Read's prior to Crum's patent 
•or application for a patent, though posterior 
in point of time to Crum's invention. 

The second point of defence -was, that the 
Eagle Screw Company bad purchased a right 
to use a certain number of cutting machines, 
embracing the improvement in question, of 
the Providence Screw Company, as assignees 
of Read, an independent inventor, prior to 
Crum's application for bis patent; and that, 
notwithstanding Crum was first inventor and 
patentee of the improvement, they had a 
right to use the machines actually in opera- 
tion in their works, under and by virtue of 
the 7th section of the patent act of 1839, 
without accountability to Crum or bis as- 
signee. They cited the case of McClurg v. 
Kingsland, 1 How. [42 TJ. S.] 202, and insist- 
ed, that the opinion of the supreme court in 
that case, and, especially, that portion of it 
(pages 208, 209) in which they say, "The ob- 
ject of tliis provision (7th section of the act, 
1839) is evidently two-fold. First, to protect 
the person who has used the thing patented, 
by having purchased, constructed, or made 
the machine, &c. to which the invention is 
applied, from any liability to the patentee or 
bis assigns. Second, to protect the rights 
granted to the patentee against any infringe- 
ment by any other person, &c." 

Samuel Ames and Setb P. Staples, In behalf 
of the plaintiff contended, that the case cited 
was to be distinguished from the case at bar 
hi this, that, in the case cited, the purchase 
of the machine or right was from the first 
inventor and only patentee, made, it is true, 
prior to his obtaining his patent, whereas in 
the case before the court, the purchase by the 
defendants was from one whose invention 
and patent were subsequent in point of time 
to the invention and patent of the plaintiff, 
and could ve$t no greater right than he had— 
and that the defence was therefore nothing 
more than the setting up a subsequent inven- 
tion aud patent against a prior invention and 
patent, which, if permitted to prevail, would 
opei-ate as a virtual repeal of the patent law, 
and take awaj' all protection from inventors. 
It was said, that the general language of the 
court in McClurg v. Kingsland [supra] was of 
course to be construed in reference to the 
facts before them. 

They farther contended, that Crum's pat- 
ent, under which the plaintiff claimed, was 
taken out in 1836, nearly three years prior to 
the passage of the act of 1839, and that rights 
19FED.CAS — 43 
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had vested under it prior to that act: and 
that, in the case of aicOlurg v. Kingsland 
the court say (page 206) that acts of congress 
"may be retrospective in their operation, and 
that is not a sound objection to their validity: 
the powers of congress to legislate upon the 
subject of patents is plenary by the terms of 
the constitution, and as there are no restraints 
in its exercise, there can be no limitation of 
their rights to modify them at thebr pleasure, 
so that they do not take away the rights of 
property in existing patents." In McClurg v. 
Kingsland the patent was destroyed by public 
use of the thing patented prior to the applica- 
tion for the patent, and could be sustained 
only by the help of the seventh section of the 
act of 1839, passed subsequently to the issu- 
ing of the patent The same seventh sec- 
tion, which held up the patent in that case, 
killed the case itself; so that though retro- 
acting, it could not be said in this case to 
take away the rights of property in existing 
patents. 

STORY, Circuit Justice (summing up to the 
jury). I have already in the course of the 
discussion at the bar bad occasion to express 
my opinion upon the second point made at 
the bar, as a matter of law; for there is no 
dispute as to the facts. I shall now, there- 
fore, merely recapitulate it. For the defend- 
ants the argument is, that the Eagle Screw 
Company had a right to use the machines pur- 
chased by them from Read before Crum's pat- 
ent was obtained, although Crum was the 
prior and true inventor and patentee xmder 
the 7th section of the patent act of 1839, c. 
88; and great reliance is placed upon the case 
of McClurg V. Kingsland, 1 How. [42 U. S.] 
202. In my opinion, neither the act of con- 
gress, nor the case of M'Clurg v. Kingsland, 
justifies such a doctrine. Supposing the argu- 
ment to be well founded, what would be the 
legal result? Why, that a mere wrong-doer, 
who by fraud or artifice, or gross misconduct, 
had gotten knowledge of the patentee's in- 
vention before he could obtain his patent, 
without any laches on his part, could confer 
upon a purchaser under him— bona, fide and 
without notice— a title to the patented ma- 
chine, which he himself could not exercise or 
possess. Certainly thei-e is no ground to say, 
that a person, who pirates the invention of 
any party prior in point of time and right, 
can make any valid claim thereto against the 
prior and true inventor. How, then, can he 
confer on others a title, which he himself does 
not possess? Upon general principles, the as- 
signee can ordinarily claim no more than his 
assignor can lawfully grant. But it is said, 
that the 7th section of the act of 1839, c. 88, 
declares, "that every person or corporation, 
who has or shall have purchased or con- 
sti'ucted any newly invented machine, manu- 
facture, pr composition of matter; prior to the 
application by the inventor or discoverer for 
a patent, shall be held to possess the right to 
use and vend to others to be used the specific 
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macMne, manufacture or composition of mat- 
ter, so made or purcliased, without liaMlity 
therefor to the inventor, or any other person 
interested in the Invention; and no patent 
shall be held to be invalid by reason of such 
purchase, sale or use, prior to the application 
for a patent as aforesaid, except on proof of 
abandonment of such invention to the public, 
or that such purchase, sale or prior use has 
been for more than two yeai-s prior to such 
application for a patent." Certainly the lan- 
guage in the first clause of this section is 
very general, not to say loose, in its texture. 
But if it stood alone, a first interpretation of 
it might fairly lead to the conclusion, that the 
purchaser there spoken of was a purchaser, 
not from a mere wrong-doer, but from the 
first and tme inventor, before he had ob- 
tained his patent. The language of the clause 
does not even include the qualification, that 
the purchaser should be a bona fide purchaser 
for a valuable consideration, without notice 
of the claim or title of the inventor, or of 
any fi-and of the vendor upon that claim or 
title. Yet. surely, it could never have been 
tlie intention of this clause to confer on a 
fraudulent purchaser, or a purchaser with 
full notice, a right to use an invention pirated 
from the oiigiiial inventor, by wrong. If, on 
the other hand, we interpret the language to 
mean a piux-haser from the inventor himself, 
before his application for a patent, the omis- 
sion of such qualifying words is at once ma- 
terial and consistent with the apparent ob- 
jects of the section. But the remaining 
clauses of the section render this interpreta- 
tion perfectly clear and right. These clauses 
point solely to the inventor, and demonstrate, 
that the purchaser before spoken of was a: 
purchaser from the inventor himself. The 
language is, "and no patent shall be held to 
be invalid by reason of any such purchase, 
sale, or use prior to the application for a pat- 
ent, as aforesaid, except on proof of an aban- 
donment of such invention to the public." 
Xow, the inventor, and the inventor alone, is 
competent to abandon his invention to the 
public, and no use by the public except with 
his knowledge and consent can be deemed an 
abandonment of his invention to the public. 
It is, therefore, put as an exception carved 
out of the preceding words; and if the pur- 
chase, sale, or prior use were from or under 
the inventor, and with his consent and knowl- 
edge, the exception would have its appro- 
priate effect. It is an exception ejusdem 
generis. The clause would then read in le- 
gal effect thus— the patent shall not be held 
invalid by reason, that the inventor has sold 
or allowed his invention to be used prior to 
the application for a patent, unless he has 
abandoned it to the public. Then follows 
tlie remaining clause, "Or that such purchase, 
sale, or prior use, has been for more than 
two yeai-s prior to such application for a pat- 
ent;" which also imports another exception, 
limiting the right to make application for a 
patent to the period of two yeai's after the in- 



ventor has sold or allowed his invention to 
be used by others. Any other construction 
of these clauses would lead to this extraor- 
dinary conclusion, that the inventor would 
be deprived of the benefit of his invention 
and his right to a patent without any laches, 
or misconduct on his own pai-t, by the mere 
acts of a wrong-doer without his knowledge 
or against his will; and the exceptions, in a 
practical sense, would become nullities. But 
construed, as we construe them, and they 
have a plain, appropriate, and satisfactory 
meaning. This view of the matter is in en- 
tire coincidence with the whole theory and 
enactments of all the other patent acts, and 
with the judicial interpretations, which have 
been constantly put upon them. It has been 
the uniform doctrine of the courts of the 
United States, that no fraudulent or wrongful 
use of an invention, and no public use with- 
out the consent or knowledge or sanction of 
the inventor, would deprive him of his right 
to a patent See Pennock v. Dialogue, 2 Pet. 
[27 U. S.] 1; Grant v. Raymond, G Pet. [31 
U. S.] 248, 249; Shaw v. Cooper, 7 Pet [32 
U. S.] 202; McOlurg v. Kingsland, 1 How. 
[42 U. S.] 202, 207. See Act 3d ,Tuly, 1832, c. 
1G2, § 3 [4 Stat. 559]; Act 1836, c. 357, § 15 
[5 Stat. 123]. 

The case of McOIurg v. Klngsland, 1 How. 
[42 i;. S.] 202, properly considered, contains 
nothing in conflict with this doctrine. The 
learned judge (Mr. Justice Baldwin) who de- 
livered the opinion of the court, in comment- 
ing upon the 7th section of the act of 1839, 
said: "The object of this provision is evi- 
dently twofold; first, to protect the person, 
who used the thing patented by having pur- 
chased, constnicted, or used the machine, 
&e. to which the invention is applied, fi*om 
any liability to the patentee, or his assignee; 
second, to protect the rights granted to the 
patentee against any infringement by any 
other persons." This language is certainly 
general; but then, in order to understand it 
correctly, we must apply it to the very case 
then before the court; and in this view, it 
was perfectly accurate and appropriate. 
What was that case? It was a case, where 
the patentee, before he attained his patent, 
allowed the defendants to use for their own 
profit the very improvements invented by 
him; and indeed, the improvement was in- 
vented by the patentee, while he was in their 
employment and receiving wages from them, 
and he freely allowed them to use it After- 
wards, the assignee of the patentee brought 
the suit against the defendants for using the 
improvement after the patent was granted. 
The circuit court held, that the facts justi- 
fied the jury in presuming, that the defend- 
ants used the improvement under a license 
or privilege originally gi*anted to them by 
the inventor, and that the facts of the case 
brought it directly within the 7th section of 
the act of 1839. Mr. Justice Baldwin pre- 
sided in the circuit court at the trial, and he 
also delivered the opinion in the supreme 
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court So that, putting both opinions to- 
gether on the points in controversy, it is 
plain, that the learned judge, by the lan- 
guage above stated, meant to affirm no more 
than that where the invention had, before 
the patent, been used under a license or 
grant of the patentee, that license or grant 
being a purchase, or sale, or use with the 
consent of the patentee, was within the pro- 
vision of the 7th section of the patent act of 
1839. It seems to us, that no reasonable ob- 
jection exists to this doctrine; and it is in 
conformity to and in illustration of the veiy 
doctrine already stated by us as the true 
meaning of the section. Indeed, the con- 
text immediately following the passage here 
cited from the opinion of the learned jvl^s^ 
shows this to have been his meaning. In 
the former part of the opinion he had en- 
deavored to show, that, under the prior acts 
of congress, if the patentee allowed not 
merely the public use, but even a free in- 
dividual use of his invention before he ob- 
tained a patent, that would deprive him of 
his right to a patent; and that the 7th sec- 
tion of the act of 1839 was intended ta dure 
this inconvenience and defect in the law. 
"This," (section) says the learned judge, "re- 
lieved him (the patentee) from the effect of 
the former laws and their constructions by 
this court, &c. &c., while it puts the pei-son 
who has had such prior use on the same 
footing, as if he had a special license from 
the inventor to use his invention ; which, if 
given before the application for a patent, 
would justify the continued use after it is- 
sued without liability." So that here we 
have expressed in a pointed manner the true 
object and intent of the 7th section of the 
act of 1839, which was to -give validity to the 
patent, and yet to secure to a purchaser from 
him before the patent, the same right to use 
the same after the patent which he previ- 
ously possessed. 

The other point of the defence is so com- 
pletely met by the evidence, that it is un- 
necessary to comment on it. It seems to be 
admitted that the evidence is too strong in 
favor of the plaintiff, and against the de- 
fendant, to admit of any reasonable doubt; 
and accordingly the counsel for the defend- 
ants, considering the law upon the other 
point ruled against them, have confined 
themselves mainly in the closing argument to 
the question of damages. I shaE leave the 
whole evidence for your consideration with- 
out remark. But upon the question of dam- 
ages I would upon this occasion state (what 
I have often ruled before) that if the plain- 
tiff has established the validity of his pat- 
ent, and that the defendants have violated 
it, he is entitled to such reasonable damages 
as shall vindicate his right, and reimburse 
him for all such expenditures as have been 
necessarily incurred by him beyond what 
the taxable costs will repay, in order to 
establish that right. It might otherwise hap- 
pen, that he would go out of court with a 
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verdict in his favor, and yet have received 
no compensation for the loss and wrong sus- 
tained by him. Indeed, he might be ruined 
by a succession of suits in each of which he 
might, notwithstanding, be the successful 
party, so far as the verdict and judgment 
should go. My understanding of the law is, 
that the jury are at liberty, in the exercise of 
a sound discretion, .if they see fit (I do not 
say that they are positively and absolutely 
bound under all circumstances) to give the 
plaintiff such damages, not in the^r nature 
vindictive, as shall compensate the plaintiff 
fully for all his actual losses and injuries oc- 
casioned by the violation of the patent by 
the defendants. 

Verdict for the plaintiff, §2.000. 



Case No. 11,157. 

: PIERSON V. ELGAB et al. 

[4 Craneh, G. G. 454.] i 

Circuit Court, District of Columbia. March 
,, ■, , ■ . Term, 1834. . 

Mill Puivileges — Surkender — Pbescbiptioit — 
injdnction. 

1. Notley Young, at the time of his death, had, 
and -the complainant claiming under him had, a 
right to the water privilege attached to his mill 
in the city of Washington; hut the complainant 
lost it by rebuilding the mill on a new site; and 
by cutting a new race, taking the water out 
higher up, the right of the public to the streets 
having intervened before the rebuilding and 
Change of location of the mill. 

2. No prescription runs against a public right, 
nor is the possession and use for twenty years, 
evidence of a grant from the United States. 

3. The court will not grant an injunction to 
prevent the water from being diverted from its 
natural course, unless serious damage, actually 
incurred or impendmg, be shown; but the par- 
ty complaining will be left to his remedy at 
law. 

'i [This was a bill in equity by Joseph G. Pier- 
/spn against Joseph Elgar and G. Ennis.] 
1 Motion to dissolve an injunction which had 
been granted by the chief judge, out of court, 
to prevent the defendant, Elgar, the commis- 
sioner of the public buildings, from laying 
water pipes through the complainant's lots in 
the city of Washington,' and to prevent him 
from taking water, for the capitol, from a 
spring which supplied water to the complain- 
ant's mill in Washington. 

Mr. Jones and H. S. Coxe, for complainant. 

Mr. Key, for defendants. 

Before GRAlSfGH, Chief Judge, and 
THRUSTON, Circuit Judge. 

THE COURT (MOKSEL.L, Circuit Judge, 
not sitting in the cause) dissolved the injimc- 
tion. 

GRANCH, Chief Judge, after stating the 
substance of the bill and answers, the orig- 



1 [Reported by Hon. William Craneh, Chief 
.Judge.] 
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inal deeds of trust, the proceedings of the 
commissioners, and the act of Maryland of 
1791, c. 45, and the arguments of the coun- 
sel, said: I am, therefore, of opinion, that Mr. 
Young, at the time of his death, had, and 
those claiming imder him, have, a right to the 
water privilege attached to the mill, and that 
they cannot be deprived thereof, for the bene- 
fit of the public, without just compensation. 
This opinion, however, applies to the mill as 
it was on the 18th of November, 1796, when 
it was allotted to Mr. Young by the commis- 
sioners, and when he became seized of, and 
held the same in his former estate and inter- 
est It is still to be considered whether it 
applies to the present mill and the new race. 
If the new mill had been erected on the old 
site, and the old race had remained, it would 
have been entitled to the old water right, as 
appears by Luttrel's Case, 4 Coke, 86. 

It is admitted by the complainant, in his 
bill, tliat immediately after his purchase of 
the mill from Mrs. Casanave, which was in 
May, 1811, he commenced, and in the follow- 
ing year completed, extensive alterations in 
the mill and its appendages. That he rebuilt 
the mill, which was removed from about ten 
to twenty feet above its former site; and at 
the same time cut a new race, taking the 
water out of the eastern branch of the Tiber, 
higher up than before. By thus abandoning 
the old site of the mill, and the old race, and 
talcing the water out of the Tiber at a differ- 
ent place, it seems to me that the complainant 
has lost the prescriptive right to the water 
which he held under Mr. Young; and if he 
has now any right to conduct the water to 
his present mill. It must depend upon his 
ownership of -the land contiguous to the Tiber, 
below the place where he takes the water out 
of its natural channel, and of the land 
through which the ra<;e passes, or upon actual 
or presumed grants from the owners of such 
land. The complainant has not shown him- 
self to be the owner of all the land through 
which the Tiber passes between the place 
where the mill water is taken out, and the 
place where it is returned into the Tiber; nor 
of the whole of the land through which the 
i-ace passes; nor has he shown actual grants 
from the owners of such land. But he relies 
upoli^ the presumption of such a grant arising 
from twenty years unintermpted occupation 
and use of the water without objection or 
complaint. This use and occupation began 
in 1811 or 1812, long after the ground, 
through which the new race runs, was laid 
out into a city with streets, lots, squares, and 
parcels, and after they were marked and 
bounded on the land itself. The public had 
acquired rights against which no prescription 
could run. 2 Rolle, Abr. 265, "Prescription" 
E. By the common law, the rule is "nullum 
tempus occurrit regi," as to all public rights; 
and the reason of the rule was the presump- 
tion that the king is daily employed in the 
weighty affairs of the government, and cannot 
always be on the watch, to guard the public 
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interests at all points. Hence the rule "vigl- 
lautibus, non dormientibus jura subveniunt,*' 
does not apply to him. Hob. 347. And as 
the rule of evidence which presumes a grant 
after twenty years unintennipted enjoyment 
of an incorporeal hereditament is founded up- 
on the presumed acquiescence of Mm whose 
right would be abridged by such enjoyment if 
the occupant had no grant, and who had no- 
tice of such occupancy, with the legal ability 
to prevent it; the rule cannot apply to him 
who is not bound or not able to watch his 
rights, or redress his wrongs. Hence it is 
that there can bo no occupant against the 
king. Co. Litt 41b. That no presumption 
of a gmnt arises against a reversioner, by 
twenty years occupancy as aga!nst the tenant 
for life; or in the case of glebe lands, where 
occupation, as against the incumbent, cannot 
affect the right of his successor. In the pres- 
ent case, the public, having had a right to the 
streets before the complainant constructed 
his present mill and race, his use and occupa- 
tion, for twenty years, is no evidence of a 
grant of right to conduct the water through, 
ovei', or across the streets; and if he has no 
such light and cannot bring the water to his 
mill without crossing a public street, he can 
have no right to an injunction to prevent the 
public from using the water which he has no 
right to bring to his mill. But the complain- 
ant also claims a right to an injunction to 
prevent the abstraction of the water from 
the spiing, because he is the proprietor of 
city lots through which the water of the 
spring flows in its natural course. Whatever 
his right to the natural flow of the water may 
be in consequence of his ownei-ship of some 
of the city lots thraugh which it would natu- 
rally flow; and whatever may be his right of 
action at law for the abstraction of a portion 
of that water, without showing actual dam- 
age thereby, yet, in order to justify an in- 
junction there must be shown serious damage 
either incurred or impending. No such dam- 
age having been averred as resulting or ap- 
prehended from the mere abstraction of a 
portion of the water, so far as the complain- 
ant's proprietary right to a part of the natural 
bed of the stream is affected, the complain- 
ant must be left to his remedy at law. An- 
other groimd of complaint is that the defend- 
ants either had laid or were about to lay, wa- 
ter pipes through the land of the complainant 
without his authority. It does not appear 
by the bill whether the pipes were actually 
laid, at the time of filing the bill; but it ap- 
pears, by the answer of Mr, Noland, the suc- 
cessor of Mr. Elgar, (if it is to be received as 
an answer,) that the whole work was com- 
pleted before the bill was filed; and by the 
answer of Mr. Ennis that it was completed 
before the injunction was sei*ved. But wheth- 
er the pipes were laid, or not, before the 
service of the injunction, if that had been the 
only cause of complaint it would hardly have 
supported an injunction as the actual injmy 
by layhig the pipes through the complamant's- 
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land, could not be very great, and certainly 
migbt be compensated in damages by an ac- 
tion at law. This ground alone does not seem 
sufficient to sustain the injunction. The hi- 
jmiction is dissolved. And the cause being, 
by consent, set for final hearing on the bill, 
answers, and exhibits, the bill is dismissed. 
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PIERSON et al. v. LAWRBNGEl. 

[2 Blatchf. 495.] i 

Circuit Court, S. D. New York. Nov., 1852. 

Customs Duties — Recovert Back — Settiko 

TOKTH iRUEGULiKlTlCS IS PeOTEST — WHAT IS 

Purchase— Manofactuue after Acceptance 
OF Order— Act Acq. 30, 1842— Date of Invoice. 

1. "Where duties paid to a collector are sought 
to be recovered back, on the ground that the pro- 
ceedings in the custom house, in initiating or con- 
ducting an appraisement of the goods on which 
the duties were paid, tvere irrejfular, the irregu- 
larities relied on must be set forth specifically 
in the protest. , ,-.,-„ 

[Cited in Pierson v. Maxwell, Case No. 11,159; 
Focke V. Lawrence, Id. 4,894; Cornett v. 
Lawrence, Id. 3,241; Wilson v. Lawrence, 
Id. 17.816.] 

2. The law as settled in Thomson v. Maxwell 
[Case No. 13,983], in regard to what is requisite 
in a protest against the payment of duties, again 
applied. 

[Cited in Muser v. Robertson, 17 Fed. 502.] 

3. An accepted order for goods, although a 
purchase in the usage of the particular trade, 
as between vendor and vendee, is not a purchase 
under the 16th section of the act of August 30, 
1842 (5 Stat, 563), so as to authorize the entry 
of the goods, when imported, at a dutiable value 
fixed at the current price of like goods at the 
time the order was accepted, where the goods 
are to be manufactured after the acceptance of 
the order. 

4. The date of an invoice, in an entry by the 
purchaser of goods, is, as against such purchaser, 
prima-facie evidence of the time of their pur- 
chase, and conclusive until a mistake in the 
date is proved. 

This was an action [by Henry L. Pierson 
and Samuel Hopkins] to recover back an 
alleged excess of duties paid to the defend- 
ant [Cornelius "W. Lawrence], as collector 
of the port of New York, on certain impor- 
tations of iron. A verdict was taken for 
/ the plaintiffs, subject to the opinion of the 
court. 

Elias H. Ely, for plaintiffs. 

J. Prescott Hall, Dist Atty., for defendant 

Before NELSON, Circuit Justice, and 
BETTS, District Judge. 

BETTS, District Judge. This cause was 
decided by the court at the last term, but, 
at the instance of the counsel for the plain- 
tifCs, the opinion of the court was withheld, 
and leave was given to the plaintiffs to ap- 
ply to the court at the present term for a 
re-hearing, upon the suggestion that impor- 

1 [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 
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tant facts had been overlooked by the court, 
or had not been properly presented to their 
attention. The court consented to receive an 
argument on paper and to reconsider the 
case. The United States attorney declined 
offering any further argument. The counsel 
for the plaintiffs has presented his views in 
a carefully prepared statement of facts and 
law, and the court has reviewed, with close 
attention, these suggestions. The result is, 
that we have not been able to discover any 
error in our conclusions at the last term. 

The case upon the facts is this: On the 
7th of May, 1849, the plaintiffs made an 
entry, at the custom house in New- York, of 
870 bundles of hoop iron, valued at £174 
10s. 9d. sterling, commissions, 2i^ per cent., 
£4 7s. 3d, and charges, £1 Is. 5d., total, 
£179 19s. 5d., with an affidavit of one of the 
plaintiffs that the invoice accompanying the 
entry was true. That invoice is dated March 
14th, 1849, and is from the Coalbrookdale 
Company to the plaintiffs. The iron was im- 
ported from Liverpool to New-York in the 
ship St. Lawrence, and the date of the in- 
voice, for the purposes of this case, may 
be taken to be the time of the departure of 
the ship from Liverpool, and that of the 
entry the time of her arrival in New-York. 
On the 9th of May, 1849, one of the prin- 
cipal appraisers wrote on the face of the 
invoice: "Add 10s. per ton, to make market 
value, with chgs. and corns, as per invoice." 
This raised the entry to £191 2s. 3d., upon 
which sum duties were exacted. On the 
10th of May, 1849, the plaintiffs wrote upon 
the face of the entry the following protest, 
addressed to the defendant: "We hereby 
protest against the payment of 30 per cent, 
duty on £191 2s. 3d., charged on 870 bundles 
of hoop-iron contained in this entry, claiming 
that, under existing laws, said goods are 
only liable to a duty of 30 per cent on £179 
19s. od., because that was the actual cost 
of the goods, and was the full market value 
at the time of purchase, and, if any delay oc- 
curred in the shipment it was contrary to 
our express wishes and directions and owing 
to circumstances entirely beyond our control. 
We pay the amount exacted, in order to get 
possession of the goods, claiming to have 
the difference refunded." 

Another entry was made by the plaintiffs; 
the same day, of 346 bundles of hoop-iron 
and 175 bimdles of bar-iron, invoiced by 
the Coalbrookdale Company, March 14th; 
1849, imported in the ship Blanche, from 
Liverpool, invoiced and entered at £120 7s. 
5d., and, as in the preceding case, raised by 
appraisement to £128 4s. 8d. On the 10th 
of May, 1849, a protest in the same terms 
as in that case, was written by the plain- 
tiffs on the entry. The oath of the owner 
and the order of the appraiser were the 
same in this instance as in the preceding 
one. 

On the same day, a third entry was made; 
in like manner, by the plaintiffs, of 974 bars 
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and 40 bundles of iron, imported in the 
ship E. E. Perkins, from Livei-pooi, inyoiced 
by the Coalbrookdale Company, March 16th, 
1849, at £198 os. 2d. As in the preceding 
cases, the invoice valuation -was raised by 
appraisement to £226 15s. Sd. The duties 
imposed thereon were paid by the plaintiffs 
under a written protest, dated May 10th, 
1849, in the same terms as the one before 
set forth. 

On the 21st of May, 1849, three other en- 
tries were made by the plaintiffs. One was 
of 839 bundles of bar-iron, imported in the 
ship N, H. Wolfe, invoiced March 27th, 1849, 
by the same company, at £200 7s. 8d., and 
raised by appraisement to £233 7s. 6d. The 
second was of 3,449 bars and 20 bundles of 
iron, imported in the ship Liberty, invoiced 
April 19th, 1849, at £277 7s. 3d., and ap- 
praised at £329 12s. Od. The third entry 
was on tAvo invoices from the same company, 
one dated April 6th, 1849, the other dated 
April 12th, 1849, imported in the ship Gar- 
riek. The joint invoice value was £786 5s. 
4d. The appraised value was £866 6s. 9d. 
Duties were imposed and paid on the ap- 
praised values in all the cases, and like 
written protests were made by the plaintiffs. 
On the trial, the plaintiffs proved the pur- 
chase-price or actual cost of the iron, by 
giving in evidence a correspondence between 
themselves aoid the Coalbrookdale Company, 
of Livei-pool, by which it appeared that the 
iron charged in the invoices was ordered by 
the plaintiffs, by letters dated in New- York 
in the months of November and December, 
1848, and January, 1849, with specifications 
of the description and quality of the iron 
required. T^''hen those orders were received 
in Liverpool, the Coalbrookdale Company 
booked them, charging the various kinds of 
iron specified at the then current prices, and 
advised the plaintiffs that the orders were 
accepted. It was proved that this constitut- 
ed a purchase, in the usage of the trade. 
The vendors then proceeded to prepare the 
iron conformably to the orders, and, when 
it was shipped, the invoices were made out 
at the prices prevailing at the time the 
orders were received, and without regard to 
the price or market value when the iron 
was delivered or shipped. Ordinarily, on the 
purchase of iron from manufacturers, some 
time elapses after the iron oivJered is booked, 
before it can be rolled and prepared for 
shipping. Manufacturers are not accus- 
tomed to keep lai-ge stocks on hand await- 
ing orders, but to manufacture it to con- 
fcrm to the description ordered. The iron 
iu the present ease was ordered previously 
to the period it was expected to be shipped, 
to give time to have it manufactured. It is 
to be a^um.ed that the appraisement made 
by the appraisers exhibits the true market 
value of the iron at the times it was in- 
voiced and shipped, for there is no evidence 
contradicting that valuation. 
The plaintiffs protested agauist the duties 
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exacted on the valuations of the appraisers, 
claiming that the iron was subject to duty 
only on the invoice prices, because these 
represented the actual cost and full market 
value at the time of purchase. They now 
insist that the evidence produced by them 
on the trial proves that the market value 
and pm-chase-prices of the iron were accord- 
ing to the charges on the invoices and en- 
tries; and, further, that they have now made 
it evident, that the action of the appraisers 
and collector, in valuing the iron and im- 
posing the additional duties, were irregular 
and without authority of law. 

In support of the latter branch of this 
proposition, the counsel for the plaintiffs has 
gone into a minute and labored analysis of 
the provisions of the revenue laws in rela- 
tion to the enti*y and appraisement of goods, 
and assumes, in maintenance of the first 
branch, as a principle of law, that, under 
the correspondence between the plaintiffs 
,and the Coalbrookdale Company, there was 
a purchase of the iron by the plaintiffs at 
the time their orders were booked by the 
company at Liverpool. 

This latter position was the one most con- 
sidered by the court on tlie former argument, 
and we disposed of it advei-sely to the claim 
of the plaintiffs. We supposed that the re- 
argument was intended chiefly to reinforce 
the views of the plaintiffs and remove the 
difficulties of the court on that point; but 
we are no less ready to review both points, 
under the advantage of the present argu- 
ment, than if the same relative importance 
had been maintained between them as on the 
previous heaiing. 

We do not think that the plaintiffs have 
placed themselves in a position for question- 
ing, in this action, the regularity of the pro- 
ceedings in the custom house in initiating or 
conducting the appraisements complained of, 
because they did not make objections of that 
character a ground of their protests. They 
dealt with the appraisement as being one 
right in form and even in substance, provid- 
ed the time of shipment was properly taken 
as the time of purchase, and they cannot 
now charge upon the collector any defective 
or unauthorized exercise of power, not des- 
ignated in their protests as grounds of ob- 
jection. Mason v. Kane [Case No. 9,241]. 
The same position was taken by this coui-t, 
in the case of Thomson v. Maxwell [Id. 13,- 
983]. In that case, and in others decided 
aljout the same time, this point was care- 
fully considered, and it was held that the 
importer could not maintain an action against 
the collector, to recover back duties paid, 
without proving that the moneys remained 
iu his hands when the action was brought, 
or that a protest in wi-iting was made at the 
time of payment, "setting forth distinctly 
and specifically the grounds of objection to 
the payment thereof." 

We find that our construction of the stat- 
ute in this pai-tieular has been sustained by 
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the highest authority, in decisions published 
since our opinions were delivered. In Nor- 
eross T. Greely [Case No. 10,2943, a commis- 
sion of 2% per cent, (with other charges) 
was added' by the collector to the invoice 
value of an importation of crockery. The im- 
porters protested that they "pay no such 
commissions" as were added. The circuit 
court in Massachusetts decided that the 
plaintiffs were not entitled under the protest 
to recover back the payment. The objections 
taken at the bar were, that commissions 
were not usually paid in the ti-ade of import- 
ing crockery-ware from England; that, if 
paid, there was no usual rate; and that 2% 
per cent was not an usual rate of commis- 
sions; but the court ruled that the plaintiffs 
could not avail themselves of those objec- 
tions in the action, without setting them forth 
distinctly and specifically in the protest. Du- 
ties are not, in judgment of law, illegally 
exacted, so as to afford a right to the im- 
porter to recover them back, when the pro- 
test required by the act of 1845 [5 Stat. 750] 
is not made (Lawrence v. Caswell, 13 How. 
[54 U. S.] 488); and the act in terms fixes the 
requisites of the protest. 

The counsel for the plaintiffs has gone 
through a labored research of the tariff acts 
from their earliest enactment, and has ar- 
gued from them that congress has placed the 
whole system upon such a footing, that the 
oath made under the circumstances present- 
ed in this case, together with the sworn in- 
voice, determined the purchase-price and 
dutiable value of the importation, and that, 
even if the acts could bear the construction 
that goods imported by the purchaser and 
owner could be subjected to an appraise- 
ment, yet an appraisement not ordered by 
the collector on his suspicion of an under- 
valuation in the invoice, and not conducted 
in all particulai-s by the appraisei-s pursuant 
to the direction of the acts of congress, was 
utterly void, and afforded no authority ir the 
collector for increasing" the duties. 

We do not concur entirely with the counsel 
in the inferences he has drawn fi'om the stat- 
utes he has examined, but we forbear from 
all discussion of the subject, for the reasons 
before indicated. These pai-ticulars of objec- 
tion should have been pointed out to the col- 
lector in the protests, so that, if any error 
existed, he might have protected himself or 
the government from the consequences, by 
having it rectified, or have relieved the plain- 
tiffs without litigation. They cannot, under 
a proper understanding and enforcement of 
the act of 1845, reserve such objections until 
the trial of their suit against the collector, 
and then make them available to charge 
liim and the government with the repayment 
of the duties collected. In our opinion, this 
branch of the case also falls within the pro- 
visions of the act of 1845; and, as the pro- 
tests did not set forth, distinctly and specif- 
ically, these objections to the payment of 
duties, they cannot now be regarded. 
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The particular point upon which we un- 
derstood that a review of our former decision 
was sought was, whether the plaintiffs were 
entitled to enter the iron at the prices it bore 
when the contracts of purchase were closed, 
or whether it was liable to duties on its value 
at the times of its shipment. We listened 
tx) the application for a rehearing, under the 
impression that the point might involve the 
consla-uction of the tariff acts in a particular 
which does not seem to have yet been made 
the subject of judicial exposition; and, al- 
though satisfied with the construction we 
first gave to the law in this respect, we were 
anxious to see if any reasons, satisfactoiy to 
us, could be shown against our conclusions, 
in order that, if erroneous, they might be cor- 
rected before they should be promulgated. 

For the purposes of this decision, it is 
assumed that the proofs show that the iron 
imported conforms entirely to the articles 
stipulated, in the coirespondence between 
the vendors and the plaintiffs, to be furnish- 
ed under the orders given, and also that the 
usage of that trade regards the orders given 
by the plaintiffs, and their acceptance on 
being booked by the manufacturers, as a 
completed contract of purchase and sale. 
Under the equity of such a contract, if not 
by its legal effect, the iron, when manufac- 
tured, may be regarded as the propeity of 
the plaintiffs. We state these propositions 
in the strongest form in favor of the plain- 
tiffs, in order that the point arising out of 
them, and in contest in this action, may be 
fuHy met and covered by our decision. 

Assuming that the invoices were made 
up as of the times the iron was contracted 
for, and that they set forth correctly the 
prices agreed to be paid for the iron, we do 
not think that the contract between the par- 
ties constituted the purchase contemplated 
and provided for by the revenue acts, so 
as to fix the dutiable value of the goods or 
even justify their entry by those prices. It 
is to be observed that the tariff and reve- 
nue laws, in all their enactments of duties 
specific or ad valorem, have relation to the 
res, to property itself, and not to legal or 
e'quitable rights of property. Iron in bars 
or hoops is subjected to a duty of 30 per 
cent, ad valorem, and that tax fastens upon 
the commodity, not from the time it is manu- 
factured for a particular purchaser, but from 
the time it is acquired by him for the pur- 
pose of importation. This was the effect of 
the law prior to the act of March 3, 1851 
(9 Stat. 629). Greely v. Thompson, 10 How. 
[51 U. S.] 225, 

The 16th section of the act of August 30, 
1842 (5 Stat. 563), declares that "it shall be 
the duty of the collector," when ad valorem 
duties are imposed "on any goods, wares 
or merchandize imported into the United 
States," "to cause the actual market value 
or wholesale price thereof, at the time when 
purchased, in the principal markets of the 
country from which the same shall have 
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been imported," to be ascertained, &c. Tbis 
language points significantly to things in 
being, to commodities having a market value 
and price in the principal markets of a coun- 
try, and is in no way adapted to express the 
idea that a prospective contract of purchase 
with a manufacturer who is afterwards to 
make the article, shall fix the value or price 
at an indefinite period subsequently, when 
the purchaser may obtain the merchandise. 
The 35th section of the act of March 2, 1799 
(1 Stat. 654), in describing the invoices re- 
quired and the oaths to be taken by import- 
ers, manifestly applies both to the merchan- 
dise in the condition in which it is imported. 
And the act of March 1, 1823 (3 Stat. 729), 
so strongly relied upon by the plaintiffs' 
counsel on the argument, has relation, in its 
enacting sections and in the form of the 
oath prescribed to the owner, consignee or 
manufacturer, to the property imported, in 
the state aiid condition in which it was ex- 
ported from its place of production, and most 
plainly contemplates the ordinary dealing 
between buyer and seller in market The 
4th section of that act (Id. 731) enacts that, 
where goods imported shall be entered by 
invoice, the owner shall make oath that the 
entry contains a just and trUe account of 
all the goods, and that the invoice contains 
a just and faithful account of the actual 
cost of the said goods. The terms employed 
in the same section, in the manufacturer's 
oath (Id. 732) that "the goods were not ac- 
tually bought" "in the ordinary mode of 
bargain and sale," supplies an interpretation 
of the sense in which congress used the 
phrase actual cost, in the owner's oath, and 
plainly indicates the meaning to be that the 
goods, then owned by others, were acquired 
at the prices stated in the invoice. So, in 
connection with the manufacturer's oath, 
the requirements of the 5th section of the 
same act (Id. 732) tend to confirm this con- 
struction; because, the word "procured," there 
used, imports an actual possession of the 
property, and, "actual purchase" being so 
placed in juxtaposition with "procurement," 
the same legal signification must be given 
to either expression in respect to possession 
of the goods. 

That this consideration is entitled to 
weight, in determining the intention of con- 
gress in the whole provision, may be strong- 
ly illustrated by supposing that the Coal- 
brookdale Company had, at the time they re- 
ceived the orders of the plaintiffs, resolved to 
ship the iron called for on their own account, 
and registered the rates on their books and 
directed the quantities to be shipped by their 
works. It is obvious they could not have in- 
voiced the iron at those rates and prices, 
but must have charged the market price at 
the time the iron was produced by them, 
that is, when it came to their ownership 
manufactured, in a state for exportation. 
Upon the same principle, we think that the 
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plaintiffs cannot be regarded as having been 
actual purchasers of the iron, within the 
meaning of the revenue laws, until they be- 
came owners of the thing itself— the subject- 
matter made liable to duties. Whatever in 
law would constitute a delivery and legal 
ownership might satisfy the pux*pose of 
the revenue acts in respect to possession; but, 
manifestly, the property must be in a state 
and condition that it may pass by delivery 
to the purchaser. 

Chancellor Kent (2 Comm. 468, and notes) 
states accurately the constituents of a valid 
contract of sale. The thing sold must have 
an actual or potential existence, and be 
specific or identified, and capable of de- 
liveiy; otherwise, it is not strictly a eon- 
tract of sale, but a special or executory 
agreement. Admitting the arrangement be- 
tween the plaintiffs and the Coalbrookdale 
Company to have had all the essential prop- 
erties of a contract of sale, it by no means fol- 
lows that, as such, it became an actual pur- 
chase of the goods and merchandize, within 
the meaning and policy of the tariff acts. 
Indeed, without laying emphasis upon the 
obvious design of congress that the prop- 
erty imported should in kind be the subject 
of sale and delivery, to constitute a pur- 
chase, it may well be doubted, upon the 
authorities, whether the contract set up by 
the plaintiffs could carry with it any title 
or right in the plaintiffs to the iron after it 
was manufactured. Chit Cont (Ed. ISol) 
336; Add. Cont. 45, 46; Smith, Merc. Law, 
292-294. The sale was not in prsesenti, and 
every thing, even the creation of the goods 
by the vendor, was to be done before de- 
liveiy. Upon these qualities of the contract, 
it would be difficult for the plaintiffs to 
maintain an existing propei-ty in them to 
the iron, coeval with the making of the con- 
tract. It is to that date they refer their 
purchase or acquisition of it 

Suppose the value of iron had depreciat- 
ed largely between the date of this con- 
tract and the time of the shipment— could 
the collector have directed a valuation of 
the iron as of the time of the order? And, 
in a stronger point of view, could the plain- 
tiffs have been assessed or taxed on the 
amount of the purchase-price of the iron, 
as for so much property actually purchased 
by them? In our opinion, the term "actual 
purchase," used in the revenue laws, is 
stronger, in its ordinary import and lesraJ 
signification, than the phrase "contract of 
sale," and necessarily implies the acquisition 
of the thing as actual property. We think, 
therefore, 'that on the fair construction of 
the statute, the plaintiffs are not permitted 
to claim the date of their contract as the 
time of the actual purchase of the iron. 

We have given this part of the case an 
enlarged consideration, more to satisfy the 
counsel that no part of his elaborate and 
well-reasoned argument on this point has 
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"been disregarded by the court, than to ob- 
viate any real difficulty presented in sup- 
porting the judgment before rendered by 
the court- For, conceding that the plaintiff's 
were actual owners of the iron at the time 
4illeged by them, and that its price then co- 
incided exactly with their invoices, we think 
they cannot support this action, either for 
an overvalua'tion of the goods at the custom 
house and the imposition of duties upon that 
valuation, or because of any irregularity or 
want of authority on the part of the ap- 
praisers or other officers of the custom 
liouse, in appraising the iron or raising its in- 
voice and enti-y valuation. To lay a founda- 
tion for the action, they must show that the 
■duties were illegally exacted by the collector, 
and that they are entitled to appeal to the 
judicial tribunals for relief. Lawrence v. 
Caswell, 13 How. [54 TJ. S.] 488. 

Laying out of view the form of the pro- 
tests, and considering the plaintiffs as en- 
titled to prove their allegation that the iron 
ought not to pay duties on the valuation put 
upon it at the custom house, and that they 
were entitied to enter it at the purchase- 
price, the Invoices are, as against the plain- 
tiffs, prima facie evidence of the times of 
purchase, and become conclusive evidence 
■on that point unless a mistake of date 
therein is pointe'd out and proved by them. 
.Marriott v. Brune, 9 How. [50 U. S.] 619. 
Thes'e invoices all bear dates concurrently 
with the shipments of the iron— March and 
April, 1849— and the plaintiffs show that the 
price of iron at Liverpool was then from 
2s. 6d. to £1 7s. 6d. sterling, or more, higher 
per ton than the prices charged upon the 
.invoices; and it was conceded on the argu- 
ment, that the valuation upon which duties 
were imposed corresponded with the coiTect 
market value of the iron when shipped. 
There is no proof in the ease, that any no- 
tice in fact was given to the collector that 
tiie invoices were incorrect in dates, and, 
binder that state of facts, we think that the 
plaintiffs were legally concluded by their 
•entries and oaths and by the invoices, from 
•claiming a valuation of the invoices at pe- 
riods anterior to those dates. 

It is thus manifest that this action could 
not be supported, even if the form of the 
protests was not interposed as an objection 
by the defendant. We are, however, not at 
liberty, in deciding the case, to disregard that 
■objection, and are of opinion that the pro- 
tests made to the collector do not authorize 
the plaintiffs to take any exceptions to the 
authority o'f the appraisers to act in the valu- 
.ation of the iron, nor to prove it was pur- 
<;hased at the times their orders for it were 
received and accepted by the Coalbrook- 
■dale Company, or at any time antecedent to 
the dates of their invoices. Judgment must 
accordingly be entered for the defendant. 



(Case No. 11,159) PIEKSOM 
Case No. 11,159. 

PIEESON et al. v. MAXWELL. 

[2 Blatchf. 507.] 1 

Circuit Court, S. D. New York. Nov., 1852. 

CnsTOJis Duties— Sufficiency op Protest. 

1. The insufficiency of the protest against the 
payment of duties in this case, pointed out. 

[Cited in Crowley v. Maxwell, Case No. 3,449.] 

2. The doctrine of the case of Pierson v. Law- 
rence [Case No. 11,158] applied. 

[Cited in Cornett v. Lawrence, Case No. 3,241; 
Focke V. Lawrence, Id. 4,894; Wilson v. 
Lawrence, Id. 17,816.] 

[This was an action by Henry L, Piei-son 
and Samuel Hopkins against Hugh Maxwell, 
collector of the port of New York, to recover 
an alleged excess of duties.] 

This was an action substantially like the 
case of Pierson v. Lawrence [Case No. 11,- 
158]. 

Elias H. Ely, for plaintiffs. 

J. Prescott Hall, Dist. Atty., for defendant. 

Before NELSON, Circuit Justice, and 
BETTS, Disti'ict Judge. 

BETTS, District Judge. This case rests 
essentially upon the same class of facts as 
that of Pierson v. Lawrence [supra]. It is 
a suit to recover back an excess of duties 
exacted by the present collector on the im- 
portation of several invoices of iron from 
Liverpool. The invoices were from the Ccal- 
brookdale Company and Bailey, Brothers & 
Co., to the plaintiffs, dated in April, May and 
June, 1849, and the iron was shipped con- 
currentiy with the dates of the invoices. 
The protests, written on the respective en- 
tries, are "against the ijayment of duty on 
(the increased valuation specified) added to 
the entry value by the appraisers, because 
the original entry was the actual cost and 
full value at the time of purchase." The 
protests designate no time of purchase differ- 
ent from that indicated by the invoices, at 
which the value is to be estimated, and there 
is no evidence impeaching the correctness of 
the valuation made by the appraisers in ref- 
erence to the invoice dates. The plaintiffs 
cannot, under the protests, set up a different 
and long antecedent period of purchase, nor 
can they impugn the appraisement by giving 
proof of any irregular acts of the appraisers 
or other officers in making it Those par- 
ticulars should have been distinctiy and 
specifically pointed out to the collector by 
the protests, in order to enable him to rectify 
any thing erroneous in the manner of deter- 
mining the value of the goods, or in the se- 
lection of the period at which that value was 
to be determined. Judgment must be ren- 
dered for the defendant. 



1 [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 
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PIERSON et al. v. OGDEN. 

[31 Hunt,Mer. Mag. 328; 2 Li v. Law Mag, 703.} 

District Court, S. D. New York. lS54.i 

Shipping— Charter Party —Demurrage— Begin- 
iNG OF Lay Days— Foreign Cdstoms Laws. 
[A shipmaster cannot report himself "ready 
to receive cargo" before he is permitted by the 
revenue laws of the port to receive it.] 

[This was a libel by Jonathan Pierson and 
others against David Ogden for breach of 
charter party.] 

Mr. Donohue and Mr. Parsons, for libelant. 
Mr. Owen, for respondent 

INGERSOLL, District Judge. On the 28tU 
of April, 1851, the respondent chartered the 
ship Hemisphere, then in this port, of the 
libelants, her owners, for a voyage from 
Liverpool to the port of New York. By the 
charter party it was agi-eed that the ship 
should receive on board at Liverpool a full 
cargo of general merchandise, and not ex- 
ceeding 513 passengers, and that the ship 
should not be obliged to take on board an 
amount of iron exceeding her registered ton- 
nage. The respondent was to provide water, 
provisions, and berths, and all other expenses 
connected with the passengei-s, and to pay 
hospital and commutation fees in New York, 
and quarantine expenses. If the ship pro- 
vided berths, the respondent was to pay the 
usual price for them, and he was to buy the 
passenger stores then on board at their 
value in Liverpool. The lay days for loading 
at Liverpool were to be as follows: "Com- 
mencing from the time the captain reports 
himself ready to receive cargo, fifteen run- 
ning lay days; and for each and every day's 
detention, by default of the respondent or 
agent, one hundred silver dollars per day to 
be paid by respondent." The libelants now 
sue to recover the charter money, which was 
agi-eed upon at £1,500, the value of the pas- 
sengers* stores on board, and seven days' de- 
murrage at Liverpool. The respondent denies 
that they are entitled to demurrage, and ob- 
jects to paying the charter money, on the 
ground that the ship did not bring a full 
cargo. 

By the act of 3 & 4 Wm. IV. c. 52, entitled 
"An act for the general regulation of the cus- 
toms," it is provided, among other things, 
that no goods shall be shipped, or water- 
borne to be shipped, on board any ship in any 
port or place in the United Kingdom, to be 
carried beyond seas, before due entry out- 
wards of such ship, and due entry of such 
goods, shall be made and cocket granted, nor 
before such goods shall be duly cleared for 
shipment, in manner therein directed, under 
pain of forfeiture. It is also provided that, 
before any goods be taken on board any out- 
wardbound ship, the master shall deliver to 

1 [Modified in Case No. 10,781. Decree of cir- 
cuit court affirmed by supreme court in 23 How. 
(64 U. S.) 167,] 
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the collector or controller a certificate from 
the proper officer of the clearance inwards of 
such ship on her last voyage, and also an ac- 
count signed by the master or his agent, of 
the entry outwards of such ship for the out- 
ward voyage, etc. If, however, it becomes 
necessary to lade any heavy goods before the 
whole of the inward cargo is discharged, in 
order to stiffen or ballast the s*hip, it is law- 
ful for the collector or controller to issue to 
the master what is called a "stiffening note," 
being a permit to receive such goods for that 
purpose. After the whole of the inward car- 
go is discharged, the collector issues to the 
master what is called a "jerk note," being a 
permit which authorizes him to receive on 
board goods for his outward cargo. 

The Hemisphere set sail from this port 
soon after the execution of the charter party. 
She arrived at Livei-pool in June, and soon 
after commenced discharging. On the 24th 
of June, having discharged a part of her car- 
go, her master obtained from the collector a 
"stiffening note," authorizing him to receive 
on board railroad iron only. On the 28th of 
June all her cargo was discharged, but the 
"jerk note," authorizing him to receive his 
outward cargo, was not obtained till the 
30th. Some railroad iron was furnished pre- 
vious to this, and before July 15th the whole 
cargo was furnished, consisting of railroad 
and other iron, crates, boxes of dry goods, etc., 
making up a cargo of general merchandise. 
The captain, on the 23d day of June, reported 
to the agent of the respcmdent that he was 
ready to receive cargo. 

The libelants allege that the lay days com- 
menced on the receipt of the "stiffening note," 
on the 24th of June, which would give them 
seven days' demurrage; while the respondent 
claims that they did not commence until the 
receipt of the "jerk note," on the 30th, in 
which case they would be entitled to no de- 
murrage. The expression in the charter par- 
ty is, that the lay days commenced "from the 
time the master reports himself ready to re- 
ceive cargo." They do not commence, how- 
ever, until he has a right to report himself 
ready, and he has no such right until the 
ship is actually ready; and she is not ready 
as long as she is prohibited by law from re- 
ceiving cargo, in consequence of the nonper- 
formance of certain things to be done on her 
part, and there can be no delay on the part of 
the charterer until she has been so made 
ready. The construction of that part of the 
charter paity relating to lay days is that the 
charterer shall have the right to detain the 
ship, in order to put on board a ^rgo of gen- 
eral merchandise, fifteen days after she shall 
have been placed at his disposal, and not de- 
tained on business of the owner or prior 
charterer, and after she shall have been put 
in such a condition that he can put on board 
such a cargo. She was not detained by the 
charterer before June 30th, but by the owner 
for the puipose of discharging her inward 
cargo. Till that time no goods could have- 
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been put on Tjoard of her except railroad 
iron. Tlie respondent was not bound to piTt 
any railroad or other iron on board under the 
charter partj'. He could [notl2 put on board 
a cargo of general merchandise without put- 
ting on board any iron. Till the 30th of June, 
then, she was not ready to receive a cargo of 
general merchandise, and the lay days do 
not commence till that time. This also agrees 
with the custom of the port of Liverpool, as 
shown by the weight of the evidence in the 
cause. 

No delay was occasioned to tile ship in 
consequence of the passengers. The weight 
of testimony is that she was fully and prop- 
erly loaded, and the respondent has no ground 
for claiming that she did not bring a full 
cargo. Nor has he any ground of complaint 
as to the number of passengers. The chaiter 
party did not require that 513 passengers 
should be brought at all events. A portion 
of the cargo was so placed between decks 
that so many could not have been brought 
without violating the act of congress on that 
subject. Only 350 berths were provided by 
tlie ship, and none by the charterer; and 
only 350 passengers were tendered to the 
ship, and these she brought. The agent of 
the respondent did not claim that more berths 
should be furnished, and thereby assented 
that no more passengers should be brought. 

The respondent is also, by the terms of the 
charter party, liable for the hospital and 
commutation fees in New York, for quaran- 
tine expenses, and for the passenger stores 
furnished by the libelant. 

Decree, therefore, that the libelants recover 
the charter money, less what they have been 
paid, besides the hospital money, etc., and 
the price of the stores, and reference to a 
commissioner to ascertain the amount. 

[NOTE. On appeal to the circuit court the 
decree of this court was modified by deducting 
from the freight the sum of ?1,200, for 'damages 
sustained on aceoimt of the noncompliance with 
the charter party. Case No. 10,781. This de- 
cree was affirmed by the supreme court, where 
it was taken on appeal. 23 How. (64 U. S.) 
167.] .=^=^ 

PIERSON V. RICHARDSON. See Case No, 

13,743. 
PIGNEL (UNITED STATES v.). See Case 

No. ia049. 
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PIGOU V. FRENCH. 

[1 Wash. C. 0- 278.] i 

Circuit Court, D. Pennsylvania. April Term, 
1805. 

PlUN'OIPAl^ .\ND SORETT— RECOVEKT BT SORETT— 

Patsient. 
One who has become surety for another, can- 
not recover the amount of his responsibility, 



2 [2 Liv. Law Mag. 703, gives "not"] 
1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Covrt of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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without showing that he had paid it, before ac- 
tion brought. 
[Cited in Edgerly v. Emerson, 23 N. H. 560.] 

The plaintiff proved his account, by evi- 
dence of the defendant's acknowledgment of 
all the items; but, two of them were for 
the plaintiff's guarantees for the defendant's 
engagements in England, in which the plain- 
tiff, as his surety, had become liable to pay 
before the bringing of this action: but, no 
proof of payment was offered, and the plain- 
tiff's counsel insisted, that the jury ought to 
presume it. The defendant had endorsed to 
the plaintiff a bill of exchange, endorsed to 
him by Dusar; which the plaintiff, by the 
endorsement, was to receive for the use of 
the defendant The plaintiff had brought 
suit on the bill, but had not received the 
amount The defendant insisted, that the 
plaintiff, not having returned the bill, he was 
entitled to a credit for the amount 

WASHINGTON, Circuit Justice. The plain- 
tiff cannot recover the two sums for which he 
became surety for the defendant, without 
showing that he had paid them before action 
brought; and, the jury ought not to pre- 
sume it, from the circumstance of his having 
before become liable to pay, and the good 
character of the plaintiff. Indeed, the pre- 
sumption would be otherwise; since his lia- 
bility arose in October, and, if he had paid 
those sums, it would have been easy to prove 
it at this day. As to the bill of exchange, the 
plaintiff holds it as an agent and creditor of 
the defendant; and so it is plain that the 
plaintiff underetood it It is a collateral se- 
curity, which he is entitled to retain; and, 
he will not be accountable for the amount of 
it, until he has received it 



Case ISTo. 11,16S. 

PIKE V. POTTER. 

[3 Fish. Pat Cas, 55.] i 

Circuit Court, D. Rhode Island. July, 1859. 

Patests— Process — Extending Grant beyon» 
Intention of Parties — Coruesposdencb bb- 
TWEEN Inventor and Patent Office as Evi- 
UESCE — Proposition not Accepted by Com- 
missioners. 

1. The invention of John 0. Sehooley, as set 
forth in his patent of March 13, 1855, for "im- 
provement in processes for curing meats," is 
not for a machine, but for a process or method 
of curing meats and preserving fruits and pro- 
visions by means of circulating currents of air, 
artificially dried by ice or its equivalent, through 
the room where the curing takes place, substan- 
tially as set forth in the soeeifieation. 

2. If the patent was issued by the commis- 
sioner upon an agreement by the patentee that 
it should not extend to certain articles, it would 
be a fraud upon the government to extend the 
grant beyond the original intention of the par- 
ties. 

3. The correspondence between the office and 
the patentee is evidence, at least in a court of 

a [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 
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equity, for the purpose of showing the limitation 
placed by the patentee upon his daims. 

4. If a patent claiming the invention of a 
process applicable to pork houses and also to do- 
mestie refrigerators, can not, for want of nov- 
elty, be extended to the former, it can not be ex- 
tended to the latter, 

5. A proposition to limit the claim made by the 
patentee to the commissioner, but not accepted 
by the latter, does not bind the patentee. 

6. If a process of curing meats designed for 
pork houses be applicable, without substantial 
variaiion, to domestic refrigerators, then it can 
not be used by others in domestic refrigerators 
without infringing the patent. 

7. The patentee is not obliged to state every- 
thing to which his invention is applicable in 
order to be protected in the enjoyment of the 
exclusive right to such things. 

This was a trial before Judge Pitman and 
a jury, of issues of fact, arising in a suit in 
equity brought to restrain the defendant 
[Asa K. Potter] from infringing upon letters 
patent [No. 12,530], for an "improvement in 
processes for curing meats," granted to 
John O. Schooley, March 13, 1835, and as- 
signed to complainant [Charles F. Pike]. 
The patent described a pork house con- 
structed with two compartments, in one of 
which was placed the meat to be cured or 
preserved, and in the other a quantity of 
ice. These compartments communicated 
with each other, and each, by openings, 
with the external air. The air passing over 
the ice was cooled and dried and descended 
into the apartment containing the meat, 
from which it took up heat and moisture, 
and rising, passed out by the external open- 
ing, thus creating a circulation in which 
cold and dry air was continually introduced 
into the provision-chamber, and warm and 
moist air was continually expelled. The 
claim of the patent was as follows: "The 
process of curing meat, and preserving fruit 
and provisions, by means of circulating cur- 
rents of air artificially dried by ice, or its 
equivalent, through the room wherein the 
curing takes place, substantially, as and for 
the purposes set forth." The defendant was 
charged with using the process, in domestic 
refrigerators of the ordinary size, but con- 
structed with two compartments and em- 
ploying a circulation substantially the same 
as that described in Sehooley's patent. 

W. H. Potter, C. IX. Keller, and B. R. Cur- 
tis, for plaintiff. 

A. Payne, J. S. Beach, and T. A. Jenckes, 
for defendant. 

PITMAN, District Judge. The object of 
the patent laws is to secure to inventors the 
exclusive right, for a definite period, to their 
inventions and discoveries. To enable a 
person to obtain a patent, he must make ap- 
plication to a commissioner, and deliver to 
him a written description of his invention or 
discovery, so carefully explained as to ena- 
ble others, skilled in the art or science to 
which it appertains, to make, construct, com- 
pound, and use the same; and in ease of 



[19 Fed. Cas. page 684] 

any machine, he must explain the principle, 
and the several modes of its application, so 
as to distinguish it from other inventions, 
and shall particularly specify the part or 
combination which he claims as his inven- 
tion or discovery. This specification is an- 
nexed to, and is made part of, the patent 
What the patent is for, is ascertained by 
the construction of the language of the 
specification by the court; and it is the duty 
of the court to give it such a liberal con- 
struction as will secure to the inventor the 
exclusive- right to his invention and discov- 
ery as stated and described in the specifica- 
tion. 

In this case, as his specification states, the 
invention of Mr. Schooley is not for a ma- 
chine, but for a process or method of curing 
meats, and preserving fruit and provisions 
by means of circulating currents of air, arti- 
ficially dried by ice or its equivalent, 
through the room where the curing takes 
place, and substantially as set forth in this 
specification, and for the purposes therein 
stated. 

I have no doubt of what the invention is. 
or that it is sufficiently described. It is 
stated in the specMeation that the improve- 
ment "is paxtieulariy applicable to the con- 
struction of pork houses, for the purpose of 
curing meats in the summer season," etc., 
and it is contended by the defendant that it 
is for nothing else. It is so contended, not 
only from the language of the specification, 
but also from the correspondence between 
the commissioner and Mr. Schooley, from 
which it appears that the commissioner re- 
fused to grant a patent under the original 
specification, because it had already been 
discovered as applicable to domestic refrig- 
erators, and that Mr. Schooley then agreed 
that his patent should only be for curing 
meats in pork houses, as described in the 
specification, and an ofEer was made to pro- 
duce the correspondence. It was objected 
to by the plaintiff, but I admitted it on the 
ground that if the patent was issued with 
such an agreement (not to extend it to do- 
mestic refrigerators), to extend it to domes- 
tie refrigerators would be a fraud upon the 
government, and extend their grant beyond 
what was the original intention of the par- 
ties; and if at law such evidence is not ad- 
missible, certain I am that a court of equity 
would not grant an injunction in the face of 
such evidence. The testimony, therefore, 
has been admitted by me, and the question 
is whether it proves that the commissioner 
refused to grant this patent because it was 
claimed to be applicable to domestic refrig- 
erators; and whether Mr. Schooley admit- 
ted that he had no right to extend it to do- 
mestic refrigerators, for want of novelty in 
that department, and that he obtained the 
grant with that understanding, and that It 
ought not to be extended to domestic refrig- 
erators, it is obvious, and it must be appar- 
ent to all lawyei-s, that if it could not, for 
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want of novelty, be ectended to domestic re- 
frigerators, it could not be extended to pork 
hoiases; and that may help us somewliat in 
the construction of tbis correspondence. 

An application Tvas made (as appears from 
the letter that accompanied it), on January 
19, 1855; and this letter states that it was 
"an application for an improvement in cur- 
ing meats and for preserving all kinds of 
fruits and provisions," and this is so stated 
in the first specification of Mr. Schooley. 
This specification is almost verbatim, like 
the one annexed to the patent, in all those 
pai-ts that have been criticised by the de- 
fendant as going to show that the patent 
was gi-anted only for curing as described in 
the one for pork houses, and it contains this 
clause: "My improvement is applicable to 
ice chests and refrigerators of any and every 
form heretofore invented, and is particular- 
ly applicable to pork houses, for the pur- 
pose of curhig meats," etc. The words "Is 
applicable to ice chests and refrigerators of 
any and eveiy form heretofore invented," 
are not to be found in the new specification; 
but they have been stricken out as appears 
from the evidence, or rather, lines have "been 
drawn through them, and the phrase is left 
now "is particularly applicable to the con- 
struction of pork houses." 

On February 2, 1855, a letter was written 
from the patent office, and signed by the 
commissioner of patents, to Mr. Schooley, in 
which he says: "Your application for alleg- 
ed improvement in apparatus for preserving 
meats, etc., has been examined and is found 
not to contain any patentable novelty. For 
substantially the same device, you are re- 
ferred to the application of Thaddeus Fair- 
banks for a refrigerator, rejected February 
26, 1847, and withdrawn September 6, 1847, 
and also the application of A. S. Lyman, for 
a patent for a disinfecting ventilator, re- 
jected February 27, 1854." It appears that 
the application of Lyman was for ventila- 
tors and refrigerators, and- more particular- 
ly for refrigerators. It is apparent from 
this letter, that their refusal to grant a pat- 
ent to Mr. Schooley, as applied for, was not 
because he had stated in his specification 
that his patent was applicable to ice-chests 
and refrigerators of every form; but be- 
cause the same device was found in the ap- 
plication referred to, and therefore contained 
no patentable novelty, and of course it was 
the duty of the commissioner to refuse the 
patents, if such was his opinion. 

The answer of Mr. Schooley, by his attor- 
ney, Mr. Stoughton, is an argument to show 
that this was not true, and after an attempt 
to convince the commissioner of error, he 
says: "To remove all difficulties on the part 
of the office, I propose, on the accompanying 
sheet of amendments, to erase, for the pres- 
ent, from the specifications, all allusions to 
refrigerators or ice-boxes, but to reserve to 
myself the right to renew my claim to 
those under a new application at some fu- 



ture day. My invention will then rest upon 
w?iat can not be called either a refrigerator 
or an ice-box." ' 

This is not an admission that his inven- 
tion can not be extended to refrigerators, on 
the ground that the same device had al- 
ready been used, but a denial of this, ana a 
proposition to say nothing about them in his 
specification, provided that the patent would 
be granted to him. This proposition was 
made, he says, "to remove all difficulty on 
the part of the office;" but this proposition 
did not remove all difficulties on the part of 
the office, for the difficulty was not that the 
specification had been extended to refrigera- 
tors, but that the device substantially ex- 
isted before, and of course was not a novel- 
ty; but so far was this from satisfying the 
office, that in the letter of the commissioner, 
dated February 22, 1855, he says: "Upon ex- 
amination, etc., it is still found that your 
claim covers the device of A. S. Lyman, 
with the only addition and difiCerence," etc. 
Tlie dififerenee I will not remark upon, it i& 
not material, whatever may be the opinion 
of the court; whether there would be a sub- 
stantial difference or not is of no impor- 
tance; it seems to have been waived by the 
opinion of the office afterward. "Currents 
of air," he says, "produced are no novelty, 
as is proven by the remarks filed by your- 
self on the 19th instant (I will observe that 
I could find no such admission, and there- 
fore there was no such evidence as afCecting 
Mr. Schooley), and therefore all to which 
you could be admitted to have a claim, pro- 
vided the device proves new upon further 
examination, would be for a process of cur- 
ing meats by means, of circulating currents 
of air, artificially dried by ice, after it is ad- 
mitted through the room where the curing 
takes place, substantially as and for the 
purposes set forth." 

As a patent was granted, the office upon 
further examination, must have been satis- 
fied that the device claimed by Mr. Schooley 
was new, and the patent was not simply for 
curing meats, but also for preserving provi- 
sions and fruits, as originally claimed. 

In the letter of February 14, 1855, of Mr. 
Stoughton, for John 0. Schooley, he says: 
"I have the honor to acknowledge the receipt 
of your letter of the 22d (February), return- 
ing the specification of John C Schooley, for 
corrections, as suggested. I have to request 
that the following amendments may be sub- 
stituted for those presented in my letter of 
the 16th instant." It will be found that 
those go far beyond what was stated by the 
commissioner in his letter of February 22, 
as to what Mr. Schooley would be entitled to; 
instead of being a process for curing meat 
only, It is a "process for curing meats, fruits, 
and other provisions, by means of circulat- 
ing currents of air artificially dried by ice. 
or its equivalent, through the room wherein 
the curing takes place." And then in the 
claim, having given a full description, he 
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says: "What in my tavention I claim as 
new, and desire to claim, is a process for cur- 
ing meats and preseiTinj? fruits and pro- 
visions by means of currents of air, artifi- 
cially dried by ice or its equivalents, through 
the room wherein the curing takes place," 
which is precisely, I think, as stated in the 
specification now produced. It is ti*ue that 
Schooley's attorney made the statement that 
Schooley's improvement, as applicable to Ice- 
chests and refrigerators, was stricken out 
from the original specification; but was this 
an admission that it was not applicable to 
ice-chests and refrigerators? When it was 
stricken out. does not plainly appear, but I 
think it must be inferred tliat it was when 
he first proposed it, with a view to suit the 
office and to procure a patent, which, without 
inserting these words, would. In law. ex- 
tend to refrigerators, if in fact the invention 
was applicable to refrigei-ators. The strik- 
ing out or inserting of a fact that the im- 
provement was applicable to refrigerators, 
could not affect the invention particularly. 
It would rather seem to me to be a device 
of the attorney, with a hope thereby to over- 
come the objections of the commissioner. 

It is tnie it is said that the claim will be 
reserved for a future day, and if this prop- 
osition had been then accepted, and the 
patent granted upon this understanding, 
there might be some reason to estop Mx\ 
Schooley; but the patent was granted be- 
cause the office was satisfied that the inven- 
tion of Schooley to cure meats and presei-ve 
fruits and provisions was new, and whether 
in fact it was applicable to domestic refrig- 
erators, was a question of law depending 
upon the fact whether it was applicable to 
domestic refrigerators. 

If Mr. Schooley is the inventor of the de- 
vices set forth in this patent, and it Is ap- 
plicable to domestic refrigerators, then to 
protect him in the rights secured to him by 
the patent, that is, to secure to him a monop- 
oly of this new mode of curing meats and 
preserving fruits and provisions, as stated 
in this specification, no person could be al- 
lowed to use it in any domestic refrigerator 
■without infringing upon the patent. 

It is true that Mr. Schooley afterward made 
application for a patent to presei-ve fruits 
and provisions and other things, in which he 
sets forth the same mode; and this was 
shortly after the patent was granted, and 
no doubt under the advice that if he could 
obtain such a patent, it would remove all 
difficulty. 

There is no doubt also, that Mr. Schooley 
had this in contemplation, from what is stat- 
ed in the original specification, viz: that it 
was applicable, and he intended to make it 
applicable, to domestic refrigerators. It is 
not, therefore, an after-thought on his part, 
and the application was made as particularly 
applicable to domestic refrigerators alone, 
and to portable refrigerators; while the other 
one was more particularly applicable to pork 
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houses. This latter application was refused 
by the commissioner, because he had al- 
ready obtained a patent for the same process 
as applicable to the curing of meats, and that 
he could not have two patents for the same 
process because for different purposes. If, 
therefore, there has been any fraud, it seems 
to be a fraud on Mr. Schooley. If there was 
an agreement, as there was according to tlio 
line of argument on the side of the defense, 
between him and the commissioner, that he 
should reserve this for a future application, 
and therefore that it was to be left out of 
that patent, and the application was made a 
very short time afterward and refused, be- 
cause he had already given him a patent 
for the same process, it would seem to be a 
fraud on Mr. Schooley; but I do not undi^r- 
stand that there was an agreement of this 
kind between the commissioner and Mr. 
Schooley. It would be so understood if the 
objection to granting the patent had been be- 
cause it had been made applicable in the 
specification to domestic refrigerators, but it 
was because it contained no patentable novel- 
ty. Therefore, the question is now what this 
patent is for, and we must decide that upon 
the construction of the language of the spec- 
ification itself; it is not to be controlled by 
this correspondence. I admitted it. with 
great doubts, but I thought if it was so clear 
as was stated when it was offered, that I 
did not see well how I could refuse to admit 
it It Is so inconclusive, however, that it can 
not control what appears upon the face of 
the patent itself. 

Again, there is no doubt in my mind, that 
the invention is fully set forth in the spec- 
ification; and if that is in fact applicable to 
domestic refrigerators, then it can not be 
used in domestic refrigerators by others 
without infringing upon the rights of the 
patentee. If the patent avers the invention 
of Mr. Schooley, it is then for the court and 
jury to say whether this is an infringement 
(by Mr. Winship) upon that invention, and 
that is the question which is sent here to be 
tried. 

I feel one satisfaction, at least, in thus 
determining; that I do not cut the case 
short, but leave the questions of novelty and 
infringement to be tried by the jury. I am 
satisfied as to what the invention is, and 
that the patent does sufficiently cover the 
invention. For me to say that it shall not 
extend to domestic refrigeratoi-s when it may 
extend to domestic refi-igeratoi-s. would be 
stultifying myself, and doing violence to the 
rights of the parties. The ease, therefore, 
must proceed. 

The charge of the court to the jury was In 
accordance with the foregoing opinion. A 
smgle paragraph only is here inserted: 

PITMAN, District Judge (charging jury). 
* * * It was suggested, that although 
this invention might have previously exist- 
ed in reference to refrigerators, yet, as ap- 
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plicable to a pork house, it might be the 
subject of a patent. I think otherwise, 
gentlemen, and so 1 think did the commis- 
sioner, who refused the patent at first, be- 
cause known, as he supposed, in refr'sera- 
tors, and granted it afterward, as he 'must 
have been satisfied, upon further examina- 
tion, that it was not so. You are therefore 
to consider this as a patent for a mode of 
curing meat and preserving fi*uits and pro- 
visions by means of ice, as stated and speci- 
fied in the specification of the patent, what- 
ever form or structure of boxes may be used. 
If the same thing that is described in Mr. 
Schooley's patent ig done in substantially the 
same way. It is not denied that Mr. Sehool- 
ey is the inventor of a new method as ap- 
plicable to pork houses, but his patent goes 
beyond this; he states that it was particular- 
ly applicable to pork houses, which is an 
Inference that it was applicable to other 
things. He was not obliged to state every- 
thing to which it is applicable, in order to be 
protected in the enjoyment of the exclusive 
right to eveiTthing to which it is applicable, 
as a mode of curing meats and preserving 
provisions substantially in thie mode de- 
scribed. 
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PIITB V. PROVIDENCE & W. R. CO. et al. 

U Holmes, 445; i 1 Ban. & A. Pat. Cas. 560; 
6 O. G. 575.] 

Circuit C«urt, D. Rhode Island. Oct. 15, 1874. 

Patents— lift'ttiKGESiENT— Spark Arkester and 
Consumer. 

1. An invention of a spark arrester and con- 
sumer for locomotives, which consists in the 
combination of a blast-pipe with a retum-flue, so 
arranged that the sparks are driven by the blast 
in a continuous current through the flue from 
the smoke-pipe back into the fire-chamber with- 
out resting, is not anticipated by prior spark- 
arresters which, though in some respects of con- 
struction the same, were not practicaUy effectual 
to produce a continuous current carrying the 
sparks into the fire-chamber without resting. 

2. A patent for a spark arrester and consumer 
for locomotives, which consists in the combina- 
tion of a blast-pipe with a return-flue, so ar- 
ranged that the sparks, &c., are driven by the 
blast in a continuous current through the flue 
from the smoke-pipe back into the fire-chamber, 
is infringed by the use of a spark arrester and 
consumer consisting of a blast-pipe and two re- 
turn-flues, so arranged that the sparks are car- 
ried by the blast into the fire-chamber in a con- 

'tinuous current through the flues without rest- 
ing, although the current is accelerated, and the 
combustion of the returned sparks is aided, by 
a. current of air brought into the return-flues by 
tin additional device, 

[This was a bill in equits' by Charles F. 
Pike against the Providence & Worcester 
■Railroad Company and others, to enjoin the 
infringement of letters patent No. 120,638, 

1 [Reported by Jabez S. Holmes, Esq., and 
here reprinted by permission.] 
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granted to G. H. Griggs, November 7, 1871, 
reissued September 10, 1872, Nos. 5,050 and 
5,051.] 

B. F. Thurston, for complainant 
Thomas H. Dodge and W. H. Clifford, for 
defendants. 

SHEPIiEY, Circuit Judge. The invention 
in question in this case relates to improve- 
ments in spark-arresters and consumers for 
locomotive engines. 

The complainant is the assignee of letters- 
patent No. 120,637, granted November 7, 1871, 
to George H. Griggs, and reissued in two di- 
visions September 10, 1872; division A, No. 
5,050, being for the method of controlling, 
driving, and finally utilizing as fuel the sparks 
or unconsumed products of combustion, which 
are driven from a smoke-pipe or smoke-arch 
by a forced blast discharged therein, by com- 
bining a continuous return-flue connecting the 
smoke-stack with the fire-chamber, with a 
compound blast-pipe, and by arranging the 
mouth of the retum-flue at tlie stack adja- 
cent to and coincident with the exit aperture 
of the blast-pipe, whereby a portion of the 
compound blast, composed geneniUy of steam, 
air, gas, smoke, and cinders, may be utilized 
again as fuel, thus effecting a considerable 
saving, as a large portion of the material is 
combustible. 

To accomplish this result, Griggs, making 
use of the compound blast-pipe, which was 
well known and in common use, places at the 
exit aperture of the blast-pipe adjacent to, 
and coincident with it, a bell-shaped mouth of 
a return-flue, leading downwards and Imclv- 
Avards into the fire-chamber, whereby a por- 
tion of the compound blast with the sparks is 
driven into the retum-flue, and through that 
into the fire-chamber, by the force and pres- 
sure of succeeding portions of the blast. 

The first claim, in division B (No. 5,051), of 
his patent, is for "the combination of the com- 
pound blast-pipe, with a spark or return flue 
commimicating with the fire-chamber, provid- 
ed witl^ a bell-shaped mouth, which is located 
above, adjacent to, and coincident with the 
exit aperture of the blast-pipe, substantially 
as and for the purpose, specified." There was 
a barrel-netting connecting the compound 
blast-pipe with the bell-shaped mouth of the 
spark-flue, for the necessary escape of the 
smoke, and a portion of the steam and gas 
from the blast-pipe, and this combination is 
also the subject of a distinct claim in the pat- 
ent 

From the history of the a.rt as proved by 
the evidence in the record in tliis case, and 
as stated by Griggs in the disclaimers in his 
specifications, it is clear that his invention 
consisted in the combination with the com- 
pound blast-pipe of the desa-ibed bell-mouthed 
return-flue, opei-ating together in such a man- 
ner that the sparks were driven into the 
mouth of and through said flue in a contin- 
uous current without resting, into the fire- 
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chamber, by tiie force of the continuous ae- 
tiou of tbe blast. The inventions of David 
Matthews and William Duff, relied upon by 
the defendants, did not anticipate the inven- 
tion of Griggs, for the reason, among others, 
that neither of them was effectual to secure 
a continuous current, driving the sparks from 
the blast-pipe to the fire-chamber without 
resting. In the Duff contrivance many of the 
sparks were landed in a chamber at the bot- 
tom of the smoke-arch, where they remained, 
and were never driven into the fire-bos. The 
Matthews contrivance, though having some 
features in common with the Griggs invention, 
differed from it in precisely those particulars 
which distinguish an incomplete and prac- 
tically unsuccessful attempt from a perfected 
invention. This is the history of the art in 
relation to most of the important discoveries 
and inventions of the present day. The want 
which the discoveiy or invention is to supply 
is first felt, and the genius of invention is 
aroused, and the thoughts and efforts of In- 
ventors are directed in a particular channel. 
When one achieves success, it not infrequent- 
ly appears that prior inventors have been 
travelling in the same path, and in the light 
of his success we look back with wonder at 
the omission of those who started earlier in 
the race to take the last short step which 
separated tliem from the goal. But it is the 
last step in the race of discovery or invention 
that counts, and he who first crosses the di- 
viding line between experiment and success 
wins the prize over those who, having start- 
ed earlier in the race, are but a single step 
behind at the goal. TTie inventions other 
than those of Duff and Matthews, set up in 
the answer as anticipating the invention of 
Griggs, were but little relied on at the argu- 
ment. 

The proof of infringement relied upon is in 
the evidence that defendants use locomotives 
furnished with spark-consumers constructed 
under the several letters-patent granted to 
Hawkes and Paine, under which patents they 
are licensed. The contrivances used by the 
defendants to arrest and consume the sparks 
are a compound blast-pipe substantially like 
the complainant's, and a return-flue communi- 
cating with the fire-chamber. Although this 
return-flue is not provided with the same bell- 
shaped mouth located above, adjacent to, and 
coincident with, the exit aperture of the blast- 
pipe, as in the Griggs patent, it has what is 
a clear equivalent therefor. In the Griggs 
patent the cm-rent from the blast-pipe is re- 
ceived into the bell-shaped mouth, and de- 
flected in one direction only, into a tubular 
or cylindrical return-flue. In the spark ar- 
resters and consumers used by the defendants, 
the current from the blast-pipe is received on 
a cone and deflector, making together a bell- 
shaped deflector, itself deflected so as to de- 
flect the sparlcs in all directions outward and 
downward into an annular chamber smTound- 
ing the blast-pipe, which annular chamber ter- 
minates in two tubes passing thi-ough the boil- 
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I er and connecting with the fire-bos. Connect- 
ed with these tubes are tubes or pipes with 
a funnel-shaped opening in front of the en- 
gine, through which atmospheric air can enter 
and pass through the return-flue into the fire- 
box, fo aid in the combustion of the gases 
and sparks returned through the flue. 

It is apparent from this comparison, that 
the conti'ivance of Hawkes and Paine is sub- 
stantially the same as that described in divi- 
sion A, and in the fii-st claim of division B, 
of the Griggs patent, if the sparks, &c., are 
driven by the former as in the latter, by the 
force of the continuous action of the blast 
without resting, through the flue and into the 
fii*e-chamber. Defendants contend that in the 
Hawkes and Paine "sparker" the sparks are 
not thus driven through the flue by the con- 
tinuous action of the blast, but aat they fall 
into the annular chamber, and are di'awn 
down the pipes connecting the annular cham- 
ber with the return-flue which passes through 
the boiler by the action of the current created 
by the force of the air. If the facts sustain 
this position, it would in law constitute a 
good defence to the charge of infringement. 
The fact that in the Griggs invention the 
sparlcs are driven in a continuous current, 
without resting or accumulating on the way 
from the compound blast-pipe into and through 
the return-flue to the fire-chamber, constitutes, 
as we have before seen, an essential element 
in the Griggs invention. The question re- 
duces itself, therefore, to one of fact, wheth- 
er they are so driven in the Hawkes and 
Paine arrester, as we have already seen that 
the Hawkes and Paine arrester combhies all 
the other elements of the first claim of divi- 
sion B in the Griggs patent 

That the current is assisted and accelerated 
in the Hawkes and Paine return-flue by the 
operation of the current of air introduced 
from the funnel-shaped openings at the front 
of the smoke-arch is undoubtedly true. Such 
introduction of atmospheric air into the re- 
turn current undoubtedly aids in the combus- 
tion of the returned gases and spai-ks in the 
fire-box. To that extent it is probably an 
improvement on the Griggs. But if the sparks 
are also driven by the continuous action of 
the compound blast, then it possesses all the 
elements of the Griggs invention aud combina- 
tion, even if a valuable improvement be add- 
ed thereto. From the evidence in the record 
of the results of actual experiments made by 
running locomotives with the Hawkes and , 
Paine "sparker" attached, and with the cur- * 
rent cut off from the funnel-shaped openings, 
and from the effect of tlie abrasion produced 
by the percussive action of the sparks in that 
portion of the copper tube in the Hawkes 
and Paine "sparkei-" against which the current 
bearing the sparks downward would strike 
most forcibly, I think it is clearly demonstrat- 
ed that the sparks are driven downward and 
backward in a continuous current through the 
return-flue, without resting, by the continuous 
action of the blast from tlie blast-pipe to the 
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fire-box, and therefore I conclude that the 
charge of infringement is established. De- 
cree for injunction and account. 



Case No. 11,164. 

PIKE et al. v. WASSBLI. et al. 

[2 Dill. Su5.]i 

Oircnit Court, E. D. Arkansas. 1873.2 

Confiscation Act — Effect op Forfeiture op 
Life Estate in Lanhs op the Ofpbndek. 

1. Under the confiscation act of congress of 
July 17, 1862 (12 Stat. 589), no interest in land 
could be forfeited which would extend beyond 
the life of the offender. 

2. Where, under said act, a decree was entered 
condemning as forfeited real estate for and dur- 
ing the life of the owner thereof, his children 
cannot, during his life-time, file a bill to ques- 
tion the validity of subsequent sales on execution 
against the father of his reversionary estate in 
the property. 

3. A decree condemning as forfeited an estate 
for the life of the owner does not immediately 
cast the entire beneficial estate in the property 
upon his children so as to make them, while he 
is still living, his heirs. 

The plaintiffs [Luther H. Pike and others] 
describe themselves in the bill of complaint 
as "the children and heirs-at-law of Albert 
Pike, who was formerly a citizen of the state 
of Arkansas, but is now a citizen of the 
state of Tennessee, residing in the city of 
"Washington," in. the District of Columbia. 
The bill sets forth that on the 17th day of 
July, 1862, their father was seized, in fee of 
certain real estate in the city of Little Kock, 
and that at the date of the passage by con- 
gress of the confiscation act of July 17th, 
1862 (12 Stat. 589), and subsequently the said 
Albert Pike was a general in the Confederate 
army, and that after his resignation as such 
officer he afterwards, to-wit, on the 16th day 
of February, 1865, acted as judge of the su- 
preme court of the state of Arkansas, after 
the passage by that state of the ordinance 
of secession, and at a time when the said 
state was acting under the constitution of 
the Confederate States; that on the said 
16th day of February, 1865, the marshal of 
the United States seized the real estate of the 
said Albert Pike, described in the bill, under 
the said confiscation act, and on due pro- 
ceedings had the district court of the United 
States for the Eastern district of Arkansas, 
on the 5th day of April, 1865, entered a de- 
cree condemning and forfeiting to the Unit- 
ed States the interest and estate of the said 
Albert Pike in and to said real estate for and 
during the natural life of the said Albert 
Pike, and directing the same to be sold for 
the benefit of the United States. It is shown 
that the said life interest was subsequently 
May 1st, 1865, sold and conveyed by the mar- 
shal. About the time said real estate was so 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 

2 [Reversed in 94 U. S. 711.] 

J9FED.CAB. — 44 
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seized, several actions at law were com- 
menced by attachment in the state court 
against Albert Pike, and at the September 
term, 1865, judgments were rendered there- 
in against him, on an appearance entered by 
his son, Luther H. one of the present com- 
plainants. The bill avers that this appear- 
ance was never authorized by the said Al- 
bert, and that the defendant, John Wassell, 
fraudulently induced the said Luther H. to 
enter it. and waive service by publication. 
At the April term, 1867, the real estate of the 
said Albert Pike, which had been seized as 
aforesaid by the marshal and condemned as 
forfeited by the United States district court, 
being the same which had been attached in 
said actions in the state court, was sold on 
executions issued on said judgments render- 
ed in the state court, to the defendant. It is . 
averred in the bill that this sale was for an 
inadequate price, but this is denied in the 
answer. 

The bill contains also averments tending 
to show an equity or right in favor of Albert 
Pike or his heirs, if the plaintiffs are such, 
arising out of an alleged agreement between 
the defendant, TTassell, and the said Luther 
H. Pllce, acting as attorney of Albert Pike, 
in respect to the said judgments and execu- 
tion sales thereunder, but in the view taken 
by the court it is not necessary to state this 
portion of the case at any greater length. 
The defendant subsequently became the 
owner of the life estate or interest which 
was sold by the marshal under the confisca- 
tion decree, and claims thus to be seized in 
fee of the whole estate in the lots in contro- 
versy. The bill admits the validity of the 
confiscation proceedings, and that the life 
estate of the said Albert Pike was sold, and 
this is also admitted by the defendant. But 
the bill denies the validity of the judgments 
against Albert Pike, rendered by the state 
court, and the validity of the execution sales 
and sheriff's deeds thereunder. On the other 
hand, the answer, which is made also a cross 
bill, insists upon the validity of said judg- 
ments and execution sales. The bill pro- 
ceeds on the theory that the plaintiffs, as the 
heirs-at-Iaw of Albert Pike, are the owners 
of the reversion after the determination of 
the life estate, condemned and sold by the 
United States, and the object of the biU Is 
to compel the defendant, as the tenant for 
life, out of the rents, to keep down the taxes, 
and properly to care for and preserve the 
property. 

The pleadings and exhibits are voluminous, 
but this outline of the case is sufficient for 
an undei-standing of the question decided by 
the court. 

A. H. Garland and Dodge & Johnson, for 
plaintiffs. 

T, D. W. Yonley and Wassell & Moore, 
for defendants, 

DILLON, Circuit Judge. Both parties 
agree that Albert Pike was seized in fee of 
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the lots in controvei'sy, and that the United 
States condemned and sold only an estate 
therein for and during liis natural life. Both 
parties admit that the proceeding was valid, 
and that to this extent the title of Albert 
Pike was divested and is now in the defend- 
ant. It is stated in the bill that Albert Pike 
is still living. The substantial point in dis- 
pute is as to the ownership of the reversion, 
or of the estate other than life estate which 
was forfeited to and sold by the United 
States under the act of July 17th, 1862. The 
defendant claims this reversionary estate im- 
der the execution sales by the sheriff. The 
plaintiffs claim the same estate as "the chil- 
dren and heirs-at-law" of their father. As 
the plaintiffs claim only as lieii"S, it follows 
that if they are not now the heirs of Albert 
Pike, the foundation of the relief sought by 
the bill fails. Their case rests, and rests 
alone, upon this proposition. This their coun- 
sel concede in argument They insist that 
the decree of condemnation and sale, though 
it was but of the life estate of Albert Pike, 
deprived him of all beneficial interest in the 
property and cast the descent or eli'ected a 
settlement of it upon his lawful heirs, the 
same as though he were dead, and that it 
does this so effectually as to disable the 
father or ancestor from making any convey- 
ance of the reversion to othei-s, or from mak- 
ing any disposition of it by Avill, and so to 
prevent his creditors from seizing and selling 
it upon judicial process. Accordingly the 
plaintiffs' counsel in their printed argument 
say: "The theory of the bill is, the confisca- 
tion swept away Albert Pike's interest in 
the property, but in view of the constitution- 
al provision as to attainder, the right of his 
heirs was protected, and upon them, under 
this constitutional provision, the confiscation 
threw the property, after his death, regard- 
less of aU events that occurred after he, Al- 
bert Pike, entered the army against the 
United States. In other words, the law not 
only divests him of his estate for life, but 
casts the descent and fixes It upon his heirs." 

The pi-oceedings to condemn the property 
were had under the confiscation act, and un- 
der that no interest in real estate could be 
forfeited which would outlast the life of the 
offender. Bigelow v. Forrest, 9 Wall. [76 
U. S.] 339. Not only so, but nothing was 
condemned and sold, except an iutei'est for 
the life of Albert Pike. 

No authoritative construction of the confis- 
cation act has been produced to sustain the 
theory upon which the bill rests, and upon 
the best consideration I have been able to 
give to the subject, I find nothing to sup- 
port it, either in the language of the act, or 
in its policy, or in the general principles of 
the law. It is a solecism to say that the 
plaintiffs are the heirs of their father, who 
is still living; and if they were or could be 
such heirs, it would be remarkable if they 
would take the propertj' by operation of 
law, discharged of their ancestor's debts. 



I But I place my decision upon the sole ground 
that the plaintiffs, during the life of their 
father, are not his heirs, and are not now en- 
titled to be considered as the reversionei*s or 
possessed of any estate in this property. 
This view, if sound, is decisive of the case, 
and on this ground alone the bill will be dis- 
missed. If the judgments in the state court, 
or the execution sales thereunder, are void, 
they may be attacked by Albert Pike. And 
so if there is any equity or right, by reason 
of the alleged understanding or agreement 
with the defendant, Wassell, it exists in 
favor of Albert Pike, and cannot be asserted 
by the plaintiffs as his heirs during his life. 
As the plaintiffs have no present interest in 
the property, and may never be the heirs of 
the said Albert Pike, it follows that the cross 
bill founded upon the asserted validity of 
the execution sales presents matters which 
cannot be adjudicated between the parties 
to this suit. The result is that a decree must 
be entered dismissing both the original and 
cross bill. Decree accordingly. 

[On appeal to the supreme court, the decree 
of this court was reversed. 94 U. S. 711.] 

As to validity of proceedings and decrees un- 
der the act of July 17, 1862, see Brown v. Hiatt 
[Case No. 2,011]; on appeal, 15 Wall. [82 U. 
S.] 177. 
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Case ISTo. 11,165. 

PILES V. PLUM et al. 

[2 Cranch, C. 0. 32.] i 

Circuit Court, District of Columbia. Nov. 
Term. 1811. 

WiTstss — Competency of Parties to Joint 
Action. 

In a joint action of trespass against two de- 
fendants, if they plead severally, they may be 
mutually examined as witnesses for each other. 
Quajre. 

Trespass for beating a mare, and breaking 
her leg with an axe, so that she died. 

The defendants, Plum and Swann, had been 
taken different times, and had pleaded sever- 
ally. 

Mr. Taylor and E. J. Lee, for defendants, 
offered to examine the defendant Swann as a 
witness for Plum, the other defendant. 

The plaintiff 's counsel, Mr. Swann, objected; 
and contended that there could be but one 
judgment, altliough the verdicts might be sev- 
eral. 

THE COURT, with some hesitation (FITZ- 
HUGH, Circuit Judge, absent,) permitted the 
defendant Swann to be examined. See U. S. 
V. Pawling, in the supreme court of the United 
States, 4 Cranch [S U. S.] 221; Harper v. 
Smith [Case No. 6,092], In this court at July 
term, 1808; U. S. v. Hunter [Id. 15,425], at 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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NoTember term. 1807; and TJ. S. v. Abbot [Id. 
14,415], in the district court But see below, 
Jolinson V. Cliapman [Id. T.STS]. 
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The PILGRIM. 

[Cited in Pent t. The Ocean Belle, Case No. 
10,961. Nowhere reported; opinion not now 
accessible.] 

Case Wo. 11,167. 

PILLOW V. ROBERTS. 
[See Case No. 11,909.] 
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Case Wo. 11,168. 

The PILOT. 

[1 Biss. 159.] 1 

Circuit Court, D. Michigan. June Term, 1857.2 

Rules op Navigation — Exceptions — Steam ek 
Meetino Sail Vessel— Answer — When Scf- 
piciENT— When Sailing Vessel Should Change 
Her Course. 

1. There are exceptions to the general rules 
of navigatiou, for which no regulations can be 
provided. Under such circumstances each ves- 
sel should be managed with care and skill, to 
avoid a collision, and if there be a failure to do 
this, though a vessel be within the rule, she 
can claim no damages for injuries received. A 
strict adherence to the rule, wliich necessarily 
leads to a collision, afEords no excuse to a ves- 
sel. 

, 2. A steamer is xequired to give way to a sail 
vessel^ yet, if she cannot do so without peril, 
the sail vessel must avoid her. It is no objection 
to the jurisdiction, that the sail vessel was less 
than twen^ tons burden, nor that the collision 
was near the Canada shore. 

3. An answer which sets up facts constituting 
negligence is sufficient, though no fault be form- 
ally diarged. The rules of pleading in admiral- 
ty are less technical than at law. 

. 4. The master of a steamer has a right to ex- 
pect that an approaching sail vessel will change 
her course if she can do so without risk, and any 
other course will involve danger of collision. 

■ 5. No sail vessel which recklessly attempts to 
cross the line of a steamer when there is no ne- 
cessity for doing so, and when the steamer could 
not give way without encountering peril, can be 
cntitied to recover for an injury received. 

[Appeal from district court of the United 
States for the district of Michigan.] 
In admiralty. 

Mr. Newberry, for libellant 
Mi\ Duffield, for respondent 

McLEAN, Circuit Justice. The schooner 
Pilot, being on a voyage down the Lakes 
from Ellen creek, on Lake Huron, to Eangs- 
burgU, on Lake Erie, on the 10th of June, 
1856, at about half-past eleven in the fore- 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 

2 [Revei-sing Case No. 8,S49.] 



noon, the wind blowing from the south-east, 
was beating down the Detroit river, and 
while steering from the American to the 
Canada side of the river, a little below Bois 
Blanc Island, the steamboat Pearl ran into 
the Pilot, cut through her hull, shear, bul- 
warks, decks and rigging, and destroyed her 
cargo in part, and caused her to fill with wa- 
ter so as to be damaged. 

It is alleged in the libel that at the time of 
the collision, it was broad daylight; that the 
schooner kept her course, as she was bound 
to do, and that the collision occurred near the 
Canada bank, there being suflBcient space 
for the Pearl to have passed the schooner, 
as the chaimel there is nearly half a mile 
wide, but she made no effort to avoid the 
schooner. 

The answer states that the Pearl, being on 
a trip up the Detroit river to Detroit, when 
near to Maiden saw the schooner beating 
down the river and heading towards the 
Canada shore, nearly abreast of the buoy, 
which was upon the shoal ofE Fort Maiden; 
that the brig America, at the same time, oc- 
cupied the center of the channel nearly 
abreast of the schooner, holding up the river, 
and when the schooner was about five hun- 
di-ed feet from the Pearl, her helm was port- 
ed and engine checked, and immediately aft- 
erwards her helm was put hard a-port, and 
her engine stopped; that the Pilot at that 
time was close upon the channel bank, so 
that it was supposed she would heave in 
stays, to avoid running on the shore: that 
the master of the Pearl intended toi run in- 
side of the Pilot, steering close to the channel 
bank; that he adopted that course .because 
the Pearl was long, sharp, and difficult to 
steer, and if he had attempted to pass the 
right side of the Pilot, and it had gone about, 
a, collision between the Pearl and the Pilot, 
or the brig would have been unavoidable. 

', The channel at the place of collision is be- 
tween one-half and ^a quarter of a mile 
wide. The master of tiie Pilot says tlie brig 
was in about the middle of the river, sailing 
lip the stream; there might have been, he 
says, fifteen or twenty rods between us. Had 
the Pearl put her helm a-starboard, a few 
minutes before the collision, he says, she 
would have passed our stern. 

John Gary, master of the brig, says: "About 
mid-day when I was abreast of Fort Maiden, 
I saw a small vessel beating down to the 
leeward of me. She was by the wind, with 
her starboard tacks aboard. At that .time 
my vessel was about one-half the way across 
the channel from the forjL I was not cer- 
tain from the position of the two vessels, 
that I should go clear of her. I called to her 
and asked her to go about Some kind of an 
answer was made to me, which I did not un- 
derstand. He did not go about He stood 
along and just cleared our jib-boom. I think 
the vessel was the Pilot After passing our 
bow she came up partly in the wind, and I 
supposed she intended to go about tout then 
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he up helm again, and kept her off with a 
good, full on her and sweeping down the 
cun-ent, the steamer Pearl ran foul of her, 
striking her near her main rigging. At the 
time of the collision, the Pearl was backing 
her engine. The two vessels were more than 
the Pearl's length apait, when the Pearl 
stopped her engine. Except the backing, he 
obsei-ved no effort of the Pearl to keep out of 
the way. Prior to the collision, my vessel 
was between the Pearl and schooner, so that 
the schooner could not have been seen from 
the Pearl. The collision occurred in slack 
water, close to the channel bank. The Pearl 
was mnning so close to the bank that she 
could go no further to the right. The Pilot, 
I think, was right on the channel bank, 
near the buoy, at the time of the collision. 
The Pearl could not have changed her 
course to the right, and had she passed to the 
left, when the schooner first came round my 
bow, by starboarding her" helm, it was an 
even chance to avoid a collision either way. 
I saw it was a pretty bad smash-up." 

The damages in this ease are but of small 
amount, but the decision, it appears to me, 
involves an important principle. It is wheth- 
er the facts of the case do not constitute an 
exception to the general rule of navigation, 
as laid down by the supreme <;om't After 
much reflection I have come to the conclu- 
sion, tiiat under the circumstances, the 
steamer was not in fault in keeping her 
course. 

To all general rules there are exceptions, 
arising from the nature of the case, and to 
which a general regulation can have no ap- 
plication. In such a case each master or 
officer in command is bound to act under the 
exigencies, with that skillful seamanship 
which the officers of each vessel are sup- 
posed to possess, and especially the masters. 

In the case of St. John v. Paine, 10 How. 
' [51 U. S,] 557, the court says, of sailing ves- 
sels: "A vessel that has the wind free, or 
sailing before or with the wind, must get 
out of the way of a vessel that is close-haul- 
ed, or sailing by or against it; and the vessel 
on the starboard tack has a right to keep her 
coui-se; and the one on the larboard tack must 
gi-v6 way, or be answerable for the conse- 
quences." And, further: "Steam vessels are 
x*egarded ' in the light of vessels navigating 
with a fair wind, and are always under obli- 
gations to do whatever a sailing vessel going 
free or with a fair wind would be required 
to do, under similar circumstances. Their 
obligation extends still f uilher, because they 
possess a power to avoid the collision, not 
belonging to sailing vessels, even with a free 
wind, the master having the steamer under 
his command, both by altering the helm and 
stopping the engines. * * "=■ As a general 
rule, therefore, when meeting a sailing ves- 
sel, whether close-hauled or with the wind 
free, the latter has a right to keep her course, 
and It Is the duty of the steamer to adopt 
such precautions as will avoid her." 



But in the same case, the court says: 
"These rules have th^r exceptions in ex- 
treme cases, depending upon the special cir- 
cumstances of the case; and in respect to 
which no general rule can be laid down or 
applied. Either vessel may find hei-self in a 
position at the time, when it would be im- 
possible to confoi-m to them, without certain 
peril to herself or a collision with the ap- 
proaching vessel. Under such circumstan- 
ces the master must necessarily be thrown 
upon the resources of his own judgment and 
skill, in extricating his own vessel as well 
as the vessel approaching, from the impend- 
ing peril. These cases cannot be anticipated, 
and therefore cannot be provided for by any 
fixed regulation. They can only be examin- 
ed, and the management of the vessel ap- 
proved or condemned, as the case may arise." 

In the case of The Hope, 1 W. Rob. Adm. 
154, it was argued, that if it was in the pow- 
er of one of the vessels which came into col- 
lision to have avoided the collision by giv- 
ing way, she was bound to have done so, 
notwithstanding the rule of navigation. 
This the court admitted to be true, as a gen- 
eral proposition; and that no vessel should 
unnecessarily incur the probability of a col- 
lision, by a pertinacious adhei-ence to the 
strict rule of navigation. 

In the case of The Lady Anne, 15 Jur. 18, 
in answer to Dr. Lushington's questions, the 
Trinity masters said: "We admit that the 
general rule is, that where two vessels are 
close-hauled, the one on the larboard tack is 
to give way, and the one on the starboard 
tack to keep her luff; this rule does not ex- 
cuse the vessel on the starboard tack not 
taking other measures to prevent the col- 
lision, if circumstances render it necessary. 
In this case, we think the Lady Anne should 
have put her helm down, and have eased off 
the head sheets. These measures she did 
not adopt. Had this been done, we think the 
collision might have been avoided; therefore 
the Lady Anne is to blame." Dr. Lushing- 
ton adopted the view of the Trinity masters, 
and pronounced for the damage and costs. 

"The law recognizes no inflexible rule, the 
neglect of which by one party will dispense 
with tlie exercise of ordinary care or cau- 
tion in the other. A man is not at liberty 
to cast himself upon an obstruction, which 
has been made by the fault of another, and 
avail himself of it, if he does not use com- 
mon and ordinary caution to be in the right." 
"Two things must concur to support an 
action for a collision. It must be a collision 
by the act of the defendant, and no want 
of ordinary care to avoid it, on the part of 
the plaintiff." Sills v. Brown, 9 Car. & P. 
601. 

On the above principle I assume the 
ground, that the Pilot did not exercise that 
caution and skill which were necessary to 
enable her to recover damages in the case. 
In the answer, the Pearl does not charge the 
Pilot with fault in form, but the facts are 
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stated, from which the court cannot but 
see it did not avoid the collision when it 
might and should have done so. The rules 
of pleading in admiralty are less technical 
than at law. 

The Pearl was ascending the river on the 
Canada side, close to its channel bank. On 
the approach of the Pilot, at an angle, per- 
haps, of about forty-five degrees, crossing 
the bow of the Pearl, its helm was ported, 
ihrowiug its starboard wheel on the mud 
of the channel bank. She stopped her en- 
gine, and reversed its action. She could do 
no more than this with safety. 

It is said she might have thrown her helm, 
a-starboard, and passed the stern of the 
Pilot. This would, in all probability, have 
caused a collision with the Pilot or the 
brig, which was only a few hundred feet 
from the Pearl. The Pilot was heading from 
the American, towards the Canada shore; 
she was close-hauled to the wind, and, it is 
said, could not alter her course. The wind 
was light She was beating down the river, 
and could, in that mode, make progress only 
by an angular coui-se from one shore of the 
river to the other. This is admitted; but 
she could tack or hfeave in stays in any part 
of the river with as much ease and more 
certainty than when near to either shore. 
She might have drifted out of the river, 
by throwing her broadside to the current, 
or by using sufficient sail to keep her head 
to the current, so as to be carried by it 
stern fii-st When the wind is across the 
current, in tacking, there is great danger 
of missing stays on the lee shore. 

Could the master of the Peai-1, under the 
circumstances, suppose that the Pilot would 
continue her course across the river until 
she struck the Canada shore? Her destined 
port was a long distance below Maiden, and 
she had no occasion to land at that place. 
Such a supposition could only have been 
founded on the ignorance or perverseness of 
the master of the Pilot. On the contrary, 
the master of the Pearl did expect, and had 
a right to expect, under the circumstances, 
that the Pilot would turn about, as she 
might do without risk, before she approached 
the shore or came in collision with the Pearl. 
' The master of the brig is a disinterested 
and an intelligent witness. A want of skill 
in the master of the Pilot is shown, by cross- 
ing the bow of the brig so slowly as to touch 
her jib-boom. The master of the brig called 
on the Pilot to turn about, but he continued 
his course regardless of consequences. He 
only escaped a collision with the brig by a 
few feet. And seeing the position of the 
Pearl on tlie shore channel of the Canada 
side, the master of the brig said, to use his 
own words, he saw there "would be a pretty 
bad smash-up." So near was the Pilot to 
the Pearl, directly after she passed the bow 
of the brig, that the collision in a few min- 
utes occurred. The master of the Pearl did 
what he could to avoid a collision, except 



that of starboarding his helm, which would, 
in all probability, have brought his vessel 
in collision with the brig, and certainly with 
the Pilot, had she gone about, as every com- 
petent and prudent seaman would have 
done. 

Had there been no vessel to the larboard 
side of the Pearl, which would have been 
endangered by putting her lielm hard a-star- 
board, she should have done so, and passed 
the stern of the Pilot; but no master of a 
vessel, however small it may be, can be 
presumed to be so ignorant or recldess as to 
run into danger when he could avoid it. 
No sail vessel which recklessly attempts to 
cross the bow of a steamer, when there was 
no necessity for doing so, and when the 
steamer could not give way without encoun- 
tering peril, can be entitled to recover dam- 
ages for an injury so received. 

In The Santa Clans [Case No. 12,327], it 
was said by the court, that the question of 
culpable negligence is not determinable ab- 
solutely by any rule of nayigation; that 
these rules are not inflexible, and a vessel 
which adheres to them in form may still be 
at the same time guilty of a tortious injury 
to another which fails to observe them. It 
is eminently proper that a strict observance 
of any of these regulations should be avoid- 
ed, when there is a plain risk in adhering to 
them, and it is entirely in the power of 
either vessel to escape a collision by depart- 
ing from the methods provided by the rules. 
In the case of The Friends, 1 TV. Bob. Adm. 
478, Dr. Lusbington discusses the effect of ex- 
traordinaiy contingencies, and holds that they 
must afCord exceptions to the standing rule, 
however positive its teirms may be; and in 
that case admitted a vessel, though out of the 
required course, to recover damages sustained 
from a collision in that situation. 

The vessel claiming damages must show 
that she did not contribute to the collision. 
Admitting that the other vessel is not with- 
in the rule of navigation, she must be avoid- 
ed if it can be done by the exercise of a 
reasonable caution and skill. To run on a 
vessel, because she is not within the rule, 
taking no care to avoid her, though the 
colliding vessel be within the rule, is culpa- 
ble. The lilies of navigation are addressed, 
not only to intelligent persons, but to per- 
sons supposed to be skilled in seamanship; 
and they are to be observed in such manner 
as not, willingly or negligently, to inflict an 
injury, under the pretense of obsening the 
rule. 

It was objected to the jurisdiction in this 
case, that the Pilot is a vessel under twenty 
tons burden as provided in -the act of 1845 
(5 Stat. 726). That was a special act to au- 
thorize the "jurisdiction of the district. courts 
in matters of tort and contract, arising in, up- 
on, or concerning steamboats and other vessels 
of twenty tons burden and upwards, * * « 
on the lakes and navigable watej-s connect- 
ing said lakes, &c." But the admiratty Juris- 
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diction now exercised between two or more 
states, over navigable waters, is not derived 
from the act of 1845, but from the constitu- 
tion and the act of 1789 [1 Stat. 73], under 
which act the maritime jurisdiction extends 
to vessels of ten tons and upwards. 

It was also objected that the wrong com- 
plained of took place on the Canada shore, 
and without the jurisdiction of the United 
States. By our treaty with England, of 
1842, it is specially provided, that the chan- 
nels in the river Detroit on both sides of 
the Island Bois Blanc, and between that 
island and both the American and Canadian 
shores, and all the several channels and 
passages between the varioTis islands lying 
near the junction of the river St. Clair, with 
the lake of that name, shall be equally free 
and open to the ships, vessels and boats of 
both parties. 

For the reasons above stated, the decree 
in the above case is reversed, at the costs of 
the libellant 

NOTE. See The Delaware [Case No. 3,760]; 
The Empire State [Id. 4,474]. If the collision 
is occasioned by aa altei*ation of the course of 
the sailing vessel, it devolves upon her to prove 
the necessity or propriety of such movement. 
If by changing her course without necessity to 
cross the bow of a steamer, so near to the lat- 
ter, that stopoing and backing the engine did 
not avoid a collision, she cannot support an ac- 
tion for the damages thereby occasioned. The 
William Young [Id. 17,760]. 

"Where a vessel is tacking in a river or nar- 
row channel, a vessel approaching her under 
the pressure of an obligation to avoid her, has, 
in general, the right to assume that she will 
beat out her tack; but this presumption must 
yield to peculiar exigencies. The Vicksburg 
[Case No. 16,932.] A vessel has a right to as- 
sume that other vessels will act in obedience to 
statute regulations (The Ariadne [Id. 52oJ), and 
will beat out their tack (The Vicksburg [su- 
pra]). As to duty of sailing vessel to beat out 
her tack, see Whitney v. The Empire State 
[Case No. 17,586]. As to right so to do. The 
Argus [Id. 521]. 

Where a steamer and sailing vessel are ap- 
proaching each other on courses that may lead 
to a collision, the steamer cannot be excused for 
holding her way upon the hypothesis and belief, 
that the sailing vessel cannot with safety to her- 
self keep her tack, but must go about or come 
into the wind before they meet. The Washing- 
ton Irving [Case No. 17,243]. A sailing vessel 
has, however, no right to persist in her course 
in such a manner as to make a collision prob- 
able, or to drive the steamboat into danger or 
exposure in order to avoid her. The Cornelius 
C. Vanderbilt [Id. 3,235]. Nor is she entitled 
to impose upon the steamer the duty to guaran- 
tee her against a collision. The New Champion 
[Id. 10,146]. 



PILOT. The (GALLATIN v.). See Case No. 
5,199. 



PILOT-BOAT. 

[Note. Cases cited under this title will be 
found arranged in alphabetical order under the 
names of the vessels; e. g. "The Pilot-Boat 
Blossom. See Blossom."] 



PILOT NO. 2, The (FOSTER v.). See Case 
No. 4,980. 



PINCKNEY, The GENERAL C. O. See Oases 
Nos. 5,308 and &.309. 

PINE (WEST v.). See Case No, 17,423. 

PINGREE (UNITED STATES v.). See Case 
No. 16,050. 
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PINNES et al. v. ELY, 

[4 McLean, 173.] i 

Circuit Court, D. Ohio. July Term, 1846. 

Bills axd Notes— Agreement to Pay— Con- 
sidekatios. 

Two notes having been given, signed by Ely 
and Hawes, payable to Walden, Thomas & Co., 
the notes were indorsed by them, and also by 
David J. Ely, in blank. Afterward, David J. 
Ely agreed with Walden, Thomas & Co. on the 
delivery of the above notes, to pay the amount, 
as if he had indorsed the notes. Sdd, that he 
was liable, the surrender of the notes to him be- 
ing a valuable consideration. 

At law. 

Mr. Rankin, for plaintiffs. 
Mr. Hunter, for defendant. 

OPINION OF THE COURT. This is an 
action of assumpsit, brought [by Pinnes and 
Tuttle] against Ely, as indorser of two notes, 
one dated 10th of February, 1841, for ?2,o00, 
payable in twenty-four months, at the Bank 
of Port Gibson, and signed Ely & Hawes. 
The note of the same date, for $2,800, payable 
in thirty-six months, at the same bank, signed 
Ely & Hawes. Both notes were given, paya- 
ble to the order of Walden, Thomas & Co. 
The notes were indorsed by thorn, and also by 
David J. Ely, in blank. On the 3d of August, 
1841, the following agreement was made by 
the defendant with Walden, Thomas & Co. Aft- 
er referring to the notes above stated: "Now. 
in consideration of the above described notes, I 
have received from the said Walden, Thomas 
& Co., the foUowmg notes of Foster & Ely and 
David J. Ely, amounting to the sum of the 
above two notes. And the condition of the 
delivery of Foster & Ely's and my own indi- 
vidual notes to me, is this, that until the said 
notes of Ely & Hawes are fully paid, to the 
holders thereof, I am held and firmly bound to 
the said Walden, Thomas & Co., and hereby 
bind myself, my heu-s and executors, for the 
payment of the said two notes of Ely and 
Hawes, in the same mannei- and to the same 
extent in all respects as though the said two 
promissory notes had been drawn and made 
payable to my order, and by me indorsed to 
the said Walden, Thomas & Co." 

THE COURT instructed the jury that the 
above was a binding contract on David J. Ely, 
the same as if he had indorsed the two notes 
above stated, it having been entered into for 
a valuable consideration. 

The jury found for the plaintiffs and assessed 
the damages at §6,735. 



1 [Reported by Hon. John McLean, Circuit 
Justice.] 
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Case K"o. 11,170. 
In re PINTARD. 

[N. Y. Times, Sept. 21, 1839.] 
District Court, S. D. New York. Sept 20, 18o9. 

BaNKUUPTCY — PlJOCEEDINGS TO DISCOVER ASSETS 
— COMMEKCED AFTEU FlFTI YEAHS. 

[The lapse of fifty years after an assignment 
in bankruptcy should bar proceedings to discov- 
er assets not disposed of by the assignee.] 

In the matter of the estate of John Pintard, 
a banlanipt. 

On the 28th day of July, 1800, the commis- 
sioners of bankruptcy, under the bankrupt act 
of l&OO [2 Stat 19], declared John Pintard a 
bankrupt, and took possession of his estate, 
and on May 29, 1807, assigned the same to 
James Farquhar and Benjamin I. Moore, who 
on May 30th sold aJl the lands and tenements 
of the banlcrupt, situate in t^e counties of 
Ulster and Orange, in the state of New York, 
for §750. And now Louise Scroop and Thom- 
as L. Scroop present a petition to the court 
setting up these facts, and also stating that 
they are not infoi-med of any further or other 
action of the commissioners in the matter; 
that none of the commissioners or assignees 
are now living; that the bankrupt died June 
21, 1S44, and by his will devised all his es- 
tate to Andi-ew Warner, in trust for the peti- 
tioner Louise H. Scroop, who was a daughter 
of the< banlcrupt; and that the said trustee 
has since conveyed to her all said estate, and 
that thoy are informed that the sale of May 
30, 1807, was not of all the lands, &c., of the 
estate of the banlcrupt, but that the said trust 
still remains in pait unexecuted. They there- 
fore pray that the coiut will appoint some 
suitable persons, in place of said commission- 
ers and assignees, so that any remahiing in- 
terest and estate of the bankrupt may be dis- 
posed of, and the rights of the petitioners be 
ascertained and determined. 

BETTS, District Judge. A cardinal defect 
in the application is that it avers no fact over 
which this court can exercise jurisdiction. It 
appears by an exemplification of conveyances 
accompanying the petition, that, more than 
fifty years since, all the estate, interests and 
equities subsisting in the bankrupt at the time 
his bankruptcy was declared were, under the 
most comprehensive and absolute terms of 
gi-ant, formally conveyed by the commission- 
ers of banlu-uptey to regular assignees of tlie 
bankrupt, and that they also, at that distant 
period, divested themselves of specific por- 
tions of property by regular and solemn deed 
of grant. No action of the court, of its offi- 
cers, of tlie creditors of the banlcrapt, of him- 
Felf or of his personal representatives, is aver- 
red to have been taken in relation to the 
premises in now a lapse of more than half a 
century. That long unmoved silence, unex- 
plained, denotes that the interests once con- 
nected with the subject matter are now clos- 
ed and ban-ed forever. Courts of justice will 
never authorize their powers to be put in mo- 
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tion to resuscitate known rights, after having 
been allowed to sleep so long; much less can 
these powers be used in fishing for evidepce 
of claims not shown to have had a legal value 
or even an existence. The petitioners furnish 
no semblance of evidence that the assignees 
took any estate not fully administered upon, 
or that the bankrupt, at his decease, left any 
interest by his will which did not belong to 
his creditors. His heirs or devisees have no 
right to claim the interposition of the court 
to enforce, at this time, a performance of the 
trust east upon his assignees (supposing there 
was a dereliction of duty on their part), with- 
out first establishing that there is an inherit- 
ance yet outstanding, within the reach and 
control of the couit, which the court may 
have wielded and applied to their benefit, by 
reviving the bankrupt proceedings, and hav- 
ing them duly carried forward to completion. 
The prayer of the petitioners is accordingly 
denied. 



Case No. 11,171. 

PINTAUD V. GOODLOE. 

[Hempst 502.] i 

Circuit Court, D. Arkansas. April 10, 1847.2 

Vendor AND Pukchasek— Pdkchaseu's Acquikisg 
Betteh Title— Possession— Venuok's Lies. 

1. The vendor and vendee, and the purchasers 
from the vendee, stand in the relation of land- 
lord and tenant, and neither the vendee nor those 
claiming under him, are permitted to disavow 
the vendor's title. 

2. If they buy up a better title, or an outstand- 
ing title, where the vendor has been guilty of no 
fraud, it will enure to the benefit of the vendor, 
and he can only be compelled to refund the 
amount paid for the better title. 

3. Where a vendee enters into possession un- 
der the vendor, he will not be suffered to dispute 
the title of the latter, unless he yields up the 
possession. 

4. A vendor has a lien on the land for the 
purchase-money against the vendee, his heirs, 
privies in estate, and purchasers. 

5. This lien rests on the principle, that a per- 
son having acquired the estate of another, as be- 
tween them, ought not in conscience to be al- 
lowed to keep it and not pay the consideration 
money; and the lien attaches as a trust, whether 
the land be actually conveyed or contracted to 
be conveyed. 

6. A third person, having full knowledge that 
the estate has been so obtained, onght not to be 
permitted to keep it, without making such pay- 
ment, for it attaches to him also as a matter of 
conscience and duty. 

7. Where P. in the possession of public land, 
and having a right of preemption thereto, sold 
such land to R., who afterwards sold to G-. and 
the latter agreed with R. to pay P. the purchase- 
monev when P. should make him a good title, 
and G-. afterwards, by virtue of his possession, 
was able to and did obtain title in his own name, 
and then refused to pay P. the purchase-money, 
held that O. was responsible to P. for the pur- 
chase-money, and that P. also had a lien on the 
lands therefor, and which were decreed to be 
sold to discharge it 

1 [Reported by Samuel H. Hempstead, Esq.] 

2 [Affirmed in 12 How. (33 U. S.) 24.] 
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Bill in equity determinea in tlie circuit 
court. 

S. H. Hempstead, for complainant. 
Tlie case, as made out in the bill, is mostly 
admitted in the answer of [Archibald W.] 
Goodloe, and such allegations as lie has de- 
nied have been proved,— fully and conclu- 
sively proved. But Goodloe denies the equity 
of the bill, resting his defence principally, if 
not entirely, on the ground that, when [John 
M.] Pintard sold the lands mentioned in the 
biU to William Bodes on the 23d day of May, 
1S35, he had no title thereto,— was a mere 
trespasser; "masmueh," says his answer, "as 
he, Pintard, never settled on said land in 
time to be entitled to preemption under the 
act of the year 1834" [4 Stat. 67S], thus con- 
ceding, if such settlement was made, that 
Pintard had a title, subject to sale. 

As far as the south-west quarter of section 
six is concerned, there is no contest as to title. 
The contest arises upon the south-east quar- 
ter of section one, township eighteen 
south, range one west, containing 16Ss>Vioo 
acres. This tract of land was originally 
claimed by Jane Mathei-s, by virtue of occu- 
pation and cultivation, under the preemption 
act of the 12th of April, 1814. 3 Stat. 122, 
§ 5. She assigned to Thomas T. TunstaU, 
and he, as her legal representative, her as- 
signee, pm-ehased it, in due form of law, at 
the Little Rock land-office, on the 24th of 
July, 1834, and obtained a patent certificate 
therefor. On the 24th of February, 1838, 
without any notice, or any judicial proceeding 
of any kind, this pui'chase was ordered to be 
cancelled by the commissioner of the general 
land-office, and the purchase-money refunded, 
on the ground that it was not government 
land, until the ratification of the Quapaw 
treaty, on the 24th of August, 1818. It was 
certainly a strong exercise of power in the 
commissioner to set aside this entry. Rights 
had gi-own up under it; TunstaU, the vendor, 
and Pintard, his vendee, were resting secure- 
ly upon it; ajod it would seem just that some 
sort of notice should have been given to them, 
and their rights taken away, if at all, by some 
kind of formal proceeding, affording an 
opportunity to be heard. Passing this over, 
however, I will merely refer to an act of 
congress of March 1, 1843 (5 Stat 603) the 
3d section of which was intended to confirm 
claims, under the preemption act of 1814, to 
lands south of the Arkansas river, and would 
be construed, I suppose, to have that effect 
It operated by way of confirmation; and cer- 
tainly, if Pintard had not sold, and had re- 
tained the possession of the land, this act 
alone would have given him a title against 
all the world, irrespective of the preemption 
acts subsequent to 1814; especially the act 
of 1834, under which he had a perfect right 
of preemption to this land, as is amply dem- 
onstrated by the proof. Pintard, however, 
does not entirely rest his right to relief on 
the validity of the preemption of Jane Math- 
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ei-s, luider the act of 1814; he occupies' other 
ground, and I only refer to that as a part of 
the histoi-y of the ease,— a link hi the chain 
of events connected with his title, of no incon- 
siderable importance. 

This tract of land was in fact purchased by 
Pintard of TunstaU, in the spring of 1833; 
(the bond of 1834 having been substituted for 
a previous one;) possession was taken by 
Pintard through an agent, and the improve- 
ment and cultivation thereof commenced, as 
shown by the evidence, in the spring of that 
year. The tract is referred to by some of 
the witnesses as the "first quarter below the 
meridian line," and was improved and culti- 
vated by Pintard, through agents and his 
slaves, in 1833, until he removed there him- 
self with his family hi the autumn of that 
year. In December, 1833, 1 say he was there 
in person, had ten or twelve slaves on the 
place, engaged under his own superintendence 
m clearing land and making fences, and from 
that time forward, until the sale to Rodes, 
Pintard improved and cultivated the south- 
west quarter of section 1, and built houses, 
cabins, stables, and other fixtures. Early in 
the spring of 1834, seventy-five or eighty acres 
of this land had been cleared, and was ready 
for plantmg; and upon which he raised corn 
and cotton that year. He was in possession 
of it on the 19th June, 1834; was a settler 
and occupant of it prior to that time, and 
cultivated it in 1833; thus fully entitling him- 
self to a right of preemption under the act 
of Jime 19, 1S34 (4 Stat. 078). 

The right of Pintard to a preemption under 
this act is most clearly and conclusively 
established by the proof. On the 23d March, 
1835, he sold this south-west quarter of sec- 
tion 1, and a portion of the south-west quar- 
ter of section 6, to a conditional line, sup- 
posed to contain together about 200 acres, at 
the rate of forty dollai-s per acre, to William 
Rodes, and Rodes gave his two notes there- 
for, bearing ten per cent interest There 
were at least eighty acres cleared and fit for 
cultivation; there were valuable and per- 
manent improvements thereon, put there by 
the capital and labor of Pintard, and consist- 
ing of the buildings and tenements necessary 
to a plantation; and the land is proved to 
have been the best in the countiy, and to 
have been w^oitli the price agx*eed to be paid 
for it per acre. There could be no stronger 
proof of the fact than the sale hy Rodes to 
Goodloe of this identical land, on the 13th 
March, 1837, not quite two years afterwards, 
for sixty-five dollai-s per acre— an advance of 
more than fifty per cent on the cost of it 
Rodes obtained the peaceable and quiet pos- 
session of this land by virtue of the sale made 
to him by Pintard; and Goodloe expressly ad- 
mits, in his answer, "that he received pos- 
session of both of the said tracts from said 
Rodes, who received it from said Pintard, 
and that by virtue of that possession, he be- 
came entitled to a preemption," under the 
act of June 22, 1838. In the contract be- 
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-tween William Kodes and Archibald W. Good- 
loe, of the 13th March, 1837, the land pur- 
■chased from Pintard is expressly referred to, 
and the purchase-money due from Rodes to 
Pintard reserved in the hands of Goodloe, 
iind to he paid by him upon obtaining regular 
title. Thus Goodloe stepped into the shoes 
of Rodes, and with his eyes open, and -with 
full notice, assumed, under hand and seal, 
the payment of the purchase-money to Pint- 
ard,— assumed it as a part of the considera- 
tion of the contract just alluded to. On the 
15th February, 1839, Goodloe proved up a pre- 
emption in his own name, under the act of 
June 22d, 1838, to the south-east fractional 
«[uarler section one, township eighteen south, 
range one west, containing I6S00/100 acres, 
at the land office in Helena, Arkansas. 

The bill alleges that Goodloe assured Pint- 
ard that he desired nothing more than to per- 
fect his title, and that he was bound and 
would pay the purchase-money due to Pint- 
ard. I beg leave to call the attention of the 
court, in passing along, to a portion of the 
answer of Goodloe, in response to this allega- 
tion. It is denied, in the face of six of his 
letters to Pintard, commencing the 6th of 
Januaiy, 1840, and ending the 2(5th of Octo- 
ber, 1841. In three of them the preemption 
is expressly referred to. "I will," says he, 
hi the letter of May 1, 1840, "have no diffi- 
<;ulty in obtaining the preemption." In a let- 
ter of November 10, 1840, he says: "I have 
not, as yet, been able to get the land-office 
•department to act on the preemption for the 
quarter of land you sold Eodes." I shall not 
■critically analyze these letters, but merely add 
that all of them contain assurances, prom- 
ises to pay money to Pintard, either directly 
■or indirectly, upon this preemption or tract 
of land. Now Goodloe felt himself obliged 
to admit that the money spoten of in tliose 
letters was the purchase-money due by Eodes 
to Pintard; but to destroy the effect of this 
admission and forgetting the inconsistency 
into which he would fall, he proceeds to re- 
fer these promises, and this money so due, 
to the fractional part of section six, which 
he infoi-ms us did not contain more than ten 
•or eleven acres! Say it was eleven acres; 
that would amount, at $40 per acre, to §440, 
although he puts it at one half of that sum, 
but on what data we are not informed. On 
the 2Sth May, 1838, he paid to Pintard, for 
Rodes, §600, and on the 31st May, 1839, the 
further sum of $1,363.82, making an aggre- 
gate payment up to that time of $1,963.82! 
According to his account, it not only re- 
quired near two thousand dollars to discharge 
four hundred and forty, but further means 
were i-e quired, and to which we must add 
the trouble of more than a year's correspond- 
ence! If his answer is to be credited, he 
had, on the 31st May, 1839, paid for this 
eleven acres of section six mor^ than fom' 
times over! His answer avers, that "he nev- 
er made any promises to pay said Pintard 
than are contained in said lettei-s, and than 
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are stated in his said original answer; and 
he admits that the money spoken of in said 
letters was the money due by said Rodes to 
said Pintard for the purchase of said frac- 
tional part of section six, but not for the resi- 
due of said lands; which money this re- 
spondent had agreed to pay, and never did 
refuse to pay!" Strange as it may appear, 
yet it is certainly true, that exhibits G. and 
D., appended to his original answer and 
made part thereof, (being vouchers for these 
payments,) both show that the amounts paid 
as above stated were regarded and received 
as partial payments of the purchase-money 
due for the laud sold by Pintard to Rodes, 
and were credited upon the notes of Rodes 
held by Pintard, securing the purchase- 
ononey. 

The agreement on the part of Goodloe, to 
pay the pm-chase-money to Pintard, was 
founded upon a valuable consideration, and 
necessax-ily enured to the benefit of the latter, 
and upon which he might seek a remedy, al- 
though the contiaet was between Rodes and 
Goodloe alone. Pigott v. Thompson, 3 Bos. 
& P. 149; Chit. Cont. (oth Ed.) 53; March- 
ington V. Vernon, 1 Bos. & P. 101, in notes; 
Martyn v. Hind, Cowp. 438; Button v. Poole, 
2 Lev. 210; 1 Tent 318. A preemption right 
is property, so regarded by the government 
and the community at large. In Arkansas, 
"all improvements on the public lands of tlie 
United States are subject to execution." Rev. 
St 377. To call a settler upon the public 
lands a "ti'espasser," is an outrage upon a 
policy of the government which has been 
steadily pui-sued for more than twenty-five 
years. 

The gi-eat point, to which the others are 
subordinate is, that Goodloe obtained the pos- 
session of both parcels of land through Piut- 
ard, and by a recognition of his title. By 
means of that possession, Goodloe was ena- 
bled to obtain a preemption to the prhicipal 
tract, and which he could not have obtained 
if Pintard had not sold to Rodes, and Rodes 
to Goodloe. This fact is admitted in his an- 
swer; and indeed it is perfectly manifest 
that, if Pintard had remained in possession, 
he could and would have obviated any de- 
fect in his title, by availing himself of some 
confirmatoiyactof congress, or of the later pre- 
emption acts, i. e. of 1834 or 1838. It was not 
competent, therefore, for Goodloe to disavow 
the title of Pintard, because they stood in the 
relation of landlord and tenant The pm-- 
chase of Goodloe from Rodes was made on 
the 13th of March, 1837. The preemption of 
1814 was ordered to be cancelled on the 2Sth" 
FebruaiT, 1838, while Goodloe was in pos- 
session; and it was worth while to observe 
that one of the reasons for allowing him to 
enter the tract he did, under the act of 1838, 
was, that he alleged "himself to be the pur- 
chaser from the individual who made the 
first-mentioned entry." It is not pretended 
that Pintard was guilty of any fmud, or that 
Rodes was guilty of any; and, if there was 
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fraudulent conduct, this court will be obliged 
to attribute it to Goodloe, Of that I say noth- 
ing, because the case, as I view it, does not 
demand it. 

The principle stated by the supreme court, 
in Galloway v. Finley, 12 Pet. [37 XJ. S.] 295, 
most strongly and pointedly applies: "That 
if the vendoe buys up a better title than that 
of the vendor, and the vendor was guiity of 
no fraud, he can only be compelled to refund 
to the vendee the amount of money itaid for 
the better title." Searcy v. Kirkpatrick, 
Cooke (Tenn.) 211; Mitchell v. Barry, 4 
Hayw. (Tenn.) 13G. See Morgan's Heirs v. 
Boone's Heirs, 4 T. B. Mon. 297. BoCh the 
cases of Galloway and Searcy, above cited, 
must, I think, be regarded as conclusive up- 
on tlie present There is, indeed, a strong 
analogy between the three.— a similnrity not 
often found to exist,— with this didereuce, as 
it appears to me, that in the one at bar there 
are more equitable circumstances in favor 
of the vendor, and demanding the interposi- 
tion of a court of equity, than in the otJiers. 
In the case in 12 Pet. [supra], the court fur- 
ther declare, that "in reforming the contract, 
equity treats the purchaser as a tru.stiiG for 
the vendor, because he holds under the latter; 
and acts done to perfect the title by the form- 
er, when in possession of the land, enure to 
the benefit of him under whom the possession 
was obtained, and through whom the knowl- 
edge that a defect in the title existed --.Tas 
derived. The vendor and vendee .'stand in 
the relation of landlord and tenant; thevendee 
cannot disavow the vendor's title." WilJison 
V. T^''atkins, 3 Pet. [28 U. S.] 45; Connelly's 
Heirs v. Chiles, 2 A. K. jMarsh. 242; "Wilson 
V. Smith, 5 Yerg. 39S; Blight's Lessee v. 
Rochester, 7 "Wheat. [20 U. S.] 547. The 
vendor will be obliged to make an abate- 
ment in the purchase-money equal to what 
it cost to clear the title. Officer v. Murphy, 
8 Yerg. 502; Meadows v. Hopkins, 1 aieigs, 
181; Marshall v. Craig, 1 Bibb, 396. No 
court will allow a vendee to pry into and 
discover defects in his own title, with a 
view to purchase an outstanding claim, to 
the prejudice of the vendor. He may perfect 
his title, it is ti-ue, but then it must enure to 
the benefit of the vendor, and all the vendee 
can conscientiously demand is the cost and ex- 
pense of procuring the better title. This very 
case furnishes a striking and forcible illus- 
ti-ation of the soundness and justice of the 
doctrine thus laid down. Goodloe. through 
Piutard, obtained title to a tract of land by 
an expenditure of nine hundred dollars, 
which was worth sixty-five dollars per acre, 
or more than ten thousand dollars; and if 
he can escape the payment of the purchase- 
money due from Rodes to Pintard, and which 
was assumed by Goodloe, he will pocket the 
last-mentioned sum, and obtain the rich 
fruits of Pintard's two years' labor on the 
land for nothing! Can this be tolerated? 
Can it be thought of? In "Winlock v. Hardy, 
4 Litt. (Ky.) 274, it was said, "that a tenant 
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cannot deny the title of his landlord; nor can 
a person who enters upon land, in virtue of 
an executory conti-act of purchase, deny the 
right of him under whom he enters; for he 
is quasi a tenant, holding only in virtue of 
his vendor's title, and by his permission." 
See Turley v. Rodgers, 1 A. K. Marsh. 245; 
Logan V. Steele's Heirs. 7 T. B. Mon. 104; 
Tevis V. Richardson's Heirs, Id. 659; Powler 
V. Cravens, 3 J. X Marsh. 430. 

Goodloe never placed himself in a situa- 
tion to contest the title of Pintard. If upon 
the discovery of the defect in the title of the 
latter; if upon the cancellation of the pre- 
emption certificate, under the act of 1814, 
Goodloe had surrendered the land to Pin- 
tard, bona fide, he might, perhaps, have puj*- 
chased a better title, and arrayed it in hostil- 
ity to that of Pintard, and resisted the relief 
prayed for in the bill. This he did not do. 
He continued in possession; bought up a 
better title while in possession; nor is there 
any proof that he ever disavowed the title of 
Pintard, until the filing of his answer. 3 A. 
K. Marsh, 287. The case of Wilson v. 
Weathersby, 1 Nott & McC. 373, fully sus- 
tains this doctrine, and with regard to which 
it was said, in Willison v. Watkins, 7 "^''heat. 
[20 U. S.] 53: "In the case of Xott & McC 
374, the court decide, that where a defend- 
ant enters under a plaintiff he shall not dis- 
pute his title while he remains in possession,, 
and that he must first give up his possession 
and bring his suit to try titles. To the cor- 
rectness of this principle we yield our as- 
sent, not as one professing to be peculiar to 
South Carolina, but as a rule of common law 
applicable to the cases of fiduciary possession 
before notice." Id. 54, 55, 56. 

Goodloe, by holding the possession, and 
proving up a preemption in his own name, 
prevented Pintard from complying with his 
covenant as to making title; and such being 
the fact, the familiar and well-settled prin- 
ciple applies, that if the obligee shall do any 
act to obstruct or prevent the obligor from 
performing his part of the contract, the obli- 
gor is thereby discharged from its perform- 
duce; or, to speak more properly, the con- 
tract, as far as he is concerned, is in legaT 
contemplation actually performed, and au- 
thorizes him to demand performance at the- 
hands of the other party. B:ic. Abr. tit. 
"Conditions," Q, 3; 3 Com. Dig. tit. "Con- 
dition," L, G; Co. Litt. 207; Pow. Cont 417,. 
418, 419; Poth. Obi. 127. In the case of 
Marshall v. Craig, 1 Bibb, 395, which in 
many of its features was analogous to the 
present, it was laid down as a correct prin- 
ciple, abundantly established by authority, 
"that wherever a man by doing a previous 
act would acquire a right, if, owing to the 
conduct of the other party, he is prevented 
from doing it, he acquires the right as com- 
pletely as if it had been actually done." See 
the case, from page 379 to 396, and authori- 
ties cited. In the cases of Majors v. Hick- 
man, 2 Bibb, 217, and Carrell v. CoUins, Id. 
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429, It is decided that he who prevents the 
perfonnance of a condition cannot avail him- 
self of the non-performance. 3 Com. Dig. 
"Condition," L, 7; Borden v. Borden, 5 Mass. 
67; Clendennen v. Paulsel, S Mo. 230; Grnmp 
T, Mead, Id. 233. "If a purchaser," says 
Sugden, "takes possession under a contract, 
and he aftenvards rejects the title, he must 
relinquish the possession." 2 Sugd. Vend. 
p. 23. 

The same principle, as to obstructing or 
preventing the performance of a covenant, 
is applicable to the portion of the southwest 
fractional auai-ter of section sis, township 
eighteen south, range one east; because 
Gdodloe, by obtaining the bond of Benjamin 
Taylor from Tunstall, prevented Pintard from 
getting title to the part embraced in the 
bond, and which Goodloe says has been found 
to contain only deven acres. For this, how- 
ever, he acknowledges himself liable, and 
expresses liis willingness to pay, and says 
he "never did refuse to pay." As to title 
to eleven acres of this section, as to his lia- 
bility to Pintard therefor, Goodloe makes no 
contest, does not resist performance; but, 
on the contrary, recognizes Pintard's right to 
relief to that extent Indeed, from tlie proof 
we are warranted in believing and assuming 
it as true, when taken in connection with his 
answer, that Goodloe has obtained the legal 
title. In his letter to Peter O'Flynn, em- 
ployed by him as an agent to procure from 
Tunstall the bond of Benjamin Taylor, dated 
June 1, 1840, he says:— "I have purchased a 
tract of land of John M. Pintard, the same he 
purchased of Thomas T. Tunstall; the title 
is all perfect, except about twenty acres of 
the south-west fractional quarter of section 
six, township eighteen, range one east Tun- 
stall holds Benjamin Taylor's obligation to 
convey to a particular line known to the sel- 
ler. Taylor is willing to convey, if Tunstall 
will send me the obligation. ... I have 
the original contract between Pintard and 
Tunstall, handed to me by Pintard, as an 
order for the obligation on Taylor. Colonel 
Taylor's wife resides in Kentucky. If you 
will see Tunstall and forward me the obliga- 
tion, directed to Richmond, Ky., I can have 
a deed acknowledged to bring down with me 
in September." Now, O'Flynn testifies that 
the obligation was procured by him from 
Tunstall and sent to Goodloe, and that Good- 
loe acknowledged the receipt thereof, and 
paid him for his sei"vices. The same fact is 
acknowledged in a letter from Goodloe to 
Pintard, dated November 10, 1840. As Taj"- 
lor, who held the legal title, was willing to 
convey to Goodloe, provided Goodloe could 
obtain this bond from Tunstall; as Goodloe 
did obtain the bond in 1840; and as at the 
time of filing his amended answer, near 
five years afterwards, he acknowledged his 
liability to this extent, and did not even hint 
at any inability to obtain title, nor declare 
that he had not obtained it, I think we are 
bound to conclude that the deed, which he 
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said he could procure from Taylor, had been 
procured, or that he had derived a title to 
this part satisfactory to himself, and thus 
entitling Pintard to compensation and re- 
lief. If he could not or had not obtained 
title, with the means in his hands to do so, 
he would most undoubtedly have insisted on 
it by way of defence in his answer. Under 
all the circumstances, silence is conclusive 
against him; but we have something more 
than that, namely, a distinct admission of 
liability, contained in his answer. 

It may perhaps be said that Taylor ought * 
to have been made a party to the bill. In 
the first place, I beg leave to remark that he 
was not materially interested in the suit; if 
he had any interest at all, it was only nomi- 
nal, and no beneficial purpose could have 
been effected by making him a party. He 
was ready and willing, as Goodloe informs 
us, to convey, and in fact no decree could 
have been taken against him; he would have 
been at best but a passive party; and as he 
could do nothing necessary lo the perfection 
of the decree, the court was fully wan-anted 
in proceeding without him. Joy v. Wirtz 
[Case No. 7,553]; Van Beimsdyk v. Kane [Id. 
16,871]; Mallow v. EQnde, 12 Wheat. [25 tf. 
S.] 193; Hoxie r. Carr [Id. B,802]; Wormley 
V. Wormley, 8 Wheat [21 U. S.] 451. But 
in the second place, it is too late to make 
the objection in this com-t. It was an ob- 
jection not taken at the heaiing, either by 
demurrer, plea, or answer; and surely Good- 
loe cannot be allowed to surprise us with it 
now. Want of proper parties must be ob- 
jected to by demurrer, or plea, or answer, 
and cannot be urged at the hearing. Mitf. 
Eq. PI. 146; Milligan v, Milledge, 3 Cranch 
[7 U. S.] 320. 

The next inquiry is as to the lien of Pin- 
tard for the unpaid purchase-money. The 
lien of a vendor of land against it is peculiar 
to a court of equity, and can be enforced only 
in that court It exists as a charge or in- 
cumbrance on the land against the vendee 
and his heirs, and other privies in estate, 
and also against all subsequent purchasers 
with notice of the non-payment of the pur- 
chase money. It is wUoUy independent of 
possession on the part of the vendor, and at- 
taches to the estate as a tinist equally, wheth- 
er it be actually conveyed, or only contracted 
to be conveyed. 2 Story, Eq. Jur. 4C2-467. 
"Where a vendor," says Sugden on Vendors 
(volume 3, pp. 182, 183, c. 18), "delivers pos- 
session of an estate to a purchaser with- 
out receiving the purchase-money, equity, 
whether the estate be or be not conveyed, 
and although there was not any special 
agreement for that purpose, and whether the 
estate be freehold or copyhold, gives the ven- 
dor a lien on the land for the money." And 
he cites, as sustaining these positions, Chap- 
man V. Tanner, 1 Vem. 267; Pollexfen v. 
Moore, 3 Atk. 272; 1 Brown, Ch. 302, 424; 
6 Ves. 483; Maekreth v. Symmons, 15 Ves. 
329; Smith v. Hibbard, 2 Dickens, 730; 
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•Charles v. Andrews, 9 Mocl. 152; Topham v. 
Constantine, Tarn. 135; Evans v. Tweedy, 1 
Beav. 55; Winter v. Lord Anson, 3 Russ. 
4SS. "So, on tlie other hand," says he, "if 
the vendor cannot make a title, and the pur- 
<.*haser has paid any part of the purchase- 
money, it seems that he has a lien for it on 
the estate." 3 Atk. 1; 2 Younge & J. 493: 
3 Younge & J. 262. Thus proving that the 
lien does not arise nor depend upon perfect 
title. The term "estate" is used, which "im- 
ports," says Coke, "the interest which a 
man has in lands." Co. Litt 3-15a; 4 Com. 
Dig. Estates, A, 1. According to Judge Stoiy, 
■"the principle upon which courts of equity 
have proceeded in establishing the lien in 
the nature of a trust is, that a person having 
gotten the estate of another, ought not in 
conscience, as between them, to be allowed 
to keep it and not to pay the consideration 
money. A third pei-son, having full knowl- 
■edge that the estate has been so obtained, 
ought not to be permitted to keep it without 
making such payment, for it attaches to him 
also as a matter of conscience and duty." 2 
Story, Eq. Jur. 465. 

Did not Goodloe get the land through Piu- 
tard, and with full notice that the purchase- 
money was unpaid? Xay, did he not engage 
to pay that purchase-money himself? As 
long as he held the possession of the land 
thus acquired, could he resist this lien? It 
must certainly be manifest that he could not. 
The proposition is clear, tliat Pintard has a 
lien upon the land derived by Goodloe 
through him, which ought to be recognized 
and enforced. It is insisted in the answer, 
that the dwelling-house of Pintard was upon 
section six, and that he was not entitled to 
a preemption under the act of 1834. To this 
I reply, that whether he was or was not en- 
titled to a preemption under that act, is not 
material to tlie support of his right to relief. 
But in fact he was so entitled. The dwell- 
ing-house which was there when Pintard 
purchased of Tunstall, in the spring of 1833, 
was probably situated on or near the merid- 
ian line which divides section six and section 
one; but the proof is clear, that all the other 
buildings, improvements, and cultivation were 
upon the southeast quarter of section one, or 
the large tract, and to which Goodloe subse- 
quently proved up a preemption and obtained 
the legal title in his own name. Pintard 
was a settler or occupant of that tract, with- 
in the meaning of the act of 1834 (vide In- 
structions and Opinions, vol. 2, p. 589, No. 
535; Id. p. 597, No. 543), and as such, most 
unquestionably entitled to a preemption. 

Goodloe insists that of section six, sold to 
nodes by Pintard, and by Bodes to himself, 
there was not enough embraced in the bond 
of Benjamin Taylor to make, with the other 
tract, two hundred acres; and that, upon 
ascertaining the boundaries and lines speci- 
fied in the bond, it was found that it did not 
contain more than eleven acres. How it was 
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ascertg,ined, he does not state; and we only 
have his own assertion, without proof, that 
there was but eleven acres. From the proof, 
it appears that the portion of land thus de- 
scribed by boundaries in the bond must have 
amounted to more than eleven acres. That 
there was not two hundi-ed acres in the 
whole, could be no ground for a rescission of 
the contract, if Goodloe were complainant; 
nor can it furnish any defence to a specific 
perfoi-mance, when he is defendant. He ob- 
tained what he principally desired,— obtained 
the dwelling-house and all the other build- 
ings, all the cleared lands, and all the im- 
provements,— he obtained the principal object 
of his purchase; and, as there was no fraud- 
ulent misrepresentation or concealment on 
the part of Pintard, the case is a proper one 
for abatement in the amount of the purchase- 
money, to the extent of the small deficiency. 
This is well settled by authority, Newl. 
Cont. pp. 251, 252, c. 12; 2 Atk. 371; 4 
Brown, Ch. 404; Drewe v. Corp, 9 Ves. 368; 
7 Ves. 270; 6 Ves. 678; Galeraft v. Koebuck, 
1 Ves. Jr. 221; Dyer v. Hargrave, 10 Ves. 
505; 2 Story, Eq. .Jur. 88; 1 Sugd. Vend. 
506-508, 525, 526. If an estate be sold at so 
much per acre, and there is a deficiency in 
the number conveyed, the purchaser will be 
entitled to a compensation, although the 
estate was estimated at that numt>er in an 
old survey. 1 Sugd, Vend. (6th Am. Ed.) pp. 
525-535, c. 7, § 3, and notes and cases there- 
in cited. Where the contract rests in fieri, 
the general opinion has been, that the pur- 
chaser, if the quantity be considerably less 
than it was stated, will be entitled to an 
abatement, although the agreement contain 
the words more or less, or by estimation. 
Id. 526; HUl v. Buckley, 17 Ves. 394; 1 Call, 
313; Stebbins v. Eddy [Case .No. 13,342], 

The utmost that Goodloe could claim would 
be an abatement for^the deficiency. Goodloe 
has waived his right, if any he ever had, to 
object to Pintard's title. His letters, after 
having proved up a preemption in his own 
name, and especially the payment made by 
him to Pintard on the 31st of May, 1839, of 
?1,363.82, amount to a waiver. The pre- 
omptiou having been proved up on the 15th 
Febi-uary, 1839, this payment was made 
more than three months afterwards. The 
letters alluded to, beginning in January, 1840, 
and ending in October, 1841, embrace a 
period of near two years; and when that pay- 
ment and these promises to pay are taken into 
consideration, there could hardly be more 
conclusive evidence of such waiver. 2 Sugd. 
Venid. 10^14; Margravine of Anspach v. 
Noel, 1 Madd. 310; 2 Swanst. 172; 3 Younge 
& C. 291.3 



3 This ai-gument was prepared by Mr. Hemp- 
stead, printed, and filed in the supreme court; 
but as he had not been admitted in that court, 
it was signed by Mr. Foote and air. Sebastian, 
and appears in the case as positions for which 
"the counsel for the appellee conteuded." 12 
How. [53 U. S.] 28-36. 
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p. W. Trapnall and Daniel Ringo, for Tun- 
stall. 
Albert Pike, for Goodloe. 
We insist, that in this case, this court has 
no jurisdiction of the subject-matter of the 
suit; and this upon the ground that it plain- 
ly appears to be a case in which a court of 
equity can have no jurisdiction whatever. 
The only ground on which the aid of a court 
of chancery is here invoked, is, that the com- 
plainant has a Ken on certain lands, sold by 
him to Eodes, and by Rodes to Goodloe, for 
the unpaid purchase-money. "We think there 
is no such lien, and that being the case, noth- 
ing is pi-esented but a mere legal demand for 
money, with which a court of equity has 
nothing to do. The bill alleges, that on the 
1st of April, 1834, complainant purchased of 
the defendant Tunstall the north-east frac- 
tional quarter of section twelve, and the 
south-east quarter of section one, in town- 
ship eighteen south of range one west, claim- 
ed by Tunstall under the preemption act of 
1814; and also a part of the south-west frac- 
tional quarter of section sis, in township 
eighteen south of range one east That in 
April, 1833, he sent a young man and two 
negroes on the land, and moved to and set- 
tled on it with his family in November, 1833. 
That on the 23d of March, 1835, he sold to 
Rodes the north-east quarter of section one, 
and so much of the south-west fractional 
quarter of section six, as made with it two 
hundred acres of land, embracing the front 
lands, at forty dollars an acre, to be paid in 
1836 and 1837; and Rodes gave him his t^tvo 
notes for the purchase-money, on which some 
payments have been made. That when he 
sold to Rodes, he gave him possession of the 
land and the improvements thereon; a dwell- 
ing-house being on the land, and part of it 
cleai-ed prior to April, 1833, and the land be- 
ing in cultivation in 1833 and 1834. That on 
the 13th of March, 1837, Rodes sold the same 
land to Goodloe at sixty-five dollars per acre; 
and by tlie contract made between them, 
Goodloe was to pay complainant the amount 
due him by Redes, as soon as a complete title 
should be made to him. That Goodloe has 
made some payments on the notes and prom- 
ised to pay the residue. That the preemp- 
tion claimed under the act of 1814, was aft- 
erwards decided to be invalid; and Goodloe, 
of his own motion, proved up and established 
a preemption to the south-east quarter of 
section one, under the act of 1S3S, in his own 
name, and by virtue of it, entered and pur- 
chased that tract of land. In regard to the 
south-west quarter of section six, he states 
that one Benjamin Taylor, of Chicot eount3% 
Ai-kansas, holds the legal title to it. That 
he gave one John T. Bowie his bond for title 
to part of it, and Bowie assigned and deliv- 
ered the bond to Tunstall; that Goodloe has 
bought the bond from Tunstall, and so pre- 
vents complainant from getting legal title 
to that tract The bill prays a correction of 
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certain alleged mistakes in the title papers,, 
—that the lands may be subjected to pay- 
ment of the purchase-money,— and that Tay- 
lor's bond may be given up, so that the com- 
plainaM may procure the legal title, and 
comply with his contract made with Rodes. 
Rodes' is averred to be a non-resident and 
not a citizen of the state of Arkansas; and 
it is- expressly averred that when complain- 
ant sold, the title to the south-east quarter 
of one was in the United States, and is now 
in Goodloe by purchase from the United 
States; and the title to the south-west quar- 
ter of six was and is in Benjamin Taylor. 

The answer of Goodloe admits that Tun- 
stall sold to Pintard, Pintard to Rodes, and 
Rodes to him, as alleged; that Phitard gave 
Rodes possession as alleged, and that re- 
spondent has paid Pintard $1,963.82 on 
Rodes's notes. It avers that Pintard had no 
title to the south-east quarter of one, but a 
mere claim under the preemption act of 1814, 
which was set aside; that he afterwards prov- 
ed up a preemption in his own name, and en- 
tered the land, and has ohtained a patent for 
it. As to the south-west quarter of six, he al- 
leges that Taylor has the legal title to it; that 
he never gave John T. Bowie any bond for 
it but that he did execute a bond to Resin 
Bowie; that on getting a patent for that 
tract, he would convey to Tunstall a patent, 
supposed to contain about ten acres, more or 
less, by certain boundaries; by which boun- 
daries the quantity to be conveyed is only 
eleven acres. The quantity of land in the 
south-east quarter of one is stated at 
10S»c/ioo acres. He denies that Pintard set- 
tled on the place in 1833, nor until 1834, 
though in 1833 he had a. negro on it and a 
white man who died there. He admits that 
Pintard had made improvements on the land 
when he sold to Rodes; but that he never 
did reside on the south-east quarter of one. 
but his dwelling-house and residence was al- 
ways on the other tract 

The agreement of counsel, and the evidence 
taken in the case, show that Pintard took 
possession of the land early in 1833; placed 
hands upon it, improved and cultivated it, 
and moved on it in the fall of that year. "SVe 
have not noticed the allegations or evidence 
in regard to Goodloe's promises to pay Pin- 
tard, because they are not material to the 
questions which we propose to discuss. We 
have no objection to admit that Pintard might 
sustain an action at law against Goodloe for 
the money due him, after making him com- 
plete title to the lands in question. That will 
only prove that he can have his action in an- 
other forum. 

The case shows that Pintard sold two 
tracts of land. The title to one was in the 
United States, and he never obtained any 
title whatever to it He was a mere trespass- 
er on it Goodloe has since purchased and 
entered it That his improvements on it were 
a good consideration for the notes may or 
may not be true; with that we have nothuag 
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to do in the present case. Tlie title to the 
other was in a third person, Taylor, Taylor 
contracted to convey to Resin Bowie part of 
that tract, about ten acres; but no bond or 
deed from Bowie to Tunstall, who sold to 
Pintard, is shown. The title of Pintard to 
that ti-act wholly fails. He now claims by 
his bill a lien on the first ti-act, and enough 
of the second to make up 200 acres, and for 
a decree of sale of said lands, for payment 
of his purchase-money. Is he entitled to it? 
Has he any lien? 

As a preliminary matter, he remarked:— 
First. That there is a want of jurisdiction as 
to Rodes, because the bill shows him to be a 
non-resident of Arkansas, and there has been 
no seiTice on him in the case. Second. That 
it is a still more fatal objection that the bill 
seeks a sale of land, the title to which is in 
Taylor, without making, him a party. How 
can his land be sold unless he be made a de- 
fendant? In fact, what land is It? How 
much, and what part of the tract? His obli- 
gation is to convey to Resin Bowie about ten 
acres. What obligation is shown to rest on 
him to convey to Pintard? Ought not Resin 
Bowie to be also a defendant, or is this court 
to dispose of the rights of both of these par- 
ties when neither of them is before it? Again, 
Goodloe is only bound to pay forty dollars 
per acre, when complete title is made to him. 
How can a decree go against him for the pur- 
chase-money on the Taylor land, when the 
title is still, and may perhaps always remain, 
m Taylor? Does the court even know for 
how much the decree ought to go? The first 
business of Pintard should have been to get 
title to this part of the land, before he could 
claim to have it sold, or assert a right to any 
pm-chase-money for it. As far, therefore, as 
the south-west quarter of sir is concerned, 
we may spare all further remark. As to t^at! 
Taylor should have been a party; so Should 
Bowie. And, as the evidence shows that 
Pintard never had any title, and that the 
title is still m Taylor, except Bowie's equit- 
able right to ten or eleven acres, as to this 
tract the bill cannot be sustained. 

Does it show any lien on the other ti-act, 
which this court, Kcercising the ordinary 
power of a court of chancery, can enforce? 
Pintard sold government land on which he 
was a mere ti-espasser. His claim to it fail- 
ing, the purchaser's assignee entered and paid 
for the land. He takes his title through the 
United States. He may be bound, at law, to 
pay Pintard a stipulated price, or he may not 
That is not the question. His promises may 
be binding on hun; if so, they are binding 
at law, and give a legal right of action. Has 
he a lien on the land? If so, how was it 
created, and on what principles of law does 
it depend? If there is no lien, there is no 
equity. A lien is not, in strictness, either a 
jus in re, or a jus ad rem, that is, it is not a 
property in the thing itself, nor does it con- 
stitute a right of action for the thing. Liens 
necessarUy suppose the propeity to be in 
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some other person, and not in him who sets 
up the right See Story, J., in Ex parte Foster 
[Case No. 4,960]; Lickbarrow v. Masou, 6 
East, 21, 24, note. Nov>- certainly there can be 
no lien without an estate to support it The 
lien of a vendor for unpaid purchase-money is 
in the nature of a reservation. It springs out 
of the estate of the vendor hunself. If he had 
nothing to convey, if nothing passes by his 
deed, he can reserve no Ueu. The lien is a 
right to have the land sold for payment of the 
debt If the land did not belong to the vend- 
or, he certainly could not reserve a right to 
have it sold. When he undertook to sell the 
land, it belonged to the United States. Of 
course, no lien was created at that time. Did 
any spring up when Goodloe purchased from 
the United States? If A. sells to B. land 
which belongs to C, of course jhe has no lien 
for the purchase-money. If B. afterwards 
buys of 0., does a lien accrue to A.? Certain- 
ly not Upon what principle? The lien is. a 
reservation. If A. had nothing to grant, he 
had nothing to reserve. Thus Chancellor 
ICent says, in Garson v. Green, 1 Johns. Ch. 
309: "The vendor has a lien on the estate for 
the purchase-money, while the estate is in 
the hands of the vendee, and when there is no 
contract that the lieu by implication was not 
intended to be reserved." The vendor can 
have his lien only upon what he sells. In 
this case he sold no interest in the land, be- 
cause he had none. If the notes were based 
on any solid consideration, it was the value 
of his improvements, and the benefit of his 
labor which has been enjoyed by the defend- 
ant This is what he sold— his labor and im- 
provements—not any present interest in the 
land, but somethmg past and done, the fruits 
of which defendant enjoyed. This is the es- 
tate which he sold. Could there be any lien 
on such an estate? The notes may be sus- 
tained, or may not as based on a solid con- 
sideration; but this gives no lien on land In 
which Pintard had no interest. 

No such ease as the present is to be found 
in the books. In every case where the ques- 
tion of lien has arisen, the vendor had con- 
veyed, or contracted to convey, away the es- 
tate. Admit that Pintard sold his improve- 
ments, and the United States sold the land; 
by what process can his debt for the improve- 
ments descend upon and become a lien on the 
land? The idea is absurd. The English cases 
will be found reviewed In Mackreth v. Sym- 
mons, 15 Ves. 329. Later cases are Smith v 
Hibbard, 2 Dickens, 730; Topham v. Con- 
stantine. Tarn. 135; Winter v. Lord Anson. 
3 Russ. 488; Clarke v. Boyle, 3 Sim. 490.' 
They are all considered in Gilman v. Brown 
[Case No. 5,441], Other American cases will 
be found in all the books of reports; and 
there is not a smgle case which gives any 
countenance to the attempt made by this bill 
The vendee, say the books, beeom'es, to the 
extent of the purchase-money, a trustee for 
the vendor. 2 Stoi-y, Bq. Jur. 463. On what 
ground shall A. hold in trust for B. an estate 
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■which he did not purchase from or obtain 
through him? The principle is, that if I part 
with my propei-ty to another, it shall stand 
•charged with the purchase-money. But if 
the property is not mine, and he has to buy it 
of another, with what face can I pretend to 
•charge it? The principle on which courts of 
-equity have proceeded, in establishing this 
lien, in tlie nature of a trust, is, that a per- 
son having gotten the estate of another, ought 
not, in conscience, as between them, to be al- 
lowed to keep it, and not to pay the considera- 
tion money. Goodloe has not got the estate 
of Pintard, because the land never was Pin- 
tard's. He was a mere ti-espasser on it with- 
out title. Id. 465. 

We are aware that the bill has an equitable 
aspect But we desire again to remark, lest 
we may be misunderstood, that we are argu- 
ing simply the question whether this is the 
proper forum in which Pintard should prose- 
cute his claim against Goodloe; and that we 
are not now denying that he has a legal de- 
mand against him. He has clearly mistaken 
his forum. He is asking this court to give 
him a lien on property which he never owned, 
and consequently could never sell. Goodloe 
has promised Eodes, and perhaps Pintard, to 
pay the debt due by the former to the latter, 
whenever he should obtain from Pintard com- 
plete title to the land. If he is in default, if 
his promise is binding on him, and the time 
for its performance has come and passed, let 
him he iaipleaded in the proper forum, and he 
will answer. But there is clearly no lien, 
and, therefore, no equity. An application so 
novel to a court of chancery ought not to be 
entertained, and this new stride in equity ju- 
risdiction will not, we are sure, be taken by 
this honorable coiurt. 

Before DANIEL, Circuit Justice, and 
JOHNSON, District Judge. 

JOHlsrSON, District Judge. The material 
facts shown by the pleadings and evidence 
In this case are as follows: — 

That on the first day of April, 1834, the 
complainant Pintard purchased of the de- 
fendant Tunstall, as evidenced by a writing 
under the hand and seal of Tunstall, the 
south-east quarter of section one, in town- 
ship eighteen south of range one west, and 
a part of the south-west fractional quarter 
of section six in township eighteen south of 
range one east, for the consideration of 1,500 
dollars, psUd by Pintard to Tunstall. An im- 
provement having been made on the south- 
east quarter of section one, Tunstall claimed 
a preemption right thereto under the pre- 
emption act of 1814, was in tlie possession 
tliereof, and transferred and delivered posses- 
sion to Pintard, and bound himself to convey 
the same by a good and sufBeient title, sosoon 
as the patent issued from the president of 
the United States. That on the 24th day of 
.Tuly, 1834, a preemption right and a cei"- 
tificate of purchase was granted and issued 
to said Tunstall for such quarter section of 
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land under the preemption act of the 12th of 
April, 1814, by the land-officers at Little 
Rock, That Pintard resided on said land 
during the year 1834, built additional houses, 
extended the clearing, and cultivated seventy 
or eighty acres dm-ing that year. That, be- 
ing so in possession of said land, Pintard, on 
the 23d day of March, 1835, bargained and 
sold to William Bodes the said quarter sec- 
tion of land and so much of said south-west 
fractional quarter of section six adjoining 
thereto, as would make the quantity of two 
hundred acres, at and for the price of foriy 
dollars per acre, binding himself in writing 
to convey the same by a general warranty 
deed so soon as the patents could be procur- 
ed; and, to secure the payment of the pur- 
chase-money, said Rodes executed his two 
promissory notes for ?4,000 each, the first 
due and payable on the 1st of March, 1S3G, 
the second due and payable one year there- 
after; and thereupon Pintard delivered pos- 
session of said land, and improvements there- 
on, to said Bodes. That subsequently the 
said Bodes, by a contract in writing, signed 
by himself and the defendant Goodloe, on 
the 13th March, 1837, bargained and sold the 
said tracts of land and improvements there- 
on to said Goodloe, for the sum of sixty-five 
dollars per acre, the said Goodloe stipulating 
in said conti-act to pay, as part of the price, 
the purchase-money due by said Bodes to 
Pintard, as soon as the title with general 
warranty should be made to him. Bodes 
thereupon delivered possession of said tracts 
of land and improvements to Goodloe, who 
has held the same ever since. That on the 
24th of February, 1838, the said preemption 
right and certificate of purchase, by Tuns- 
tall, was declared to be null and void by the 
commissioner of the general land-office at 
the city of Washington, upon the. ground that 
the land was not the property of the United 
States until the ratification of the ti-eaty 
with the Quapaw Indians, on the 24th of 
August, 1818, and directed the land-ofacers at 
Little Rock to refund the said Tunstall the 
purchase-money paid by him. That on the 
9th of April, 1840, Goodloe obtained a pre- 
emption right in his own name for said quar- 
ter section of land, by virtue of his occu- 
pancy thereof, under the preemption act of 
the 22d of June, 1838 [5 Stat. 251], and on the 
3d day of March, 1841, obtained a patent 
therefor from the president of the United 
States. That on the 28th of March, 183S, 
Goodloe paid to Pintard $600, and on the 
31st of May, 1839, the further sum of $1,- 
363,82, for which credits are indorsed on one 
of the promissory notes executed by Rodes 
to Pintard, for the purchase-money of said 
land, and no other or further payments have 
been made by Bodes or Goodloe in discharge 
of said two promissory notes. It is admitted 
that Eodes resides in Kentucky, and is ut- 
terly insolvent. From the proof in the ease 
it is difficult to ascertain the precise quan- 
tity of land contained in the south-west frac- 
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tional quarter of section six, which Pintard 
sold to Kodes, and Eodes to Goodloe; but 
taking the bond of Benjamin Taylor to 
Tunstall for its conveyance, and the admis- 
sion of Goodloe in his answer, as the best 
evidence, there appears to be about eleven 
acres; Goodloe having obtained possession 
of Taylor's bond to Tunstall for the convey- 
ance of said land, he seems to admit his lia- 
bility to Pintard to that extent, and avers 
that he has more than paid for the same. 

This bill is filed by Pintard, praying a de- 
cree against Goodloe for the remainder of 
the purchase-money due him for said tracts 
of land, and claiming a lien thereon to have 
them subjected to sale for the payment of 
said money. Upon the foregoing facts and 
circumstances two questions arise: Fii-st, is 
Goodloe personally liable to Pintard for the 
purchase-money agreed to be paid by Eodes; 
and secondly, has Pintard a lien upon the 
lands for the payment of the purchase-money 
yet unpaid? It may be material to remart, 
that Goodloe, having purchased and receiv- 
ed possession of the land from Rodes, who 
had purchased and received the possession 
from Pintai-d, Goodloe holds the lands under 
Pintard, and there exists a privity of estate 
between them. Pintard and Goodloe sfemd 
in the relation of vendor and vendee of the 
estate. The principal ground upon which 
Goodloe resists the payment of the purchase- 
money to Pintard is^ that Pintard never had 
any good and valid claim or title to the land, 
either in law or equity, and therefore is 
not entitled to demand and receive the con- 
sideration agreed to be paid. Pintard pur- 
chased the land of Tunstall, who gave him 
his bond for the conveyance of the legal title 
so soon as it could be obtained from the 
United States. Tunstall claimed the land as 
a preemption right under the preemption act 
of 1814, and on the 24th day of July, 1834; 
and before Pintard sold to Rodes, a right of 
preemption and certificate of purchase was 
granted and issued to Tunstall for the said 
south-east quarter of section one, by the land- 
officers at liittle Rock. Subsequently to 
Pintai-d's sale to Rodes, and Rodes' sale to 
Goodloe, namely, on the 24th day of Feb- 
i-uary, 1838, this right of preemption and cer- 
tificate of purchase was declared to be null 
and void by the commissioners of the general 
land-office. The title, then, under which 
Pintard held the land, was defective and in- 
valid. But Goodloe, instead of claiming a 
rescission of his contract, and surrendering 
possession of the land, which he had a per- 
fect right to do, continued to hold it, applied 
for and obtained a preemption right thereto 
in his own name, by virtue of his occupancy, 
and has obtained the legal title from the 
United States. 

Under these cii-cumstances, the doctrine is 
well established that Goodloe is to be consid- 
ered as a trustee for Pintard, under whom 
he held the land, and that all acts done by 
him to perfect the title while in possession, 
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enure to the benefit of Pintard. The vendor 
and vendee, and assignees and purchasers 
from the vendee, stand in the relation of 
landlord and tenant, neither the vendee nor 
the purchasers from him are permitted to 
disavow the vendor's title; and where they 
buy up a better title than that of the ven- 
dor, and the latter has been guilty of no 
fraud, the vendor can only be compelled to 
refund the amount of money paid for the 
better title. This doctrine is clearly held by 
the supreme court of the United States in the 
case of Galloway v. Fmley, 12 Pet. [37 U. 
S.] 295. 

The case of Searcy v. Kirkpatrick (Cooke- 
[Tenn.] 211) decided by the supreme court 
of Tennessee, is in all its important and ma- 
terial features precisely analogous to the 
present case. Searcy had made an entrj' of 
two hundred and twenty-eight acres of land, 
by virtue of a military warrant, which land 
he afterwards sold and covenanted to con- 
vey to Kirkpatrick. Some person fraudu- 
lently appropriated the wan-ant to his own 
use, in consequence of which Searcy wa^ 
unable to obtain a grant for the land. Upon 
the sale Searcy delivered the possession of 
the land to Kirkpatrick, who continued to 
hold it, and finding out the condition of 
Searcy's title, he made an entry of this land, 
as an occupant, in his own name, and ob- 
tained the legal title from the state. He after- 
wards brought a suit at law against Searcy on 
his covenant to convey, and recovered dam- 
ages, to the amount of $1,700. Searcy filed 
a bill in chanceiy to enjoin this judgment,, 
and the court decreed a perpetual injunction 
thereto, upon the payment by Searcy to- 
Kirkpatrick of the sum he paid and expend- 
ed in obtaining the title in his own name. 
Judge White, in giving the opinion of the- 
supreme court, says: "If a man, under the 
belief that he has a good title to a tract of 
land, sells it, and either conveys or stipu- 
lates to convey it, putting at the same time 
the vendee in possession, and the vendee 
discovering a better title in some other per- 
son, purchases it with a view to prejudice 
the vendor, a court of equity will view the 
purchase as made for the benefit of the 
vendor, through the agency of his vendee, 
and will relieve the vendor from the obli- 
gation of his covenant by paying the money, 
with Interest, which the vendee has ad- 
vanced in pm-chasing up the preferable title." 
In the present case Goodloe became entitled 
to a right of preemption by virtue of his 
possession and occupancy derived through 
Rodes from Pintard. Had he surrendered 
the possession when he discovered the de- 
fect in Pintard's title, Pintard might have 
obtained by his occupancy a valid title to 
the land. By holding the possession Good- 
loe has prevented Pintard from acquiring 
a title to the lanS, and it would be highly 
inequitable and unjust to withhold from him 
also the consideration for which he sold it. 
Another ground of objection on the part of 
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the defendant Goodloe, to his liability for 
the purchase-money to Pintard, is, that his 
promise to pay -was not made to Pintard, 
but to Kodes. It is true that he entered into 
no contract Tvith Pintard, but in his written 
conti-act with Rodes, by a fair construction 
of its terms, he expressly bound himself to 
pay to Pintard tue purchase-money due by 
Rodes, so soon as a good title should be 
made to him. It can hardly be doubted that 
this undertaking, made upon a valuable con- 
sideration, in discharge of his debt to Rodes, 
and of Rodes's debt to Pintard, will be en- 
forced in a court of equity. It is conso- 
nant to the principles of equity and justice, 
and I know of no technical objections 'to its 
enforcement. 

The conclusion at which I have arrived is, 
that Goodloe is personally bound to Pintard 
for the payment of the purehasVmoney due 
him for the land, after deducting the amount 
paid by Goodloe for the better title, to the 
United States, and all expenses incident to 
the procurement of that title. 

The remaining question is, had Pintard 
a lien on the land sold by him so as to 
subject it to sale, if necessary, for the pay- 
ment of the purchase-money due him for 
sale? No doctrine is more firmly established 
by a uniform current of decisions, than that 
the vendor of the land has a lien on the 
land for the amount of the purchase-money, 
not only against the vendee himself and 
his heirs and other privies in estate, but 
also against all subsequent purchasers hav- 
ing notice that the purchase-money remains 
unpaid. To the extent of the lien, the ven- 
dee becomes a trustee for the vendor and 
his heirs; and all other persons claiming 
under them, with such notice, are treated 
as in the same predicament. The principle 
upon which courts of equity have proceeded 
in establishing this lien in the nature of 
a trust is, that a person having gotten the 
estate of another, ought not in conscience, as 
between them, to be allowed to keep it and 
not pay the consideration money. A third 
person having full knowledge that the es- 
tate has been so obtained, ought not to be 
permitted to keep it without making such 
payment, for it attaches to him also as a 
matter of conscience and duty. It would 
otherwise happen, that the vendee might put 
another person into a predicament better 
than his own, with full knowledge of all the 
facts. See 2 Story, Eq. Jur. 463, and the 
authorities there cited. The lien attaches as 
a trust, whether the land be actually con- 
veyed or contracted to be conveyed. 2 Sugd. 
Vend. 541; Smith v. Hibbard, 2 Dickens, 730. 

Pintard, then, has a lien upon the lands 
sold by him, in the hands of the defendant 
Goodloe, for the payment of the purchase- 
money remaining unpaid with the abate- 
ment before stated. The amount paid and 
expended by Goodloe in obtaining the title 
to the land from the United States does not 
definitely appear from the evidence in the 
19FED.CAS. — 45 
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cause; and, indeed, it would not be expected 
that he could show with cei*tainty all the 
expenses to which he was put in procuring 
said title. In his answer, he states the sum 
amounted to nine hundred dollars. I think 
it reasonable to allow this amount It ap- 
pears that on the 26th of January, 1840, 
Goodloe loaned to Pintard two hundred dol- 
lars, for which a note was given, and is 
filed in this case; and it is admitted by Pin- 
tard, as a just credit, to be allowed to Good- 
loe. 

From the bill, answers, exhibits, and 
proofs in the cause, the court is of opinion 
that the complainant is entitled to the relief 
pi-ayed for in his bill of complaint. 

Decree: It is ordered and decreed that 
the said defendant, Archibald W. Goodloe, 
do pay to said John M. Pintard the sum of 
ten thousand five hundred and fifty-two dol- 
lars, together with ten per cent interest per 
annum thereon, from rencfition of this decree, 
till paid; which sums, after deducting all 
the credits before mentioned, to which said 
Goodloe is entitled, is found by the court 
here to be due from said Goodloe to the said 
Pintard, as the balanceofthepurchase-money 
for the lands mentioned in the pleadings in 
this ease. And It is further ordered and de- 
creed, that the said south-east quarter of sec- 
tion one, in township eighteen south of range 
one west, and eleven acres adjoining thereto, 
being the same sold by said Pintard to 
William Rodes, and by Rodes to Goodloe, 
in the south-west fractional ^juarter of sec- 
tion six, in township eighteen south of range 
one east, be and the same is hereby charged 
with the said sum of ten thousand five hun- 
dred and fifty-two dollars, and accruing in- 
terest, as a lien for said purchase-money; 
and that unless the said defendant, Archi- 
bald W. Goodloe, shall pay to the complain- 
ant, John M. Pintai-d, the said sum of money, 
with the accruing interest, on or before the 
first day of November, then and in that case, 
it is further ordered and decreed, that the 
lands just mentioned, or so much thereof as 
may be necessary to pay the .sum before 
mentioned, be sold by a commissioner ap- 
pointed by this court, to .the highest and 
best bidder for cash in hand, at the court 
house, in the town of Columbia, Chicot coun- 
ty, state of Arkansas, after the said com- 
missioner shall have advertised the same 
four weeks successively, in some newsnappT 
printed in this state, and shall have put up 
advertisements thereof at the said town of 
Columbia, and three other public places in 
said county of Chicot And that the said 
commissioner, out of the proceeds of said 
sale. If sufficient therefor, shall pay, in the 
first place, all proper and legal expenses at- 
tending the execution of this decree. Sec- 
ondly, shall pay to the complainant, or to 
his solicitors of record, the amount of prin- 
cipal and interest hereby awarded and de- 
creed to the complainant; and thirdly, shall 
pay over to the defendant Goodloe, or to his 
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properly authorizecl agent, any Ijalance which 
may remain in his hands after satisfaction 
of the amount of the principal, interest, and 
charges aforesaid, and shall moreover de- 
liver to the purchaser possession of the lands, 
and convey the same to him by and in fee- 
simple, to him and his heirs for ever, and 
shall make report of his proceedings in the 
premises to this court at the next term there- 
of; and liberty is hereby reserved to the 
complainant to apply from time to time to 
the court for such further and other pro- 
ceedings as may be necessary for the execu- 
tion and carrying into complete efCeet the 
decree herein pronounced. And it is further 
ordered, that Johnson Chapman, of Colum- 
bia, in this state, is hereby appointed a com- 
missioner for the purposes before mention- 
ed, who shall be furnished with a certifi- 
cate copy of this decree, which shall be to 
him a sufficient warrant for action in the 
premises. And the question of costs is re- 
served until the further order of this court 
herein. 

The bill as to Rodes and Tunstall dis- 
missed. 

Mr. Justice DANIEL concurred in the 
foregoing opinion and decree. 

From this decree, Groodloe entered into an 
appeal bond to stay the execution of the decree, 
took a transcript, and removed the case into 
the supreme court. Having departed this life 
during its pendency there, it was revived against 
Joseph P. Thudgill, his administi-ator. 

[The decree was affirmed by the supreme 
court. 12 How. (53 U. S.) 24.] 
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The PIONEER. 
[Blatchf. Pr- Cas. 22.] i 
District Court, S. D. New York. Aug., 1861.2 
PitizE— Enemy PROPEBTr— CosDEMtrATios. 

Vessel aud cargo condemned as enemy proper- 
ty because belonging to resident citizens of the 
enemy's country. 

[Cited in The Amy Warwick, Case No. 341.] 

In admiralty. 

Before BETTS, District Judge. 

The ease of the bark Pioneer was the sec- 
ond one brought to hearing. The libel charges, 
in substance, that the bark, with the cargo 
laden on board, was, on the 20th of May, 1861, 
seized by the United States steamship Quaker 
City, under command of Acting Master T. W. 
Mathews, as prize of war, for violating the 
blockade of the port of Richmond, and also, for 
that the bark, at the time of such seizure, to- 
gether with the cargo on board, was owned by 
insurgents and traitors, and public enemies of, 



1 [Reported by Samuel Blatchford, Esq.] 

2 [Affirmed in Cases Nos. 11,174 and 11,175,] 



and persons engaged in actual hostilities 
against, the government of the United States, 
whereby the vessel, with the cargo laden there- 
in, became liable to confiscation and condem- 
nation, as lawful prize. The claim and an- 
SAver, put in imder a test oath by the master, 
in behalf of her owners, residents in Rich- 
mond, Virginia, denies the violation of the 
blodtade alleged, admits the o^-na'ship of the 
vessel and cargo by the claimants, and that 
they are residents in Richmond, denies that 
the vessel aud cargo thereby became subject 
to forfeiture, and denies, in effect, the fact of 
blockade, as also the authority of the president 
to establish it; and, with the exceptive alle- 
gations thereto attached, the pleadings take 
the general objections, in bar of the suit, which 
are set up, and have been considered and dis- 
posed of by the court, as is above stated, in the 
decision applicable to the defenses common to 
the nine other suits heard concm-rently with 
this one at the present sitting of the court. 
The claim of forfeiture against tlois vessel and 
cargo, because of a violation of blockade, is 
not pressed by the counsel for the United 
States, and the only charge on which the con- 
demnation is urged is that both are enemy's 
property. 

It appeal's, upon the preparatory proofs,— 
and that evidence is uncontradicted,— tliat the 
capture of the vessel and cargo was made on 
the high seas, outside of any harbor of the 
United States. It being adniitted, in the claim 
and answer, that tlie claimants were, at tlie 
time of the captm-e, resident citizens of Vir- 
ginia, and the documentary proofs showing a 
state of war to have existed at the time be- 
tween the United States and the place of resi- 
dence of the claimants, or tliat part of the 
state of Vu'ginia then xmder the power and 
control of the public authorities of Virginia, 
who assumed to act, and were not prohibited 
or restrained from so acting, by the residents 
therein, in the name and by the authorization, 
at least, of that particular section and portion 
of the state, the citizens and residents thereof 
are parties, in judgment of law, to the acts of 
their local government, in its hostilities; and 
a war between the conflicting powers is 
a war between all the individuals of the 
one and all the individuals of which the oth- 
er belligerent power is composed. The in- 
clinations of individuals, in relation to other 
states, are to be considered as bound by the 
acts of their government. The doctrine Is 
sti'ongly ana clearly slated by Chancellor Kent 
(1 Kent, Comm. 7.'); "Wheat Mar. Capt. 40, 41, 
102), and excludes the claim of exemption re- 
lietl on by the owners in this suit. Holding, 
as the decision of the court does, on these car- 
dinal features of the defenses to these actions, 
that the United States are armed, in judgment 
of law, in meeting the Civil War waged upon 
them, with the same rights and privileges they 
could claim in respect to the propei-ty or ex- 
emptions of their enemies, if the war was one 
between nations independent of ea-^h other, it 
follows that the vessel and cargo proceeded 
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against in this case, belonging to enemies of 
the United States, and captured at sea, are 
subject to confiscation to the United States. 

It is therefore ordered and dea-eed by the 
court that the propei*ty arrested and proceeded 
against in this suit be pronounced prize of war, 
and be condemned sold, and distributed as 
such, according to the rules and law of the 
court in that behalf. 

NOTJS. The decree in this case was aflarmed 
bv tlie circuit court, on appeal, July 17, 1S63. 
[Case No. 11,174.] Afterwards, further proofs 
were, on leave, put in by the claimants, in the 
circuit court, and on a further hearing the de- 
cree of tlie district court was again affirmed by 
the circuit court, November 25, 1863. [Id. 11,- 
i«5.] 

[Pending the appeal, tlie district court, on the 
consent of all parties, directed the prize com- 
missioners to sell the cargo and vessel, and to 
bring tlie proceens of sale into court. Case No. 
11,172.] 



Case No. 11,17S. 

The PIONEER. 
[Blatchf. Pr. cas. Gl^i'lS Iieg;'Itit.-^349.]^ ' 
District Court, S. D. New York. Oct 26, 1861. 

PiiiZB— Sale of Perishable Cakgo Pending Ap- 
peal — Act of Marcu 3, 1849. 
. 1. The vessel ana cargo having been con- 
demned, and an appeal talien by the claimants 
to the circuit court, this court, on evidence that 
the cargo was perishable, and the vessel and 
cargo liable to deterioration, and on the consent 
of all the parties, directed the prize commission- 
ers to sell the vessel and cargo at public auction, 
and to bring the proceeds of sale into court. 

2. The act of March 3, 1S19 (9 Stat. p. 378, § 
S), commented on, in respect to the disposition 
of the proceeds of a sale by a marshal. 

It appearing to the court that the cargo of 
the prize vessel herein is of a perishable 
character, and that both vessel and cargo 
are suffering, and will be subject to much 
deterioration in their condition and value, 
pending the appeal of the claimants from 
the decree of condemnation [see Case No. 
ll,171al thereof, .it is ordered that the prize 
commissioners of this court do forthwith 
take into their possession the said bark 
Pioneer, and her cargo laden on board, and 
procure the unlading and storage of said 
cargo, if the same or either be requisite for 
its present safety or advantageous sale, and 
that the said commissioners do then, and 
without delay, proceed to make sale of said 
vessel and cargo at public auction on due 
notice, unless a consent shall be filed herein, 
executed by all the parties, that such sale 
may be otherwise effected by said commis- 
sioners; and it is further ordered, that the 
proceeds of sale, deducting therefrom the 
neeessai-y expenses thereof, and of such un- 
lading and storage, if any, be forthwith 
brought into court hy the said prize com- 
missioners, to abide the further decree in 
this suit, together with a report of their pro- 

. 1 [Reported by Samuel Blatchford, Esq.] 



ceedings herein, and a detailed account of 
their sales and expenses, to the end that the 
court may make such further directions as 
to the investment of such proceeds, pending 
this suit, as it may deem proper. 

BETTS, District Judge. The counsel for 
the respective parties moved the court for 
the 'decree above stated, in order that the 
funds might be disposed of by the court in- 
termediate the hearing on appeal, and prob- 
ably having also in view the object of bring- 
ing before the appellate courts the propriety 
of the distribution made here of the cargo 
condemned, should its confiscation, as de- 
creed by this court, be sustained in the 
courts above. 

The prize rules provide for a commission 
of appraisement, to ascertain the value of 
perishable property captured as prize (rule 
25); and there would seem to be reasonable 
cause, for allowing it in the present case, be- 
cause there may be doubt, under the act of 
congress of March 3, 1849, § S (9 Stat. 378), 
whether the court can exercise any author- 
ity over the funds produced by a marshal's 
sale, and whether they must not be deposit- 
ed absolutely in the United States treasury, 
only to be obtained therefrom by some mode 
of proceeding independent of the direction 
and practice of the court. The prayer of 
the proctors of the parties, supported by 
their mutual consent in writing, was, tliere- 
fore, assented to, that the funds might be 
rescued from a perishing condition, and be 
so placed as to be made directly available, 
under orders of the court, to the parties in- 
terested in them, without injurious procras- 
tination and expenses. 



Case Ko. 11,173. 

The PIONEER. 
[Blatchf. Pr. Cas. 163.] M s. , . 
District Court, S. D. New York'.- afay, 186^. 
Prize— Enemt Propeutt, 
Vessel and cargo condemned as enemy proper- 
ty, and for an attempt to violate the blockade. 

In admiralty. 

BETTS, District Judge. This vessel and 
cargo wei'e captured, as prize, on the 20tli 
of February, 1862, at the mouth of the Rio 
Grande, Texas, by the United States ship of 
war Portsmouth. It being deemed unsafe to 
send the vessel into port for adjudication, she 
was destroyed by order of the commanding 
oflBcer, and the cargo was transmitted to this 
port by another vessel,, and was here seized 
and proceeded against by due process of com-t, 
regular notice having been given to all par- 
ties interested, according to law. The mas- 
ter of the vessel testified that he was pres- 
ent at her capture; that she was sunk, after 
the arrest, as being unseawoithy, and that 

1 [Reported by Samuel Blatchford, Esq.] 



PIONEER cCase No. 11,175) 

her cargo was placed on the Rhode Island and 
brought to New York. The prize sailed un- 
der the Confederate flag, and had no other, 
and was cleared by the Confederate custom- 
house at New Orleans. Her cargo was tobac- 
co, and she was cleared with it from New Or- 
leans, where she was owned, for Brownsville, 
Texas. The cargo was owned and ladejg on 
board at New Orleans, and was enemy prop- 
ei-ty. The owner of the vessel was also own- 
er of part or the whole of the cargo. All 
persons on board the vessel knew, when the 
attempt was made to enter the port of 
Brownsville, that it was in a state of block- 
ade by the United States, and had been from 
the time the blockade was imposed. No evi- 
dence is produced that the owners of the ves- 
sel and cargo had warning or particular no- 
tice that the port was then blockaded. The 
vessel was arrested two or three miles from 
the Texas shore, while attempting to enter 
the port of Brownsville. The purpose of the 
vessel to go from New Orleans to Browns- 
ville, notwithstanding the blockade, is clear- 
ly shown to have been entertained by the 
owners of the cai-go and vessel from tlie time 
the voyage was undertaken. The proofs are 
satisfactoi-y that the vessel and cargo were 
enemy property, and subject to confiscation 
as such when arrested; and that, if any por- 
tion of the property be neutral, it was cap- 
tured while making the attempt to violate 
the blockade of the pox-t of Brownsville. Judg- 
ment of condemnation is accordingly rendei'ed 
against both vessel and cargo. 



Case No, 11,174. 

The PIONEER. 

[Blatchf. Pr. Gas. 649.] i 

Circuit Court, S. D. New York. July 17, 
1863.2 

Prize — Exemt Propebtt. 

[Appeal from the district court of the Unit- 
ed States for the Southern district of New 
York.] 

T3ie vessel and cargo in this case were con- 
demned by the district court Case No. 11,- 
171a, Pendiug this appeal, the district court, 
by consent of all parties, ordered the prize 
commissioners to sell- the vessel and cargo, 
and to bring the proceeds into court Case 
No. 11,172. 

NELSON, Circuit Justice. The vessel and 
cargo in this case were captured off Cape 
Henry, by the steamer Quaker City, on the 
20th of May, 1861. Both vessel and cai-go 
belonged to De Voss & Co., of Richmond, 
Virginia, and, according to the ruling in the 
case of The Hiawatha [Case No. 6,451], they 
were subject to condemnation as enemy prop- 
erty. Decree below affirmed. 

[NOTB. Afterwards, further proofs were, on 
leave, put in by the claimants, in the circuit 

1 [Reported by Samnel Blatehford, Esq.] 

2 [Affirming Case No. 11,171a.] 
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court, and on a turfliev hearing the decree of 
the district court was again affirmed. Case No. 
11,175.] 



Case ISTo. 11,175. 

The PIONEER. 

[Blatchf. Pr. Cas. 666.] i 

Circuit Court, S. D. New York. Nov. 25, 1863,2 

Prize — Exemt Property — Vessel Owned by 
Austrian Consul Resident at Richsiond dur- 
ing Civil War— Trade with Enemy, 

1. Hearing, on further proof, as to the claim 
by one of the owners of the vessel and cargo that 
he was at the time of the breaking out of the 
war, and at the time of the capture, a resident 
consul at Richmond, of the empire of Austria, 
recognized by this government; that his interest 
IS not to be regarded as enemy property, inas- 
much as he intercepted the vessel and cargo 
while on their way to a blockaded port of the 
enemy, and took measures to send them to a loy- 
al port, and had thus done everything in his 
power to withdraw his property from the ene- 
my s country; that, while in the act of being 
withdrawn, it was not liable to capture; and 
that he was not bound to follow it, as his duty 
as consul, and his right under a treaty between 
the United States and Austria, justified and 
satisfactorily explained his continued residence 
m the enemy's country. 

2. "Where a foreign consul is carrying on trade 
as a merchant in the enemy's country, his con- 
sular residence and character will not protect 
that trade from interruption by the seizure and 
condemnation of his property as enemy's proper- 
ty; and, notwithstanding his consular character, 
he is to be considered in all commercial transac- 
tions as on the same footing with any other resi- 
dent merchant. 

3. If, on the breaking out of the war, he puts 
an end to his business as a merchant, continuing 
his residence solely as consul, his property which 
is intercepted by him on its way to a blockaded 
port of the enemy, and prevented from entering 
that port, with a view to send it to a loyal one, 
should perhaps not be regarded as enemy proper- 
ty. 

4. Decree of the district court condemning the 
property as enemy property affirmed. [Case No. 
11,171a.] 

In admiralty. 

NELSON, Circuit Justice. This case 
comes up on further proof on the part of 
the claimant De Voss, one of the owners 
of the vessel and cargo. Tne firm of De 
Voss & Hanniwinkle were residents and 
engaged la business at Richmond, Virginia, 
at the date of the proclamation of the presi- 
dent of April, 1861 [12 Stat 1259], and had 
been for some twenty years. The Pioneer, 
with a cargo of tobacco and flour belonging 
to this firm, sailed from City Point in the 
fore part of December, 1860, for Liverpool, 
where, after discharging her cargo, she took 
in a return cargo of salt for Richmond, and 
sailed for that port from Liverpool on the 
17th of April, 1S61. She reached the coast 
off Hampton Roads on the 20th of May, fol- 
lowing, and was met by a pilot with a let- 
ter from the owners, advising the captain 

1 [Reported by Samuel Blatehford, Esq.] 

2 [Affirming Case No. 11,171a.] 
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of the proclamation and of tlie blockade of 
tlie port, and instructing Mm not to attempt 
to enter, but to change his course to the 
port of Baltimore. While in the act of obey- 
ing these instructions, the vessel -was discov- 
■ered by one of the blockading squadron, and 
was seized as prize of war, and sent to this 
port for adjudication. The court below con- 
demned the vessel and cargo, not for break- 
ing the blockade, but as enemy property. 
{Case No. 11,171a.] On an appeal to this 
court this decree was affirmed within the 
rule established in the case of The Hia- 
watha [Case No. 6,450] and that class of 
cases, decided in the supreme court of the 
United States. [Case No. 11,174.] 

The new proof now offered, and which 
was received by consent of the United 
States district attorney, is, that De Voss, one 
of the partnei-s, was, at the time of the 
breaking out of the war, and at the time of 
the capture, a resident consul at Richmond, 
of the empire of Austria, recognized by this 
government. Upon this new fact, in con- 
nection with the case as before presented, 
it is now insisted by the learned counsel for 
the claimant that the interest of the partner 
De Voss is not to be regarded as enemy 
property, inasmuch as, having intercepted 
the vessel and cargo, and taken measures 
immediately to send them to a loyal port, 
and having thus prevented the property 
from entering the port of the enemy, he had 
done everj n^ing in his power, under the cir- 
cumstances, to withdraw it from the ene- 
my's country, which he had a right to do 
within the rules of international law; that, 
while in the act of being withdrawn, it was 
not liable to capture; and that he was not 
bound to follow it, as his duty as consul and 
his right under a treaty between the United 
States and Austria justified and satisfactori- 
ly explained his continued residence at Rich- 
mond, in the enemy's country. 

It Is admitted that, in the ease of a for- 
eign consul who is carrying on trade as a 
merchant in the enemy's country, his con- 
sular residence and character will not pro- 
tect that trade from interruption by the sei- 
zure and condemnation of his property as 
enemy property; and that, notwithstanding 
his consular character, he is to be consider- 
ed, in all commercial transactions, as on the 
same footing with any other resident mer- 
chant The mere fact, therefore, that De 
Voss was a resident consul, cannot confer 
upon him any privileges, so far as concerns 
his commercial transactions, over any other 
merchant resident in thd enemy's country. 
He stands on the same footing as his part- 
ner, Mr. Hanniwinkle. His property, en- 
gaged in a trade which is carried on in the 
enemy's country, finds no exemption, accord- 
ing to the international code, from the laws 
of war. 

I agree that if, in addition to his consular 
character, it had been shown that, on .the 
breaking out of the war, he hagl dissolved 
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his partnership, and put an end to his busi- 
ness as a merchant, continuing his residence 
solely as consul, there would be great force 
in the position that his interest in this ship 
and cargo, which were intercepted and pre- 
vented from entering the enemy's port with 
a view to send them to a loyal one, should 
not be regarded as enemy property. The 
case would have presented a strong analogy 
to that of a resident merchant in the ene- 
my's countx-y, after the commencement of 
the war, breaking up his business, with all 
reasonable diligence collecting his effects, 
and withdrawing both of them from the 
country. His consular character would 
have explained the reason for his not leav- 
ing the country himself. But in this case, 
for aught that appears— and if otherwise, it 
devolved on the claimant to show it, it be- 
ing a material fact in his case— he has con> 
tinued his partnership business the same 
since as before the war. I cannot, from the 
single fact that he diverted the property in 
question from the enemy's country, and 
especially from a blockaded port, where it 
was liable to capture, and sent it to a loyal 
one, infer that this was followed up by his 
putting an end to his business as a mer- 
chant at Richmond. If not, I must regard 
him as I would any other merchant engaged 
in trade in the enemy's country. 
Decree below affirmed. 



Case ISTo. 11,176. 

The PIONEER. 

[1 Deady, 58.] i 

District Court, D. Oregon. March 8, 1864. 

Seamen's Wages— Miscosduot as Cause op Fok- 

FEITUBE — ^INPERTINBNT ALLEGATIOSS 

— Exceptions. 

1. Exception for impertinence to an allegation 
in an answer which serves no legal purpose, and 
is a mere slur upon the libellant, allowed. 

2. An allegation of misconduct on the part of 
an engineer as a cause of forfeiture of wages 
must state the particular acts of misconduct re- 
lied on, with the circumstances of time and 
place. 

[Cited in The Maria, Case No. 9,073.] 
[See The Almatia, Case No. 254.] 

3. O. brought suit against the steamboat P. 
for wages as engineer; the claimant in its an- 
swer set up that prior to the commencement of 
such suit, it had commenced an action against 
0. in the territory of "Washington, to recover 
damages for injuries to the steamboat P., caused 
by the misconduct of the latter as engineer there- 
on, and caused a garnishee process to be served 
upon K., the master, and sometime owner of the 
steamboat P. during the period that C. was em- 
ployed upon her as engineer: Mdd, on exception 
that the allegation was impertinent. 

[Cited in The Tom Lysle, 48 Fed. 692.] 

In admiralty. 

E. W. McGraw, for libellant. 
Amory Holbrook, for claimant 

1 [Reported by Hon. Matthew P. Deady, Dis- 
trict Judge, and here reprinted by permission.] 



PIONEER (Case No. 11,176; 

DEADY, District Judge. The libellant 
[Patrick J. Conlisk] in this suit seeks to re- 
caver the sum of $1,497.25, the balance al- 
leged to be due him for services as engineer 
upon the steamboat Pioneer, between No- 
vember 8, 18G2, and January 8, lSt>4. The 
claimant, the Columbia Ti*ansportatiou Co., 
a corporation of the territory of "Washington, 
intervening for its interest as owner, an- 
swered the libel, to which answer the libel- 
lant filed sundry exceptions. 

The first exception is taken to the words 
following: "And because he by neglect and 
his mismanagement caused great damage to 
the machinery of said boat." In the an- 
swer the fact herein alleged is stated as 
the reason for discharging libellant. From 
the pleadings it appears that the libellant 
was hired by the month, or under such cir- 
cumstances as that a hiring from month to 
month would be necessarily implied. Such 
being the ease, the libellant might be dis- 
charged from the boat, she being in • the 
home port, at the end of any month. There- 
fore, it is not necessary upon the part of 
the claimant to show any reason for his dis- 
charge. In fact, the libellant does not sue on 
account of the discharge, but for wages 
earned and unpaid. If it was intended to 
plead this misconduct as a cause of for- 
feiture or diminution of wages, the partic- 
ulars of the alleged neglect and misnumage- 
ment should have been slated wit'.i the cir- 
cumstances of time and place. The excep- 
tion is allowed. 

The second 'exception is talien to the words 
following: "By reason of mutinous and dis- 
obedient conduct, incompetence and mali- 
cious mischief, causing damage as before 
stated." This allegation, in conjunction with 
other mattei-s, in what is called the fifth 
article of the answer, is pleaded as a cause 
of forfeiture of wages. What has just been 
said in passing on the first exception as to 
the want of certainty, applies to this. The 
employment of the libellant extended over 
a period of one year and two months, and 
when he seeks to recover his wages, it would 
be a hardship if the question should be 
made to turn upon the truth or falsity of 
such a vague and indefinite charge. Be- 
sides, the misconduct of the libellant to work 
a forfeiture of his wages must be gross and 
serious, though for a less cause there may 
be a partial forfeiture or diminution. Again, 
if a seaman is continued on board after an 
opportunity occurs to discharge him at tbe 
home port or the termination of the voyage, 
the law presumes that his misconduct has 
been overlooked— forgiven, and such miscon- 
duct cannot be set up as a defence to a 
suit for wages. In what month of the four- 
teen that the libellant was employed on this 
boat, "this mutinous conduct and malicious 
mischief" occurred, is not stated in the an- 
swer. Such conduct was a sufficient ground 
to justify the discharge of the libellant at 
once, but if the master or owner for any 
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reason saw proper to continue him as engi- 
neer, it could not be afterwards set up as a 
cause of forfeitm*e of wages subsequently 
earned. When the hiring is monthly upon a 
river steamboat or other boat arriving and 
departing at short periods within that time, 
each month must be considered as analogous 
to a separate voyage at sea. The wages 
earned upon one voyage are not affected by 
the conduct of the seaman upon a foi-mer 
or subsequent one. So with the monthly 
wages of the libellant, they are to be con- 
sidered as the wages of separate voyages, 
and not affected by his conduct except dur- 
ing the time they were being earned. This 
exception is allowed. 

The third exception is taken to an allega- 
tion pleaded in abatement of the suit. It 
states substantially that from March 20 to 
November 12, 1863, John T. Kerns— now one 
of the directors of the C. T. Co., and who 
as its agenf makes the claim and answer 
herein— was the sole owner and master of 
the Pioneer, and that said Kerns employed 
the libellant during that time, at certain 
wages; that libellant remained on board un- 
til January 1, 1864, and during the last 
month of such employment— meaning, I sup- 
pose, December, 1SG3— he maliciously dam- 
aged the boat in the sum of ?l,Oo6; that 
on January 6, 1864, the O. T. Co. brought 
an action in the district court of the terri- 
tory of Washington against the libellant for 
said damages, and caused a summons to be 
served therein on said Kerns as garnishee; 
that said action is still pending, and that 
said coui^ had thereby acquired jurisdiction 
over the wages alleged to be due the libel- 
lant before the filing of the libel in this suit, 
and that any decree therefor in this court 
would be a hardship and injustice to the 
claimant and said Kerns. As an individual. 
Kerns has no other relation to the subject 
matter than as a director and agent of the 
C. T. Co., who is the claimant in this suit 
and the plaintiff in the alleged garnishee 
process against himself. It does not appear 
that the disti-ict court of the territory of 
Washington ever acquired jurisdiction of the 
person of the libellant in the action said to 
have been commenced therein. The allega- 
tion of the answer is, that the O. T. Co. "com- 
menced a suit against the libellant,'* but 
whether he was ever sei-ved with process, 
so as to give the court jurisdiction to pro- 
ceed, does not appear, and cannot be inferred. 
There must be a distinct allegation to that 
effect. Assuming the fact to be as it appears 
in the answer, that the territorial court nev- 
er acquired jurisdiction of the person of the 
libellant, the action alleged to be pending 
therein in no way affects his right to main- 
tain this suit. The service of the garnishee 
process, being in advance of the service of 
the summons upon the libellant seems to 
have been premature, and at best can only 
affect Kerns upon the condition that the libel- 
lant is brought into the territorial court and 
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judgment obtained against liim. In tlie 
meantime, I suppose it would not exonerate 
Iiim from obeying the ordei* of any otlier 
court in relation to sucli debt, wliicli migbt 
fii*st acquire jurisdiction in tbe premises. 
Again, upon tbe face of the answer. Kerns 
does not appear to be responsible to libellant 
as master and owner for quite eigbt months 
wages, while this suit is brought for the 
wages of fourteen months. But this suit is 
brought against the boat, and not Kerns. 
The seaman has a lien upon the boat for his 
wages, and this court has jurisdiction to en- 
force such lien by a suit in rem. Although 
the master and owner are also personally re- 
sponsible for the wages of the libeUant, it is 
a question in my mind whether either of 
them, strictly speaking, owe him a debt that 
can be garnisheed, at least until he elects to 
look to them or either of them for his wages, 
by taking a personal obligation therefor, or 
commencing a suit against them for the 
same. Otherwise, the master might be gar- 
nisheed in one court, the owner in another, 
while the seaman was prosecuting a suit in 
rem, upon the same demand, in a third one. 
But it not appearing that the libellant has 
ever been served with process in the action in 
the territorial court, I do not thmk the serv- 
ice of the garnishee process upon Kerns in 
any way affects his liability to the libellant 
or that of the boats. This ^ception is allow- 
ed. 

The matter included in the fourth excep- 
tion is a mere amplification of the allegations 
included in the second exception, with the 
addition of a counter claim of $1,000 for dam- 
ages caused by the alleged misconduct of 
the libellant. There is no more certainty or 
particularity in the allegation in the one case 
than the other. This exception is also al- 
lowed, 

fThere was a decree in favor of the libellant 
for §oS3.33iy6. Case No. 11,177.] 



Case No. 11,177. 

The PIONEER. 

[1 Deady, 72.] i 

District Court, D. Oregon. March 14, 1864. 

Seamen's Wages — Island TVateus— Doubtful 

CoNTKACT —Wage Rate— Misconduct— Pkiob 

Voi: AGE- Contract Prohibited by Statute. 

1. Rule of ascertaining rate of wages of sea- 
man, where the contract is doubtful, in case of 
an engineer on inland waters, commented on 
and applied. 

2. aiisconduct by seaman upon one voyage 
does not enure to the benefit of the owner so as 
to forfeit wases earned upon another; in this 
respect the case of monthly hirings, although con- 
tinuous, upon river boats, likened to separate 
voyages at sea. 

3. A partv cannot recover upon a contract pro- 
hibited bv statute, although the statute contain 
no express declaration that such contract shall 

1 [Reported by Hon, Matthew P. Deady, Dis- 
trict Judge, and here reprinted by permission.] 
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be void; therefore when libellant served as an 
engineer upon a steamboat from November b, 
1862, to July 13. 1863, without being hcensed 
therefor by the United States inspectors, he 
could not recover wages for such service, be- 
cause it was within the prohibition of section 9, 
subsec. 10, of the act of August 30, lSo2 (10 
Stat. 67). 
[Cited in Harding v.Hagar, 63 Me. 517.] 
4, Appropriation of payments— the rule stated 
and applied. 

In admiralty. 

B. W. 3iIcGraw, for libellant. 

Amoiy Holbrook, for claimant. 

DEADX, District Judge. Patrick J. Con- 
lisk brings this suit to recover wages alleged 
to be due him for services as engineer on the 
steamboat Pioneei-, for the fourteen months 
between November 8, 1863, and January 8, 
18G4, The libel was filed. January 16. 1864, 
and alleges that there was no contract as to 
time of service or rate of wages, but that tlie 
current wages of such sei-vice during the pe- 
riod mentioned was §150 per month; and that 
the amount of the wages earned by libellant 
during thisperiod of fourteen months is §2,100, 
upon which there has been payments to the 
amount of $602.75, leaving a balance of $1,- 
497.25 due the libellant for which he prays 
a decree. The claimant, the Columbia River 
Transportation Co., a corporation of the ter- 
ritory of Washington, intervening for its in- 
terest as owner of the Pioneer, answered the 
libel on March 7, 1864. The answer admits 
the performance of the labor by the libellant 
as alleged except for the five days between 
February 9 and 16, 1863. It denies that the 
hiring was without agreement as to the 
amount of wages, and alleges that libellant 
was first employed at his own solicitation, 
upon a representation or promise to the tlien 
owner, George Kellog, to work for less than 
$100 per month; that the master of the Pio- 
neer afterwards promised to pay libellant 
$100 per month, but the current rate of en- 
gineers' wages, on such boats as the Pioneer, 
was not more than $75 per month; that the 
libellant was not qualified or authorized to 
act as engineer, not being duly licensed as 
such, and did not faithfully perform his du- 
ties as such, and that he was paid on account 
the sum of $680.82. Other defensive allega- 
tions in the answer were disposed of by the 
decree upon the exceptions thereto for im- 
pertinence. The Pioneer [Case No. 11,176]. 
A number of witnesses, including the libel- 
lant and the different owners from the com- 
mencement of the former's employment to the 
present, have been examined. With a few 
tmimportant exceptions the witnesses appear 
to be interested, not only in the event of the 
suit, but in the controversy; and the state- 
ments of the libellant, and owners, are con- 
flicting. 

The first question is, to what rate of wages 
per month is the libellant entitled? There 
was no written agreement or shipping arti- 
cles signed. Upon this fact counsel for libel- 
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lant makes tlie point that the case comes 
within the provision of the act of July 20, 
1790 (1 Stat 131), concerning the hiring of 
seamen, and that therefore the liheliant is 
entitled to the highest wages paid engineers 
within the three months next preceding his 
employment I thinlc not This act is con- 
fined by its terms to vessels bound to a for- 
eign port or of fifty or more tons burthen 
bound to a port in any other than an adjoin- 
ing state. From the pleadings it appears 
that the Pioneer coasted between the ports of 
this state and such ports, and the ports of 
the teiTitory of Washington. The libellant 
swears positively that there was no agree- 
ment as to the rate of wages which he was 
to receive, while the owner of the boat from 
November S, 1SC2, to March 23, 1SC3, testifies 
that at the time of employing libellant he 
told him that he had been paying $100 per 
month, and that the libellant replied he was 
willing to work for less. On March 23, 1863, 
the master, John T. Kems, became the sole 
owner of the boat and remained so until the 
sale to the claimant, the C. R. T. Co., of which 
he is a director. Kerns testifies, that at the 
time of purchasing the boat he made out li- 
bellant's account crediting him with his wages 
at $100 per month, and presented it to him, 
and that the libellant made no objection to it 
On the conti-ary the libellant swears that he 
did object to it and would not receive it, but 
the objection he made at the time, was not 
to tlie amount of the wages, but that the ac- 
count was made out against the owner, and 
not the boat— saying that he did not under- 
stand that and only knew the boat The rea- 
son given for the objecUon to the account, 
shows pretty conclusively that it was not 
made to the rate of wages, but the security. 
Two witnesses, employed In inferior positions 
on the boat, testify to conversations with the 
libellant in which they state that he admitted 
that he was only getting $100 per month, but 
that he intended to claim or have $150 there- 
after. An engineer testifies to a conversa- 
tion between libellant and Kerns, in which 
the former demanded $150 per month, at that 
time, and in which there was something said 
about the wages for the time prior thereto, 
but he could not state paxticulars. The li- 
bellant and Kems both testify eoncei-ntng this 
conversation. The former says that he then 
demanded $150 per month, and that Kerns 
did not say whether he would give it or not, 
but said that libellant was trying to take ad- 
vantage of the fact that the boat was in debt 
to him, and unable to pay. Kerns admits 
this demand for $150 per month, but says 
that he told libellant he could not pay it 
Both these conversations with libellant evi- 
dently occurred near the same time; Kems 
saj's the one with him occurred about Decem- 
ber 1, 1863, but the other witnesses speak of 
October in the same year. 

These are all the material circumstances 
bearing on the question of whether there was 
an agreement as to the rate of wages or not 
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According to the authorities, where there is 
a doubt as to the rate of wages due a seaman, 
it should be resolved in his favor. In gen- 
eral this is a wise and just rule, founded up- 
on correct observation of the relations be- 
tween seamen and their employei-s. The lat- 
ter can always protect themseives by having 
shipping articles signed, or in the case of 
steamboats on short routes by payments or 
settlements at short intervals. But I think 
the rule ought to be applied in this case with 
some reference to the circumstances. From 
these it appears that, in the fall of 1S62. 
George Kellog, a doctor and landsman, was 
the owner of a small steamboat called the 
Pioneer. She was propelled by a single en- 
gine, and her machinery was cheap and rick- 
ety. Her master— Kerns— was practically a 
landsman. The boat had no established trade 
or route, but was knocking around on the 
waters of the lower Columbia and Wallamet 
rivers, amid a strong force of first-class boats, 
doing a sort of peddling, desultory, sporadic 
business. At times, Kems was acting as mas- 
ter, clei'k, "and all hands"— trying to make 
the boat pay her way. Under thes& circum- 
stances, the libellant, an old engineer from 
the lakes, came to this country seeking em- 
ployment, and at his own solicitation was 
employed upon the boat as engineer. Knowl- 
edge and experience were on his side, and 
under the circumstances he was as likely to 
take care of himself in a bargain as any of 
his employers. Of com-se the law rates the 
libellant as a seaman, and he is therefore en- 
titled to the rights of a seaman, pai'ticularly 
in having a lien upon the boat for the wages 
due him; but in the matter of a bargain with 
the master or owners of the Pioneer, I think 
these circumstances show that the parties in 
fact dealt on about equal terms, and that 
therefore the rule spoken of should be applied 
in moderation and with caution. The evi- 
dence shows that first-class engineers have 
been receiving from $125 to §150 per month, 
but these are principally employed on good 
paying boats. Others appear to make the 
best bargain they can, dependmg somewhat 
upon the size of the boat and its business. 
Before the libellant went upon the Pioneer, 
her engineer was getting $100 per mouth. 

From the premises, I find that the libellant 
was employed without any express contract 
as to the rate of wages, but being a stranger 
and desirous of employment and an oppor- 
tunity to become acquainted with the rivers 
and business, he was more anxious to obtain 
a situation than to obtam the highest wages; 
that the sum of $100 a month was talked 
about at the time of the hiring, and subse- 
quently acted upon by the libellant and the 
master and owners, and that under all the 
cu:cumstances the law implies a hiring at that 
rate; that sometime in the fall, or December 
of 1863, the boat being unable to pay ex- 
penses, and being indebted to libellant, he 
demanded wages at the rate of $150 per 
month, and Kerns remonstrated against this 
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<iemancl, telling Mm that the boat Tvas unable 
to pay more. The lihellant may have 
thought, as men in such circumstances some- 
times do, that as the boat was unable to pay 
liim what was due him, he would take ad- 
vantage of his power as a creditor to fix the 
rate of his wages. Be this as it may, Kerns, 
without admitting or promising anything, put 
him off the best way he could, hoping to make 
some disposition of the boat, so as to put her 
iiffairs and prospects in a better plight. The 
■demand for higher wages would not consti- 
tute a contract and make the boat liable 
therefor, unless with the assent of Kerns. 
Considering that the boat was embarrassed, 
iind that the libellant had a large claim 
against her, I do not think such assent ought 
lightly to be implied. It was not expressly 
given, nor do I think there is reason to imply 
it. The reply of Kerns that the boat was 
not able to pay the higher wages, was a 
■qu.alified refusal of the demand. At that 
time the boat was in port, unemployed half 
her time, and it seems to me that the libellant 
was taking the advantage of his claim for 
past services, to tiy and compel her owner 
to raise his wages. If the libellant was not 
satisfied to work for §100 per month, he might 
have gone elsewhere. What was due him he 
could have collected off the boat. I also 
find that the libellant is entitled to the wages 
•of .?100 per month from November 8, 1863, to 
Jfanuary 8, 1864, and that he has been paid 
-on account in one way and another, the sum 
of §671.62, leaving a balance of account in 
his favor of $728.30. 

In coming to this conclusion I have con- 
sidered the libellant as in the employ of the 
boat during the five days in February, when 
the answer alleges he was discharged. It 
is a small matter. The alleged discharge 
seems to have been a kind of conditional one, 
-depending somewhat upon the boat's neces- 
sities and opportunities to get business. The 
•crew were nominally discharged, but they 
were to continue to run the boat if they could 
pick up any jobs. But, of course, I admit 
that the libellant might have been discharged 
at that time, without the payment of the 
wages due. Certainly the libellant could not 
fasten himself upon this boat against the 
wishes of her owner, until his accruing 
wages eat her up, simply because the own- 
er did not, or could not, pay him off. The 
boat was good for the wages already earned. 
I have also considered the libellant as en- 
titled to wages until JanuaiT 8, 186-4, al- 
though he was actually discharged on Jan- 
uary 5. The hiring must be constnied to 
have been monthly, (The Pioneer [Case No. 
11,176]), and as the discharge took place 
three days before the expiration of the 
month for no reason other than the pleasure 
or necessities of the owner, the libellant was 
entitled to his wages for the whole month. 

Next, the claimant seeks to diminish what- 
ever sum may be found due the libellant as 
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wages by proof of misconduct on the part of 
the latter. But the most of the proof in 
support of this allegation suggests that the 
claimant, in making it, was trying to keep 
even with the libellant's charge of §150 per 
month. The machinery was shown to have 
been out of order a good deal, but I think 
this is more likely to have been the fault of 
the machinery itself, than the libellant. The 
boat was poor, earning little or nothing much 
of the time, and the libellant had to make 
repairs as best he could. As to the diso- 
bedience concerning the belt and sawing 
wood, it was but a single act near the end 
of his employment Taylor, who was mas- 
ter at the time, was a landsman and new 
hand at the wheel, and seems to me to 
have provoked the engineer by trying to 
make himself particularly offensive concern- 
ing the sawing of this wood. The evidence 
concerning the working the engines Avhen 
the boat was at the shore, but not made fast, 
is the only other proof of misconduct. I am 
inclined to think the engineer was simply 
mistaken as to the line being out, and was 
working the engines to keep steam down. 
There is also some evidence that the libel- 
lant at times was cross and ugly, and had 
difficulty with the men. With Kerns he 
seems to have got along pretty well. It is 
probable that the libellant is not a very 
agreeable man. and being in charge of poor 
machinery, often getting out of order, work- 
ing with a lot of green landsmen tiTing to 
run an unlucky boat, it is not remarkable 
that his temper should sometimes get the 
better of him. An engineer should be not 
only obedient, but respectful to the master; 
but misconduct to forfeit wages should be sat- 
isfactorily proven and be of serious import 
Again, a sufficient answer to all these 
charges of misconduct is found in the fact 
that the libellant was continued in his em- 
ployment and position as engineer. The 
boat was in port every day, and there was 
no legal or physical necessity for continuing 
to employ him. By continuing to employ 
him month after month, the presumption is, 
that his misconduct, if any, was overlooked 
and forgiven, and so Kerns says, "I over- 
looked it" The hiring being monthly, I 
think each month's service must be consid- 
ered as a separate voyage at sea. Miscon- 
duct during one voyage cannot be made to 
work a forfeiture of wages earned during 
another. Piehl v. Balchen [Case No. 11,137]. 
The owners of a steamboat orduiarily have 
the power to protect themselves from mis- 
conduct of any of the crew, by discharging 
a man whose conduct is not satisfactory. 
This doctrine of forfeiture or diminution of 
wages is particularly applicable to voyages 
at sea, where it is often impossible to dis- 
charge a disobedient or negligent seaman, for 
months together, I do not think that any 
such misconduct is proven as entitles the 
claimant to a diminution of wages, or that 
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it is a case for diminution of •wages, except 
for some misconduct occurring during the 
last month of the libellant's employment 

One other question remains to be disposed 
of. It is alleged in the answer, that the li- 
bellant -n^as not authorized to serve as engi- 
neer for -want of a license. The evidence is, 
that he was duly licensed by the supervising 
inspector for the district, on July 13, 1863, 
and that between November 8, 1862, and the 
last mentioned date he was not licensed, and 
that he had been a licensed engineer on the 
lakes between the years 1857 and ]860, The 
act of August 30, 1852 (10 Stat. 67), declares 
that: "It shall be unlawful for any pei-son 
to employ or any person to serve as engineer 
or pilot on any such vessel, who is not li- 
censed by the inspectors, and any one so of- 
fending shall forfeit $100 for each oflfense." 
Upon this provision it is maintained by the 
claimant that the libellant cannot recover 
wages for the period he was not licensed. I 
think such is the effect of the act beyond a 
question. When a statute makes a certain 
thing or act unlawful, no contract to do or 
perform such thing or act is valid, or can be 
enforced. In Bartlett v. Vinor, cited in Chit 
Cont. 599, Holt C. J., said: "Every contract 
made for or about any matter or thing which 
is prohibited and made unlawful by any 
statute, is a void contract, though the stat- 
ute itself doth not mention that it shall be 
so, but only inflicts a penalty on the default- 
er, because a penalty implies a prohibition, 
though there are no prohibitory words in the 
statute." See note 1, Ohit Cont 599, where 
the American authorities are cited to the 
same effect It would make prohibitory 
statutes nugatory and of no effect, if parties 
could act and contmct in violation of them, 
and thus require the courts to enforce and 
uphold such contracts and doings. The law 
leaves the parties to such contracts where it 
finds them. It follows that the libellant is 
not entitled to recover wages for the period 
in which he served as engineer without a li 
cense, and in violation of the act. 

This conclusion makes it necessary to as- 
certain and determine upon what part of the 
service, the lawful or unlawful, the pay- 
ments made to the libellant shall be appro- 
priated. Ti-eating the wages earned during 
these two periods, or even the wages of each 
separate month, as distinct debts, the law 
gives the debtor the right to appropriate the 
payment to either or any of the debts, but 
he must do so at the time of payment, and 
by some act word, or other means, to the 
knowledge of the creditor. Such an appro- 
priation may be implied from circumstances 
as a previous refusal on the part of the debt- 
or to pay one of two debts. Taylor v, Sandi- 
ford, 7 Wheat. [20 IT. S.] 20. But if the debt- 
or makes no appropriation of the payment, 
then the right attaches to the creditor in the 



[19 Fed. Cas. page 714J 

same manner, except that it appears he may 
make the appropiiation at any time there- 
after before an action or controversy con- 
cerning the same. After this, the authorities- 
differ as to the creditor's right to appropriate, 
but the weight of them seems to be that he- 
may. Chit Cont 645, note 1. If neither 
the debtor or creditor has appropriated the- 
payment the court must apply it .n.s appears 
to be the most equitable and just other 
things being equal, giving the preference to 
the claims with the poorest security. Id.. 
As between a lawful and unlawful contract^ 
the law will appropriate a general payment 
to the former in preference to the latter, but 
it seems ^hat the creditor may appropriate- 
such payment upon the unlawful conti-act, or 
upon a debt barred by the statute of limita- 
tions. Ohit Cont 646-648. 

Appropriating these payments upon these 
rules and principles, or rather determining 
what appropriation, if any, was made, of 
them by the parties, there is no doubt that 
all of the payments made before the lawful 
hiring commenced, were made and received 
on account of the wages earned upon the un- 
lawful contract There was then no other 
debt to apply them on. There does not ap- 
pear to have been any express appropriation 
by either party, but bearing in mind that the 
parties regarded the wages for each month 
as equally due the libellant I think it rea- 
sonable to infer that all the payments were 
made and received on account of the older 
debts. This conclusion is the more reason- 
able in this case, because as between the par- 
ties, the indebtedness does not present that 
well defined instance of distinct debts to- 
which the doctrine of appropriation applies. 
More correctly speaking, this is the ease of 
a running account, or a continuous series of 
separate accounts, treated by the parties as 
an entirety. In such cases, the doctrine of 
appropriation does not apply, and general 
payments are presumed to have been made- 
in discharge of the earlier items of the ac- 
count. Chit. Cont. 649, note 2; U. S. v. 
Kirkpatrick, 9 Wheat [22 U. S.] 737. 

The libellant is entitled to recover his 
wages at the i-ate of $100 per month from the 
date of the lawful hiring— July 13, 1803— un- 
til January 8, 1864, a period of six months 
less five days, amounting to $o83.33i^. The 
wages for the eight months and five days 
during which the libellant was employed 
without license, cannot be recovered, but the 
payments are presumed to have been made 
on that account. This leaves the sum of 
§145.04% of the libellant's account unpaid, 
and for which he cannot recover. Decrce, 
that the libellant recover the sum of §583- 
33%, with costs. 



PIONEER, The See Case No. 6,451. 



[19 Fed. Cas. page 716J 



Case No. 11,178. 

In re PIONEER PAPER CO. 

[7 N. B. R. 250.] 1 

District Court, N. D. New York. Oct. 20, 1SG9. 

Bankruptcy— PoivER op Reqistek— Examixatiok 
or Witness — Obder of Cocrt. 

1. The register has power to make the order, 
under section twenty-six of the bankrupt act [of 
1867 (14 Stat. 529)J, requiring the bankrupt or 
a witness to appear and be examined. 

2. It is not necessary to apply to the court to 
obtain such order. 

3. On such exammation the bankrupt or wit- 
ness may be examined fully, substantially as un- 
der a reference upon a creditor's bill, or in sup- 
plementary proceedings under the Code. 

An affidavit was made on behalf of certain 
creditors of the bankrupt, alleging that the 
First National Bank of Ballston Spa had 
recovered a large judgment against tne bank- 
rupt, shortly before the filing of the petition, 
and also charging collusion between E. 
Comstock, W. Wilson, and M. TV. Comstock, 
the trustees of the bankrupt corporation, and 
said bank, and also attacking the considera- 
tion of said judgment. 

Upon such affidavit Register SACKETT 
made the following order; 

"On the application of E. W. aiurphy and 
others, creditors of the said bankrupt, it is 
ordered tliat the said bankrupt attend before 
me, at my office, on the fourteenth day of 
October, eighteen hundred and sixty-nine, at 
Saratoga Springs, at twelve o'clock, noon, 
to submit to the examination required by sec- 
tion twenty-six of the bankrupt act, and 
that a copy of this order be delivered to said 
bankrupt forthwith. And it is further order- 
ed that Hero Jones, Elisha Comstock, Mar- 
cus W. Comstock, and "William Wilson, be 
and appear at the same time and place to 
be examined as witnesses in regard to the 
estate of the said bankrupt, or at such other 
place as said matter may be adjourned to. 

"September 25, 1869. 

"W. A. Saekett, Register in Bankruptcy." 

Annexed Proceedings. 

At Saratoga Springs, in said district, on the 
fourteenth day of October, 1869, before Wil- 
liam A. Saekett, register, E. F. BuUard ap- 
peared as counsel for creditors; A. Pond, as 
counsel for witnesses and bankrupt. 

Hero Jones, of Milton, Saratoga county, be- 
ing duly sworn and examined at the time and 
place aforesaid, upon his oath, says: I reside 
in ililton, Saratoga county, and am president 
of the First National Bank of Ballston Spa, 
in that town, and have been for over four 
years last past; that bank holds and owns 
a judgment against the PiOneer Paper Com- 
pany, above-mentioned, for $9,703.98, entered 
January 23, 1869, on which interest has run 
since it was entered. The witness here ob- 
jects to the regularity of the order in this 
case, and says, that he is not liable to ex- 

1 [Reprinted by permission.] 
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amination as a witness in this matter, except 
upon an order of the district court, and that 
the register has no power xo grant such an 
order. The register overmles the objection, 
and says, that the witness is bound to tes- 
tify as a witness under said order. 

Question.— What was the consideration of 
the judgment above refen-ed to in favor of 
the First National Bank of Ballston Spa 
against the Pioneer Paper Company? 

The counsel for the witness, and the wit- 
ness, ask the counsel for creditors, who in- 
sist on the examination of the witness, 
"What is the object of this testimony?'* The 
counsel for the prosecuting creditors an- 
swers, "that he proposes to show that the 
judgment in question was obtained upon pa- 
per, given by the former trustees of the 
banki'upt for the benefit of Elisha Comstock, 
which he proposes to follow up by proving 
that tlie said Comstock and his associate 
trustees, then in charge of said corporation, 
conspired together and fraudulently voted 
a salary to the said Comstock of five thou- 
sand dollars a year, and to his son Marcus 
about one thousand five hundred dollars a 
year, and to his son Abijah about seven hun- 
dred dollars a year, for pretended services. 
And that he intends to show that said judg- 
ment is fraudulent and void; with a view of 
asking the assignee in those proceedings to 
file a bill in this court to set the same aside; 
which judgment is an apparent lien upon the 
bankrupt's real estate." And the said coun- 
sel further insists, that he has the right to, 
and offers to examine the witness fully in re- 
gard to the estate of the bankrupt, substan- 
tially in the same fonn as debtors and wit- 
nesses are examined in supplemental proceed- 
ings under the laws and practice of the state 
of New Tork, and as they were formerly ex- 
amined, in reference to a matter upon cred- 
itors' bills. The register rules that parties 
have no right to make offers upon the record 
not based upon a question. 

The counsel for the witness and the bank 
objects to the question and the offer on the 
following grounds: (1) That the subject 
matter of the inquiry is not embraced in the 
order of reference to tlie register, which is 
limited to the proof of debts and the appoint- 
ment of an assignee. (2) That the judgment 
in question, which it is proposed to impeach, 
has not been proved, or offered to be proved 
as a debt against the bankrupt in these pro- 
ceedings, and that the evidence to impeach 
it is inadmissible on this reference. (3) That 
the jurisdiction to grant the order specified in 
section twenty-six of the bankmpt act is 
vested solely in the court, and not in the reg- 
ister. (4) That the only possible way to im- 
peach the judgment is by bill in this court, 
and that it cannot be impeached in the sum- 
mary way proposed. 

The register decides that he has, by pow- 
ers vested in him under the bankrupt act 
and the rules and practice of this court, 
the power to grant said order for the ex- 
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^imination of said Tpitness, and that his pow- 
ers under the order of reference are not 
Umited to the proof of debts and the ap- 
pointment of assig-nees. (2) That the judg- 
ment in question, though not proved as a 
debt, is a lien upon the bankrupt's real es- 
tate, and that creditors have the right to 
-examine into it before the register, with a 
view to proceedings before this court in rela- 
tion to it, by bill or otherwise, as they may 
be advised. (3) That though the judgment 
may not be vacated or impeached, without 
bill or other proper proceedings, there are 
various rights of parties as to the lien that 
may be protected under testimony before 
the register. The objections are, therefore, 
overruled. 

The witness declined to answer the ques- 
tions and to be further examined under tne 
■order in the matter, and insists that the 
question as to his liability to an examina- 
tion under said order, and to answer said 
questions, be submitted to the court. 

At Saratoga Springs, in said district, on 
the fourteenth day of October, eighteen hun- 
dred and sixty-nine, before "William A. Saclc- 
ett, Register: 

I, William A. Sacliett, one of the registers 
of said court in banlcruptcy, certify that in 
the course of proceedings in said matter, 
before me, the following questions arose, 
pertinent to the said proceedings, and were 
stated and agreed to by the counsel of the 
opposing partis— Mr. Bullard for certain ered- 
itoi-s, and Mr. Pond for the witness and cer- 
tain other ereditoi"s; 

First Question.— "What was the considera- 
tion of the judgment above referred to, in 
favor of the First National Banls in Ballston 
Spa, against the Pioneer Paper Company V* 
The counsel for the witness duly objected to 
the question, on the grounds stated in the 
proceedings annexed hereto. The register 
overruled the objections, and allowed the 
question as proposed, on the grounds stated 
in the annexed proceedings. 

The questions submitted are: (1) Has the 
register the power to grant the order for the 
examination of the bankrupt and witnesses 
under the twenty-sixth section of the bank- 
rupt act? (2) Shall the witness answer the 
question just above-stated? Is the question 
proper? (3) 3s the evidence to sustain the of- 
fer, made by the counsel (as stated in the an- 
nexed proceedings) for the creditors, to im- 
peach the judgment in favor of the bank, ad- 
missible in these proceedings? (4) Can this 
examination take the scope contended for by 
the counsel for the creditors? (The fourth 
point is insisted on. I do not think it a ques- 
tion that has arisen.) 

The questions arose in the proceedings an- 
nexed. The parties requested that the ques- 
tions should be certified to the court for its 
opinion thereon. 

BALL, District Judge. The" decision of 
the register is approved and confirmed. 



[19 Fed. Gas. page 716 J 

PIONEER TOW LINE (BOWAS v.). See 
Case No. 1,713. 
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PIPER V. BALDY. 

[10 N. B. R. 517; i 10 Phila. 247; 31 Leg. Int 
316; 22 Pittsb. Leg, J. 29.] 

Circuit Court, W. D. Pennsylvania. June 9. 
1874. 

BANKKUPTOT— JUDG.MEXT ENTERED Olf JCTDGMKNT 

Note G-ivejt Before AnjODioATiok. 
Judgment notes given long before the judg- 
ment debtor was adjudged a bankrupt, and just 
previous to bankruptcy, to secure loans of mon- 
ey, and given at the times the money was ad- 
vanced, are valid; and judgments entered up on 
saeh notes within a short time before the filing 
of the petition in bankruptcy, will not be set 
aside by the bankrupt court. Bill dismissed with 
costs, 

[Cited in brief in McCormiek v. Bucbner, 
Case No. 8,718.] 

[This was a bill by Edwin L. Piper, as- 
signee of Levi Berger, a bankrupt, against 
E. H. Baldy, to set aside certain judgments 
obtained by the said Baldy against the bank- 
rupt.] 

STRONG, Circuit Justice. The object of 
this bill is to set aside eleven judgments ob- 
tained by Edward H. Baldy, the defendant 
against Levi Berger, who has been adjudged 
banla-upt, and the relief asked is based upon 
the averment that the judgments were en- 
tered in fraud of the bankrupt law [of 1807 
(14 Stat. 517)3. There is veiy little contro- 
versy in regard to the facts. It appears by 
the evidence, as well as by the pleadings, 
chat the bankrupt for several years prior to 
his bankniptey, carried on business as a 
builder and lumberman at Danville, in the 
county of Montour; and in addition to this 
he was the lessee of a planing-mill in the 
city of Williamsport during part of the years 
1873 and 1874. He bought and sold lumber, 
and ran a planing-miU at Danville; also at 
various times during the years he was thus 
in business, he borrowed from Baldy, the 
defendant, different sums of money, giving 
at the time each loan was made a bill single 
for the sum borrowed, containing a confes- 
sion of judgment for the debt and interest. 
The fii-st of these bills was dated April 6, 
1860. Three others were given in the same 
year, five others In the year 1870, one Iit- 

1872, and the last, Pebniary 6, 1873, Though 
each of them contained a confession of judg- 
ment, no judgment was entered on the record 
of the court of common pleas until June 26, 

1873, thirty-three days before Berger was 
adjudged a bankrupt When the petition was 
died does not appear. Then the judgments 
were entered in the common pleas, at the 
instance of Baldy, without any agency of 
the debtor, so far as it appears, and without 
his knowledge. The entry was made in vir- 



1 [Reprinted from 10 N. B. R. by permission.] 
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tue of an act of tlie state legislature, enacted 
Febmary 24, 1806, wMcli empowers the pro- 
thonotary of any court of record, on the ap- 
plication of any person, feeing the original 
holder (or assignee of such holder) of a note, 
bond, or other instrument of writing, in which 
judgment is confessed, or containing a war- 
rant for an attorney-at-law or other person to 
confess judgment, to enter judgment against 
the person or persons who executed the same, 
without the agency of an attorney or declara- 
tion filed. 

Such 'are the circumstances preceding and 
attendtag the entry of the judgments, so far 
as it is now necessary to state them; and the 
question to be answered is whether they ex- 
hibit a case which would justify me in de- 
claring that the judgments wei*e entered in 
violation of the letter or spirit of the bankrupt 
act? and clearly, if tliey were, it must be be- 
caiise of the provisions of the 35th section of 
that act Those provisions are, that "if any 
person, being insolvent, or in contemplation of 
insolvency, within four months before the fil- 
ing of the petition by or agauist him, with a 
view to give a preference to any creditor or 
person having a claim against him, or who 
is under any liabiUty for him, procures any 
part of bis property to be attached, seques- 
tered, or seized on execution, or malses any 
payment, pledge, assignment, transfer, or con- 
veyance of any part of his property, either 
dU-ecUy or indirectly, absolutely or condition- 
ally, the person receiving such payment, pledge 
or assignment, transfer or conveyance, or to 
be benefited thereby, or by such attachment, 
having reasonable cause to believe such per- 
son is insolvent, and that such attachment, 
payment, pledge, assignment, or conveyance 
is made in fraud of the provisions of this act, 
the same shaU be void." I think it quite 
clear this provision has reference to payments, 
pledges, assignments, transfers, conveyances, 
or attachments made to satisfy or secure an 
antecedently existing debt or liability, and not 
to debts incurred for which a full considera- 
tion was received by the debtor when he gave 
the pledge or transfer, etc. In the latter cases 
nothing Is withdrawn, from the general cred- 
itors. The man who borrows money, and 
gives at the time of the loan a security for the 
repayment, does no act which can be hurtful 
to others having claims upon him; and I can- 
not tiiink the banlcrupt act intended to make 
such a transaction unlawful: so it has been 
substantially decided m Tiffany v. Boatman's 
Sav. Inst [18 Wall. (83 U. S.) 375]. There it 
was said: "The preference at which the law 
Is dhrected can only arise in case of an antece- 
dent debt. To secure such a debt would be 
a fraud on the act, as it would work an un- 
equal distribution of the bankrupt's property, 
and therefore the debtor and creditor are 
alike prohibited from giving or receiving any 
security for a debt already mcurred, if the 
creditor has good reason to believe the debtor 
to be insolvent But the giving df securities 
when the debt is created is not withhi the law; 
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and if the transaction be free from fraud in 
fact, the party who loans the money can re- 
tain them until the debt is paid." It is un- 
necessary to quote the other clause of the 35tii 
section of the act. known as the "Six-Months- 
Clause"; for it is not dauned, nor indeed could 
it be, that the present case is affected by it 

JS^ow it is to be observed that all the loans- 
made by the defendant to the bankrupt, ex- 
cept one, and aU the confessions of judgment 
except one, were made more than nine months- 
prior to the adjudication of bantouptcy. The- 
exception is of the loan and confession, dated 
February 6, 1873. The confessions of judg- 
ment were all given to secure debts contracted 
at the time they were given— loans then made 
to the debtor. It is true the entries of the 
judgments on the records of the court of com- 
mon pleas were not made until June 26, 1873^ 
Those entries, however, were not acts of tiie 
banki-upt When they were made he was nei- 
ther a party nor a privy to them in any such 
sense, I think, as to render them fraudulent be- 
cause of collusion witti his creditors. To avoid 
judgments obtained for debts of a bank- 
rupt under the clause of the thirty-fifth sec- 
tion of the bankrupt act quoted, it is nec- 
essary that several things should appear. 
Not only must the debtor have been in- 
solvent, or contemplating insolvency, but he 
must have given the judgment, or procured 
it to be given, within four months before 
the filing of the petition by or against him, 
with a view to give a preference, and the- 
creditor must have had reasonable cause to 
! believe that the debtor was insolvent, and 
that the judgment was given in fraud of 
the provisions of the act It seems to me- 
quite evident that the view or intent to give- 
a preference contemplated by the act must 
be an intent existing in the mind of the 
debtor when the preference is attempted, 
that is, in case of a judgment when the judg- 
ment is entered. But how can a debtor be- 
said to intend a wrongful preference at 
the time a judgment is obtained against 
him, when he is ignorant of the fact that a 
judgment is being obtained? That he may, 
years before, have contemplated the possi- 
bility that a judgment might thereafter be 
obtained against him; that years before he- 
may have given a warrant of attorney to 
confess a judgment, or by his own confes- 
sion, as in this case, have put it in the power 
of his creditor to obtain a judgment is, in 
my opinion, wholly unimportant to the in- 
quiry, whether he had in view an unlawful 
preference within four months next prior to- 
his bankruptcy? For it is a fraudulent in- 
tent existing within those four months which, 
the act of congress has in view. I cannot,, 
therefore, assent to the doctrine which is 
said to have been recognized in some cases,, 
that if a debtor has given a bond with a 
warrant of attorney to confess a judgment 
and afterwards, within four months prior 
to the filing of a petition in- bankruptcy, 
by or against him, a judgment is entered by 
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virtue of the warrant, he must be regarded 
ns having given the judgment, having in 
view at the time of its entry a preference 
for the judgment creditor. I agree that such 
a confession by his attorney is, in contempla- 
tion of law, his act, but I deny that it wai-- 
rants any inference of an intended fraud on 
the bankrupt law. The present, however, 
is not such a case. The judgments were not 
entered by virtue of any warrant of attor- 
ney. They were confessed by the debtoi 
when the loans were made, and the subse- 
quent entries of record were made, not by 
authority of the bankrupt, but under the 
sanction of an act of assembly. Neither di- 
rectly nor indirectly, therefore, was any act 
done by the bankrupt within four months 
next prior to his bankruptcy evidence of an 
intent to give a preference. For this rea- 
son, then, if for no other, I must hold there 
is no evidence before me that Berger had 
in view, on the 26th of June, 1873, Avhen 
tlie eleven judgments were entered of record 
in the common pleas, a preference of Baldy 
over other creditors; hence the case Is not 
covered by the 35th section of the act of 
congress. Nor do I think there is any sat- 
isfactory evidence that the defendant either 
knew or had reasonable cause to believe, 
that Berger was insolvent at the time the 
judgments were entered of record, or at any 
time prior to the entry, that Berger was in- 
solvent in June, 1873, although the fact be- 
came quite manifest afterwards. But I do 
not discover any reason Baldy had for sus- 
pecting his solvency, until after the judg- 
ments were entered; none, indeed, until 
later judgments in favor of others were re- 
corded. Berger was carrying on his busi- 
ness as usual, and that business was very 
large, amounting, as the proof is, to two 
hundred thousand dollars, between July, 
1872, and July, 1S73; there is no evidence 
that his entire solvency was doubted by any 
one until after the Baldy judgments were 
put on record. The Danville Bank contin- 
ued to discount for him large amounts of his 
business paper until after July 1, 1873; and 
the bank In Danville did likewise, and in 
addition gave him accommodation discounts; 
and that Baldy knew, or even suspected, he 
Avas insolvent is incredible. In view of the 
facts that he suffered the judgments to re- 
main unentered so long, and did not cause 
executions to be issued after they were en- 
tered, though the greater part of the debt- 
or's property was personalty, and his real 
estate was greatly insufficient to satisfy the 
debt. No doubt the effect of the entvy of 
the judgments was to precipitate Berger's 
failure and the stoppage of his business. 
But I have sought in vain for any evidence 
of apparent or probable insolvency before 
the entry. It has been argued that the 
loans were part due, and that this should 
have awakened suspicion In the defendant's 
mind. It would have some importance if 
the loans were evidenced by commercial pa- 
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per, but I regard it as of no significance in 
view of the well-known habits of business in 
the interior of Pennsylvania. 

It Is contended also, tliat the defendant 
was the attorney of the bankrupt; he had 
made some collections for him, a very few, 
and had drafted some mortgages and agree- 
ments, but it does not appear that he was 
a confidential adviser at all, certainly not 
to such an extent as to warrant the conclu- 
sion that he must have known, or might 
have known, the debtor's pecuniary condi- 
tion, or the extent of his resources and lia- 
bilities, on the whole, therefore, without re- 
gard to anything contained in the act of 
June 22, 1874 [IS Stat. 178], araendatoiy of 
the general bankrupt act 

I should be of opinion no case had been 
presented to justify my holding any of the 
eleven judgments of the defendant against 
the bankrupt to be invalid. But the amend- 
atoi-y act, it appears to me, relieves the case 
from all possibility of debate. Its 11th sec- 
tion enacts, that "nothing in the 35th sec- 
tion of the general act shall be construed to 
invalidate any loan of actual value, or the 
security therefor made in good faith, or a 
security taken in good faith on the occasion 
of the making of such loan." It is con- 
ceded the loans of money made by the de- 
fendant were made in good faith, and that 
the confessions of judgment in the bills sin- 
gle were taken in good faith when the loans 
were made. Beyond doubt, these confes- 
sions authorized the entry of the judgments 
at the time they were entered of record, un- 
less the authority was invalidated by the 
35th section of the bankrupt act; that it 
was not the amendment determines. The 
bill must therefore be dismissed with costs. 
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PIPER V, BHOWN et al. 

[Holmes, 20; 4 Fish. Pat. Cas. 175.] i 

Circuit Court, D. Massachusetts. Oct.. 1870.2 

Patents — New and Usefdi. Art — Method of 

Pkesekvisg Pish— Anticipation— Single 

ExPEniMENTAii Use — Constkuction. 

1. A patent for a method of preserving fish or 
other articles in a dose chamber by means of a 
freezing mixture having no contact with the at- 
mosphere of the preserving chamber, is a patent 
for an art. 

[Cited in Central Trust Co. v. Sheffield & B. 
Coal, Iron & Railway Co., 42 Fed. 110.] 

2. An inventor or discoverer of a new and 
useful art may have a valid patent for his in- 
vention or discovery, although he is ignorant of 
the philosophical or abstract principle involved 
m the practice of the art. 

3. In defence to a suit on a patent for a 
process, it is not sufficient to prove the existence 

1 [Reported by Jabez S. Holmes, Esq., and by 
bamuel S. Fisher, Esq., and here compiled and 
reprinted by permission. The syllabus and opin- 
ion are taken from Holmes, 20, and the state- 
ment from 4 Fish. Pat. Cas. 175.] 

2 [Reversed in 91 U. S. 3J.} 
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"before the patented invention of an apparatus 
which could have been used so as to practise 
the patented process. It must appear affirma- 
tively that such apparatus was actually so used. 

4. A single experimental use of an apparatus, 
Afterwards destroyed, in such way as to involve 
the practice of a certain process, does not pre- 
vent a subsequent original inventor or discoverer 
•of the same process from having a valid patent 
therefor. 

5, A patent is to be construed without refer- 
-ence to previous correspondence with the patent 
-office in relation thereto or rejected applications 
therefor. 

•". [This was a bill in equity filed to restrain 
the defendants from infringing two letters- 
patent, one for an "Improvement in the method 
of preservhig lish, and other articles," grant- 
ed to complainant [Enocli Piper] March 19, 
1801 [No. 31,736], and the other for an "im- 
provement in apparatus for preserving ani- 
mal and vegetable substances," granted to 
Him August 5, 1SG2 [No. 36,107]. The nature 
■of the invention, described in the first patent, 
-consisted "in a method of preserving fish and 
other articles, by placing them within a 
chamber, and cooling the latter by means of 
£L freezing mixture, so applied that no com- 
munication shall exist between the interior 
•of the preserving chamber and that of the 
vessels in which the freezing mixture is 
placed." The inventor says: "I do not pro- 
fess to have invented the means of producing 
Artificial congelation, nor to have discovered 
the fact that no decay takes place in animal 
substances so long as they are kept a few de- 
jgrees below the freezing point of water; but 
the practical application of these to the art 
-of preserving fish and meats, is a new and 
very valuable improvement" He then de- 
scribes a large preserving box, inclosed in a 
larger box, the space between the tv?o being 
filled with charcoal, or other non-conducting 
material. Through the inner box pass metal- 
lic tubes, open at the upper ends, for the in- 
troduction of the freezing mixture, provided 
Taelow with escape pipes for the water or 
Isrine; and, after declaring that he does not 
■desire to be understood as confinuig himself 
to the use of the specific apparatus described, 
ho claims as follows: "Preserving fish or 
other articles in a close chamber, by means 
■of a freezing mixture, having no contact with 
the atmosphere of the preserving chamber, 
substantially as set forth." The second pat- 
■ent described an improvement in the appara- 
tus described in the first; but, upon the hear- 
ing, it was not contended that the apparatus, 
as improved, had been used by the defend- 
ants.] 3 

Causten Browne, I. J. Cutter, and Jabez S. 
Holmes, for complainant 

B. R. Curtis and Edward Avery, for defend- 
aints. 

SHEPLEY, Circuit Judge. The complain- 
■ant, in his amended bill, avers; First, that 
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he invented a certain improvement in the 
method of preservmg fish and other articles, 
for which he obtained letters-patent of the 
United States, dated March 19, 1861. Second, 
that he afterwards invented "an improve- 
ment in apparatus for preserving animal and 
vegetable substances," for which he obtained 
letters-patent, dated Aug. 5, 1862. He also 
alleges that the respondents, without his per- 
mission or knowledge, have erected and used 
at Oharlestown a certain apparatus for pre- 
serving fish and other articles, containing 
substantially the invention patented to him 
by the letters-patent dated March 19, 1861, 
and also that patented to him by the letters- 
patent dated Aug. 5, 1862. 

The respondents,' in their answer, deny that 
complainant was the original and first invent- 
or either of the method described in his first, 
or the apparatus described in his second, pat- 
ent They also deny any infringement of the 
patents of complainant, and claim that the 
apparatus constructed and used by them at 
Charlestown was substantially different from 
complainant's inventions, and was coustmet- 
ed under and according to an invention made 
by Charles F. Pike, and secured to him by 
lettei-s-patent dated -June 12, 1866. They de- 
ny that there is in the Charlestown apparatus 
"any close chamber," but aver that the air 
of the preserving chamber comes directly in 
contact with the ice or freezing mixture. 

It is unnecessary to go into a minute exam- 
ination of that portion of the proof in the 
record which refers to the second patent of 
the complainant and the apparatus therein 
described, as complainant does not contend 
that the apparatus constructed by the re- 
spondents is included in the terms of the 
claims of the patent of Aug. 5, 1862, even if 
it does embrace the invention therein describ- 
ed. 

The patent of March 19, 1861, is not for the 
apparatus therein described. It is not a pat- 
ient for any "machine, manufacture, or com- 
position of matter." It must be sustained, 
if it be sustained, as a patent for an "art." 
The statute term "art," used as it is hi the 
statute in the sense of the employment of 
means to a desu:ed end, or the adaptation of 
powers in the natural world to the xises of 
life, is perhaps a better tei-m than the word 
"method" used by the patentee, or the word 
"process," the term of description used by the 
experts. A process eo nomine is not made 
the subject of a patent in the act of congress. 
An art may require one or more processes or 
machines in order to produce a certain result 
or manufacture. Corning v. Burden, 15 How. 
[56 U. S.] 252. It is for the diseoveiy or in- 
vention of some practical method or means 
of producing a beneficial result or effect that 
a patent is granted, not for the result or ef- 
fect itself. "Process" or "method," when 
used to represent the means of producing a 
beneficial result, are in law synonymous with 
"art," provided the means are not effected by 
mechanism", or mechanical combinations. 



PIPER (Case No. 11,180) 

The term "machine" Includes every me- 
chanical aeyice, or eomhination of mechanical 
powers and devices, to perform some func- 
tion and produce a certain efifect or result. 
But when the result or effect is produced by- 
chemical action, or by the application of some 
element or power of nature, or of one sub- 
stance to another, such modes, methods, or 
operations are called processes. C!oming v. 
Burden, 15 How. [56 U. S.] 252. 

It follows, from the law as expounded b] 
the supreme court of the United States in 
Corning v. Burden [supra] and in O'Reilly v. 
Morse, 15 How. [56 U. S.] 62,— where the true 
distinction between a principle and a process 
is clearly defined in the explanations given 
by the court of the case of Neilson v. Har- 
ford [unreported],— that where a result or ef- 
fect is produced by mechanical action, the 
patent can ordinarily only be for the mechani- 
cal appliances or means employed: where the 
result is attained or efteet produced by chem- 
ical action, by the operation or application of 
some element or power of nature, or of some 
property in matter, or of one substance to an- 
other, then the patent may be for the art, pro- 
cess, or method. It is essential to the valid- 
ity of the process as an invention, to show 
how it may be adapted to practical use. In 
showing this, the inventor may describe me- 
chanical means of applying, or peculiarly 
shaped vessels for containing, any of the in- 
gredients used in his process or art. But 
they constitute no part of his invention. An- 
other person may discover new and useful 
means of applying or using the inventor's 
process, and be entitled to a patent for that 
improvement, without the right to use the 
process. So the inventor himself may discov- 
er such new means or invent new appliances, 
which may be the subjects of a patent to him, 
separate and apart from his patent for the 
art itself. 

The complainant's bill claims as his inven- 
tion an "improvement in the method of pre- 
serving fish and other articles." The meth- 
od claimed is described as "a method of pre- 
serving fish or other articles, by placing 
them within a chamber and cooling the lat- 
ter by means of a freezing mixture, so ap- 
plied that no communication shall exist be- 
tween the interior of the preserving chamber 
and that of the vessels in which the freezing 
mixture is placed." The patent describes it 
as "a new and useful method of preserving 
fish." The claim in the patent is, "preserv- 
ing fish or other articles in a close chamber 
by means of a freezing mixture having no 
contact with the atmosphere of the preserv- 
ing chamber, substantially as set forth." 

Although a different construction is con- 
tended for by the respondents, and even the 
expert Ksamined by the complainant seems 
to construe the claim and describe the inven- 
tion in some respects inaccurately, the claim 
appeai-s to the court to describe clearly, and 
in language incapable of misconstruction, 
what is claimed as the new and useful art 
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or method. It is not that the patentee 
claims to have discovered the fact that no- 
decay takes place in animal tissues as long 
as they are kept a few degrees below the 
freezing-point of water, nor does he claim to- 
have invented any means of producing arti- 
ficial congelation. The active agent for pro- 
ducing congelation, and the effect of conge- 
lation on animal substances, were well 
known. But he claims that he was the first 
to discover and reduce to practice an art of 
producing and continuing this artificial con- 
gelation upon animal substances, enclosed in 
a chamber with non-conducting walls, which 
chamber was a close chamber; that is, hav- 
ing no communication with the outer or sur- 
rounding atmosphere, and so constructed al- 
so that no communication shaH exist between 
the interior of the preserving chamber and 
that of the vessels in which the freey.ing mix- 
ture is placed. This claim is not limited to 
a metliod of supplying and renewing the 
frigorific mixture without exposing the ani- 
mal substances in the preserving chamber 
and the atmosphere itself in the preserving 
chamber to change of temperature from con- 
tact with the outer atmosphere, while the 
active agent of congelation— the frigorific 
mtsture— is being supplied. It proceeds upon 
the further and broader ground, that an in- 
jurious effect upon the animal substances to 
be preserved resiilts from the presence in the 
preserving chamber itself of the salt and ice, 
or other freezing mixture, affecting the at- 
mosphere of the preserving chamber. The 
patentee proposes to preserve animal sub- 
stances in an atmosphere not materially af- 
fected by the temperature of the external at- 
mosphere surrounding the chamber, because 
the atpaosphere in which the animal sub- 
stances are placed is confined by non-con- 
ducting walls in a close chamber, and, what 
is more impoi-tant, in an atmosphere "freez- 
ing," because reduced to a low temperature 
by contact with the exteriors of the pipes 
containing the frigorific mixtures, and "dxT," 
because free from contact with the freezing 
mixture itself. His claim is for the method 
of "preserving fish or other articles in a 
close chamber by means of a freezing mix- 
ture having no contact with the atmosphere 
of the presex-ving chamber, substantially as 
set forth," 

It becomes necessary to determine the date 
of the complainant's invention. It clearly 
appears, from the evidence in the case, that 
in June, 1858, the complainant devised an ap- 
paratus by which the freezing mixture 
should be kept in such a way as to be sep- 
arate from the atmosphere of the preserving 
chamber. The preserving chamber in this 
apparatus consisted of a hogshead surround- 
ed by a casing of wood, leaving a space of a 
foot or more between the casing and the 
hogshead, which was filled with some non- 
conducting substance. A cast-iron tube of 
about ten inches in diameter was placed in 
the centre of each hogshead, fastened to tlie 
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lower head by a flange, and making a -water- 
tight joint between the Iron and wood where 
it passed through the head of the hogshead, 
and also a water-tight joint between the low- 
er end of the vertical iron tube and the bot- 
tom of the casing. The upper end of the 
tube projected six inches beyond the cover 
of the hogshead when the cover was on. 

It is not seriously controverted that the 
complainant devised and constructed this ap- 
pai-atus in June, 1858. Nor can it be suc- 
cessfully urged that it did not in fact sepa- 
rate the air of the preserving chamber from 
contact with the freezing mixture. It is, 
however, claimed that Piper atthis time had 
not conceived the idea of any advantage in 
such separation, apart from the convenience 
of renewing the supply of the freezing mix- 
tures without admitting the surrounding at- 
mosphere into the preserving chamber. This 
is equivalent to saying, that, while his con- 
trivance accomplished the result of preserv- 
ing fish and animal substances in the mode 
set forth in his caveat, and subsequently in 
his specification and claim, a useful result of 
a new process, he was unacquainted with 
the philosophy of his discovery. Upon the 
hypothesis that this were so, that by a series 
of experiments he had discovered only that 
this process, applied exactly in the mode de- 
scribed, produced the desired result, and the 
process was new and the result useful, but 
that he did not understand whj'^ the mixture 
of salt and ice produced a freezing mixture, 
or why the effect of contact of that freezing 
mixture with the atmosphere surrounding 
the fish to be preserved was injurious; yet if 
he had discovered the practical mode, and 
contrived the pi-actical means of accomplish- 
ing the result, he might be entitled to a pat- 
ent for his new and useful art, although ig- 
norant of the philosophical or abstract prin- 
ciple which was involved in the exercise of 
the art itself. The discovery of the philo- 
sophical or abstract principle alone would 
not have been the subject of a patent. The 
thing to be patented is not the elementary 
principle, but the principle applied to some 
art, machine, manufacture, or composition of 
matter. Earle v. Sawyer [Case No. 4,247]. 

Applying these principles to the facts in 
this case, and after a careful consideration 
of the evidence, we are not satisfied that 
there is any sufficient proof in the case that 
any other party had anticipated the com- 
plainant's invention. In the months of June 
and July, 1858, Piper appears to have re- 
duced to practice his invention, by freezing 
fish and preser-ving thfem until the following 
December, in the apparatus constructed by 
him in June. 

Whitson's apparatus was not constructed 
and used until the fall of 18G0. Thei-e is 
much conflicting testimony in relation to the 
use by Joseph H. Racey of an apparatus like 
that described in the complainant's second 
patent. As the complainant does not in this 
case rely upon his second patent, it becomes 
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immaterial to determine whether the ap- 
paratus which Racey claims that he con- 
structed in a cellar imder Centre Market in 
New York was constructed, as he claims, in 
the latter part of 1859, or, as the complain- 
ant contends, in 1862. If we were to as- 
sume the truth of Kacey's statement, that it 
was built in the latter part of 1859, that is 
moi*e than a year after Piper's invention of 
the process described and claimed in his first 
patent. 

John. Good obtained a patent, Aug. 17, 1843, 
which was reissued Sept. 12, 1854, for pre- 
serving the bodies of deceased persons in a 
eold-air chamber, and not allowing the ice 
to come into immediate contact with the 
body. The appai-atus patented by Good, and 
used by him, and exhibited in this case, was 
not designed and intended to prevent anj' 
contact of the atmosphere surrounding the 
body with the freezing mixture or with the 
ice. It was designed to prevent the ice or 
freezing mixture from coming in contact 
with the body itself. But the contact of the 
atmosphere surrounding the body with the 
ice or ice and salt in the bottom of the pan 
was provided for by the perforated false 
bottom upon which the body rested. This 
false bottom prevented the contact of the 
body itself, and secured the contact of the at- 
mosphere surrounding the body with the 
freezing mixture, when a frigorifie mixture 
was used in the bottom of the pan. 

Good's appatatus was capable, however, of 
being used in a manner difEerent from the 
use described in his patent, or in the direc- 
tions given for its use by him to purchasers 
of his apparatus. By omitting the use of 
any freezing mixture in the bottom of the 
pan, and using it only in the receptacle 
above the preserving chamber in such a 
manner that the air of the preserving cham- 
ber did not come in contact with the ice and 
salt above, it was capable of a use which in- 
volved the practice of the process described 
in the complainant's fix-st patent. 

But this patent being for a process, and 
not for any apparatus, to deprive the com- 
plainant of the benefit of his invention it is 
not sufficient to show that any previously 
existing apparatus could have been used to 
practice the complainant's process. It must 
appear affirmatively to the satisfaction of 
the court or jury that it actually was put to 
such practical use before the date of Piper's 
invention. 

One witness, John Peak, testifies substan- 
tially to such a use of the Good apparatus; 
but he cannot fix the date of his purchase 
earlier than 1837, and his use of it in any 
mode until two or three years after he pur- 
chased it, and fixes no date of the use of it 
in this particular mode. The testimony of 
Swartz, the other witness, is also indefinite 
as to date, and leaves it, to say the least, un- 
certain whether he ever reduced the atmos- 
phere in the chamber below the freezing- 
point of water. "This object was not to 
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freeze the body so as to preserve it for any 
length of time, but only, by partially freezing 
the surface, to ai-vest the progress of decom- 
position and prevent offensive exhalations. 

Charles F. Pike, in the course of sundiy 
experiments which he made with refrigei-a- 
tors, appears in one instance to have ar- 
ranged an apparatus with which the plain- 
tiffs process was once practised; but it was 
used only once as an experiment, and aban- 
doned, and the parts used for other pui-poses. 
As the knowledge of this experiment was 
not communicated to Piper, and it was a 
mere experiment thus abandoned, it could be 
no obstacle to the right of Piper to take out 
a patent for his process. Gaboon v. Ring 
[Case No. 2,292]. 

The process of Benjamin and Grafton, de- 
scribed in their English patent, enrolled July 
27, 1842, differs from the complainant's In 
many of its featui'es, but particularly in this 
essential feature: that in the Benjamin and 
Grafton patent tliere is no description that 
the freezing mixture contained in the vessels 
in the presen'ing chamber is to be kept free 
from contact Avith the atmosphere of the 
chamber itself. 

It is clear that the language of Piper's 
patent excludes tlie use of salt and ice in 
the same chamber with the fish to be pre- 
served. A statement that he contemplated 
such use appeai-s to have been inserted in 
his original application for his first patent, 
and stricken out from the amended specifica- 
tion on which the patent was gi-anted. Such 
a use formed no part of his invention. In 
his original application, this use of salt and 
ice was confined to the box for freezing, and 
was not made applicable to the chamber for 
preserving for a length of time the sub- 
stances previously congealed. 

The patent must be construed without ref- 
erence to the previous correspondence and 
previously rejected applications, which can- 
not aid in its construction, especially as the 
patent issued correctly describes the com- 
plainant's invention. 

The apparatus, as first used by the defend- 
ants at Charlestown, contained a preserving 
chamber, the air of which had no contact 
with the freezing mixture, and it was used 
for the purpose of preserving animal sub- 
stances by reducing the air in that chamber, 
by means of the freezing mixture, to a tem- 
perature below the freezing-point of water, 
and in all respects appears to have involved 
the use of the process patented to the com- 
plainant. 

The complainant is entitled to an injunc- 
tion, and to an account, as prayed for in the 
bill of complaint The cause is to be re- 
ferred to a master to ascertain the amoimt. 
Let the decree be prepared accordingly. De- 
cree for injunction and account. 

[NOTE. For hearing on exceptions to the 
master's report, see Case No. 11,181. This case 
was taken by appeal to the supreme court, where 
the decree of this court was reversed. 91 V. S. 



37. For other eases involving this patent, see 
Piper V, Moon, Case No. 11,182; Piper v. iloon, 
91 U, S. 44; Piper v. Brown, Case No. 11,181.] 



Case No, 11,181. 

PIPER V. BROWN et al. 

[Holmes, 196; 6 Fish. Pat Cas. 240; 3 O. 
G. 97.] 1 

Circuit Court, D. Massachusetts. Jan. 21, 1873. 

PaTESTS— IXPllIXGEMEXT— ReCOVERT OF PKOFITS 

— PisDisG OP Master— Introduotios 
OP PuETHEii Evidence. 

1. The profits recoverable in equity by the 
owner of a patented invention from an infringer, 
are such only as result directly and immediately 
from the infringement. Remote and contingent 
profits are not recoverable. 

2. The defendants, in a suit in equity, by their 
use of the complainant's patented process of pre- 
serving fish, were enabled to withdraw fish from 
the market, and thus obtain a higher price for 
their unpreserved fish than they would other- 
wise have received. Seld, that the profits re- 
sulting from such increased price were too re- 
mote and indirect to be charged against the de- 
fendants as profits realized from their infringe- 
ment. 

3. The finding of a master, upon a question of 
fact as to the construction of an apparatus, will 
not be reversed where it is based not only upon 
evidence before him not fully reported to the 
court, hut also on his own examination of the ap- 
paratus, made by consent and in the presence of 
the parties. 

4. The use of a certain apparatus by the de- 
fendants having been adjudged an infringement 
of the complainant's patent for a process, they 
claimed, on the accounting, to have so altered it 
that its use thereafter no longer infringed the 
patent; and exhibited to the master such por- 
tions of it as were not in use, but, though re- 
quested, refused to exhibit the portions which 
were in use. Sdd, that the master was justi- 
fied in finding that the defendants still infringed 
the patent by the use of the apparatus. 

o. In estimating the profits realized from in- 
fringement of a patent, compensation is not al- 
lowed the infringer for his time and labor. 

6. After the m«>ster had submitted a draft of 
his report to counsel for the parties, the defend- 
ants asked leave to introduce further evidence. 
Seld, that the request was rightly denied by the 
master. 

[This was a bill in equity by James Brown 
and others against Enoch Piper. The court 
held complainant entitled to an injunction 
and account. Case No. 11,180.] 

Hearing on exceptions to a master's report 
of profits made by the defendants from their 
infringement of letters-patent [No. 31,736] 
granted the complainant March 19, 1861, for 
a process of preserving fish, &c. A ruling 
not specifically mentioned in the opinion was 
as follows: After the master had submitted 
a draft of his report to the counsel for the 
parties, the defendants asked leave to intro- 
duce further evidence, which request the 
master denied, holding that the evidence was 
offered too late. 

Causten Browne and Jabez S, Holmes, for 
complainant, 

1 [Reported by Jabez S. Holmes, Esq., and by 
Samuel S. Fisher, Esq., and here compiled and 
reprinted by permission.] 
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B. R. Curtis and Edward Avery, for de- 
fendants. 

[The respondents' infringing business was 
one occupying but a portion of each year. At 
the close of each season the accounts were 
closed, and at no time did the business of 
one year run into or connect itself with that 
of another. Under these circumstances, the 
master reported disallowing the claim of the 
defendants to dedilct the amount of a loss al- 
leged to have been suffered in the business 
of 1869 from the profits made in the other 
years.1 2 

SHEPLEY, Circuit Judge. Exceptions 
were duly taken to the report of the master 
in this case, by both complainant and defend- 
ants. Complainant excepts that the master 
finds as a fact that the defendants, by pre- 
serving fish by the patented process and 
withdrawing them from the market during 
the season of abundance, have been enabled 
to demand, and have received, a large price 
for their green unpreserved fish remaining 
in their hands for sale in the market; that 
they have received for such green fish one 
and one-half cent per pound more than they 
would have done had they not withdrawn 
from the market the preserved salmon; and 
that the amount of green fish on which such 
advanced price was received was 413,612J^ 
pounds, making a total profit of §6,20i.l9; 
and he claims that the master erred in dis- 
allowing the item of ?6,204.19, profits result- 
ing from the enhanced price of green fish. 

The master finds that the gain and profit 
to the defendants, resulting from said en- 
hanced price of one and one-half cent per 
pound on the sales of green fish in the said 
year, is not gain or profit with which de- 
fendants are to be here charged, because it 
is an incident of trade too remote and indi- 
rect to be charged in this account. 

Where profits are recoverable by the owner 
of a patented invention against an infringer, 
they are such profits or gains as result di- 
rectly or immediately from the wrongful act 
of the infringer. Remote and contingent 
profits or gains, depending upon the result 
of successive schemes or investments, are 
never allowed. The resultant profits are ordi- 
narily best arrived at by determining the 
difference between the actual ascertained 
cost and the actual aseeilainable value to the 
infringer, which value, in case of sales by 
him, is the price obtained or the market 
value of the thing sold. Profits contingent 
upon future bargains or speculations, or fu- 
ture states of the market, are not estimated, 
and are not recoverable. The distinction be- 
tween such profits as are direct and imme- 
diate, and those which are remote and con- 
tingent, is recognized in Masterton v. Mayor, 
etc., 7 Hill, 61, and Philadelphia, W. & B. R. 
Co. V. Howard, 13 How. [54 U. S.] 307. 

The second exception of the complainant 

2 [From 3 O. G-. 97.] 



is to the finding of a fact by the master. The 
master found as a fact, that, by the altera- 
tions made during the season of 1870, in de- 
fendants* .apparatus, the atmosphere of the 
preserving-chaomber mingled with the atmos- 
phere of the chamber containing the freez- 
ing-mixture, making practically one atmos- 
phere. The whole evidence upon which the 
master based this finding is not reported. In 
fact, the report leaves it to be inferred, that, 
upon this question, in addition to the light 
afforded by the evidence of experts intro- 
duced by the defendants, the master was 
aided by the evidence of his own examina- 
tion of the premises at Charlestown, at an in- 
spection of them made by him in the pres- 
ence and by consent of the parties. Under 
such circumstances, the finding of the master 
on a Question of fact will not be reversed. 
Sparhawk v. "Wills, 5 Gray, 423; Boston Iron 
Co. V. King, 2 Cush. 405; Adams v. Brown. 
7 Gush. 222. 

Defendants except to the master's report 
as to his findings in respect to the operations 
of the year 1870. The defendants having 
been enjoined by the court from the use of 
their Charlestown appai-atus as used by them 
in 1866 and 1867, continued dm'ing the years 
1868 and 1869 to preserve fish by the com- 
plainant's process in a similar appamtus sit- 
uated in Cambridge, and belonging to other 
parties. Such use of the Cambridge appar- 
atus having been also adjudged an infringe- 
ment, they returned, in the year 1870, to the 
use of the building in Charlestown. The 
master finds that the apparatus at Charles- 
town was originally so constructed, that its 
use by them, for the purpose of freezing and 
preserving fish, was an infringement of the 
complainant's patent. They attempted to 
satisfy the master, and did satisfy him, that 
at some time between the 20th of June and 
the Sd of December, 1870, they so altered 
their apparatus that it could be used with- 
out infringing complainant's pa'teht." "Wheth- 
er it was so altered before Dec. 3, 1870, they 
did not prove. The finding of the master, 
that the use of the apparatus so altered 
would not infringe the complainant's patent, 
was certainly as favorable for the defend- 
ants as the evidence would justify. The ex- 
pert who testified upon the subject did not 
believe that it made any practical difi!erence 
in the process whether the openings between 
the two chambers were large or small. He 
rejects the whole theory upon which com- 
plainant applied for his patent, and utterly 
ignores any utility in the process of the. plain- 
tiff, so far as it is distinguishable from other 
known processes and patented to him. From 
his point of view, the communication be- 
tween the atmosphere of the two chambers 
being productive of no change whatever, be- 
ing entirely immaterial (except during the 
time of replenishing the chamber containing 
the fi'eezing-mixture), the smallest orifice be- 
tween the two would have been as available 
I to take the apparatus out from the pale of 
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iafringement as the largest; and this he 
frankly states, in substance, in his testi- 
mony. Defendants could not reasonably ob- 
ject that a finding was not sufficiently favor- 
able to them based upon this evidence. In 
coming- to this conclusion, the master was 
unquestionably aided, if not governed, by the 
evidence of his own senses when he made the 
personal inspection. But at Charlestown he 
did not witness the process. He only saw 
a part of the apparatus not in use. Defend- 
ants contend that the master having found 
that the alterations made at some time prior 
to Dec. 3 were such that the use of the alter- 
ed apparatus to preserve fish would not in- 
fringe the patent, tlie burden of proof was 
then upon the complainant to show that the 
apparatus when used was restored to its 
former state. The answer to this position 
is, that the master has never found any 
change in the process or in the apparatus in 
use. Defendants exhibited to the master 
such portions of the apparatus as were not' 
in use, but neglected, and on request refused, 
to exhibit the chamber in which the fish of 
the catch of 1870 was being preserved. The 
patent is for a process, not for an apparatus. 
The exhibition of the modified appai-atus not 
in use was of little moment compared to the 
exhibition of that part of the apparatus in 
which the process was going on. This ap- 
paratus, or this portion of the appai-atus, in 
which defendants preserved salmon in 
Charlestown in 1870, was never shown to the 
master to have contained the alterations In 
the summer of 1870. at the time the freezing 
and preserving were in process. 

No commissions were paid by defendants 
for selling the fish preserved by them. It is 
not customary in estimating profits fi*om an 
infringement to allow the infringing parties 
compensation for their own time and labor. 
The master's decision rejecting the allow- 
ance of commissions is sustained. His re- 
port is also sustained upon the other points 
to which exceptions are taken, for the rea- 
sons stated by him in his report 

Decree accordingly. 

[For other eases involving this patent, see 
note to Pipor v. Brown, Case No. 11,180.] 



Case Wo; 11,182. 

PIPER V. MOON et al. 

[10 Blatchf. 264; 6 Fish. Pat. Cas. 180; 3 O. 
G. 4J 1 

Circuit Court, S. D. New York. Dee. 16, 
1872.2 

Patents— NovELTT— Infringement. 

1, The claim of the letters patent granted to 
Enoch Piper, March 19th. 1861, for an "im- 

i [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and by Samuel S. Fisher, Esq., and 
here compiled and reprinted by permission. The 
syllabus and opinion are taken from 10 Blatchf. 
264, and the statement from 6 Fish. Pat. Cas. 
180.] 

2 [Affirmed in 91 C. S. 4i.] 



provement in method of preserving fish," name- 
ly, "preserving fish, or other articles, in a close 
chamber, by means of a freezing mixture, hav- 
ing no contact witli the atmosphere of the pre- 
serving chamber, substantially as set forth," is 
void, for want of novelty. 

2. Whenever an article, already frozen, is pre- 
served in a frozen state, in a close chamber, by 
means of a freezing mixture^ whieli has the ef- 
fect to keep the frozen article in such frozen 
state, while, at the same time, such mixture has 
no contact with the atmosi>here of the preserv- 
ing chamber, the claim of the patent is infringed. 

[3. Cited in Burke v. Partridge, 58 N. H.'351, 
to the point that, although intention is the pri- 
mary rule of construction, yet language invoked 
to support a particular theory must be such as is 
fit, when compared with the whole instrument, 
to express the imputed Intention.] 

3 [Final hearing upon pleadings and proofs. 

[Suit brought [by Enoch Piper against 
George T. Moon and others] on letters pat- 
ent [No. 31,736] for "improvement in the 
method of preserving fish," granted to com- 
plainant March 19, 1861. 

[A suit upon the same letters patent will 
be found reported in the case of Piper v. 
Brown [Case No. 11,180]. 
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[The above engraving shows the apparatus 
used by complainant, and described, by 
words and drawing, in his letters patent, 
A is a box of wood, or other suitable mate- 
rial, in which the fish are laid, in small 
quantities, on a rack, R. This box is sur- 
rounded by a packing of charcoal or other 
suitable nonconducting material. 1, 2, 3, 4 
are metallic pans, which, being filled with 
a freezing mixtm-e, such as salt and ice, are 
then set over the fish, and the cover A is 
shut upon them. C is the large preserving- 
box in which the fish are a,fterward packed, 
and B the larger box in which C is inclosed. 
The space between these boxes is designed 
to be filled with charcoal or other non-con- 
ducting material. D, D, D are metallic 
tubes, opening at the upper ends, for the in- 
troduction of the freezing mixture; a, a are 
slats, which may be i-emoved at pleasure, 
for the purpose of putting in or taking out 
the fish. B' is the cover of the outer box, 
and is provided with holes, D', through 
which the tubes may project, so as to be 

3 [From 6 Fish. Pat. Cas. 480.] 
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charged with the freezing mixture when the 
box is closed. The mode of using this ap- 
paratus is more fully descrihed in the opin- 
ion of the court helow.] s 

Causten Browne and Jahez S. Holmes, for 
plaintifC. 

George Gifford, for defendants. 

BLATCHFORD, District Judge, in decid- 
ing this case, said, in substance: The patent 
to the plaintiff, granted March 19th, 1861, 
is for an "improvement in the method of 
preserving fish," The specification says: 
"The nature of my invention consists in a 
method of preserving fish, and other articles, 
by placing them within a chamber, and 
cooling the latter by means of a freezing mix- 
ture, so applied that no communication shall 
exist between the interior of the preserving 
chamber and that of the vessels in which 
the freezing mixture is placed. The most 
important application which I propose to 
make of my invention is for preservhig salm- 
on, which are only taken in large quanti- 
ties in high northern latitudes, in summer, 
so remote from our large cities, that they 
can -be made available in a fresh state only 
by artificial congelation. Hitherto, the only 
method in use for preserving this kind of 
fish in a fresh state, has been to pack them 
with crushed ice in barrels or boxes. This 
method, however, owing to the melting of 
the ice, and the consequent moistening of 
the fish, fails to preserve them fresh and 
good for more than a month, at most; where- 
as, by my new method and treatment, they 
can be kept as fresh and sweet as when 
first caught, and for any desirable length of 
time, even for yeai-s. I do not profess to 
have invented the means of producing arti- 
ficial congelation, nor to have discovered 
the fact that no decay takes place in animal 
substances, so long as they are kept a few 
degrees below the freezing point of water; 
but, the practical application of these to the 
art ot preserving fish and meats, as above 
described, is a new and very valuable im- 
provement. The apparatus for freezing the 
fish, and keeping them in a frozen state, 
may be constructed in various ways and of 
different shapes. The apparatus shown in 
the drawing, however, will suffice to illus- 
trate the principle and mode, of operation." 
The specification then describes, with ref- 
erences to the drawings, a method of freez- 
ing the fish, by laying them, in small quanti- 
ties, on a rack, in a box of wood, or other 
suitable material, which is surrounded by a 
packing of charcoal, or other suitable non- 
conducting material. Metallic pans, filled 
with a freezing mixture, such as salt and 
ice, are then set over the fish, and the cover 
is shut upon them. The specification pro- 
ceeds: "The temperature in the box soon 
falls to ten or fifteen degrees below the 
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freezing point of water, and, in about twen- 
ty-four hours, the mixture being changed 
once in t%velve hours, the fish will be frozen 
completely through. After being thus frozen, 
the fish or meats may, if desired, be covered 
with a coating of ice, by immersing them a 
few times in ice-cold water, or by applying 
the water with a brush, or swab, several 
times, forming a coat of about one-eighth of 
an inch in thickness. To prevent the ice 
from cracking off, I then apply to the fish, 
when they are to be kept an unusual length 
of time, a cover of cloth, and, in the same 
manner, cover the cloth with another coat- 
ing of ice; or, they may be coated with gum- 
arabic, India-rubber, gutta-percha, tin-foil, or 
any suitable substance, either in combina- 
tion or separately, that will effectually ex- 
clude the air, and prevent the juices from 
escaping by evaporation, thereby pi*eserving 
the same plump and fresh appearance as 
when first frozen." The specification then 
goes on to say. that the fish are then packed 
closely together, in a large preserving box, 
which is enclosed in a still larger box, the 
space between the two boxes being filled 
with charcoal, or other non-conducting ma- 
terial, to exclude the heat; that metallic 
tubes pass through the inner box, which are 
open at the upper ends, for the introduction 
of a freezing mixture, the lower extremities 
being formed with flanges screwed to tlie 
bottom of the box; that a small tube leads 
from the bottom of each tube to the outside 
of the outer box, to draw off the brine from 
the tubes; that the tubes project, at the top. 
through the cover of the outer box, when it 
is shut down, so that they may be charged 
with the freezing mixture, without opening 
the box; and, that, by keeping the tubes 
filled with the mixture of salt and ice, the 
temperature of the preserving chamber can 
be maintained, for any length of time, be- 
low the freezing point, and fish surrounded 
by the dry and freezing atmosphere will be 
preserved as fresh and good as when first 
caught, and for a much longel* period than 
by any other method. The patentee adds: 
"I do not desire to be understood as confin- 
ing myself to the use cf the specific apparatus 
above described, nor to the use of either or 
both the preliminary processes of freezing 
and coating, but I have described the mode 
of operation which, by experience, I have 
found best for preserving the most delicate 
varieties of fish. In the ease of meats, it 
is not necessary to resort to the coating 
process, especially beef and pork, preserved 
for salt packing, in warm weather, which 
can be done by this treatment, with no more 
loss than in the best winter weather, while 
the cold pickle, or brine, of the dissolving 
salt and ice, is ready made, and may be 
drawn off, as required, to pickle the barrels, 
after packing the meats," &c. The claim is 
in these words: "Preserving fish, or other 
articles, in a close chamber, by means of a 
freezing mixture, having no contact with the 
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atmosphere of the preserving chamber, sub- 
stantially as set foilh." 

In this specification, as is usually the case, 
the patentee first sets forth the nature of his 
invention, by stating in what it consists; 
and Tve expect to find that the claim corre- 
sponds with such statement of the nature of 
the invention, whatever may be set forth in 
the intei-vening descriptive part of the specifi- 
cation. The claim in the present case is not 
so worded as not to cover a process, or sub- 
process, less than the entire process, or series 
of processes, described in the specification. 

The statement of the nature of the inven- 
tion says that it consists in a method of 
"presei-ving" fish and other articles, by pla- 
cing them within a chamber, and cooling the 
latter by means of a freezing mixture, so 
applied that no communication shall exist be- 
tween the interior of the "preserving" cham- 
ber, and that of the vessels in which the 
freezing mixture Is placed. The claim is for 
"presei-ving" fish or other articles, in a close 
chamber, by means of a freezing mixture, 
having no contact with the atmosphere of the 
"preserving" chamber, substantially as set 
forth. What is the meaning of the word "pre- 
serving," as so used, and what is the chamber 
that is so referred to as the "preserving" 
chamber? Manifestly, the word refers to the 
process to which the article is subjected in 
the chamber between the interior of which 
and the interior of the vessels containing the 
fx'eezing mixture, there is no communication. 
That chamber is the preserving chamber. 
That chamber may be used to freeze the ai-ti- 
cle by means of a freezing mixture, applied as 
stated, as well as to preserve it afterwards 
by means of a freezing mixture, applied as 
stated; and the claim may cover the process 
when the chamber is used both to so freeze 
and so presei-ve the article, and also when it 
is used only to so freeze the article, and also 
when it is used only to so preserve the arti- 
cle. The article is presei'ved, when it is only 
frozen in the chamber. It is preserved, "when 
It is only kept in the chamber, after being 
first frozen elsewhere. It is preserved, when 
It is frozen in the chamber, and then contin- 
ues to remain in the chamber. That this is 
the scope of the claim is shown by the fact, 
that the specification speaks of "the prelim- 
inary processes of freezing and coating," and 
states that the patentee does not confine him- 
self to the use of either or both of those pre- 
liminary processes. The preliminary process 
of freezing referred to. is described as one 
of freezing the article in a box, where the 
open pans of salt and ice are shut up in the 
box with the article. It is not the process 
referred to in the claim, which expressly re- 
quires that the article shall be in a close 
chamber, and that the freezing mixture shall 
have no contact with the atmosphere of that 
chamber. Therefore, whenever an article, al- 
ready frozen, is preserved in a frozen state, 
in a close chamber, by means of a freezing 
mixture, which has. the effect to keep the i 



frozen article in such frozen state, while at 
the same time such mixture has no contact 
with the atmosphere of the preserving cham- 
ber, the claim of the patent is infringed, pro- 
vided that it is done "substantially as set 
forth" in the specification. Full effect must 
be given to the words, "substantially as set 
forth." How is it set forth that the process 
must be practiced? It is not required that 
there shall be no contact between the article 
that is undergoing preservation and the met- 
al which is intei-posed between such article 
and the freezing mixture. On the contrary, 
the specification says, that the lish are "pack- 
ed closely together" in a box, directly through 
which run the metallic tubes which contain 
the freezing mixture. If the fish are thus 
packed closely together, some of them must 
be thus packed around the tubes. There is 
no direction that none of them are to be in 
contact with the tubes. It is true, that the 
specification speaks of the fish as being pre- 
served because surrounded by a dry and 
freezing atmosphere. They will be surround- 
ed by so much of a dry and freezing atmos- 
phere as can surround fish packed closely to- 
gether in contact with the tubes. All the at- 
mosphere there is will be dry and freezing. 

With this view of the claim, the invention 
covered by it, so far as preserving the frozen 
ai-tlele is concerned, (and the claim covers 
that by itself,) is anticipated by what is prov- 
ed in regard to the use of the process of pre- 
serving frozen ice cream. Anterior to the 
patentee's invention, ice cream, frozen, was 
preserved in a frozen state, in a close cham- 
ber, by means of a freezing mixture which 
had no contact with the atmosphere of the 
chamber. The frozen ice cream was thus 
preserved in a frozen state for a length of 
time, in one instance, as is shown, twenty- 
four days, and It might have been preserved 
an indefinite length of time by renewing the 
freezing mixture. The freezing mixture sur- 
rounded the metallic vessel containing the 
frozen ice cream, instead of being in pipes 
which ran through such vessel; but that 
made no difference in the process. Some of 
the frozen ice cream was in contact with the 
metal interposed between it and the freezing 
mixture, as some of the fish, in the practice 
of the plaintifE's process, are In contact with 
the metal interposed between them and the 
freezing mixture. All the atmosphere there 
was in the vessel containing the frozen ice 
cream was dry and freezing. The frozen ice 
cream was, in its frozen state, not a liquid, 
but a solid. It was no more a liquid than a 
frozen fish is a liquid. A fish, before being 
frozen, consists largely of watery particles. 
If it did not. It could not be frozen, for it is 
the watery particles in it that are frozen. 
What Is frozen in the ice cream, and what is 
frozen in the fish, is the same thing, the 
liquid parts. Those are proportionally great- 
er In the unfrozen ice cream than in the un- 
frozen fish. That is the only difference. 
The specification of the patent, in describ- 
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ing the process claimed, describes the process 
previously used for preserving frozen ice 
cream. All that the patentee has done, ac- 
cording to his claim, is to take the frozen 
ice cream out of the vessel, and put into it a 
fish or other article, frozen or unfrozen. 
That is no patentable invention. If the pro- 
cess of preserving the frozen ice cream had 
not existed previously, the use of such pro- 
cess, in the manner stated, would he withm 
the claim of the patent, and would he an in- 
fringement of it. The prior use of such pro- 
cess must, therefore, he an anticipation of 
the cLaim of the patent, at least, in a case 
like this. 

The patentee may he the first person who 
has practically succeeded in introducing into 
the market, at all seasons, salmon as fresh 
as when first caught, and may thus nave sup- 
plied a great desideratum, and have estab- 
lished a business that is commercially profita- 
ble. He may have invented something, in 
that connection, which is capable of being 
protected by a patent, and he may have de- 
scribed in this specification, or shown in the 
model or drawings accompanying it, some 
thing which may be claimed, and well claim- 
ed, as an invention, and which may be se- 
cured to him by a reissue. But. the diffi- 
culty with the present claim is, that it is too 
broad, and that it covers nothing but a 
process, and that a process practised before, 
substantially in the manner set forth in the 
specification. 

For these reasons, the bill must be dismiss- 
ed, with costs. 

[On appeal to the supreme court, the decree 
of this court was affirmed. ^ 91 IJ..S. 44.J 

[For other cases involving this Patent see 
note to Piper v. Brown, Case No. ll.lbU.J 



Mr. Tavlor and Mr. Neale, for plaintiff. 

Mr. Ho*oe and Mr. Hewitt, for defendants. 

The defendants' counsel offered a free mu- 
latto as a witness for the defendants. 

Jlr. Taylor, for plaintiff, objected; and cit- 
ed the Virginia laws (Rev. Code, p. 1S7, De- 
cember 17, 1792, c. 103, § 5). that "no negro 
or mulatto shall be a witness, except in 
pleas of the commonwealth against negroes 
or mulattoes; or in civil pleas where ne- 
groes or mulattoes alone shall be parties." 

THE COURT rejected the witness. 



Case No. 11,183. 

PIPSICO V. BONTZ. 
[3 Cranch, C. C. 425.] i 

Circuit Court, District of Columbia. April 

Term, 1829- 
iNDEBiTATUS Assumpsit fou Work and Labor— 

COMPETESOT OF COLOKED MaN AS WiTKESS. 

1 If work and labor he done according to spe- 
dai agreement, the plaintiff may recover upon a 
general indebitatus assumpsit. 

2 In Alexandria, a colored man is not a com- 
pet'ent witness for or against a white man. 

Indebitatus assumpsit for work and labor. 

The plaintiff offered evidence of a special 
agi'eement for ?100 a year, and that the serv- 
ice was performed according to the agree- 
ment. 

The defendant's counsel objected, that there 
was no count upon the special agreement 

THE COURT overruled the objection on the 
authority of the Bank of Columbia v. Patter- 
son, 7 Cranch [11 U, S.] 299. 
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Case Wo. 11,184. 

In re PITMAN. 

[1 Curt. 186.] 1 

Circuit Court, D. Rhode Island. June Term, 
1852. 

COSTEMPT— A.PPLICATIOK FOB OBDEB TO OfFIOEU 

OF CouiiT TO Fat Over Money— Evidence— 
SvouN Answers— Act op March 2, 1831. 

1. An application to tiie court to compel one of 
its officers to pay over money due from him in 
his official capadty, is a proceeding as for a con- 
tempt, and the court has jurisdicbon under the 
act of congress of March 2, 1831 [4 Stat. 487]. 

[Cited in Re" May, ^1 Fed. 743: U.^ S. v. 

Anon., 21 Fed. 768, 770; Re Manning, 44 

Fed. 276.] 
[Cited in Cartwright's Case, 114 Mass. 239.] 

2. In such a pioceeding the sworn answers of 
the officer are evidence in his favor, 

[Cited in State v. Matthews, 37 N. H. 456.] 

Burrington Anthony, lately mai-shal of the 
United States for the district of Rhode Is- 
land, filed his petition, stating that, as mar- 
shal, he received from the treasury of the 
United States, and paid to [John T. Pitman] 
the clerk of this court, large sums of money, 
from time to time claimed by him for fees 
due to him from the United States; that sub- 
sequentiy, on a settiement of his accounts 
with the treasury, various items of the clerk's 
accounts, which had been thus paid, were dis- 
allowed, and the petitioner has thus overpaid 
to the clerk, the sum of twenty-five hundred 
dollars. He prays for an order to show cause, 
and tiie appointment of a master to atftit the 
account, and for an order on the clerk to re- 
pay what may be found due. The answer of 
the clerk admits that he rendered to the peti- 
tioner charges against the United States, 
which, on being audited at the treasury de- 
partment, were disallowed, amounting to the 
sum of §2,293.46. But he denies that he had 
received from the marshal any money on ac- 
count of those charges. He states that he 
received from the marshal certain memo- 
randum checks, amounting to the sum of 
$4,424.92, on account of the bills of cost, 
which embraced the rejected items; that 



I [Reported by Hon. William Cranch, 
Judge.] 



Chief 



1 [Reported by B. R. Curtis, Esq.] 



PITMAN (Case No. 11,184) 



i;i9 Feci. Cas. page 728] 



from time to time the marshal paici various 
sums on account of these checks, amounting 
In all to $2,100, and leaving due thereon the 
sum of ?2,324.92, which exceeds the amount 
of the items disallowed. He annexes copies 
of these checks, and states that the originals 
have been lost since the filing of the mar- 
shal's petition. An order of reference to a 
master to audit the accounts was made hy 
the late ]Mr. Justice Woodbury, and the mas- 
ter having reported, the matter came on to be 
heard upon exceptions to the report The 
other material facts will appear in the opin- 
ion of the court 



Mr. Jenckes, for petitioner. 
Joseph S. Pitman, for respondent 

CURTIS, Circuit Justice. The first exeei)- 
tion is "because the master has assumed that 
the terms of his commission donfer on him no 
authority, to go into the private personal af- 
fairs of the parties, but must be confined to 
accounts between them, ai'ising from their 
official capacities as officers of the court." 
This exception must be overruled. Not only 
the terms of the order of reference, but the 
natm-e of the proceeding, required the master 
to Ihnit his action to accounts growing out of 
the official relations and conduci of the par- 
ties, as will be more fully stated in disposing 
of another exception. 

The second exception is: "Because the 
master determined, there was not sufficient 
evidence of the existence and making of the 
checks in question, upon which to found a 
right to introduce secondary evidence of their 
loss and their contents." Some evidence of 
the existence and loss of these checks was 
necessary to be given to obtain a right to 
offer secondary evidence of their contents. 
But -with the exception of the one for forty- 
three dollars, the histruments are not nego- 
tiable, being payable on a contingency which 
affects both the time and the amount. Bay- 
ley, Bills & N. 1. They are writings of such 
a character as to be likely to remain in the 
personal custody of the clerk, and the loss 
of which, therefore, would not probably be 
within the knowledge of any third person. 
His affidavit therefore, of their loss would be 
sufficient, uncontrolled, to prove then- loss, if 
it welte a trial at law; and though, on such a 
trial, some evidence must be given to the 
court of the existence of the instrument be- 
fore secondary evidence is offered to the jury 
of its contents, yet on a hearing by a master, 
this is wholly unnecessary, because all the 
evidence is offered to him, and if the second- 
ai-y evidence proves the contents, it neces- 
sarily proves the existence of the instrument 
In this case the master did receive and con- 
sider the secondary evidence, and has report- 
ed that there was not sufficient evidence of 
the existence of loss of checks, to found a 
right to inti-oduce secondai-y evidence of their 
contents. If I considered the evidence clearly 
insufficient to prove the contents of the 



checks, I might not deem it necessary to order 
the report to be recommitted, on account of 
an erroneous ruling respecting the admissi- 
bility of this evidence; but, considering the 
nature of this proceeding, and the evidence 
which was before the master, I am of opin- 
ion, that he has fallen into an error which 
affects the substantial rights of tbe respond- 
ent 

The master did not treat the answer of thp 
clerk as evidence. This was erroneous, as 
wUl plainly appear when we consider what 
this proceeding is. It is an application to the 
court to exercise its summary jurisdiction 
over its own officers, to restrain one of them 
from doing a wrong in his official capacity. 
Such a wrong is considered to be a contempt 
of court and the court has power to proceed 
against and punish for it This jurisdiction 
is expressly saved to the courts of the United 
States by the act of congress of March 2, 
1831 (4 Stat 487), which provides, that the 
power of the several courts of the United 
States to issue attachments and inflict sum- 
mary punishments for contempts of court 
shall not be construed to extend to any cases, 
except (among others) the misbehavior of 
any of the officers of the said comts in their 
official transactions. It is in the nature of a 
criminal proceeding, and though often re- 
sorted to for the protection and enforcement ' 
of private rights, such as the payment of 
money improperly withheld from suitors by 
officers of the court and the like, and though 
its modes of proceeding may be somewhat 
varied when the object is to afford a sum- 
mary remedy for the violation of a private 
right; yet the character of the proceeding 
should not be lost sight of, and especially it 
should not be so vai-ied as to deprive the 
party proceeded against of any substantial 
right 

Now one of the most important privileges 
accorded by the law to one proceeded against 
as for a contempt is the right to purge him- 
self, if he can, by his own oath. So rigid 
is the common law as to this, that it does not 
allow the sworn answers of the respondent 
to be controverted, as to matter of fact, by 
any other evidence. U. S. v. Dodge [Case 
No. 14,975]. "If the party can clear himself 
upon oath he is discharged." 4 Bl. Comm. 
280, 2S7. Whether this rigid rule would be 
applied to that class of these cases which 
Blackstone (4 Comm. 2S5) says "is to be 
looked on rather as a civil execution for the 
benefit of the injured party," it is not neces- 
sary here to decide. There are certainly 
precedents for the introduction of other kinds 
of proof. Kilpatrick v. Vaudiver, 2 Rep. 
Const Ct. 341; Summers v. Caldwell, 2 Nott 
& McC. 341; Taylor v. Howren, 1 JleOord, 
418; Daniel v. Capers, 4 ilcCord, 237; U. S. 
V. Mann [Case No. 15,716]; Justices of Bald- 
win Co. V. Bivins, 6 Ga. 575. 

The order of reference in this case must 
have been made by my learned predecessor 
upon the footing that evidence dehors the 
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answer was admissible, and I feel no disposi- 
tion to disturb this order, even if tliere was 
any application by either party to do so, 
wMeh there is not But I cannot doubt that 
at every stage of these proceedings the clerk 
has a right to rely on his sworn answers, so 
far as they are responsive to the charges 
made by the late marshal, in his application 
to the court Now what relates to these Avrit- 
ings, called "memoitindum checks," is direct- 
ly responsive. The late marshal alleges that 
be paid the clerk moneys, on account of 
■claims for fees which" were afterwards dis- 
allowed at the treasury. The clerk denies 
that he paid him moneys; he says he gave 
him only his written promises to pay, which, 
f;o far as respects these disallowed claims, he 
has not paid. 

It is argued that the clerk, baving receipted 
bis own bills, as if the marshal had paid them 
in money, for the very purpose of enabling 
the latter to obtain payment from the govern- 
ment, is estopped to deny that he did re- 
ceive the money; and so he is, as between 
himself and the United States; but this does 
not render the clerk liable to be proceeded 
against as for a contempt, in not repaying to 
the late marshal, what he never received from 
him. 

It is also argued that as the clerk chose to 
take the marshal's private promises in pay- 
ment, he thereby closed the official transac- 
tions, and that these memorandums are pri- 
vate claims by Mr. Pitman on Mr. Anthony, 
and cannot be brought into the account by 
' way of offset. But this view is more in- 
genious than sound. Mere promises, with 
one exception, are not negotiable. "When the 
whole transaction is understood, they amount, 
in effect only to acknowledgments by the 
marshal, that he had not paid the sums re- 
ceipted for, but still remained accountable 
to the clerk, for so much as he should obtain 
from the treasury upon his bills, to the extent 
mentioned in these memoi-andums. They are 
not to be allowed in offset but as evidence 
that the obligation of the late marshal that 
he had paid, in money, the clerk's bills, is 
not true. For this pm*pose, if produced, they 
would be competent and- admissible, and their 
loss being shown by the oath of the clerk, 
secondary evidence of their existence and con- 
tents is to be received. This evidence, so far 
as it was exhibited to the master, consists 
first, in the answer of the clerk, together with 
bis book of oiiginal entries; and second, in 
the testimony of Mr. Jackson, the present 
marshal. I do not propose to examine this 
evidence, because I think it proper, that the 
account should be recommitted. It is said 
that all the evidence was not laid before 
the master. This is the fault of the party, 
and affords no ground of action by the court; 
but inasmuch as the master committed an 
error in not treating the answer of the re- 
spondent as evidence, and in ruling that, upon 
the case made, secondary evidence was not 
admissible, I shall send the matter to him 
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again, to be proceeded with in conformity 
with this opinion. 

In di-awing up the order to recommit I 
think a clause should be inserted, empower- 
ing the master to examine the clerk upon in- 
terrogatories, upon the application of tlie 
petitioner. Regularly this should have been 
done, in the first instance, under the direction 
of the court; but it took a different course, 
I suppose, by consent, and went to the mas- 
ter, as ah-eady stated. I am unwilling to in- 
terfere with the order which was entered; 
and thex-efore, unless some objection is made, 
let such a clause be inserted in the order of 
recommitment If either party does object, 
and the petitioner desires to examine the 
clerk on interrogatories, let them be prepared 
and exhibited to the clerk, and if not objected 
to, answered here, and" if objected to, the 
court will settle them. The interposition of 
a master, in a case like this, though con- 
venient, and when consented to, proper, is not 
sti'ictly regular, and must not be drawn into 
a precedent. 

Something was said at the argument re- 
specting the danger to which the petitioner 
might be exposed, in case these promises 
came into the hands of a third person for 
value. Not being negotiable, with one excep- 
tion, there can be no such danger, and in re- 
spect to the small note, which is negotiable, 
a bond, with surety, can be filed hereafter to 
protect the petitioner, in conformity with a 
practice now well settled even in courts of 
lov/. 

This disposes of all the important excep- 
tions. Those which allege some small errors 
of computation can be examined by the mas- 
ter when he reconsiders his report 
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PITMAN V, DAYIS et al. 

[Hempst 29.] i 

Superior Court Territory of Arkansas. April, 
1825. 

Forcible Entry— Possession— Trespass bit Lasr- 
lord for ixjurt to tenant. 

1. The landlord cannot maintain trespass for 
an injury to his tenant, and on the same prin- 
ciple the tenant only can have a writ of for- 
cible entry and detainer against one who ex- 
pels him from the tenement 

2. Actual possession is absolutely necessary 
to enable a plaintiff to maintaiti an action for 
forcible entry and detainer, and constructive 
possession is not sufficient 

[This was a writ of forcible entry and de- 
tainer sued out by Peyton R. Pitman against 
Abijah Davis and wife.] 

Before JOHNSON, SCOTT, and TRI^IBLE, 
JJ. 

OPINION OF THE COURT. In this case 
the plaintiff sued out a writ of forcible entry 
and detainer against the defendants, where- 

1 [Reported by Samuel H. Hempstead, Esq.] 
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in it is alleged tliat the defendant, Blizabetb 
Davis, on tlie second and third days of No- 
vember, 1823, entered in and upon a cei-tain 
plantation and the dwelling-houses' thereon, 
where Archer Brown, his tenant, resided; 
and the question is, whether the landlord can 
maintain a proceeding of this kind for a forci- 
ble entiy on his tenant. It is well settled that 
the landlord cannot maintain trespass for an 
injury to his tenant, and on the same princi- 
ple it has been decided in Kentucky that the 
tenant alone can have a writ of forcible en- 
try and detainer against a pei-son who forci- 
bly enters and expels him from the tene- 
ment, ^^anho-rne v. Tilley, 1 T. B. Mon. 52. 
It is irresistible from the statute regulating 
forcible entry and detainer (Gey. Dig. 202) 
that possession in fact, and not a construct- 
ive possession, is absolutely necessary to en- 
able the plaintiff to maintain the action. 
Stewart v. Wilson, 1 A. K. Marsh. 225; 
Pogue V. McKee, 3 A. K. Marsh. 127. 
Reversed. 



Case No. 11,185. 

PITMAN V. HOOPER. 

[3 Sumn. 50.] i 

Circuit Court, D. Massachusetts. Oct. Term, 
1837. 

Seamen's "Wages — Condemkation — Isdemsitt — 
Pro Rata Deduction prom Wages — Priohity 
OP Claims — Freight — Effect op Contbact be- 
tween Owner and Shippeu. 

1. The libellant shipped in June, 1809, as a 
seaman, on a voyage from Marblehead to St 
Petersburg, and thence back to the United 
States; tlie outward cargo was duly delivered; 
a return cargo to the same amount was taken 
on board; and the ship sailed in June, 1810, on 
aer homeward voyage, in the course of which 
she was captured by some Danish gun-brigs, 
and afterwards condemned. The libellant con- 
tinued on board the ship until her condemna- 
tion, when he was discharged. Under the trea- 
ty between the United States and the king of 
L-enmark, of the 28th March, 1830, providing a 
certain sum in full for compensation for serv- 
ices, detentions, and condemnations by the king 
of Denmark, the respondent, administrator of 
the owner of the ship and cargo, received ?19,- 
115, in full for his proportion of the indemnity 
granted, being about one third of his loss {§61,- 
410). Held, that thelibellant was entitled torecov- 
er of the respondent full wages, and not simply a 
pro rata proportion, according to the amount re- 
ceived by the ship-owner. And this, though the 
commissioners under the treaty made no ex- 
press allowance on account of freight. Semble, 
that this would be so, even if they had express- 
ly rejected the claim for freight. 

[Cited in Nevitt v. Clarke, Case No. 10,138; 
The John Perkins, Id. 7,360.] 

[Cited in brief in Benner v. Equitable Ins. 
Co.. 88 Mass. 223.] 

2. The claim for seamen's wages takes pre- 
cedence of bottomry bonds and all other claims, 
whether the entirety of the fund, out of which 
they are to be paid, remains, or a part of it is 
lost by accident or otherwise. 
[Cited in The Dawn, Case No. 3.666; The 
Niphon's Crew, Id. 10,277; Skolfield v. Pot- 
ter, Id. 12,925; The George Prescott, Id. 
5,339.] 
[Cited in Eddy v. O'Hara, 132 Mass. 58.] 

1 [Reported by Charles Sumner, Esq.] 



3. If freight is earned by the voyage, wheth- 
er greater or less, and whether actually receiv- 
ed by the owner or not, the right of the seaman 
to his wages accrues, to the full extent of the 
freight earned. 

[Cited in Joy v. Allen, Case No. 7,552; The 
Massasoit, Id. 9,260; The Niphon's Crew, 
Id. 10,277.] 

4. The seaman's wages are nailed to the last 
plank of the ship; so also to the last fragment 
of the freight. 

[Cited in The Dawn, Case No. 3,666.] 

5. The right of the seaman to his wages is not 
affected, either for good or for evil, by any 
private contract between the ship-owner and 
the shippers, with regard to freight 

[See The Erie, Case No. 4,512.] 

6. Semble, where freight is paid in advance 
and the voyage is not performed, the ship- 
owner cannot without an express stipulation to 
this effect, retain it; but the shipper may re- 
cover it back. 

[Cited in The Zenobia, Case No. 18,208; The 

Bird of Paradise, 5 Wall. '(72 U. S.) 562. 

Cited in brief in Fleishman v. The John P. 

Best, Case No. 4,861.] 
[Cited in Ogden v. New York Mut Ins. Co., 

35 N. Y. 420; Brown v. Harris, 68 Mass. 

360.] 

[Appeal from the distiict court of the United 
States for the district of Massachusetts.] 

Libel for mai-iner's wages. The libel in sub- 
stance stated as follows: "That in the month 
of June, A. D. eighteen hundred and nine, the 
brig Polly, whereof the said Robert Hooper, 
deceased, was then the owner, and whereof 
Ebenezer Graves, of Marblehead aforesaid, 
was master, being at the said port of Marble- 
head, and destined on a voyage from thence 
to St Petersburg, in Russia, and thence back 
to the United States, he, the said Robert 
Hooper, deceased, by himself or his agent, on 
the high seas and within the ebb and flow of 
the tide, and within the admiralty and mari- 
time jurisdiction of the United States and of 
this honorable court, did ship and hire the 
libellant [John Pitman] to serve as a mariner 
on board the said brig Polly for and during 
said voyage at the rate of wages of twenty 
dollars per month, as per schedulate; and that 
for the due performance of said voyage, the 
libellant signed and duly executed certain ar- 
ticles of agreement, commonly called the ship- 
per's articles, which now are in the possession 
of the said administrator, and which he prays 
may be produced for farther certainty in the 
premises, and for the benefit of the libellant. 
That in pursuance thereof, on or about the 
nineteenth day of June, A. D. eighteen hun- 
dred and nine, he, the libellant, went on board 
and entered into the service of said brig as 
such mariner as aforesaid. That the said 
brig, having taken on board a cargo of divers 
goods and merchandise for the voyage, pro- 
ceeded thence with the libellant on board, for 
the said port of St. Petei-sburg, and there 
safely arrived some time in the month of Oc- 
tober, in the year last aforesaid, and deliv- 
ered her cargo and made freight. That the 
said brig, with the libellant on board, sailed 
from the said port of St Petersburg some time 
in the month of June, A. D. eighteen hundred 
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and ten, destined for the said port of Marble- 
bead, Tbat the said brig, while on her pas- 
sage to the said port of Marblehead, in the 
month of July, m the year last aforesaid, was 
captured by five Danish gim-brigs, and sent 
into Christiansand, in the kingdom of Den- 
mai-Ir, where she was libelled and condemned 
as prize in the lower prize coui't of that king- 
dom. That the libellant continued on board 
and In the service of said brig until the con- 
denanation aforesaid, when he was discharged 
from such service by the said master, and 
took passage for the said port of Marblehead, 
in the ship America, where he arrived on the 
fifteenth day of November, A, D. eighteen 
hundred arid ten. That dircing the whole time 
he was in the service of the said brig, to wit, 
from the time he went on board thereof to the 
time of his discharge therefrom as aforesaid, 
he weE and truly performed his duty as a 
mariner on hoard the said brig, according to 
his best ability, and was obedient to all the 
lawful commands of the said master and other 
officers of the said brig, and well and truly 
deserved and is entitled to wages amounting 
to the sum of two hundred and sixty-eight dol- 
lars. Your libellant furtlier alleges and pro- 
pounds, that by an award of commissioners, 
duly appointed to cairy into efEect the conven- 
tion between the United States of America 
and his majesty the king of Denmark, con- 
cluded at Copenhagen on the twenty-eighth 
day of March, A. D. eighteen hundred and 
thirty, the said Roba't Hooper, in his said 
capacity of administrator as aforesaid, did re- 
ceive on account of the capture and condemna- 
tion of said brig Polly and cargo, the sum of 
t^venty thousand thi-ee hundred eighty-one dol- 
lars, and sixty-four cents." 

The answer of the respondent acknowledged 
that he was the administrator* of Robert 
Hooper, deceased; and that on the 15th June, 
1809, the libellant shipped on board the brig 
PoUy; that the brig performed her voyage to 
SL Petei-sburg and then delivered her out- 
ward cargo, and on or about May 1st, 1810, 
sailed from St. Petersburg for Marblehead. 
The answer continued as follows: "That the 
said brig was captured, libelled and condemn- 
ed, as is stated in said libel, and that the said 
libellant returned to the United States, but 
whether he did any and what duty on board 
of the said brig after her capture, or when he 
was discharged from the said brig, or when 
he arrived in the United States, this respond- 
ent does not know and cannot set forth, but 
leaves the said libellant to prove the same, if 
material. That this respondent believes that 
the libellant while on board the said brig, did 
hig duty as a mariner, but he denies that he is 
now entitled to the wages clahned by him. 
That before the departure of the said brig for 
sea, and during the course of the said ^voyage, 
various smns of money were advanced and 
paid either to the libellant or to Elizabeth Pit- 
man, his mother and guardian, and after the 
return of the libellant to the United States, 
the said intestate and the said Elizabeth Pit- 



man, accounted together of and concerning 
the wages of the said son, who was then a 
minor under the age of twenty-one years, and 
upon such accounting, the said intestate paid 
to the said Elizabeth Pitman, a balance of 
thirty-one dollars 41-100, which was the whole 
sum Justly due for the wages of the said libel- 
lant, and took the receipt of the said Eliza- 
beth in full discharge. And this respondent 
further says that from the lapse of tune, and 
from the decease of said intestate, he is un- 
able to exhibit plenary proof of the particular 
sums advanced and paid from time to time to 
the said libellant and the said Elizabeth, but 
heproduces herewith an original account in the 
handwriting of the said intestate, and found 
by this respondent among the papers of the 
intestate, which relates to the said voyage, 
which account contains a statement of the vari- 
ous sums paid to the seamen who were of the 
crew of the said brig in the said voyage, to 
the said libellant or his representative among 
others, and this respondent verily believes 
that it is an orighial and correct account 
thereof. This respondent denies that, by the 
award of the commissioners named in said 
libel, he received, on account of the condem- 
nation and confiscation of the said brig and 
her cargo, the sum named in said libel, but on 
the contrary this respondent avers that the 
value of the said brig, without freight, and 
the invoice cost of the cargo which was on 
board at the time of her capture and con- 
demnation, were by the said commissioners 
adjudged to be sixty-one thousand four hxm- 
dred and sixteen dollars; that in pomt of 
fact the just and true value thereof was a 
larger sum, that is to say, sixty-five thousand 
dollars and upwards, as will appear by the 
statement hereto annexed, marked 'A.' That 
the amount of money received by the United 
States of America under the said treaty was 
far less than sufficient to pay the full amount 
of all the claims thereon which were allowed 
by the said commissioners, and w^re only suf- 
ficient to pay thirty-one per centum of the 
said claims, and, pursuant to the said award 
of the said commissioners, there was allowed 
to this respondent, as administrator as afore- 
said, the sum of nineteen thousand one hun- 
dred and fifteen dollars 73-100, being about 
thirty-one per centum of the invoice value of 
the said cargo and of the value of the said 
brig, without including freight or profits; and 
this respondent denies that any freight, or 
damages by way of freight or profits, or in- 
creased value of vessel or merchanaise. was 
in any way allowed to or received by this re- 
spondent. And this respondent was obliged to 
and did incur large expenses to procure the 
allowance and award aforesaid, that is to say, 
this respondent did allow and pay to his agent 
employed and retahied to prosecute the said 
claims, six per centum upon the whole amount 
recovered and received by this respondent; 
and this respondent was also subjected to 
other expenses by reason of joiu-neys, prepar- 
ing documents, and other causes, amountmg 
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to the sum of two hundred dollars, or there- 
abouts. And this respondent denies that the 
said libellant is justly entitled to any part of 
the wages claimed by him, inasmuch as no 
freight was allowed to or received by the said 
respondent, and this respondent denies that 
the said libellant is justly entitled to receive 
any part of the sums allowed to and receivea 
by this respondent as and for thirty-one per 
centum of the cost of the cargo, and the value 
of the brig Polly aforesaid." 

The district court made a pro forma decree 
in favor of the libellant [case unreported], 
iipon which an appeal was taken to the circuit 
court; and the following reasons of appeal 
were filed: I. For that by the said decree, 
the wages of the said libellant for the whole 
voyage ai*e allowed, and decreed to him, de- 
ducting only the advances therefore made to 
him, as alleged in his said libel, whereas there 
should have been deducted from any allowance 
made to him, a much larger sum, that is to 
say, the sum of one hundred and forty dol- 
lars, being the amount of advances actually 
made to him. II. For that wages were al- 
lowed to the libellant for the whole voyage, 
whereas there should have been no wages 
allowed to him for any time before the ex- 
piration of one half the time while the said 
brig remained at St. Petersburg. III. For- 
that the full wages of the libellant were al- 
lowed to him, whereas if any thing, only 
thirty-one per centum of such wages should 
have been allowed. IV. For that no deduction 
from the said wages was made on account of 
expenses incurred by the respondent in re- 
covering and obtaining the partial indemnity 
aforesaid. V. For that wages or compensa- 
tion were allowed to the libellant by reason 
of the partial indemnity aforesaid, although no 
freight, or damages by way of fi-eight or prof- 
its, or increased value of vessel or cargo, was 
allowed to the respondent under the ti'eaty 
aforesaid. 

J. Pickering, for libellant. 
B. li. Curtis, for i-espondent. 

STORY, Circuit Justice. The libellant, in 
June, 1S09, shipped on board the brig Polly, 
owned by the intestate Robei-t Hooper, on a 
voyage from ilarblehead, in this distiict, to 
St. Petersburg, in Russia, and thence back 
to the United Slates. The brig sailed on the 
voyage with a cargo belonging to the intes- 
tate, and arri^-ed at St. Petersburg, and there 
safely delivered her cargo. A return cargo 
on the same account was taken on board, 
and the brig sailed on the homeward voyage 
in June, ISIO, and in the course of the Voy- 
age was captured by some Danish gun-brigs, 
carried into Christiansand, in Denmark, and 
there condemned. The libellant continued on 
board of the brig until her condemnation, 
and then was discharged and took passage in 
an American ship and arrived at Jlarble- 
head in November, 1810. 

By the treaty between the United States 
and the king of Denmark, made at Cf^openha- 
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gen on the 2Sth of March, 1830, the sum of 
.$050,000 was agreed to be paid by the king 
of Denmark on account of claims of the citi- 
zens of the United States for seizures, de- 
tentions, and condemnations or confiscations 
of their vessels and other property, to be dis- 
tributed by a board of commissionei-s, ap- 
pointed in the manner pointed out in the 
treaty. The sum thus agreed to be paid fell 
far short of the amount claimed before the 
commissioners under the treaty. By the final 
award of the commissioners in 1833, they al- 
lowed to the respondent, as administrator, on 
account of the capture of the brig Polly and her 
cargo, ^the sum of $61,416 as his loss, and 
awarded him as his proportion of the indem- 
nity granted by the treaty, payable on reduc- 
tion (to use their own phrase) the sum of 
$19,115.73, a little short of one third of the 
amount lost In the amount allowed to the 
respondent, no notice whatsoever is taken of 
freight. Nor was it necessaiy; l>ecause the 
intestate, being sole owner of the brig and 
cargo, freight could not constitute a distinct 
item of loss; but would natui-ally and prop- 
erly be included in the estimated value of tht 
ship and cargo. And in cases of this sort, the 
award must be presumed to include all prop- 
er allowances to the owner; and it will be 
conclusive on that point, unless, on the face 
of the award itself, the contraiy expressly 
appeai-s. Indeed, if it had appeared on the 
face of the award, that no freight had been 
allowed, and that the claim had been ex- 
pressly rejected, it would be far from cer- 
tain, that iliat rejection would necessarily af- 
fect the title to wages; because the natural 
Ijresumption would be, omnia rite acta, that 
the rejection was founded on objections per- 
sonal to the owner, or his acts; in no respect 
touching the rights of the seamen. At least it 
must be a very strong case, which would jus- 
tify a different conclusion. We may, there- 
fore, lay out of the case all further consid- 
eration of the question, whether freight has 
been awarded, as, indeed, upon the intima- 
tion of the court, it was waived at the argu- 
ment. 

The real, and indeed the only point, raised 
at the argument, is, whether the libellant is 
entitled to receive his full wages for the 
homeward voyage, or whether there is a re- 
duction to be made of the wages in the same 
proportion (about two thirds), as the owner 
himself has been compelled to submit to un- 
der the award. That question depends upon 
this, whether the wages of the seamen consti- 
tute, in cases of this sort, a privileged claim 
to their full amount, or only pro rata, on the 
sum received by the owner. There is no 
doubt, that, to the full extent of the wages 
actually due by the owner to the seamen, the 
wages constitute a lien, or privilege on the 
sum received by him prior to all other claims. 
This is clear ui)on authority and principle. 
The seamen's wages generally constitute a 
lien, or claim upon the ship and freight, and 
upon the proceeds thereof, in whatever hands 
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tliey may be, which must be paid before any 
other claims. It has been significantly said, 
that they are nailed to the last plank of the 
ship; a figurative expression, which will be 
found used in one of the eai-liest maritime 
codes in modern times (the Consolato del 
Mare) of which we have any distinct tmces. 
Pard. Collect des Lois Mar. torn. 2, p. 129; 
Consol. del Mare, c. 93 (138). And it may he 
added, that they adhere also to the last frag- 
ment of the freight The case of Sheppard 
V. Taylor, 5 Pet. [30 U. S.] 675, 710, fully sup- 
ports this doctrine. It was recognized by 
this court in the case of Brown r. Lull [Case 
No. 2,018]. See, also, Sir Leoline Jenlsins' ar- 
gument before the house or lords. 6 Hall, 
Law .7. 506. But the true question in the 
present case is not as to this privilege or pri- 
ority of wages over all other" claims, but as 
to the amount really due as wages from the 
owners in the present case, for winch this 
privilege or priority is' to take effect When 
the question was first presented to my mind, 
I am free to confess that my impression was, 
that the wages must be reduced pro rata with 
the claim of the owners, received under the 
award of the commissioners. The case was 
confessedly novel in its actual presentation. 
The fund received by the claimant may 
justly be considered as a sort of trust fund 
in his hands for the discharge of all the 
claims of all parties interested therein. Un- 
der such circumstances, if the ti-ust fund is 
inadequate to discharge the claims of all who 
are interested therein, the question naturally 
presented is, whether all shall paiiiake pro 
■ rata. If a part of the ti-ust fund had per- 
ished, that would be the ordinary course of 
distribution, among all the claimants; for in 
such case, "Res perit domino." But this sup- 
poses an equality of right in all the claim- 
ants, and the absence of any priority or privi- 
lege of payment of some before others. In such 
a case, the priority or privilege would seem to 
attach to the residue, as it did to the origuial 
fund; that is, he will be first to be enti- 
tled to be paid in full, who has originally that 
right, before the others are to receive any- 
thing. This is the ordinary rule in regard 
to several bottomry bonds, where the funds 
are inadequate to the discharge of all. And 
in cases of bottomry bonds, conflicting with 
maritime wages from the deficiency of the 
fund, the wages have a priority of payment 
out of the fund, without any distinction, 
whether tlie entirety of the fund remains, or 
a part of it is lost by accident or otherwise. 
The general principle is well stated and fully 
recognised in the learned Commentaries of 
TiXr. Chancellor Kent, with equal brevity aM 
clearness,— 3 Kent, Comm. (3d Ed.) lectm-e 46, 
pp. 198, 197,— and it was judicially expound- 
ed and acted on by Lord Stowell in the case 
of The Madonna D'Idra, 1 Dod. 37, 40, The 
Sidney Cove, 2 Dod. 1, 13, and The Kanmer- 
hevie Rosenkrants, 1 Hagg. Adm. 62; and by 
the supreme court of the United States in the 
case of The Virgin, S Pet. [33 U. S.] 53S. 
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The wages' of seamen constitute, as has 
been justly remarked at the argument, a pe- 
culiar, class of contracts; and the principles, 
applicable, to them, do -not belong to the or- 
dinaiy contracts for hire and services. In 
ordinai-y contracts for hire and sei-vices, the 
pel-sons employed do not partake af any of 
the risks of the owner in relation to the prop- 
erty. They are entitled to their full compen- 
sation for labor and services on the prop- 
erty, although it shall be utterly lost or de- 
stroyed by accident or superior force. ISfot so 
with the conti-acts of seamen for maritime 
voyages and adventures. The policy of the 
maritime law has in such cases subjected 
them to the risks of the voj-age to a limited 
extent; for the payment of wages is ordina- 
rily made to depend upon the earning of 
freight in the voyage. If freight is not earn- 
ed in tlie voyage, in consequence of an ovei'- 
whelming calamity, or an unexpected acci- 
dent, the seamen generally lose their wages. 
But if freight is earned in the voyage, and 
for the voyage, whether it is greater or less, 
and whether it is actually secured by the 
owner or not, makes no difference in the 
rights of the seamen. The general doctrine 
will be found well laid down in Lord Tenter- 
den's treatise on Shipping (page 447, and note 
2 to the last American edition); and in Mr. 
Chancellor Kent's Commentaries (volume 3 
[3d Ed.] pp. 187-194). There are exceptions, 
however, to the general nile, some of which 
will be here stated, because they bear di- 
rectly upon, the point in discussion. In the 
case of a shipwreck during the voyage, the 
seamen, if they remain by the ship and as- 
sist in the salvage, will be entitled to receive 
their wages out of the fragments of the 
wi-eck, if enough is saved to pay them, even 
though the entire freight be lost by the total 
destruction and loss of the cargo. This ex- 
ception is doubtless designed to enlist the 
zeal and exertions of the seamen in the pres- 
ervation of the property as far as possible; 
and it is founded upon the same policy as 
the general rule; that is to say, to make it 
their interest to use every endeavor to save 
the property, and to promote the success of 
the voyage. Whether this exception is to be 
expounded upon the ground of its being an 
allowance to the seamen in the nature of sal- 
vage, or whether it is a mere dry exception 
to enforce the public policy of the original 
rule, has been a topic of some judicial dis- 
cussion. But whether it stands upon the one 
ground or the other, it is an exception now 
firmly established. It was fully recognized 
by Lord Stowell in the case of The Neptune, 
1 Hagg. Adm. 227, and by this court nt an 
earlier period in the case of The two Cather- 
ines [Case No. 14,288]. What I rely on, in re- 
gard to this exception, is, that it establishes 
a case, in which, though the entire freight is 
lost, the seamen recover tlieir full wages out of 
the wreck of the ship, without any deduction 
pro rata on account of the value of the ma- 
terials of the ship, which nave perished. 
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The entire wages constitute in this case a 
privileged lien to be fii-st paid; and the own- 
er must submit to tlie entire loss, without 
any contribution towards bis own loss. Then, 
again, in the case of a general average in 
the course of a voyage, the wages of seamen 
do not contribute to the loss, though the ship, 
cargo, and freight, all do, and though there- 
by a part of the freight for the voyage is 
necessarily lost In such a case it is plain, 
that the loss of freight does not entitle the 
owner to make a pro rata aeduction of the 
wages. And here, again, there is an excep- 
tion of the case of ransom, and, perhaps, al- 
so of the analogous ease of recapture; in 
which the wages of seamen do conti-ibute. 
This exception, also, is founded upon the pub- 
lic policy of offering a strong inducement to 
the seamen to stand by and defend the ship 
against hostile and piratical attacks; and 
was probably borrowed from the Roman law, 
in which all the jurists seemed to concur, 
that contribuUon by all interested should be 
made in such a case. "Si navis a piratis re- 
dempta sit, Servius, Offilius, et Labeo omnes 
contx'ibuere debere aiunt" Dig. lib. 14, tit 2, 
I. 2, § 3 ; 1 Valin, Comm. lib. 3, p. 752, tit 4,' 
art. 20. I need not do more upon this point 
than to refer to Lord Tenterden's treatise on 
Shipping (Abb. Shipp. pt 3, p. 357, e. S, § 14, 
and part 4, p. 458, c. 3, § 1), and itai-shall on 
Insurance (book 1, p. 544, c. 2, § 7). See, also, 
cases in the American com-ts, cited in Abb. 
Shipp. (Boston Ed. 1829) 444, note 2; The 
Saratoga [Case No. 12,355]. 

Cases of salvage are of a Idndred nature; 
and in no instance within my recollection, ex- 
cept of a recapture, has it ever been con- 
tended, that the seamen's wages were to con- 
tribute towards the salvage. Yet a decree of 
salvage may occasion a loss of a moiety of 
the value of ship, cargo, and incidentally of 
the freight also. Now, I cannot but think, 
that, if any rule had been established, that, 
in cases of freight partially lost or dimin- 
ished in the course of the voyage by mari- 
time accidents or perils, a deduction is to be 
made pro rata from the seamen's wages, 
there must have been some clear and deci- 
sive evidence of the existence of the rule, 
either by judicial decisions, or by settled usa- 
ges, considei-ing that a vast variety of eases 
must have arisen to which it was applica- 
ble, many of which must have undergone a 
full consideration in courts of justice. The 
total silence of the books, under such circum- 
stances, is peculiarly expressive; and the to- 
tal absence of any known and fixed usage 
affords no mean corroborative proof that 
there is no such rule. It is this considera- 
tion, that, upon further reflection, has greatly 
shaken my confidence in the original opin- 
ion which I entertained upon the subject 
Let us put a case of very common occur- 
rence, where, in the course of the voyage, 
there has been a partial loss of cargo by a 
peril of the seas. In such a ease, has there 
ever been a reduction of the seamen's wages, 



when the remaining freight has been more 
thap sufiieient to pay the entire wages due 
on the voyage, and the voyage has been com- 
pletely pex-formed? If there has not been, 
then it would be difficult to show any ground, 
upon which any deduction can be' properly 
made in the present case; fox*, at most it 
amounts but to a partial loss of the cargo 
and freight during the voyage. No case can 
be found, as I believe, in which any sucli 
deduction has been recognized by any court 
of justice; and no genei-al usage by the cus- 
tom of merchants, allowing the deduction, 
has been referred to at the argument, or has 
been asserted to exist What, then, is the 
proper conclusion to be drawn from this uni- 
versal silence in our courts of justice, and in 
the maritime adjustments of wages? Cer- 
tainly, it would seem to be, that the mari- 
time law has never been supposed to author- 
ize any such deduction, since the occasion to 
apply it must have been of almost daily oc- 
currence in our own extensive navigation, as 
well as that of the commercial nations of 
Europe. I have made some researches into 
the jurisprudence of the most commercial of 
the nations of continental Europe; and 
though these researches have not led me to a 
veiT definite and positive result yet, as far 
as I have been able to ascertain, no such rule 
of deduction is any where known to exist; 
and the presumptions from the doctrines in 
other cases seem all the other way. 

In cases of general average, it seems gen- 
erally held, that the seamen's wages do not 
contribute, except in the case of ransom. 
This is positively stated in the ordinance of 
Louis XIV. (article 20) on this subject (1 
Valin, Comm. lib. 3, p. 752, tit 4, art 20), 
Jac. Sea Laws, p. 155, as the law of Prance; 
and this seems the general rule adopted in 
the maritime states of the continent In cas- 
es of shipwreck the seamen are entitled to be 
paid their full wages out of the remains of 
the ship; and if they are insufficient then 
out of the freight of the cargo which has 
been saved. The language of the ordinance 
of Louis XIV. (article 9) on this subject, 
seems to be somewhat equivocal; and would 
seem, at first view, to point not to the full 
wages, but only to pro mta wages, in propor- 
tion to the freight received. "S'il n'y a que 
des merchandises sauvees, les matelots, 
meme ceux engage au fret, seront payes de 
leurs loyers par le maitre a proportion du 
fret, qu'il recevra." But Valin manifestly un- 
derstands this to mean, that they shall be 
paid their full wages out of the freight for 
the part of the voyage performed, as far as 
the freight will go. 1 Valin. Comm. lib. 3, 
p. 703, tit 4, art. 9.2 And Pothier adopts the 
same doctrine; for, commenting on the arti- 
cle, he says: "The mariners, as well those, 
who are hired by the voyage, as those, who 



„.,^ See Stev. & B. Average (by Phillips) 218, 
2ol; 1 Emeng. Assur. (Ed. Boulay Patj'. 1827) 
pp. 624, 625, e. 12, art 7, § 42. ^i. -^o-O 
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are hired by the month, may pay themselves 
out of the freight (se venger du fret) for their 
lost wages, and they may entirely exhaust 
the freight for the payment of their wages. 
But those who are hired hy the freight (that 
is, those who are to have a part of the freight 
in lieu of wages) can only claim from the 
freight the part which they ought to have 
according to their agreement" Poth. Traite 
<lu Louage des Matelots, art 186. And in 
case of shipwrect, it is very clear that the 
same ordinance allows a freight pro mta 
only on the cargo sat^ed; as, indeed, was the 
rule in the Consolato del Mare. 1 Valin, 
Comm. lib. 3, pp. 664, 665, tit 3, arts. 21, 22; 
Consolato del Mare (Pardessus' Ed.) e. 101 
(196). Now, I think that it can scarcely be 
cloubted, that this ordinance embodies, in 
general, the principles of maritime law rec- 
ognized at the time when it was promulgat- 
■ed. The modern French code seems to have 
recognized the same rule; and its commen- 
tators have adopted a similar intei-pretation. 
Code de Commerce, art 259. See Sautayra 
Code de Commerce, ExpliquC, p. 170. If, in 
cases of shipwreck, the seamen's wages are 
not to abate in proportion to the diminution 
of freight there would seem to be but little 
reason to suppose that they were liable to a 
deduction pro rata in ease of loss of a pai-t of 
the freight from any other accident in the 
voyage. I have not been able to find that 
any such case is specially provided for, in 
that or in any other ordinance of any com- 
mercial nation. There are one or two pas- 
sages in the Consolato del Mare, which speak 
of the mariner's wages being diminished in 
proportion to the diminution of freight; but 
they furnish no general rule in a case like 
the present One of them is a case of a 
voluntary allowance by the master to the 
shipper of a part of the freight where it is 
said that the seamen's wages should also 
abate in proportion; a doctrine hardly tena- 
ble at this day. Consolato del Mare (Par- 
dessus' Ed.) c. 59 (104) p. 108. See, also. 
Id. p. 131, e. 95 (140). 

The only case bearing upon this subject in 
English jurisprudence, which has been cited 
at the bar, is the anonymous case in 2 Show. 
291 (283), where it is asserted to have been 
held at nisi prlus by Lord Chief Justice 
Saunders, that freight is the mother of wa- 
ges; and wheresoever freight is due, wages 
are also; and that advance money, paid be- 
fore, if in part for freight, and named so in 
the charter party, altliough the ship be lost 
before it come to a delivering port, yet the 
wages are due according to the proportion of 
the freight paid before; for the freighters 
cannot have their money. This report is at 
best very loose, and without any special 
statement of the facts, which would enable 
us to say, whether the language attributed to 
the lord chief justice was a mere dictum, or 
involved the point dii-ectly in judgment It 
was held, too, at a time, when the principles 
of commeneial law were very little under- 
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stood in the courts of England; and it is not 
very easy to reconcile it with strict principle. 
The peculiar conti-act between the ship-own- 
er and the shippers in regard to freight has 
in general nothing to do with the rights of the 
seamen to their wages. Their rights stand 
upon the geneml grounds of maritime law. 
If freight could be earned by the common 
principles of that law in a given case— if 
there was no prjecise, express contract vari- 
ant from that law— the seamen would be en- 
titled to their wages, notwithstanding the 
owner had stipulated for his freight upon oth- 
er contingencies, and under very different 
circumstances. Abb. Shipp. pt 4, pp, 447, 448. 
c. 2, § 4. In short his private contract re- 
specting freight wiU not vary theirs respect- 
ing wages. If he were to stipulate for 
freight only upon the successful termination 
of the homeward voyage, they would still be 
entitled to wages for the outward voyage, if 
successfully performed, notwithstinding the 
ship were lost on the homeward voyage. Up- 
on the same ground, if he were to stipulate 
for an advance of freight, not to be repaid, 
whether the voyage were performed or not, 
that would seem equally to be a matter with 
which the seamen have no <;oncem; for their 
title would seem to depend upon the common 
right to freight earned by the due perform- 
ance of the voyage. Besides, in the ordinary 
cases of freight paid in advance, I do not 
understand that, if the voyage is not per- 
formed, the owner can. without an express 
stipulation to the purpose, retain it; but the 
shipper is entitled to recover it back.3 This 
is certainly the doctrine of foreign jurists; 
and it stands approved by the judgment of 
the supreme court of New York in Watson 
V. Duykinck, 3 Johns. 335. and by the su- 
preme court of Massachusetts in Griggs v. 
Austin, 3 Pick. 20. I am aware, that some 
of the English cases look the other way; and 
while they seem to admit the doctrine, fritter 
it away upon veiy nice distinctions.'* This 
point, however, it is not necessary for me 
now to decide. But I specially refer to the 
case of Watson v. Duykinck, because, in de- 
livering the opinion of the court Mr. Chief 
Justice Kent treated the case in 2 Show. 283 
(291), as of very little authority; and, al- 
though it is cited by Lord Tenterden (Abb. 
Shipp. pt 4, p. 447, c. 2, § 4), it is diyly stated, 
without any auxiliary authority or comment 



3 See the opinions of foreign jurists, and es- 
pecially of Oleirac, Valin, Ppthier, Roccus, 
Straccha, and Loecenins, cited m note 1 to the 
American edition of Abbott on Shippmg (la^y; 
p. 277). See, also, 1 Valin, Comm. % 661, and 
the authorities cited in 3 Johns. 339; 340. 

4 See, also, on this point, Mashiter v. Buller, 
1 Camp. 84: Gillan v. Simpkins, 4 Gamo. 241: 
Blakey V. Dixon, 2 Bos. & P. 321; Manfield 
V, Maitland, 4 Barn. & Aid. 582; De Silvale v. 
Kendall, 4 Maule & S. 37; Taskcr v._ Scott 6 
Taunt 234; Andrew v. Moorhouse, o Taunt. 
435. Most of these cases are very ably com- 
mented on by Mr. Chief Justice Parker m de- 
livering the opinion of the court in Griggs v. 
Austin, 3 Pick. 20. 
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to support it. It is also cited in thp same 
way by ilr. Chancellor Kent, in his Commen- 
taries (volume 3 [3d Ed.] p. 191). It seems 
to me, that this case is at variance -with the 
genei-al law. which governs the claim of 
wages. That depends not at all upon tlie 
particular contract of the owner, as to the 
freight for the voyage but upon general prin- 
ciples. The contract of the owner respecting 
freight, is strictly res inter alios acta; of 
which the seamen are neither to take the dis- 
advantages, nor the benefits, unless they are 
direct parties to its stipulations, and make 
their own rights dependent upon it It might 
just as well be maintained, that, if the own- 
er should insure the freight the seamen 
would, in case of a total loss of freight, re- 
cover their wages, because he was indemni- 
fied thereby; and so in effect received 
freight. Yet we all know, that such a doe- 
trine is wholly indefensible. See Abb. Shipp. 
pt. 4, e. 3, § 1, note 1 to American edition of 
1829, and eases there cited. 

A passage has also been cited from Mr. 
Chancellor Kent's Commentaries (volume 3, 
p. 192), in which, after referring to the doc- 
trine, that wages are payable after a capture 
and condemnation, if there has been a final 
decree of restitution upon an appeal, and 
freight allowed in damages, he has added: 
"So in the case of shipwreck, if any propor- 
tion of freight be paid for the cargo saved, 
wages of seamen are to be paid in the same 
proportion." No authority is cited for this 
position; and from what has been already 
stated, as to wages in cases of shipwreck, it 
will be found difficult to reconcile it with the 
present admitted doctrine, that even if no 
freight is earned, the seamen are entitled to 
be paid their full wages out of the remnants 
of the ship. The foreign law, as we have 
seen, contemplates no reduction in the very 
case put by the learned chancellor- The case 
of Lewis V. The Elizabeth & Jane, 7 Am. Jur. 
30, before the learned judge of the district 
court of Maine, has also been relied on at the 
argument by the defendant's counsel, to de- 
feat the claim for full wages. I can find no 
sufficient warrant in that opinion to support 
the argument The principal point there 
was, whether the seamen were entitled to 
their wages for the voyage, the vessel hav- 
ing been by them abandoned as a derelict at 
sea before the end of the voyage; and having 
been brought into port by other salvors, and 
restored on salvage to the owners of the 
vessel and cargo. The learned judge dis- 
cussed that subject with great ability, and 
came to the conclusion, that the seamen were 
not entitled to their wages under such cir- 
cumstances. I am not now called upon to 
express any opinion upon that Question, al- 
though it must be said, that it is very diffi- 
cult to resist the cogent reasoning by which 
his judgment is maintained. In that case he 
merely glances at the present question in 
some Incidental suggestions, but nowhere af- 
fects to dispose of it. It seems to me, then, 
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that this question is fairly open to be decid- 
ed upon principle and the analogies of the 
law, if indeed the silence already alluded to 
does not lead us to a direct conclusion. Up- 
on principle and the analogies of the law (al- 
though at first I freely confess that 1 thouglit 
otherwise). I am satisfied that the seamen 
are entitled to their full wages, since more 
freight has been in fact received than Is suffi- 
cient to pay them. Or, treating this as a 
case, like the tabula in mauf ragio, where one 
third only of the ship, cargo, and freight has 
been saved from the common shipwreck, the 
seamen's wages attach, as a privileged lien, 
to the relics of the ship and freight. 

There are some other considerations, not 
unimportant in a case of this sort. In the 
first place, there is no hardship upon the 
owner in such a nile; for he may indemnify 
himself by insuring the ship and freight. In 
the next place, there would be great hardship 
on the other side in an opposite rule; for the 
poUcy of the law will not suffer the seamen 
to insure their wages. In the next place, 
the general principles of the contract of hire 
entitle the seamen to recover full wages for 
their services in all cases. There are excep- 
tions created by the maritime law. which 
make them oftentimes dependent upon the 
fate of the ship and freight, upon the grounds 
of public policy. Freight must be earned in 
ordinary cases, to found the claim for wages. 
But it is by no means necessai-y, that it 
should be a full freight: or that the voyage 
should be beneficial to the owner. It is in- 
cumbent upon those, who insist upon the ex- 
ception, as extending to the present case, to 
show, that it is the proper result of the poli- 
cy, on which the exception is founded; or 
that some positive authority has established 
the iTile. that the seamen must contribute 
from their wages pro rata for every partial 
loss of freight Neither has been shown; or 
at least neither has been shown to my satis- 
faction. If the seamen's wages are nailed to 
the last plank of the ship, it seems to me, 
that they are also to the last fragment of the 
freight. In the former case it is a lien for 
the full wages for the voyage. In the latter 
it seems to me, that the same principle must 
govern. The case of Sheppard v. Taylor, 5 
Pet. [30 U. S.1 675. treats the lien on a ship 
and freight as of the same nature, and ordi- 
narily of the same extent. It would be 
stx-ange, that the owner should be liable for 
the whole wages, if he received from the pro- 
ceeds of the wreck of the ship sufficient to 
pay them; and yet that he should be liable, 
as receiver of the freight, for one third only, 
although, the freight wore of a far greater 
amount in value than the proceeds of the 
ship. It appears to me, that the true prin- 
ciple in cases of this sort is, that if any 
freight is saved, sufficient to pay the wages, 
it is bound to the full payment of them. I 
cannot also but deem, .that public policy and 
the interests of commerce are best subserved 
by this course. For, if upon every partial 
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loss of freight in a voyage, the wages of sea- 
men were to be reduced pro rata, it would 
operate a great discouragement upon seamen 
to remain by the ship, and to perform the 
voyage. If there should be a loss of half the 
freight they would lose half of their wages; 
and indeed would continue in the service of 
the ship in future for half payi Such a con- 
sideration would tend to promote discontent, 
indifference in the discharge of duty, a dispo- 
sition to desertion, and an unwillingness to 
encounter perils, all of which would be most 
mischievous to the substantial interests of 
the owner. These interests are best promot- 
ed by holding out a unifoi-m. if not a high, 
premium for diligence, activity, enterprise, 
and gallantry in the service of tne ship. 

Upon the whole, my opinion is, that there 
ought to be a decree of full wages for the 
voyage. The decree of the district court is 
therefore affirmed, with interest and costs. 

[NOTE. The case was again submitted to 
the court upon the question whether the whole 
wages are to he calculated from half the time 
after the arrival of the hrig at the port of St. 
Petersburg, in Bussia. The court answered m 
the aflarmative. Case No. 11,186.] 
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PITMAN V. HOOPER. 

[3 Sumn. 286; i 1 Law Rep. 226; 20 Am. Jur. 
. 428.] 

Circuit Court, D. Massachusetts. May Term, 
1838. 

Seamen's Wages— Freight — ^Time 12T Port— Oct- 

"WAUD AND HOMEWARP VOYAGES — CaPTDBE OF 

Vessel ox Retorx Voyage- Stale Claims. 

1. Quaere, in what cases the earning of 
freight is not necessary to give a title to wages. 

2. Seamen are entitled to wages, for the full 
period of their employment in the ship's service 
for any particular voyage, in which freight is, 
or might he, earned by the owner. 

[Cited in Farrell v. Mayers, Case No. 4,685; 
The Erie. Id. 4,512; The General Chamber- 
lain, Id. 5,310.] 

3. One half of the time duriug which a ves- 
sel is lying in port is deemed to belong to the 
outward voyage, and the other half to the home- 
ward voyage. This rule stands upon equity, 
convenience, and practice. 

4. "Where an American ship, in 1809, sailed 
from Marblehead, on a voyage to St. Peters- 
burg and back, and performed her outward voy- 
age, and on her return voyage was captured 
and carried into Denmark, and condemned by 
■Que Danish tribunals, and afterwards compen- 
sation was made under the treaty with Den- 
mark, of the 28th of March, 1830, for the ship 
and cargo, held, that the seamen were enti- 
tled to full wages for the homeward voyage, 
as if it had been performed, including half the 
period of the ship's stay at St. Petersburg; or 
to full wages up to the time, when the seamen 
did return or might have returned home, with- 
out any unnecessary delay, deducting any wa- 
ges, which they might have earned in the in- 
termediate time in another employ. Three 

1 [Reported by Charles Sumner, Esq.] 
19FED.CAS.— 47 
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months were treated as a reasonable time for 
the return of .the seamen home. 

[Cited in The Niphon's Crew, Case No. 10,- 
277; The Ocean Spray, Id. 10,412.] 

5. The wages for the outward voyage to St. 
Petersburg were, by the capture and condem- 
nation, vested by an absolute title in the lihel- 
laut, in 1809. They might then have been sued 
for, and, consequently, by lapse of time, upon 
the principles of courts of admiralty, are now 
stale claims, incapable of being asserted here. 

[Cited in Packard v. The Louisa, Case No. 
10,652; The George Preseott, Id. 5,339-] 

The parties in this case did not agree, as 
to the extent of the decree pronounced at a 
former term. See [Case No. 11,185]. The 
libellant [John Pitman] understood it to have 
been the intention of the court, to deci-ee pay- 
ment of the whole amount of wages from 
half the time the vessel remained in Russia, 
to the time of the arrival of the seamen in 
the United States. The counsel for the re- 
spondent [Robei-t*- Hooper] understood the 
court to say, that the receipt of the indemnity 
money did not revive any old claim, which 
the seaman might have prosecuted on his re- 
turn home; that, whatever wages he might 
have recovered on his return, he could noi 
now recover. This was as far as they undei-- 
stood the court to go, the particular circum- 
stances of this case not being at any time be- 
fore the court for consideration. Acting up- 
on this principle, they supposed, if the libel- 
lant had, at the request of the master, re- 
mained by the ship from the time of the cap- 
tiu'e to the condemnation and sale, that for 
that time he was entitled to a compensation 
on his return home; and that, after the lapse 
of twenty years and a settlement with the 
owner being made on his return and proved, 
it would be presumed, that he had received it, 

J". Pickering and J. Hardy Prince, for libel- 
lant. 
0. P. & B. R. Curtis, for respondent. 

STORY, Circuit Justice. This ease has 
been again submitted to the court upon an 
incidental question, which has arisen in ad- 
justing the claim of the libellant, upon the 
principles already decided by the court. The 
question is, whether the whole wages are to 
be calculated from half the time after tlie 
arrival of the brig at the port of St. Peters- 
burg, in Russia; or, whether a deduction is to 
be made therefrom of the wages from the 
time of the captiire up to the time of the 
first condemnation of the brig by the Danish 
tribunals.2 The ground upon which this de- 
duction is asked by the defendant is, that 
compensation for the wages from the capture 
to the condemnation might have been origi- 
nally claimed by the libellant, for his serv- 
ices during that period, even if no restitution 
under the treaty ever had been made; and 

2 Compensation had been allowed to the own- 
ers for the capture and condemnation of the 
ship and cargo, under the treaty with Denmark, 
of the 28th of Slarch, 1830. For a full report 
of the facts of the ease, see [Case No. 11,185]. 
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that, consequently, the amount ought now to 
be deemed, by the lapse of time, a stale de- 
mand. 

Before I proceed to the consideration of the 
question as to this deduction, I wish to say 
something upon another point, which is in- 
volyed in the adjustment, although it has not 
been made at the bar. It is, from what point 
of time the wages ought to be calculated; 
whether from half the time that the brig was 
at St. Petersburg, or from the time when the 
outward cargo was discharged at that port. 
I say that the point has not been made at the 
bar, and probably not made, because it has 
been deemed long since settled in the local 
jurisprudence of Massachusetts, as Tvell as 
in the administi-ation of maritime law in the 
courts of the United States exercising ad- 
miralty jurisdiction in this circuit. But my 
learned friend, Judge Hopkinson, of the dis- 
trict court of Pennsylvania, in his elaborate 
opinion in Bronde v. Haven [Case No. 1,924], 
has utterly denied the doctrine to be well 
founded, either in principle, or in authority. 
2Iy great deference for the opinions of that 
able judge has induced me on this, the first 
occasion, which has occurred, to review the 
:grounds of the doctrine; for if I now saw 
any error in it, so far as my own judgments 
are concerned, I should be well disposed at 
once to set about correcting it. But I am 
bound to declare, that, upon the fullest re- 
examination, I am entirely satisfied, that the 
doctrine is well founded in principle and in 
authority; that it is just and equitable, and is 
a natural, I had almost said a necessary, re- 
sult of the enlarged policy of marithne juris- 
prudence, applicable to the wages of seamen. 
I do not propose to enter upon any elaborate 
exposition of the principles, on whieb the doc- 
trine is established, but merely to advert to 
the more leading reasons for it, and the au- 
thorities, which support it. The general form- 
ulary, as laid down in Lord Tenterden's 
Treatise on Shipping, Abb. Shipp. pt 4, c. 2, 
§ 4, p. 447, is this: "The payment of wages 
is generally dependent upon the payment of 
freight. If the ship has earned its freight, 
tlie seamen, who have served on board the 
ship have in like manner earned their wages. 
And, as in general, if a ship, chartered on 
a voyage out and home, has delivered her out- 
ward bound cargo, but perishes in the home- 
ward voyage, the freight for the outward voy- 
age is due; so, in the same case, the seamen 
are entitled to receive their wages for the time 
employed in the outward voyage, and the 
unloading of the cargo, unless by the terms 
of the conti-act the outward and homeward 
voyages are consolidated Into one." To lan- 
guage so very general, certainly nothing far- 
ther than general truth can be, or ought to 
be atti'ibuted. In truth, however, the lan- 
guage is far from being accurate; and it is 
not comprehensive enough to embrace the ex- 
ceptions to the general rule, or even all the 
cases, which fall within it. Thus, it is not 
true in every case in the maritime law, that 



the payment of wages is dependent upon the 
payment of freight; for if freight be earned, 
it is wholly immaterial, whether it be paid or 
not. So, the earning of freight is by no 
means necessary in all eases to give a title 
to wages; as, for example, where the ship 
performs her voyage without the owner hav- 
ing furnished any cargo, or whei'e there is a 
special contract between the owner and 
freighter, varying the right to freight from 
the general law; as where the freight is 
made dependent upon the performance both 
of the outward and the homeward voyage. 
The case of shipwreck, where materials are 
*aved from the wreck, furnishes a still strong- 
er illustration; for in such a case the seamen 
earn their wages, as far as the materials sav- 
ed go, even thoiigh the freight for the home- 
ward voyage is wholly lost The Neptune, 1 
Hagg. Adm. 227. So that a moment's reflec- 
tion will teach us, that the general text of 
Lord Tenterden does not contain a full or an 
accurate exposition of the whole doctrine ap- 
plicable to the subject It affords one out 
of many illustrations of the maxim, "In geu- 
eralibus versatur error." If the doctrine be 
susceptible of any exact generalization (which 
perhaps it is not), it would be more correct 
to saj% that the general rule, though not the 
universal rule, is, that the seamen are entitled 
to wages for the full period of their employ- 
ment in the ship's service for any particular 
voyage, in which freight is or might be earn- 
ed by the owner. Ordinarily, we divide voy- 
ages into the outward and the homeward 
voyage; though there certainly may be, and 
often are. many intermediate periods and voy- 
ages; as, for example, by vessels engaged in 
the freighting business. When seamen con- 
tract for a voyage from A to B, and thence 
back to A; the voyage from A to B is com- 
monly called the outward voyage, and the 
voyage back from B to A the homeward voy- 
age. And the maritime law in such a case, 
whether there be a cargo on board or not, 
treats these as distinct voyages, in which 
freight is, or may, upon its own principles, be 
earned. "We are, therefore, accustomed to 
say that the seamen are entitled to their 
wages for the outward voyage, when ended, 
if freight is, or might have been earned 
on that voyage; and for the homeward voy- 
age, if freight is, or might have been earned 
on that voyage. But the material inquiry 
still remains. When, in the sense of the mari- 
time law, as to seamen's wages, does the voy- 
age (either outward or homeward) commence 
and terminate? It certainly does not com- 
mence on the very day of the saihng of the 
ship on the voyage from the port of depar- 
ture, and not before; or end with the very day 
of her arrival at her port of destination. 
Neither does it necessarily, as to the seamen, 
commence with the loading of the cargo on 
board of the ship; for the seamen may have 
been employed in the ship's service for a 
month before. Neither does it necessarily 
terminate with the discharge of the cargo, if 
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the seamen are still retained in the ship's 
service for a month longer, for pui-poses con- 
nected with that particular voyage. In some 
Toyages, even now, it is not uncommon to laud 
the cargo of the outward voyage, and to wait, 
until it is sold, before any homeward voyage 
is, or can he undertaken; and the homeward 
ov ulterior voyage is in such cases mainly de- 
pendent upon the success of such sales; some- 
times conducted by the masters and officers 
l>y what may he called a retail or barter 
Irade. In the simplicity of the commerce in 
former ages, when tlie rule, we are consider- 
ing, was first established, this was the com- 
mon course of business. It is sometimes said, 
tljat the outward voyage "^s ended, when the 
■cargo is landed, because freight is then earn- 
ed; and that the homeward voyage commen- 
ces, when the outward is thus finished. Nei- 
ther of these propositions is, or can be admit- 
ted to be absolutely true; and both of them 
^assume the very matter in controversy. It 
might with equal propriety of reasoning and 
logic be said, that the homeward voyage com- 
mences, when the cargo for the homeward 
voyage is talven on board; and of course, that 
the outward voyage then, and not till then, 
terminates. In some voyages the sale and 
discharge of the outward cargo, are going on 
■simultaneously with the purchase and load- 
ing of the homeward cargo; as, for example, 
in the pepper and coffee voyages to some 
ports and islands in the Pacific Ocean. But 
.although the freight is ordinarily earned hy 
the discharge of the cargo, the discharge is 
not necessarily to be taken as the ti-ue test 
^r termination of the voyage. Nor is it es- 
sential to it. If the cargo arrives at the port 
■of destination, it may still be kept on board 
for a great length of time, to suit the pur- 
poses of the owner or shipper; and its dis- 
charge there may be made dependent upon 
future contingencies, as to the markets and 
prices; or a new destination may be given to it 
upon some new undertaking for another voy- 
xige in the same ship. In such a case it could 
not be correctly said, that the outward voy- 
age continued after a reasonable time for 
the discharge of the cargo had passed. On 
the other hand, the cargo may be taken on 
shore for sale, and yet, from the want of a 
market, it may be required to be reshipped, 
and carried for sale to another port, in order 
to procure funds for the return cargo on the 
homeward voyage. Again; it is not true, 
that, because the outward voyage has termi- 
nated, therefore, eo instanti, the homeward 
voyage commences. Suppose a ship to carry 
£L cargo to New Orleans, with instructions to 
the master to proceed on a freighting voyage, 
if, within a reasonable time after the dis- 
■charge of the cargo, a freight could be pro- 
<>ured for a foreign voyage, or, if freight 
could not be procured, to purchase a cargo on 
the owner's account, if it could be purchased 
Sit a reasonable price, and to proceed there- 
with to a foreign port; and, if neither could 
ie obtained within the limits of the instrue- 
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tions, then to return home with a different car- 
go, or in ballast; could it be correctly said, in 
such a ease, that the homeward voyage com- 
menced immediately after the outward car^o 
was landed ? That would be to say, that a new 
voyage was actually commenced, berore it 
could be ascertained what that voyage woula 
be. These cases show the danger of at- 
tempting to lay down any universal rule, as 
applicable to all cases, as to whore the out- 
ward voyage ends, and the homeward voyage 
begins, in respect to seamen's wages. In a 
just and legal sense the outward voyage may 
well be deemed, generally, to continue as to 
seamen's wages, as long as the seamen arr 
engaged in purposes connected with the out- 
ward voyage, whether the cargo is discharged 
or not; and the homeward voyage to begin, 
when any acts are done or preparations made, 
having reference exclusively to the home- 
ward voyage. And, if there be any interme- 
diate time, which is not properly referable 
to either, that may well be treated, like an 
intermediate voyage in ballast, to be for the 
benefit and purposes of the owner, and for 
which he ought therefore to pay the seamen 
for their services. In ordinary voyages it is 
not common to find any such intermediate 
time, or to measure it with exactness. And 
in many cases acts are done and proceedings 
had simultaneously with reference both to 
the outward and the homeward voyage; so 
that it is impracticable to divide the time 
with perfect accuracy, which is devoted to 
each. Now, I apprehend, that it was with 
a view to this practical difficulty, that the 
rule has been established, that one half of 
the time, during which the vessel is lying in 
the port, shall be deemed a part of the out- 
ward voyage, and the other half a part of the 
homeward voyage. In this, as in many other 
cases, the law prefers general certainty to 
mere metaphysical distinctions; and a com- 
pendious, practical result to the variable ele- 
ments of every distinct voyage. The rule 
may seem at first view purely artificial; but 
it is in reality not so, but is founded upon 
what is ordinarily a reasonable apportion- 
ment of the time with reference to the exigen- 
cies of common voyages. It is like the al- 
lowance of the ten per cent damages upon 
the protest of a foreign bill of exchange; and 
the deduction of one-third new for old in the 
common cases of repairs to ships; and the 
deduction in cases of general average of one- 
third from the amount of the gross freight of 
the ship in estimating its contributory value. 
The rule is founded upon the notion, that it 
is a nearer approximation to absolute equity 
between the parties, than any other which 
could be assigned; and thus it conduces to 
the general convenience of commerce, and sub- 
serves the great public policy of suppressing 
litigation upon trifling differences. Perhaps, if 
a rule were now for the first time to be estab- 
lished, upon grounds of mere equity between 
the parties, without any reference to maritime 
policy, it ought to be, to consider the seamen 
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absolutely entitled to their full wages in ey- 
erj^ event for tlie whole period, during which 
the ship lies in port, between the discharge 
of the outward cargo and the taking on board 
of the return cargo. Such a rule, however, 
would somewhat impair the policy of the gen- 
eral maritime doctrine, which connects and 
binds up the interests of the seamen with 
the ii;iterests of the voyage; and might seduce? 
them into languor and indifference in the 
performance of their duties in port, and thus 
retard the operations of the voyage. 

Nor is there any thing in the text of Lord 
Tenterden, which, properly considered, inter- 
feres with this doctrine. He admits, that 
"the seamen are entitled to receive their 
wages for the time employed in the outward 
voyage, and the unloading of the cargo." So 
that he admits, that the wages are due so 
long as the seamen are employed in the out- 
ward voyage; leaving the point when it ends 
to he decided upon the circumstances of each 
particular ease; for I cannot admit that the 
latter words, "the unloading of the cargo," 
necessarily constitute a qualification of the 
former words, or were so intended to be un- 
derstood by the author. If they were so in- 
tended, they are too loose to found any gen- 
ei*al doctrine upon them. His subsequent 
language, "if the ship sails to several places, 
wages are payable to the time of the deliv- 
ery of the last cargo" (Abb. Shipp. pt. 4, § 2, 
c. 4, p. 447), was not designed so much to ex- 
press the particular time, to which wages 
were due, genei-ally, as to point out the dis- 
tinction founded upon the deliveries of suc- 
cessive cargoes at different ports, and to 
state, that wages were due up to the last, and 
not merelj' to the first port of delivery. But,- 
in truth. Lord Tenterden's text is not of it- 
self of any intrinsic authority, beyond what 
the authorities, on which he relies to sup- 
port it, justify. Now, it is remarkable, that, I 
if his text imports, what it has been sup- 
posed to import, that the wages are due only 
up to the delivery of the cargo on the out- 
ward voyage, the authorities, on which he re- 
lies, do not support it; but they do in effect 
overturn it. It is for this reason, that I am j 
not satisfied, that he did so constme the im- ' 
port of hiS own text. He relies on an anony- 
mous case, reported in 1 Ld. Raym. G39, and 
in 12 Mod. 409. X will give the report at 
large in each book, as it is brief. In 1 Ld. 
Raym. G39 (Hil. T. 12 Wm. III.), it stands 
tlms: "Upon a motion for a new trial in an 
action for seamen's wages. Holt, O. J., said, 
that if the ship be lost before the first port 
of delivers', then the seamen lose all their 
wages. But if she has been at the first port 
of delivery, then they lose only from the last 
port of delivery. But if they run away, al- 
though they have been at a port of delivery, 
yet they lose all tlieii- wages." a in 12 Jlod. 



3 The same point is stated, in almost the same 
language as used hy Lord Holt, in anonvmous 
ease in Hil. T. 13 Wm. III., in 3 Salk. 23. 
There is a dictum of Lord Chief Justice Saun- 
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409, under Ti-inity term (12 Wm. III.), it is 
as follows: "Holt, C. J., said: If a ship go 
freight of an outward voyage, tJe seamen 
shall have their whole wages out. But if, at 
their return, the ship be taken, or other mis- 
chief happen, whereby the voyage homeward 
is lost, they shall have but half wages for the 
time they were in the harbor abroad." 
Again; in an anonymous case (probably the 
same case) reported in the same volume (12 
Mod. 442), under Hilary tei-m (12 Wm. III.), 
it is stated thus: "Per Curiam. In respect 
to seamen's wages, the usage is, that, if the 
ship be lost before the arrival in the port of 
delivery, they lose their wages out. If she 
arrives safe in port, and is lost in her home- 
ward voyage, they have their wages out, but 
lose their homeward wages. If they run 
away after arrival in port abroad, they lose 
their wages." In 1 Ld. Raym. 739, there is 
a report of an anonymous case,— most prob- 
ably also the same case, when it was before 
Lord Holt, at nisi prius, for it was in the 
same year (12 Wm. HI.*),— which is as fol- 
lows: "If a ship be bound for the East In- 
dies, and from thence to return to England, 
and the ship unloads at a port in the East In- 
dies, and takes freight to return to England, 
and on her return she is taken by enemies, 
the mariners shall have their wages for the 
voyage to the East Indies, and for lialf the 
time that they stayed there to unload, and 
no more. Ruled by Holt, 0. J., June 4, 1700, 
at Guildhall, at nisi prius." Now, whether 
(as I suppose the fact to be) these are all but 
different reports of the same case in its dif- 
ferent stages at nisi prius, or in bank, or not, 
it is most manifest to me, that they mean to 
inculcate substantially the same doctrine, 
namely, that the wages for the homeward 
voyage only are lost by a loss of the ship on 
the return voyage; and that the homeward 
voyage is not calculated from the time of the 
discharge of the outward cargo. In the re- 
port (1 Ld. Raym. 639) the wages lost ai-e 
said to be "only those from the last port of 
delivery." In the report in 12 Mod. 442, the 
wages lost are said to be "the homewai'd 
wages." In the report in 12 Mod. 409, it is 
said, that they (the seamen) shall have their 
"whole wages out;" but if the voyage home- 
ward is lost, "they shall have but half wages 
for the time they were in harbor abroad;" 
which is the same as the whole wages for 
half the time. In the report in Ld. Raym. 
739, it is said, that the seamen are to "have 
their wages for the voyage to the East In- 
dies, and for half the time that they stayed 
there to unlade;" meaning, as I think, to 

ders, in 2 Show. 291, 34 & 35 Car. IL, in what 
case, or on what occasion delivered, we do not 
know, as follows: "If a ship be lost before it 
conres to a delivering port, no freight nor wages 
is due. If lost afterwards, it is due to the last 
delivering port." See Cullen v. Mico, 1 Keb. 
831. 

4 William III. and Mary began their reiffn on 
the 13th of February, 1688; so that Hilaiy 
term, 12 Wm. HI., was in January, 1701. 
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^'unlade and lade," tlie latter words being left 
out by mistake.s Taking all the reports to- 
gether, not only do they not justify tlie doc- 
trine supposed to be laid down in Abbott on 
Shipping, but they directly contradict it. In 
iny judgment, there is no irreconcilable dis- 
crepancy in these different reports, properly 
understood. They intend to assert that the 
wages of the homeward voyage only are lost 
in the cases supposed; and that these wages 
axe the wages from the time of the departure 
from the last port of deliveiy, and for half 
the time, which the ship lay in that port. 

The only other citation relied on in Abbott 
on Shipping, in support of the text, is the 
Ordinance of Rotterdam, art. 214, cited in 2 
Magen, Ins. 113. That article is as follows: 
"Further, the full wages of the ship's com- 
pany shall always be deemed to be earned, 
whether one or more complete voyages have 
been made in foreign ports, even though the 
ship should afterwards happen to be lost." 
There is no pretence to say, that this article 
in any manner supports the doctrine, .that 
the seamen are not entitled to wages, except 
■up to the time of landing the cargo. 

I am, therefore, I repeat It, not satisfied, 
that it was Lord Tenterden's intention to 
lay down in his text the particular doctrine 
Already commented on; for none of the au- 
thorities cited by him sustain it. All that 
he meant to state was, that the wages of 
the outward voyage would be passable, if 
freight was earned in that voyage; and 
the wages of the homeward voyage lost, if 
the ship perished on that voyage. And in 
this view it leaves the point perfectly opeii, 
when the outward voyage in any given case 
ends, and when the homeward voyage in 
any given case commences. Now the very 
rule which the cases in 1 Ld. Eaym. and in 
12 aiod. seem to promulgate, has been adopt- 
ed in a great variety of cases m our Ameri- 
can courts. I found it well established, 
when my own professional life began in 
Massachusetts; and it has been uniformly 
recognized and supported in that state. It 
is sufficient to refer to the cases of Hooper 
v. Perley, 11 Mass. 545; Locke v. Swan, 13 
IMass. 76; Swift v. Clarke, 15 Mass. 173; and 
JMoore v. Jones, 15 Mass. 424. The s.ame 
rule was adopted by the supreme court of 
Pennsylvania in Galloway v. Morris, 3 
Yeates, 445, and by the late venerable dis- 
trict judge of the district court of that state 
(and his large experience in maritime con- 
tracts entitles his judgments to very great 
weight) in the ease of Giles v. The Cynthia 



5 In Mr. Justice Bayley's edition of Lord 
Raymond's Reports, the marginal note states 
the case, as I understand it, that the seamen 
were to be "paid for the outward voyage, and 
for half the lime they stayed at the port of 
delivery." There is a dictum in Campion v. 
Nicholas, 1 Strange, 405, that seamen are not 
paid wages "while the ship is lading and un- 
lading;" which, if understood according to the 
literal import of the words, is not reconcilable 
with the admitted principles of law. 
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[Case No. 5,424]; Bordman v. The Eliza- 
beth [Id. 1,057]; Johnson v. Sims [Id. 7,413]; 
and in Cranmer v. Gernon [Id. 3,359]. My 
learned brother, the late Mr. Justice Wash- 
ington, fully supported the same rule in his 
able judgment in Thompson v. Faussatt [Id. 
13,954]; and it was substantially acted on 
by Mr. Justice Duvall in Jones v. Smith [Id. 
7,497], the difference being more in terms 
than in judicial intention. Nor have I been 
able to trace a single intentional deviation 
from this rule, and the equities gi^owlug 
out of it, until Judge Hopkinson, in his elab- 
orate opinion in Bronde v. Haven [Id. 1,924], 
shook its authority. The learned judge 
seems, in that opinion, to hold, that the out- 
ward voyage, with reference to seamen's 
wages, ends with the discharge of the out- 
ward cargo; and that the homeward voyage 
commences when the outward voyage ends. 
Now, assuming the first proposition to be 
tnie (which is admitted only for 'the sake 
of argument), the latter is not either a natu- 
ral or a necessary consequence from it; for 
there may be (as we have seen) an interme- 
diate period properly belonging to neither. 
The learned judge, however, admits no such 
intermediate period; but he deems all the 
time of the ship's stay in port, after the dis- 
charge of the outward cargo (however long 
it may be), to be positively and necessarily 
a part of the homeward voyage; and, there- 
fore, if the ship is lost on the homeward 
voyage, wages are due to the seamen only 
up to the discharge of the outward voyage. 
In support of these propositions, he has pro- 
duced no authority; or at least none, except 
the passage from Abbott on Shipping, al- 
ready quoted, which does not sustain them, 
and is not (as we have seen) a just deduction 
from the authorities, on which his text is 
founded. The learned judge has suggested, 
that no authorities have been cited, which 
support the decisions the other way in the 
American courts. But he seems not suffi- 
ciently to have considered, that in the cases 
then in judgment, tlie American courts were 
not promulgating a new rule, but were mere- 
ly recognising one already well known and 
well established. Thus, Judge Peters, in 
Giles V. The Cynthia [supra], speaks of the 
rule as the well "settied law in the court." 
So Mr. Justice Jackson, in delivering the 
opinion of the court in Hooper v. Perley, 11 
Mass. 547, says: "The general rule, as to the 
wages of seamen, which has been for many 
years recognized and uniformly adopted in 
our courts, is, that if the ship has carried 
one or more freights, and is afterwards lost, 
before completing the voyage, for which tlie 
seaman is hired, he is entitled to his wages 
up to the last port of delivery, and for half 
the time that the ship lies in port." He nei- 
ther cited nor commented on any authori- 
ties (the citations were merely those of The 
adverse counsel) in support of the doctrine, 
deeming it well known and standing upon 
principles long established in our local juris- 



PITMAN (Case No. 11,186) 

prudence.c But Mr. Justice- Jackson lias 
stated the general reasoning- on wMeli the 
rule is founded, svith great clearness and 
strength, and his own extensive knowledge 
of commercial jurisprudence gives a weight 
to that reasoning, which it will be found 
difficult to i-esist As yet, I have seen no 
attempt to meet, much less to overturn, that 
reasoning. And I entirely agree with that 
distinguished judge, that, "if -sve were at 
liberty, without reference to authority, to 
decide according to equity and good con- 
science, or to adopt a rule that would be 
most convenient in practice, we could not, 
perhaps, devise one better than that hereto- 
fore established." He puts his reasoning, 
in effect, upon this; either that the outward 
voyage ends with the discharge of the out- 
ward cargo, and the homeward voyage be- 
gins with the lading of the homeward cargo; 
and that then the intermediate period does 
not properly constitute a part of either voy- 
age, and for that period full wages are pay- 
able; or tliat half of the period of the stay 
of the ship in port may be properly deemed 
referable to the concerns of the outward 
voyage, and the other half to those of the 
homeward voyage; and then the wages 
should be equally apportioned between them. 
The latter rule has been in practice adopted 
as the best rule; and it seems to me certain- 
ly founded in equity and general justice. 
.My learned brother, Jlr. Justice Washington, 
in Thompson v. Faussatt [supra], fully rec- 
ognized the same doctrine, and upon the 
same ground. He said; "My own opinion upon 
this new and somewhat diflScult case is, that 
whenever the vessel is lost on her return 
voyage, her arrival at the last port of de- 
livery of the outward cargo, or at the last 
port of destination, if there be no cargo, 
fixes the time to which full wages are to 
be allowed, and that one half of her stay 
there should be added to the outward, and 
the other half to the homeward voyage, and 
to be considered respectively as parts there- 
of." Whether he applied his own rule cor- 
rectly in that case, or not, need not be here 
considered. Now, it is incumbent upon 
those, who assert, that this is not a proper 
rule, to show, either that it is unjust and 
inconvenient in its practical opei*ation, or 
that it is contradicted by some stringent and 
satjsfactoiy authorities. As far as the au- 
thorities go, they are unequivocally the oth- 
er way. And, for myself, I do not hesitate 
to say, that I should have felt myself bound 
by them, even if I had entertained some 
lurking doubts, whether they were founded 
in the most exact principles; for, in cases of 
this sort, it is far more important, that a 
rule sliould be established of general appli- 

6 Judge Hopkinson has, by mistake, attrib- 
uted this opinion to Mr. Chief Justice Parker. 
The citations of authorities, also, which he has 
supposed were relied on- to sustain the judg- 
ment, were made, not by the court, but by the 
counsel adverse to the decision of the court. 
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cation, though somewhat arbiti-ary, than to 
be left without one. Then, as to the injus- 
tice or inconvenience of the rule, promul- 
gated by these authorities, where has it been 
shown or attempted to be shown? For my> 
self, I can only say, that I am unable to 
perceive any rule, which is better founded 
in good sense, enlightened policy, or general 
equity. The opposite doctrine would, on the 
other hand, in many cases involve the harsh- 
est and most oppressive inflictions upon a 
class of men highly meritorious, and who 
are, by the very policy of the law, disabled 
from protecting themselves (as the owner 
may), by insurance, from the loss of their 
hard and stinted earnings. Take the case 
of a voyage to St Petersburg, and back, 
where the ship arrives and delivers her car- 
go so late, that she must wait for a home- 
ward cargo until the next season, a period 
of six or nine months; is it just or equitable, 
that the seamen should remain by the ship 
for such a period, and lose all their wages 
without remuneration? Take the case of a 
detention by an embargo for a like period 
after the outward cargo is landed, and be- 
fore the homeward voyage is undertaken, or 
even definitely fixed upon, are the seamen 
to lose their whole wages, if the ship is 
lost in a homeward voyage afterwards plan- 
ned and commenced? The whole error seems 
to me to consist in a gratuitous assumption, 
that the homeward voyage begins as soon 
as the outward cargo is landed. I am not 
aware, that thei'e is any authority to that 
effect, either in our own or in foreign juris- 
prudence. In cases of ihsui-ance, the com- 
mencement and termination of the outward 
and the homeward voyage are governed bj- 
no such considerations; but depend upon the 
subject-matter of the insurance, and upon oth- 
er collateral circumstances. See 3 Kent, Comm. 
(3d Ed.) lect. 48, pp. 307-316, and the cases 
cited in Seamens v. Lorlng [Case No. 12,583] ; 
1 Phil. Ins. (1st Ed.) c. 9, § 1, pp. 161-170. 

No docti-ine is to be found generally estab- 
lished in the maritime jurisprudence of con- 
tinental Europe, independent of positive or- 
dinances, that the seamen are to lose their 
wages of the homeward voyage and during 
their stay in port, if the ship is lost on that 
voyage. The text of the French Ordinance 
of 1681 (1 Valin, Comm. lib. 3, tit 4, art. 8, 
p. 703), which is substantially the language 
of the present French Code of Commerce 
(article 288), contains a positive provision 
on the subject, which has been differently 
interpreted by her ablest commentators. 
Yalin thinks (1 Valin, Comm. lib. 3, tit 4, 
art 8, pp. 703, 704. Pothier leaves the point 
of interpretation untouched. Poth. Mar. 
Cont, by Gushing, note 184, p. Ill) that, if 
the ship is totally lost in the return voyage, 
the seamen are entitled to no wages what- 
soever, even for the outward voyage. Emer- 
igon, on the contrary, thinks, that, if freight 
is earned in the outward voyage, the seamen 
are entitled to their full wages up to the 
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time of the loss of the ship, upon the ground, 
that the wages attach as a lien upon the 
freight earned, "tota intoto, et tota in qual- 
ibet parte." Emerig. (2d Ed., lS3i) torn. ii. pp. 
239, 240, c. 17, §§ 2, 11, note. Delvincourt dif- 
fers from both, aitd thinks, that the seamen 
in such a ease are entitled to half their 
wages. Delvincourt, Inst, du Droit Com. 
(2d Ed.) torn. i. pp. 15S-160; Id. torn. ii. pp. 
25S, 259, notes 1, 6. Boulay-Paty deems the 
seamen entitled in the same case to their 
full wages for the outward voyage and to 
none for the homeward voyage. Boulay- 
Paty, Droit Com. tom. ii. pp. 224, 225, tit 
5, § 8. See, also, Santayra sur Code de Com. 
p. 269, art. 258. But what I would particu- 
larly rely on, is the opinion of Pothier, who, 
in commenting upon this particular article 
of the Ordinance, admits, that it is an ex- 
ception to the general principles of the con- 
tract of letting to hire, according to which, 
the seamen ought to be paid the part of the 
voyage elapsed up to the time of the mis- 
fortune, and not paid for the residue of the 
voyage. Poth. Mar. Cont. (by Cashing) p. 
Ill, note 184; Id. p. 151, note 50. In gen- 
eral justice, then, this persuasive author 
shows us, that the exception has no founda- 
tion; and that it stands upon positive law 
as a matter of public policy. If it is to be 
extended beyond the homeward voyage, to 
embrace the stay of the ship in port from the 
time of the discharge of the outward cargo, 
it should be clear, beyond any doubt, that 
the public policy extends to it. That has 
not been shown, and, as I humbly conceive, 
cannot be shown. If resort be had to the 
doctrine of apportionment in courts of equi- 
ty, where contracts have been by accident 
prevented from being carried into entire ex- 
ecution and performance, it will be found, 
that it favors the more liberal course. And 
it ought not to be forgotten, that, in con- 
tracts for seamen's wages, courts of admir- 
alty always follow out the benign interpreta- 
tions of equity, rather than the rigid prin- 
ciples of the common law. 

Upon a careful review of the whole doc- 
ti-ine on this subject, which I had occasion to 
examine, and act upon, in the case of The 
Two Catherines [Case No. 14,288], on this 
point, I see no reason to change the opinion 
then expressed. I think that the question 
was at that time closed in by antecedent 
authorities, which ought to govern my own 
judgment upon such a question. But if 
there were no authority then or now existing 
on the subject, I should still approve of the 
rule as settled, as one foimded in solid equi- 
ty, in public policy, and in commercial con- 
venience. It will reach the justice of most 
cases with as much certainty as is ordinarily 
attainable in human affairs. The true the- 
ory of the rule is, that the seamen ought to 
be paid wages for the outward voyage, and 
for all the time they are employed in port in 
the concerns thereof, and if freight is or 
might have been earned by the owner In 
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that voyage, that the wages for the home- 
ward voyage, and for all the antecedent pe- 
riod in port in which the seamen are em- 
ployed in preparations or business connected 
therewith, are lost by a total loss of the ship 
and freight on the homeward voyage. That, 
for the sake of uniformity and certainty, half 
the time passed in port is attributed to each 
voyage, and is an apportionment commended 
by the double motive of suppressing litiga- 
tion upon slight distinctions, and of accom- 
plishing the ends of maritime policy, by 
which the right to wages is made in a good 
degree dependent upon the- safety and suc- 
cess of the voyage. 

The other question, which, indeed, is the 
only one propounded for the consideration of 
the court, does not seem to me to involve 
any intrinsic difficulty. The contract for 
mariners' wages, though in itself capable of 
division for some purjposes, as, for example, 
in regard to the outward and the homeward 
voyage, is, for most purposes, treated as an 
entire contract Although a seaman may, 
in many cases, be entitled to claim his wages 
for the outward voyage, upon the due per- 
formance thereof, yet inasmuch as the claim 
arises under an entire contract for the round 
voyage, the mere fact of the earning of such 
wages on the outward voyage, does not 
amount to a positive severance of the con- 
tract pro tanto. The most, that can be 
properly said, is, that it may give an election 
to the seaman to sue; and upon his election 
and suit, there will be an actual severance 
of the contract; but not before. For many 
purposes, indeed, the contract must be treat- 
ed as an entire one, subsisting for the round 
voyage; for if, upon the homeward voyage, ■ 
the seaman should grossly misconduct him- 
self, that might involve the forfeiture of all 
his wages antecedently earned. That was 
the very case of The Mentor [Case No. 
9,427]. It seems to me, therefore, that where 
wages are earned under an entire contract 
for the outward voyage, and yet the right 
thereto may be affected by subsequent 
events, and has not become absolute to all 
intents and purposes, the contract is npt to 
be deemed ipso facto severed, but as subsist- 
ing as an entirety for the round voyage. 
Such at least is the opinion, to which my 
present reflections have led me, though cer- 
tainly I do not wish to be bound by it, if 
upon further argument and reflection I 
should see reason to change it. In this view 
of the matter, in the events which did occur, 
the wages, which became due on the out- 
ward voyage to St Petersburg, were, by the 
capture and condemnation, vested by an ab- 
solute title in the libellant in 1809. They 
might then have been sued for, and conse- 
quently by lapse of time, upon the acknowl- 
edged principles of courts of admiralty, even 
if they have not been paid, they are to be 
treated as a stale claim, incapable of being 
asserted here. Indeed, in the present suit, 
which may be deemed in some sort, in the 
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uatui-e of a proceeding in rem, against the 
proeeeas of the captured property in the 
hands of the owner, under the award of the 
commissionei-s, there is no gi-ound to say, 
that any indemnity has been received for 
such wages, or for the freight earned on the 
outward Toyage; or that any trust, or .equi- 
table lien therefor, attaches to the fund. So 
far, then, as the claim for the wages of the 
outward voyage concerned, if they were in 
controversy, there is as little gi'ound to say, 
that the claim is or could be revived by 
the award. In point of fact, I understand 
that it is not controverted that they were 
paid by the owner. 

Very different considerations, however, do, 
in my judgment, arise in respect to the claim 
for the wages for the homeward voyage, in- 
cluding half the time of the stay at St. Pe- 
tersburg. The capture of a neutral ship 
does not dissolve the contract for the sea- 
men's wages, but merely suspends it; and it 
is not dissolved until the final condemnation. 
Up to that period, the seamen have a right 
to remain by the ship, and await the event, 
as an incident to their contract So it was 
held by this court in the case of The Sarato- 
ga [Case No. 12,355]. If nothing more oc- 
eui-s, and the ship is condemned, the seamen 
lose their whole wages for the homeward 
voyage, unless, indeed, there is an ultimate 
decree of restitution, or an award of indem- 
nity by treaty on account of the illegality of 
the capture, as in the present case; in which 
event the right to their wages revives as a 
trust, lien, or privilege attached thereto. 
The seamen cannot claim any compensation 
for their sei-vices between the time of the 
capture and condemnation, unless there is a 
new and distinct retainer, or contract of the 
roaster with them, to pay them a compensa- 
tion for such sen'ices in every event. Such 
a contract is not to be presumed; but it 
must be distinctly propounded and proved. 
Now, in the present case, it is neither pro- 
pounded in the answer, nor is it proved in 
the case; and as a matter of defence, the 
onus proband! is on the respondent. If such 
a contract had been proved, and payment 
under it had been also established, I should 
have thought that a deduction pro tanto 
ought to have been made from the present 
claim. If the conti-act had been made, but 
no payment under it had been made, I 
should have thought, that it could not have 
been propounded, as an extinguishment of 
the claim to wages pro tanto, since at most 
it would be but an accord without a satis- 
faction. Indeed, in an equitable view, it 
would be manifestly unjust, to allow the 
owner to deduct a sum under another con- 
tract, which he had never paid, in extin- 
guishment of a legal claim under the ship- 
ping articles, and the award of the commis- 
sioner's. 

My judgment, therefore, is, that the libel- 
lant is entitled to full wages during the 
whole of the homeward voyage, in the same 
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manner as if it had been performed, includ- 
ing half the time of the ship's stay at St. 
Petersburg, without any deduction; which 
is the substance, I believe, of the decree of 
the district court 

Afterwards, it was suggested by the coun- 
sel for the respondent, that, as the home- 
ward voyage had not been performed, the 
time, up to which the wages were to be al- 
lowed, was uncertain; and that the district 
judge had allowed thi-ee months' wages from 
the time of the condemnation, as a reasona- 
ble time for the return of the seamen home, 
by analogy to the act of congress [2 Stat 
203], allowing three months' wages in eases 
of the discharge of seamen in foreign ports. 
There were other cases depending, in which 
the same point might arise, and, therefore, it 
was desirable to have it settled. 

STORY, Circuit Justice. The rule in cases 
of this sort ought to be, to give wages up to 
the time, when the seamen did return, or 
might have returned home, without any vol- 
untary and unnecessary delay on their part, 
deducting any wages they may in the inter- 
mediate time have earned in another employ. 
I should thint, that, in the absence of all 
other proofs, the rule of the district judge 
was a very equitable one, as applicable to 
European voyages; although it might not be 
equally applicable to East India voyages. 
No objection being made to this allowance in 
the present case, it -will of coui-se stand. De- 
cree aflfirmed. 
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PITMAN et al. v. The PARAGUAY. 

[N. Y. Times, Nov. 12. 1833.] 

District Court S. D. New York. 1853. 

Makitime Liens— Under State Laws— CABrx 
Furniture. 

[Labor and supplies to furnish a passenger 
steamers cabin give rise to a lien under the 
New York statute.] 

[This was a libel by George F. Pitman and 
George S. Humphrey against the steamship 
Paraguay for labor and materials.] 

P. 0. Bliss, for libellants. 

C. A. May, for defendants. 



Before BETTS, District Judge. 

The libellants, residing in this city, claim 
to recover in this action the sum of $236.30, 
for matti-esses, cuitains, sofas, table covers, and 
other upholstery furnished the ship, and for 
labor done in fitting up her cabin furniture, as 
being a lien upon the ship, under the lien law 
of this state. The answer denies all knowl- 
edge of the furnishing, and alleges that the 
charges are extortionate and that the goods 
fm-nished were not necessary to the steamer 
to enable her to perform her intended voyage. 
The vessel was fitting out for a voyage to 
South America, with passengei-s. 
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HELD BY THE COURT, that it is a fair 
^nd reasonable interpretation of tlie lien law, 
to understand it as giving protection to cred- 
its for the accommodations and even luxuries 
-usually furnished to steam vessels in the pres- 
ent day, equally -with those having relation to 
■merely repairing and rigging a ship so as to 
render her navigable, and that cabin fm-niture 
■supplied to a steamship, intended to he en- 
.gaged in ti-ansporting passengers, comes with- 
in the class of privileged claims, without an 
•allegation in the pleadings that they went into 
■the construction of the ship or were attached 
permanently to her. 

Decree for libellants accordingly, with a ref- 
•erence. 

PITMAN (UNITED STATES v.). See Case 
No. laOol. 
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PITT3IAN (UNITED STATES v.). See Gasp 
No. 16,053. 



Case H^o. 11,188. 

In re PITT et al. 

T8 Ben. 3S9; 14 N. B. R. 59; 23 Pittsb. Leg. J. 
196.] 1 

District Court, E. D. New York. Feb., 1876. 
Bankruptcy — Amendment of Petition. 
A petition in bankruptcy against a firm, nam- 
ing only two partners of the firm and omitting 
the third member, cannot be amended so as to 
•make the third member a party, after all the 
testimony has been taken and the cause is be- 
fore the court upon hearing; and upon a peti- 
■tion so defective, the firm cannot be adjudicated 
tbankrupts. 

[In the matter of Charles S. Pitt and Alfred 
JPitt, bankrupts.] 

Thomas JI. Wheeler, for petitioning cred- 
itors. 

Miller & Van Valkenburgh, for bankrupts. 

BENEDICT, District Judge. The subsist- 
ing firm of Pitt Brothers, sought to be ad- 
judicated bankrupt by these proceedings, is 
•composed of Charles S. Pitt, Alfred Pitt, and 
Walter Pitt But the proceeding has been 
taken against Charles S. Pitt and Alfred Pitt 
^lone, Waltei- Pitt not being made a party. 
Upon such a petition the existing firm of 
Pitt Brothers cannot be adjudged bankrupts, 
because all the persons comprising the firm 
-are not before tlie court 

The defect cannot be cured by an amend- 
-ment made at this time, when all the testi- 
■jnony has been taken and the cause is before 
the court upon hearing. The application to 
;amend should have been made when the de- 
feet was discovered and before taking the 
.proofs of tlie act of bankruptcy. 



PITT (SPR AGUE v.). See Case No. 13,254. 

PITT, The (UNITED STATES v.). See Case 
No. 16,052. 



1 [Reported by Robert D. Benedict, Esq., and 
"Benj. Lincoln Benedict, Esq., and here reprint- 
•ed by permission. 23 Pittsb. Leg. J. 196, con- 
ctnins only a partial report] 



Case No. 11,189. 

In re PITTOCK. 

[2 Sawy. 416: i 8 N. B. R. 78.] 

District Court, D. Oregon. May 6, 1873. 

UsuuT La-\v, Constrdction of— Prohibitiox and 
Penalty— PKOHimTORT Act, Constucction of 
—Usurious Interest — Jurisdiction of Bank- 
ruptcy Court. 

1. It is the province of the law-making power 
to determine what rate of interest on money will 
best secure and promote the public good, and 
therefore it is the duty of the courts to construe 
and administer such a law with a view to efiEect 
its objects and to promote justice. 

2. Where a statute contains both a prohibition 
and a penaltv, a contract or transaction contrary 
thereto is absolutely illegal and void, unless it 
appears, upon a consideration of the whole act, 
that the legislature did not so intend. 

[Cited in Dowell v. Applegate, 7 Fed, 883; U. 
S. V. Howard, 17 Fed. 641.] 

3. Where an act to- regulate the rate of inter- . 
est on monev contains an unqualified prohibition 
against taking or receiving a greater interest 
than therein prescribed, and in a certain contm- 
gency also provides for the forfeiture of the en- 
tire usurious debt, the reasonable inference is 
that the legislature intended to make all acts 
and contracts in contravention thereof absolute- 
ly illegal and void. 

4. Section two of the interest act of Oregon 
(Ode, p. 755, c. 24, § 2) provides that, "no per- 
son shall receive anygreatersum or value for the 
loan or use of money," than in such act pre- 
scribed: Heldt that it is not necessary that this 
"greater sum or Talue" should be contracted for 
or received at thetimeof making the loan, to bring 
the transaction within the prohibition; but if 
it is received at any time for or on account of 
such loan or use of money, it is within such pro- 
hibition, and the whole contract or transaction 
•becomes illegal and void. 

5. This court has jurisdiction to allow or dis- 
allow claims against a bankrupt's estate, and 
therefore to pass upon their legality; and this, 
although it may not have jurisdiction to en- 
force a penalty imposed by the state law on ac- 
count of an act making any such daim illegal. 

[Cited in Re Prescott, Case No. 11,389.] 

j L. O. Potter made proof of a debt of $387.25 
against the bankrupt's estate, to which the 
assignee objected on the ground that the daim 
was usurious and illegal. On April 10, 1873, 
the bankrupt and creditor were examined be- 
fore the register in relation to the matter, 
from which it appeared that: "On October 1,3, 
1872, Potter came into Robeit Pittock's store 
on Front sti-eet, and asked Pittock if he want- 
ed some money. Pittock replied that he did; 
Potter then counted out §370 in coin, laid it 
upon the desk, and Pittodi gave him his note 
for ?370, with interest at one per centum per 
month. At the same time, and while the 
money was still lying upon the desk. Potter 
asked Pittock how much he was going to al- 
low him for the accommodation, when Pittock 
handed him ?20, which Potter took and went 

1 [Reported by L. S. B. Sawyer, Esq., and here 
reprinted by permission.] 
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away." Thereupon the following questions 
arose, and upon the request of counsel were 
by the register certified to the district judge 
for his opinion: (1) Does the evidence taken 
support the charge that the claim of Potter is 
usui-ious? and (2) if so, can it be proved hi 
banlii-uptcy? The certificate of the register 
was accompanied with an opinion that the 
daim ought to be rejected. The Judge made 
an order accordingly, with leave to the cred- 
itor to have the matter placed upon the docket 
for argument, and show cause why the claim 
should be allowed. 

On April 24 the matter was argued by coun- 
sel and submitted. The following is the opha- 
ion of the register: 
By J. J. HENDERSON, Register: 
The last clause of section one of the usury 
law of this state provides that one per cent, 
per month for the loan or use of money may 
be charged by express agreement of the par- 
ties, and no more. Section two provides that 
"no person shall, directly or indirectly, re- 
ceive in money, goods, or things in action, or 
in any other manner, any greater sum or 
value for the loan or use of money * « * 
than is in this act prescribed;" and amounts 
to a prohibition. Section three further pro- 
vides that, "if it shall be ascei'tained, in any 
suit brought on any contract, that a rate of 
interest has been contracted for greateu than 
is authorized by this act, either directly or in- 
directly, * * * or that any gift or donation 
of money, property or other valuable thing has 
been made * * * to a lender or creditor 
* * either by the borrower or debtor, or any 
person for him, the design of which is to ob- 
tain for money so loaned * * a rate of in- 
terest greater than that specified by the pro- 
visions of this act, the same shall be deemed 
usurious, and shall work a forfeitm-e of the 
entire debt so contracted, to the school fund 
of the county where such suit is brought;" and 
this prescribes the penalty for violating its 
provisions. This last section embraces two 
classes of cases— one where the unlawful in- 
terest is contracted for, and the other where 
it is taken with the design to obtain a greater 
rate of interest than is prescribed, and may 
be after the contract is made. The creditor 
and banki-upt agree that while the ?370 was 
still on the desk, the former asked the latter 
what he was going to allow him "for the ac- 
commodation," and bankrupt then handed 
back ?20, which ci'editor took, and that it was 
given or "allowed" for the accommodation. 
The one per cent per month was conti'acted 
for, for the use of the money; and the "use 
of the money" was no more nor less than the 
"accommodation" for which the $20 was given. 
I must conclude that the case comes within the 
usury law of the state. That law settles the 
right of Potter, and determines the legality of 
his claim. He could not recover it in a state 
court. The last clause of section twenty-two 
of the bankrupt act [of 1867 (14 Stat. 527) J, 
declares that "the courts shall reject all claims 
not duly proved, or where the proof shows the 



claim to be founded in fraud, illegality or mis- 
take." If the claim of Potter be usurious, it 
is illegal, because prohibited by a statute 
which also forfeits the entu:e debt. 

The creditor stands before the court in the 
attitude of a plaintiff, invoking its jm'isdiction 
to enforce a right which the laws of the state 
of Oregon deny him. It cannot be daimed- 
that congress intended the banki-upt law as a 
means of evading a penalty imposed by the- 
law of any state for the violation of its posi- 
tive prohibitions. Such a construction would, 
pei-mit men every day to take usury and make 
contracts usurious imder the state law, and. 
then come to a court of bankruptcy to eufoi'ce 
them. I think the cases cited by the credit- 
or's counsel in National Exch. Bank v. Moore 
[Case No. 10,041], and Darby v. Boatman's Sav. 
Inst [Id. 3,571], so far as they are applicable, 
support the view I have taken. In the former 
of these, it is admitted that in Ohio, where the- 
rate of interest is sis per cent., and the pen- 
alty for usury is the forfeiture of double the 
illegal interest chai-ged, the claim for such il- 
legal interest cannot be enforced in a court of 
bankruptcy. In the opinion of the court we 
find this language: "There is no reason to- 
doubt that if the statute referred to had stop- 
ped with the prohibition of taking or receiv- 
ing interest in excess of the rate prescribed,, 
a loan made by a bank in conflict with such; 
prohibition could not be enforced. It would' 
unquestionably be held to be an illegal and 
void act. But the legislature has chosen to- 
prescribe a specific penalty for the illegal act, 
namely, the forfeiture of double the sum of 
the entu-e interest charged or paid, and have- 
not declai-ed that the principal debt should be- 
forfeited." The law of this state not only- 
prohibits the giving or taking of more than 
one per cent, per month, for the loan or use 
of money, but provides that if it is done, "the 
same shall be deemed usurious, and shall work 
a forfeiture of the entire debt." The same rule 
which would bar the clahn for interest in. 
Ohio, would exclude the whole debt in Oregon. 
The other ease cited is not in conflict withi 
this view. See, also, McKinsey v. Harding 
[Case No. 8,866]. The claim is disallowed, 
and costs of the contest are taxed to the cred- 
itor, and will be taken from the deposit ini 
court. 

Joseph N. Dolph, for creditor. 
John Catlin and Presley M. Denny, for as- 
signee. 

DEADY, District Judge. Section 23 of the 
bankrupt act, as above cited, prohibits the 
allowance of a claim in bankruptcy, which is- 
founded in illegality. In this respect, the 
act is only in affirmance of the common law. 
What is or is not an illegal contract or trans- 
action, depends upon the law of the place- 
where the contract was made or the transac- 
tion had. The right of the creditor to prove 
this debt then depends upon the effect to be 
given to the usmy act of the state of Ore- 
gon. 
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It is apparent upon an examination of the 
books that opinions as to the morality and 
policy of usury laws have frequently led to 
their being construed and refined away. The 
crafty means contriyed by the wit and greed 
of man to evade the law Lave too often been 
successful, only because the private opinions 
and synipathies of courts and juries have in- 
terfered with its just and general enforce- 
ment 

But in this court, an act of the legislature 
limiting the rate of interest to be taken for 
the use of money, will receive as favorable a 
construction as any other act emanating from 
that authority, to secure and promote what 
it deems to be the public good. It is for the 
law-making power to determine whether the 
rate of interest shall be limited, and not the 
courts. An act prohibiting the taking of in- 
terest beyond a certain rate should be con- 
strued, according to the general rule, with- a 
view to efCect its objects and promote justice. 

Is a contract to receive more than lawful 
interest illegal and void under this act? It 
presciibes the legal rate of interest, and de- 
clares that "no more" shall be contracted for 
or received. This is a prohibition, and any 
contract conti-ary thereto is illegal and void, 
the same as if the act had expressly declared 
such to be the result. In Bank of XJ. S. v.- 
Owens, 2 Pet. [27 U. S.] 538, the supreme 
court held that a contract contrary to a clause 
in the act incorporating the bank, which for- 
bad© it to take a greater interest than six per 
cent, but did not declare such contract void, 
was, nevertheless, necessarily illegal and 
void. In answer to the question, "whether 
such contracts are void in law upon general 
principles," the court say: 

"The answer would seem to be plain and 
obvious, that no court of justice can in its 
nature be made the hand-maid of iniquity. 
Courts are instituted to carry into efCect tlie 
laws of a countiy; how can they, then, be- 
come auxiliary to the consummations of vio- 
lation of law?" 

In Harris v. Runnels, 12 How. [53 V. S.] 
S3, cited and relied on by counsel for creditor, 
Mv. Justice Wayne says: "The object of 
all law is to repress vice and to promote the 
general welfare of society; and it does not 
give its assistance to a pei'son to enforce a 
demand originating in its breach or violation 
of its principles and enactments. Contracts 
in violation of statutes are void. « * « 
A statute may either expressly prohibit or 
enjoin an act, or it may impliedly prohibit 
or enjoin it by affixing a penalty to the per- 
formance or omission thereof. It makes no 
difference whether the prohibition be express 
or implied. In either case, a conti-act in vio- 
lation of its provisions is void." 

But the usury act (section 3) also affixes a 
contingent forfeiture or penalty to the viola- 
tion of its terms in this respect, and counsel 
for the creditor maintains that when such is 
the case, the ordinary effect of the prohibi- 
tion is modified or mitigated so far as to 
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leave the contract legal, subject to the pen- 
alty imposed for making it. 

The case mamly relied on in support of this 
position is Harris v. Runnels, supra. The 
case was an action upon a note for the pur- 
chase of slaves sold in Mississippi. Defense, 
that they were brought into the state in vio- 
lation of a statute of the state which pro- 
hibited the bringing therein of convict ne- 
groes, and as a means to that end, provided 
that no slaves should be brought into the 
state without a certificate, by two freehold- 
ers, describing them, and stating that they 
had not been guilty of certain crimes. The 
seller and purchaser of slaves brought into 
the state contraiy to the act, were each made 
liable to a penalty of §100 for every viola- 
tion thereof. 

The court held that the parties to the sale 
of the slaves were liable for the penalty,, but 
the contract itself was not void, because up- 
on the whole act it did not appear reasonable 
that such was the intention of the legislature. 
The court freely admitted the general rule 
as stated, that a contract made contrary to a 
prohibition or a penalty, was illegal and void, 
and added, "the rule is certain and plain; 
the practice under it has been otherwise. 
The decisions in the English courts have been 
fluctuating and counteracting. Those in the 
courts of our states have followed them with- 
out much discrimination." 

The court then proceeds to notice some of 
the contradictions in the application of the 
rule, and says: "We have concluded, before 
the rule can be applied in any case of a 
statute prohibiting or enjouiing things to be 
done, with a prohibition and a penalty, or a 
penalty only, for doing a thing which it for- 
bids, that the statute must be examined as 
a whole, to find out whether or not the mak- 
ei-a of it meant that a contract in contraven- 
tion of it should be void, or that it was not 
to be so. In other words, whatever may be 
the structure of the statute in respect to pro- 
hibition and penalty, or penalty alone, that it 
is not to be taken for granted that the leg- 
islature meant that contracts in conti'aven- 
tion of it were to be void, in the sense that 
they were not to be enforced in a court of 
justice. In this way the principle of the rule 
is admitted, without at all lessening its 
force, though its absolute and unconditional 
application to every case is denied. It is 
ti-ue, that a statute containing a prohibition 
and a penaltj^ makes the act which it pun- 
ishes unlawful, and the same may be implied 
from a penalty without a prohibition; but it 
does not follow, that the unlawfulness of the 
act was meant by the legislature to avoid 
a contract in contravention of it. When the 
statute is silent, and contains nothing from 
which the contrary can be properly inferred, 
a contract in contravention of it is void." 

The rule furnished by this case seems to 
be as follows: Where a statute contains both 
a prohibition and a penalty, a conti-act or 
ti'ansaction contrary thereto is absolutely U- 
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legal and void, unless it appears, upon a con- 
sideration of the whole act, that the legisla- 
ture did not so intend. 

Let us apply the i-ule to the case at bar. 
The act under consideration contains a pro- 
hibition against conti-aeting for or receiving 
more than a certain interest. If this were 
■all, it is admitted that a contract contrary 
thereto would be totally void. Counsel for 
creditor claims that the act also contains a 
penalty, because it provided in section three 
for forfeiting the entire debt, under certain 
cn-cumstances, upon which usurious interest 
has been received or contracted for. 

Let this be admitted, and still it follows 
that an act in contravention of the statute 
is void, unless the contrary appears from the 
act itself. What is there in the provisions or 
object of this act that tends to prove that the 
legislature did not intend that a transaction 
in contravention of it should be void? 

In Harris v. Runnels, supra, the facts that 
the act was passed to prevent the importa- 
tion of negro convicts into the state, and not 
negro slaves generally, and that the pre- 
scribed certificate concerning the importation 
of slaves generally was only a means to se- 
cure that end, and lastly and chiefly, that the 
penalty prescribed for the violation of the 
act was merely $100 instead of the forfeiture 
of the subject-matter of the prohibited sale 
and purchase, were held sufficient to show 
that the legislature did not intend to declare 
"^the conti-aet of sale absolutely void. The 
prescribed penalty for the sale of a non-cer- 
tificated slave being merely $100, while his 
value was probably ten times that amount, 
there was much reason for inferring that the 
legislature thereby evidenced its intention not 
to punish the party by the further forfeiture 
of the value of the slave, if the purchaser did 
not choose to pay the purchase price, as 
would be the case, in effect, if the conti-act 
Avas held to be void absolutely. 

But in this ease the primary and palpable 
object of the legislature is to prevent the giv- 
ing and receiving more than a certain rate 
of interest for the loan or use of money, as a 
thing contrarj' to the public good. The pro- 
hibition is un'qualified, and reaches all cases 
of usurious interest under whatever name or 
device, promised, paid or received. But the 
penalty, which consists of a forfeiture of 
"tlie entire debt" to the school fund is con- 
tingent upon two things: (1) A suit being 
brought to recover the debt; and (2) it being 
ascertained in said suit that the same is 
usurious. 

In effect, there is no penalty imposed by 
the act for its violation, except in cases 
where the debtor declines to pay the debt, 
and in a suit to enforce payment, it appeai-s 
that it is usurious. In such case the law con- 
verts the action of the creditor into one for 
the use of the public to whom the forfeiture 
is given— the school districts of the county. 

A debtor may pay a debt tainted with usury 
with impunity. The law forbids the act, but 



prescribes no penalty for disobedience. But 
if payment of such a debt is sought to be en- 
forced by a "suit," and the fact of its being 
usurious is "ascertained" or established 
therein, then the law intervenes, and directs 
that judgment for the amount of the sum 
loaned be given for the benefit of the parties 
for whose use the suit in contemplation of 
law in such contingency is brought 

The prohibition being absolute and the pen- 
alty contingent and remote, it is a question 
whether this is a case of both a prohibition 
and a penalty within the rule in Harris v. 
Kunnels. But admitting that it is, the cases 
are in every other material matter unlike. 
Here the penalty is contingent upon the ac- 
tion of the debtor, and is equal to the entire 
debt— neither more nor less. No penalty is 
imposed upon the debtor; on the contrary, 
he is relieved from the payment of any inter- 
est So far as the creditor is concerned, the 
effect is the same as if no penalty had been 
imposed, for although he may maintain a suit 
for the usurious debt, it is only for the bene- 
fit of another. If no penalty had been pro- 
vided, it is admitted that the contract being 
prohibited, would be illegal and void. In ei- 
ther ease the creditor loses his debt, unless 
his debtor chooses to pay it. The conclusion 
is plain that the intention of the act is to 
make illegal and void all acts and contracts 
done or made in conti-avention of its provi- 
sions. 

Counsel for creditor also cited National 
Exeh. Bank v. Moore [Case No. 10,041], and 
Darby's Trustees v. Boatman's Sav. Inst. [Id. 
3,571]. The case is commented on in the 
opinion of the register, and shown to be 
against the claim of the creditor, so far as 
applicable to the case. It arose under sec- 
tion thirty of the national banking act (13 
Stat. 108), which forbids the taking by the 
national banks of more than a specified in- 
terest, and prescribes a specified penalty for 
its violation— the forfeiture of the entire in- 
terest agreed to be paid, and a liability to 
pay back twice the amount of any such inter- 
est received. 

The court, following the rule laid down in 
Harris v. Runnels, supra, held that the na- 
ture and amount of the penalty prescribed 
for the violation of the act showed that con- 
gress did not intend to render void the whole 
contract upon which the usurious interest 
had been received or taken, and that as to 
the principal of the debt it was valid. 

The second cause arose under a clause in 
the charter of the defendant which "author- 
ized it to loan the money deposited with her 
at any rate of interest not exceeding eight 
per centum per annum." 

A greater sum than this having been re- 
ceived upon a loan, it became a question 
wTiat was the effect of this violation of the 
law. The argument for the plaintiff was, 
that the charter of the defendant not having 
authorized the making of such a loan, it was 
ultiu vires and void. The court held that 
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only so much of tbe interest as was in ex- 
cess of the rate antHorized, was Ulegal and 
Yoid. The question of usury was not made, 
and the. court held the transaction valid so 
far as it was authorized by the charter. 

The creditor also makes the point upon the 
facts that the payment of the $20, although 
contraiT to the act, was no part of the orig- 
inal loan, and therefore cannot afEect it one 
way or the other. 

Upon the testimony my mind inclines to 
the conclusion reached hy the register, that 
the payment of the $20 was demanded and 
made while the transaction was yet incom- 
plete. True, the money and note therefor 
had literally changed hands, hut barely so. 
Neither, at least the note, had been formally 
accepted, and I feel quite certain that if the 
banla-upt had not responded to the creditor's 
demand for something more, the latter would 
not be here to-day asking the allowance of 
this claim. 

But the point is not material. It is admit- 
ted on all hands that the ?20 was paid the 
creditor on account of the loan— for the ac- 
commodation. Section 2 of the act is ex- 
plicit and comprehensive upon this point. 
"No person shall directly or indirectly receive 
» * * any greater sum or value for the 
loan or use of money than in this act pre- 
scribed." Nothing could be plainer than 
tliis. It is not necessary that this "greater 
sum or value" should be contracted for or re- 
ceived at the time of making the loan. If it 
is received at any time for or on account of 
such loan or use of the money lent, the case 
is within the prohibition of the act, and the 
whole contract or transaction becomes illegal 
and void. 

I do not mean to be understood as holding 
that a borrower may not manifest his grati- 
tude for a loan, by a free gift to the lender 
of either money or goods, over and above the 
lawful interest. The sum so given is not, in 
fact or contemplation of the act, either paid 
or received as a consideration for the use or 
loan of the money. But whether such money 
passes between the parties as a gift or con- 
sideration for the loan in pursuance of an 
uuderstanding of the parties, is a question of 
fact in each particular ease, 3 Pars. Cont. 
114. 

It seems to me that whenever the money is 
received by the lender while the debt re- 
mains unpaid, and the relation of creditor 
and debtor exists, there is a reasonable infer- 
ence, in the absence of anything to the con- 
trary, that it was paid and received in con- 
sideration of the loan, and is usurious. But 
where, as in this case, it was received within 
an instant from the making of the loan, if 
not as a part of it, and that too in pursuance 
of Avhat amounted to a direct demand by the 
creditor for something more than legal inter- 
est, thei-e is little room to doubt that the 
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money was paid and received in considera- 
tion of the loan. 

It is said in a text book, that the taking- 
of usurious interest upon a conti'act for law- 
ful interest will not conclusively imply a 
prior agreement to that efEect, but that it is 
prima facie evidence thereof. 3 Pars. Cont. 
114. Even under this rule, the inference 
would be that the twenty dollars was paid 
in piarsuanee of an understanding of the par- 
ties at the time of making the loan, although 
it appears to have been paid afterward. But 
the statutes of the different states on the sub- 
ject of interest vary materially. Under the 
statute of this state, it is quite clear that un- 
lawful interest received upon a lawful loan, 
in pursuance of a contract or understanding 
of the parties, though subsequent in point of 
time to the making of the loan, makes the- 
debt usurious and the original contract ille- 
gal and void. 

The general intent to strike at the root of 
the evil intended to be remedied, is more 
manifest in section three, which provides 
that, if in a suit upon any contract it shall 
appear that even a gift of money has been 
made or promised to a creditor, the design of 
which is to obtain for debts due or to become . 
due a rate of interest greater than that al- 
lowed by the act, the same— the contract- 
shall be deemed usurious and the entire debt 
forfeited. 

Another point made for the creditor is, that 
this court caunot or will not enforce a for- 
feiture given by the laws of this state to the 
school districts of this county, and therefore 
it cannot take cognizance of the alleged ille- 
gality of this transaction. For this position, 
counsel cites Sherman v. Gassett, 4 Gilman, 
525. I think the law of this case very ques- - 
tiouable. The court was evidently influenced 
by the idea that the transaction was not op- 
pressive, "according to its notions of right, 
i-ather than the rule prescribed by the law- 
making power. 

But be that as it may, I am unable to per- 
ceive the relevancy or force of the objection. 
This is not a suit or proceeding to enforce a 
forfeiture, but an objection to the allowance 
of a claim against a bankrupt's estate be- 
cause the same is illegal. The transaction 
being illegal and void by the lex loci, is ille- 
gal and void everywhere and in all courts. 

Because this court may not have jurisdic- 
tion to enforce all the penalties consequent 
upon this illegal transaction by the laws of 
the state, it by no means follows that it can- 
not inquire into its legality when the ques- 
tion arises in a proceeding duly before it. 
This court has express jurisdiction to allow 
or disallow claims against the estate of a 
bankrupt, and in so doing must determine 
their legality. According to the law of this 
state, this claim is illegal, and must there- 
fore be rejected. 
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In re PITTS. 
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District Court, S. D. New York. Jan. 9, 1879. 

BAXKKfPTcr— Effect of Discharge upon Debt 

FitAUDULENTLY CONTRACTED— ExeCUTIOS—STAY. 

A creditor of the bankrupt, prior to the eom- 
meueement of the proceedings in bankruptcy, 
recovered judgment in an action for goods sold 
and delivered. An order of arrest was granted 
m such action on affidavits showing that the 
credit given was induced by false representa- 
tions made by the bankrupt as to his credit and 
means. An appeal from this order was not 
nnally determined until after the proceedings in 
bankruptcy had been commenced, when it was 
affirmed. Sdd, that such a debt, even after 
judgment, is not dischargeable in ba^ikruptcy, 
and that, as there was a final judgment before 
the commencement of the proceedings in bank- 
ruptcy, a stay of proceedings which would pre- 
vent the issue of an execution against the per- 
son of the bankrupt was not authorized by sec- 
section 5106. 

In baukiTiptcy. 

C. WhitaJker, for bankrupt. 

Bernard & Fiero, for judgment creditors. 

OHOATE, District Judge. This is a mo- 
tion, to vacate a stay of proceedings, by the 
effect of -which a creditor of the bankrupt, 
who recovered judgment prior to the com- 
mencement of the proceedings in bankrupt- 
cy, is stayed from arresting the bankrupt. 
The judgment record shows that the judg- 
ment was recovered -for goods sold and de- 
livered. Before judgment an order of arrest 
was made on affidavits showing that the 
plaintiff was induced to give the bankrupt 
credit for the goods by faise representations 
as to his credit and means. From this order 
an appeal was taken, which was not finally- 
determined until after the commencement of 
the bankruptcy proceedings. The order was 
then affirmed, and is now in force, and, un- 
der the laws of JS^ew York, entitles the judg- 
ment creditor to an execution against the 
pei-son. That the judgment was a provable 
debt, being recovered before the filing of the 
petition, admits of no doubt It would be 
so if recovered for a mere tort That the 
claim OD which it was founded would have 
been provable even though the plaintiff 
might have had his action, or might even 
have commenced an action sounding in tort 
for the deceit, has also been held in this 
circuit. In re Schwartz [Case No. 12,502]. 
But the bankrupt is liable to arrest, notwith- 
standing the pendency of the question of his 
discharge, if the claim is one from which his 
discharge will not release him. Section 5107; 
In re Rosenberg [Case No. 12,054]. And 
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within the meaning of section 5107 there is 
no distinction to be made, as to arrest, be- 
tween mesne and final process. In re Pat- 
terson [Case No. 10,817]; In re "Wiggers [Id. 
17,623]. If the claim is one "created by 
fraud," withia the meaning of section 5117, 
it is not discharged; and if the original 
cause of action or debt was one created by 
fraud, it is not so merged in the judgment 
that the judgment becomes dischargeable; 
but the court will look through the judgment 
record to ascertain the real nature of the 
debt In re Patterson [supra]; Warner v. 
Ci-onkhite [Id. 17,180]; In re Whltehouse 
[Id. 17,5G4j. There are some cases which hold 
that to bring a debt within this section as 
created by fraud, the fraud must be the sole 
foundation of the claim, and that a debt is 
not created by fraud if it grows out of a con- 
tract into which the party was induced by 
fraud to enter; that such a claim cannot be 
said to be created by fraud, particularly aft- 
er the claimant has elected to sue in con- 
tract and has recovered judgment in such 
suit; that the fact that the complaint con- 
tained aUegations of fraud not constituting 
part of the cause of action, or that by the 
state law in such an action an arrest on 
mesne process or execution is given, does not 
affect the question. Palmer v. Preston, 4.1 
Vt 154. See, also, Warner v. Cronkhite [su- 
pra], and case cited. But see Ste-n'art v. 
Emerson [52 N. H. 301]. In the case of In 
re Robinson [Case No. 11,939], it was decided 
by Hr. Justice Nelson, upon revie-n', tnat 
where a judgment was recovered berore the 
bankruptcy in an action for goods sold and 
delivered, and the banknipt was arrested on 
execution, there having been, as in this case, 
an order of arrest upon affidavit before judg- 
ment that the sale -n-as induced by false rep- 
resentations, that the banki-upt was not en- 
titled to be discharged from ai-rest That 
case has settled the law for this court that 
such a debt even after judgment, is not dis- 
chargeable in bankruptcy. The facts do not 
fuUy appear in the report of the case, but 
the papers on file show that this precise point 
was i-uled after full argument. As there 
was a final judgment before the commence- 
ment of bankruptcy proceedings, section 
5306 seems not to authorize a stay which will 
prevent the issue of the proper process to 
secure to the creditor the benefit of the right 
to arrest the bankrupt given him by the 
state law, and preserved by section 5107. 
See In re Whitney [Case No: 17,581]. 

Stay vacated, so as to allow the issue of 
process on the judgment for the arrest of the 
bankrupt 

j [For demurrer to specifications in opposition 
' to bankrupt's discharge, see 8 Fed. 263.] 



'[19 Fed. Gas. page 751] 



(Case^No. 11,191) PITTS 



Case No. 11,191. 

PITXS V. EDMONDS. 

D Biss. 168; 1 2 Fish. Pat. Cas. 52.] 

'Circuit Court, E. D. Michigan. June Term, 
1857. 

Patents — Combisation^ op Known Mecha>'icai. 
PowEKS— Imperfect Machine — Patentability 
—KQUtVAiiENTS— Defense op Want of Novelty 
— Notice. 

1. At law, a notice is essential to authorize 
the defense of want of novelty. In chancery 
the rules of pleading equally recfiiire the same 
matter to be set up. 

[Cited in Brown v. Hall, Case No. 2,008.] 

2. The most valuable inventions consist in the 
combination of known mechanical powers. 
Every part of such inventions may be found 
in some form, among the various devices of 
Iiuman ingenuity, and the man who unites these 
powers, and produces a new and important re- 
sult to society, is well denominated a public 
benefactor. 

3. It is not the man who may form an im- 
perfect machine, which may suggest to ahigh- 
-er order of mind, valuable ideas, but it is the 
one who embodies those ideas in a practical 
and working form, whom the law protects. 

4. A patent, in calling for a specific mode, 
embraces in law all mechttnical eauivalents, or 
modes which operate on the same principle; 
■consequently all modes, however changed m 
form, but which act substantially on the same 
principle, and effect the same end, are within 
the patent If this were not so, a patent right 
would be of no value, as it might be avoided by 
any one who possessed ordinary mechanical 
skill. ^ .- 

[Cited in Odiorne v. Denney, Case No. 10,- 
431.] 

This was a bill in equity, filed to restrain the 
infringement of letters patent granted to Wil- 
liam "Woodworth, December 27, 1828, for im- 
provements in planing and tonguing and groov- 
ing machines, more particularly referred to in 
the case of Foss v. Herbert [Case No. 4,957]. 

S. A. & D. Goodwin, Jr., for complainant. 
S. S. Fisher, of counsel for complainant, 
filed the following brief: 

The complainant shows a prima facie case 
of exclusive right, exemplification of the let- 
ters patent, and the defendant's stipulation as 
to title. Act 1S36, § 4 (5 Stat 117); Guri:. 
Pat. §§ 30, 39; Alden v. Dewey [Case No. 
153]; "Woodworth v. Sherman [Id. 18,019]; 
Stearns v. Barrett [Id. 13,337]; 2 Robb. Pat 
Cas. 297; Winter v. Wells, Webst. Pat. Cas. 
129; 2 Greenl. Ev. § 473. 

As to what is an infringement, vide Curt. 
Pat. §§ 220-222, and cases cited; Walton v. 
Potter, Webst Pat Cas. 586, note; Wyeth v. 
Stone [Case No. 18,107]; Odiorne v. Winkley 
[Id. 10,432]; Buck v. Hermance [Id. 2,082]; 
■Curt Pat § 224; Washburn v. Gould [Case 
No. 17,214]; Woodworth v. Edwards [Id. 18.- 
-014]; Woodworth v. Rogera [Id. 18,018]; Sloat 
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T. Spring [Id. 12,94Sa]; Motte v. Bennett [Id. 
9,884]; Whittemore v. Cutter [Id. 17,G01]. 

The above cases show clearly that Mr. Wa- 
der, by his patent set up in the answer and 
shown in Exhibit G to defendant's testimony, 
gained no right, on account of Ms improved 
mode of feeding, to use our pressure rollers 
and cutters together, which construction is the 
essence of our invention. They also show very 
fully that th^ gearing of ovur rollers, so as to 
make them aid in feeding, does not take from 
them their character and effect as pressure 
rollers, and acting in a double function. 

Nor does the inclination of the rollers, ^4 
inch in 20 inches, spoken of by one witness 
(Wilder), change at all their character. They 
do the same office still, that is, they hold the 
board steady, &C. Such a change is merely 
formal, and not so great as the mechanical 
equivalents and analogous devices condemned 
in the following cases: Gibson v. Harris [Case 
No. 5,396]; Gibson v. Van Dresar [Id. 5,402]; 
or as the springs in Foss v. Harbeit [supra];, 
or as in placing the cylinder diagonally across 
the face of the board; and as in the rollers 
inclined in Sloat v. Sprnig, supra. 

The use by the defendant of the tonguing 
and grooving part of Woodworth's patent 
without the planing is an infringement The 
pohit was, in fact, ruled in tbis case on the 
motion for injunction. But, if now open for 
argument, I refer to Foss v. Herbert, supra, 
where Judge Drummond ruled the very point 
in his charge to the jury; and also to the fol- 
lowing authorities: Curt. Pat § 245, and note, 
and cases cited; Moody v. Flske [Case No. 
9,745]; Pitts v. Whitman [Id. 11,196]; Curt. 
Pat §§ 110, 111, and notes; Wilson v. Ros- 
seau, 4 How. [45 U. S.] 646, 2 Robb, Pat. 
Cas. 372; Wyeth v. Stone [supra]; Root v. 
Ball [Case No. 12,035]; Hogg v. Emerson, 11 
How. [52 U. S.] 587, 2 Robb, Pat Cas. 653; 
Gibson v. Betts [Case No. 5,390]; Brooks v. 
Fiske, 15 How. [56 U, S.] 212; Wilson v. 
Barnum [Case No. 17,787]; Potter v. Wilson 
[Id. 11,342]; Sloat v. Spring, supra. 

The recitals of the specification are no evi- 
dence of a patent. ' Cow. & H. Notes, pt 1, 
p. 160; Id. pt 2, pp. 235, 236, and cases cited; 
O'ReiUy v. Morse, 15 How. [56 TJ. S.] 62. Vide 
5 Stat 353 (Act 1839, § 6); Brooks v. Nor- 
cross [Case No. 1,957]; Act 1836, § 15 [5 
Stat 117]. ■ 

There is notliing in either machine to shake 
the originality of the Woodworth machine. 
The Woodworth invention, after twenty-eight 
years of possession and most severe litiga- 
tion before courts and juries in almost every 
circuit of the Union, has never been defeated 
on the merits, and the originality of the tongu- 
ing, &c., and planing, conceded as settled, on 
interlocutoiy argument Vide Wilson v. Rous- 
seau, 4 How. [45 U. S.] 646; Woodworth v. 
Wilson, Id, 712; Gibson v. Betts [supra]; Van 
Hook V. Pendleton [Case No. 16,851]; Gibson 
V. Gifford [Id. 5,393]; Gibson v. Van Dresar 
[supra] ; Sloat v. Spring, supra; Bloomer v. 
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:^IcQue\Tan,2 Fed. Gas. Append.; Sloat v. Pat- 
ton [Case No. 12,947]; Poss v. Herbert [Id. 4,- 
057]; Gibson t. Betts [supra]. 

The complainant is entitled to a decree for 
a reference to a master to report tbe amount 
due the complainant, with award of execu- 
tion on confirmation of report, and with costs. 
Goodyear v. Day [Case No. 5,569]; Allen y. 
Blunt [supra]; Livingston v. Woodworth, 15 
How. [56 U. S.] 546. For foim of decree, see 
Motte V. Bennett [Case No. 9,884]. 

Loekwood & Claris: and Jas. V. Campbell, 
for defendants. 

Before JIcLEAN, Circuit Justice, and WIL- 
KINS, District Judge. 

McLean, circuit Justice. This bill com- 
plains of an infringement of the Woodworth 
patent It sets foi-th the original patent 
granted in 1828, the death of the patentee in 
1839, administration of William W. Wood- 
worth, a renewal of the patent in 1842, an 
extension by act of congress in 1842 [5 Stat. 
543], to take effect December 27, 1849, and a 
surrender and a reissue of the patent on 
amended speoifications in 1845, and a trans- 
fer of the patent by the administrator to Wil- 
son, and by him to Pitts, the complainant. 

In their answers, the defendants do not de- 
ny the invention of Woodworth, as to the 
planing machine, and admit that its validity 
has been established at law, but they deny 
from information and belief, that part of this 
invention, as distinct from the planing ma- 
chine, which performs the operationof tongu- 
iug and grooving. This part of the combina- 
tion only is in controversy in this case. 

No patent in this country has been so much 
litigated as Woodworth's planing machine. 
While this affords the highest evidence of its 
value, it has involved the holder of the pat- 
ent in an expense which would have been 
ruinous had not the renewals been granted, 
as above stated. 

In eveiy patent the originality of the in- 
vention may be considered open to contro- 
versy, as it depends upon facts which may be 
proved. 

The constiTiction of the patent being mat- 
ter of law, establishes the rignt, on the facts 
proved, but, in a subsequent case, new facts 
may be proved, showing a prior invention of 
the same thing. 

In his amended specifications, Woodworth 
claims the combination of the rotating planes 
with the cutter wheels, for the purpose of 
planing, tonguing and grooving boards, &c., 
at one operation as described; and also the 
combination of the cutter wheels for tongu- 
ing and grooving boards at one opeiution, as 
described. And finally, the combination of 
either the tonguing or grooving cutter 
wheels, for tonguing boards with the pres- 
sure rollers, as described,— the effect of the 
pressure rollers in the operation, being such 
as to keep the boai-ds, (fcc, steady and pre- 
ss \ rlo^ ®*°^^ ^^^^ '^^ appeal, 14 How. (55 tj. 
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vent the cutters from drawing the boai-ds 
toward the center of the cutter wheel, while- 
it is being moved through by machinery. In 
the planing operation the tendency of the- 
plane is to lift the boards directly up against 
the rollers, but in the tonguing and grooving, 
the tendency is to overcome the friction oc- 
casioned by the pressure of the rollers. 

The patent having been issued on an exam- 
ination of the right claimed is prima facie- 
evidence of such right. 

Woodworth's machine consists of the com- 
bination of mechanical powers to plane, 
tongue and groove plank, at one operatioul 
and he claims the planing as a distinct op- 
eration, and also the tonguing and grooving: 
as distinct from that of planing. 

In the numerous suits that have been prose- 
cuted, the originality of this invention has- 
not been successfully assailed. So far as re- 
gards the consti-uction of Woodworth's pat- 
ent, and his corrected specifications, it has 
been so frequently before the federal couits, 
that it can scarcely be considered now open 
for controvei-sy. 

No new light can, at this day, be expected 
on the natm-e and extent of Woodworth's pat- 
ent Its originality may be questioned by 
showing prior inventions; and when an in- 
fringement of it is chai-ged, it must be tried 
by a comparison of the machines. Two ma- 
chines have been set up in the evidence and 
argument, as same in principle as Wood- 
worth's and of prior date. This is objected 
to on the ground that in the answer these- 
machines are not referred to or relied on as- 
affecting the complainant's right 

At law a notice may be given, and, indeed 
is essential to authorize such a defense. In 
chancery the rules of pleading equally re- 
quire such matter to be set up. 

Whether at law or in chancery, a defense 
in bar of the plaintiff's right must be set up, 
so as to enable the plaintiff to meet it 
^In the case of O'Eeilly v. Morse, 15 How, 
[56 U. S.] 110, the supreme court says, "This 
case must be decided by the testimony in 
the record, and we cannot go out of it and 
take into consideration a fact stated in a 
book of reports. Moreover, we have noticed 
this ease merely because it has been pressed 
into the argument The appellants do not 
mention it in their answer nor put their de- 
fense on it, and if the evidence of its priority 
was conclusive, it would not avail them in 
this suit for they cannot be allowed to sur- 
prise the patentee by evidence of a prior in- 
vention, of which they gave him no notice." 

But if the Shakers' machine and Muir's 
were in evidence, they would not invalidate 
Woodworth's. The former is rude in stnic- 
ture and impracticable. The Muir machine, it 
would seem from its organization, could not 
tongue and groove as the Woodwoith ma- 
chine is capable of doing. In tonguing and 
grooving Woodworth does it oy one opera- 
tion, and the board is subjected to the same 
pressure. In Muir's it is done by different 
tools, and at different spaces, and acting in 
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different ivays on different spindles, sind bav- 
ing different pressures, and m tlie last pait 
of the operation there seems to be nothing to^ 
keep the hoard steady, consequently the 
work cannot be complete. 

The value of Woodworth's machine con- 
sists not hi the novelty of its parts, but In 
their combination. It is not enough to show 
that other machines have some parts more 
or less simUar to those of Woodworth's. Ev- 
ery part of Woodworth's machine may be 
found in use in some mechanical operation. 
The most -valuable inventions consist in the 
combination of known mechanical powei-s. 
Every part of such inventions may be found, 
in some form, among'the various devices of 
human ingenuity, and the man who unites 
these powers and produces a new and im- 
'portant result to society is well denominated 
a public benefactor. It is not the man who 
may form an imperfect machine, which may 
suggest to a higher and more practical order 
of mind valuable ideas, but it is the one who 
embodies those ideas in' a practical and work- 
ing form whom the law protects. j 
Whether we examine the descriptions of the j 
machines in controversy, the models furnish- 
ed, or the opinions of tbe experts examined, | 
it appears that the machines differ but little j 
in "the mode of their structure. The mode j 
of advancing the plank to the cutters, by re- | 
ciprocating clamps, is relied' on mostly, as 
distinguishing the defendant's from the 
plaintiff's machine. 

In the original written specifications of 
AYoodworth's patent of 1828, there is no claim 
for pressure rollers on both sides of the cut- 
ting cylinder, which confine the board to its 
place; ' but in the drawings, these rollers ap- 
pear at the px-oper places, and this is sufii- 
cient But in the amended specifications 
these rollers are described in their combina- 
tions for placing, and also for tonguing .and 
grooving. In his original specifications, 
Woodworth says: "The carriage which sus- 
tains the plank or board to be operated upon 
may be moved forward by means of a rack 
and pinion, by an endless chain or band, ly 
geared friction rollers, or by any of the de- 
vices well known to mechanics for advancing 
a carriage, or materials to be acted upon in 
machines for various purposes." 

It is said by the experts, that the combina- 
tion of the cutter heads with the pressure 
rollers constitutes the invention of Wood- 
worth for tonguing and grooving. Some of 
the experts say, that from their examination 
of the defendant's machine and also of Wood- 
worth's specifications, they find the combina- 
tion of Woodworth for tonguing and groov- 
ing in defendant's machine. 

The effect of the pressure rollers Is the 
same in both. They keep the board steady 
and prevent it being drawn toward the cen- 
ter of the cutter heads. The revolutions of 
the cutter wheels in each are from 2,r.00 to 
3,000 strokes a minute. 
■ Take out the surface planing knife fi'om 
19FED.CAS. — 48 
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Woodworth's machine and there remains no 
difference between it. and the defendant's ma- 
chme for tonguing and grooving, except the 
mode of feeding. And the mode of feeding 
is mainly relied upon as showing a difference 
in principle between the two machines. • But 
if the invention of Woodworth consists in 
the combination of the cutter heads with the 
pressure rollers, then it is clear there is an 
infringement, as the whole of the combina- 
tion is used. And it is no less an infringe- 
ment if the mode of forcing the board for- 
ward be an improvement on Woodworth's 
machine. In such a case the defendants 
would have no more right to use the inven- 
tion of Woodworth than the plaintiff would 
have to use the improvement of Wilder, 

But Woodworth in his specifications says: 
"In a shigle horizontal machine the friction 
rollers may be geared, and fix^ pressure roll- 
ers placed above them, to feed the board, 
with or witbout the carriages." And again: 
"In the present instance, the plank is sup- 
posed to be advanced by means of one or 
two pairs of friction or feed rollers, shown 
at F. F. The uppermost F. F. of the pairs 
of rollers may be held down by springs or 
weights, levers, &c. The lowermost of these 
rollers may be fluted, or made rough on their 
surfaces, so as to cause friction on the under- 
I side of the plank." In the summing up he 
I spoke of the pressure rollers as described, to 
I keep the board steady, &c. 
[ The entire .speeifieatfons may be examined 
1 to ascertain the claim of the patentee. The 
' specifications, and also the drawings consti- 
, tute "a "part of the patent. 
1 The claim of the "combination of the tongu- 
ing and grooving cutter wheels, for tonguing 
and grooving boards, and the combination 
of either the tonguing or the grooving cutter 
wheels, for tonguing or grooving boards, &c., 
with the pressure rollers as described," is a 
claim, not only for tonguing and grooving by 
one operation, but also for tonguing. and 
grooving separately, with the pressure roll- 
ers. 

The plank in tonguing and grooving, as 
well as in planing is moved ag-iinst the cut- 
ting knives by rollers, which, in his original 
patent, is described as "geared friction roll- 
ers, to move forward the board." Now if 
the machinery to force the board agamst the 
cutting knives, in tonguing and grooving, or 
in planing, is in Woodworth's combination, 
can it be objected that the rollers are uot, as 
Oil en as named in the specifications called 
feeding lollers? They perform that ofiieej 
and whether feeding, friction, or pressure 
rollers is immaterial. The machinery is there 
and the principle on which it operates is seen, 
and this is sufficient to sustain the patent. 

The reciprocating, or eccentric clamps, as 
they are called, are in effect feed rollers. 
"Where one clamp is on the board to shove 
it ahead, the other one" is drawing' back to 
get a new hold, and is not in contact with, the 
board."" And* iui this .way,; the .claniiis seize 
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the board alternately, and push it foiivard. 
At the sa;ne time they act as a pressure 
roller. 

This is a clumsy attempt to avoid the 
TVoodworth patent for ton^iing and groov- 
ing, by the substitution of these clamps for 
the rollers of WoodTvorth, M'hieh propel the 
board on the cutting knives. 

Woodworth calls for feed and pressure 
rollers, and says that the plank may be 
moved forward by other means. Now a pat- 
ent, in calling for a specific mode, embraces 
in law all mechanical equivalents, or modes 
which operate on the same principle, conse- 
quently aU modes, however changed in form, 
but which act substantially on the same prin- 
ciple, and effect the same end, are within the 
patent If this were not so> a imtent right 
would be of no value, as it might be avoided 
by any one who possessed ordinary mechan- 
ical skill. 

As it appears from the evidence that the 
infringement of the plaintifiE's patent was 
free from any aggravated circumstances, and 
was the result of a conviction by the defend- 
ants that they were protected by Wilder's 
patent under which they were licensed, thuy 
will be held responsible in damages only for 
the profits realized after a deduction of all 
expenses, &c., in carrying on their opera- 
tions. 
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PITTS T. HALL. 

[2 Blatchf. 229; 1 1 Fish. Pat. Rep. 441.] 

Circuit Court, N. D, New York. June 19, 1851. 

Patents — Presumption as to Ixventjox — Who 

JS IXVENTOR — AbANDOXMEXT— PuBLIO UsE — ' 

Dedioatiox — Sale wiTHix Two Years— Method | 
OP Computing Damages fob Infrixgemest. t 

1. The presumption of law is, that a patentee > 
was the inventor of that which he patented, i 
and the burden is thrown on the defendant to ' 
disprove the fact. 

[Cited in Agawam Woolen Co. v. Jordan, 7 
^''all. (74 U- S.) 507; Blancliard v. Put- 
nam, 8 Wall. (75 U. S.) 426. Cited in brief 
in Locomotive Engine Truck Co. v, Penn- ( 
sylvania R. Co., Case No. 8,453.] 

[Cited in Slemmer's Appeal, 58 Pa. St. 162.] 

2. A person, to be entitled to the character 
of an inventor, within the meaning of the act 
of congress, must himself have conceived the 
idea embodied in his improvement. 

3. But, in order to invalidate a patent on the 
ground that the patentee did not conceive such 
idea, it must appear that the suggestions, if any, 
made to him by others, would furnish all the 
information necessary to enable .him to con- 
struct the improvement completely and perfect- 
ly- 

[Cited in Agawam Woolen Co. v. Jordan. 7 
Wall. (74 U. S.) G03; Union Paper Bag 
Macb. Co. V. Pultz & Walkley Co., Case 
No. 14,392; National Feather Duster Co. 
V. Hibbard, 9 Fed. 561.] 

4. An inventor may forfeit his right to an 
invention by using it publicly, or by vending 



1 [Reoorted by Samuel Blatchford, Esq., and 
here reprinted by permission.] 
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it to others to use, at any time prior to the 
period of two years before his application for 
a patent. " 

[Cited in McMillin v. Barclay, Case No. 8,- 
902; Consolidated Fruit Jar Co. v. Wright, 
94 U. S. 94: Henry v. Providence Tool Co., 
Case No. 6,384.] 

5. Such use must be a use by the patentee 
himself, publicly, in the ordinary way of a pub- 
nc use of a machine, and not a use for experi- 
ment or trial, with a view to test its operation 
or ascertain its defects. 
[Cited in Jones v. Sewall, Case No. 7,495; 
Jennings v. Pierce, Id. 7,283; Jlanning v. 
Cape Ann Isinglass & Glue Co., Id. 9,- 
041; Smith & Davis Manufff Co. v. Mel- 
lon, 7 C. G. A. 439, 58 Fed. 70T.] 

^ 6. A forfeiture of an invention is not favored 

in law; and, where a use is relied on as having 

worked a forfeiture, the evidence should be 

i quite clear that the use was not by way of ex- 

' periment, or for the purpose of perfecting the 

machine. 

[Cited in Jones v. Sewall, Case No. 7,495; 

Jennings v. Pierce, Id. 7,283; Emerv v. 

Cavanagh, 17 Fed. 243; Celluloid Manuf'g 

Co. V. American Zylonite Co., 26 Fed. 698; 

Andrews v. Hovey, 124 U. S. 705, 8 Sup. 

Ct. 678.] 

7. An inventor may abandon his invention, 
or dedicate it to the public, at any time before 
nroeuring his patent. 

[Cited in Andrews v. Hovey, 124 U. S. 705, 
8 Sup. Ct. 678; Bevin v. Bast Hampton 
Bell Co., Case No. 1,379.] 

8. But the mere use or sale of the invention 
by the natentee within two years before his ap- 
plication for a patent, will not alone or of it- 
self work an abandonment. There must be, in ^ 
addition, some declaration or act going to es- 
tablish an intention on his part to give to the 
public the benefit of his invention. 

[Cited in Bevin v. East Hampton Bell Co., 
Case No. 1,379; Jones v. Sewall, Id. 7,495; 
Anderson v. Eiler, 46 Fed. 780.] 

9. Declarations of a determination not to take 
out a patent, but to let the pubUc have the in- 
vention, will estop the party making such dec- 
larations, and any one holding under him, from 
afterwards asserting his right against one who 
acts on the faith of them. 

10. But declarations of an intention to ded- 
icate an invention to the public, will not be re- 
garded as equivalent to an actual dedication. 
Besides words, there must be acts, in order to 
fasten on a patentee the intention which, in 
judgment of law, will work an abandonment 
of his invention. 

11. Such aucabandonment operates in the na- 
ture of a forfeiture of a right, which the law 
does not favor, and must be made out beyond 
all reasonable doubt. 

12. In patent cases, the plaintiff is entitled 
.to the actual damages he has sustained in con- 
sequence of the infringement of his patent, as 
contradistinguished from exemplary, vindictive 
and punitive damages. 

tOjted in Mulford v. Pearce, Case No. 9,908.] 
[Cited in El Modello Cigar ilannfV Co v. 
Gato, 25 Fla. 886, 7 South. 28.] 

13. One mode of arriving at the damages is, 
to ascertain the profits which the plaintiff de- 
rives from the machines he makes and sells and 
which have been made and sold by the de- 
fendant. 

14. Another mode is, to ascertain the profits 
n-nich the party infringing has derived from 
the machines; but this measure of damages is 
not controlling, and the plaintiff is entitled to 
the profits he would have made if not interfered 
with. 
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15. The plaintifE is entitled to interest on the 
iictiial damages, from the comraencement of tne 

This was an action on the case [by John 
A. Pitts against Josepli HaU], tried before 
Mr. Justice N3SLS0N and Jndge CONK- 
LING, for the infringement of letters patent 
P^o 4 595] granted to Daniel Carey, of Clark- 
son,' N. Y., June 27th, 184G, for an "improve- 
ment in the horse-power." The plaintifE was 
assignee of the patent, for the state of New- 
York. The infringement alleged was the 
making and selling horse-powers containing 
the patented improvement. There was* no 
dispute as to the identity of the defendant's 
machines with that patented. 

[The claim of the patentee was as follows: 
Having thus fully described tlie manner in 
which I construct my horse-power, what I 
<-laim therein as new, and desire to secure 
by letters patent, is the special an-angement 
iind combination of the gearing, as herein set 
foi-th; said gearing consisting of the smgle 
large wheel, A, driving two pinions, O, C, 
in the shafts of the two horizontal wheels, 
13 which horizontal wheels gear into the two 
Dinions, J, J, on the line shaft, tbere being a 
bridge, G, to admit of the passage of the 
line shaft; the whole arrangement being sub- 
stantiaUy the same with that herein repre- 
sented and made known.] ~ 

Samuel Stevens and William P. Cogswell, 

for plaintiff. , ^ „ 

Harvey Humphrey, Charles M. Keller, and 
Samuel Blatchford, for defendant. 

NELSON, Circuit Justice (charging jury). 
As to the particulars of the improvement in- 
vented by Carey, we do not think it material 
to call your attention to them criticaUy, be- 
<;ause they are not in controversy. In very 
general terms we may say, that the inven- 
tion is a new arrangement of the gearing of 
the horse-power, by duplicating it, and in 
this way distributing the power applied to 
the line or driving sliaft, and diminishing 
the strain on any one part of it It is ad- 
mitted by the defendant that this arrange- 
ment of the gearing and distribution of the 
strain, in the operation of the machine, is 
new and useful, and the proper subject of a 
T)atent. The novelty of the impi-ovement, 
therefore, which is a very important matter 
in most patent cases, need not embarrass 
your deliberations, in examining the ques- 
tions growing out of this case. 

This brings us to the first question arising 
npon the evidence, and that is, whether or 
not Carey, the patentee, was the first and 
original discoverer of the improvement. 
This is the most material question in the 
case, and the one that has been the most se- 
-^-erely litigated. It is undoubtedly vital to 
the right claimed by the plaintifi, and, of 
course, it is one to which you will be obliged 
to turn your attention with some particulari- 

2 [Prom 1 Fish. Pat. Kep. 441.] 
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ty. A good deal of evidence has been given 
by each of the parties, bearing on this ques- 
tion, both by deposition and by the examina- 
tion of witnesses in court. Carey having ob- 
tained his patent from the government in 
June, 1846, the presumption of law is with 
him. He is, in the first instance, to be 
deemed the inventor, and the burden is 
thrown on the defendant to disprove the 
fact. This he has assumed, and he insists 
that the witnesses Daniel Powler and Rus- 
sell Bowers, one or both of them, were the 
first inventors of this peculiar arrangement, 
and that they made to Carey the first sug- 
gestions of the improvement, and of the par- 
ticular combination embodied in the descrip- 
tion of the patent. It is claimed, on the part 
of the defendant, that these witnesses prove 
that they made the first suggestions of this . 
new arrangement to Carey as early as Sep- 
tember, 1839, at a public house in Chili, 
Monroe county, where they were at the time, 
and where they met Carey. You recollect 
the di-awings testified to by them as accom- 
panying the explanations they made to him, 
and which they claim to have been the re- 
sult of previous consultation^ between them 
about this improvement, with a view to per- 
fect it There is also the testimony of Leon- 
ard Hall, on this branch of the case. He 
states that, in the spring of 184G, he was 
present at this same public house, in Chili, 
in company with Carey and Bowers, and the - 
subject of an improvement on the old horse- 
power came up, and Bowers mentioned to 
Carey and the witness his contemplated im- 
provement on the machine and took- out 
some chalk and made a dra^ving on the floor 
and explained it 

In connection with the testimony of the 
two witnesses Bowers and Powler, it is prop- 
er to call your attention to a circumstance 
which should be taken into the account when 
endeavoring to ascertain the credit and 
weight to which their testimony is entitled. 
It is, that Bowers purchased of Carey two 
machines containing the patented improve- 
ment, one in 1844 and one in 1845. And it 
appears that at this time, or at some pre- 
vious time, when speaking of this improve- 
ment of Carey's, he recommended it highly, 
as being by far the best arrangement of the 
horse-power in public use, and stated, also, 
that he intended to have one or two of the 
machines before he went West And, while 
thus speaking of the improvement and rec- 
ommending it for its advantages, he did not 
pretend that he was the inventor or had sug- 
gested the arrangement to Carey.' This Cir- 
cumstance is relied on to weaken the efEect 
of his testimony. It is for the jury to say^ 
what efEect it should have. He purchased 
two or three machines, and took them with 
him when he went West 

Another fact should be noticed in relation 
to the testimony of Powler, the other wit- 
ness. He wrote a letter, on the application 
i of the plaintiff, giving an account of the part 
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lie had taken in getting up this improvement, 
and undertook to give a detail of the inter- 
view between him and Carey upon this suh- 
jeet. That letter was signed by Fowler, on 
the application of the plaintiff. The witness 
did not read it himself, but heard it read be- 
fore he put his signatm-e to it It is insisted 
by the plaintiff, that the account he gave in 
this letter of the part he took in the improve- 
ment, and of the suggestions he made to 
Carey In getting it up, fell far short of the 
account he has given in his dept^ition, and 
that, for this reason, his testimony going to 
detract from the merit of Carey should be 
regarded with considerable allowance. It is 
for you to say to what credit the witness is 
entitled. 

This is the substance of the proof put forth 
on the part of defendant, to rebut the pre- 
sumption of law arising from the patent, in 
favor of the claim of Carey, and to show 
that he was not the original inventor, but, 
on the conti-ary, that he got up the improve- 
ment on the suggestion of Fowler and Bow- 
ers. 

In answer to this view, it is claimed, on 
the part of the plaintiff, that Carey made- 
the improvement himself, in the summer and 
fall of 1842 and the spring of 1S43; that he 
was engaged for some time in the discoveiy 
and in making drawings and experiments 
with a view to perfect it; that the result was 
.due to his ingenuity and labor bestowed on 
the subject; and that he actually constnict- 
ed a machine in the spring of 1843, complet- 
ed it in June of that year, and put it in op- 
eration In the course of the fall. It is in- 
sisted, therefore, for the plaintiff, that he 
has shown that Carey was the inventor of 
the arrangement which has turjaed out to 
be so highly useful and profitable. The wit- 
nesses relied on to maintain this view of the 
case are Shelton, the brother-in-law of Ca- 
rey, and who witnessed the experiments and 
trials made by him, and has related the con- 
vei-sations had with Carey at the time; 
Howe, who lived in his family from 1842 to 
1847, and has detailed his knowledge of 
these experiments and trials; and Peck and 
Thompson, who built the first machine in the 
spring of' 1843i 

Without going Into the evidence with any 
more particulai'ity, we shall leave this ques- 
tion with you. It is a simple question of 
fact, and its determination will depend upon 
the exercise of good sense and judgment and 
an attentive and critical examination of all 
the testimony in the case. 

Now, there is no doubt that a person, to be 
entitled to the character of an inventor, with- 
in the meaning of the act of congress, must 
himself have conceived the idea embodied in 
his improvement. It must be the product of 
his own mind and genius and not of an- 
other's. Thus, in th^s ease, the arrangement 
patented must be the product of the mind 
and genius of Carey, and not of Bowers' or 
Fowler's. This is obvious to the most com- 



mon apprehension. At the same time, it is 
equally true that, in order to invalidate a 
patent on the ground that the patentee did 
not conceive the idea embodied in the im- 
provement, it must appear that the sugges- 
tions, If any, made to him by others, would 
furnish all the information necessary to en- 
able him to construct the improvement In 
other words, the suggestions must have been 
sufficient to enable Carey, in this case, to con- 
struct a complete and pei-feet machine. If 
they simply aided him in an-iving at the use- 
ful result, but fell short of suggesting an ar- 
rangement that would constitute a complete 
machine, and if, after all the suggestions, 
there was something left for him to devise 
and work out by his own skill or ingenuity, 
in order to complete the arrangement, then 
he is, in contemplation of law, to be regarded 
as the first and original discoverer. On the 
other hand, the converse of the proposition is 
equally true. If the suggestions or communi- 
cations of another go to make up a complete 
and perfect machine, embodying all that is 
embraced in the patent subsequently issued 
to the party to whom the suggestions were 
made, the patent is invalid, because the real 
discovery belongs to another. 

These are all the obsei-vations I shall trouble 
you with on the first branch of the case. It 
is an important question, and, in one aspect 
of the ease, puts an end to the controversy. 
It is for you to say, after weighing carefully 
the whole evidence, who is entitled to the 
merit of this improvement— who invented and 
perfected it I do not mean, who consti-ucted 
■ the first machine, but Avho conceived and 
gave practical form and effect to the in- 
genious aiTangement which constitutes the 
improvement engmfted on the old machine. 
The next question in order, in the examina- 
tion of the case, assuming that you may 
come to the conclusion that Carey was the 
inventor, is, whether or not he has forfeited 
his right to the invention, or has abandoned 
it to the public use. By the 7th section of the 
act of ilarch 3, 1839 (5 Stat. 354), it Is pro- 
j vided, that "every person or corporation who 
has, or shall have, purchased or constructed 
any newly-invented machine, manufacture or 
composition of matter, prior to the applica- 
tion by the inventor or discoverer for a pat- 
ent shall be held to possess the right to use, 
and vend to others to be used, the specific ma- 
chine, manufactm-e or composition of matter 
: so made or purchased, without liability there- 
for to the inventor, or any other pereon in- 
terested in such Invention; and no patent 
shall be held to be invalid by reason of such 
purchase, sale or use prior to the application 
for a patent as aforesaid, except on proof of 
abandonment of such invention to the public; 
or that such purchase, sale or prior use has^ 
.been for more than two yeai-s prior to such 
; application for a patent" The right to an in- 
vention may be forfeited or abandoned m two 
i ways: first, by using or vending the improve- 
;meut more than two years prior to the appli- 
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cation for a patent; and secondly, by a dedi- 
cation or abandonment of it to the public use. 
There may be an abandonment by the invent- 
or at any time, even Tvithui the two years 
before the application for his patent 

In the first place, the patentee may forfeit 
his right to the invention if he constructs it 
and vends it to others to use, or if he uses it 
publicly himself in the ordinary .way of a 
public use of a machine, at any time prior to 
the period of two years before he makes his 
application for a patent. That is, he is not 
allowed to derive any benefit from the sale 
or the use of his machine, without forfeiting 
his right, except within two yeai-s prior to 
the time be makes his application. In this 
case, the application by Carey was made on 
the 28th of April, iSiG. The two years would 
extend back to the 28tb of April, 1844, and 
the sale or use of the machine, in order to 
work a forfeiture of his right, must have 
taken place anterior to the latter period. It 
is not pretended that there was any sale of 
this improvement previous to that time; and 
hut one machuie had been previously con- 
structed. But it appears that this machine 
was used by Carey in 1843, in the business 
of threshing. This, unexplained, would oper- 
ate as a forfeitm-e of the right. It is claimed, 
however, that the machine was used in the 
fall of 1843 by Tvay of experiment and trial, 
with a view to ascertain whether it would 
meet the expectations of the discoverer, and to 
enable him to ascertain any defects in its 
operation or construction, so that he could 
remedy them before the application for the 
patent. It is also claimed that there were 
defects, and that material alterations were 
made in the spring of 1844, in the construc- 
tion of the second machine; that the two 
bevelled wheels driven by the bull pinions 
were too large, so large that they were ob- 
liged to be extended over the frame, which 
threw the gearing, and the arms to which 
the horses were attached, so high as to put 
the machine out of gear, by canting the ma- 
chinery; and that, to reliev^e this defect, the 
two bevelled wheels were reduced in the 
spring of 1844, and dropped down within the 
frame, so as to lower the gearing and arms. 
It is insisted, therefore, that the use in the 
faU of 1843 was by way of trial, and that the 
experiments resulted in a change in the con- 
struction of the machine. No doubt the view 
presented, if you think it sustained by the 
evidence, explains satisfactorily this previous 
use, and prevents its working a forfeiture of 
the right of the patentee. 

On the other hand, if the machine was com- 
plete when it was constructed in June, 1843, 
and if the patentee put it into public use, or 
put it in operation himself publicly, deriving 
profit from it, and havuig no view of further 
improvements or of ascertaining its defects, 
then, this use having occurred anterior to the 
two years, the effect would be to work a for- 
feiture. It is proper to say, however, that 
this ground of forfeiture is not favored in 
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law, but is regai-ded as being somewhat 
harsh in its operation on individual rights. 
The evidence, therefore, should be quite clear, 
that the use was not by way of experiment, 
or for the purpose of perfecting the machine, 
in order to justify the conclusion that the 
patentee had forfeited his right to the im- 
provement. 

Then, as to the point of abandonment. This 
is a difficult question, although somewhat 
connected with the one to which we have 
been directing your attention. An abandon- 
ment or dedication may occur within the two 
years, and at any time down to the procm*e- 
ment of the patent The mere use or sale, 
however, of the machine, within the two 
years, will not alone or of itself work an 
abandonment. Thei-e must be something 
more, because the 7th section of the act of 
1839 permits the sale or use by the patentee 
at any time within two years before his ap- 
plication, without its operating to invalidate 
his right The use or sale must be accom- 
panied by some declarations or acts going to 
establish an intention on the part of the pat- 
entee to give to the public the benefit of his 
improvement The question here is, whether 
there has -been shown any sw^h act or declara- 
tion of Carey's prior to April, 1846. If the 
evidence leads you to this conclusion, then 
there has been an abandonment which oper- 
ates as a dedication of the invention to the 
public, and bars the claim of any one undei* 
the patent 

It is insisted, on the part of the defendant, 
that the patentee should be bound by his dec- 
larations; and evidence has been given that, 
on several occasions, he expressed a detei*- 
mination not to take out a patent, but to let 
the public have the invention. Undoubtedly, 
a person acting on those declarations, who 
has constructed a machine and put it in op- 
eration, would not be liable to the patentee, 
or to any one holding under him, for an in- 
fringement, because Carey, having led the 
defendant by his declarations, to believe that 
he had a right to construct and put in opera- 
tion the machine, without exposing himself 
to responsibility, would he estopped from aft- 
erwards denying the license thus given. But 
that is a different principle, and is founded 
on a different consideration, from the one 
that gives to these declarations of Carey's 
the effect of a dedication of the improvement 
to the benefit of the public. We think he is 
entitled to the locus penitentise, and that 
there must be something more than mere 
words, to fasten on him the intention which, 
in judgment of law, would work an abandon- 
ment of his invention. There must be acts. 
The invention is the property of Carey, as 
much as the stock on his farm, or the furni- 
ture in his house, and the mere expression of 
an intention not to take measures for the 
purpose of securing to himself the exclusive 
enjoyment of this property, or the mere dec- 
laration of an intention to dedicate it to the 
public, cannot be regarded as equivalent to 
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an actual dedication. This abandonment or 
dedication, too, operates in the nature of a 
forfeiture of a right, which the law does not 
favor, and which should be made out beyond 
all reasonable doubt. 

The only remaining question is as to the 
damages. This assumes, in the first place, 
that you will find that Carey was the first 
and original inventor; and, in the next place, 
that he has not forfeited or abandoned his 
right to the public. The general rule is, that 
the plaintiff, when he has established a right 
to recover, is entitled to all the actual dam- 
ages which he has sustained in consequence 
of the infringement of his patent, as contra- 
distinguished from exemplai'y, vindictive and 
punitive damages. These are not to be taken 
into consideration in patent cases- 
One mode of arriving at the actual dam- 
Jiges is, to ascertain the profits which the 
plaintiff derives from the machines which 
he manufactures and sells, and which have 
been made and sold by the defendant. This 
mode is founded on the presumption of law, 
that if the defendant had not been wrongful- 
ly concerned in the manufacture of the ma- 
chines, those persons who procured them 
from him would have applied to the patentee 
or assignee for them. 

Another mode, and the one resorted to par- 
tially in this case is, to ascertain the profits 
which the party infringing has derived from 
the use of the invention or the construction 
of the machines; because, whatever, profits 
he has derived h.ave arisen from the wrong- 
ful use of the invention, and belong to the 
real owner of the machine. This measure ot 
damages, however, is not controlling, and 
ought not to be; because, a party concerned 
in infringing a patent stands in a different 
position from the patentee, not having been 
previously subjected to the expense and labor 
to which the latter is frequently exposed in 
the process of invention and experiment 
Hence, the person who entei-s upon the busi- 
ness without previous expense, may very 
well afford to sell machines at less profit 
than the patentee. The latter must have his 
profit, not only for the expense of putting in 
operation the improvement, but by way of 
indemnity for the previous time, labor and 
money which he has been obliged to bestow 
on the invention. He must, therefore, charge 
a higher price, to cover these gi-eater expen- 
ses. Thus, profits which the party infringing 
might be satisfied with, and which would af- 
ford him compensation, would not afford in- 
demnity to the patentee. If, therefore, on 
looking into the profits made by the defend- 
ant, the jury shall be of opinion that they do 
not correspond with the fair profits which 
the plaintiff, if left alone, would have re- 
alized, they are not bound by the measure of 
the profits of the defendant, but have a right 
to look to the profits which the plaintiff or 
the patentee would have made under the cir- 
cumstances, if not interfei*ed with. It is ad- 
mitted that the defendant made forty-two 
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■! machines within the time for which the- 
I plaintiff is entitled to recover, if at all, and 
your inquiiy will be as to the profits which 
the plaintiff would have derived from those 
machines if they had not been manufactured 
by the defendant. You will thus approxi- 
mate to the actual damages which the plain- 
tiff has sustained, and you will add interest 
from the commencement of the suit. 

S'>345"'"^ ^ound a verdict for the plaintiff, for 
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PITTS et al. v. HALL. 

[3 Blatchf. 201.] i 

Circuit Court, N. D. New York. Oct., 1854. 

Patexts— Agreement for Isterest in Renewai, 
—CoNSTBUCTios: —Joist Patextees — Sai.e 

WITHOUT Authority op Co-Owxer. 
I. "Where a patentee, in 1846, made an agree- 
ment with a person, that, in ease of the re- 
newal of the patent, or of the obtaining of 
oUier or further letters patent for the invention, 
atter the expiration of the existing patent, such 
person should have a certain undivided inter- 
est m the rights that should be secured by the 
further or renewed letters patent: Held, that 
the parties had in view an extension of the 
SH^J^e^^-^^J t^^e 18th section of the act of Julv 
4, 18d6 (o Stat. 124). 

[Cited in Hodge v. Hudson River B, Co., 
Case No. 6,559.] 

2. A, and B. were joint patentees. A. assign- 
ed to B. his right for New York. B. then as- 
signed to O. the undivided half of the patent 
for New York, and agreed with C. that, in case 
ot the extension of the patent, C. should have 
and be entitled to the undivided one-fourth of 
the patent for New York on paying to B. the 
prouprtional one-fourth part of the e.xpenses of 
obtaining the extension, that is, to be propor- 
tioned as the value of the right for New Yorli 
should be to tliat for the rest of the United 
Mates, and 0. to pay the one-fourth part of 
the proportion for New York. The agreement 
was recorded. The patent was extended, and. 
after tiie extension, 0. requested B. to inform 
him what the expenses of obtaining the exten- 
sion had been, and offered to pay him the pro- 
portion of expenses mentioned in the agreement 
to be paid to B. by C B. refused to inform 
O. what the amount of the expenses had been 
U was ignoi-ant of the amount, and B. knew 
the fact G. then went on, after the extension, 
to work under the patent, and was sued for 
infringement by A. and B. O. pleaded specially 
the above matters: Held, on demurrer to the 
plea, that the agreement was a valid executory 
agreement, entitling O. to the undivided inter- 
est m the extended patent, on the performance 
of the condition precedent as to the payment of 
the specified portion of the expenses of obtain- 
ing the extension. 

^^C?'^66 N^Y'463'i ^^""'''' ^''^^^^^ Manufg 

3. Whether the terms of the agreement are 
words of grant and conveyance, and whether 
the agreement would be a sufficient assignment 
of the undivided interest in the extension if 
the condition precedent had been performed 
quere. * 

4. The offer by C. to perform the condition 
precedent, did not vest in C. the undivided 
interest m the extension, and the plea was bad 



1 [Reported by Samuel Blatehford, Esq., and 
here reprinted by permission,] 
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5. Semble, that the plea would he had, even 
if the undivided interest in the extension had 
vested in O. 

6. The relation of copartners does not exist 
between joint patentees, or between one of two 
joint patentees an-d the assignee of the otner. 
The parties are simply joint owners or tenants 
in common, like the joint owners of a chattel. 

7. One joint owner of a patent for a machine 
can use and sell machines made accordmg to 
the patent, only in respect to his own right. 
If he uses or sells them without the anthonty 
of his co-owner as respects the right of the lat- 
ter, he is liable to an action by such co-owner 
for an infringement of the patent. 

[Cited in May v. ChafEee, Case No. 9,332; 

Dunham v. Indianapolis & St. L. K. <-o.. 

Id, 4,151; Herring v. Gas Consumer s Ass n, 

9 Fed. 557.] 
[Cited, contra, in Carter v. Bailey, 64 Me. 

464.1 

8. In such action, the plaintifE may recover 
his actual and proper damages, proportioned to 
the value and extent of Ms undivided interest, 
witliout regard to the amount which his co- 
proprietor has received by means of tne in- 
fringement. 



This was an action on the ease for the in- 
fringement of lettei-s patent [No. 5421 gi-anted 
to the plaintiffs [John A. and Hiram A. Pitts] 
in the year 1837, and extended for seven 
years, in 1851, under the ISth section of the 
act of July 4, 1836 (5 Stat. 124). The declara- 
tion alleged that the defendant [Joseph HaliJ 
had, unlawfully and without the consent of 
the plaintiffs, made, used, and vended to oth- 
ers to be used, large numbers of the ma- 
, chines patented to the plaintiffs, in violation 
'■■of the exclusive right granted to the plam- 
tiffs by the letters patent and the extension 
thereof. The defendant pleaded the general 
issue, and also a special plea, in whicli he set 
up that the plaintiff Hiram A. Pitts, after 
the gi-anting of the letters patent and dur- 
ing their original term, assigned to the plain- 
tiff John A. Pitts, all his title to the patent 
and the rights hereby secured, for the states 
of New York and Michigan; that thereafter, 
and in the year 1846, John A. Pitts did, by 
an agreement in ^nriting, transfer to the de- 
fendant the one equal undivided half part of 
all the rights secured by the patent for the 
states of Michigan and New York; and that 
it was, by the agreement, agreed by John A. 
Pitts with the defendant, that in case of the 
renewal of the patent, or of the obtaining of 
other or further letters patent for the inven- 
tion, after the expiration of the existing pat- 
ent, the defendant should have and be enti- 
tled to the equal undivided fourth part of all 
the rights and benefits that should be se- 
cured, by such further or renewed letters 
patent, for the states of New York and Michi- 
gan, on paying to John A. Pitts the propor- 
tional one-fourth part of the expenses of ob- 
taining the further or renewed letters patent 
—that is to say, to be proportioned as the val- 
ue of the right for the states of New York 
and :viichigan should be to that for the other 
states and territories of the United States; 
and the defendant to pay the one-fourth part 
of the proportion for the states of New York 
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and Michigan. The plea also set forth, that 
the agreement had been duly recorded in the 
patent office at Washington; that, immedi- 
ately after the extension of the patent, the 
defendant called upon and saw John A. Pitts, 
and requested him to Inform him, the defend- 
ant, what the expenses of obtaining the ex- 
tension of tlie patent had been, and stated to 
him, in substance, that he was ready and will- 
ing, and then and there offered, to pay him 
the proportion of expenses mentioned in the 
agreement to be paid to John A. Pitts by the 
defendant; that John A. Pitts then and there 
declined and refused to inform him what the 
amount of such expenses had been, although 
the defendant then Tvas and ever since had 
been ready and willing to pay John A. Pitts 
his just proportion of said expenses; that 
the defendant was wholly ignorant, at the 
time, of the request and offer to pay, and still 
was ignorant, of the amount of expenses of 
obtaining the- extension, which ignorance of 
the defendant was, at said time, well known 
to John A. Pitts; and that John A. Pitts so 
declined and refused to make known the 
amount of such expenses to the defendant, 
with a view to put it out of the power of the 
defendant to pay him the just and proper pro- 
portion of the expenses, according to the 
terms of the agreement. To this plea there 
was a general demun-er and a joinder. 



William F. Cogswell, for plaintiffs. 
Alvah Worden, for defendant 

HALL, Disti-ict Judge. It was urged, upon 
the argument of the demurrer, that the agree- 
ment set forth in the plea did not upon any 
fair construction of its terms, give, or pro- 
vide for giving, to the defendant any inter- 
est in the extended patent; and that the 
words used, though proper and apt were 
none of them proper or apt words to confer 
any interest in the extended patent But I 
cannot doubt that the parties intended, by 
the language used, to refer to and provide for 
an extension of the patent under the gen- 
eral patent law. The term "renewal" was, 
in my judgment a proper and apt word for 
that purpose. The 18th section of the act of 
July 4, 1836 (5 Stat 124), under the authori- 
ty of which the extension was granted, de- 
clares that in the cases provided for in that 
section, "it shall be the duty of the commis- 
sioner to renew and extend the patent hy 
making a' certificate thereon of such exten- 
sion, for the term of seven yeai-s from and 
after the expiration of the first term;" and, 
also, that "the benefit of such renewal shall 
extend to assignees and grantees of the 
right to use the thing patented, to the extent 
of their respective interests therein." The 
parties have, therefore, followed the lan- 
guage of the statute, and the renewal or ex- 
tension of the patent under the section just 
referred to, was clearly within the contem- 
plation and intention of the parties in mak- 
I ing the agreement 
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The agreement set fortli in the plea must, 
therefore, be considered as a valid executoiT 
agi;eement, entitling the defendant to the un- 
divided interest in the extended patent, up- 
on the pei-formance of the condition preced- 
ent m that agreement mentioned. It may 
perhaps, be doubtful, whether the terms of 
the agreement are not words of gi-ant and 
conveyance, and whether the agreement it- 
self, even under the provisions of the patent 
law, would not have been a sufficient assign- 
ment of the interest to which it relates, if the 
condition precedent-the payment of the spe- 
cified proportion of the expenses of obtaining 
the extension— had been performed. With- 
out discussing this question, I shall pass to 
another, which would necessarily arise in 
case it should be held to be a present grant 
upon a condition precedent. 

If the agreement is a present grant upon 
condition, the condition is confessedly a con- 
dition precedent It is a condition which the 
defendant may or may not pa-form, at his elec- 
tion; and, by its express tei-ms, no interest is 
to vest until the condition is performed. Itis, 
however, contended, that the plea shows a 
readmess and an offer to perform; that the 
performance of the condition by the defend- 
ant was prevented by the wrongful act of the 
plaintiff John A. Pitts; and that the grant 
has therefore become absolute, and the undi- 
vided interest in the patent completely vest- 
ed in the defendant. 

If it be admitted that the offer to perform, 
and the conduct charged upon the plaintiff 
John A. Pitts, as stated in the plea, are suffi- 
cient to enable the defendant to bring his 
action for a breach of the agreement^ it does 
not necessarily follow that the grant has be- 
come absolute, so as to vest in the defendant 
the right granted upon the condition stated. 
The defendant may have done all that he 
can be legally required to do, to entitle him 
to bring his action and recover damages for 
the non-performance of the agreement on the 
part of the plaintiff John A. Pitts; or to en- 
title him to file his 'bill, and obtain a decree 
for a conveyance of the specified interest, on 
paymg the proportion of the expenses re- 
quired to be paid by the terms of the con- 
tract. In the first case, the fact of the non- 
payment of the expenses would have its due 
weight, upon the question of the amount of 
damages to be awarded; and, in the second, 
the. decree, lite the grant or agreement^ 
would be conditional, and the now defendant 
would only have the benefit of such decree 
upon the payment into court, or to the op- 
posite party, of the amount of such expenses, 
to be ascertained under the direction of the 
coui-t But, if the matters set up in the plea 
are held to be a full defence to the plaintiffs' 
action, the plaintiffs may be turned out of 
court, and be charged with costs, and the 
plaintiff John A. Pitts may be wholly unable 
to obtain the payment of any portion of the 
expenses mentioned in the agreement. It is 
no answer to say that this. is not probable, 



[19 Fed, Gas; page 760] 



and that th6 damages which the plaintiffs 
seek to recover in this case are trifling and 
insignificant, compared with the value of the 
interest to which the defendant is entitled 
under the agreement. It might be other- 
wise; and, if the principle contended for is 
to be sunstained, it would equally apply in 
a case where the infringement had continued 
during the whole term of the extension, and 
the claim of the plaintiffs much exceeded 
the amount to be paid as a condition preced- 
ent to the vesting of the right The offer to 
perfonn the condition precedent has not, in 
i my opinion, given effect to the grant, if 
grant it be, so as to vest the undivided' in- 
terest; and, on this ground, the plaintiffs ai-e 
entitled to judgment on the demurrer. 

But I am inclined to tliink that the plea 
IS bad upon another ground, and that the 
plaintiffs would be entitled to judgment even 
If the undivided one-fourth interest in the ex- 
tended patent had actually vested in the de- 
fendant. The rights of joint patentees, or of 
assignees of undivided interests in a patent 
as against each other, in respect to the mak- 
mg, using, and vending the patented inven- 
tion, have not, so far as I have been able to 
discover, been discussed by any elementary 
writer or in any reported case. The counsel 
on the argument of the demurrer in this case' 
declared the question to be an embarrassing 
one, which had never been decided; and 
without intending now to express an opinion 
by which I shall feel bound, if, upon a fur- 
ther discussion of the question, a different 
conclusion shall be reached, I propose to put 
upon paper for further use the result of my 
reflections upon it, in the hope that the at- 
tention of parties interested may be attract- 
ed to the subject, and that the question may 
be brought before the supreme court of the 
United States for adjudication. 

In the case of joint patentees, where no 
agreement of copartnership exists, the relation 
of copartners ceitainly does not result from 
then- connection as joiat patentees; and, when 
one joint owner of a patent transfers his un- 
divided interest to a stranger, the assignee 
does not become the partner of his co-proprie- 
tor. In both cases, the parties interested in 
the patent ai'e simply jomt owners, or tenants 
in common, of the rights and property secured 
by the patent; and their rights, powers, and 
duties, as respects each othei-, must be sub- 
stantially those of the joint owners of a chat- 
tel. 

Part owners of goods and chattels are either 
jomt owners or tenants in common, each hav- 
ing a distinct, or at least an independent, al- 
though an undivided interest in the propeily 
Neither can tiunsfer or dispose of the whole 
property; nor can one act for the other in 
relation thereto, but merely for his own share 
and to the extent of his own several right and 
interest; and, at common law, the one had no 
action of account against the other, for his 
share of the profits derived from the common 
propeiiy. Story, Partn. § 89, 
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A personal chattel vested in several different 
-proprietors cannot possibly be enjoyed advan- 
tageously by all, without a common consent 
^nd agreement among them. To regulate* 
their enjoyment in case of disagreement, is 
-one of the hardest tasks of legislation, and it 
is not without wisdom that the law of Eng- 
land and of this countiy in general declines to 
interfere in their disputes, leaving it to them- 
•selves either to enjoy their common property 
' by agreement, or to suffer it to remain unen- 
joyed, or to perish by their dissension, as the 
best method of forcing them to a common 
consent for their common benefit Abb. Shipp. 
-98. 

It is well settled, that a destruction or sale 
•of the joint property by one of the part own- 
ers, authorizes his co-proprietor to maintain 
trover for the convei-sion. 2 Kent, Comm, 
<Sth Ed.) 351, note. But, on such a sale, only 
the right of the pai'ty who mates the sale 
passes to the purchaser; and the purchaser 
becomes a tenant in common with the owner 
■of the remaining interest, unless and until the 
•latter confirms the sale, or recovers the value 
•of his share fi'om the wrong-doer. 

The principles of these doctrines are, it 
strikes me, applicable to the case of the joint 
-ownership of patent rights. The grant of the 
exclusive right to make, use, and vend to 
othei-s to be used, is to the patentees jointly 
«.nd not to either severally. The right, the 
property secured by the patent, may be grant- 
>ed to others by license or assignment, or by 
the sale of machines by the patentees jointly; 
^and a license or assignment or sale of a ma- 
■chine by them, is a transfer, pro tanto, of the 
property secured by the patent. One joint 
•owner can legally grant, assign, license, or sell 
■only in respect to his own share or right. He 
-cannot sell and give a good title to his co- 
-owner's right, for the same reason that one 
.joint owner of a chattel cannot ti'ansfer the 
share of his co-proprietor. And, if he appro- 
priates any poition of the exclusive right or 
-common property to his separate use or bene- 
fit, by either the use or the sale of the pat- 
•ented machine, he does what is in principle 
the same as the conversion, by destruction or 
■sale, of the joint propeity by a tenant in com- 
mon, which authorizes his co-tenant to main- 
tain trover. 

I can see no objection in principle to the 
•doctrine, that the joint owner of a patent can 
sustain his action for an infringement agamst 
Tais co-owner, in which he can recover his ac- 
tual damages, according to his intei-est in the 
patent. His rights are invaded by the act of 
bis co-proprietor, and he is entitled to his legal 
•remedy. This invasion is tortious, and no ac- 
tion founded upon a contiact can be sustained, 
unless this tort Is waived, and the tortious 
.act confirmed; for, no contract exists, upon 
■which such an action can be founded, without 



such waiver and confirmation. The injuiT is 
a violation of the exclusive right secured by 
the patent; and, for this injmy, the action for 
an infringement is the appropriate remedy, 
and one which enables the court, without the 
violation of legal principles, and in the most 
direct and convenient mode, to do justice be- 
tween the paities. In such an action, the 
plaintiff may recover, as he should, his actual 
* and proper damages, proportioned to the value 
and extent of his undivided interest In the 
exclusive right, without regard to the amount 
which his co-proprietor has received by means 
of the infringement. And there is certainly 
nothing in the language of the statute which 
authorizes this form of action, or rather recog- 
nizes it, for this form of action was given by 
the common law (Curt. Pat. §§ 257, 25S), to 
prevent the action from being sustained in 
such a case; for, the action on the ease, un- 
der the fourteenth section of the act of 1836, 
may be brought in the name or names of the 
person or persons interested, whether as pat- 
entees, assignees, or grantees of the exclusive 
right within and throughout a specified part 
of the United States. Indeed, no satlsfactoiy 
reason is perceived for holding that the part 
owner of a patent right cannot, like the part 
.owner of a chattel, have Ms remedy, by -an 
action on the case, against his co-proprietor, 
for the exclusive appropriation of the joint 
property, in the same form as though the 
plaintiff were the sole owner, and the de- 
fendant a stranger; the reduction of the 
amount of damages to be recovered, to a pro- 
portionate share of the value of the property 
appropriated, being, in both cases, the natural 
and necessary consequence of the partial own- 
ership by the wrong-doer. 

In the case of the joint owners of a patent 
right, the ordinary action for an infringement 
Is, It appears to me, the most appropriate and 
simple remedy, even if an action of accoimt 
could be sustained. In an action of accoimt, 
the amoxmt of profits received by the joint 
owner would ordinarily determine the aggre- 
gate sum of which the plaintiff would recover 
his just ]&roportIon. And, It might well hap- 
pen, indeed It would most usually be the case, 
that the sums received by the joint owner 
would be either much more or much less than 
the actual damages sustained by the injured 
party. The 'party selling territorial rights, or 
granting licenses, or selling machines, might 
wilfully or systematically sell the right at an 
insignificant price, and certainly this conduct 
on the part of the wrong-doer should not, and, 
in the appropriate form of action, would not, 
reduce the recovery of the party Injured. 

The plaintiffs m\ist have judgment on the 
demurrer, with 'leave to the defendant to 
amend on payment of costs. 

DFor other cases involving this patent, see 
note to Pitts V. Wemple, Case No. 11,194.] 
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Case No. 11,194. 

PITTS V. AVEMPLE. 

[1 Biss. 87; 5 Fish. Pat. Cas. 10.] i 

Circuit Court, N. D. Illinois. Dec, 1855. 

Patents — Coxstructiox — Non'Cseu of Patented 

ISVESTION — PkIOB MaCHIXE — ^UTILITY. 

1. The claims of a patent are to be construed 
with reference to the state of the art at the time 
of the invention, 

[Cited in Johnson v. McCahe, 37 Ind. 538.] 

2. The whole patent, including the specifica- 
tions and drawings, is to be taken into considera- 
tion, but we look only at them for the purpose 
of placing a proper construction on the claim. 

3. The invention set forth in the first claim of 
Pitts' patent consists in the peculiar construc- 
tion of the apron and of its use in the machine, 
and operating substantially as described. It 
does not consist of an endless apron merely, or 
of an endless apron divided into troughs or 
cells merely, but of the apron as it is described 
operating in the machine substantially as de- 
scribed, that is, such an apron in such a machine. 

4. It is not necessary that a prior machine 
should have been actually used for the purpose 
contemplated, but it must have been capable of 
such use, and a mechanic of competent skill 
should be able in the then state of the art to 
construct the machine, so as to produce the re- 
sult, from an inspection of the specification and 
drawings. 

[Cited in Stitt v. Eastern R. Co., 22 Fed. 651.] 

5. A man may obtain a patent for an inven- 
tion and let it lie in the patent ofiice without use, 
and no one else would have the right to use such 
invention because it is his property. 

6. Still in ascertaining whether the machine is 
capable of use, it may be important to know that 
the inventor had never made or used the ma- 
chine, because the presumption is, that a person 
obtains a patent for something practical, and not 
for a mere experiment. 

7. The question is not whether the apron of 
the defendant's machine operates as perfectly as 
the apron of the plaintiff's machine, but wheth- 
er it is the same in principle or not. 

8. By the principle of a machine or improve- 
ment, is to be understood, the peculiar mode, 
manner or device by which the proposed result 
or effect is produced. 

9. The superior utility of the defendant's ele- 
vator, is not of itself a certain test upon the 
question of identity, because the defendant's 
machine might contain the whole substance of 
the plaintiff's and something in addition, and 
the addition would not prevent it from being an 
infringement. 

[Cited in Pacific Cable Ry. Co. v. Butte City 
St. Ry. Co., 55 Fed. 763.] 

This was an action on the case tried by- 
Judge DRUMIIOND and a juiy, for the in- 
fringement of a patent issued to Hii-am A. 
and John A. Pitts, December 29, 1837 [No. 
542], and assigned to plaintifC for "a new and 
useful improvement in machines for thresh- 
ing and cleaning grain." The specification 
of Pitts set forth that the inventors "had in- 
vented a new and improved combination of 
machineiy far separating grain from the 
sti-aw and chaff as it proceeds from the 
threshing machine." The chief feature in 

1 [Reported by Josiah H, Bissell, Esq., and by 
Samuel S. Fisher. Esq., and here compiled and 
reprinted by permission.] 



their invention consisted in an endless belt 
or apron, proceeding from the threshing ma- 
chine to the fan-mill, -which was of a pe- 
culiar construction. The apron was provid- 
ed with a sei'ies of narrow wooden compart- 
ments, of a sufficient height above the apron 
to permit the grain, which was sepaiuted. 
from the straw and chaff by the agitation of 
the machine when in operation, to fall 
through into the cells. By this means the- 
stiuw and chaff were cari'ied along on the 
tops of the boxes, and kept from being com- 
mingled with the grain below, until, by the- 
action of the machine, the compartments 
were carried forward and emptied the sep- 
arated grain into tlie fan-mill, and the straw 
and chaff passed off over the end of the- 
apron. Previous to the invention of the 
plaintiff, an endless apron with cells or buck- 
ets, had been used as a carrier, or elevator, to 
carry flour and other materials from one point 
to another. The defendant put in evidence- 
a patent issued to Samuel Lane, April 0,. 
1831. The Lane patent contained an endless 
apron proceeding from the threshing ma- 
chine to an endless sieve. The Lane apron- 
had no compartments or cells, but was a. 
smooth apron, and was used in his machine- 
to carry forward the threshed grain as it 
came from the thresher, mixed with the 
straw and chaff to an endless sieve, by the 
agitation of which sieve the grain was sep- 
arated from the straw and chaff, which lat- 
ter were east off over the end of the sieve,, 
while the sifted grain was conducted from, 
the sieve to the fan-mill. In the defendant's- 
machine there was also an endless apron,, 
which cari'ied the threshed grain to a pecu- 
liarly constructed sieve, secured to "Wemple 
by letters patent, granted July 13, 1844, and 
the sifted grain was conducted from the- 
sieve to the fan-mill. It further appeared 
that the defendant had sometimes used slats- 
about half an inch in thickness, nailed to 
the apron, and placed about a foot apart, to- 
give it stiffness and prevent it from sagging 
at the sides. In addition to these features, 
of the machine, there was what was termed 
a side elevator in the Pitts machine, which, 
constituted the fourth claim of the patents 
This consisted of a larger sieve extending 
beyond the upper sieve, into which the light 
grain or tailings which pass over the sieve- 
was received, and from which lower sieve It 
was conducted through a shoe underneath, 
and a spout to an elevator by which it was- 
taken up and emptied into the upper sieve 
of the machine, for further sifting. In the- 
Wemple machine there were also a lower 
projecting sieve and shoe and spout, through 
which the grain received by them was pour- 
ed into a side elevator, and was carried for- 
ward and emptied into the thresher of the- 
machine. The claims of the plaintiff's pat- 
ent are set forth in the chai-ge of the court. 

Chickering & James, for plaintiff. 
E. C. Lamed and Grant Goodrich, for de- 
fendant. 
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DRUMMOND, District Judge (charging ju- 
ry). This is an action brought by the plain- 
tiff to recover damages from the defendant 
for the infringement of letters patent grant- 
ed by the United States to Jolm A. Pitts and 
the plaintiff, and of which the latter is as- 
signee for Illinois. 

In the present trial, the discussion has 
been brought -within a verj- narrow compass: 
that is, first, the extent and nature of the 
claims contained in a patent of the plaintiff; 
and, second, the infringement of those claims 
by the defendant, both of which are resolved 
into the last jioint, that is, whether the de- 
fendant has been guilty of a violation of the 
plaintiff's patent 

The validity of the plaintiff's patent has 
not been questioned at the present trial. It 
is admitted that as properly limited and in- 
terpreted, it is valid. Testimony has been 
introduced to prove the state of the art at 
the time, and this is always necessary, be- 
cause the claims in the patent are to be con- 
strued with reference to the state of the art 
at the time of the invention. It is with this 
view that the Lane patent has been intro- 
duced, and has been allowed to go before 
you. 

The court is of opinion now, as it always 
has been, that the Lane patent, even if it 
covered a practical improvement in the ma- 
chine for threshing and cleaning grain, may 
be permitted to stand, without impairing the 
just claims of the plaintiff, for reasons that 
will be briefly stated hereafter. 

The patent law requires the inventor to set 
forth the nature and extent of his discovery, 
so that, by referring to his letters patent, a 
mechanic of competent skill may be able, in 
the state of the art as then \mderstood, to 
construct the machine or improvement, if the 
invention relate to a machine. And he must 
particularly specify and point out the part, 
improvement, or combination which he 
claims as his own invention or discovery. 
He is restricted to this claim. It is true that 
the whole patent, including specifications 
and drawings, is to be taken into considera- 
tion, but we look at them only for the pm:- 
pose of placing a proper construction upon 
the claim. 

Guided by these principles, let us look into 
the plaintiff's patent 

The patentees set out with declaring that 
they have invented a new and improved com- 
bination for separating grain from the straw 
and chaff as it proceeds from the threshing 
machine. This they declare to be their in- 
vention. They then minutely and particular- 
ly describe this new and improved combina- 
tion of machinery for accomplishing that re- 
sult After this description, they comply 
with the demands of the law, by setting 
forth their claims, which have been classified 
as follows: 

They claim: First The construction and 
use of an endless apron, divided into troughs 
or cells in a machine for cleaning grain, op- 



erating substantially in the way described. 
Second. The revolving rake, for shaking out 
the straw, and the roller for throwing it off 
the machine, in combination with such a re- 
volving apron as set forth. Third. The 
guard slats in combination with a belt 
(apron) constructed substantially as above 
described. Fourth. The combination of an 
additional sieve and shoe with the elevator 
for carrying up the light grain, in the man- 
ner and for the purpose set forth. 

If we take these four claims and apply 
them to the description of each, as contained 
in the specifications, drawings, &c., we shall 
eleai-ly understand the nature and effect of 
each distinct claim. 

The only thing that is claimed as new, is 
the construction and use of the apron, and 
that is claimed in the machine as described. 

All the other claims consist of combina- 
tions of parts with each other. 

As to the first claim, I agree with all the 
courts that have had this patent before them. • 
It consists in the peculiar construction of 
the apron, and its use in the machine, and 
operating substantially as described. 

It does not consist of an endless apron 
merely, nor of an endless apron divided into 
troughs or cells merely, but of the apron as 
it is described, operating in the machine sub- 
stantially as described, that is, such an 
apron in such a machine. 

And here may be shortly stated the rea- 
son why the patent of the plaintiff may be 
sustained, notwithstanding the Lane patent 
may be considered valid; and it is because 
of the construction which is given to this 
first claim of the plaintiff. Lane only used 
an endless apron for the purpose of carrying 
the grain and straw to a sieve or rake, which 
connected with a fan-wheel. Lane's apron 
was a smooth apron, used only for the pm'- 
pose of cari-yhig forward the grain and 
straw. It was not constructed for, nor did 
it operate as a separator of the grain 'from 
the straw as it proceeds from the threshing 
machine. If the plaintiff's apron was con- 
structed for that purpose only, and operated 
only to produce such a result,— on the sup- 
position that the Lane patent is valid,— his 
patent would be void. But it is because the 
apron, with its appliances and combinations, 
the moment the grain and straw and chaff 
proceed from the threshing machine, pro- 
duces the process of separation, and thus has 
a different ofBce or function from that of 
Lane's apron, that the plaintiff's first, second, 
and third, claims can be considei'ed valid. 

If the apron of the plaintiff's machine is not 
constructed for that purpose, and does not 
produce that result,— that of separation,— then 
these first three claims can not be sustained ■ 
consistently with the validity of Lane's pat- 
ent 

But it is said that Lane's patent can have 
no influence in this case, because his machine 
was not a practicable machine. 

This may be true, and still it can not be dis- 



PITTS (Case No. 11,194) 



[19 -Fed. Cas. page 764j 



puted but tliat Lane invented the combination 
of an endless apron -with a threshing machine, 
iind a winnower for the pm-pose of canying 
the straw and gi-ain from the one to the other, 
and any one would have the right to use such 
an apron as that of Lane's for a similar pur- 
pose, and hy other machinery or improvements 
(not including that of the plaintiff's) he might 
have a practical machine, and by so doing, 
he would not infi-inge as to the plaintiff's 
apron. This is so, because the machine of 
Lane might not have been practicable, from 
some other defect in the machine which had 
nothing to do with the office of the apron as a 
conveyer or carriex'. 

Whether Lane's machine was a practicable 
machine, is a question of fact for the jury. 
It is not necessaiy that it should have been 
actually used for the pm-pose contemplated, 
but it must have been capable of such use, 
and a mechanic of competent skiU should be 
able, in the then state of the art, to constnict 
• the machine so as to produce the result from 
a. mere inspection and examination of the 
specifications, drawings, &c.; that is, from 
the lettei's patent. 

A man may obtain a patent for an invention, 
and let it lie in the patent office without use, 
and no one else would have the right to use 
such invention because it is his property; but, 
while this is true, as a matter of law, still in 
ascertaining whether the machine is capable 
of use, it may be important to know that the 
inventor had never made or used the machine, 
because the presumption is, that a pei-son ob- 
tains a patent for something practical, and not 
for a mere experiment. 

It need not be a veiy useful or profitable ma- 
chine, but it must be capable of some use not 
mischievous, injurious, or immoral. 

If the defendant has used any one of the 
fom* claims contained in the plauitiff's patent, 
then he is guilty of an infringement, and 
whether he has or not is. a question of fact for 
the jury to detei-mine; but in order to consti- 
tute an infringement there must have reen tne 
use of the whole of one or more of the claims— 
that is, the whole combination of one of the 
claims. This part of the controversy" has been 
brought within somewhat narrow limits under 
the law, which it is the duty of the court to 
declare to you. 

As to the first three claims of the plaintiff, 
there can be no infi-ingement of either of these 
claims, unless the defendant has used the 
apron of the plaintiff's machine. The reason of 
that rule is this: his first claim is for the apron 
as used and operated and constructed. Of 
course to infringe that claim the plaintiff's 
apron must be used by the defendant. 

The second claim is not for the revolving 
rake alone, nor for the roller alone, but for 
them in combination with such a revolving 
apron as set forth. The revolving apron as de- 
scribed is of the essence of this claim, and 
there can be no infringement of this claim un- 
less the defendant has used the plaintiff's re- 
volving apron. 



The third claim is not for the guard slats 
alone, but for the guard slats in combination 
with the apron constructed substantially as 
described. The apron is an essential part of 
this claim, and there can be no infringement 
unless the apron of the plaintiff has been 
used by the defendant. 

The defendant's counsel have chosen to rest 
the defense, as to this part of the case, upon 
the poiQt, as they allege, that the defendant 
has not used the apron as described in the 
plaintiff's patent 

If he has used the plaintiff's apron as de- 
scribed and claimed, it is conceded the de- 
fendant has infringed. Whether the defend- 
ant has used the apron of the plaintiff's ma- 
chine, as described, is a question of fact for 
the jury to determine. The thing for you to 
decide is whether the endless apron, as used 
by the defendant in his machine, is constructed 
substantially like that of the plaintiff's ma- 
chine, and opei-ates substantially in the same 
way to produce the same result. It is not 
whether the apron of the defendant's machine 
operates as perfectly as the apron of the 
plaintiff's machine, but whether it is the same 
in principle or not. And by the principle of 
a machine, or improvement of a machine, as 
used by us here, is to be understood the pecul- 
iar mode, manner, or device by which the pro- 
posed result or effect is produced. 

With this rule in view, as a guide to them, 
the jury wiU consider the evidence, and foi-m 
their conclusions as to whether the apron of 
the defendant's machine acts upon the same 
principle as that of the apron of the plaintiff's 
machine. If it does, then the defendant is 
guilty as to this pai-t of the case, otherwise 
not. The point is, whether the defendant has 
in the use of his apron, availed himself of the 
plaintiff's invention, as contained in his pat- 
ent If he has, no change of form merely 
will prevent it from being an infringement; 
but if thei'e is a change in substance and prin- 
ciple, then there is no infringement 

Much has been said on both sides as to the 
slats which are found in the defendant's 
apron. It is for you to determine whether, 
by being placed there, it causes the apron of 
the defendant's machine to operate in sub- 
stantially the same way, and to produce sub- 
stantially the same result as that of the 
plaintiff. 

The main point as to this is, whether it is 
a mere colorable alteration of the plaintiff's 
apron in this respect. 

The fact that some separation takes place 
in the defendant's apron, of the gi-ain from 
the sti-aw, as it moves with the apron, will 
not constitute of itself an infringement of 
the plaintiff's patent in this particular. 

Such separation may be a mere incident of 
the motion of the machine. It is probable, 
judging from the testimony, that an inciden- 
tal separation takes place on Lane's apron as 
it carries the grain and straw from the 
threshing machine to the sieve, as described 
in his patent, and yet as already stated, ad- 
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mitting Lane's patent to be valid, tlie claim 
of the plaintiff's patent for the apron is uot 
invalidated. 

The main point, I repeat, is, do the aprons 
of the plaintiff's and defendant's machine 
operate substantially and in principle alike? 

The foregoing remarks have been chiefly 
confined to the first three claims in the plain- 
tiff's patent, because they all depend upon 
the use of the plaintiff's apron by the defend- 
ant. 

We •will now proceed to the last claim in 
the plaintiff's patent. 

As already intimated, the defendant may 
not have violated any one of the first three 
claims, and yet he "svill be guilty of an in- 
fringement, if he has used the combination 
as described in the fourth claim. 

It remains, therefore, for you to consider 
whether the defendant has used this combi- 
nation of the plaintiff- 

And upon this part of the case, the counsel 
for the defendant have rested the defense up- 
on the point, as they allege, that the defend- 
ant has not used the side elevator of the 
plaintiff's machine as described in his patent. 
The facts on this point are not disputed; and 
it is for you to determine whether the change 
that is made in the elevator used by the de- 
fendant changes the principle upon which it 
operates. The plaintiff states, in the patent, 
the manner in which his elevator operates. 
He places one sieve beyond another into 
which the light grain, that may have passed 
over, may be received, passing through into 
a shoe underneath and out at a spout on an 
elevator which carries the light grain into 
the sieves again for a more effectual cleaning. 

It will thus be seen that the elevator of the 
plaintiff's machine takes the "tailings," as 
they have been called by most of the wit- 
nesses, and raises them upon a band of ele- 
vators, to be thrown upon a sieve to be re- 
cleaned. 

This is the description and result of his 
combination. And you will understand that 
the same rule applies here as in the other 
claim, that is, the whole combination of this 
Claim must be violated, and that the elevator 
is a material part of this claim, and we only 
consider the question of the elevator because 
the defendant's counsel rest their defense, in 
this respect, on the elevator. And it is true, 
in point of law, if the defendant does not use 
the elevator of the plaintiff's machine, as de- 
scribed in his patent, he does not infringe 
this claim. 

The elevator, which has been used by the 
defendant, takes the tailings and raises them 
upon a band of elevatoi-s, to be thrown upon 
the thresher for a more effectual thi-eshing 
as well as cleaning, and the question of fact, 
to be determined by you, is whether the de- 
fendant's method is substantially the same 
as that of the plaintiff's. 

The superior utility of the defendant's ele- 
vator is not, of itself, a certain test upon this 
question, because the defendant's naight con- 
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tain the whole substance of the plaintiff's 
and something in addition, and the addition 
would not prevent it from being an infringe- 
ment. 

For example, if the defendant's elevator 
took the tailings and carried them on the 
sieve, and after that did something in addi- 
tion which rendered it more useful than that 
of the plaintiff, that circumstance would not 
prevent it from being an infringement of the 
plaintiff's claim. 

A truer test, it seems to me, is whether the 
elevator of the defendant, and its' mode of 
operation, would constitute "it, with reference 
to the elevator of the plaintiff, a substantial 
invention, sufficient to support a patent as 
for a new thing. 

After a patent has been obtained for a par- 
ticular thing by one person, another person, 
without appropriating that patent, may in- 
vent a new mode of accomplishing the same 
or a similar object, and the latter will be en- 
titled to a patent for his discovery. He 
must, however, invent something material 
and new— that is essential to the subject 
matter of the invention. If what he has 
done is only to vary the invention of another 
in certain particulars, without affecting the 
principle, then the subject matter remains 
the same. But if he has introduced a new 
element or principle into the subject mat- 
ter of the invention, then thfere is no infringe- 
ment. 

You will apply these rules to the 'question 
involved in this part of the case. You will 
recollect the testimony as to the tailings. It 
was stated by all the witnesses that there 
would be unthreshed heads of wheat or grain 
under certain circumstances. And it was 
said to be the pi-actice, when the short ele- 
vator was used, to gather them in a basket 
and throw them into the thresher. 

The point is, whether this adds a new prin- 
ciple to the elevator, not contained in the 
combination of the plaintiff, notwithstanding 
the tailings, as thus thrown into the thresh- 
er, may eventually reach the sieve where 
they are thrown by the combination of the 
plaintiff. 

The question is, whether this is or not a 
mere incident to the operation of the defend- 
ant's .elevator^ or whether or not the latter is 
substantially the same, thing, under a mere 
change of form. - 

If it is in fact substantially different, and 
acts upon a different principle, then the 
plaintiff's patent, would not prevent another 
patent for the long elevator from being valid, 
but both might stand, otherwise not. 

It will thus be seen by the jury that, as 
the case is presented to them, there are two 
main auestions of fact to be found by them. 
First. Did the defendant in his machine, use 
the apron of the plaintiff as described in his 
patent? Second. Did the defendant in .his 
machine, use the side elevator of the plain- 
tiff's machine as described in his patent? 

If the jury should find both or either of 
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these questions in tile affirmative, then the 
<lefendant is guilty, and they will so render 
their verdict. 

If the jury should find both of these ques- 
tions in the negative, then the defendant is 
not guilty and they will so render their ver- 
dict. 

If the jury should find in the affirmative on 
one or both of these questions, they will 
please to state whether they find on one or 
both. 

The jury found for the defendant 

The opinion of McLean J,, on previous trial 
of this ease is reported [Case No. 11,195]. 

[Patent No. 542 was granted to H. & J. Pitts 
December 29, 1837. For other cases involving 
tliis patent, see Pitts v. Whitman, Case No. 
11,196, and Pitts v. Hull, Id. 11,193.] 
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PITTS et al. v. WEMPLE et al. 

[6 McLean, 558.] i 

Oircuit Court, N. D. Illinois. July Term, 1855. 

Patents — Infringement — Use of Less than En- 
TiHE Combination — Improvement on a Com- 
bined Machine — Rights Granted bt Patent, 

1. A patent for a combination of machinery 
is not infringed if less than the entire combina- 
tion is used. 

2. A combination is usually formed by using 
known processes or mechanical powers, in which 
case the invention consists in the union of those 
powers. 

3. The constituent parts remain with the pub- 
lic, as before the combination. But the combi- 
nation cannot be used though something be add- 
ed to it. 

•i. An improvement on a combined machine, 
for which a patent may be obtained, gives no 
right to use the combined machine. Nor, under 
such circumstances, has the inventor of a com- 
bined machine the right to use the improvement. 
The inventions of the original and improved ma- 
chine, are separate and distinct, 

[This was an action on the case by Pitts 
& Pitts against Wemple and others for the 
infringement of letters patent No, 542, grant- 
ed to H. & J. Pitts, December 29, 1837,] 

Ohiekering & James, for plaintiff. 

Lamed ic Goodrich, for defendant. 

MeLEAN, Circuit Justice. This action is 
brought to recover damages from the defend- 
ant, for an infringement of the plaintiffs' pat- 
ent for a new and useful improvement in ma- 
chines for threshing, separating and cleaning 
grain. The patent was dated the 27th of De- 
cember, 1837. In their specifications they 
say, "We claim as our invention, the com- 
bination and use of an endless apron divided 
into troughs and cells in a machine for clean- 
ing grain, operating substantially in the Avay 
described." This is not a claim to the in- 
vention of an endless apron only, but for an 
apron divided into troughs and cells In the 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 



machine, operating substantially as stated. 
"We claim, also, the revolving rake, for shak- 
ing out the straw, and the roller for throwing 
it ofif the machine, in combination with a re- 
volving apron. We claim the guard slats in 
combination with a belt, constructed as above 
described, to receive the grain, straw and 
chaff from the thresher." And they also 
claim the combination of the additional sieve 
■and shoe with the elevator for carrying up 
the light grain, in the manner and for the 
purpose herein set forth. Here are four dis- 
tinct claims, each of which is a combination, 
and the whole of which constitute the ma- 
chine claimed to have been invented by the 
plaintiffs, and which they denominate "a 
new and an improved combination of ina- 
chinery for separating grain from the straw 
and chaff, as it proceeds from the threshing 
cylinder." The defendant, Wemple, in his 
patent, claims as his invention, and desires 
to secure by letters patent, "the employment 
of a cylinder (H,) having tangential or other 
suitably projecting plates across or along its 
periphery, for the purposes of separating the 
grain and breaking the impinging effect pro- 
duced by the threshing cylinder on an endless 
apron; the said cylinder being so situated 
and operating in the rear of the threshing 
cylinder, as gently to feed over the straw 
and headings as they are delivered from the 
threshing cylinder." A patent was also is- 
sued to Samuel Lane, on the 6th of April, 
1831, on his claim of having invented "a new 
and useful improvement in tne machine for 
threshing and cleaning wheat and other 
grain." 

The three patentees claim an improvement 
in the machine for threshing and cleaning 
grain. The endless apron is claimed as a 
part of the combination of each. The apron 
performs important functions in each. It is 
used in each to can-y the threshed grain and 
straw thrown upon it. by the thresher to the 
upper cylinder, where the grain is separated 
from the sti-aw and chaff. In Lane's "ma- 
chine the straw and grain, after the thresh- 
ing is completed, are received by the apron, 
and passing on rollers are carried up to the 
endless sieve and rake. In Wemple's ma- 
chine, the grain, straw and chaff, are thrown 
by the thresher upon a cylinder, which feeds 
over the straw and headings, and breaks 
their force on the endless apron. This is 
called a separator of the grain from the 
straw, both of which are carried on the apron 
to the machinery for separating the grain 
from the straw and chaff. The function per- 
formed by the endless apron in each of these 
two machines, is substantially the same. In 
Wemple's machine there is a cylinder which 
breaks the force of the threshing operation; 
and there are slats on the apron at certain 
distances, but these make no substantial dif- 
ference in the effect produced. The Wemple 
machine, by reason of its additional cylinder 
and slats, may separate a small portion of 
the wheat from the chaff, but in regard to the 
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•endless apron they operate substantially on 
the same principle. But the endless apron 
"Of the plaintiff's machine produces a differ- 
■ent effect and operates on different principles. 
The apron in Lane's and "Wemple's machine 
merely carries the wheat in the chaff. In 
the plaintiff's machine it operates not only as 
a earner, but as a sepai-ator of the wheat 
from the straw. And this is clearly indicat- 
■ed by the plaintiffs, in calling their machine, 
■"a new and Imprpved combination of ma- 
■chiuery for separating grain from the straw 
and cuaff. as it proceeds ^from the threshing 
machine." To save the apron from the force 
of the contents of the thresher, guard slats 
are used. The endless apron in plaintiff's 
machine is divided into cells, so that in pass- 
ing over the rollers the grain is shaken from 
the straw and falls into the cells, which are 
■deep and narx'ow, while the straw passes over 
them. This mechanical contrivance should 
liave been called a separator, or an endless 
apron separator. This shows that in the use 
of the apron by the plaintiffs, there was no 
infringement of Lane's patent, nor of the 
plaintiff's patent by the use of the apron in 
"Wemple's machine. The endless apron sep- 
arator is materially different in its form and 
principle, and the effect produced by it, from 
the aprons used by the two other machines. 
The slats can in no correct sense be consid- 
ered as mechanical equivalents, for the cells 
!n the plaintiff's apron. The cylinder F, near 
the thresher, is substituted in "Wemple's ma- 
chine for the guards used by the plaintiff. 
And these are different in their mode "of oper- 
ation, although the effect may be somewhat 
similar. The rule is, that where the inven- 
tion consists of a combination of known me- 
chanical powers, the use of less than the 
whole will be no infringement. If the whole 
of the combination be taken, though some- 
thing be added, still it is an infringement. 
An improvement on a combined machine may 
be patentable; but In such a case, the pat- 
entee cannot use the combined machine with- 
out a license; nor can the owner of such 
machine use the improvement, without a li- 
cense. As the endless apron used by "Wem- 
ple is materially different from the one used 
by the plaintiffs, and as that constitutes only 
a material part of his entire combination, it 
follows that it cannot be considered as an in- 
fringement of his patent. As Wemple's end- 
less apron is substantially on the same prin- 
ciples as Lane's, if Wemple's be considered 
as an infringement, in this respect, of the 
plaintiff's patent, the same rule of construc- 
tion would invalidate the plaintiff's patent, as 
being the same as Lane's, of prior date. But 
It will be perceived that in the four specific 
claims of invention by the plaintiffs, each one 
consists of combinations of mechanical pow- 
ers which produce a given result, and these 
minor combinations are claimed as new, and 
If they are new, they are entitled to protec- 
tion. 
The first claim under this view. is, for the 



endless apron connected with the other ma- 
chinery. The second claim, of the revolving 
rake, is connected with the apron, so as not 
to be separated from it. The third claim of 
the guard to break the force of the contents 
of the thresher, thrown upon the apron as 
already stated, has not been infringed by de- 
fendants. 

The fourth claim of the plaintiffs seems 
to present the only difficulty. That is the 
claim of the additional sieve and shoe, with 
the el6vator for carrying up the light grain 
to the sieve, for q. more effectual cleaning. 
This appears to be new and distinct. Where 
the parts of a combination have been in- 
vented, whether such invention be of a new 
machine, or a combination of mechanical 
.powers, it is protected in its distinctive char- 
acter. The defendants' model has the ele- 
vators which return the grain for a more 
perfect winnowing. The only difference I 
perceive between the two modes is, that 
Wemple's elevators convey to the thresher 
the imperfectly cleaned wheat, whilst the 
plaintiff's return it to the sieves. The only 
difference is, that the heads of the wheat, 
by passing through the thresher, may pro- 
duce a somewhat better effect than where 
they are thrown upon the sieves. I find no 
j specific claim for the elevators in Wemple's 
patent, but they are represented in his model, 
and if used, "Bbiey are an infringement of the 
plaintiff's patent. 

On this opinion being given, the counsel 
of the defendants stated, that they did not 
use the elevators, and 'had not for sometime, 
and that they did not consider them as an 
improvement of their machine. 

[For a subsequent trial of this case, in which 
there was a verdict for defendant, see Case No. 
11,194. 

[For other cases involving this patent, see note 
to Pitts V. Wemple, Case No. 11,194.] 



Case ITo. 11,196. 

PITTS V. WHITMAN. 

[2 Story, 609; 2 Eobb, Pat. Cas. 189; Merw. 
Pat. Inv. 313.] i 

Circuit Court, D. Maine. Oct Term, 1S43. 

Patents— Cosstuuction—Combix.vtios—Recokd- 
ixG Assignments — Validitt — Instrdc- 

TION TO JUKT. 

1. Where the plaintifE, in the specification of 
his patent, described his invention to he "a new 
and useful improvement" whereas, in fact, it 
consisted of a combination of several improve- 
ments, distinctly set forth in the specification, it 
was Jield, that the patent was pood, not only for 
the combination, but for each distinct improve- 
ment, so far as it was his invention, and that the 
descriptive words were to he construed in con- 
nection with the specification. 

[Cited in Geier v. Goetinger, Case No. 5,299; 
Emerson v. Hogg, Id. 4,440; Hogg v. Emer- 



1 [Reported by William W. Story, Esq. 
Merw. Pat. Inv. 313, contains only a partial re- 
port.] - . 



PITTS (Case No. 11,196) 



[19 Fed. Gas. page 768]! 



son, 6 How, (47 IT. S.) 483; American Bell 
Tel. Co. V. Southern Tel. Co., 34 Fed. 805.] 
[Cited in brief in Rheem v. Holliday, 16 Pa. 
St. 350.] 

2. Where the plaintiff claimed, as bis inven- 
tion, "the construction and use of an endless 
.ipron, divided into troughs and cells, in a ma- 
chine for cleaning grain, operating substantial- 
ly in the way described," it was JieM, that the 
claim was for a combination of the endless apron 
with the machine for cleaning grain, and that, if 
the combination were new, it was patentable, 
jillhough a part of the apparatus were old. 

[Cited in Seymour v. Osborne, 11 Wall. (78 TJ. 
S.) 555.] 

3. Act 1836, c. 357, § 11 [5 Stat. 121], relating 
to the recording of assignments of patents, is 
merely directory, for the protection of bona fide 
purchasers witiout notice, and does not require 
the recording of an assignment within three 
months, as a prerequisite to its validity, 

[Cited in Gibson v. Cook, Case No. 5,393; 
Hall V. Speer, Id. 5,947; Perry v. Corning, 
Id. 11,004; American Solid Leather Button 
Co. V. Empire State Nail Co., 47 Fed. 743.] 

[Cited in Burke v. Partridge, 58 N. H. 353; 
Hildreth v. Turner, 17 111. 185; Louden v. 
Birt, 4 Ind. 568; McKernan v. Hite, 6 Ind. 
429.] 

[See Chambers v. Smith, Case No. 2,582,] 

4. It is imtnaterial whether an. assignment of 
a patent, offered in evidence, was recorded be- 
fore or after the suit was brought, 

5. The court is never bound to give an in- 
struction to a jury on a point of law, in I3ie pre- 
cise form and manner in which it is put by coun- 
sel, but only in such a manner as comports with 
the real merits and justice of the case. 

[Cited in Emerson v. Hogg, Case No, 4,440.] 

6. A motion having been made in arrest of 
judgment in this ease, on the ground, that no de- 
scription of the patent was set forth in the dec- 
lii ration, it was held, that the profert of the let- 
ters patent made them, when produced, a part 
of the declaration, and gave the invention all 
the requisite certainty, 

[Cited in brief in La Republique Francaise v. 
Schult^z, 57 Fed. 37.] 

This was a case for the infringement of a 
patent granted to Hiram A. Pitts and John 
A. Pitts, as inventors of "a new and useful 
Improvement in the machine for threshing 
and cleaning grain." The patent was dated 
on the 29th of December, A, D. 1837 [No. 
542]. The writ was dated on 3d. of Octohei-, 
1840; and the plaintiff in his declaration al- 
leged an assignment by John A, Pitts to him- 
self of all his (John A, Pitts') right in the 
invention, for, in, and within the state of 
jMaine> and the breach alleged was, that 
the defendant [Luther Whitman] after the 
assignment, unlawfully made, used, and 
vended the said improvement in the said 
state of Maine. The cause was ti'ied upon 
the general issue before the district judge, 
at the last May term; and a verdict -was then 
taken for the plaintiff. 

In order to imderstand the case, it is neces- 
sary to state, that the patent was for "a new 
and useful improvement in the machine for 
threshing and cleaning grain," and the speci- 
fication annexed to the letters-patent was in 
the following terms: "To all whom it may 
concern: Be it known, that \ye, John A. 
Pitts and Hiram A, Pitts, of Winthrop, in 



the county of Kennebec and state of Maine^ 
have invented a new and improved combina- 
tion of machinery for separating grain from, 
the straw and chaff, as it proceeds fi'om the- 
threshing machine; and "we do hereby de- 
clare, that the following is a full and exact 
description thereof." The specification then, 
describes the invention, referring to an ac- 
companying drawing. The claim was as fol- 
lows: "(1) We claim as om* invention the- 
construction and use of an endless apron,, 
divided into troughs or cells, in a machine for 
•cleaning grain, operating substantially in the- 
way described; (2) we claim also the revolv- 
ing rake for shaking out the straw, and the- 
roller for throwing it off the machine, in 
combination -with such a revolving apron, as 
set forth; (3) we claim the guard slats, E, 
in combination with a belt constructed sub- 
stantially as above described; and (4) the 
combination of the additional sieve and shoe 
with the elevator for cai-rying up the light 
grain in the manner and for the purpose 
herein set forth." 

A motion was afterwards made, on behalf 
of the defendant, in arrest of judgment, and, 
also, for a new ti'ial, and was argued at the 
present term, by- 
Mr. Preble and Samuel Fessenden, for de- 
fendant, 

Codman & Fox, for plaintiff. 

The moUon in an*est of judgment was sub- 
stantially as follows: "(1) Because it is not 
alleged in said writ what is the new and 
useful improvements in the machine for 
threshing and cleaning grain, which the plain- 
tiff claims to have invented, and which he 
alleges, that the defendant has violated. (2) 
Because the plaintiff has not, in his said writ 
and declaration, any where set forth what 
he does claim as his invention, or the extent 
of his claims. (3) Because the plaintiff, in 
his said Avrit and declaration, has not set 
forth, or in any manner described the new 
and useful improvement in the machine for 
threshing and cleaning grain, which he claims 
as his invention." 

The motion for a new trial was founded 
upon the following grounds stated by the de- 
fendant: "The plaintiff offered in evidence 
a deed from John A, Pitts to the plaintiff, 
dated April 17, 1839, and recorded in the 
patent office, April 19, 1841; to the admis- 
sion of which the plaintiff objected, for the 
reason, that the said deed was not recorded 
within three montlis from its date, and be- 
cause it was not recorded until long after the 
action was commenced. But the judge ad- 
mitted it as evidence to the jury, and ovei*- 
ruled the objection. For which erroneous 
ruling, the defendant moves, that the verdict 
be set aside and a new trial be granted. The 
counsel for the defendant contended, that by 
his claim the plaintiff claimed, that John A. 
Pitts and Hiram A. Pitts did claim to be the 
inventors of said endless apron, so as afore- 
said constructed, L e. divided into ti'oughs or 
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cells, in a macbine for cleaning grain, ana 
operating substantially in the way described, 
and that if, in fact, they were not the in- 
ventors of an endless apron divided into 
troughs or cells, but were the inventors only 
of an application of such an apron to a ma- 
chine for threshing and cleaning grain in the 
way desa-ibed, then, that their claim was too 
broad, and therefore void. And they con- 
tended further, that if, in fact, they were not 
the inventors of an endless apron, divided in- 
to troughs or cells, then the application of it 
to a machine for threshing and cleaning gi-ain 
substantially in the way described, was not 
the subject of a patent, as an application of 
an old machine to a new use or purpose was 
not patentable. And the Judge was request- 
ed to give the construction contended for by 
the defendant's coimsel, to the said claim; 
but the judge refused, and ruled, that the 
claim could not, and ought not to be so con- 
strued. That the true construction was that 
the said Pittses did not claim to be the in- 
ventors of an endless apron or an endless 
apron of ti'oughs or cells, but that they claim- 
ed it only in a machine for threshing and 
cleaning grain, operating substantially in the 
way described; and that their claim was 
good and valid, as the inventors of its appli- 
cation to such a machine in the manner de- 
scribed. And for this ruling, which the de- 
fendant contends is erroneous, he moves the 
coiu't for a new trial. The counsel for the 
defendant fm*ther contended, if an endless 
belt of troughs or cells was known and iised 
at the time of, and prior to the supposed in- 
vention of said Pitts & Pitts, then the mere 
application of an endless belt of troughs or 
cells to the new purpose of separating straw, 
and grain, in a machine for threshing and 
cleaning grain, is not the subject of a patent, 
and any patent taken out for the use of such 
a belt for that puiipose is void. The judge 
declined to give such instructions, for which 
cause the defendant moves for a new trial. 
The counsel for the defendant further con- 
tended, that, if the claim of the plaintiff to 
the construction and use of an endless belt, 
with troughs or cells, embraces any other 
different form substantially of consti-uction, 
than the one by him particularly specified, 
the claim, in that case, would be too broad, 
and the action could not be sustained. This 
instruction the judge declined to give. For 
which cause, also, the plaintiff moves for a 
new trial." 

There was also an exception taken to an- 
other supposed ruling of the judge at the 
trial, which was afterwards abandoned, as 
it turned out to be incorrectly stated, and 
therefore it is here omitted. 

Preble & Fessenden, for defendant, hi their 
argument, mainly relied upon the grounds 
stated in the foregoing motions. They cited 
Patent Act 1836, c. 357, § U; Wyeth v. Stone 
[Case No. 18,107]; Prouty v. Draper [Id. 11,- 
440] ; s. e., IG Pet. [41 U. S.] 33G. 

19FED.CAS.— 49 
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Codman & Fox, for plaintiff, argued as fol- 
lows: To the objection, that plaintiff cannot 
maintain this action, because his deed fi-om 
Ms co-patentee was not recorded within three 
months, and not till long after this suit was 
commenced, tlie answer is, that it is not nec- 
essary as between these parties. The de- 
fendant does not claim title by purchase, ex- 
tent of execution, or otherwise; he resists the 
validity of the patent. It is enough, that 
it was recorded, before it was offei-ed in evi- 
dence. The object of the requu-ement of the 
statute, that such a record should be made 
within three months, was to protect subse- 
quent pm-chasers, &c. and to give sufficient 
time for first purchasers to have their deed 
recorded. The case of Wyeth v. Stone 
[supra], cited by defendant, does not apply 
to this case. It was based upon the statute 
of 1793 [1 Stat 318], which, in terms and sub- 
stance, is materially different from the stat- 
ute of 1836. See U. S. v. Slade [Case No. 16,- 
312]; Prescott v. Pettee, 3 Pick. 331; Welsh 
V. Joy, 13 Pick. 477, Emerson v- Towle, 5- 
Greenl. 197. Under the general registry stat- 
ute of Massachusetts and Maine, it has been 
repeatedly held, and is well settled law, that 
notice or even possession is equivalent to 
registry. Priest v. Rice, 1 Pick. 165; and see 
Brooks V- Byam [Case No. 1,947]. As to. the 
motion to set aside the verdict, we are un- 
able to perceive any just ground of support 
for either branch of it; it is believed to be in 
strict eonfoi-mity with both law and evidence. 
Moreover, there is no report of the evidence, 
and we believe that this court cannot enter- 
tain the motion to set aside the verdict on the 
ground of its being against the evidence. 

STORY, Circuit Justice. There is no 
ground to support the motion in arrest of 
judgment, which indeed ought properly to 
be heard after the motion for a new trial, 
which, if granted, might supersede the other 
motion. The short answer to be given to 
the motion in an'est of judgment is, that the 
profert of the letters-patent (of which the 
specification constitutes a part,) makes the 
letters-patent, when produced, a part of the 
declaration, and so gives all his certainty as 
to the invention and improvement patented, 
which is required by law. It would indeed 
be more formal to annex a copy of the letters- 
patent and specification to the declaration, 
and to refer thereto in the declaration. But 
the common ijractice is according to the dec- 
laration in the present case; and there seems 
to be no substantial objection to it. 

The first objection, taken upon the motion 
for a new tx-ial is, that the deed of assign- 
ment from John A. Pitts to the plaintiff, 
dated on the 17th of April, 1838, was not re- 
corded in the patent office until the 19th of 
April, 1841, after the present suit was com- 
menced; whereas it ought to have been re- 
corded within three months after the execu- 
tion thereof. By the patent act of 1793 (c. 
Co, § 4) every assignment, when recorded in 
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the office of the secretary of state, -was good 
to pass the title of the inventor, both as to 
right and responsibility; but no time what- 
ever was prescribed within which the assign- 
ment was required to be made. By the elev- 
enth section of the act of 1S36 (chapter 357) 
it is provided, "that every patent shall be as- 
signable in law, either as to the whole inter- 
est or any undivided part thereof, by any 
Instrument in writing; which assignment, 
and also every grant and conveyance of an 
exclusive right under any patent to make and 
use, and to grant to others to make and use, 
the thing patented within and throughout 
any specitied poi-tion of the United Slates, 
shall be recorded in the patent office within 
three months fi-om the execution thereof." 
Now, it is obsei-vable, that there are no words 
in this enactment, which declare, that the 
assignment, if not recorded, shall be utterly 
void; and the question, therefore, is, wheth- 
er it is to be consti'ued as indispensable to 
the validity of an assignment, that it should 
be recorded within the three months, as a 
sine aua non; or whether the statute is 
merely directory for the protection of pur- 
chasers. Upon the best reflection, which I 
have been able to bestow upon the subject, 
my opinion is, that the latter is the true in- 
terpretation and object of the provision. My 
reasons for this opinion are, the inconven- 
ience, and difficulty, and mischiefs, which 
would arise upon any other construction. In 
the first place, it is difficult to say, why, as 
between the patentee and the assignee, the 
assignment ought not to be held good as a 
subsisting contract and conveyance, although 
it is never recorded by accident, or mistake, 
or design. Suppose the patentee has assign- 
ed his whole right to the assignee for a full 
and adequate consideration, and the assign- 
ment is not recorded within the three months, 
and the assignee should make and use the 
patented machine afterwards; could the pat- 
entee maintain a suit against the assignee 
for such making or use as a bi'eaeh of the 
patent, as if he had never parted with his 
right? This would seem to be most inequi- 
table and unjust; and yet if the assignment 
became a nullity and utterly void by the non- 
recording within the three months, it would 
seem to follow as a legitimate consequence, 
that such suit would be maintainable. So 
strong is the objection to such a conclusion, 
that the learned counsel for the defendant 
admitted at the argument, that as between 
the patentee and the assignee, the assign- 
ment would be good, notwithstanding the 
omission to record it. If so, then it would 
seem difficult to see why the assignment 
ought not to be held equally valid against a 
mere wrong-doer, piratically invading the pat- 
ent right. 

Let us take another case. Could the pat- 
entee maintain a suit against a mere wrong- 
doer, after the assignment was made, and he 
had thereby parted with all his interest, if 
the assignment was not duly recorded? Cer- 



tainly it must be conceded, that he could not, 
if the assignment did not thereby become a 
mere nullity, but was valid as between him- 
self and the assignee; for then there could 
accrue no damage to the patentee, and no in- 
fringement of Ms rights under the patent- 
Then could the assignee, in such a case, main- 
'tain a' suit for the infringement of his rights 
under the assignment? If he could not, then 
he would have rights without any remedy. 
Nay, as upon this supposition, neither the 
patentee nor the assignee could maintain any 
suit for an infiingement of the patent, the 
patent right itself would be utterly extin- 
guished, in point of law, for all transferable 
purposes. Again; could the assignee, in such 
a case, maintain a suit for a subsequent in- 
fringement against the patentee? If he could, 
then the patentee would be in a worse pre- 
dicament than a mere wrong-doer. If he 
could not, then the assignment would be- 
come, in his hands, in a practical sense worth- 
less, as it would be open to depredations on 
all sides. On the contrary, if we construe 
the tenth section of the act to be merely di- 
rectory, full effect is given to the apparent ob- 
ject of the provision, the protection of pur- 
chasers. Why should an assignment be re- 
quired to be recorded at all? Certainly not 
for the benefit of the parties, or their privies; 
but solely for the protection of purchasers, 
who should become such, bona fide, for a val- 
uable consideration, without notice of any 
prior assignment By requiring the record- 
ing to be within three months, the act, in 
effect, allows that full period for the benefit 
of the assignee, without any imputation or 
impeachment of his title for laches in the in- 
termediate time. If he fails to record the as- 
signment within the three months, then every 
subsequent bona fide purchaser has a right to 
presume, that no assignment has been made 
within that period. If the assignment has 
not been recorded until after the three 
months, a prior purchaser ought, upon the 
ground of laches, to be preferred to the as- 
signee. If he purchases after the assign- 
ment has been recorded, although not within 
the three months, the purchaser may justly 
be postjjoned, upon the ground of mala fides, 
or constructive notice of the assignment. In 
this way, as it seems to me, the true object 
of the provision is obtained, and no injustice 
Is done to any party. In respect to mere 
wrong-doers, who have no pretence of right 
or title, it is difficult to see, what ground of 
policy or principle there can be in giving 
them the benefit of the objection of the non- 
recording of the assignment They violate 
the patent right with their eyes open; and as 
they choose to act in fraudem legis, it ought 
to be no defence, that they meant to defraud 
or injure the patentee, and not the assignee. 
Indeed, if the defence were maintainable, it 
would seem to be wholly immaterial, wheth- 
er they knew of the assignment or not. In 
fm-therance, then, of right and justice, and 
the apparent policy of the act ut res magis 
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valeat quam pereat, anfl in the absence of all 
Janguase importing tliat tUe assignment, if 
unrecorded, shall be deemed void, I construe 
the provision as to recording to be merely 
directory, for the protection of bona fide pur- 
<-hasers without notice. And assuming that 
the recording within the three months is not 
41 prerequisite to the validity of the assign- 
ment, it seems to me immaterial (even ad- 
mitting that a recording at some time is nec- 
essary) that it is not made until after the suit 
Is brought It is like the common case of a 
■deed required by law to be registered, on 
which the plaintiff founds his title, where it 
is sufficient, if it be registered before the tiual, 
iilthough after the suit is brought; for it is 
still admissible in evidence as a deed duly 
registered. 

The next objection taken is to the ruling 
«f the district judge upon the point of the 
■construction of the claim in the specification 
in the patent The learned judge ruled ' 
"That the true construction of the patent 
was, that the Pittses did not claim to be the 
inventors of an endless apron, or an endless 
iipron of troughs or cells. But the true con- 
struction must be that they claimed it only 
in a machine for threshing and cleaning 
^ain, operating substantially in the way de- 
scribed; and that their claim was good and 
valid as the inventors of Its application to 
«uch a machine in the manner described." 
I am of opinion that the construction thus 
given by the learned judge of the claim of 
tlie patentees in the specification is the true 
one. What is the language of tiie specifica- 
tion? "We claim as our invention the con- 
struction and use of an endless apron, divid- 
ed into troughs or cells, in a machine for 
■cleaning grain, operating substantially in the 
way described;" that is, described in the 
specification. It is, therefore, clear that it 
was not a claim of au.invention of an endless 
npron of troughs or cells; but of an endless 
japron of troughs and cells combined with a 
particular threshing machine, described in 
the specification. If this combination was 
new, and invented by the patentees, then it 
was valid in point of law, which is all that 
the learned judge purported to state. And 
this disposes in effect of the next objection; 
for if the combination was new, it is a pat- 
entable matter, although a pail of the appa- 
ratus might have been applied to similar pur- 
poses in other and different machines. Un- 
•der such circumstances it would not be a 
mere application of an old apparatus to a 
new puipose, but a new combination of ma- 
ckinery, incorpoi-ating. In part, an old ap- 
paratus for a new purpose. 

The third instruction asked and refused by 
the court is objectionable in several respect"?. 
It proceeds upon the assumption of the ex- 
istence of facts, which it was no part of the 
■dxaty of the court to assume or affirm. It 
undertakes to put a construction upon the 
inventJbn, as claimed by the patentees, which 
Is 3iot (as has been already suggested) cor- 
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feet It separates the consideration of the 
endless belt of ti-oughs from the other ma- 
chinery, with which it was combined, as 
though it were claimed as a distinct inven- 
tion, and not in combination, and asks the 
court to give an instruction founded upon 
that supposition. It was no part of the dut>' 
of the court thus to break up the case into 
fragments, or to give an instruction as to 
abstract points, not actually presented by 
the state of the cause. The like answer may 
■be given for similar reasons to the fourth 
instruction asked and refused. 

The fifth instruction, asked and refused, 
involved matter of fact y'^- the character of 
Parsons' machine, and in what respects it 
was identical with, and in what respects it 
differed from, the machine of the Pittses, 
and that of Whitman; and therefore was 
properly refused; for the learned judge Jiad 
no right to determine upon any such mat- 
ters, or to give the instruction prayed for. 
The instruction upon this point supposed, in 
the motion for a new trial to bave been 
given by him, was in fact (as he states) nev- 
er given. On the contrary, he gave the in- 
struction in the form and manner, which are 
stated by the counsel for the plaintiff in their 
written objection to the motion for a new 
trial. In short he left tiie whole as a mat- 
ter of fact for the consideration of the jurj-, 
with such observations on his own part, as 
were fit to be submitted by way of com- 
mentary on the evidence, for tiieir consider- 
ation. 

It may here be proper to add, that the 
court is never boimd to give an insti'uction to 
a jury upon a point of law, even when perti- 
nent and relevant to the fact of the case, 
precisely in the form and manner in which 
it is put by counsel; for that may sometimes 
have a tendency to mislead the jury, and 
withdraw their attention from the merits of 
the case. All that is the duty of the court, 
is to give such instructions to the jury in 
point of law, as clearly arise npon the evi- 
dence, and are proper for the consideration 
of the jury, upon the issue before them, in 
such terms and in such a manner as shall 
comport with the real merits and justice of 
the case, and enable the jury to give a" prop- 
er verdict in point of law. Having done 
this, the court has discharged its entire duty, 
and is not bound to respond to instructions 
asked, which are of a more general form, or 
of an abstract nature, or are not necessary 
for a just decision of the cause. 

Before closing this opinion, it is fit to take 
notice of an objection, raised in the argu- 
ment at the bar on behalf of the defendant, 
that the present patent is professedly for "a 
new and useful improvement," and not for 
new and useful improvements (in the plu- 
ral); and that consequentiy it covers only 
the whole combination in its entirety; and 
not the sevei-al improvements specified in the 
claim, separately and distinctly from each 
other. The conclusion, intended to be de- 
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(luced from tliis argument, is, that inasmuch 
as the evidence did not show a yiolation of 
the whole combination, but of one only of 
the asserted improvements, therefore, the 
present suit is not maintainable. I cannot 
assent either to the premises, or to the con- 
clusion; and in my Judgment, each is un- 
supportable in point of law. There is, in 
my judgment, no difficulty in maintaining 
the validity of a patent (as in the present 
case), for a machine combining several dis- 
tinct improvements, each of which is the in- 
vention of the patentee, and also of including 
in the same patent a right to each of these 
several and distinct improvements. In other 
words, the patentee may in such a case take 
out a valid, patent for the combmation, and 
also include therein a right to each distinct 
improvement severally contained in the same 
machine. Such was the doctrine maintained 
by this court in "Wyeth v. Stone [Case No. 
18,107], and it stands confirmed by the ob- 
vious intent of the ninth section of the pat- 
ent act of 1S37, c. 45 [5 Stat. 191], which 
gives to the patentee a right of action for a 
piratical use of any one of his invented im- 
provements, which is distinctly stated in his 
patent, although he may, by mistake, acci- 
dent, or inadvertence, have claimed others in 
his specification, of which he was not the in- 
ventor. 

In construing a patent for an invention we 
are not to look alone to the descriptive words 
contained in the letters patent, but we are 
to construe those words in connection with 
the specification, which in our law is always 
annexed to and made a part of the lettei-s 
patent Here, indeed, the letters patent de- 
scribed the invention to be "a new and use- 
ful improvement (this is the common formu- 
lary) in the machine for threshing and clean- 
ing grain;" but then it is afterwards added, 
"a description whereof is given in the words 
of the said John A. Pitts and Hiram A. Pitts, 
in the schedule hereto annexed, and ig made 
a part of these presents." So, that for the 
nature and character of the improvement 
and the claim of the invention we are to look 
to the specification. Now, in the specifica- 
tion, the patentees begin by saying, that 
they "have invented a new. and improved 
combination of machinery for separating 
grain from the straw and chaff, as it pro- 
ceeds from the threshing machine;" so that 
we here cleai-ly see, that the patentees claim 
the entire combination of the machinery as 
new. In the summing up of their invention 
they claim four distinct improvements in the 
machinery, as their invention. The words 
are: "(1) "We claim as our invention the 
construction and use of an endless apron di- 
vided into troughs or cells in a machine for 
cleaning grain, operating substantially in the 
way described {i. e. in the specification); (2) 
we claim also the revolving i-ake for shaking 
out the straw, and the roller for throwing it 
off the machine, in combination with such a 
revolving apron as set forth; (3) we claim j 
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the guard slats, E, in combination with a 
belt constructed substantially as above de- 
scribed; and (4) the combination of the ad- 
ditional sieve and shoe, with the elevator for 
carrying up the light gi-ain in the manner 
and for the purpose herein set forth." It is 
plain, therefore, that the patentees not only 
claim the entire machinery in combination, 
but also the four improvements above enu- 
merated as their invention. And if they are 
their invention, there is no objection, in point 
of law, to their claim. And a violation of 
any one of the specified improvements, with- 
out any violation of the others, by the de- 
fendant, is sufficient to entitle the patentees, 
or their assignees, to an action for the in- 
fringement. So tliat in every way, in which 
I am able to contemplate the case, the mo- 
tion for a new trial and in arrest of judg- 
ment ought to be overruled. The district 
judge concurs in this opinion, and, therefore, 
the motion is overruled. 

P'or other cases involving this patent, see 
note to Pitts v. Wemple, Case No. 11,194.] 
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PITTSBURG, C. & ST. L. RY. CO. v CO- 
LUMBUS, C. & L C. RY. CO. et al. 

[8 Biss. 456.] i 

Circuit Court, D. Indiana. April, 1879. 

Power of Railroad Corporations ikt Indiana to- 
Execute Leases—Pi/Aoe of Exeoutios— Power 

TO Lease Railroads in Ohio — Eviction 

MoRTOAQE — Decree op Sale — Stipulation- in 
Lease— Classification op Railroad Indebted- 
NESS — Time op Performance— Rescission op 
Contract— Construction of Contracts. 

1. There being no statute in Indiana which in 
terms forbids or prohibits railroad corporations 
of that state from executing leases of their prop- 
erty, a lease made by such a corporation, and 
which is neither in violation of anv statute, nor 
against the public policy of the state, is valid. 

2. The laws of Indiana, and the decisions in 
that state bearing upon this point, considered. 

3. One of the defendant corporations — a cor- 
poration of the state of Indiana— leased its lines 
to the plaintiff— a corporation of the state of 
Ohio. The lease' was made for the purpose of 
forming a connecting line of travel and traffic: 
Meld, that such lease was not in contravention 



1 [Reported by -Toslah H. Bissell, Esq., and 
here reprinted by porniissiou.] 
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of the statutes or public policy of Incliana, and 
that the lessor corporation had power to ex- 
ecute it- 

4. It is not essential to the validity of such a 
lease, (in the absence of express statutory pro- 
vision,) that its original execution or subsequent 
ratification should have been evidenced by cor- 
porate action taken by the lessor withm the hm- 
its of the state by which it is created. 

5. The lessee corporation was not forbidden by 
the laws of Ohio to take the lease in question, 
of the road in Indiana. 

6. An unexecuted decree, for the sale of a por- 
tion of the demised railroad, for the purpose of 
satisfying a mortgage made prior to the lease, 
is not such an eviction of the lessee, by para- 
mount title, as to terminate the lease. 

[Cited in Moran v. Pittsburgh, C. & St. L. By. 
Co., 32 Fed. 888.] 

7. So, also, the appointment of receivers for 
the lessor corporation, but with instructions not 
to disturb the possession of the lessee, is not an 
eviction. 

8. A stipulation by the lessor corporation to 
arrauce, provide for, adjust and classify its in- 
debtedness, was held to be one of substance 
which it must perform. 

9. And the lessee is not bound to wait for an 
indefinite or an unreasonable time for such ar- 
rangement, adjustment and classification of the 
lessor's indebtedness, to be effected. 

10. But in sudi case, where the lessee has act- 
ed under the lease before such arrangement and 
classification has been made, the court will not 
decree a rescission of the contract upon the ap- 
plication of such lessee, until the lessor is given 
a reasonable time within which to comply with 
the stipulation; especially, where by the frame- 
of its Ijill of complaint, the lessee has prayed for 
a rescission, unless the lessor shall specifically 
perform within a reasonable time to be fixed by 
tiie court. 

11. In this case the court considered that eight 
months from the date of the order would be a 
reasonable time within which the lessor should 
carry out the agreement 

12. Contracts, when their meaning is not 
clear, are to be construed in the light of the dr- 
cumstances surrounding the parties when they 
were made, and the practical interpretation 
which they by their conduct have given to the 
provisions in controversy. 

Bill to cancel and set aside lease of railroad. 

Stanley Matthews, Baker, Herd & Hend- 
ricks, and John Scott, for complainant. 

Evai-ts, Southmayd & Choate, Hoadly, 
Johnson & Colston, and LIcDonald & But- 
ler, for defendant 

HARLAN, Circuit Justice. The more im- 
portant facts out of which this litigation has 
arisen, are as follows: The complainant, the 
Pittsburg, Cincinnati and St. Louis Railway 
Company, an Ohio coi-poration, was formed 
in 1856 by the consolidation of the Steuben- 
ville and Indiana Railroad Company, an Ohio 
corporation— the Holiday's Cove Railroad Com- 
pany, a West Virginia corporation— and the 
Pan-Handle Railway Company, a Pennsylva- 
nia corporation. At "the date of the lease 
hereafter referred to, it operated a continuous 
line of railroad from Pittsbm-g, via SteuDen- 
ville, to Columbus, Ohio. 

The' history of the organization of the de- 
fendant corporation, the Columbus, Chicago 
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and Indiana Centi-al Railway Company, is as 
follows: The Columbus and Indianapolis Cen- 
tral Railway Company was formed in 1864, 
by articles of consolidation "between the Co- 
lumbus and Indianapolis Railroad Company, 
an Ohio corporation, and the Indiana Central 
Railway Company, an Indiana corporation — 
the consolidated company operating a line of 
raih'oad extending from Columbus to Union 
City, on the state line between Ohio and In- 
diana, with a branch from the mam line, in 
Miami county, Ohio, to the Indiana state line, 
where the ti-ack of the Indiana Central Rail- 
way touches the same, through Richmond to 
Indianapolis. 

The Columbus and Indiana Central Railway 
Company was formed by a consolidation ot 
the Columbus and Indianapolis Central Rail- 
way Company and the Union and Logansport 
Railway Company, an Indiana corporation, 
whose line extended from Union City to Lo- 
gansport, and the Toledo, Logansport and 
Burlington Railway Company, an Indiana cor- 
poration, whose line extended fi-om Logans- 
port to the west state line of Indiana. 

The Chicago and Great Eastern Railway 
Company, an Indiana corporation, was con- 
solidated in 1863 with the Galena and Illinois 
River Railroad Company, the consolidated 
company retaining the former name. The lat- 
ter was subsequently consolidated with the 
Chicago and Cincinnati Raih-oad Company, an 
Indiana corporation, retaining the name of 
the Chicago and Great Eastern Railway, and 
the company last named, in 1865, consolidated 
with the Cuacinnati and Chicago Air Line 
Railroad Company, an Indiana corporation, 
whose line extended from Richmond to Lo- 
gansport. The company last formed by con- 
solidation retained the name of the Chicago 
and Great Eastern Railway Company, owning 
and operating, as an Indiana corporation, the 
line from" Richmond through Logansport to the 
Illinois state line, and as a corporation in Illi- 
nois, the line from that point to Chicago. 

Finally, in December, 1867, the Columnus 
and Indiana Central Railway Company, and 
the Chicago and Great Eastern Railway Com- 
pany (last named), consolidated and became 
the Columbus, Chicago and Indiana Central 
Railway Company, owning and operating lines 
of railroad extending from Columbus to the 
Indiana state line, four miles east of Rich- 
mond, from Union City to the junction of the 
main line, from Union City to Logansport, 
fi-om Logansport to the Illhiois state Ime, 
from the Ohio and Indiana state line, lour 
miles east of Richmond, through that city to 
Logansport, and from Richmond to Indianap- 
olis, and from a point on the eastern line of 
Indiana to Chicago— the entire line being about 
586^ miles in length. 

It should be here stated that the Cincinnati 
and Chicago Air Lme Railroad Company, to 
which reference has been made, was formed 
in 1860 by the associate purchasers, at judicial 
sale, of the railroad from Richmond to Lo- 
gansport. The decree was to foreclose a mort- 
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gage given by the Cincinnati, Logansport and 
Chicago Railway Company, and the sale -was 
subject to the continuing lien of a prior mort- 
gage on 27 miles of the road, between Rich- 
mond and Newcastle, given by the Newcastle 
and Richmond Railroad Company, then the 
owner of that portion, which was the same 
corporation as the Cincinnati, Logansport and 
Chicago Railway Company, with its name 
changed and its line of road extended from 
Newcastle to Logansport. After the organiza- 
tion of the Cincinnati and Chicago Air Line 
Raih-oad Company a bill in equity was filed 
in this court by James Pullan, trustee, against 
the last named company, to enforce said sub- 
sisting mortgage, given by the Newcastle and 
Richmond Raihroad Company. And on July 
30, 1874, a decree was rendered, adjudging 
that there remained due on account of said 
bonds and interest the sum of $933,500.44. 
For that sum the road from Richmond to 
Newcastle was directed to be sold. 

On the 20th of February, 1868, the Colum- 
bus, Chicago and Indiana Central Railway 
Company executed to Roosevelt and Fosdick, 
ti-ustees, a mortgage upon the entire railroad 
property of said company, with all its fran- 
chises, equipments, property, tolls, issues, prof- 
its, lands, tenements, buildings, fixtures, ma- 
chinery, goods and chattels, connected with or 
used m the operation of said railroad, includ- 
ing all the property of eveiT Mnd then owned 
or possessed, or thereafter acquired hj the 
moi-tgagor, but excepting certain property 
which need not be here mentioned, to secure 
the payment of bonds then about to be issued, 
to the amount of $15,000,000, payable twenty 
years after date, with seven per cent, hiterest, 
payable semi-annually. 

The mortgage recited: That the, several cor- 
porations composmg the mortgagor company 
had, prior to its consolidation, become indebt- 
ed by mortgage bonds, which were still unpaid 
and continued a lien on the respective parts of 
the road and property so consolidated and 
united, in the amounts following, to-wit: 

The Columbus and Indiana Central Railway 
Company, for the sum of $3,200,000 on the 
road from Indianapolis to Columbus, and from 
Richmond Junction to Union Citj^ and for the 
sum of $2,000,000 on its road from "Union City 
to Logansport, and for the sum of $800,000 
on its road from Logansport to the Illinois 
state Ime, in all, the sum of $6,000,000; the 
Chicago and Great Eastern Railway Com- 
pany, for the sum of $5,600,000, in several 
liens on different parts of its road, as follows: 
$298,000 on line between Richmond and New- 
castle; $1,283,000 on line between Richmond 
and Logansport, and $1,820,000 on line be- 
tween Logansport and Chicago, and $2,199,000 
ontha line between Richmond and Chicago, 
the last named sum being part of an issue of 
$5,600,000 made to take up previous liens, and 
$3,040,000 of said issue being unexchanged, 
and delivered at time of consolidation to the 
Columbus, Chicago and Indiana Central Rail- 
way Company. 
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The mortgage also recited: That it was 
issued in pursuance of the resolutions adopt- 
ed on February 13, 1868, by the board of di- 
rectors of the mortgagor corporation, by 
which it was declared among other things, 
that it was expedient to reduce to simple 
forms and classes all of the bonded debts 
aforesaid of the corporations of which the 
mortgagor corporation was constituted, and 
for which indebtedness that corporation was, 
by lien upon its property or otherwise, liable; 
that to that end an issue be made of consoli- 
dated mortgage bonds to the amount of $15,- 
000,000, secured by mortgage upon the prop- 
erty, rights and franchises of the property of 
the consolidated company,— $11,500,000 of such 
issue to be used for the redemption and paj'- 
ment, dollar for dollar, of the like amount of 
the said first mortgage bonds of the several 
companies already mentioned. 

On the 15th of December, 1868, the Colum- 
bus, Chicago and Indiana Central Railway 
Company, in compliance with resolutions of 
the board of directors, executed to Fowler 
and Thomas a mortgage for $5,000,000 upon 
its franchises, income, equipments and prop- 
erty, to secure the redemption or exchange of 
certain outstanding bonds, viz.: $821,000 of 
20-year mortgage bonds of the Columbus and 
Indianapolis Central Railway Company; $1,- 
243,000 income bonds of the Columbus and 
Indiana Central Railway Company; $400,000 
of the Chicago and Great Eastern Railway 
Company construction and equipment bonds, 
and other indebtedness, estimated at $2,500,- 
000. 

On the 22d of January, 1869, the Columbus, 
Chicago and Indiana Central Railway Com- 
pany leased to the Pittsburg, Cincinnati and 
St. Louis Railway Company upon certain 
terms its entire lines of railroad, 586^ miles 
in length, with all its franchises and prop- 
erty of every kind and description, except 
such property as the lessor company then 
owned or might thereafter acquire which 
need not be used for any purposes incident to 
the management or operation or repair of the 
railroad, or in the business of said railway 
company. 

The lease was for the term of ninety-nine 
years, renewable at the election of the lessee, 
for like periods forever, on the same terms, 
stipulations, and conditions, subject, how- 
ever, to Its earlier detei-minatlon as in the 
lease provided. The lease provided that the 
lessee would, at its own cost, risk, and ex- 
pense, during the term, keep, preserve and 
maintain the demised railroad in good work- 
ing condition and repair as a first-class rail- 
road, and operate the same to the end that 
as lai'ge an amount of earnings and profits 
may be made and realized therefrom as can 
lawfully and reasonably* be made and realized 
under tlie terms of the lease; that during 
the term of the lease, the lessee should have 
the exclusive right to manage and control 
the demised railroad and premises, and to reg- 
ulate, determine, and collect tolls, freight. 
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and charges, and enjoy all tlie corporate pow- 
ers, rigMs and privileges appertaining to 
said demised premises, as fully as the lessor 
company could do. 

In consideration of the rights secured by 
the lease it was agreed that the lessee should 
pay out of the annual gross earnings all 
taxes and assessments of every kind, im- 
posed or assessed against the lessor of the 
leased propei-ty, including the husiness done 
upon the line, in the same manner and to 
the same extent that the lessor would have 
to pay, if operating its own line; that of the 
surplus of the annual gross earnings the 
lessee should he entitled to receive 70 per 
cent, for its own sole and exclusive use; that 
the remaining 30 per cent, of gross annual 
earnings should be applied and paid by the 
lessee as follows: 

j?irst— To the payment of the interest that 
may accrue after February 1, 1SG9, being at 
the rate of seven per cent, on all the mort- 
gage bonds of the party of the first part, to 
the extent of $20,000,000, in accordance with 
their respective equities and priorities. 

Second— To the payment of the interest up- 
on the income bonds of the party of the first 
part, which may hereafter be issued to the 
party of the second part for the purposes of 
construction hereinafter mentioned, said in- 
terest to be deposited in ample time to meet 
the accruing coupons, at some bank, trust 
company, or agency, in the city of New York, 
as may be agreed upon from time to time by 
the parties of the first and second parts: 
Provided, nevertheless, that if the said 30 
per cent, should not in any one year be equal 
to the sum required for the payment of the 
interest as aforesaid, then, and in that 
event, the party of the second part shall and 
will, at their own cost and expense, and 
without charge to the party of the first part, 
pay to said agency or agencies the amount 
required to pay said interest, as the same 
shall become due and payable. 

Third— To the payment of whatever sur- 
plus may remain in any one year of the said 
balance of 30 per cent, to the treasurer of 
the party of the first part, annually on the 
1st day of March; or if, in the opinion of 
the said party of the second part, the prob- 
able annual surplus shall justify the same, 
that semi-annually, on the first days of Sep- 
tember and March, in each year, for divi- 
dends upon the stock, and for such other pur- 
poses as the party of the first part may de- 
termine. 

In order to provide for the payment or re- 
demption of the $20,000,000 of 7 per cent, 
mortgage bonds of the lessor, the lessee 
agreed to establish an annual sinking fund, 
as required of the lessor by the terms of the 
mortgages, and upon the redemption and 
cancellation of such bonds, the lessor agreed 
that it would, in consideration thereof, pay 
or issue to the lessee, at its option, 7 per 
cent, bonds at par for an equal amount, to 
be secured by a mortgage having a first lien. 
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unless otherwise agreed upon, or issue to the 
lessee shares of the capital stock of tho 
Igssoi* 

It was further stipulated in the lease: 
That the lessee should provide means for and 
acquii-e any needful right of way and real 
estate, erect such necessary depot buildings, 
shops, engine-houses, side tracks, and appur- 
tenances, and for other permanent construc- 
tion as may be reasonably required to ac- 
commodate the traffic of the demised rail- 
road, and for actual advances so made the 
lessee should be entitled to receive 7 per cent 
income bonds, convertible into stock, at the 
option of the holder, at any tim&-all such 
expenditures not to exceed $2,000,000 for the 
(then) next three years; 

That no issue of bonds beyond the $15,000,- 
000 of first mortgage consolidated bonds, and 
the $5,000,000 second mortgage consolidated 
bonds, and the $2,000,000 of income bonds 
should be made by the lessor without the 
consent of the boards of directors of the par- 
ties to the lease: the one-half of the $3,000,- 
000 second mortgage bonds to be used in tak- 
ing up certain income and other bonds then 
outstanding, not included in the $15,000,000 
loan aforesaid, on the different lines compos- 
ing the leased lines; the other half to be 
used in paying ofiE the debts due and to be- 
come due, of all kinds of the lessor, except 
the said borrowed debt of $22,000,000; 

That no further issue of bonds should be 
made, except as provided, or stock issued be- 
yond the sum of $13,000,000, except as the 
same may be increased by the conversion of 
bonds into capital stock of the company, in 
which case the bonds so converted shall be 
canceled, making, in the aggregate, of bonds 
and stock, $35,000,000; 

That the lessee should pay for all supplies 
and equipments delivered on prior contracts, 
after it obtained possession of the railway, 
and the lessor pay for all supplies and equip- 
ments delivered before the lessee takes pos- 
session, including all pay-rolls and other float- 
ing indebtedness, so that the railroad and 
other property shall be made free of all debt, 
except first mortgage bonds to the amount of 
$15,000,000, second mortgage bonds to the 
amount of $5,000,000, and $2,000,000 of in- 
come bonds to be issued, as provided in the 
lease, for construction purposes; 

That in case of default of interest on the 
bonds or sinking fund for sixty days after 
the same shall become due and payable, or 
default in carrying out any of the provisions 
of the lease by the lessee or the guarantor to 
be done or performed by them respectively, 
for the space of four months, the lessor 
might take possession of all the property 
leased and other permanent property added 
thereto, without prejudice to any right of 
damages which the lessor may have by rea- 
son of said default; 

That upon the failure of the lessee to per- 
form the covenants of the lease, the guar- 
antor should perform the same on behalf of 
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the lessee, reserving all tlie profits and ad- 
vantages therefrom to wMch the lessee would 
be entitled; and 

That the leased lines shall, at all times, be 
placed upon a perfect equality with any oth- 
er line or lines of railway that may connect 
at Pittsburg, as to the rate and facilities for 
joint transportation for all classes of traffic 
to and from all points east and west— the ex- 
pressed intention of the parties being to 
place the leased lines, in respect to the Penn- 
sylvania railroad and its eastern connections, 
upon terms e'qually favorable to those grant- 
ed to any other line. 

To the foregoing lease the Pennsylvania 
Railroad Company was a party. In consid- 
eration of the covenants and agreements re- 
cited, and of the benefits and advantages ae- 
ei-uing and to acei-ue to it therefrom, that 
company guaranteed to the lessor corpora- 
tion that the lessee corporation would keep 
and perform gll the covenants and agree- 
ments of the lease, and, in default thereof, 
the Pennsylvania Railroad Company, upon 
notice to it in writing of the kind and rea- 
son of such default, Avould keep and perform 
such covenants and agreements for and on 
behalf of the lessee corporation— in which 
event, the lessor and lessee corporations 
agreed that the said company, at its option, 
should be entitled to all the profits and ad- 
vantages which might or could arise or ac- 
crue therefrom to the lessee coiporation. 

After the execution of this lease, the Pitts- 
burg, Cincinnati and St. Louis Railway Com- 
pany took possession of the leased propertj-. 
But very shortly after possession was taken* 
it expressed dissatisfaction with the lease, 
and sought a modification of its terms! 
There is some conflict in the evidence as to 
the grounds upon which the claim to such 
modification was based. It is, perhaps, not 
material to inquire now whether any just 
reasons existed for dissatisfaction, or wheth- 
er the lessor coi-poration could have been re- 
quired to accede to any alteration or change 
in the terms of the lease. It'is sufficient to 
say that the parties to the original lease, on 
December 10, 1870, executed an additional 
agreement, dating it back to Pebruarv 1 
1870. ^ ' 

That agreement is, perhaps, the most im- 
portant document in this *»ase, and is, there- 
fore, given at length: 

"Agreement made this first day of Febru- 
ary, 1870, by and between the Columbus, 
Chicago and Indiana Central Railway Com- 
pany, of .the first part, the Pittsburg, Cincin- 
nati and St. Louis Railway Company, of the 
second part, and the Pennsylvania Railroad 
Company, of the third part. Witnesseth: 
That for and in consideration of the cove- 
nants nereinaf ter contained, and of the bene- 
fits expected to result therefrom, the parties 
have agreed with each other: 

"Art I. The party of the first part agrees 
and undertakes to arrange, provide for and 
so adjust and classify all their indebtedness 
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now existing, that $15,821,000 thei-eof shall 
be represented by bonds bearing seven per 
cent, interest, secured by mortgage upon the 
estate and property of the said party of the 
first part, the §821,000 being Columbus and 
Indianapolis Central Railway Company sec- 
ond mortgage bonds; and that all other in-' 
debtedness of said party, and aU payments 
and advances heretofore made on or for inter- 
est construction, operating and maintaining 
said road, accounts and expenditures made 
t>y the second and third parties, or either, in 
excess of the receipts heretofore derived from 
the business and transportation on and over 
said road, shall be represented by bonds 
bearmg seven per cent, interest, entitling the 
holder to vote, secured by a mortgage upon 
all the estate and property of said companv 
which bonds shall be payable after twenty 
years, at the pleasure of said first party, and 
shall be convertible into preferred capital 
stock, bearing seven per cent, interest, at par 
at any time within fifteen years, at the op- 
tion of the holders of the same, which issue 
of bonds shall not exceed $10,000,000, to be 
received by the said second and third par- 
ties at par, in payment of their claims and 
advances, so far as they are entitled and may 
hereafter become entitled to same. 

• Art. 11. That hereafter the party of the 
second part covenants and agrees to pay and 
apply the thirty per cent, being th§ balance 
of the gross earnings of the railroad of the 
party of the first part, as follows: First— For 
the payment of the coupons, as they shall 
from time to time mature, upon the said 
bonds, representing and amounting to the 
aforesaid sum of $15,821,000. But if the 
same shall not be adequate to such payment 
in full in any one year, then the said party 
of the second part will pay any such deficien- 
cy out of its own proper moneys, without 
■ charge, reclamation, or subrogation therefor 
Second— Out of any surplus of said thirty per 
cent, remaming after payment of said inter- 
est, to pay the same pro rata, as interest or 
dividends, to and among the holders of the 
convertible bonds provided for in the first 
article of this agreement, based on the entire 
amount of the income bonds convertible into 
preferred stock, as provided for in the fii-st 
article of this agreement, actually Issued 
and the bonds which the holders have the 
option to convert into the said income bonds, 
and the holders of any stock into which any 
of said bonds may have been converted by 
the holder, in the exercise of the option so to 
do, provided for in the bonds, and also of any 
bonds hereafter to be issued under the provi- 
sions of a subsequent article of this agree- 
ment, to represent new constnictions and 
additional equipment for the use of the rail- 
road of the party of the first part; and 
Third— To pay to a sinking fund to be estab- 
lished for the redemption of said mortgage 
bonds, the one-half of one per cent, provided 
for In the mortgage to secure the payment of 
said $15,821,000 of bonds, for the use and 
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Tienefit of the "first party; and after such pay- 
ment, any surplus of said thirtj' per cent, re- 
maining to be divided pro rata as a dividend 
upon the common stock of the said party of 
the first part. 

"Art. III. All sums expended by the party 
•of the second part after the date of the agree- 
ment of January 22, 1869, and the interest 
thereon at seven per cent., upon the cost of 
;any new equipment provided by the paity 
-of Liie second part, necessary for the success- 
ful operation of the road of the party of the 
first part, shall be promptly liquidated and 
paid to the second party in said convertible 
bonds at par. 

"Art. ly. Any defects of power or authori- 
ty (if such there be) to enter into and effectu- 
.ate the agreement of January 22, 1869, and of 
this present agreement existing between the 
parties hereto shall be removed, and the 
requisite authority therefor be obtained at 
the earliest practicable time; and thereupon 
•either party may require of the other the 
•due execution of such instruments as will 
perfect, confirm and render operative and 
binding said agreement. 

"Art. V. Whenever this agreement shall 
•conflict with the provisions of the agreement 
•of January 22, 1869, by and between the par- 
ties hereto, the said agreement of January 
22, 1869, shall, in those particulars and to 
that extent, be deemed and taken to be chan- 
.ged and modified, and the party of the third 
part unites in the execution of this agree- 
ment in testimony of its assent to such modi- 
fication. 

"It is understood that annual gross earn- 
ings, mentioned in the sixth article of the 
•original lease, shall be held to mean the an- 
nual gross revenues of the road of the party 
•of the first part, after the deduction there- 
from of all pro rata bridge tolls, drawbacks 
billowed on freight traffic, terminal expenses 
^allowed to other railroad corporations on 
through business between the East and 
West, and whatever amount Is paid to the 
•Chicago and Northwestern Railroad Com- 
pany per passenger and per hundred on 
freight for the use of their road, until the 
road of the party of the first part is complet- 
•ed to its proper terminus in Chicago. 

"It is understood and agreed between the 
■parties hereto that the thirteenth article of 
the original lease shall be amended and mod- 
ified so as to read as follows, viz.: 'Passen- 
ger trains shall be ?o run as to develop and 
increase the local and through business upon 
said road of the party of the first part, and 
Tvhere connections are made between Chicago 
.-and the East, via Pittsburg, the speed thereof 
shall be pro rated upon the needs of all par- 
ties hereto, and the party of the third part 
shall not run trains at higher rates of speed 
for any other connecting line, nor grant fa- 
cilities of any kind that shall not be equalled 
by those given to the parties of the first and 
second parts; and in case the organization 
-of the party of the second part, for the pro- 
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curement of either passengers or freight in 
the Eastern cities or in the West shall not be 
satisfactory to the party of the first part, 
then the said party of the first part may use 
its own organization, at its own expense, for 
the procurement of above tratfic in the 
East or West, being governed in the se- 
curing of such traffic by the rates fixed or 
agreed to by the party of the second part; 
and no consolidation of earnings or run- 
ning arrangements shall be made by the par- 
ty of the second pait witli any other com- 
pany, for competing business or traffic, with- 
out the consent of the party of the first 
part.' " 

On the 28th of April, 1870, the board of 
directors of the Columbus, Chicago and In- 
diana Central Eailway Company, by resolu- 
tion, directed the issue of bonds to an amount 
not exceeding §10,000,000, convertible at any 
time within fifteen years from date into pre- 
ferred capital stock at par, bearing a divi- 
dend of seven per cent, interest, out of an 
interest fund to be provided, and prior to the 
payment of any dividend on the common 
stock of the company. The interest fund, 
and the amount thereof which could be ap- 
plied to the payment of the seven per cent, 
interest on the said convertible bonds, and 
the seven per cent, on the preferred stock 
created by the conversion of said bonds into 
such stock, was to be ascertained annually, 
as follows: From the gross and entire reve- 
nue and income of the railroad and its ap- 
purtenances owned by the company, there 
shall each year, commencing February 1, 
1870, be deducted payments on certain desig- 
nated accounts. Thirty per cent, of the re- 
maining balance was to be applied as follows: 
First, To pay the interest on ?15,000,000 
of bonds being the interest on bonds of the 
Columbus, Chicago and Indiana Central Hall- 
way Company, and on the bonds which they 
are to represent and be exchanged for, as 
provided in the mortgage deed of said com- 
pany, dated February 20, 1868. To pay, also, 
the interest on ?821,000 of outstanding sec- 
ond mortgage bonds of the Columbus and 
Indianapolis Central Eailway Company, dat- 
ed November 1, 1864. Second, To pay the 
salaries and other expenses incident to the 
corporate organization,^ not exceeding, how- 
ever, $20,000. Third, To pay out of said thir- 
ty per cent, so much thereof as may be net 
earnings, and required by the provisions of 
said mortgages to be so applied to the sink- 
ing fund. Fourth, The balance and residue 
of said thirty per cent, to be deemed and 
taken to be the interest fund for the payment 
of the interest on the then outstanding con- 
vertible bonds and on the preferred stock cre- 
ated by the conversion of said bonds into 
preferred stock. 

The resolutions of the board further provid- 
ed: That so much of said interest fund as, 
in the opinion of the company, might be nec- 
essary for that purpose ma3^ from time to 
time, be used in adjusting the (then) present 
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outstanding bonds of the company, and the 
companies merged in that company by con- 
solidation, so as to malie the bonded debt of 
the company conform to the agreement by 
which said bonded debt is to be reduced to 
$15,821,000. 

That said convertible bonds should be ne- 
gotiated under the direction of the board of 
directors, to take up, retire, and cancel so 
much of all the bond indebtedness then ex- 
isting, whether made by it or by any com- 
pany merged in that company by consolida- 
tion, "as that the said bond indebtedness 
shall be reduced to §15,821,000, leaving out- 
standing the present existing bonded debt the 
$15,000,000 fii*st mortgage bonds of this com- 
pany, and §821,000 of the second mortgage 
bonds of the Columbus and Indianapolis 
Central Company;" also, to fund and pay all 
other existing indebtedness of the company, 
and also to issue so manj"^ of said convertible 
bonds as may be further required by, and in 
performance of, the terms of an agreement 
between the company, and the Pittsburg, 
Cincinnati and St. Louis Railway Company, 
and the Pennsylvania Railroad Company, dat- 
ed Februaiy 1, 1870. 

In accordance with those resolutions a 
mortgage was executed upon the property of 
the railroad, containing the foregoing stipu- 
lations, to Parkhurst and Thompson, trus- 
tees, to secure tlie payment of $10,000,000 of 
convertible bonds. 

About the date of the actual execution of 
the amended lease, (December, 1870,) the fol- 
lowing letter, signed by the presidents re- 
spectively of the Pennsylvania Railroad Com- 
pany and the Pittsburg, Cincinnati and St. 
Louis Railway Company, was prepared and 
delivered to the pereons to whom it was ad- 
dressed: 

"To Messi-s. W. R. Fosdiek and .Tames A. 
Roosevelt, trustees, and A. Parkhurst, trus- 
tee: Gentleman: Under the contract and 
lease of the Columbus, Chicago and Indiana 
Central Railway, dated January 22, 1869, as 
amended by the contract of February 1, 1870, 
the Pittsburg, Cincinnati and St. Louis Rail- 
way Company, as lessee, which lease the 
Pennsylvania Railroad Company has guaran- 
teed, will, by the terms of said lease, pay the 
interest as it matures on the $15,000,000 of 
the first mortgage consolidated bonds of the 
Columbus, Chicago and Indiana Central Rail- 
way Company, or on the bonds which they 
represent, and on $821,000 of the second mort- 
gage bonds of the Columbus and Indianapolis 
Central Railway Company, which bonds are 
secured by deed of trust, made respectively 
to you. You are, therefore, authorized to in- 
form the holders of said bonds, and to give 
such fm-ther public notice as you may think 
proper, that the interest on the said $15,- 
821,000 of bonds will be regularly paid by the 
Pittsburg, Cincinnati and St. Louis Railway 
Company or the Pennsylvania Railroad Com- 
pany, according to the tenor of said amend- 
ed eonti'act and lease." 



On 27th of October, 1874, a 'written notice- 
was given by the Pittsburg, Cincinnati and' 
St. Louis Railway Company to the Colum- 
bus, Chicago and Indiana Central Railway 
Company, which, after reciting the execution- 
of the origmal and amended lease and the 
mortgages aforesaid, proceeded: 

"And whereas, four years and nine months 
have elapsed since the date of said supple- 
mental agreement, yet the Columbus, Chicago- 
and Indiana Central Railway Company has 
not complied with the covenants in said 
agreement, and by reason thereof suits have 
been instituted against them by holders of 
ceitain of their obligations prior in date to- 
the date of the original agreement, namely, 
the 22d day of January, 1869; and a decree 
having been rendered by the ch-cuit court of 
the United States for the district of Indiana 
for the sale of a part of the demised prem- 
ises, twenty-seven miles of road, lying be- 
tween Richmond and Newcastle, for an un- 
paid debt of $932,500.44, whereby the Pitts- 
burg, Cincinnati and St. Louis Railway Com- 
pany, as lessees, are in imminent risk of be- 
ing ousted from the possession of said prop- 
erty and having legal proceedings instituted' 
against them for an accounting of rents, is- 
sues, and profits derived by their operation 
and management of the line of railway of 
the Columbus, Chicago and Indiana Central 
Railway Company, or portions thereof. 

"And whereas, the duties of the Pittsburg, 
Cincinnati and St Louis Railway Comjwiny,. 
while they remain in possession of said prop- 
erty derived from the Columbus, Chicago and- 
Indiana Centi-al Railway Company, as well 
as their obligations to the public as common, 
carriers over the line of said road, to provide- 
safe roadway and equipment, and proper fa- 
cilities for the transaction of public business, 
have heretofore required, and will continue- 
to require, large expenditures of money by 
the Pittsbm'g, Cincinnati and St. Louis Rail- 
way Company, all of which said money, al- 
ready amounting to more than three million 
of dollars is jeopai'dized and endangered by 
reason of the default of the Columbus, Chi- 
cago and Indiana Central Railway Company^ 
in not complying with the terms of their said 
agreement, 

"Now, therefore, you are hereby notified- 
that unless your company, namely, the Co- 
lumbus, Chicago and Indiana Central Rail- 
way Company, shall, on or before the 1st day 
of January, 1875, can-y Qut and fulfill in good 
faith yomr said covenant and agreement, as- 
set forth in said amended lease, dated 1st 
day of February, 1870, this company, name- 
ly, the Pittsburg, Cincinnati and St, Louis- 
Railway Company, will institute proceedings 
to compel tlie specific performance of the- 
agreement dated the 22d day of January, 
1869, and the agreement supplemental there- 
to, dated the 1st day of February, 1870, and, 
in the alternative, such relief as they may be- 
entitled to in equity," 

On the 28th of January, 1875, the Pitts- 
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turg, Cincinnati and St. Louis Railway Com- 
pany gave the Columbus, Cbicago and Indi- 
ana Central Railway Company another no- 
tice, which, after reciting the notice of Octo- 
ber 27, 1874, declares: 

"The 1st of January, 1875, haTing expired 
without your company having carried out 
and fulfilled yom* covenant and agreement, as 
referred to in said notice, the Pittsbm'g, Cin- 
cinnati and St. Louis R. W. Co. hereby notify 
you that they have, through their counsel, 
commenced the preparation of a bill in equity 
to compel the specific performance of the ex- 
isting leases, and, in the alternative, such re- 
lief as they may be entitled to in equity, 
whieli bill it is their intention to file in a 
court of competent jurisdiction without de- 
lay; and that, under these circumstances, the 
Pittsbm'g, Cinchmati and St. Louis Railway 
Company are advised that it is their duty to 
decline and refuse to make any payments un- 
der said lease or amended lease, or othei-wise, 
except under and according to such orders 
or decrees as a court of competent jurisdic- 
tion may finally make in these premises, de- 
fining the legal and equitable rights and lia- 
bilities of the parties. But pending the sub- 
mission of said bill to said court for its decree 
and oixlers we will make an. advance to your 
company, if desired by you, but under pro- 
test, of §24,836, to meet certain of your cou- 
pons maturing Feb. 1, prox., as per yom* no- 
tice. This advance will only be made under 
protest, and with the distinct understanding 
and notice that it shall not affect, in any man- 
ner, the said notice of October 27, 1874, 
which we gave you, or our rights in any 
form as lessees of your property. Our com- 
pany will hold itself ready at all times to ac- 
count to any court of competent jurisdiction 
that may have the case in charge, for all 
net earnings that may have been received 
from your property since 1st of January, 
1875." 

On 2d of February, 1875, Roosevelt and 
Fosdick filed their bill in the circuit court 
for the Northern district of Illinois, the dis- 
trict of Indiana, and the Southern district of 
Ohio, against the Columbus, Chicago and 
Indiana Central Railway Company. The ob- 
ject of the bill was to foreclose the first con- 
solidated mortgage. It alleged the failure 
of the defendant to comply with its agree- 
ment, contained in the mortgage, to create a 
sinking fund for the redemption of the bonds 
issued under the mortgage; that the com- 
pany had failed to pay the interest due upon 
bonds secm-ed by prior mortgages upon cer- 
tain portions of the road, or the interest on 
the second consolidated mortgage bonds due 
August 1, 1874; that in view of its large 
floating debt, and its insolvency, its net earn- 
ings were liable to be diverted and misap- 
plied, imless a receiver of its earnings and 
income was appointed, and such earnings and 
income properly applied through him. The 
bill sets out the original and amended lease 
and says: "The said le'ase is one beneficial 



to the lessors and their creditors, or parties 
claiming under them, and that the interest 
of the mortgage bondholders secured by the 
mortgage * * « does not require that for 
the present, at all events, the possession of 
the said lessees should be disturbed, provided 
they comply with the terms and conditions 
of such lease and contract; but that the 
rights and interests of your orators, and of 
the bondholders secured by the said mort- 
gage to them, will be for the present suffi- 
ciently secm'ed and protected by the appoint- 
ment of a receiver of the said mortgaged 
premises, and the incomes and earnings 
thereof, with the directions to the said re- 
ceiver, until further ordered by the court, 
not to distm'b the possession of the said les- 
sees under their lease, but to collect and re- 
ceive the rental payable by said lessees or 
their guarantors, under and pursuant to the 
provisions of said lease, and apply the same 
in such a manner as shall be provided by the 
order of this court, and as shall be agreeable 
to equity." 

The appearance of the company was en- 
tered on the same day the bill was filed and 
an order immediately made appointing Roose- 
velt and Fosdick receivers of the railroad and 
other property covered by the mortgage to 
the complainants, and of the earnings and in- 
come, rents and profits thereof, with direc- 
tion^ not to disturb the lessee corporation 
in the possession of the property, but to col- 
lect and receive the rental stipulated in the 
lease and amended lease, and apply the same 
in such manner as shall be provided by the 
further order of the court. The defendant 
company was further ordered to transfer and 
convey to said receivers the railroad and 
other mortgaged premises, and the income, 
rents, issues, and profits thereof. 

In the suit just referred to, Roosevelt and 
Fosdick filed a supplemental bill alleging 
additional defaults in the payment of inter- 
est due on the first consolidated mortgage 
bonds, which said trustees were without 
funds to pay, all the funds received by them 
having been inadequate to pay the interest 
due upon the outstanding sectional mortgage 
bonds prior in lien to the first consolidated 
mortgage. It was fm'ther alleged in the 
supplemental biU that any sale of the mort- 
gaged property under a decree of foreclosure, 
should be made without abrogating the lease- 
and guaranty, but subject to the lease and 
guaranty in such manner that the purchaser 
should succeed to and be vested with the 
right to receive and collect the stipulated 
rent. 

By an order entered June 1, 1875, Roosevelt 
and Fosdick, as trustees or receivers, were 
authorized, %y judicial proceedings in any 
court of competent jurisdiction, to enforce 
the provisions of the lease and amended lease 
against the Pittsburg, Cincinnati and St. 
. Louis Railway Company, and the Pennsyl- 
• vania Railroad Company, or either of them. 
Such a suit was instituted in the supreme 
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■court of New York against the FennsylTania 
Eailroad Company, and removed to the cir- 
•euit court of the United States. 

On the 25th of Februaiy, 1875, the Pitts- 
Tjurg, Cincinnati and St Louis Railway Com- 
pany commenced suit in this court against 
the Columbus, Chicago and Indiana Central 
Railway Company and Roosevelt and Fos- 
■dick, making the Pennsylvania Railroad Com- 
pany and Pullan also defendants. The bill 
set out at length the history of the lease and 
the amended lease, and also the notices al- 
ready referred to. 

The relief sought is shown in. the prayer 
that the court "will order, adjudge, and de- 
cree that said defendant, the Columbus, Chi- 
cago and Indiana Central Railway Company, 
is in default for failing to perform its said 
agreement to classify and fund said indebted- 
ness, and, by reason thereof, that said lease 
and the relation of lessor and lessee thereby 
intended to be created and continued be- 
tween said parties has been ended, and that 
said lease and amended lease be rescinded, 
set aside, and delivered up to be canceled, 
and that the plaintiff recover of the said de- 
fendant such sums of money as shall, in an 
account duly taken, appear to be justly due 
by reason of their mutual dealings under said 
lease, and that the said defendant resume 
possession of said railroad and all other de- 
mised property, free and discharged of said 
lease, unless the defendant shall, within some 
reasonable time to be fixed by the court, 
specifically perfonn its said covenant afore- 
said, and arrange, adjust, .classify, and fund 
its said indebtedness, as by the terms of said 
agreement of February 1, 1870, it is bound 
to do. And in the meantime, pending this 
suit, the complainant prays, inasmuch as from 
the nature and situation of said described 
property and its public character as a high- 
way for trade and travel, it would be improp- 
er for the complainant, notwithstanding its 
strict legal right so to do, to abandon Imme- 
diately its possession and refuse to continue 
its occupation of said railroad and uther 
property, your honorable court to appoint a 
receiver to take possession of the same and 
operate it, under the orders of the court, until 
final decree, the complainant hereby offering, 
until such appointment, to hold and operate 
the same, accounting to the coxixt for the re- 
ceipts arising from the same, paying the net 
profits thereof from time to time into the 
registry of the court as it may order, for aie 
benefit of any and all parties showing them- 
selves entitled thereto; and for such o*jer 
and further relief as to the court may seem 
equitable and just" 

After the institution of this action, an or- 
der was entered requiring the Pittsburg, Cin- 
cinnati and St Louis Railway Company to 
pay into court, from time to time, the net 
earnings of the road, to be applied, by direc- 
tion of the court, to payment of interest up- 
on bonds secured by mortgages upon parts of 
the consolidated road, prior to the consolidat- 



ed mortgage, but without prejudice to the 
claims of any of the parties. Thereupon the 
order under the authority of which Roosevelt 
and Fosdick brought the suit in New York 
was suspended, and all proceedings thereun- 
der stayed. 

Roosevelt and Fosdick then filed their 
cross-bill in this cause against the Pittsburg, 
Cincinnati and St Louis Railway Company, 
the Pennsylvania Railroad Company, the Co- 
lumbus, Chicago and Indiana Central Rail- 
way Company to enforce the lease and 
amended lease, and to recover the rental due 
thereunder. To this cross-bill the two com- 
panies first-named filed an answer. To the 
original bill answer^ were filed by the Co- 
lufubus, Chicago and Indiana Central Rail- 
way Company, Roosevelt and Pullan. The 
latter also filed a cross-bill, seeking the en- 
forcement of his decree against the Colum- 
bus, Chicago and Indiana Centi'al Railway 
Company, and to compel the Pittsburg, Cin- 
cinnati and St Louis Railway Company to 
pay to him the proportion of the earnings due 
to Mm. To the cross-bill of Pullan the Co- 
lumbus, Chicago and Indiana Central Rail- 
way Company demurred. 

The foregoing statement does not, perhaps, 
recite all the facts to which counsel in their 
oral and printed arguments have adverted, 
but it is sufficient to present all the substan- 
tial issues made by the pleadingn. 

It -will not be expected, I am sure, that I 
shall review the numerous authorities cited, 
or discuss with any elaboration the difficult 
and important propositions of law which 
arise in the case. The onerous character of 
my duties during the present term of the su- 
preme court have rendered it impossible for 
me to pursue that course. "While I have ex- 
amined, with care, the adjudged cases and 
the elementary works to which counsel have 
referred, and while, under some circumstan- 
ces, I should be glad to prepare an extended 
opinion, I can do nothing more, at this time, 
than indicate briefly and in very general 
terms the conclusions which I have reached 
upon the vital points in dispute. 

The right to the relief asked in the bill 
is placed by complainant upon numerous 
grounds. 

First— It is claimed by the Pittsburg, Cin- 
cinnati and St. Louis Railway Company that 
the lease in question was void ab initio. In 
support of this general proposition it is 
argued: That the Columbus, Chicago and 
Indiana Central Railway Company, under the 
laws of Indiana, had no authority to make 
such a lease of its railroad in Indiana; that 
if such authority existed, it has not been 
pursued, there having been no corporate pow- 
er exerted, in Indiana, nor according to its 
laws; that under the laws of Ohio the Pitts- 
burg, Cincinnati and St Louis Railway Com- 
pany was not authorized to take a lease of 
a railroad in Indiana; and, that the pai'ties 
are not estopped from asserting the invaJi'd- 
ity of the lease. 
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TJpon examining the laTvs of Indiana in 
force when the lease and amended lease were 
executed, I find— 

1. There is no statute of Indiana which in 
terms forbids or prohibits railroad corpora- 
tions of that state from executing leases of 
their propeiiy. 

2. By an act, approved February 23, 1S53, 
it is provided that any raih-oad company 
theretofore organized under the general or 
special laws of that state, shall have the 
power "to intersect, join, and Tihite their 
railroad with any other railroad constructed, 
or in progress of construction, In this (that) 
state, or in any adjoining state, at such point 
on the state line, or at any other point, as 
may be mutually agreed upon by said com- 
panies, and such railroad companies are au- 
thorized to merge and consolidate the stock 
of the respective companies, making one 
joint-stock company of the two railroads 
thus connected, upon such terms as may be 
by them mutually agreed upon, in accord- 
ance with the laws of 'the adjoining state 
with whose road or roads connections are 
thus formed: Provided their charters au- 
thorize said railroads to go to the- state line, 
or to such point of intersection." 1 Gavin 
& H. Ind. St. 526. 

3. By the same act an Indiana railroad cor- 
poration, organized for the purpose of con- 
structing a railroad from any point within 
that state to the boundary line thereof, is 
empowered to extend its road into or through 
any other state or states under such regula- 
tions as may be prescribed by the laws of 
such state or states into or through which 
said road may be extended. 

4. By the same act any Indiana railroad 
corporation which may have constructed, or 
commenced the construction of its road so as 
to meet and connect with any, other road in 
an adjoining state at the boundary line of 
that state, is empowered "to make such con- 
tracts and agreements with any such road 
constructed in an adjoining state, for trans- 
portation of freight and passengers, or for 
the use of its said road, as to the board of 
directors may seem proper." 

5. By the act approved March 4, 1SG3, pro- 
viding compensation to the owners of ani- 
mals killed or injured by the cars, locomo- 
tives, or other carriages of the railroad com- 
panies in that state, the same remedy is 
given against lessees as against others. 3 
Ind. St. [Davis* Supp.].413. See, also, 35 
Ind. 291. 

6. By an aet passed December 18, 1865, to 
secure a just valuation and taxation of all 
railroad property of "railroad companies hav- 
ing the whole or any portion of their lines 
within this (that) state," it is provided that 
"in ease any railroad or part thereof shall 
have been, or shall hereafter be leased, con- 
veyed, or mortgaged to any other raUroad 
company, and shall be in the possession of 
such other company under such lease, con- 
veyance, or mortgage, the road or part there- 
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of so leased, conveyed or mortgaged, shalL 
during the continuance of such possession, 
be assessed for taxation as the property of 
the company having such possession, in the- 
same manner as if it were a part of the 
road of such lessee, grantee, or mortgagee- 
under its own charter; and such lessee, 
grantee, or mortgagee shall, during the con- 
tinuance of such possession, have all the 
rights and be subject to all the duties and 
liabilities in relation to the road, or parts 
thereof so held, which are created by this- 
act, and both its property and the road or 
parts thereof so held, shall be liable for the- 
payment of such taxes in the same manner 
as railroad property is, in other cases, made 
liable for taxes properly assessed against the- 
same.". 3 Ind. St. [Davis' Supp.] 41S^21. 

7, By an act passed April 29, 18G9, for the- 
organization of companies to construct lat- 
eral roads, it is provided that in cases of sale 
or assignment "the purchasers, assignees, or 
lessees thereof shall file the same in such, 
recorder's office." 3 Ind. St [Davis' Supp.J 
406. 

S. The question of power to lease seems, 
not to have been conclusively determined by 
any decision in the supreme court of Indi- 
ana. In the case of Board of Com'rs of Tip- 
pecanoe Co. V. Lafayette, M. & B. R. Co., 50 
Ind. 85, it appears that a stockholder, in a 
direct suit for that purpose, assailed the- 
right of an Indiana railroad^ coi-poration to 
transfer, or provide for the "sale of, to an 
Illinois railroad corporation, a part or divi- 
sion of its road. The authority for such 
transfer was based upon the act of Februai-y 
23, 1833, already cited. The court said-_ 
(page 110) "Even if this section could be held 
to authorize the transfer of the use of one 
road to another, the words cannot fairly 
mean the transfer of one division of a road 
to the injury of another division of the same- 
road, thus putting the two divisions in direct 
antagonism, both in their interests and con- 
nection." But further along in the opinion 
the comrt says: (page 115) "We do not de- 
cide that railroad companies cannot become- 
lessors or lessees of other railroad compa- 
nies, or make other conti-acts with other rail- 
road companies for the purpose of running 
their lines in conjunction, facilitating com- 
merce, travel, and transportation, or for any 
of the legitimate purposes for which railroad 
companies are organized. There is much in 
the legislation of the state favoring this, 
view, and many decisions of this court sus- 
taining the advancing enterprise of the coun- 
try, but all such conti*acts must come within 
the powers of the coi-poration, must not ex- 
ceed the powers of the agency that makes 
them, must not violate the rights of stock- 
holders, or contravene public policy." That 
the precise question here presented was not 
intended to be decided by the supreme court 
of Indiana is entirely clear from the following 
language in the opinion delivered in that case 
in response to a petition for a re-hearing; 
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.(page 119) "The appellees seem to tliink that 
we ought to have decided the general ques- 
tion, whether railroad companies can lease 
their roads under the laws of this state. 
* * * When such a question is properly 
raised before us upon a lease made for the 
legitimate purposes of commei'ce and travel, 
and in accordance with the proper use of 
railroads, it will be our duty to decide 
whether such a lease is authorized and can 
be upheld by the laws of this state." It is 
■evident that the decision in 50 Indiana is an 
authority only for the proposition that an 
Indiana railroad corjjoration cannot legally 
transfer to another corporation one division 
•of its road, so as to bring it in direct an- 
tagonism with the other divisions of the 
same road. Nothing more was decided. We 
are, therefore, uninformed by any decision 
of the supreme court of Indiana upon the 
precise question under consideration. 

My own conclusion is that the lease made 
by the Columbus, Chicago and Indiana Cen- 
tral Railway Company to the Pittsburg, Cin- 
cinnati and St Louis Railway Company was 
neither in violation of the statutes, nor 
against the public policy of Indiana. The 
road of the lessor company met and connect- 
ed at the boundary line of the state with an- 
other railroad which was constructed imder 
the authority of an adjoining state. That 
<:ompany was given, by express words, the 
broad power of conti-acting for the use of its 
said road, with any company whose road 
was thus constructed in an adjoining state. 
The lessor and lessee companies are connect- 
ing roads, within any fair meaning of the 
flct of February 23, 1853. We have seen 
that, by the same statute, the Columbus, Chi- 
cago and Indiana Central Railway Company 
was authorized to unite its road with the 
road of an adjoining state on the state line, 
or at any other point agreed upon, and the 
two companies whose roads were thus unit- 
■ed, could merge and consolidate their stocks 
and make one joint-stock company, in ac- 
cordance with the laws of the adjoining 
state. Under the same statute, it could have 
extended its line into and through an ad- 
joining state, imder such regulations as that 
state might prescribe. In its capacity as les- 
see of the Columbus, Chicago and Indiana 
Central Railway Company, the Pittsburg, 
Cincinnati and St Louis Railway Company 
is unquestionably liable, in the state of In- 
diana, to the taxation which is imposed in 
that state upon railroad property in the pos- 
session of lessees. As such lessee corpora- 
tion it may be held liable in that state and 
by virtue of its statutes, for damages arising 
from the killing or injury of stock through 
the negligence of its employes. 

In view of the powers thus conferred, and 
the liabilities thus imposed, by statute, upon 
railroad corporations created under the laws 
of Indiana, and in the absence of any direct 
adjudication upon the subject by the highest 
<:ourt of that state, I am unwilling to hold that 
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the lease In qu^tion is in conti-avention either 
of its statutes or its public policy. I should be 
very slow to reach such a conclusion since the 
parties stipulated that any defects of power 
or authority (if such there be) to enter into 
and effectuate the agreement of January 22. 
1869, or that of Febi-uary 1, 1870, should be 
removed, ai^d the requisite authority therefor 
be obtained at the earliest practicable time. 
Had the conclusion been reached that there 
was a want of statutory authority or power in 
the lessor corporation to make the lease in 
question, I should have felt obliged, both by 
the letter and spirit of the agreement between 
the parties, before deereeiog rescission upon 
that ground, to give reasonable time for an ap- 
plication for relief to the legislative depart- 
ment of Indiana. 

Second— I cannot yield mj assent to the next 
proposition of the lessee company, that it was 
essential to the validity of the lease that its 
original execution or subsequent ratification 
should have been evidenced by corporate ac- 
tion taken by the lessor corporation within the 
limits of the state of Indiana. The general 
rule undoubtedly is, that corporate action 
taken, or corporate acts performed, by the 
body of the corporation, beyond the bounds 
of the sovereignty granting the charter, may, 
generally, be treated as null and void. But 
that rule, in the veiy nature of the case, can- 
not apply to the ease of a consolidated com- 
pany, whose road extends through three 
states, and where there is no express stat- 
utory prohibition against the corporate body 
taking coi-porate action in any one of the 
states through which the road of the con- 
solidated company extends. The state of In- 
diana could, by statute, require corporations, 
whether originally created or consolidated 
under its laws, to take no corporate action 
beyond its limits. But it is sufficient to say 
that the state has passed no such statute. 

Thkd— The objection that the Pittsbm-g, 
Cincinnati & St. Louis Railway Company 
were not authorized by the laws of Ohio to 
take the lease in controversy, depends upon 
the construction to be given to the 24th sec- 
tion of a statute of that state approved ilay 
1, 1852, entitled "An act to provide for the 
creation and regulation of ineoi-porated com- 
panies in the state of Ohio," 50 Laws Ohio, 
1852, p. 281, as amended by an act passed 
March 19, 1869. 66 Laws Ohio, 1869, p. 32. 
The effect of the amendment can be best un- 
derstood by putting that section as it ap- 
peared in the original act in juxtaposition 
with the amendment of 1869: 



Act of 1852. 

"Any railroad company 
heretofore or herenfter in- 
corporated may at any 
time, by means of stibserip- 
tioii to the capital of any 
other company or otlier- 
wlee, aid ptich company in 
the constrnction of ita rail- 
road for the pnrpoMC of 
formiiiga connection of said 
last-men J ioned road vfith 
the road owned by the corn- 



Amendment of ISGD. 

"Any railroad company 
heretofore or hereafter In- 
corporated may at any 
time, by means of sabscrip- 
tion to the capital of any 
other company or other- 
wise, aid sncb company in 
the construction of its rail- 
road, witfiin or vnUimU Ute 
slate, for the purpose of 
forming a uonneetion of 
said last-mentioned road 
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<paiiy larnlfililnB Bnch aid; 
■or any rnllrond company, 
organized in pursuance of 
law, may lease or purchase 
any part or all of any rail- 
TOad constructed by any 
other compauy. If said com- 
paufes' lines of satd road 
arc continuous orconnected 
-as aforesaid, upon such 
torms and conditions as 
maybe agreed on between 
^aid companies respective- 
ly; or any two ormore rail- 
road coinpanies.whosellnes 
are so connected, may enter 
Into any arrangement for 
their common benefit, con- 
eistont with and calculated 
to promote the objects for 
which they v/ere created," 
■otc 



with the road owned by the 
company farnishinff said 
aid; or any railroad com- 
pany organized in pursu- 
ance of law. may lease or 
purchase aui' part or all of 
any railroad, the whole or 
part of whicJi ii in tliis dale, 
and constructed, owned or 
leased by any other com- 
pany, if said companies' 
lines of said road are con- 
tinuous, or connected at a 
point either within or ■without 
this sink, upon such terms 
and conditions as may be 
apfreed onbet ween said com- 
panies respectively; or any 
two or more railroad com- 
panies, whose lines arp so 
connected, may enter Into 
any arrangement for their 
common benefit, consistent 
with and calculated to pro- 
mote the objects for which 
they were created," etc. 



I perceive no difficulty in ascertaining the 
intention of the act of 1869. According to 
its express provisions a raih.*oad company or- 
ganized under the laws of Ohio may lease or 
purchase any railroad which is in whole or 
in part in that state, and owned or leased 
by any other company, if said companies' 
lines of road are continuous or connected 
at a pouit either within or without Ohio. The 
power thus given to Ohio railroad corpora- 
tions was exerted in this case by the Pitts- 
burg, Guicinnati & St. Louis Railway Com- 
pany when it took the lease in question, I 
cannot assent to the proposition that the 
power to lease thus conferred was intended 
to apply only to railroads, or such parts 
thereof, as are situtite in Ohio. The act, 
among other things, was plainly intended to 
give Ohio railroad corporations power to take 
leases of railway lines within or without 
Ohio where the road of the lessee was con- 
nected at a point either within or without 
the state with the lines of the lessor compa- 
ny, thus establishing dh-ect connections be- 
tween railroads constructed in Ohio, imder 
the authority of its law?, with lines of road 
constructed tn other states. The manifest 
object of the statute was to attract business 
from other states over the lines of the Ohio 
railroads. 

My conclusion, therefore, is that the lessee 
corporation was not forbidden by the laws 
of Ohio to take the lease in question. 

Fourth— The next proposition to be consid- 
ored is whether, if originally valid, the lease 
has been terminated by the eviction of the 
lessee by paramount title. In support of 
this proposition the complainant refers : 1st, 
to the decree of July 30, 1874, in the PuUan 
■Case, whereby the road, in Indiana, from 
Richmond to Newcastle, twenty-seven miles 
In length, and part of the lines leased to the 
Pittsburg, Cincinnati & St. Louis Railway 
"Company was ordered to be sold to satisfy 
the claim of the PuUan trustee. 2d. To the 
proceedings in the suit instituted by Roose- 
velt and Fosdiek, trustees in the first consoli- 
-dated mortgage, under which they were ap- 
pointed receivers, with power to receive 
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I'ents and profits due from the lessee corpora- 
tion. 

I am of opinion that neither the PuUan de- 
cree nor the proceedings in the suit of Roose- 
velt and Fosdick against the Columbus, Chi- 
cago and Indiana Central Railway Company 
furnish just grounds for the absolute rescis- 
sion at this time of the contracts of leasing. 

The eviction complained of is not an actual 
but a constructive eviction. Pullan, it is 
said, has the power at any moment to turn 
complainant out of a portion of the demised 
premises, and the existence of this power is 
permitted by the lessor corporation. But 
that in every essential sense was the case 
when the lease was executed. The mortgage 
under which Pullan claimed was then a mere 
incuinbrance. And that is all that may be 
said of the unexecuted decree entered in a 
suit to which neither the Pittsburg, Cincin- 
nati and St. Louis Railway Company nor 
the Columbus, Chicago and Indiana Central 
Railway Company were pai*ties. He may 
never execute that decree, and so long as he 
does not disturb the possession of the lessee 
coi-poi-ation or imperil its permanent control 
of the demised property, according to the 
terms of the lease, his decree should not, ac- 
cording to the weight of authority, especially 
in Indiana, be regarded an eviction by para- 
mount title, entitling the lessee to withhold 
rental or to rescission. 

The same general remarks are applicable 
to the proceedings in the suit of Roosevelt 
and Fosdick. They are receivers of the in- 
come, rents, issues, and profits which are due 
and owing by the lessee corporation unaer 
and pursuant to the provision of the lease. 
They have not yet disturbed the possession 
of the lessee, and at present they are under 
insti-uctions not to do so. They are asserthig, 
for the bondholders, and as to the income 
and profits of the leased property, only such 
rights as the Columbus, Chicago and Indiana 
Central Railway Company claims to have un- 
der the original and amended lease. The 
possibility, during the term of the lease and 
pending proceedings for the consummation 
of the agreements between the parties, of 
such suits as those instituted by Pullan, 
Roosevelt and Fosdick must have been in the 
minds of the parties when the lease and 
amended lease were executed. Nothing 
which has occurred in those suits, up to the 
present time, would justify rescission. 

Fifth— On behalf of complainant it is fur- 
ther claimed— 

That the covenant to reduce and classify 
the mortgage indebtedness of the lessor com- 
pany and the covenant of the lessee to pay 
and apply the stipulated rent are dependent, 
the former being a condition precedent, the 
performance of which must be alleged and 
shown before any liability can be enforced 
against the lessee, and the continued failure' 
to perform which gives to the latter a right 
to rescind the agreement and cancel the 
lease; 
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That even if this covenant is not technical- 
ly at law a condition precedent to the per- 
formance of the covenants of the lessee, it is, 
in e'quity, one which, coupled with the in- 
solvency of the lessor, the lessee is entitled 
to have specifically performed, or, failing in 
that, to have the lease rescinded and can- 
celed. 

These two propositions may be considered 
together. 

"The rule has been established, by a long 
series of adjudications in modern times, that 
the question whether covenants are to be 
held dependent or independent of each other 
is to be determined by the intention and 
meaning of the parties as it appears on the 
instrument, and by the application of com- 
mon sense to each particular case, arid to 
which Intention, when once discovered, ail 
technical forms of expression must give 
way." This language from Stavers v. Curl- 
ing, 3 Bing. N. C. 368, is cited with approv- 
al in Lowber v. Bangs, 2 "Wall. [69 XT. S.] 736, 
where the following was added: "Rules 
have been elaborately laid down and discuss- 
ed in many cases for determining the legal 
character of covenants and their relations to 
each other; but all the leading authorities 
concur in sustaining these propositions. 
CJonti-acts, where their meaning is not clear, 
are to be consti-ued in the light of the cir- 
cumstances surrounding the parties when 
they Avere made, and the practical interpre- 
tation which they, by their conduct, have 
given to the provisions in controversy." 

Guided by these established rules, I am of 
opinion that the covenant on the part of the 
lessor corporation, "to arrange, provide for, 
and so adjust and classify all their indebted- 
ness now (then) existing, that $15,821,000 
thereof shall be represented by bonds bear- 
ing 7 per cent, interest," secured by mort- 
gage upon the estate and property of the les- 
sor, is not technically a condition precedent to 
the performance by the lessee corporation of 
its covenant to pay the stipulated rent. The 
language employed by the parties, in the 
light of attendant circumstances, and in view 
of what, in time and labor, was plainly nec- 
essary to be done in order that the indebted- 
ness of the lessor eoi-poration might be ar- 
ranged, provided for, adjusted, and classified, 
as required by the amended lease, renders it 
perfectly certain that the lessee remaining in 
possession, and enjoying the fruits of the 
lease, was not entitled to withhold payment 
of the stipulated rent until the adjustment 
and classification were accomplished. Such 
was the practical interpretation given by the 
lessee company to the contract. It did not, 
after the execution of the amended lease, 
withhold the stipulated rent, but promptly 
and regularly paid, up to the commencement 
of this litigation, such annual rent as it eon- 
ceded to be due according to the terms of the 
original and amended lease. It was clearly 
the expectation of the parties that the lessee 
should pay the stipulated rent, pending such 
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steps as the lessor corporation, exercising 
due diligence, might be required to take in 
order to comply with its covenant to arrange, 
provide for, adjust, and classify its indebted- 
ness. 

But it does not follow from all this that 
the lessee company is bound to wait for an 
indefinite or an unreasonable time for sucl> 
arrangement, adjustment, and classification 
of the lessor's indebtedness to be efEected, 
The stipulation, in the amended lease, upon, 
that subject, is obviously matter of sub- 
stance, not mere form. It constituted, be- 
yond question, a very material part of the- 
consideration for the amended lease. It 
would not, as I infer, have been executed by 
the lessee corporation without the covenant 
upon the part of the lessor company to ar- 
range, provide for, adjust and classify its In- 
debtedness to the extent stipulated. The 
parties by their contract have made that 
stipulation material, and it is not for the- 
court to decline to give it effect according to 
the fair and reasonable interpretation of the 
words employed. What then did the pailies 
mean by the words in the amended lease, "to 
arrange, provide for, and so adjust and classi- 
fy," Some light is thrown upon this ques- 
tion by the first item of the fourth resolution 
passed by the lessor's board of directors at 
the time they determined to issue and nego- 
tiate $10,000,000 of convertible bonds for tlie 
follomng purposes: "First, to take up, re- 
tire, and cancel so much of all the bonded in- 
debtedness now existing, prior in date to 
these presents, against the company (made 
by it or made by any company merged in 
this company by consolidation) as that the 
said bond indebtedness shall be reduced to 
?lo,821,000, leaving outstanding of the pres- 
ent existing bonded debt, the $13,000,000 first 
mortgage bonds of the company and §821,000 
of the second mortgage bonds of the Colum- 
bus a,nd Indianapolis Central Railway Com- 
pany." The same idea is expressed in the 
proviso to the second resolution of the board, 
which declares that "so much of said interest 
fund as, in the opinion of this company, may 
be necessary for that purpose, may, from 
time to time, be used in adjusting the pres- 
ent outstanding bonds of the company, and 
other companies merged in this company by 
consolidation, so as to make the bonded debt 
of this company conform to the agreement 
by which said bonded debt is to be reduced 
to §15,821,000, as provided in the first item 
of the fourth resolution of this board." 

The lessoi''s indebtedness has not been ar- 
ranged, provided for, adjusted, and classi- 
fied, as required by the amended lease. 
When this bill was filed it had made very 
Uttle progress in that direction. Before this 
suit was commenced it was twice notified by 
the lessee corpoiution that the provision in 
the contract requh'ing such adjustment and 
classification was insisted upon, and com- 
pliance therewith demanded. There are, no 
doubt, many difficulties in the way of com- 
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pliance. But the court cannot, upon that 
ground, discharge the lessor from the obliga- 
tion of compliance. It has no right to mate 
contracts for parties. Its duty is to construe 
and enforce those made. 
, The lessee corporation insists that the les- 
sor has been guilty of such delay in perform- 
ing its covenants that it has now the right 
to a decree of rescission. That is not the the- 
ory upon which compliance T?ith the amended 
lease was demanded, nor upon which the bill 
was framed, nor would such a decree, at this 
time, he just or equitable. The notice given 
by the lessee, under date' of October 27, 1874, 
was that unless the amended lease was com- 
plied with, legal proceedings would be insti- 
tuted to compel specific performance. The 
subsequent notice was to the same efEect. 
The bill pi-ays for a rescission and an account, 
and that the lessor corporation resume pos- 
session of the railroad and other demised 
property, free, and discharged from the lease, 
"unless the defendant shall, within some rea- 
sonable time to be fixed by the court, specific- 
ally perform its said covenant aforesaid, and 
arrange, adjust, and classify, and fund its 
said hidebtedness, as by the terms of said 
agreement of February 1, 1870, it Is bound 
to do." It would be inconsistent with the 
whole frame of -the suit to do more at this 
time than, to decree a performance of the 
agreement by the lessor. 

To such a decree the complainant in the or- 
iginal bill seems to be equitably entitled, but 
is not now entitled to more. The lessor com- 
pany was in such financial condition at the 
commencement of this action that the com- 
plainant is justified ininsisting that there shall 
be no further delay in the required adjust- 
ment of the lessor's bonded indebtedness. 
The time has come in the history of both the 
Jessor and lessee companies when the latter 
is entitled to have it definitely ascei-tained 
whether the terms of the original and amend- 
ed lease are to be complied with. Upon the 
question as to what time should be given to 
the defendant within which to comply with 
its covenant, I have had some diflieulty. Too 
little consequence is attadied by the lessor 
company to the time which elapsed from the 
execution of the amended lease to the date 
of the notice given in October, 1874, and too 
much consequence is attached by complainant 
to the lapse of time from that date to the 
submission of this cause. Under all the cir- 
cumstances I have concluded that the lessor 
corporation may have until the 1st day of 
Januai-y next, within which to arrange,, pro- 
vide for, adjust, and classify its indebted- 
ness, as required by the amended lease of 
Febniary 1, 1870, and in default thereof the 
complainant has leave to move for a decree 
rescinding the contract between the parties, 
upon such terms, and with such provisions 
for a settlement of accounts as may be equi- 
table. 

It will be observed that I have said nothing 
upon the point earnestly discussed by counsel 
19FED.CAS.— 50 
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as to the rights of bondholders against the 
Pittsbm-g, Cincinnati and St. Louis Railway 
Company and the Pennsylvania Railroad 
Company, by reason of the guaranty given 
by the latter, and by reason of the published 
letter signed by the president of both com- 
panies at or about the date of the actual exe- 
cution of the amended lease. I have omitted 
any consideration of that question because, m 
my judgment, it is not necessarily involved in 
the issues made in this case. What may now 
be the rights of such bondholders as against 
those companies, or what may be their rights 
in the event of a rescission of the contract of 
leasing, need not, and indeed cannot prop- 
erly, be determined in this case. That may be 
the subject of distinct litigation between 
them and such companies, or either of them. 
The right of the complainant to a rescission 
as between it and the lessor corporation, is 
not affected by the obligation, if any, of the 
complainant, or of its guarantor, to pay the 
bonds issued or purchased upon the faith of 
the leases, and of the letter issued in Decem- 
ber, 1874. I make no expression of opinion 
as to whether such obligation exists upon the 
part either of complainant or its guarantor. 

Counsel may prepare such order as may be 
necessary to give efEect to this opinion, and 
such further orders as may be necessary for 
the preparation of the cause for final hearing 
upon all issues not now disposed of. 
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PITTSBURGH LOCOMOTIVE & CAR 

WORKS V. STATE NAT. BANK 

OF KEOKUK. 

[2 Cent. Law J. t)92; 1 Law & Eq. Rep. 56; 8 
Chi. Leg. News, 41; 1 Thomp. Nat. Bank Cas. 
315; 1 N. T. Wkly. Dig. 332; 21 Int. Rev. 
Ree. 349; 12 Alb. Law J. 280.] i 

Circuit Court, X>. Iowa. Oct. Term, 1875. 

UOSDITIONAI. SAtE— Pl-EDGE— POWEIt OF ISTATlOXAIi 

Banks to Take PicDOES of Chattels, 

1. A locomotive was leased hy the manufac- 
turers to a railroad corporation in Iowa, by an 
instrument in writing not recorded, for a sum 
equal to its value, to be paid in nine months; 
Otherwise "the manufacturers were to have the 
right to re-possess the same. The lessee pledged 
the locomotive to a bank to secure a loan of 
money. JSeld, under section 1922 of the Iowa 
Code (1873), which requires contracts for tlie 
conditional sale of chattels to be recorded in oy- 
der to be valid against creditors and subsequent 
purchasers without notice, that the pledgee's 
right was superior to that of the manufaetiurers. 

1 [Reprinted from 2 Gent. Law J. 692, by per- 
mission. 1 Law & Eq. Rep. 56, and 12 Alb. 
Law J. 280, contain only partial reports,] 
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2. A national bank may take a pledge of chat- 
tels as security for money lent. 

At law. 

HoTiVell & Anderson, for plaintiff. 
Gilmore & Anderson, for the bank. 



DILLON, Circuit Judge. Replevin for a 
locomotive engine. In July, 1873, the plain- 
tiffs and the Miss. Valley & West B. II. Co. 
{an Iowa and Missouri corporation) entered 
into a written conti-act, by the terms of which 
it "let" or leased to the railroad company the 
locomotive engine for nine months, for a sum 
equal to the value of the locomotive, one- 
fouith of which was paid at or near the date 
of the instrument, and the balance was to 
have been paid within the nine months. If 
paid, the plaintiff was to execute to the rail- 
road company a bill of sale; if not paid, the 
plaintiff "was to re-possess and enjoy the 
engine as though the instrument had never 
been made." The instniment contained a 
stipulation on the part of the railroad com- 
pany, that the said locomotive engine should 
be taken to Keokuk, Iowa, by the railroad 
company, and there kept and used and not 
removed from the control of the railroad 
company without the consent of the plaintiff. 
The engine was sent to the railroad company, 
jind was received by it at a town on its line 
in Missouri. While there, to wit, in Septem- 
ber, 1873, said railroad company borrowed of 
the State National Bank of Keokuk §1,250, 
and pledged the engine to the bank as se- 
curity, placing the same in the actual custody 
of a third person for the security of the bank. 
The bank had no notice of the plaintiff's lease 
or claim on the locomotive, and the plaintiff's 
lease was never recorded. The 4nestion in 
the case is whether the pledge to the bank 
gives it a right to hold the locomotive as se- 
curity for its loan to the railroad company as 
against the plaintiff. 

At the date of these transactions there was 
in force in the state of Iowa the following 
statute: "No sale or contract or lease where- 
in the transfer of title or ownership of per- 
sonal property is made to depend upon any 
condition, shall be valid against any creditor 
or purchaser of the vendee or lessee ia actual 
possession obtained in pursuance thereof 
without notice, unless the same be in writing, 
executed by the vendor or lessor, acknowl- 
edged and recorded the same as chattel mort- 
gages," Code 1873, § 1922, 

DILLON, Circuit Judge (orally). 1. Con- 
ceding that the instrument of lease was exe- 
cuted in Pennsylvania, and that as between 
the parties it does not show a sale of the en- 
gine, and that aside from the Iowa statute 
(Code 1873, § 1922), the plaintiffs would have 
the superior right, I am of the opinion, in 
view of the express stipulation of the con- 
tract, that the locomotive was to be taken to 
Iowa and there used by the railroad company, 
that the Iowa statute eonti'ols the case and 



has the effect to subordinate the rights of the 
plaintiffs to the lien of the bank as pledge. 

2. I am furthermore of the opinion, that 
under the national banking act the bank had 
the right, on making the loan to the railroad 
company, to take a pledge of the locomotive 
as security. National banks are not, in my 
judgment confined, in the taking of security 
for discounts and loans, to the security afford- 
ed by the names of indorsers or personal 
sureties, but may take a pledge of bonds, 
choses in action, bills of lading, or other per- 
sonal chattels. The words "loans on per- 
sonal security," in the banking act, are used 
in contx-a-distinction to real estate security. 
Such has been the usage of the banks, and 
any other construction would throw a bomb- 
shell into the community, and injure both 
the banks and their customers. 

Judgment for defendant 

NOTE. In Shoemaker v. Mechanics' Nat 
Bank [Case No. 12,801], decided in the Mary- 
land circuit, it was held by Mr. District Judge 
Giles that a national bank has iwwer to lend 
money on a note or other x)ersonal obligation 
secured by a pledge of stock of a corporation as 
collateral security. 

[This cause was carried by writ of error, to the 
supreme court, where it was heard on a motion 
to dismiss the ease. The motion was granted, 
154 TJ. S. 626. 14 Sup. Ct 1180.] 



Case No. 11,199. 

The PIZARRO v. MATTHIAS. 

[10 N. Y. Leg. Obs. 97.] 

District Court, S, D. New York. Feb. Term, 
1852. 

COLl^lSION — LlABtLITl* OP FOKEIGN SHIP OP Wak 
•TO AhREST — JURISDICTIOy. 

1. It is the proper mode of taking exception to 
the jurisdiction of the court in a dvil action 
brought by a private suitor against an armed 
ship of a friendly power, for the U. S. attorney 
to file a suggestion in the name of the United 
States. 

2. A ship of war belonging to a nation in 
amity with the United States, and not prohibited 
by tixe president a free entry into the ports of 
the United States, is not liable to arrest, on 
process from the local courts, for a Avrongful 
collision within the territorial jurisdiction of the 
United States with an American merchant ves- 
sel. 

The libel in this case was filed July 21, ISol, 
against the steamer Pizarro, for damages oc- 
casioned by a collision with the schooner 
Thomas Conner. It avers that the libellant 
[Cornelius H. Matthias] is a resident of Nor- 
folk in Vu'ginia, and owner of the schooner, 
wliieh belongs to that port That on the 17th 
day of July, 1851, the schooner was under 
way on a voyage from this port to her home 
port and when off the light house at Staten 
Island, and about 200 yards from the shore, 
close hauled upon the wind, she met the 
steamboat Pizarro at about twelve o'clock at 
noon, coming into this port from sea, at tlie 
rate of twelve or fifteen knots the hour. That 
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the steamer attempted to pass in sTiore of the 
schooner, and thereby came in collision with 
her, breaking various parts of the vessel and 
doing her damage, which caused her delay in 
this port sis days to make repairs. Process 
of attachment was prayed for and taken out 
in the usual course of practice the same day, 
and the marshal arrested the steamer thereon 
and made return to court of the arrest, on the 
5th of August, 1851. On the 7th of Novem- 
ber thereafter, the United States attorney for 
this district, on the part and behalf of the 
United States, and by direction of the execu- 
tive power and authority thereof, filed a sug- 
gestion, and gave the court to understand 
upon the question of jurisdiction that the said 
steamer was a public armed vessel of war 
■of her Catholic Majesty the Queen of Spain, 
and that tliere exists between the United 
States and the Queen of Spain a state of 
peace and amity, and that the public vessels 
of war of her majesty, while they conform to 
the law of nations and laws of the United 
States, can at pleasure enter the ports of the 
United States and depart therefrom without 
■seizure, arrest, detention or molestation, by 
iiny civil process or other means, inconsistent 
with their rights by treaty or the laws of na- 
tions. The suggestion follows in large detail 
the statements set forth in one presented in 
the case of The Exchange, 7 Granch [11 U. S.] 
116, and is modelled in its averments upon 
that precedent. It is not necessary to re- 
liearse more than the allegations of the libel 
■showing the ground of action on which the 
point of jurisdiction is raised for the deci- 
■sion of the court. 

J. Prescott Half, U. S. Atty., in support of 
the suggestion. 
George F. Betts, for libellant. 

BETTS, District Judge. The case stated 
upon the libel is within the ordinary juris- 
diction of this court, and the process prayed 
for is one which of right issues upon such 
<;omplaint. Waring v- Clark [5 How. (46 U. S.) 
441]. Under the established doctrines of the 
admiralty law (fWaring v. Clark] 5 How. [46 
U. S.] 441), a libellant has his election in cases 
of maritime tort, to proceed in personam 
against the wrong-doer or in rem against the 
vessel as the instrument of the wrong and 
injury; and as a general rule, the vessel is 
held responsible in specie, to the same ex- 
tent as her owner or master, for any injury 
sustained by others through negligence or mis- 
feasance in her management, or other default 
of the master acting withui the scope of his 
authority, equally in matters of tort as of 
<;ontracL New Jersey Steam Nav. Co. v. 
Merchants' Bank, 6 How. [47 U. S.] 344; 3 
Kent, Comm. (6th Ed.) 162, 218; Abb. Shipp. 
<Perkins' Ed.) 161, 166, and notes. On the 
execution of the process and arrest of the 
•ship, in this case, the government of the Unit- 
■ed States constituted itself a party to the ac- 
tion in its political capacity, and dauned, a 
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right to intercept the jurisdiction of the court 
over the subject matter of the suit, and to 
that end. filed and presented through its prop- 
er law oflacer the suggestion addressed to the 
court It is this feature which gives signifi- 
caacy and special importance to the case, be- 
cause the effect of the procedmre is to inter- 
dict to the citizen a right of resort to any ju- 
dicatory of the country for redress of injuries 
sustained by him in time of peace, within the 
dominions of the United States, from a ship 
of war belonging to a foreign power. The 
regularity of the proceeding on the part of 
the government in the method in which the 
objection is raised, and the privilege to in- 
terpose it, must be deemed definitely settied 
by the judgment of the supreme comt in the 
case of McFaddon v. The Exchange, 7 Cranch 
[11 U. S.] 116, and to be no longer a debata- 
ble question before the inferior tribunals. 
The prerogative of the government of the 
United States to subrogate itself a party in 
place of the nation owning the offending ship, 
with the right to supersede all inquiry into 
the merits of the suit by a preliminary ex- 
ception to the competency of the court to take 
cognizance of it, behig conceded, the only- 
question for consideration is whether the posi- 
tion of law upon which the interference is 
foimded, applies to and governs this case. 
The proposition of the suggestion is that a 
"ship of war belonging to a nation in amity 
with the United States, and allowed by the 
government of the United States to enter its 
harbors, is not, whilst within its tei-ritorial 
jurisdiction, subject to arrest on any civil 
cause of action at the suit of an individual. 
No case in the United States or England is 
produced in which the point in so broad a 
form has been directly presented for judg- 
ment, nor do I find the rule recognized in the 
writings of any publicist of authority to the 
extent propounded by the suggestion. The 
supreme court of the United States, in the 
case of The Exchange, 7 Cranch [11 U. S.] 
116, stated as a general proposition that such 
is the doctrine of the law of nations. It is, 
however, to be obsei,-ved that the point under 
consideration and adjudged by that court was, 
upon the authority of a court of this country, 
to attach an armed ship ol a foreign friendly 
power within our waters at the suit of an 
individual, and inquire into and decide the 
titie to such ship of war, between the indi- 
vidual suitor and the nation under whose flag 
and commission she sailed. It is manifest 
that a distinction in point of principle and 
policy may exist between a question so cir- 
cumstanced and a claim which affects the re- 
sponsibility of a ship of war to indiviauais 
for acts or obligations which by the sea laws 
common to maritime communities are bind- 
ing upon vessels domestic and foreign, and are 
enforced agauist them by courts of law, in 
many instance upon the fact of their foreign 
character. In the first case the validity of 
the authority of a sovereign over a national 
ship, commissioned by him, and whose flag 
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she bears, and also lils right of property In 
the ship, would l»& made the subject of con- 
testation,— an Inquiry which might be regard- 
ed, if entertained and earned out by a for- 
eign ti-ibunal, as trenching upon the dignity 
and independence of the nation, and tending 
to subject its attributes of sovereignty to re- 
view and control by foreign tribunals; whilst 
in the case of the an-est of a ship of war for 
a supposed liability to an individual upon con- 
tract or for tort the court would not be inter- 
meddling with questions touching the rightful 
acquisition of property possessed and claimed 
by a foreign sovereign, but would be only al- 
lowing the remedy common to its functions, 
to enforce the rights of a suitor against prop- 
erty, the ownei-ship of which is not in con- 
testation, placed voluntarily by the nation to 
whom it belongs, within the territorial juris- 
diction of the court 

The suggestion filed in this case distinctly 
avers that the Pizarro came voluntarily into 
this port whilst prosecuting the business of 
the Queen of Spain. She was not, according- 
ly, consti-ained to seek shelter here from 
stress of weather or the pursuit of enemies, 
and has no plea of immunity from detention 
here for these causes. Spanish Treaty, Oct 
27, 1795, art 8. The suggestion does-not raise 
the objection to the action that the libellant 
did not in the first instance apply for redress 
to the officei-s of the ship, or to the represent- 
atives of the Queen of Spain, or to the queen 
herself. In a fitting case the court would 
no doubt resti-ain a party from arresting a 
ship of war of a friendly power until he show- 
ed he had no other means of redress, and had 
fau:ly sought it by application to the govern- 
ment owning the delinquent vessel. The 
proposition submitted for judgment goes to 
the extent of denying the liability of this ship 
to arrest, although the party complaining is 
refused and excluded from all means of ob- 
taining his right by peaceable adjustment 
This doctrine is of the broadest bearing. It 
is in no way limited to cases of tort, but ap- 
plies to demands by ship-wrights, artisans, 
material men, pilots, wharfingers or owners 
of docks for repairs, and all other industrial 
classes who supply the ship services or nec- 
essaries indispensable to her safety and pres- 
ervation, or to the health and subsistence of 
the officers and crew. The proposition, in this 
aspect of it, if now presented for the first 
time, in view of its effect upon the business 
pursuits of artisans and others connected 
with the fitments, reparation and salvage of 
ships of war out of the dominions of the 
sovereign owning them, would demand, i>ar- 
ticularly in a maritime court, the gi*avest con- 
sideration, before being implicitly adopted. 
The rule, cei-tainly to that estent is not rec- 
ognized in the English admiralty. In the 
case of the line of battle ship Prince Fred- 
erick, belonging to thje King of the Nether- 
lands, which was brought into an English 
port by pilots, disabled in a slight degree, 
and libelled by them for salvage, Lord Stow- j 
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ell held that the ship was subject to the ju- 
risdiction of the court, and decreed salvage 
against her to the amount of £800. 

The case of The Santissima Trinidad, T 
AVheat. [20 U. S.] 284, may be regarded as 
importing a Jurisdiction of the local com-ts, 
in certain exigencies, at the suit of indi- 
viduals over a foreign ship of war. The ac- 
tion was not directly against the body of the 
ships, but was an attachment of property 
brought into a port of the United States, by 
two armed vessels under the flag of the 
United Provinces of the Rio la Plata, cap- 
tured by them as prize of war. Although the- 
supreme comt reserved themselves from say- 
ing the ships would be amenable to the ac- 
tion, yet by recognizing the jurisdiction of 
the court over their prize property, at the 
suit of an individual charging the capture to- 
have been illegal, it is most forcibly implied 
that the jurisdiction would be upheld against 
the ships themselves if they interposed any 
resistance to it [The Santissima Trinidad] 
7 Wheat. [20 U. S.] 354. Nor is it noticed in 
the decision as a pai-ticular any way affect- 
ing the jurisdiction of the court whether the 
property was arrested on board the ships or 
not by the process of the local cotirt In dis- 
tinguishing the case from that of The Ex- 
change. It cannot depend uipon the circum- 
stances of a ship of war endeavaring to pre- 
vent the execution of process upon property 
in her custody, within a port of the United 
States, whether she Is subject to the jurisdic- 
tion of the local com*t because if whilst there 
she has under the law of nations the immu- 
nity of a license to remain and depart at 
pleasure, no private citizen can, because of a 
misuse of the privilege, on her part, deprive 
her of the benefit of such license. The exer- 
cise of jm-isdietion upon her in such case 
would seem rather to be justified on the 
considei-ation that it was indispensable to 
the maintenance and enforcement of the right 
of the citizen; and that reason ought to have 
no less weight when the authority of the 
court Is employed directly in support of his 
right than when it is invoked incidentally 
and collaterally. The gist of the principle 
is the exemption of the ship, and when that 
does not exist in one case, by pai-ity of rea- 
son it would appear not to accord by law in 
the other. Jurists are by no means agreed 
that the property of a sovereign, placed with- 
in a foreign country by his consent, has at- 
tached to it by the law of nations a privilege 
of exemption from arrest in such country in 
favor of its citizens, for the debts or liabil- 
ities of the sovereign, ineun*ed otherwise than 
through the instnimentality of the property 
itself. Martens says that the property of a 
foreign sovereign, who is not upon the spot 
as well as that which belongs to his state or 
subjects, is under the jurisdiction of the 
state where It is found, is liable to seizure 
not only at the suit of the state, but of the 
subjects also, when they demand It In the 
regular course of justice, however motives of 
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policy might justify a refusal. Law of Na- 
tions, Vk. 5, § 9. 

In the case of salvors then in the Eng- 
lish admiralty, the right to hold the ship in 
specie amenable, alike whether a foreign ship 
of war or a merchantman vessel for mari- 
time services bestowed upon her is judicial- 
ly estabhshed; and it can hardly be doubted 
tiiat other classes of claims of similar ea- 
uity would have the same protection award- 
ed them; there can be no higher order of mer- 
it in the eye of the law in a demand accruing 
against a vessel upon a maritime contraQt, 
express or implied, than one against her 
arising out of a maritime tort committed by 
her. Moreover, it may be asked, upon what 
principle an armed ship of a foreign nation 
should be freed from responsibility for 
wrongful collision with another vessel at sea, 
that would not also free her commander from 
liability personally therefor? The national 
sovereignty represented by the commission 
and rank of the one ought not to be less re- 
spected than when represented in the mate- 
rials of the other. Yet the responsibility of 
the highest officer in a foreign navy to a per- 
sonal action in the courts of another power 
in favor of a citizen of the latter, for an in- 
jury inflicted negligently by a ship of war 
commanded by such officer upon the vessel 
of the citizen, is well established in law. 

The subject was examined with great 
learning and care by the supreme court of 
this state in the case of Percival v. Hickey 
[18 Johns. 257], which was an action in per- 
sonam, to recover damages occasioned by a 
collision at sea. The defendant was com- 
mandant of a British sloop of war, sailing 
with a squadron of vessels under a superior 
officer. He was ordered to give chase to the 
libellant's schooner. She refused to obey the 
signals of the sloop of war and to heave to 
when fired upon. She made all sail to es- 
cape, and the sloop, whilst manoeuvreing to 
intercept her, came in collision with her, and 
she was sunken, and totally lost in conse- 
quence thereof. The captain of the sloop 
and officer in chief command supposed from 
all the circumstances that the schooner was 
a French cruiser. The British and French 
government were at the time at war, A ver- 
dict was rendered against the defendant for 
§29,734.&4 damages occasioned by the col- 
lision, and the supreme courts on a careful 
considex-ation of the question, affirmed the 
. verdict The liability of the defendant was 
not controvei-ted by his counsel,— as able and 
experienced as any in the state,— but the de- 
fence on the merits was placed upon an ob- 
jection to the jurisdiction of the state court, 
it being insisted that the cause was one of 
admiralty and maritime jurisdiction, and 
only triable in a district court of the United 
Staies. As the functions of the court allow a 
pai-ty to pursue his right against the person 
committing a trespass upon his vessel at sea, 
or against the ship which Is the instrument 
of the wrong, the reason is by no means an 
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obvious one which would place the com- 
mandant of a ship of war within its jurisdic- 
tion for acts done on the high seas under his 
commission and in obedience to orders, but 
would exempt his ship from the same juris- 
diction. The dignity of the sovereign would 
not seem to be less implicated by the exer- 
cise of the jurisdiction in the one method 
than in the other. The general principle 
clearly is that when a subject matter is 
brought within the jurisdiction of a court, 
the remfedy in relation to it wiU be conform- 
ably to the functions of the court, whether by 
arrest of the person or attachment of the 
thing. 

These considerations, if the question pre- 
sented to the court were an open one, would 
have great weight in inducing it to regard 
the ship liable in this case for the injm-y the 
plaintiff sustamed in the collision caused 
through her wilful or negligent mismanage- 
ment. A nation is regarded as sustaining an 
injury when a wrong is unlawfully inflicted 
upon its citizens or their property CV^attel, bk. 
2, c. 6, § 71, p. 161), and the license implied 
from the courtesy of nations to the armed ships 
of each other to enter, remain in and depart 
from their ports, without liability to arrest 
or detention therein by private suits, cannot 
reasonably be supposed intended to protect 
them ta the breach of those obligations 
which good faith and friendship impose ui^- 
on them which avail themselves of the privi- 
lege. But on a careful considei-ation of the 
judgments of the supreme court upon this 
subject, already referred to, I am constrained 
to say those authorities treat the exemption 
of a national ship under the circumstances of 
the Pizarro as absolute and unlimited in re- 
spect to proceedings in behalf of individuals 
against her, and only admit the privilege or 
license lost when the ship commits a wrong 
upon the nation Itself which harbors her, 
either in violating its neutrality or by some 
direct act of aggression against the national 
authority. The Exchange, 7 Cranch [11 U. S.] 
116; The Santissima Trinidad, 7 Wheat [20 
U. S.] 354. So also those decisions are under- 
stood by an American writer of distinction 
and authority upon national law. Wheat. 
Int Law, 139, 1S2. 

This com-t will sedulously avoid adopting 
any doctrine which trenches upon an opinion 
declared by the supreme court respecting 
the general principles of law applicable to a 
particular subject, whether the point adjudi- 
cated by the court was placed upon the prin- 
ciple declared or othex-wise. This is neces- 
sary in order to maintain harmony in the 
administration of the law by inferior judi- 
catories. It is not enough, in my opinion, 
that the leading case before the supreme 
court (The Exchange [supra]), and decided 
by that high tribunal, embodied facts and eq- 
uities differing from the one here under con- 
sideration to withdmw this from the author- 
ity of that decision, inasmuch as the supreme 
court, base their judgment upon a principle 
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broader than the particular matter in demand 
in the suit, and one which applies directly to 
the Pizarro. 

The reasoning of the courx on the doctrine 
of the law of nations governing the condi- 
tion of armed ships in foreign ports, results 
in the px'oposition that they are under a li- 
cense or privilege, which exempts them from 
aiTest at the suit of an individual. That ex- 
tent of exemption was not needed to clear 
the Exchange from the suit pending against 
her, but under that doctrine she Was dis- 
charged, and it manifestly disposes of the 
action instituted against her. That doctrine 
embraces the right of action in this case, and 
must control the decision of this court. 

I shall accordingly pronounce against the 
maintenance of the action, and order the 
steamship Pizarro to be discharged from ar- 
rest and be delivered up to the officer of the 
Queen of Spain in command of hei*. Never- 
theless, as the libel charges that the collision 
of the Pizarro with the vessel of the libel- 
lant was botla wllfxil and through gi-oss neg- 
ligence on the part of those conducting the 
steamer, and as the suggestion does not eon- 
test that allegation, the court imposes no 
costs on the libellant Decree accordingly. 
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In re PLACE et al. 

[8 Blatchf. 302; 1 4 N. B. R. 541 (Quarto, 178); 
3 Chi. Leg. News, 218.] 

Circuit Court, S. D. New York. April 1, 1871. 

Aj'peal in Ban'kkuptcy — Failcre to Comply 

WITH IlEQriREMENTS OP ACT— ReVIEW — 

Act Map.ch 2. 1867. 

Ti. The claim of a creditor of a bankrupt was 
rejected by the district court Within ten days 
after the decree to that effect, the creditor claim- 
ed an appeal from such decision, and gave notice 
thereof, as required by section S of the bankrupt- 
cy act of March 2d, 1867 (14 Stat. 520), but he 
did not file in this court the statement required 
by section 24 of the act and rule 26 of the gen- 
eral orders in bankruptcy, nor enter the api)eal 
in this court during the ten days limited by said 
rule 26. Seld, that the appeal must be dis- 
missed. 

[Cited in Re ilcEwen, 4 Fed. 16.] 

2. After the expiration of ten days from the 
time of giving notice of the appeal, the cred- 
itor filed, in this court, a petition for the review 
of such decision of the district court: Edd, that 
such decision could be reviewed only by an ap- 
peal taken in the manner prescribed by sections 
8 and 24 of the act and said rule 26, whereon a 
trial by jury could be had in this court. 

[Cited in Re Joseph, Case No. 7,532; Thistle 
V. Hamilton, Id. 13,884.] 

3. Such petition for a review could not he 
treated as the statement so required, even as- 
suming that it was filed within the time pre- 
scribed. 

[In the matter of James K. Place and 
James D, Sparkman, bankrupts.] 



1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here r-eprinted by permission.] 
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Francis N, Bangs, for the motion. 
Thomas O. T. Buckley and James K. Hill, 
opposed. 

WOODRUFF, Circuit Judge. The claim 
of the firm of 0. P. Fischer & Company, as 
creditors of James D. Sparkman [to the 
amount of about ?46,000],2 was rejected by 
the district court, and a decree to that ef- 
fect was entered in that court, on the 25th 
of June, 1870. On the 5th day of July there- 
after, the said firm, so claiming to be cred- 
itors, claimed an appeal from the decision of 
the district coux-t, and gave notice thereof as 
required by section 8 of the bajikrupt law. 
But, instead of following up their appeal by 
entering the same in this court, and filing 
therewith, within the ten days limited there- 
for, a statement in writing of their claim, 
setting forth the same substantially as in a 
declaration for the same cause of action at 
law, to which the assignee should plead and 
the cause proceed to trial as in an action at 
law commenced and prosecuted in the usual 
manner in this court— which, by section 24 
of the act and rule 26 of the general orders 
in bankruptcy, such claimants are required 
to do— they did nothing by way of statement 
or declaration, and did not even enter such 
appeal in this court during the said ten 
days, nor have they at any time since filed 
such statement or declaration. Both the 
statute and the rule require that the state- 
ment shall be filed when the appeal is en- 
tered in this court [The assignee now 
moves to dismiss the appeal.] 2 

I have heretofore held in Re Coleman 
[Case No. 2,979], in the Northern district of 
New York, that non-compliance with the 
provisions of sections 8 and 24 and of rule 
26, were grounds for dismissing an appeal, 
or attempted appeal, to this court; and I 
find no reason to doubt the correctness of 
my decision in that ease. 

The counsel for the claimants appears, in 
this case, to have adopted another practice 
than that prescribed in sections 8 and 24 for 
the review of the decision made by the dis- 
trict court After the ten days had expired, 
which are allowed to perfect the appeal, and 
on the 16th of July, he filed a petition for 
the review of that decision, as in eases pro- 
vided for in section 2 of the act. In this, he 
has overlooked, or has not fully considered, 
the language of that section. The power of 
review given by that section is broad, but 
the mode of review by petition, bill, &c., 
there mentioned, is expressly confined to 
cases in which no special provision Is other- 
wise made. For the ease of pei-sons claim- 
ing to be creditors, but whose claims are, on 
the one hand, rejected, or, on the other, al- 
lowed, special provision is made by sections 
8 and 24; and these sections contemplate 
not a mere review of the adjudication in the 
district court, but a trial of the questions of 



2 [From 4 N. B. R. 541, and 3 Chi. Leg. 
News', 218.J 
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fact by a jury, upon pleadings and an issue, 
or an issue of law, if there shall he a de- 
murrer. It was plainly intended to give to 
the party claiming to he a creditor and^ to 
the assignee contesting a claim, the pr;vi- 
lege of such a trial. 

It is suggested that the claimants should 
now he permitted to treat the petition for a 
review as such a statement as the statute 
requires. If the objection that it was not 
filed* within the ten days prescribed by the 
general orders in bankruptcy could be ob- 
viated, by the' assumption of this court to 
extend the rule or relieve from the conse- 
quences of disregarding it it would not 
avail the appellants. The petition for re- 
view is neither in form or substance a dec- 
laration upon the supposed cause of action, 
to which the assignee can plead and go to 
trial. It is a statement of what took place 
in the district court, and avers that the pro- 
ceedings there are erroneous. It requires 
that the proceedings in that court be 
brought into this court for examination, not 
upon any issue which can be tried by a: jury, 
but upon the record and minutes of the pro- 
ceedings; and, accordingly, the clerk of that 
court has returned those proceedings, and 
they are placed before me on this motion. 
If any further contest was to be had after 
the rejection of the claim, the assignee had 
the right that it not only be expedited in- ac- 
cordance with the general design of the 
bankrupt law to bring the settlement of es- 
tates to a conclusion as speedily as practica- 
ble, but also to have the further examina- 
tion of the claim conducted like an ordinary 
action at law, in which, if the facts are dis- 
puted, there may be a trial by jury. 
The appeal must be dismissed. 

[This cause was agam heard on appeal, when 
the apueal was dismissed, without costs. Case 
No 11,201.] 



Case 'No. 11,S01. 

In re PLACE et al. 

[9 Blatchf. 369.] i 

Circuit Court, S. D. New Tork. Jan. 27, 1872. 

Appeal in Baxkuuptcy— Not Takes Within 
Ten Days. 

1. The district court, by an order entered 
June 25th, rejected and disallowed the claim of 
a creditor against the estate of a bankrupt,- and 
awarded to the assignee costs against the claim- 
ant, to be taxed, and collected by execution. 
They were taxed April 8th, following. The dis; 
trict court refused to enter, on the application of 
the claimant, a further or more formal judg- 
ment against the claimant for the amount of the 
taxed costs, the assignee not asking to have such 
judgment entered. On April 18th, the claim- 
ant gave notice of an appeal to this court from 
the order of June 2oth. The assignee moved to 
dismiss the appeal, on the ground that it was not 
brought within ten days after June 2oth. Edd, 
that the appeal must he dismissed,^ as not having 
been taken within the ten days limited by see- 

1 [Reported by Hon. Samuel Blatchford, pis- 
trict Judge, and here reprinted by permission.] 
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tion 8 of the bankruptcy act of March 2, 1867 
(14 Stat. 520). 

fFoUowed in Sedgwick v. Fridenherg, Case 
No. 12,611.] 

2. The order of June 25th was final, in such 
sense that an appeal would lie therefrom. 

[In the matter of James K. Place and 
James D. Sparkman, bankrupts.] 
Thomas C. T. Buckley, for creditors. 
Francis N. Bangs, for assignee. 

WOODRUFF, circuit Judge. 'The appel- 
lants, Charles P. Fischer and others, claim- 
ing to be creditors of the bankrupt Spark- 
man, presented their claim against his sepa- 
rate estate. Objection being mad^ the mat- 
ter was referred, proofs were taken, a report 
was made, a hearing thereon was had in the 
district court, and, on the 25th of June, 1870, 
an adjudication was made and duly entered, 
by which it was, in terms, ordered, ad- 
judged and decreed, that the claimants are 
not creditors of said separate estate of 
James D. Sparkman, and that the said 
claim and proof be, "and the same hereby is, 
wholly rejected and disallowed," and, also, 
that the assignee recover against the said 
claimants the costs of the said reference, to 
be taxed by the clerk, and have execution 
therefor. On or about the 6th of April, 1871, 
the solicitor for the claimants requested the 
solicitor for the assignee to cause the costs 
thus awarded to be taxed, and the same 
were taxed on the 8th of April, 1871. There- 
upon, the solicitor for the claimants request- 
ed the solicitor for the assignee to enter a 
further decree, in order that an appeal 
might be taken therefrom, and, on his. re- 
fusal, application was made to the district 
court^ in behalf of the claimants, for leave 
to enter such further decree, reciting the 
previous decree rejecting their claim, and 
awarding costs and execution therefor, and 
further reciting the subsequent taxation of 
costs at §220.26, and thereupon ordering, ad- 
judging and decreeing that the assignee 
"have judgment" against the claimants for 
the said sum of $220.26. The district court 
refused to make this further order or judg- 
ment, unless the same was asked for by the 
assignee, and the solicitor for the assignee 
refused his assent to the entry thereof. On 
the 18th of April, 1871, the claimants gave 
notice that they claimed an appeal to this 
court, from the order of June 25th, 1870, re- 
fusing to allow their claim. The assignee 
now moves to dismiss the appeal, on the 
ground that it is too late, more than ten days 
having elapsed, after the making of the or- 
der rejecting the claim, before such appeal 
was taken. 

The claimants appear to have acted in 
good faith, in their endeavor to bring the de- 
cision rejecting their claim under review. 
It appears that they took an appeal, in July, 
1870, from the same order, which appeal was 
dismissed by this court. [Case No. 11,200.] 
The claim Is said to be large, the estate of 
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the bankrupt is sufficient for its payment, 
and tlie consequences of its rejection are 
serious. Under these circumstances, if the 
matter rested in discretion, there would he 
much reason for relieving the claimants from 
any embarrassment ai-ising from mistake or 
misapprehension in regard to the time for 
taking an appeal— not because the merits of 
the claim are before me, or because such re- 
lief would import doubt of the propriety of 
its rejection, but because the right of appeal 
given by the statute is ain important right, 
and an appeal might, perhaps, be further 
prosecuted to the supreme court. But the 
objection goes to the jurisdiction of this 
court. It does not rest in discretion. I am, 
therefore, compelled to act upon my convic- 
tion that the appeal was not taken within 
the time allowed by law, and that the eij- 
cuit court has not gained thereby any juris- 
diction to review the decision appealed from. 
1. The appeal is, in terms, from a decj-ee 
made on the 25th of June, 1870. But, the 
appeal was not taken until the 18th of April, 
1871, about ten months after the order was 
made and entered. Section 8 of the bank- 
rupt law is explicit, that "no appeal shall be 
allowed in any case from the district to the 
circuit court, unless it is claimed and notice 
given thereof ■» * * within ten days after 
the entry of the decree or decision appealed 
from." According to the language of the 
statute, then, the appeal should not be al- 
lowed. It is, by its terms, an appeal taken 
nearly ten months after the decree or de- I 
cision appealed from. I 

The claimants insist, that the ten days did 
not begin to run until the costs awarded by 
the decree or decision were taxed. The lan- 
guage of the said eighth section will not 
warrant this claim. The order or decree 
made by the district com-t, and the only or- 
der or decree which that court has made, 
was made in June, 1870. It was then en- 
tered. It is the order or decree appealed 
from. The statute forbids an appeal if not 
taken within ten days after the enti-y of the 
decree or decision appealed from. This does 
not leave open to discussion the question 
whether the order of June 25th, 1870, was 
final, or whether, in order to carry it into 
actual execution, some further step was 
necessary, either taxation, or a further de- 
cree or judgment If the claimants desired 
to appeal from it, they should have appealed 
within ten days after the entry thereof. 

2. I entertain no doubt, that, agreeably to 
the decisions of the supreme court in analo- 
gous cases, the decision of June 25th, 1870, 
was final, in such sense that an appeal would 
lie therefrom. Forgay v. Conrad, 6 How 
C47 U. S.] 201, 204; Beebe v. Russell, 19 How 
[60 U. S.] 283; Silsby v. Foote, 20 How. [61 
U. S.] 290; Craig v. The Hartford [Case No. 
3,333], The decision or decree settled the 
rights of the parties, it finally rejected the 
claim, and it awarded a recovery of costs 
and execution therefor. No act of the court 
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was, I think, necessary to the full and final 
effect of its order. If any such act of the 
court was necessary for any purpose, no fur- 
ther action by the court has been had in the 
matter. 

^ The appeal must be dismissed, but I deem 
it proper to make such dismissal without 
costs. 



PL-ACE (BEERS v.). See Case No. 1,233. 



Case K"o. 11,202. 

PLACE et al. v. The CITY OF NORWICH. 

[1 Ben. 89.] i 

District Court, E. D, New York. Dec, 1SG6. 

Practice — Collision — Bonding Vessel wherb 

THE Damages Excbed hek Valde— Owner's 

Liability under Act op 1851. 

1. A steamer bound from New London to New 
York, met with a collision, from the effects of 
which she smik. She was afterward raised and 
repaired, and was then libelled by a freighter, 
to recover $8,000 damages for loss of his ?oods 
on hoard. The vessel being in custody in the ac- 
tion, the claimants filed a petition, claiming that 
the hability of the owners was limited to the 
value of the vessel and her freight, according to 
the act of congress of March 3, 1851 [9 Stat. 
63oJ, entitled "An act to limit the liabilitv of 
ship owners." They alleged that the amount 
of losses exceeded the value of the vessel and 
freight, and that there was reason to anticipate 
actions against her to recover amounts exeeed- 
mg her value, and prayed the court for leave to 
file a stipulation in the appraised value of the 
vessel and freight, for the benefit of all persons 
entitled to liens upon her for losses occasioned 
by the collision; and that on the filing of tliat 
stipulation, the vessel and also her owners 
might be declared to be discharged from all lia- 
bility for lo.'^ses arising out of the collision. The 
court directed notice to be published for four- 
teen days, of the time and place of making the 
application for the order on the petition. Other 
Iibellants, having claims in all to the amount of 
530,000, appeared, and opposed the application. 
EeU by the court, that the act of 1851 does not 
authorize the discharging the vessel from the 
hens created by law, on giving the stipulation 
tendered. Although it declares a limitation of 
the liability of the owners of ships, it nowhere 
undertakes to modify the law which creates a 
hen upon the ship for cargo lost, or undertakes to 
regulate or limit the liability of the vessel for 
such losses, or in any way provides for the en- 
forcement or discharge of that liability, or for 
the taking of any sort of bond or stipulation for 
any purpose. 
[Cited in The Vivid, Case No. 16,977.] 

2. The provision in the fourth section of that 
act, authorizing the owners to take "appropriate 
proceedings" for the purpose of apporticning the 
sum for which the ship owners may be liable 
among the parties entitled thereto, does not war- 
rant this apphcation. 

3. The discharge of the vessel from the liens 
created by law, as asked for in the petition, 
could not be obtained by virtue of the act of 

^ 4. A court of admiralty cannot under that act, 
m an action in rem against the vessel alone by 
a single freighter, make upon a petition a aum- 



1 [Reported by Robert D. Benedict Esq., and 
here reprinted by permission.] 
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marv order declaring the owners of the vessel 
free' from personal liability to any freighter on 
filing a stipulation as proposed. Such an order 
would be neither an assignment of the vessel 
to a trustee for the benefit of the persons having 
•claims for losses, nor "appropriate proeeedmgs 
in any court to apportion the sum for which the 
owners may be liable, among the parties entitled 
thereto," which are the only forms of proceed- 
ing authorized by the acL 

[Cited in The City of Norwich, Case No. 2.762; 
The Bpsilon, Id. 4,506; Thomassen v. Whit- 
well, Id. 13,930; In re Norwich & N. T. 
Transp. Co., Id. 10,362.] 

5. Such "appropriate proceeding" must be a 
proceeding in personam, where the parties to be 
affected are duly brought before the court, and 
in which a trial can be had on issues properly 
framed. 

6. Such a proceeding would not be within the 
Jurisdiction of an admiralty court. Cootes, 
Prac. p. 9; The Saracen, 6 Moore, P. 0. 74. 

[Overruled in The Epsilon, Case No. 4,506.] 

7. The English authorities dted, have refer- 
■ence to the English act, w^hich expressly gives to 
the admiralty court, in sudi cases, the jurisdie- 
"don exercised by the court of chancery. 

[Cited in "Wright v. Norwich & N. T. Transp. 
Co., Case No. 18,086.] 

8. The relief sought for the vessel and her 
owners, could not therefore.be afforded under 
any of the provisions of the act of 1851. 

9. The application might be treated as one for 
a release of the vessel on bail, addressed to the 
ordinary discretion of the court 

10. The power to release property from arrest 
on bail, does not depend on any statute, but is 
one of the inherent powers of the court. The 
Alligator [Case No. 248]. 

11. Under the circumstances of the present 
•case, a stipulation in the form tendered, would 
iSrotect all the rights of the lien creditors, and 
as effectually release the vessel from all the 
liens provided for in it, as the ordinary stipula- 
tion does from the claims made in the particular 
libel, which that stipulation is intended to se- 
cure. 

[Cited in Re New York & W. Steamship Co., 
Case No. 10,200.] 

12. Therefore the application to bond the ves- 
sel in this way might be granted. 

The steamboat City of Norwich, while on a 
Toyage from New London to New York, on the 
18th day of Aprfl, 1866, collided with a schoon- 
•er Gen. Tan Vliet— was seriously injured and 
set on fire thereby, and finally sank. She was 
afterwards raised and repaired, and was then 
seized in this action, which was brought by 
[George Place,] a fi-eighter to recover of the 
vessel the sum of $8,000 as damages, occa- 
sioned by loss of cargo in the collision and fire 
-■above mentioned. The steamboat being in the 
custody of the coui*t in this action, the datra- 
ants filed a petition showing the liabilities of 
the owners to be limited to the value of the 
vessel and her freight, according to the act of 
March 3, 1851, entitled "An act to limit the 
liability of ship owners" (9 Stat. 635), and 
■averring that the amount of losses by this col- 
lision and fire exceeded the value of the ves- 
sel and the freight then pending, and that 
there was reason to anticipate actions against 
lier to recover amounts exceeding her value; 
whereupon they prayed the court for leave to 
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file a stipulation in the appraised value of the 
vessel and her freight, such stipulation to be 
taken for the benefit of all persons who should 
show themselves entitled to liens upon the ves- 
sel for losses occcasioned by the collision and 
fire aforesaid, and that upon the filing of such 
stipulation the vessel be declared discharged 
of such liens. And they further prayed, that 
the owners of said vessel might be declared to 
be entitled to the benefit of the act of 1831, 
and be also declared, upon the filing of the 
stipulation aforesaid, to be discharged from all 
liability for any losses arising out of the acci- 
dent in question. Upon the presentation of 
the petition, notice was directed to be pub- 
lished for fourteen days of the time and place 
of making the application, at which time sev- 
eral libellants, having filed libels to recover of 
the vessd some §30,000, appeared and opposed. 

Mr. Leveridge and Mr. Owen, for daunants, 
in support of the application, made the fol- 
lowing points: 

(1) The facts make out a case which enti- 
tles the owners of the steamer to the benefit of 
the act limiting their liability to the value of 
the boat and her freight pending (9 Stat. 635). ■ 
The language of the third section is broad 
enough to include not only their liability to the 
owners of the cargo on board the boat, but 
also theirliability to the owners of the schoon- 
er and her cargo; and so it has been decided. 
Moore v. American Transp. Co., 24 How. [65 
U, S.] 39; Walker v. Western Transp. Co., 3 
Wall. [70 U. S.] 150; Wells v. The Ann Caro- 
line [Case No. 17,389], decided by Judge Nel- 
son in the United States circuit court; The 
Ariadne [Id. 522], dedded by Judge Betts in 
the United States district comt. The excep- 
tion at the dose of the act does not apply to 
this case. The navigation of Long Island 
Sound is not "inland navigation." [Moore 
V, American Transp. Co.] 24 How. [65 U. 
S.] 1; r^Valker v. Western Transp. Co.] 3 
Wall. [70 U. S.] 150. Nor is the river Thames 
or the East river a "river" within that excep- 
tion. And even if the collision and fire were 
occasioned by the carelessness of the master 
and crew of the boat, stni it occurred without 
the knowledge or privity of the owners, and 
therefore does not affect theh: rights under the 
act. The act does not extend to the officers 
and crew as representing the owners. [Walk- 
er V. Western Transp. Co.] Id. 153. 

(2) As the owners are entitled to the bene- 
fit of the act, the question is as to their rem- 
edy against those who claim to enforce against 
them a greater liability. 

(a) If there was but one libeUant, the own- 
ers would easily avail themselves of the bene- 
fit of the act. 

(b) In cases where there are several libel- 
lants, the fourth section provides that if the 
vessd and freight is not worth enough to pay 

' all, they shall recover "in proportion to their 
respective losses." 

(e) Eadi libellant, therefore, in such case, has 
an interest in the res, which he cannot be de- 
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prived of by another's recovering a judgment 
or filing a libel first The owners are not 
thei'efore liable to any one party for more than 
his proportionate share in the res or its pro- 
ceeds, 1 Pars. Mar. Law, p. 39S. 

(d) Even if the auestion of the limit of the 
liabilitj^ could be raised in each action, it 
would lead to troublesome litigation, and would 
be imsatisfactory to all. It is for the interest 
of all that the amount of the fund out of which 
they are to be paid should be ascertained. 

(e) There is no difficulty arising from a want 
of proper parties, or of jurisdiction. All per- 
sons having claims against the boat and her 
owners might have been made parties as hav- 
ing an interest in her, or the action might be 
for the benefit of the libellants and all others 
interested. The Commander in Chief, 1 Wall. 
[68 U. S.] 43, 51, 52. The libel being in rem, 
all persons interested, and all the world, are 
parties to the suit, and bound by the decree 
made hi it The Mary, 9 Oranch [13 IT. S.] 
144; Ben. Adm. p. 203; 2 Brown, Civ. & 
Adm. Law, 112. Moreover, in this ease, all 
parties having claims have been called in by 
the notice published, and might intervene in 
this suit (Betts, Adm. Prac. 203), or if they in- 
stituted separate suits, such suits would be con- 
solidated with this (The WiUiam Hutt, 1 Lush. 
25). 

(3) As the court has jurisdiction of the suit 
and possession of the boat it has power to 
order her to be delivered to her owners on 
their giving a stipulation to her full value. It 
could order her sold, and the purchaser would 
take her free from all liens. It may retain 
possession of her till final decree and sale, or 
may surrender her upon a bond for her value. 
The Phebe [Case No. 11,066]; The Amalia, 
32 Law J. Prob. Div. & Adm. 191. No mjus- 
tice would be wrought to the libellants by so 
doing, and all other parties would have a val- 
id bond to the full amount of the owner's lia- 
bility. 

(4) The court may also order the freight 
money to be brought in, and thiis become pos- 
sessed of the entire fund. The court adinin- 
isters justice on principles of equity, and there- 
fore having jurisdiction of the cause, and pos- 
session of the res, it will retain it so as to do 
justice to all parties. Moreover, the act itself 
(section 4) gives this court all the power need- 
ful to effect its purposes. This motion con- 
templates the end proposed by this section. 
Giving such a bond may be regarded as equiv- 
alent to acting under the provision authorizing 
the owners to assign the boat for the benefit 
of all parties. That proceeding is merely cu- 
mulative. The act does not require it to be 
done. The language is permissive. It does 
not require the owners to confess the wi*ong; 
that may be litigated. 

(5) Having such jurisdiction, the court may 
also by order declare that the vessel and her 
owners, after filing such stipulation, shall be 
exempt from all liability for the collision, ex- 



cept under the stipulation. This was so de- 
cided by Judge Betts in the case of The Ari- 
adne. It has been so decided also in England. 
\mder their statute. The Amalia, 32 Law J, 
Prob. Div. & Adm. 191; 1 Moore, P. G. (N. 
S.) 471. 

Huntley & Place, R. W. Townsend, Martin 
& Smith, A. McCue, P. S. Croote, and Dim- 
mick & Perry, for the various libellants, op- 
posed. 

BENEDICT, District Judge. The applica- 
tion now made to this court upon this peti- 
tion is supposed to be authorized by the pro- 
visions of the act of 1851. It is novel in the- 
relief sought, and raises questions hitherto 
but rarely discussed in the courts of this- 
country. 

The first question raised is whether the act 
of 1851 authorizes the relief prayed for, so- 
far as such relief affects the vessel herself, 
by discharging her from the liens created by 
law, upon the filing of the stipulation which 
is here tendered. The answer to this ques- 
tion seems to be obvious when the provisions- 
of the act of 1851 are carefully considered, 
for it will be seen that that act although it 
declares a limitation of the liability of the- 
owners of a ship, nowhere undertakes to- 
modify or declare the law which, creates a 
lien Tipon the ship for caa'go lost or damaged, 
nor does it undertake to regulate or limit the- 
liability of the vessel for such losses, or in. 
any way provide for the enforcement or dis- 
charge of that iiabilitiS neither does it any- 
where provide for the taking of any sort of" 
bond, or stipulation for any purpose. Still 
the claimants insist that the provision in the- 
f ourth section which authorizes the owner to- 
take "the appropriate proceedings in any 
court for the pui-pose of apportioning the- 
sum for which the owners of the ship may be 
liable, among the parties 'entitled thereto' " 
should be held to warrant the discharge 
sought by this proceeding. 

But taking a stipulation, and discharging- 
a vessel from the liens on her, is a very dif- 
ferent proceeding from a proceeding to ap- 
portion among various creditors the sum for 
which the owners of a vessel may be liable- 
under the act Releasing a vessel on bail is- 
simply substituting a stipulation in place of 
the vessel, to save expense, risk and loss. 
Neither the taking of the stipulation nor the- 
order to discharge. Involves the consideration 
of any question of apportionment of any 
sum, and it is difficult to suppose that the lan- 
guage of the fourth section was intended to- 
include the well known proceeding of dis- 
charging a vessel on bail. It seems therefore- 
quite clear that if this portion of the relief 
asked for in this petition can be obtained at 
all, it must be by virtue of other powers than, 
those conferred by the act of 1851. 

The next question raised by this petition is,, 
whether a court of admiralty, in an action. 
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like tlie present, in rem against the vessel 
alone, by a single freighter, can upon a peti- 
tion make a summary order or decree, de- 
claring the owners of the vessel free from 
personal liability to any freighter, upon filing 
a stipulation for the amount of their liabil- 
ity, as limited by the act of 1851. 

Now the act authorizes but two forms of 
proceeding, one an assignment of the vessel 
to a trustee for the benefit of the persons hav- 
ing clahns for losses, the other, "appropriate 
proceedings in any court to apportion the 
sum for which the owners may be liable 
among the parties entitled thereto." 

If these claimants proposed to assign this 
vessel, now in custody of the marshal, to an 
officer of the court, for the benefit of the par- 
ties entitled to make claim for losses, an or- 
der effecting their discharge from further lia- 
bility could doubtless be made. But they do 
not propose to assign the vessel or their in- 
terest therein. What, they do propose is to 
take the vessel upon giving a stipulation, 
which is not equivalent to delivering her up 
to an assignee as provided in this act; and 
as before remarked in regard to a discharge 
of the vessel herself, so in regard to a dis- 
charge of the owner it must be said that dis- 
charging the owners upon a stipulation is 
not "apportioning the sum for which they 
may be liable among the parties entitled 
thereto." But if taking a stipulation, and 
thereupon granting a discharge of the own- 
ers, eould be considered one step towards ap- 
portioning the sum among the creditors, and 
so the proceeding, or part of the proceeding 
authorized by the fourth section of the act, 
stUl the mode of procedure here adopted can- 
not be sustained, for it is not an appropriate 
proceeding to accomplish the end contemplat- 
ed by the statute. 

This is a petition filed in an action in rem, 
and seeking a summary order as part of the 
proceedings in the action; but a proceeding 
to be an appropriate proceeding for the pur- 
pose intended by the act, must in my opin- 
ion be a proceeding in personam, where the 
parties to be affected are duly brought be- 
fore the court, and in which a trial can be 
had on issues properly framed. Here the par- 
ties before the court, and whom it is sought 
to bind by the order prayed for, are only be- 
fore the court so far as regards their right, 
title and interest in the vessel as lien credit- 
ors. 

Their liens can undoubtedly be cut off by 
the sale of the vessel, and the affectation of 
the vessel in their favor may be intentionally 
waived or abandoned by them, but I am un- 
able to see how the court in this cause can 
declare their right of action in personam 
against the owners to be cut off. If the giv- 
ing of such a stipulation as is here proposed 
would be a good defence in any future ac- 
tion, brought by freighters agamst the own- 
ers, it will hardly do upon the petition of 
these owners to treat this action against the 
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vessel as such an action, and now give judg- 
ment for the defendants accordingly. 

Nor would the case be improved if all the- 
parties to be affected were brought before the 
court and issue duly joined by them; for 
such a proceeding would be no part of an ad- 
miralty cause, and not within the jurisdic- 
tion of the admiralty. The general words, 
"any court," in the fourth section of the act,, 
may give the district court jurisdiction of 
such an equitable proceedmg, but it by no- 
means follows that it can be taken upon the 
instance side of the coiirt The jurisdiction, 
of the admiralty, as exercised in every case, 
is indeed legal and equitable, but it does not 
follow that every proceeding which a court 
of equity may entertain," can be taken in a 
court of admiralty, and X know of no author- 
ity for holding that the court of admiralty 
can entertain a proceeding commenced for 
the purpose of apportioning among various- 
creditors a common fund. Such a jurisdiction 
has been expressly denied in the case of The 
Saracen, 6 Moore, P. 0. 74; Coote, Prac. p. 9- 

But, further, if this proceeding could be en- 
tertained as a proceeding within the admiral- 
ty jurisdiction of the court, I see no necessity 
for making it a part of this suit. The condi- 
tion of an action in rem, compelled to bear 
within it, through the stages of this and of 
the appellate courts, an equity suit, in which 
the original libellants. with various others, 
would be defendants, and the claimants the 
plaintiffs, would be so anomalous, and tend 
so greatly to deprive the suit in rem of that 
simplicity and dispatch which properly char- 
acterize it, that I should hesitate long before- 
giving my sanction to the practice. 

My conclusion therefore is, that the relief 
here sought for this vessel and her owners, 
cannot be afforded under any of the provi- 
sions of the act of 1851. Nor is this conclu- 
sion in conflict with the English authorities 
cited by the claimants. Those decisions were 
made under the British aet, which differs 
from the American act in material respects. 
Thus, after declaring the limitation of the 
.owner's liability, the British act provides as 
follows (section 514): "In cases where any 
liability has been » * » incurred by any 
owner in respect of * * * damages to 
ships, boats, or goods; and seveiul claims are 
made or apprehended in respect of such lia- 
bility, * * * it shall be lawful in England 
for the high court in chancery * * * to en- 
tertain proceedings at the suit of any owner, 
for the purpose of determining the amount of 
such liability subject as aforesaid, and for the-' 
distribution of such amount ratably among 
the several claimants, with power for any 
such court to stop all actions and suits pend- 
ing in any other court in relation to the same 
subject matter. And any proceeding enter- 
tained by such court may be conducted in 
such manner, and subject to such regulations, 
as to making any persons interested parties 
to the same, and as to the exclusion of any 
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claimants who do not come in within a cer- 
tain time, and as to requiring security from 
the owner, and as to payment of costs, as the 
court thinks just." These provisions, it will 
lie seen, confer more extended powers than 
are contained in the American act, and they 
are exercised by the English admiralty only 
by virtue of the admiralty court act of 1861 
<24 Vict e. 10, § 13), which declares, that 
"when any ship or vessel, or the proceeds 
tliereof, are under arrest of the high court of 
admiralty the said court shall have the same 
powers as are conferred upon the high court 
of ehancei-y by the ninth part of the mer- 
chants' shipping act of 1854." 

It is by virtue of these two statutes that 
Dr. Lushington has fenteitained petitions for 
relief similar to the one now presented, and 
those cases, if examined, show that such peti- 
tions are not received by the English court 
of admiralty as part of the proceedings m 
rem, but foi-m independent actions with de- 
murrers and answers. The Wild Ranger, 1 
ilarit. Law Cas. p. 206. They go up to the 
privy council independent of any action in 
rem. The Amelia, Id. 362. They are de- 
scribed in the reports as suits brought by 
plaintifCs against defendants. The Wild 
Ranger, Id. 275. The English cases seem 
therefore rather to sustain than overthrow 
the view which I have thus far taken of the 
present application. 

This view derives support from the final 
detei-mination of the supreme court in the 
case of The Ann CaroUne, 2 Wall. [69 U. S.] 
538, where "the whole matter of damages be- 
ing open to revision" (page 546), and the 
point being expressly taken that the act of 
1851 did not apply in an action in rem to 
limit the recoveiy to the value of the claim- 
ant's vessel and freight, the court held that in 
an action in rem against a vessel for a colli- 
sion, although it appeared that the amount of 
the personal liability of the owners under the 
act of 1851 was less than the value of the 
libellant's vessel, the true measure of dam- 
ages in that action was the value of the libel- 
lant's vessel, and that the decree must be for 
that sum if a stipulation for value to that 
amount had been given. 

The views here expressed make it unnec- 
essary to consider the point raised in opposi- 
tion to this petition, and decided in 14 Gray, 
that none of the provisions of the fourth sec- 
tion of the act of 1851 are applicable to cases 
when the losses have arisen out of a collision. 
Thus far I have treated the application be- 
fore me as a proceeding taken imder the act 
of 851, but it may without injustice to any 
one be treated as an application for a release 
on bail, addi'essed to the ordinary discretion- 
ary powers of the court, and the more im- 
portant portion of the relief sought may be 
thus obtained. So considered, the motion dif- 
fers from the ordinary motion for leave to 
bond only in this, that the claimants, instead 
of a stipulation which shall be available to 



the libellant alone, tender a stipulation in tlie 
full value of the vessel and her freight, which 
shall be available for all the libeUants who 
have filed, or may hereafter file, libels in this 
comt, to recover damages caused by this col- 
lision and fire, and instead of a discharge 
which shall release the vessel from the claim 
of the libeUants alone, they seek a discharge 
which shall release the vessel from all tlie 
claims secured by suCh stipulation. 

Now the power to discharge from arrest 
property seized in a court of admiralty, does 
not depend upon the provisions of any special 
statute, but is one of the inherent powers of 
the court conferred upon it with its other gen- 
eral powers. The Alligator [Case No. 248]. 
From "motives of public convenience," the 
claimant is allowed to substitute an equiva- 
lent security In place of the res. Coote, Prac. 
p. 5. 

This power is daily exercised in actions in 
rem, because "a ship is made to plow the sea, 
and not to rot by the wharf,"— because serious 
damage to her owners is caused by her de- 
tention without benefit, and expenses are 
thereby increased,— all which may be obviat- 
ed without injury to the rights of creditors by 
a delivery on bail. Ben. Adm. p. 246. These 
considerations which lead to the ordinary dis- 
charge on bail, seem to me to press with their 
full force in favor of the discharge here 
sought This vessel is detamed from regular 
trips by the process against her. Her value, 
together with the amount of her freight, is 
insufficient to pay the amount of claims likely 
to be brought against her. A discharge on 
bail in each case would involve her ownei's 
in liability exceeding her value. The Ann 
Caroline, 2 Wall. [69 U. S.] 550. It is mani- 
fest, therefore, that no prudent owner will 
give stipulations in the ordinary form for 
each claim. The consequence is, that unless 
a stipulation in the form tendered can be 
taken, the vessel must remain in custody until 
the termination of perhaps a lonp: contro- 
versy, to the detriment of every interest con- 
cerned. 

Some form of stipulation seems to be de- 
manded by the circumstances of the case, 
and I see no reason why the one proposed 
will not protect all the rights of the lien 
creditors, and as effectually release the vessel 
from all the liens provided for in it, as does 
the ordinary stipulation from the claim or 
claims made in the particular libel which such 
stipulation is intended to secure, which libel 
often includes several distinct parties, such 
as owners of a vessel and of the cargo, sev- 
eral seamen of one crew, different sets of 
salvors, and the like. A somewhat analogous 
effect is produced by the ordinary stipulation 
when taken in good faith without fraud or 
mistake, for a less sum than the whole lien 
intended to be secured by it The English 
bond for latent demands is also analogous. 

While, then, the stipulation proposed will 
secure the end which is required by "public 
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convenience," and always sougM by a court 
of admiralty, tlie taking of it, and the conse- 
quent release of tlie vessel, will improve rath- 
er than impair the position of the lien cred- 
itors. For the vessel is now under proceed- 
ings in rem, which must, sooner or later, ter- 
minate in a sale under a decree, or a sale as 
perishahle. That sale will cut off all their 
liens and transfer them to the proceeds hi 
court, reduced as those proceeds will he hy 
the expense of custody and the rapid de- 
terioration of a ship while lying idle. In- 
stead of that fund as their sole resort, if the 
vessel he discharged on the stipulation ten- 
dered, the creditors will have a stipulation as 
available as the vessel now is, and for its 
value, with the addition of the amount of the 
freight Proper precaution being exercised in 
the examination of the sureties, and in ascer- 
taining the value of the vessel, which the 
court wiU by its order always secure— repre- 
sented as all creditors will in efEect be upon 
the justification of the sureties and the ap- 
praisement of the vessel by the other Ubellants 
before the court,— as public a notice of the 
proposed discharge having been given as is 
required to be given of a condemnation and 
sale— it cannot be said that the position of 
any lien creditor will be impaired by the re- 
lease of the vessel in the manner proposed. 

Nor is it seen that any hiconvenience will 
arise, if the practice here indicated should be 
adopted; but, the contrary. One effect would 
be to bring before one court aU demands 
clahned to be liens arising out of the same 
occurrence, a result certainly desirable if not 
made necessary by the ophiion expressed by 
the supreme court in the case of The Com- 
mander in Chief, 1 Wall. [68 V. S.] 43. Another 
effect, and one often beneficial to the owners 
of ships, would be to afford a method by 
which a ship can be promptly relieved from 
liens arising out of a collision. In the ab- 
sence of any such method, every vessel hav- 
ing been in collision must remain subject to 
all liens thereby created, until the demands 
shall have been prosecuted or become stale; 
and these liens are uncertain in amount and 
often unknown. They therefore interfere 
with a sale of the vessel, and form one of 
the disabilities affecting this class of property 
which such a discharge on bail will remove, 
and in a much cheaper and more effective 
manner than the formality of a collusive sale 
under decree, to which ship owners have 
sometimes been driven in the absence of any 
other method of relief. 

In addition to the facts above stated, it also 
appears in this case that the owners of this 
vessel are willing to furnish stipulators of un- 
questioned ability, while they are themselves 
a coi-pomtion with a place of business in this 
port and abundantly able to respond to any 
decree that may be rendered. The voyage in 
question was between New London and this 
port, where the persons having claims upon the 
vessel may be supposed to be, or to be repre- 



sented. Public notice of the intention to ap- 
ply for the release of the vessel in this man- 
ner has moreover been given by special ad- 
vertisement. There is, therefore, little dan- 
ger of surprise, certainly none of detriment, 
to the lien creditors not actually before the 
court, if this relief be granted. 

A shigle question remains to be determined^ 
that is, as to the time when the value of the 
vessel is to be taten for the purpose of fix- 
ing the amount of the stipulation. "Were the 
vessel of the value now that she was imme- 
diately prior to the accident, that value 
would be taken, but it is suggested by the 
papers before me that she has been altered, 
and her value increased since that time by 
the act of her owners, and it may be that 
her value has changed by reason of a change 
of the market, and therefore, under the. views 
which I have above esi)ressed, a question 
arises whether the lien creditors are not en- 
titled to have the benefit of any increase of 
her value. See The Aline, 1 "W. Rob. Adm. 
119; Coote, Prae, 4. This question can be 
more safely disposed of upon the settlement 
of the order, when the facts attending the 
repairing of the vessel may be shown. It is 
accordingly reserved until that time. 2 

2 This question ot value was not made the sub- 
ject of dispute, tut agreed upon between the 
parties. The stipulation which was given un- 
der the above dedsion was as follows: It set 
forth the filing of the libel by Place, and the ar- 
rest of the vessel under the process; the subse- 
quent filing of other libels; the valuation of 
the vessel at $70,000; the filing of a claim by 
the owners in each of the suits, and their apph- 
cation to have the vessel discharged on giving 
this stipulation. It then proceeded in the fol- 
lowing words: The parties hereto agreeing, that 
the said claimants and owners, the Norwich and 
New London Transportation Company, parties 
hereto, in all cases in which libels may hereafter 
be filed in this court against the said steamboat 
to enforce liens or claims upon or against the 
said steamboat by reason of said collision and 
fire, upon notice to them or their proctor, to be 
I given by publication or otherwise, as the court 
' may direct, will, within the time limited by the 
I court, enter an appearance without service of 
process, which is hereby waived, and that m de- 
fault of such appearance such proceedings may 
be had and such decree made in such causes re- 
spectively, as to the court may seem proper, and 
with like effect as if said owners and claimants, 
and their sureties, the parties hereto, had ap- 
peared and consented thereto. 

And the parties hereto further consenting and 
agreeing, that they will, to the extent of the 
amount of this stipulation, abide by and perform 
all orders and decrees of this court, made or to 
he made in any proceeding taken or to be taken 
in this court, or in any appellate court, to se- 
cure the payment of any lien upon the said 
steamboat, her engines, &c., in place of which 
this stipulation is substituted, which may have 
arisen by reason of the collision and fire above 
referred to, and that in case of default or con- 
tumacy on the part of the said owners or claim- 
ants, or their sureties, execution or executions, 
not in all to exceed the amount of this stipula- 
tion for the value of said steamboat, viz., ^jO,- 
000, with interest thereon from this date, may 
issue against their goods, chattels, and lands* 
Now, therefore, the condition of this stipula- 
tion is such, that if the stipulators undersigned 
shall, upon the final order or decree of the sajd 
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I have been thus particular in considering 
this application, on account of its importance, 
and also because it -was claimed on the hear- 
ing that an order made by the judge of the 
Southern district as late as February, 1866, 
in the case of The Ariadne [Case No. 522], 
indicates an opinion on Ms part that the act 
■of 1851 confers upon the district comt in ad- 
miralty, the power to grant all the relief here 
prayed for. No opinion was delivered by that 
learned Judge in the ease referred to, and it 
does not appear that his intention was called 
to the difference between the English and 
American statutes. However this may be, 
the result which he arrived at, so far as it af- 
fected the vessel before him, which is the 
substantial portion of the relief sought to be 
obtained, was the same as that arrived at by 
me, and the practice of the two courts will 
therefore coincide. 

An order may be entered in accordance 
with these views, which will be settled be- 
fore me on notice to "all the libellants who 
have filed libels against this vessel, in this 
court. 

JNOTE. The vessel was discharged under • 
the stipulation, and the eases of all the parties 
who came in were heard together, a decree en- 
tered for the respective libelants, and a reference 
ordered, to ascertain and report the amount of 
the damages. Case No. 2,760. Exceptions 
were taken to the report of the master, which 
were overruled. Id, 2,761. In 1872 the su- 
preme court rendered a decision in the case of 
Aorwieh & N. Y. Transp. Co. v. TVriffht, 13 
W all. (80 U. S.) 104, on an appeal from the dr- 
cuit court for the district of Connecticut. See 
Case ISO. 18,087, affirming Id. 18,086. By leave 
of the court, the Norwich & New York Trans- 
portation Company commenced a proceeding 
against the City of Norwich, it was held that 
the petitioners were entitled to an order direct- 
ing an appraisement of the value of their inter- 
^'st in the City of Norwich, and it was referred 
to a commissioner to hold such appraisement, 
and report the value and amount to the court. 
Id. 2,762. On the coming in of the commission- 
ers report, exeeptionp were taken thereto, which 
were overruled. Case unreported. A final de- 
cree was entered, distributing the fund in court, 
and discharging the petitioners from further de- 
mands. Case unreported. An appeal was then 
taken to the circuit court, which affirmed the de- 
cree of the district court. Case unreported. 
On appeal to the supreme court the decree of 
the areuit court was affirmed. 118 U. S. 468 
6 Sup. Ct 1150.] ' 



district court made and entered in the above suit, 
and in any suit or proceeding commenced, or 
which may be commenced, in said court, to es- 
tablish and enforce any lien or claim upon the 
said steamboat, &c., by reason of the collision 
and fire in the aforesaid libel and in the said pe- 
tition mentioned, or upon the final decree of any 
appellate couit to which any or either of such 
suits or proceedings may be carried, and upon 
notice of such order or decree to the parties 
hereto, or either of them, or to the proctor for 
the claimants, abide by all interloeutorv orders 
and decrees of the court, and pay the money 
awarded to the respective parties in and by all 
such final decrees rendered in this court or the 
appellate court, (if any appeal intervene,) no ex- 
ceeding m the aggregate the said sum of §70,- 
000, and interest, then this stipulation to be 
void, &e. 
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' Case No, 11,303. 

The PLANET. 
[Brown, Adm. 124.] i 
District Court, E. D. Michigan. April, 1804.2 
Collision— Vkssei. at Axchok— Anohoic Watch. 
; 1. A schooner lying at anchor with her sails 
i up, in a channel 1,500 feet wide, was damaged 
by a steamer coming down the channel at the 
rate of 12 miles an hour, and endeavoring to 
pass between the schooner and another vessel 
which lay about 400 feet ahead of her. Meld, 
that the schooner had a right to lie where she 
did with her sails up, though there was a puffy 
wind. 

[Cited in The Worthington and Davis, 19 Fed. 
838; The Ogemaw, 32 Fed. 924.] 

2. No anchor w tch was necessary in the day 

3. The steamer was solely in fault for not giv- 
ing the schooner a wider berth. 

Libel for collision. The facts conceded and 
the facts proved to the satisfaction of the 
court were substantially these: The schoon- 
er Stella, of 176 tons burden, was pursuing 
her voyage from Buffalo to Milwaukee, when, 
for want of wind, she came to anchor at 
midday, in the St. Clair river, above Port 
Huron, about 400 feet from the American 
shore, the river being at that point about 
1,500 feet wide, and the ciu-rent nearly five 
miles an hour. The Stella was in company 
with another sail vessel called the Elida, 
and the wind, which had been rather light 
all the morning, failed them at noon, and 
died away altogether; so that at this time 
and place, neither vessel being able to pro- 
ceed up the current, they came to anchor, 
the Elida some 400 feet in advance of the 
Stella, and about the same distance from 
the American shore. The Stella kept her ' 
mainsails up, as her anchorage was but a 
short distance from the lake, and she had 
every x-eason to expect being towed by the 
Sarnia, which was then gone to the Elida 
to attach her first to her tow. The river 
is about 1,500 feet wide at this place, and 
there was ample space for vessels ascending 
or descending to pass on either side of the 
Stella. While thus at anchor, the steamer 
Planet came down the river at a speed of 
twelve or thirteen miles an hour, heading 
down stream, passing on the starboard side 
of the Elida, and attempting to run between 
the Stella and the American shore, ported 
her helm, and with the power of the current 
and steam, in a few minutes after passing 
the Elida, ran into the Stella, occasioning 
the damage alleged to both vessels. 

1 [Reported by Hon. Henry B. Brown, Dis- 
trict .Tudge. and here reprintod by permission.] 

2 [Affirmed by circuit court; case unreported.] 
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W. A. Moore, for the Stella. 
J. S. Newberry, for tlie rianet. 



■WILKINS, District Judge. Many witness- 
es swear to tlie wind being puffy and capri- 
■cious, when but a few minutes before the col- 
lision the Elida and Stella were forced to 
■come to anchor because the wind had died 
away. Another witness, on board the Forres- 
ter, swears that he had seen from her deck 
the Stella mnging off, and on all the morn- 
ing, when it is unquestionable, and not de- 
nied, that both the Elida and Stella only 
reached their anchorage at noon. Some of 
the witnesses swear that the Stella swung 
and sheered while at anchor about one hun- 
dred and sixty feet, a statement certainly 
Inconsistent with the admitted fact of the 
length of her chain and weight of her an- 
chor. Such a breeze as would make her thus 
range was sufficient to take her at once to 
Lake Huron, without the aid and expense of 
a tug. The speed of the Planet, her size, 
and the consequent undulation Qf the water, 
forbade accuracy of observation by those on 
her decks, and would mislead the judgment 
of the most truthful. 

On the part of the Planet, it is urged that 
the Stella was at fault, in being at anchor, 
with her sails up, and neglecting a watch 
at her helm. It was midday; the channel 
broad and deep — on the starboard and lar- 
board sides— to the east and the Canadian 
shore, 1,000 feet, and to the American, more 
than 300 feet, with sufficient depth of water 
■ to within a few feet of the shoi-e; the anchor- 
age was only for a short time, and no neces- 
sity existed for a watch at the helm, no more 
than for a light at her bow, or for a watch 
and light when lying at dock in port Such 
a requisite presupposes powerful steamers 
to be without government, and that sailing 
vessels must keep a lookout when at anchor 
In a channel 1,500 feet wide, in order to 
protect descending steamers from being run 
Into by sheering. 

She had a right to keep her sails up when 
at anchor, under the circumstances proved. 
Having ample room to pass on either side, 
if there was wind to make the Stella sheer, 
the Planet was, nevertheless, to take that 
Into consideration, and avoid passing the 
Stella so near as to render a collision pos- 
sible. A steamer must avoid a sail vessel 
when both are under weigh; much more 
should a sail vessel at anchor be avoided, 
■even on the eve of departure, and when her 
sails are up. It is no excuse for the steamer 
— ^with ample space safely to pass— that the 
wind was puffy, and the anchored vessel so 
•sheered as to run into the steamer, or cause 
the steamer to run into her. The fault is 
in the steamer; and the sheering of the sail 
Tessel, whether caused by undulation or 
Tvind, does not shift the fault from the 
:ateamer to the sail vessel. 
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It is unnecessary to attempt to reconcile 
the conflict in the testimony as to the fact 
of sheering. Fish and Oottrel of the Forres- 
ter, swear to the ranging, and the crew of 
the Planet to the same fact— with much 
probability, as the undulation would cause 
some mnging, though not to the extent that 
the crew fancied, in their rapid flight down 
a current of five miles an hour, while the 
captain and crew of the Stella, and the mas- 
ter and mate of the Elida testify to the con- 
trary, Merrill, the mate of the Stella, stat- 
ing positively that he was on deck all the 
time the Stella lay at anchor, until the col- 
lision, except for a few minutes at din- 
ner, when 'he was told the Planet was com- 
ing, and that the Stella lay all the time 
steady at anchor. A sailing vessel at an- 
chor even with sails up, and about to start, 
must be carefully avoided by a steamer com- 
ing into port; and it constitutes no defence 
to the latter that the former sheered, so as 
to cause collision. The steamer must keep 
off. There is no doubt that there was some 
ranging in the Stella, for a short period, on 
the rapid approach of so large a vessel as 
the Planet, causing a corresponding undula- 
tion. But this ranging cannot be attributed 
to the wind. And whether she ranged or 
not, while at anchor, under the sudden puffs 
of wind playing on her sails, the Planet was 
bound to guard against the exigency, by 
taking a wide berth, either to the larboard 
or starboard. This she could do. This she 
ought to have done. "Where there is ample 
sea room, a steamer must avoid a sail ves- 
sel at anchor, or under weigh, and the law 
imposes no duty upon the latter when an- 
chored, as to an approaching steamer in day- 
light. At night, the usual light and watch 
are necessary, but in the day time, all the 
duty to avoid a collision is with the steamer. 
It is not allowable for the latter to run any 
risk as to the anchored vessel, or attempt 
the experiment of a dangerous proximity. 
Sailing vessels, especially when at anchor, 
enjoy the broad protection of the law. 

The fact has been established that with 
reference to the Elida, the Stella lay inside, 
and not outside, and not at a greater dis- 
tance than five or six hundred feet below. 
This fact being fixed in the judgment of 
the court, the fault in the Planet is fixed. 
With space abundant on either side, it is 
inexcusable that she ported on passing the 
Elida, a movement that brought her inevi- 
tably across the bows of the Stella. If it was 
desirable to hug the American shore, she 
ought to have done so before she reached 
the Elida, and not after she had passed that 
vessel. Had she done so, the collision would 
have been avoided. 
Decree for libellant. 

On appeal to the circuit court, this case was 
aflBlrmea. [Case unreported.] But see, as to 
necessity of anchor watch, The Masters [Case 
No. 0,267]. 
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Case Wo. 11,204. 

The PLANET. 

U Spr. 11; 4 Law Rep. 353.] i 

District Court, D. Massachusetts. Nov., 1841. 

ADMiitALTY— Suit fok Wages— Settlemext 

— Costs. 

During the pendency of a suit for wages by a 

seaman, the libellant, without the knowledge of 

his proctor, settled his claim, receiving only the 

wages due. The proctor was allowed to proceed 

for and to recover costs. 

ICited in Angell v. Bennett, Case No. 387; 

Collms V. Nickerson, Id. 3,016; Purcell y. 

Lincoln Id. 11,471; The Ontonagon, 19 

The libellant, a boy of about nineteen 
years of age, shipped at St. John, N. B., his 
native place, for a voyage described in the 
articles as being from St John to the West 
Indies, thence to Sydney, and thence to St. 
John. Instead of returning- to St John, 
however, the vessel came to Boston. On ar- 
riving here the boy demanded his discharge 
and wages; both which were refused him. 
The master also refused to give up his 
clothes. He then applied to the British con- 
sul, who refused to aid him, and told him he 
would be arrested as a deserter. (Tliis was 
owing to a set of articles, different from 
those signed by the boy, and which included 
Boston in the voyage, having been left at 
the consul's office.) In this situation ho ap> 
plied to a proctor, who commenced admiral- 
ty process. AS soon as the process was 
served, the master and agents sent for the 
boy, and without consulting or notifying the 
proctor paid him his wages and took a receipt 
in full, but paid him nothing for costs. It ap- 
peared that the boy told them that he 
should have little left from his wages, after 
paying his costs. The question for the court 
was, whether process should continue 
against the vessel for costs. The respond- 
ents produced the libellant's receipt in full, 
In defence. 

0. 0. Nutter, for respondents, offered, in de- 
fence, the receipt in full of the seaman, and 
the testimony of the agent who paid him, that 
at the time of settlement the boy agreed 
to pay all the costs which had accrued; and 
it was contended, that, since no evidence ap- 
peared to impeach the fairness of the com- 
promise, or to show that any advantage was 
taken of the seaman, the claimants ^vere not 
liable for the costs. 

K. H. Dana, Jr., for libellant 

SPRAGUE, District Judge. The proctor 
IS an officer of the court, and the practice 
in admiralty has been to allow Mm to pro- 
ceed for costs, when there is reason to be- 
lieve the seaman has been designedly in- 
duced to settle, after service of process, 
without his proctor's knowledge. The sea- 

1 [Reported by F. E. Parker, Esq., assisted 
by Charles Francis Adams, Jr., Esq., and here 
reprinted by permission,] 



man is under a disadvantage in dealing with 
the other party, especially as to costs and 
matters of law, and is entitled to the aid of 
his proctor. In this case the libellant heing- 
a minor, was peculiarly under the protection 
of the court He had been brought on a 
voyage, contrary to his agreement to a 
place In which he was an entire stranger;, 
denied his legal right to a discharge and to- 
his wages; and on applying to the consul,, 
his proper protector, had been refused all 
aid (through a misapprehension on the con- 
sul's part), and as a last resort had applied 
to a lawyer. He was, then, clearly entitled 
to his costs as well as to his wages; and 
obliging him to pay his own costs was, in 
effect, deducting so much from his wages. 
There may be cases of settlements made- 
with seamen, without consulting their proc- 
tors, which will stand; but in this case 
there seems to be good reason for allowing 
the proctor to proceed for his costs, notwith- 
standing the settlement with his client. 
Decree for costs. 

See Collins v. Niekerson [Case No. 3,016], 



Case No. 11, 805. 

PLANT et al. v. GUNN et al. 

[2 Woods, 372.] i 

Circuit Court, S. D. Georgia. April Term, 
1874.2 

DUKESS— COSTBACTS— TnUE.lTS OF GrJMISAI, PltOS- 

EcuTioN — What is a Judgmrst — Record 
— Code op Geokgia — Evidence of Vekdict 
— Li EX. 

1. A contract will not be avoided on account 
of duress by imprisonment, unless the imprison- 
ment was unlawful, and the contract was made 
during the imprisonment and in consideration 
of release therefrom. 

[Cited in Wolf v. Troxell's Estate, 94 Mich. 
576. 54 N. W. 384; Sanford v. Somborger, 
26 Neb. 306, 41 N. W. 1105.] 

2. Under the Code of Georgia, the threat of a 
criminal prosecution is not such duress as would - 
avoid a contract. 

3. Where A. is justly indebted to B., and B. 
threatens A. with a criminal prosecution if A. 
does not secure the debt which, in justice, A. 
ought to do, and A. gives a mortgage, the mort- 
gage is not void on the ground that it was ex- 
ecuted to compound a felony. 

4. .A judgment is the decision or sontoure of 
the .law, pronounced by a court and entered up- 
on its records. 

5. The record of a judgment is notice only of 
what it contains. 

6. The Code of Georgia and the practice of 
the courts of the state require the proceedings 
and judgments of the courts to be entered upon 
the minutes, which are the authentic record of 
what is done by the courts. 

_ 7. Where the only evidence of a verdict and 
judgment was the indorsement thereof bv the 
plaintiffs' attorney upon the declaration and the 
words "Nov. T., 1866, verdict," on the bench- 
docket: Held, that this was not such a judgment 
as constituted a lien upon the defendants' prop- 



1 [Reported by Hon. William B. Woods, Cir- 
cuit .Judge, and here reprinted by permission.! 

2 [Reversed in 94 U. S. 664.] 
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erty, and a subsequent order of the court enter- 
ins judgment nunc pro tunc would not give the 
judgment a lien upon the property of detendant, 
superior to a mortgage executed by him prior to 
the nunc pro tunc order. 
[Cited in Charles Green's Son v. Salas, 31 

Fed. 108.1 
[Cited in Bode \. Trimmer, 82 Cal. 517, 23 
Pae. 187.1 

In equity. Suliinitted for final decree upon 
pleadings and evidence. 

Clifford Anderson and W. U. Garrard, for 
complainants. 

A. R. Lawton and C. N. West, for defend- 
ants. 

Before WOODS, Circuit Judge, and BR- 
SKINE, Disti'ict Judge. 

WOODS, Circuit Judge. In the year 1869, 
a fiiin composed of Jam^ H. Woolfolk and 
two other partners "was adjudicated bank- 
rupt, and Joseph E. aiurray was appointed 
trustee of the bankmpts' estate. Some time 
thereafter, certain real estate, the individual 
property of James H. Woolfolk, was sold by 
the trustee for the sum of §5,834, and' the 
proceeds were held by the bankrupt court, 
subject to its order for proper distribution. 
This fund is now claimed by the complain- 
ants on the one hand, and by the defendant, 
Daniel F. Gunn, as guardian, on the other. 
The prayer of the bill is that the fund may 
be applied to the payment of complainants' 
judgment The claim of Gunn is based upon 
a judgment which he says he recovered at 
the November term, 1866, of the Bibb county 
superior court, for §11,212, against Thomas 
J. Woolfolk and the said James H. Woolfolk 
as principals, and John W. Woolfolk as 
surety. The claim of the complainants is 
based upon a mortgage executed by James 
H. Woolfolk to them on the 7th day of De- 
cember, 1868, upon the lands sold by Mur- 
ray, to secure certain debts due from the 
firm, of which James H. Woolfolk was a 
member. A judgment of foreclosure was ob- 
tained on this mortgage at the October term, 
1869, of the Bibb superior court, against 
James H. Woolfolk for §4,963. 

A judgment of a court of record in Georgia 
is a lien upon all the real and personal prop- 
erty of the judgment debtor within the state, 
and if the defendant Gunn recovered a valid 
judgment against James H. Woolfolk in 1866, 
it became from its date a lien upon all the 
real estate of which Woolfolk was then 
seized, among which was the land after- 
wards mortgaged to the complainants. The 
complainants, however, claim that their lien 
is the older and better one, although appar- 
ently subsequent in point of time, because 
the judgment of Gunn was not, as they say, 
SL valid judgment at the time it purports to 
have been rendered, nor until after the exe- 
■cution of their mortgage. This claim is 
based upon the following facts: At the •No- 
vember term, 1866, of the Bibb superior 
-court, at which Gunn claims to have recov- 
19FED.0AS. — 51 
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ered his judgment against James H. Wool- 
folk and others, no verdict or judgment was 
entered upon the minutes of the court, nor 
at any subsequent time until the April term, 
1871, of the same court, when an order was 
made that the verdict, which the court at 
that time found was rendered at the No- 
vember term, 1866, be entered upon the min- 
utes. And at the same term, it appearing 
that judgment for the interest found by the 
verdict had not been taken, the court en- 
tered judgment for the interest, nunc pro 
tunc. The only evidence of any verdict or 
judgment in the case of Gunn t. James H. 
Woolfolk and others, at the November term, 
1866, is the verdict of the jury indorsed 
upon the declaration, and a judgment for 
the principal sum due, also written upon the 
back of the declaration by the plaintifE's at- 
torney and signed by him. There is also an 
entry on the bench docket in the judge's 
handwriting, immediately opppsite the case 
of Gunn v. Woolfolk and others, of these 
words: "Nov. T., 1866, verdict." Accord- 
ing to the practice in Georgia, courts of rec- 
ord, such as the Bibb superior court, are re- 
quired to keep minutes of their proceedings, 
in which must be entered all verdicts of 
juries, and judgments, decrees and other 
proceedings of the court. These minutes are 
tbe authentic record of what transpii-^ in or 
is done by the court 

There is no entry to be found upon the 
minutes of the Bibb county superior court, 
of any verdict or judgment, or of any other 
proceeding whatever in the case of Gunn v. 
James H. Woolfolk and others, until the 
April term, 1871, when this entry appears: 
"It appearing to the court that the plaintiff 
failed to enter his judgment for the interest 
as contemplated by the verdict, it is there- 
fore ordered, upon motion of plaintiff's coun- 
sel, that plaintiff have leave to amend said 
judgment, so far as the interest is concerned, 
nunc pro tunc." At the same term, it be- 
ing made to appear to the court, from the 
bench docket and original papers, that a ver- 
dict was rendered by the jury in the case at 
the November term, 1866, and not entered 
upon the minutes, the court ordered the ver- 
dict to be entered, nunc pro tunc. At a sub- 
sequent day of the same term a formal judg- 
ment Tvas rendered nunc pro tunc, for inter- 
est on the said sum of $11,212.38, from the 
14th day of April, 1860, until paid, "this 
judgment for interest to take effect now for 
then." It is not pretended that any judg- 
ment for interest had ever been in fact ren- 
dered before the April term, 1871, nor do the 
minutes of the court show that any judg- 
ment whatever had ever been rendered for 
the principal sum, nor do they show any 
judgment nunc pro tunc f9r such principal 
sum. 

The defendant Gunn claims that before the 
esecution of the mortgage to complainants 
by James H. Woolfolk, they had notice of 
his judgment against Woolfolk and others. 
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■which he claims was rendered at the No- 
Yemher term, 1866. The evidence upon this 
point is as follows: James H. "Woolfolk testi- 
fies, that at the time of giving the mortgage, 
he told Plant, the complainant, that he, 
TVoolfolk, was defendant in a judgment In 
favor of Gunn, against himself and John "W. 
Woolfolk as sureties and OlTiomas J. Wool- 
folk, principal. Thomas J. Woolfolk testi- 
fies, that he was present at the execution of 
the mortgage to Increase C. Plant and oth- 
ers. Plant asked the witness whether there 
were any incumhi-ances upon the property 
ahout to he mortgaged, and witness told him 
none, except a judgment in favor of Gunn 
for an old deht against Thomas J. Woolfolk, 
principal, and James H. and John W. Wool- 
folk, sureties. The defendant Gunn attacks 
the mortgage of complainants, and asseits 
that it was obtained either by duress or for 
the compounding of a felony. 

The facts upon this branch of the case are 
these: The firm of Woolfolk, Walker & Co., 
in which James H. Woolfolk was a partner, 
held in their warehouse a quantity of cot- 
ton, which was pledged to secure a debt due 
from Woolfolk, Walker & Co., to Plant & 
Co., for money advanced by them upon said 
cotton. Plant & Co. held the warehouse re- 
ceipts of Woolfolk & Co. for the cotton. The 
latter firm appi-opriated the cotton, and were 
not able to produce it upon the demand of 
Plant & Co. I. C. Plant thereupon said to 
James H. Woolfolk, that if he did not pay 
the debt due from Woolfolk, Walker & Co., 
to Plant & Co., he would commence a crim- 
inal prosecution under the law of Georgia, 
for misapplying the cotton left with them in 
trust; that he would send him to the peni- 
tentiary if he did not secure the debt by 
mortgage or otherwise. The result was that 
James H. Woolfolk gave the mortgage to 
Plant & Co., to secure their debt. James H. 
Woolfolk was actually arrested, whether on 
a civil or criminal process does not appear, 
and taken before a magistrate and threat- 
ened with a criminal prosecution, for having 
obtained money upon cotton receipts after 
the cotton had been sold. There is no evi- 
dence that the mortgage was executed while 
James H. Woolfolk was in aiTest, but Wool- 
folk testifies that he gave it on account of 
the threats of I. C. Plant, above stated. 

These facts present the only question 
which, in the view we take of the case, it is 
necessary to pass upon. These questions 
are: (1) Was the mortgage executed by 
James H. Woolfolk to Plant & Co. void, be- 
cause given under duress, or because the con- 
sideration therefor was the compounding a 
criminal prosecution; and, (2) if the said 
mortgage is not void, is it prior in date and 
equity to the judgment of the defendant 
Gunn? Of these in their order. Was the 
mortgage obtained by duress? By duress 
is meant, "an actual or threatened violence 
or restraint of a man's person, contrary to 
laAV, to compel him to enter into a contract 



or to discharge one." 1 Bouv. Inst. 22<>. "If 
I be arrested upon good cause, and being in 
prison or under arrest, I make an obligation 
feofiCment or any other deed to him at whose- 
suit I am an-ested, for my enlargement, and 
to make him satisfaction, this shall not be 
said to be by duress, but is good and shall 
bind me." 1 Shep. Touch. 62. If a man be 
illegally deprived of his liberty until he sign 
and seal a bond, he may allege this duress 
and avoid the bond. But if a man be le- 
gally imprisoned, and either to procure his 
discharge or on any other fair account, seal 
a bond or a deed, this is not by duress of im- 
prisonment, and he is not at liberty to avoid 
it. 2 Co. Inst. 482; Watkins v. Baird, G 
Mass. o06. 

The testimony in this case shows no actual 
or threatened violence to the person, nor any 
illegal imprisonment to obtam release from 
which the mortgage was executed. In fact, 
the testimony does not show that there was 
any imprisonment, legal or illegal, at the time 
of the execution of the mortgage, or that the 
mortgage was executed in pxu-suance of a 
promise to execute it on condition of release 
from imprisonment. There is nothing in the 
record that in the slightest degree tends to 
establish the fact of dxu-ess, as defined by the' 
common law. "Buress," as defined by the 
Code of Georgia (section- 2637), "consists in 
any illegal imprisonment or legal imprison- 
ment used for an illegal pm-pose, or threats 
of bodily or other harm, or other means 
amounting to or tending to coerce the will of 
another, and actually inducing him to do an 
act contrary to his free will." There was no 
imprisonment, legal or Illegal, in this case, 
which was used to coerce the execution of the 
mortgage. There were no threats of bodily 
or other hann. Was a threatened criminal 
prosecution such "other means," mentioned in 
the Code, as would amount to duress? The 
supreme com-t of Georgia, in the case of Rus- 
sell V. McCarty, 45 Ga. 197, in construing sec- 
tion 2637 of tlie Code, say it is not. We are 
of opinion, therefore, that neither by the com- 
mon law nor the statute law of Georgia was 
there any duress in this ease. 

Was the note given for the compounding of 
a felony? In our judgment the evidence ut- 
terly fails to establish this position. There 
is no evidence that a criminal prosecution was 
commenced. The arrest spoken of by James 
H. Woolfolk may have been on a civil process. 
The proof simply goes to this extent, that 
Plant threatened Woolfolk that he would 
prosecute him and send him to the peniten- 
tiary if he did not pay or secure the debt due 
to Plant & Co. To avoid an obligation on 
the ground that it was given for compounding 
a felony, it must appear that the compound- 
ing of the felony was the consideration of the 
obligation. Such is not the case here. The 
consideration of the mortgage was a bona fide 
debt due from Woolfolk and his partners to 
Plant & Co. It was the duty of Woolfolk. 
under the circumstances, to pay or secure this 
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debt. A threat of a criminal prosecution, un- 
less the mortgage were given, does not com- 
pound the offense. Besides, it appears from 
tl]e evidence of James H. Woolfolk, that he 
had been guilty of no criminal offense, that 
the cotton had heen disposed of dby his part- 
ners in his absence and without his knowl- 
edge. If this be true, and it is uncontradict- 
ed, there was no felony to compound. We 
are of opmion, therefore, that the mortgage 
to complainants was a valid mortgage. 

It remains to consider, which was the older 
and better lien upon the property which pro- 
duced the fund in court about which this con- 
trovei'sy has arisen. This will depend upon 
the date when the judgment of Gunn is to 
have effect, as to persons not parties to it. 
A judgment is the decision or sentence of the 
law upon facts found or admitted by the par- 
ties or upon their default in the course of a 
suit. Tidd, Prae. 930. But a bare decision 
of a com*t is not a judgment; there must be a 
formal order entered upon it. Boker v, Bron- 
son [Case No. 1,606], A judgment is, there- 
fore, the decision or sentence of the law pro- 
nounced by a court and entered upon its dock- 
ets, minutes or records. The judgment of a 
court can only be shown by its records. 
Where there is no record there is no judg- 
ment. 

What constitutes the record of a court ac- 
cordhig to the law and practice of Georgia? 
By the Code of Georgia (section 267) it is 
made the duty of the derk to attend all ses- 
sions of the court, and keep fah- and regular 
mhiutes of its proceedings from day to day, 
including a transcript of the judge's entries 
on his docket, when not more f-ully shown in 
a book kept for that purpose. All proceed- 
ings of the court, even continuances, should 
be placed upon the minutes. Brady v. Little, 
21 Ga, 135. "The entry on the bench docket, 
aa we have repeatedly held, is not the proper 
evidence as to what has been done or adjudi- 
cated by the court" Harwell v. Armstrong, 
11 Ga. 330. In the case of Lea v. Yates, 40 
Ga. 56, the supreme court of this state held: 
"That a confession of judgment for a sum of 

? , with interest and costs of suit, would 

not sustain a judgment entered up for a spec- 
ified sum; that such a judgment was no lien 
on the property of the defendants, and a sub- 
sequent order of the court amending the con- 
fession by filling the blanlc will not create a 
lien on the property purchased from the de- 
fendant, bona fide, prior to such order. The 
record was only notice of what it contained, 
and was not notice that there was any legal 
judgment against the defendants or any lien 
upon their property." Under such a practice, 
there is no room left for doubt, that the rec- 
ords of the Bibb superior court contained no 
evidence of the judgment of Gunn until more 
than two years after the mortgage to com- 
plainants had been executed. As to third 
parties, there was no judgment until the nunc 
pro tunc order directing an entry upon the 
minutes. 



The memorandum of a judgment which the 
attorneys for Gunn indorsed upon the declar- 
ation at the November term, 1866, was only 
for the principal sum due. There is no daim 
that any judgment for interest was rendered 
at that time. Down to this day, so far as the 
record shows, there has never been a judg- 
ment entered upon the minutes of the court, 
either by nunc pro tune order or in any other 
manner for the principal sum claimed to be 
due Gunn. The only judgment ordered to be 
entered nunc pro tunc Was a judgment for in- 
terest, and this was entered for the first time 
at the April term, 1871. It cannot be said, 
that what Woolfolk told Plant about the 
judgment against himself can make a judg- 
ment when there was none. Suppose Plant 
had gone to the record to find the date and 
amount of the judgment of which Woolfolk 
spoke. The minutes of the comt and judg- 
ment docket would have shown that no such 
judgment existed. He cannot be charged 
with notice of anything more than the records 
of the court revealed. All that he could have 
learned, even by reading every paper in the 
case, would be that the jury had rendered a 
verdict which had never been entered on the 
minutes of the court, and upon which the 
court had never pronounced any judgment. 
Such a record as that is notice of lis pendens 
and nothing more. The subsequent action of 
the court, in. ordering the verdict and judg- 
ment to be entered upon the minutes, could 
not affect the rights of intermediate incum- 
brancers. It would avail, at most, as be- 
tween the parties to the judgment. 

We think, therefore, that the mortgage of 
the complainants and the judgment recovered 
thereon is valid and binding, and that it con- 
stitutes a lien upon the fund in court, the pro- 
ceeds of the mortgaged premises, superior to 
the lien of the judgment recovered by defend- 
ant Gunn. 

[NOTE. On appeal to the supreme court, the 
decree of this court was reversed. 94 U- S. 
664. Subsequently complainants amended their 
bill, and it was submitted for final decree upon' 
pleadings and evidence. The bill was dismissed. 
7 Fed. 751.] 
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PLANT V, HOLTZMAN et al. 

[4 Cranch, O, O. 441.] i 

Circuit Court, District of Columbia. March 
Term. 1834. 

CosFEssiox OF Judgment — Scperseceas — Mary- 
land Statute of 1791. 

The confession of judgment, in order to oper- 
ate as a supersedeas, must be made in the very 
words of the statute of Maryland, 1791, c. 67; 
and an execution issued upon a judgment con- 
fessed in any other form by way of supersedeas 
is null and void, and the justice who issued the 

1 [Reported Dy Hon. William Cranch, Chief 
Judge.] 
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execution, the constable who served it, and the 
party who ordered it, were trespassers, and lia- 
ble to the party injured thereby, for Ids dam- 
ages. 

Trespass, against the justice of the peace, 
who issued five writs of fieri facias against 
the plaintife upon five supersedeas judg- 
ments supposed to have been confessed by 
the plaintiff, but not confessed in the form 
required by the statute. The only evidence 
of the confession of judgment was an in- 
dorsement by Mr. Justice Clark on the war- 
rant of arrest of one Richard Wright at the 
suit of the present defendants, James and 
Alexander Heron, in these words: "Super- 
seded June 29th. by James El Plant" 

O. Cos; for defendants, contended that it 
was not necessary that the certificate of the 
confession should be made out in full and 
signed by the justice. And the uniform 
practice had been otherwise; and that the 
justice's indorsement that the debt was su- 
perseded, was conclusive. 

CRANCH, Chief Judge (nem. con.). This 
is an action of trespass brought by James 
K. Plant against John Holtzman, a justice 
of the peace, and James and Alexander 
Heron, for causing five writs of fieri facias 
to be levied on the goods of the plaintiff, at 
the suit of the defendants, James and Alex- 
ander Heron. The facts of the case appear 
to be as follows: The plaintiff's goods were 
seized by one Trunnell, a constable, upon 
five writs of fieri facias issued against the 
plaintiff by the defendant Holtzman, whose 
only authority for issuing the same was the 
following indorsement on each of five war- 
rants of arrest issued by John Cox, a justice 
of the peace for the county of Washington, 
against one Richard Wright, at the suit of 
the other defendants, James and Alexander 
Heron, namely* "1833, Jime 6th. Judgment 
for plaintiff confessed. Debt, forty-five dol- 
lars and two cents, on interest from date; 
.cost, fifty-eight cents. John D. Clark. Su- 
perseded June 29th, by James K. Plant. 
John D. Clark." The said John D. Clark 
was a justice of the peace for the county of 
Washington. The original warrant of ar- 
rest, issued by Mr. Justice Cox, commanded 
the constable to have the said R. Wright 
"before a justice of the peace" for the said 
■county on the 8th of June, 1833, to answer 
to James and Alexander Heron, "in a plea 
of debt under a warrant." 
. By the second section of the act of con- 
gress of the 1st of March, 1823 (3 Stat. 743), 
extending the jurisdiction of justices of 
the peace in jbhe District of Columbia, it is 
enacted "that in all cases where judgments 
shall be rendered by a justice of the peace, 
it shall be lawful for the defendant to super- 
sede the said judgment at any time within 
sixty days from the rendition of the same; 
which supersedeas shall stay execution for 
six months thereafter, and shall be taken by 
the justice "who rendered the judgment, and 



no other." And by the ninth section, it Is 
provided "that any justice of the peace be- 
fore whom supersedeas may be taken, or 
any other justice of the peace of the said 
county, may and shall, at the request of the 
plaintiff," etc., "issue execution, by way of 
capias ad satisfaciendum or fieri facias, 
against the principal debtor and his sure- 
ties, or against either of them, after the ex- 
piration of the time so mentioned in the said 
supersedeas." That act does not prescribe 
the form or manner of superseding a judg- 
ment This is done by the Maryland act of 
1791, c. 67; by the first section of which act, 
it is enacted, that no execution shall issue 
upon any judgment obtained in the coui-t of 
appeals, or general court, or upon any de- 
cree in the court of chancery, provided the 
person against whom such judgment or de- 
cree is obtained, shall come before one judge 
of the general court, one of the justices of 
the county court or two justices of the 
peace of the county, etc., "within two 
months after the rendition of such judg- 
ment, and, together with two other per- 
sons, such as the said judge," etc., "shall 
approve of, confess judgment for his debt, 
and costs of suit adjudged or decreed, with 
stay of execution for six months thereafter, 
which confession shall be made in manner 
and form following; that is to say: 'You, 
H. M., A. B., and C. D., do confess judgment 

to E. F. for the sum of , and 

costs, which were recovered by the said E. 

F. against H. M. on the day of , 

in the court; the said to be lev- 
ied of your bodies, goods or chattels, lands 
or tenements, for the use of the said E. F., 
in case the said H. M. shall not pay and sat- 
isfy to the said B. F. the said so as 

aforesaid recovered against him, with the 

additional costs thereon, on the day 

of next;' " which confession shall be 

signed by the said "judge, justice, or jus- 
tices, before whom the same is made, and 
certificate thereof shall be procured under 
the hand or hands, of the said judge, jus- 
tice, or justices, and such certificate shall 
be a sufiicient supersedeas to the sheriff to 
forbear serving execution upon the body or 
goods of the person so obtaining such cextif- 
leate." 

By the third section It is enacted, that no 
execution against any person shall issue on 
any judgment rendered by a single magis- 
trate, provided such person shall go before 
any justice of the peace of the county with- 
in two months, etc., "and together with se- 
curity, such as the justice shall approve of, 
confess judgment for the debt and costs of 
suit adjudged, with stay of execution as 
aforesaid; which confession shall be in 
manner and form as aforesaid; and shall be 
signed by the justice taking the same; and 
certificate thereof shall be procured under 
his hand, which shall be a sufficient super- 
sedeas as aforesaid.'* 
It is admitted, that Mr. Justice Clark did 
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not take the confession of judgment in the 
n3anner and form prescribed in the act; 
having never spoken to the debtor and his 
surety the precise words required by the 
act to make a valid confession, or recogni- 
zance; and that no such words had been 
spoken or written by Mr. Justice Clark, or 
certified to Mr. Justice Holtzman before the 
executions were issued and served. Mr. 
Justice Clark, however, has, since the serv- 
ice of the executions, signed a paper pur- 
porting to t>e a confession of judgment 
something like that required by the act; but 
what words were addressed by the justice 
to Mr. "Wright and Mr. Plant, or what words 
were spoken by them to him, which he 
thought justified him in writing the words, 
'•superseded by James K. Plant," on the 
back of the warrant of arrest, do not ap- 
pear. That indorsement does not affirm 
that Mr. Wright confessed a new judgment 
jointly with Mr. Plant 

The power of the justice to render a new 
judgment upon the confession of the debtor 
and his surety, is a special power given by 
statute, and to be exercised in a precise and 
exact form; and the general rule is, that 
such an authority must be strictly pursued, 
or the act is a nullity. 

It is stated that the entries on the jus- 
tice's docket, and the judgment of the jus- 
tice, were the only forms then generally ob- j 
served. Those entries are the same which 
are before mentioned as having been in- 
dorsed on the original warrants of arrest. 
They are certainly not the forms required 
by the statute to constitute a valid confes- 
sion of judgment. A mere declaration by 
any person, that he is willing to supersede 
a judgment for the debt of another, is not 
such a solemn confession of judgment as 
the act requires. The debtor and his suretj' 
should go before the magistrate at the same 
time, and should enter into recognizance 
in the very words required by the act; and 
the magistrate should not certify that to be 
done which was not done. In order to pre- 
vent mistakes and misunderstandings in so 
important a matter as a confession of judg- 
ment, which may involve a man in ruin, the 
legislature has thought proper to give a pe- 
culiar solemnity to the transaction, and to 
require it to be done in a precise form. If 
not done in that form, it cannot be a judg- 
ment; for the whole validity of the trans- 
action is derived from the statute itself, and 
it must be done exactly according to the pre- 
scribed forms, or it is of no avail. The leg- 
islature has required certain forms and cere- 
monies. The magistrate dispenses with them. 
If this can be done, there is no use in making 
laws. Whatever may have been the prac- 
tice of Mr. Justice Clark, or any other 
magistrate, it cannot alter the law. 

In the present case, the confession of 
judgment, not having been made in the 
manner and form required by the statute, 
no judgment was rendered against Mr. 
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Plant, and Mr. Justice Holtzman had no 
authority to issue the writs of fieri facias, 
and he and the other defendants who pro- 
cured the writs, and the constable who serv- 
ed them, must be considered as trespassers. 
See, also, Bac. Abr. "Trespass," B; Yates v. 
Lansing, 5 Johns. 290; The Marshalsea, 10 
Coke, 68; Teny v. Huntington, Hardr. 480. 



Case ISTo. 11,S07. 

The PLANTER. 
[7 Pet (32 XJ. S.) 324.] 
District Court E. D. Louisiana. Dec. 10, ISSO.i 
Adm iralt y— Jdkisdictios— D j vekse Citizenship 
— Repaiks. 
[1. The admiralty jurisdiction of a federal 
district court is not dependent upon .diversity of 
citizenship, but extends to suits between citi- 
zens of the same state.] 
[Cited in The Calisto, Case No. 2,316.] 
[2. A contract for repairs on a vessel, their 
extent being unknown, proTided that an account 
sbould be kept, subject to the approval of the 
captain, who made no objection to the account, 
when submitted, but expressed himself as satis- 
fied with the work, saying that he was not sur- 
prised at it, "because there was a great deal more 
work done than he had any idea ot" Edd, that 
the owners of the vessel could not thereafter ob- 
ject to the price, or the workmanship.] 

[3. The failure of repair men to deliver a ves- 
sel within the stipulated time should not sub- 
ject them to any forfeiture or reduction of 
charge, when it appears that the work was sub- 
ject to the captaiirs approval, who caused the 
delay by opposing certain repairs afterwards 
found to be necessary, and promised indemnity 
for such delay.] 
[See note at end of case.] 
A libel was filed on the 10th of December, 
1830, by William L. Howard and. Francois Va- 
rion, shipwrights, residing in New Orleans, 
against the steamboat Planter (Sylvan Pey- 
roux, claimant), claiming the sum of two 
thousand one hundred and ninety-three dol- 
lars and thirty-five cents, being the balance 
asserted to be due to them for the price of 
work, labor, materials furnished, and repairs 
made on the said boat, under contracts of 
13th September and 19th October, 1830, and 
alleging that by the admiralty law, and the 
law of the state of Louisiana, they had a lien 
on the said boat for the payment of the same, 
and that she was about leaving tbe port of 
New Orleans, and praying process, etc. The 
account for the work, materials, etc., was an- 
nexed to the libel. 

The owners of the steamboat Planter filed 
a claim and plea setting forth that they were 
all citizens of Louisiana, all resided in the 
city of New Orleans, and that the libelants 
were also citizens of that state, and that, 
therefore, the district court of the United 
States had not jurisdiction of the case. By a 
supplemental answer the respondents denied 
all the facts set forth in the libel. 

The plea to the jurisdiction of the court 
was overruled and dismissed, and the parties 



1 [Modified and affirmed by supreme court. 
7 Pet (32 TJ. S.) 324.] 
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proceeded to take the testimony of witnesses 
by depositions, wMcb were filed as part of 
the proceedings in the case. By the first con- 
ti'aet tJie shipwrights stipulated to do certain 
specified work and furnish certain materials, 
the same to he approved by "experts," for 
which they were to he paid the suih of one 
thousand one hundred and fifty dollars. By 
the contract of the 19th of Ocioher, the Plant- 
er was to he hauled on sSore, and in consid- 
eration of four hundi'ed and seventy-flve dol- 
lars, of which two hundred were to be paid 
in cash, and two hundx'ed and seventy-five in 
one month, after the boat should be launched 
and set afioat, certain other repairs were to be 
done to her, and she should be delivered and 
ready to receive a cargo by the 20th of No- 
vember, under a penalty of twenty-five dol- 
lars per day for each day her delivery should 
afterwaa'ds be retarded by -the shipwrights. 

THE COURT 2 made the following decree: 
"The libelants claim a balance due them of 
two thousand one hundi-ed and ninety-three 
dollars and thirty-five cents for work and 
materials furnished in the repairs of the 
steamboat Planter at the request of the claim- 
ants, and for which they have a lien by the 
local law. The claimants, in their fii-st an- 
swer, deny the jurisdiction of the court, on 
the ground that all the parties were citizens 
of the same state, to wit, of Louisiana; that 
objection, however, was not insisted upon at 
the trial, and is not sustainable on the ad- 
miralty side of this court. In their supple- 
mental answer they deny generally the alle- 
gations of the libelants, and pray for the dis- 
missal of the libel, and damages. The whole 
account of the libelants against the owners 
amounts to tlu-ee thousand six hundred and 
ninety-three dollars and thirty-five cents, in- 
cluding the amount of the wi-itten contracts 
entered into between the parties; of this sum, 
they acknowledge the payment of one thou- 
sand five hundred dollars, leaving, as they al- 
lege, a balance of two thousand one hundred 
and ninety-three dollars and thirty-five cents 
due them. By the first conti-act, made on the 
nth September, 1830 (the boat being then in 
the water), the libelants agreed, for the smn 
of one thousand one hundred and fifty dollars, 
to make certain repairs on that part of the 
boat which was above water, from the wheel 
house to the bow; and it was further stipu- 
lated that if they made any other repairs, by 
replacing unsound timbers in any other part 
of the boat above water, not then discovered, 
they were to be paid separately for so much. 
After commencing the work, it was perceived 
that the boat required repaiis mider the wa- 
ter, as well as above, and in consequence of 
that discovery the claimants, through Captain 
Jarreau, master of the boat, and one of the 
owners, agreed to pay the libelants four hun- 
dred and seventy-five dollars for hauling out 
the boat, and for launching her when she 

2 [Samuel A. Harper was district jiidjre for 
the district of Louisiana at this time.] 



should be repaired; and, as the quantity of 
work to be done was xmcertain, it was stipu- 
lated that an account of it should be kept, 
and if approved of by Captain Jarreau, under 
whose infection the work was to be done, 
the claimants bound themselves to pay the 
amount thus to be ascertained. This latter 
conti-act was made on the 19th October last. 
After the boat was hauled out, it appears the 
work under both contmets was carried on 
simultaneously. On a first view of the ac- 
count cuiTent exhibited in this case, it would 
seem, from the dates, that at least a part of 
the work to be done imder the first conti-act 
was again charged, but the subsequent tes- 
timony taken in this case shows that these 
charges were made on account of the extra 
repairs provided for under the first contract; 
and it further appears that all the charges 
made after the 19th of October have no rela- 
tion to the first agreement, but all relate to 
the work contemplated by the second con- 
tract. From the complexion of the testimony 
taken by the complainants, their real defence 
seems to be that the prices of the work char- 
ged are greater than they should be, that it 
was not executed in a proper manner, and 
that the libelants have forfeited a considera- 
ble sum of money in consequence of not de- 
livering the boat within the time stipulated 
in the contract 

"As to the two first objections, the evidence 
is conclusive in favor of the libelants. Cap- 
tain Jarreau himself, upon being shown the 
account, did not object to it; on the contrary, 
expressed himself satisfied with the work, 
and said he was 'not surprised at it, because 
there was a great deal more work done than 
he had any idea of.' "With respect to the 
nondelivery of the boat at the time agreed 
upon, the fault chiefly attaches to Captain 
Jan-eau, who, in several instances, retarded 
the work by opposing repairs which were 
proposed by the libelants, but which turned 
out to be indispensable, and were afterwai-ds 
ordered by him to be made; besides, he prom- 
ised them indemnity against their obligation 
to pay twenty-five dollars a day for every 
day they were in default in delivering the 
boat, and gave as the reason that they had to 
do more work than was at first anticipated. 
The charge of four hundred and seventy-five 
dollars is for the specific service of hauling 
out and launching the boat, and must be al- 
lowed as such. On the whole, the evidence 
and exhibits in the case fully sustained the 
demand of the libelants. It is therefore or- 
dered, adjudged, and decreed that the claim- 
ants pay to them the said sum of one thou- 
sand one hundred and ninety-three dollars 
and thirty-five cents, and costs of suit." 

[NOTE. An appeal was taken to the su- 
preme court, which affirmed the decree, except 
as to a balancing item of $275 for haulina: out 
the steamboat. Peyroux v. Howard, 7 Pet. (32 
X>. S.) 324. Mr. Justice Thompson, in deliver- 
ing tlie opinion, said: "The want of jurisdiction 
in the district court is not put on the ground set 
up in the plea in the court below, — that all the 
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parties were citizens of the same state. This 
has been very properly abandoned here, as en- 
tirely inapplicable to admiralty proceedings m 
the district court. * * *" _ 

[The jurisdiction was then sustamea on the 
sround that the tide has some influence on the 
waters of the Mississippi at New Orleans, caus- 
ing them to swell, although it is not enough to 
slacken the current In the later case of The 
Genesee Chief, 12 How. (53 XT. S.) 443, the court 
finallv established the principle that the admir- 
alty jurisdiction was dependent on the navigabil- 
ity of the waters, and that the presence of a tide 
was immaterial. 

[The second objection to the jurisdiction— that 
the vessel was to be employed in navigating 
waters beyond the influence of the tide— was 
overruled on the ground tliat the service was 
maritime, since the voyage was to begin at jNew 
Orleans, within the admiralty jurisdiction; fol- 
lowing The Thomas Jefferson, 10 Wheat. (23 
U. S.) 428. 

[Continuing, the learned justice said: "An 
express contract having been entered into be- 
tween the parties, under which these repairs 
were made, is no waiver of the lien, unless such 
contract contains stipulations inconsistent with 
the lien, and from which it may fairly be in- 
ferred that a waivor was intended, and the per- 
sonal responsibility of the party only relied upon. 
* * * In the first contract no time is fixed for 
the payment of the one thousand five hundred 
dollars; it became payable, therefore, as soon as 
the work was completed. And the repairs under 
the second contract were to be paid for as soon as 
the account was approved by Captain Jarreau. 
There is nothing, therefore, from which it can be 
inferred that any time of credit was to be allowed. 
The balance of two hundred and seventy-five dol- 
lars, for hauling out the steamboat, * « * 
was to be paid in one month after the boat was 
launched and set afloat. A credit was here 
given, and a credit, too, beyond the time when, 
in all probability, the boat would have left the 
port of New Orleans; for it can hardly be sup- 
posed that it would have taken thirty days to 
load her. And by the Civil Code of Louisiana 
(article 2748) the privilege ceases if the ship or 
boat is allowed to depart without exercising the 
right. As to this sum, therefore, the decree is 
erroneous. * * * By tlie second contract, 
payment was to be made when the account was 
approved by Captain Jarreau; no formal ap- 
proval appears to have been made. But he was 
a part owner, and superintended the repairs; 
and one of the witnesses says ha was present 
when the account was presented to Captain Jar- 
reau, who said he was not surprised at it, because 
there was a great deal more work than he had 
any idea of, and that he did not think at 
first that she required so much. . This, although 
not a direct, was an implied, approval of the 
account. The delay in not delivering the boat 
to the appellants by the time specified in the 
contract was occasioned by her unexpected state 
and condition, and the extent of repairs re- 
quired. And, besides, the delivery at the time 
mentioned in the contract was dispensed with 
by Captain Jarreau."] 



Case K"o. ll,S0'7a. 

The PLANTER, 

[2 "Woods, 490.] 1 

Circuit Court, S, D. Alabama. Dec. Term, 1874. 

Shipping — Sea-wohthiness of Vessel — Af- 
fkeigutment — lla.bii.ity for loss — implied 
Wakra:!!!! — Underwriter's Rights— Subboga- 

TIOX. 

1. A vessel is unseaworthy that is not manned 
by the necessary ofiicers and crew, but no recov- 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
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ery can be had against her on that account for a 
loss that was not attributable to such deficiency. 
[Cited in Holland v. Seven Hundred and 
Twenty-Five Tons of Coal. 36 Fed. 787.] 

2. The fact that a vessel without having en- 
countered any tempestuous weather, suddenly 
springs aleak within twenty hours after leaving 
port, so that her officers are compelled, in order 
to save her from sinking, to throw overboard 
more than one-third her cargo, raises the pre- 
sumption that she was uns'eaworthy when she 
commenced her voyage. 

3. The fact that a vessel is not a common car- 
rier does not relieve her from the warranty im- 
plied in a conti-act of affreightment, that she is 
sound, staunch and seaworthy. 

4. When the underwriters have paid the loss, 
a suit may be maintained in the name of the in- 
sured for their benefit, against the vessel through 
whose faiit the loss occurred. 

[See Amazon Ins. Co. v. The Iron Mountain, 
Case No. 270.] 

[Appeal from the distiict court of the 
United States for the Southern district of 
Alabama.] 

On November 7, 1871, the libellant, the 
AVest India and Pacific Steamship Trans- 
portation Company, Limited, had possession 
of and a special ownership in 889 bales of 
cotton in the city of New Orleans, which it " 
desired to have ti-ansported and delivered to 
the steamship Australian, lying in Mobile 
Bay. At the date named, the steamer Plant- 
er was lying in the port of .New Orleans, 
and her master received on board of her, 
from the libellant, the 889 bales of cotton to 
be transported and delivered as aforesaid. 
Early in the evening of November 7, the 
Planter left the port of New Orleans with the 
cotton on board. She proceeded on her voy- 
age that evening and night, tne weather be- 
ing neither stormy nor unusually rough. A 
; little before day of the morning of November 
8, the Planter, then being in Missisippi 
Sound, was examined and found not to be 
leaking. As soon, however, as she got op- 
posite one of the passes between the Gulf - 
and the Sound, where the water was rough- 
er, at about 6 o'clock a. m., she was found 
to be leaking rapidly. All her pumps were at 
once set going, but they could not keep down 
the water. The master headed her for the 
land, but she soon became waterlogged and 
unmanageable, and came to anchor in ten 
feet water. It soon became apparent that 
she must be lightened or she would sink. 
Accordingly 359 bales of cotton were thrown 
overboard. The consequence was, that the 
leakage diminished, the pumps gained on the 
water, and the steamer became manageable, 
and was run into the port of Ocean Springs. 
The next day, having been pumped dry, she 
proceeded on her voyage and delivered the 
residue of her cargo in good order to the 
Australian. Of the cotton jettisoned, seven 
bales were lost The others were recovered 
in a damaged condition. To recover for the 
loss and damage was the pui-pose of this suit. 

Wm. Gr. Jones and Peter Hamilton, for 
libellant. 
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Thomas H. Hemdon and Jolin little 
Smith, for claimants. 

WOODS, Gircuit Judge. The libeUaut 
claims, that by the contract of affreightment, 
there was an implied warranty of seaworthi- 
ness on the part of the master and owners 
of the Planter, and that at the time of the 
receipt of the cotton on board, and during the 
voyage, she was unseaworthy (1) because 
she was not staunch and sound, and (2) be- 
cause she was not provided with the neces- 
sary officers and crew; and that being unsea- 
worthy, she must be held to respond in dam- 
ages for the loss. 

It is imnecessary to' consider whether the 
Planter was fully manned or not, because 
there is no evidence that any deficiency of 
officers and crew contributed to the disaster, 
and without such proof there can be no re- 
covery. 2 Pars. Mar. Law, 142, 143, not-e 1; 
Id. 151, note. I therefore proceed to consider 
the question, was the Planter staunch, sound 
and seaworthy at the time of the contract of 
affreightment? That she did not make the 
voyage and deliver her cargo according to 
the contract of affreightment is not disputed. 
Without having encountered any tempestu- 
ous weather, she suddenly sprung aleak with- 
in less than twenty hours after leaving port, 
so that her officere were compelled, in order 
to save her from sinking, to throw over more 
than one-third of her cargo. These facts 
raise the presumption that she was unsea- 
worthy when she stai'ted, and throw on claim- 
ants the bm-den of proof to show that she 
was seaworthy. 2 Pars. Star. Law, 138, 139; 
1 Arn. Ins. 689-6^1. This the claimants have 
attempted to prove by evidence tending to 
show, that in coming through the canal lead- 
ing from New Orleans to the lake, she ran 
upon a snag or her wheel picked up a 
stump, and that in consequence one of her 
knuckle chains was broken, by whicli the 
seams along her kelson were opened. The 
evidence on this point is the merest con- 
jecture. There is no proof that the knuckle 
chain was broken at that time, and the ef- 
fect attribut-ed to the breaking of the knuckle 
chain l>y the witness for claimant is denied 
by some of the witnesses for libellant. 

It is in evidence, that there were six or 
seven knuckle chains in the Planter. The 
breaking of a single chain would not, it 
seems to me, be sufficient to account for the 
results which followed. But the conclusive 
answer to the theory of the claimants, that 
the vessel sprung aleak from the breaking 
of one of her knuckle chains, after the voy- 
age commenced, is found in the following 
facts: Early in October, 1871, about one 
month before the voyage from New Orleans 
to the Australian, the Planter made a trip 
from Stockton, on the Tensas river, above 
Mobile, to New Orleans, with a quantity of 
wood and lumber, making a cargo of about 
one-t-hird her capacity. She ran from Stock- 
ton to the obsti-uctions at the head of Mobile 



Bay over smooth water with no unusual leak- 
age. She lay all night at the obstructions, 
and next day proceeded down the bay. A 
stiff norther commenced to blow and the 
waves to run high. She had not proceeded 
more than ten miles down the bay when she 
commenced to leak rapidly; so much so that 
it was necessary to run her in towards the 
western shore in shallow and more quiet wa- 
ter. She was brought to anchor with her 
head to the wind, and all her pumps set go- 
ing. After a few hours she was clear of wa- 
ter and proceeded on her voyage. These 
two voyages of the Planter demonsti-ate, it 
seems to me. that there was some material 
defect in her hull, from which, whenever she 
encountered a rough sea, she sprang aleak. 
When the Planter was docked, a few days 
after her trip from New Orleans to the Aus- 
tralian, she was found to have a rotten plank 
under her fender in which were holes of con- 
siderable size. These holes were a foot above 
the load- water line, and could not be discover- 
ed from the inside on account of the sheeting, 
nor from the outside on account of the wheel 
and fender. The situation of these holes ap- 
pears to account for the fact that she did 
not leak in smooth water, and to account for 
her sudden leakage when she got into rough 
water. 

My conclusion from the evidence is, there- 
fore, that when the contract of affreightment 
was made, and the cargo received on boards 
the Planter was not staunch, sound and sea- 
worthy. 

It is conceded by the claimants that when a 
vessel is a common carrier, there is an im- 
plied wari-anty of seaworthiness, but they 
say that this wanunty does not arise unless- 
the ship is a common carrier. In my judg- 
ment, the authorities do not sustain this 
view. The warranty of seaworthiness does- 
not depend upon the common law notions of 
a common carrier. The common law does- 
not give a lien upon the instrument of car- 
riage; there is no lien on a railroad ear or 
wagon. The rule insisted on by libellant is- 
the creature of the admiralty, and exists in 
aU cases of affreightment on vessels. The 
vessel is hypothecated to the shipper for his 
security that the contract will be performed 
by the ship, viz. that the ship will caiTy the 
goods in safety, in due season, and by the 
px'oper route; that she is in all respects sea- 
worthy, and has a proper master and crew 
who will take good care of the cargo and 
properly deliver it. The ve^el is subject to 
a lien in favor of the shipper that he may 
enforce this contract, as well as the goods 
to the vessel, for the payment of charges for 
carriage. 1 Pars. Shipp. & Adm. 171, 172, 
and notes; The Keokuk. 9 Wall. [76 XT. S.] 
517; Dupont de Nemours & Co. v. Vance, 19 
How. [60 U. S.] 162; The Rebecca [Case No. 
11,619]; Fland. Mar. Law, § 204. 

I am of opinion, therefore, that the fact 
that the Planter was not a common carrier 
does not relieve her owners from the implied 



Ll9 Fed. Cas. page 809} 

Tvarranty that she was statincli, sound and 
seaworthy. 

It is objected by claimants that the lioei- 
lant- had insurance on the cotton, and, having 
been paid for the loss, cannot maintain this 
action. The record shows insurance, but does 
Bot show payment of the loss. But if libel- 
lant had been fully paid, this suit might be 
maintained in his name for the benefit of tiie 
underwriters by way of subrogation. 2 Phil. 
Ins. §§ 1723-1725. 1728, 1729; Hall v. Kail- 
road Co.. 13 Wall. [80 U. S.] 367; Hart y. 
Western R. C!o., 13 Mete. [Mass.] 9&; Garrison 
y. Memphis Ins. Co., 19 How. [60 U. S.] 317. 

My conclusion is, therefore, that there must 
be a decree for libellant for the value of the 
seven bales of cotton lost, and for the dam- 
age sustained by the 352 bales jettisoned and 
recovered, deducting therefrom the amount 
due as freight upon the cotton actually deliv- 
ered to the Australian, 
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Case lS"o. 11,308. 

PLANTERS' BANK v. ST. JOHN. 
[1 Woods, 585.] 1 
Circuit Court, S. D. Alabama. Dec. Term. 1869. 
State Citizenship— Usited States— Civil War 
—Effect ufoh Partserships— Lotalti 
OF Copartner. 
1 A citizen of the United States owes his 
first and highest allegiance to the general gov- 
ernment, and not to the state of which he may 
he a citizen. 

2. A citizen of one of the late insurgent 
states, who adhered to the cause of the United 
States and retired within the federal lines, and 
remained there during ^e . Rebellion, continued 
to he a citizen of the United States, notwith- 
standing the secession and belhgereney of his 
own state, and notwithstanding his purpose to 
return to that state after hostilities might cease. 

3 A declaration of war or the commencement 
of actual hostilities between two ^states ipso 
facto dissolves the partnership relation existing 
between citizens of the hostile states. 

4 Where a partnership consisted of, three 
members, citizens "of and doing business m one 
of the late insurgent states, and soon after the 
commencement of hostilities, one of the part- 
ners removed within the federal lines and ad- 
hered to the federal cause, and the other part- 
ners remained and assumed to continue the busi- 
ness in the firm name, their acts only bind them- 
selves; the partnership is dissolved by the ex- 
istence of hostilities between the sections and 
the relations of the partners as enemies. 

5. Under such circumstances an agreement be- 
tween the partners that the partnership shall 
continue is against public policy and void. 

6. A dissolution of partnership by tlie fact of 
war renders express notice of the dissolution 
unnecessary. 

The facts, as disclosed by the evidence, 
were substantially as follows: Before the 



1 FRenorted by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission-J 
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late war of RebelUon the plaintiff was ai& 
incorporated bank, domiciled at Nashville,- 
Tennessee, and St. John, Powers & Co.. wa& 
a firm of private bankers doing business iro 
Mobile, Alabama. The firm consisted or 
Newton St. John, Benj. Whitaker and Wm- 
G. Chandler, all of whom were resident citi-, 
zens of Mobile. On the 29th of May, 1861^ 
on account of the war which had then recent- 
ly broken out. St. John removed with liis^ 
family from Mobile, and went to New Yorls: 
City. In June of the same year he procured 
a passport from the department of state at 
Washington and went with his family to 
Europe, returning in the followmg November- 
After this he continued to reside in New 
Tork imtil October. 1865, when he returned 
to Mobile. St. John was opposed to the- 
secession of the state of Alabama, and claim- 
ed that he adhered to the cause of the United 
States. When he went to New York, he left 
in Mobile valuable real estate. During his^ 
absence an unsuccessful attempt was made 
to confiscate his property as an enemy of the- 
Conf ederate States. There was no formal dis- 
solution of the firm of St. John, Powers & 
Co. The other partners continued to reside- 
in Mobile and carried on the business in the- 
firm name, and an attempt was made to- 
show that this was with the concurrence or 
St. John. In January and February, 1862,. 
the i-ianters' Bank of Tennessee sent for col- 
lection to St. John, Powers & Co., at Mobile,, 
certain accepted drafts on citizens of Mobile 
with the understanding assented to by St> 
John, Powers & Co., that the form, for ar 
compensation of one-forth of one per cent., 
should collect the amounts due on the drafts^ 
and remit the same to Nashville if the drafts^ 
were paid on presentment, if not so paid, 
that the drafts should be returned to the- 
Planters' Bank upon demand. The sum due- 
on these drafts amounted to §46,785. No> 
part of this sum was ever paid by St. Joini,. 
Powers & Co., to the Planters' Bank, anfi 
upon demand made, on March 2, 1866, for the- 
drafts, they failed to deliver them to the- 
bank. Wm. G. Chandler, one of the finm 
of St. John, Powers & Co., died in June, 1862.. 
This action was brought against St. John; 
and Whitaker, as sur\'iving partners, to re- 
cover the amounts due on said drafts, wjth> 
interest. Judgment by default was taken: 
against Whitaker; St. John plead the general: 
issue. 
A. R. IManning and Percy Walker, for plain- 

lifl. 
Robert H. Smith and Thomas H. Hernaon„ 

for St. John. 

WOODS, Circuit Judge (charging jury)- 
The defendant, St. John, pleads the general 
issue. This puts the plaintiff upon proof or 
all the material averments of the declaration, 
and under it the defendant may show &.- 
ther that he did not promise, as alleged im 
the declaration, or may show any facts im- 
peaching the validity of the promise, and^ 
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M'itli some few exceptions, not necessary here 
to be specified, may show any matter of de- 
fense which tends to deny his debt or lia- 
hility. In order to maintain the issue on 
his part, the defendant St. John, not contro- 
verting the fact that prior and up to the 29th 
of May, 1861, he was and had been a mem- 
ber of the firm of St John, Powers & Co., 
yet, claims that, at the date just mentioned, 
war having brolcen out and being then fla- 
grant between the United States and the com- 
bination linown as the Confederate States, 
he left the city of Mobile and the state of 
Alabama— went with his family beyond the 
military lines of the Confederate States, and 
within the lines of the United States. That 
he adhered, during the war, to the cause of 
the United States, continuing and main- 
taining his allegiance thereto, recognizing 
their authority, holding and claiming citizen- 
ship in the United States; that he remained 
beyond the Confederate lines and, except for 
a short interval, within the United States, 
and within their military lines, until the 
■close of the war in 1865. That his partners, 
Whitaker and Chandler, remained in and 
-carried on business in the city of Mobile, in 
the Confederate States, until the death of 
■Chandler in July, 1862; and that, by reason 
of this state of facts, the partnership of St. 
John, Powers & Co, was dissolved before 
any obligation was incurred to the plaintiff; 
and that therefore, he, not being a partner 
in the firm at the time of the transactions 
with the plaintiff in JauuaiT and February, 
1862, is not liable. "It is a settled inile 
that when two nations or peoples are at war, 
all trade with the enemy, unless by permis- 
sion of the government, is interdicted, and 
subjects the property engaged in it to con- 
fiscation." "The war puts every individual 
•of the respective governments, as well as the 
governments themselves, in a state of hostil- 
ity with each other. All treaties, contracts 
and rights of property are suspended. The 
<;itizens of the belligerent natioiis are, in all 
respects, considered as enemies. They have 
no power to sue in tlie courts of the enemy 
nation. Not only all trading, but all cora- 
mimication and intercourse with the enemy 
is forbidden." The Rapid [Case No. 11,- 
-j76]; s. c. 8 Cranch [12 U. S.] 155. 

In a state of war, nation is known to nation 
only by ai-med exterior, each threatening the 
other with conquest or annihilation. The 
individuals who compose the belligerent 
states exist as to each other in a state of 
utter occlusion. If they meet, it is only to 
■combat. The universal sense of nations has 
acknowledged the demoralizing effects which 
would result from the admission of Individu- 
al intercourse. Every individual in one na- 
tion must acknowledge evex-y individual of 
the other nation as his own enemy because 
the enemy of his country. The Kapid, S 
Cranch [12 U. S.] 155. See, also. The Julia, 
Id. 181. It has even been held that a debtor 
•cannot make remittances to his creditor be- 
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longing to a nation at war with his own. 
Griswold v. TVaddington, 16 Johns. 438. 
These rules of law were applicable to the 
citizens of the United States and of the 
seceding states during the late war. It is 
therefore clear that a partnership could not 
continue between citizens of the United 
States and the Confederate States during the 
war. "The intercourse necessary between 
partners in the conduct of their business is 
cut off and forbidden by the laws of war, 
when the partners are citizens of belligerent 
nations. A state of war creates disabili- 
ties, imposes restraints and exacts duties al- 
together inconsistent with that relation. If 
one alien enemy could go on and bind his 
hostile partner by contracts in time of war, 
when the other can have no agency, consul- 
tation or control concerning them, the law 
would be as unjust as it would be extrava- 
gant." Griswold v. Waddington, supra. 
Whatever enriches the citizens of a state 
Increases the power of the state to maintain 
war. It furnishes property for taxation from 
which the sinews of war are to be drawn. 
It is therefore utterly inconsistent with the 
laws of war that a citizen of one state should 
have capital employed, and devote his skill, 
knowledge and effort to a partneiship busi- 
ness or adventure with the citizens of a 
hostile state. Such a connection and such an 
employment of capital would be giving aid 
and comfort to the enemy. Griswold v. 
AVaddington, supra. See, also, Ouachita Cot- 
ton, 6 Wall. [73 U. S.] 521; Coppell v. Hall. 
7 Wall. [74 U. S.] 542; McKee v. U. S., S 
Wall. [75 U. S.] 163; U. S. v. Lane, Id. 185. 
I therefore instruct you that a declaration 
of wai- or the commencement of actual hos- 
tilities, which is equivalent thereto, between 
two nations ipso facto dissolves the partner- 
ship relation existing between citizens of 
the hostile states. You will therefore ad- 
dress yourselves to the inquiry, whether St. 
John, after the outbreak of the late war and 
before the transactions set out in the plain- 
tiff's declaration, adhered to the United States, 
while Whitaker and Chandler adhered to the 
insurgent states. It is not disputed that up 
to the commencement of the war, St, John 
was a citizen of the United States as well 
as of the state of Alabama. He owed a 
paramount allegiance to the United States. 
To continue a citizen thereof he was not 
compelled to assume any new relation. It 
was only necessary for him to maintain the 
old one towards his government. If after 
the outbreak of hostilities he removed with 
his family beyond the military lines of the 
insurgent states, aaid put himself within 
the military lines of the United States; if 
he went not as an agent of the insurgent 
states, or in their service; if on arriving with- 
in the borders of the states adhering to the 
government of the United States, he ac- 
knowledged his allegiance to that govern- 
ment, by submitting to and obeying its laws, 
then I instruct you that he continued a 
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citizen of the United States, notwitUstand- 
ing the state of which he had heen a citizen 
■was in armed insurrection against the gov- 
ernment of the United States. He contmued 
a citizen of the United States, notwithstand- 
ing he may have entertained a purpose at 
some future day, when hostilities should 
cease, of returning to the state of Alabama, 
and notwithstanding he left his property or 
a portion of it in the insurgent states. And 
to retain the character of a citizen of the 
United States it was not necessary for him 
to settie permanentiy within the militaa-y 
lines of the United States and without any 
intention of returning to the insurgent states. 
If he left the states in rebellion for the pur- 
pose of sojourning within the military lines 
of the United States, and not with any pur- 
pose to aid or assist the insurgent states, I 
charge you that so long as he remained 
within the lines of the United States, ad- 
hering to the United States, obeying their 
laws and acknowledging his allegiance to 
them, he was a citizen of the United States. 
If on the other hand Whitaker and Chand- 
ler continued to reside in the insurgent 
states, whether they engaged in rebellion or 
not, the simple fact of their residence made 
them in law enemies of the United States 
and of every citizen of the United States. 
Mrs. Alexander's Cotton, 2 Wall. [69 U. S.] 
404. ^ ^ 

If under these instructions you shall find 
that St. John continued a citizen of the Unit- 
ed States, and Whitaker and Chandler con- 
tinued to reside within the insurgent states, 
then St John was the enemy of "Whitaker 
and Chandler and they were his enemies, 
and this relation between them put an end 
to the partnership. Its continuance became 
illegal against public policy and the laws 
of war. It was unlawful for them to have 
any business relation the one party with 
the other; it was unlawful for them to hold 
any intercourse; all contracts between them 
became suspended during the war. In short, 
a continuous partnership became impossible. 
The partnership was dissolved by the condi- 
tion of public affairs and the relation whicn 
the partners bore to each other as enemies. 
And this would be true even if the paities 
desired and consented that the partnership 
should continue. The partnership ceases be- 
cause it is unlawful, because the laws of 
war forbid it, because the public safety 
which is the supreme law forbids it. And 
therefore, no acknowledgment by one partner 
or another can make or continue a partner- 
ship when the public law says that it can- 
' not and shall not exist. If the law holds all 
partnerships in war, between citizens of 
the hostile states "unlawful, it is not in the 
power of the parties to create or continue a 
partnership in defiance of law. Nothing can 
be plainer than the proposition that if the 
parties cannot lawfully form or carry on 



(Case No. 11,208). PLANTERS' 

commercial business together during the 
war, every agreement for such a purpose 
would be null and void. Griswold v. "Wad- 
dington. supra. 

The public law and public policy forbid- 
ding the partnership relation between citi- 
zens of hostile states, it is not in the power 
of the partners to continue a partnership dur- 
ing war, by failing to give notice of its dis- 
solution. A dissolution of partnership by 
the fact of war demands no notice to any 
person whatever to make it effectual as to 
all persons whomsoever. If the contrary 
doctrine were held, enemy partners might 
continue their partnership relation to a great 
extent in spite of public law and the public 
welfare, by a mere failure to give notice of 
its dissolution. Griswold v. Waddington, su- 
pra. If then you shall find from the proof 
and under the instructions I have given you, 
that St. John continued a citizen of the 
United States after the outbreak of the war, 
and his partners Whitaker and Chandler con- 
tinued to reside within the limits of the in- 
surgent states, then these facts dissolved the 
partnership which had existed between them 
without notice, and in spite of any agree- 
ment between them, if any such there was, 
that the relation should continue, and your 
duty in this case will end so far as St. John 
is concerned by a verdict in his favor. But 
if on the other hand you shall find that the 
defense set up by St. John is not made out, 
you will proceed, if the plaintiff has estab- 
lished the averments of the declaration to 
your satisfaction, to assess the damages. 

You will determine in what amount the 
plaintiff has been damaged by the failure of 
defendants to pay over the money collected 
on the drafts, if any was collected, or to re- 
turn the unpaid drafts on demand. The plain- 
tiff is entitled to the money actually collect- 
ed, with interest, and to the value of the 
bills unpaid and not returned, also with in- 
terest from the time demand was made for 
them. You will arrive at the value of the 
unpaid drafts by estimating from the evi- 
dence what amount could have been collect- 
ed on them at the time they were sent for 
collection, deducting reasonable costs and 
charges for collecting. Whatever amount the 
plaintiff has shown could have been made 
upon the unretunied drafts, that you will 
allow as damages, with interest from the 
time demand was made for the return of 
the drafts. 

Default has been taken against Whitaker. 
If you find for St. ^ohn, you will still assess 
the damages against Whitaker. If you find 
against St. John, you will assess the dam- 
ages against both him and Whitaker. 

The jury returned a verdict in favor of St. 
John and assessed the damages against Whit- 
aker at §65.742.63. „ ^ , -^ ^.j - ^ noAi • 
See Philips v. Hatch [Case No. Ili094], 
Montsomerv T. U. S.. 15 Wall. rS2 U. S.] 395; 
Woods V. Wilder, 43 N. Y. 164. 
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Case IsTo. 11,S09. 

PLASTIC SLATE-ROOB^ING JOINT- 
STOCK CO. et al. v. MOORE. 

[1 Holmes, 167.] i 

Circuit Court, D. Rhode Island. June, 1872. 

Patents — Validity of Reissue — Anticipation — 
Improved Roofixg Composition. 

1. The reissued patent granted to William L. 
Potter, July 16, 1867, for an "improved compo- 
sition for roofing and other purposes," as lim- 
ited by disclaimer of May 10, 1871, held valid 
for the use for roofing purposes of pulverized 
argillaceous rock mixed with coal-tar to the con- 
sistency of plasterer's mortar. 

2. An invention consisting in the nse for a 
roofing, of a mixture of pulverized argillaceous 
rock and coal-tar, of the consistency of plaster- 
er s mortar, hardening on exposure into a solid 
slate roof, is not anticipated by prior use of 
thin mixtures of pulverized slaty material and 
oil or coal-tar, as paints for the sides and roofs 
of buildings. 

In equity. 

James H. Parsons and James A. Hudson, 
for complainants. 
B. F. Thurston, for defendant 

SHEPLEY, Circuit Judge. This is a bill in 
equitj', brought by the complainants, the 
Plastic Slate-Roofing Company as owner, and 
Edson A. Sammis, its licensee for the state 
of Rhode Island, of the rights under the re- 
issued lettei-s-patent, issued on the sixteenth 
day of July, 1867 [No. 2,684], to William L. 
Potter, and assigned to the complainants, 
for "an improved composition for roofing 
and other purposes," ngamst the defendant, 
John A. Moore.s 

Pendente lite the complainants filed a dis- 
claimer in the office of the commissioner of 
patents, whereby they disclaim all combina- 
tions of matters, and the uses thereof, men. 
tioned in the reissued Potter patent, save 
only the combination or mixture of pulveriz- 
ed slate or argillaceous rock with coal-tar, 
otherwise known as gas-tar, for roofing pur- 
poses. Complainants' title is proved, and is 
not in question. 

Defendant's answer alleges knowledge and 
use of the composition claimed as the inven- 
tion of Potter prior to the date of his letters- 
patent, by many different persons named in 
the answers; and especially alleges that the 
invention claimed as Potter's was substantial- 
ly described in letters-patent granted by the 
United States to Abraham Straub on the sev- 
enteenth day of November, 1863. The an- 
swer also denies infringement, and admits 
that the defendant is, and has been, engaged 
"in the business of grinding up stone to mix 
with other materials for roofing and other 
purposes;" and alleges that such composition 
is made by him in accordance with instruc- 
tions contained in lettei-s-patent granted to 
John A. Moore, the defendant, on the twenty- 

1 [Rpported by Jabez S. Holmes, Esq., and 
here reprinted by permission.] 

r^l'^'^^^-.o^B^^-S^^ ]etters patent were granted 
Feb. 1, 1S6d, No. 46,495.] 
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first day of July, 186S, "for improved roofing 
cement." 

As the reissued patent describes the object 
of the invention to furnish "an improved 
composition for roofing and similar uses (all 
other uses being covered by the disclaimer), 
which shall be of such a nature that when 
exposed to solar or artificial heat it will hard- 
en into a solid body of slate," and consists 
m the use of slate or argillaceous rock mixed 
with coal-tar or gas-tar for roofing purposes, 
it becomes necessary to define the meaning 
of the terms "slate or argillaceous rock" as 
used in the patent, and stated in the patent 
to be also called "schist and shale." 

The words "slate," "slate-rock," "schist," 
and "shale," have both a technical and also 
a more general and a popular meaning. 
Technically they refer exclusively to the struc- 
tm-al formation of the rock, without any ref- 
erence to its chemical constituents. In the 
popular and general sense they refer to rocks 
containing clay, argillaceous rocks, of what- 
ever structural foi-mation,— the argillaceous 
quality bemg the characteristic, without re- 
gard to structm-al formation. "Slate-rock" is 
a term universally used by geologists and 
practical quarrymen to indicate an argillace- 
ous rock, or a rock in which alumina or the 
silicate (clay) is a characteilstic constituent. 
Argillaceous rocks are well known generally 
by the name "slate-rocks," as rocks contain- 
ing a large amount of argiUaceous matter are 
mostly found laminated. These words are 
undoubtedly used in the patent in their gen- 
eral sense, as indicating argillaceous roclc of 
any textural formation. The patentee states 
in the specification that he takes "what is 
generally known as slate or argillaceous rock, 
also called schist and shale;" that "it is not 
necessary that it should be slaty in its struc- 
ture, as that which breaks in cubes, or frac- 
tures irregularly, will answer the purpose 
equally as well, provided it is argillaceous." 
He also says, "It is neeessaiy that the rock 
should possess this peculiarity, in order to 
produce the desired result." This language of 
tlie patentee clearly shows that the rocky ma- 
terial of the compound covered by the patent 
is simply pulverized argillaceous rock, wheth- 
er found in slates, shales, or other form. 

The main ground of defense relied upon by 
the defendant, upon the question of novelty of 
invention, is in the allegation that the inven- 
tion of Potter was substantially described in 
letters-patent issued by the United States to 
Abraham Straub on the seventeenth day of 
November, 1863. 

Professor Hedrid;:, who was the chief ex- 
aminer in the patent oflice, who examined 
and allowed both the Potter and the Straub 
patents, states clearly the distinction between 
the two inventions. He says the thing that 
was new with Straub, was to combine a species 
of limestone, known as shell or shale rock, in 
powder with coal-tar asphaltum, sometimes 
known as artificial asphaltum, which is pro- 
duced by boiling down coal-tar untU it 
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becomes hard and brittle, resembling natural 
aspbaltum. The combination was effected by- 
beat; and the compound bad to be spread or 
formed into shape Tvhile hot, as it was not 
plastic when cold. It became hard by cooling. 
The basis of Potter's invention, he says, is 
pulverized slate or slate-rock, ordinarily 
known as clay-slate, and by mineralogists as 
argillite. Chemically, it is a silicate of alu- 
mina; geologically, it belongs to the older for- 
mations. This material is ground to a fine 
powder, and used m combination with coal- 
tar, oil, or other cementitious material, to 
form a plastic compound to be used in form- 
ing roofs. It may, in a cold state, be applied 
to the material to be covered, and hardens by 
exposure to air and heat. 

Without recapitulating in detail the evi- 
dence of I'rofessor Antisell, and of Marcellus 
]3ailey, which clearly elucidates tlie distinc- 
tion between tlw two patents, it is suJficient 
to state briefly that the material points of dif- 
ference between them are these: The Sti'aub 
patent calls for the use of limestone, calcare- 
ous matter, and impliedly excludes argillace- 
ous matter and silex; Potter's ■ patent calls 
for argillaceous matter, and includes siles. 
Straub boils coal-tar until he makes artificial 
asphaltum of it, and stirs into this boiling 
mass his pulverized limestone, until the de- 
sired hardness is obtained by means of heat; 
Potter mixes his pulverized argillaceous mat- 
tex with unboiled coal-tar, without any aid of 
heat. The resultant compoimds are differ- 
ent, and the modes of application are not the 
same. Straub's mixture is applied while the 
compound is hot; it hardens by mere loss of 
heat, becoming soft again whenever sufficient 
heat is absorbed, and hardening again upon 
its escape. Potter's mixture is applied cold, 
and it hardens by exposure either to solar or 
artificial heat. 

A general expression used by Sti-aub in his 
patent, that "any fine-grained rock having a 
slaty structure may be used," is relied upon by 
the defendant as showing that he intended to 
include argillaceous rock; but we think that 
■ this expression, taken in connection with the 
fact as testified to by. Professor Hedrick, that 
Straub's application originally contained the 
claim for the use of clay also, and was only 
allowed after he had disclaimed its use, was 
intended by him rather to show that the cal- 
careous rock which he uses has undergone a 
change toward a hard and rocky state. But 
•even if clay or argillaceous rock like that de- 
scribed in the Potter patent had been used 
by Straub, the granting of his patent for a 
boiled cement would not have anticipated the 
Potter patent. 

Several witnesses examined on behalf of the 
■defendant have testified to the use, anterior 
■to the date of Potter's invention, of mineral 
paints. Some of these paints appear to have 
been made from a mixture of a pulverized 
slate-rock, or rock of a slaty or shaly struc- 
ture, with oil or viscous materials, and some- 
times with coal-tar. The answer to this evi- 
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dence is found hi the fact, apparent upon a 
careful examination of the testimony, that 
all such uses were uses of the compoimd sim- 
ply as a paint, whether applied to the sides 
or roofs of buildings. The mixture in all such 
cases was made thin, and, when applied to 
the roof, was mixed hi the manner described 
by Boutwell, the most important witness for 
the defence, who says, he mixed it "about as 
stiff as we mix paint, and put it on with a 
brush; and as it got old and leaked I re- 
painted it a good many times in the same 
way." This is a different compound, and dif- 
ferently applied, from Potter's, which, being 
mixed to the consistency of plasterer's mor- 
tar, forms of itself a permanent roof of stone, 
hardening by exposure to the elements into a 
solid body of slate. 

On the whole evidence m the cause, in the 
opinion of the court, since the filing of the 
disclaimer limiting the claim, as previously 
stated, the patent may be sustained for the 
use of argillaceous rock pulverized and mixed 
with coal-tar to the consistency of plasterer's 
mortar for roofing purposes. Disregarding 
the evidence in relation to abandoned experi- 
ments and trials which did not result in prac- 
tical or useful operation, and did not put the" 
public in practical and useful possession oi 
the compound, and throwing aside, as inap- 
plicable to the present postm-e of the case, 
the evidence in relation to the use of a com. 
pound in some respects similar to Potter's for 
a pamt only, we think Potter is fairly to be 
considered as entitled to claim to be the first 
and original hiventor of the improved com- 
position for roofing purposes, as described in 
his claim, as now limited by the disclaimer. 

Little need be said on the question of ui- 
fringement, after what has been already stat- 
ed, as to the construction of the claim in the 
Potter patent The rock which defendant pul- 
verizes and uses, is proved incontestably by 
the testimony of Professors Stone and Apple- 
ton to be an argillaceous rock. This he mixes 
with coal-tar to the consistency of plasterer's 
mortar, and applies the mixture to form a 
permanent roof. His composition for roofing 
purposes was not merely similar to Potter's, 
but was correctly described by himself, in his 

statement to Charles H. Perkins, as "the 

same thing." 
Decree for injunction and account, without 

costs. 



Case 3Sro. 11,S10. 

The PLATINA. 

[3 Ware, 180; i 21 Law Rep. 397.] 

District Court, D. Massadiusetts. July, 1858. 

AmriRALTT— State Claim— Pleading axd Puoof 
—Set-Off ix Cause op Dasiage— Abduction 

OF Minor — Advances fok Clothixg. 
1. In the admiralty, when the respondent in- 
tends to rely on the objection of the staleness of 
the claim, or any other defence that does "not 
go to the merits, it should be propounded by 

1 [Reported by George P. Emery, Esq.] , 
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formal plea, or by a distinct allegation in the 
answer. Otherwise, evidence will not ordinari- 
ly be received to support it. 
[Cited in The G. H. Starbuck, Case No. 5,378. 

Southard v. Brady, 36 Fed. 561; The Queen 

of the Pacific, 61 Fed. 215.] 

2, A set-off, or compensation founded on eon- 
tract, express or implied, is no defence to a libel 
in a cause of damage. But in a suit by a parent 
for the wrongful abduction of his minor son, 
where the damage, substantially, is loss of serv- 
ice,^ the court is not absolutely precluded from 
taking into consideration, in determining the 
amount of damage, the advances of clothing and 
other necessaries for the minor during the time. 

[3. Cited in Cutting v. Seabury, Case No. 3,- 
521, to the point that knowledge of the minority 
by the respondent is essential to the maintenance 
of an action by a father for the loss of his mi- 
nor son.] 

In admiralty, 

0. G. Thomas, for libellant. 

A. S. Cushman, for respondents. 

WABE, District Judge. This is a libel 
brought by James N. Luce, of Edgarton, the 
father of James "W. Luce, against Andrew 
Hicks, in a cause of damage. He propounds 
and alleges in his libel, that on the ISthi of 
July, 1850, Hicks, at New Bedford, being then 
the owner of the bark Platina, shipped James 
W. Luce, his son, at that time a minor of the 
age of nineteen years and three months only, 
for a whaling voyage in said bark to the Pa- 
cific Ocean, without his knowledge or eon- 
sent; thus wrongfully depriving him of the 
labor and services of his child, and withdraw- 
ing him from his custody and control for the 
remaining period of his minority. He claims 
damages for the loss of his son's services, as 
well as for the violation of his paternal rights, 
by this wrongful abduction. The bai'k re- 
turned to New Bedford July" 11th, 1853, after 
an absence of thx*ee years. 

The answer admits the shipment of J. W. 
Luce at the time alleged in the libel, but al- 
leges that he was shipped as a man of full 
age, and for full wages; and that, if he was 
a minor, he had been emancipated, and had 
been permitted to act for himself, and enjoy 
the proceeds of his own labor and industi-y; 
that he was settled with at Talcahuana, a 
port in Chili, and there paid the full amount 
of his lay, and by his own consent discharged 
from the bark for the purpose of going on an- 
other whaling voyage. 

The minority of the young man was satis- 
factorily proved, as it is alleged in the libel, 
and there was no proof of a formal nor of an 
informal and constructive emancipation, as 
by Ms leaving his paternal home, being allow- 
ed to dispose of his own time, and appropri- 
ate to himself the proceeds of his own indus- 
try. On the contrary, the proof is that he 
continued an inmate of his father's family, 
and worked with him on his farm for his 
benefit. And also it appeared that it must 
have been known, if not to the owner per- 
sonally, at least to his agents, whose acts are 
imputable to him, at the time of the shipment, 
that he was a minor, as in the crew list he is. 
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in the description of his person, put down as 
of the age of nineteen. The minor having 
been shipped without the father's consent or 
knowledge, there can be no pretence that he 
carried with him an implied authority to re- 
ceive his wages, and the master, who made 
the settlement, must be held to have done it 
in his own wrong. There is, therefore, no le- 
gal bar to the father's recovering, in the form 
of damages, of the actual value of his son's 
services during his minority, and his wages 
may be assumed as a reasonable measure of 
the value of those services, of which he was 
deprived by the act of the respondent. 

The libellant also claims further damages 
for the violation of his paternal rights by the 
wrongful abduction of his child, in withdraw- 
ing him from his control, and depriving him 
of the comfort and satisfaction of his son's 
society, and the child of the benefit of the in- 
fluence, counsels, and examples of a parent in 
forming his habits for his future life. This 
claim would stand on sti-onger ground, if the 
boy had been of a tender age, and thus hav- 
ing more need of domestic training, and of 
the care and watchfulness of a parent In re- 
gard to his education and morals; or, if it 
appeared that the father had purposed and in- 
tended his son for a different employment. 
But he had arrived nearly at full age. He had 
been on one whaling voyage before, and, as 
far as appears, without objection on the part 
of the father, if not with his consent. It 
does not appear that the father had any ob- 
jection to his son's engaging in a seafaring 
life. No complaint of this kmd was made on 
the return of the vessel. He was disappoint- 
ed and dissatisfied when he found that the 
wages had been paid, but did not complain of 
the voyage. There may be a legal ground of 
action for the violation of his paternal rights; 
and these, when exercised in the true spirit 
of a parent, I think the law ought not to al- 
low to be wantonly invaded with Impunity; 
but this is not a ease requiring a court to 
mark it with exemplary damages of this kind. 

But the counsel for the respondent has 
urged an objection that goes to the whole 
libel; it is that the demand is stale, and not 
fit to be entertained by a court of justice. If 
it were the Intention of the respondent to 
rely on this defence, it should have been reg- 
ularly pleaded. According to the practice of 
the admiralty, a defence that does not meet 
the merits of the case cannot avail the re- 
spondent unless he gives the adverse parties 
notice of such defence by a plea or a distinct 
allegation in the answer. But in this case 
enough has been shown by the testimony to 
overcome this defence if it had been fonnally 
propounded. The voyage terminated in July, 
1853, and the libel was filed in June, 1857, 
The claim is therefore not barred by the stat- 
ute of limitation, even if that statute applied 
in the admiralty, which it does not. But 
courts of admiralty, like those of equity, 
though not bound by the statute, considering 
it as a law of repose, have always acted in 



[19 Fed. Cas. page 815J 

deference to the principles and reason of the ; 
statute. Tliey will not actively lend their aid 
to enforce stale demands. But the objection 
of staleness properly applies, at least -with the 
most stringency, -when the demand has been 
suffered to sleep for a considerable time in 
silence, and the pretended debtor has been 
left to rest in security until, by lapse of time 
and inattention, he may have lost the means 
of making an effectual defence to an un- 
founded or doubtful claim. If, then, an ac- 
tion is suddenly sprung upon hhn, he may 
justly ca.ll in aid the reason and equity of 
this statute of repose and oblivion. In the 
present case the creditor has not slept on his 
demand. From the beginning he expressed 
his dissatisfaction with the settlement and 
payment by the master. He wanted and had 
calculated on his son's wages to pay for some 
land which he had added to his farm. He 
continued to insist on his rights. He ofEered 
a compromise, which was rejected. A refer- 
ence was agreed upon, and afterwards de- 
clined by the respondent; and he was finally 
driven to a libel as his only resource. Had 
this defence been pleaded, it must have been 
overruled on the eviaence. 

The respondent has offered in evidence cer- 
tain advances made during the voyage as a 
set-off or compensation against the demand 
in this libel. Such advances are a natui-al 
and proper charge on wages. But this is not 
a suit for wages on a contract, actual or im- 
plied; it is in a cause of damage, and a set- 
off, being a right or title, founded on con- 
tract, is no aefence to a libel founded on a 
tort But the damages, as to the amount, are 
referred to the discretion and conscience of 
the court, on the whole case, and all its cir- 
cumstances; and I do not know that it is 
absolutely precluded from taking these into 
consideration in a case like the present, when 
the loss of service is the principal measure of 
damage. The whole lay, as it is set forth in 
the libel, amounted to §578.80. The period of 
service was three years; one year and nine 
months of which were during the boy's minor- 
ity. This would make the father's share 
$337. The answer states the whole lay a lit- 
tle less. Upon all the circumstances of the 
case, if the damages are fixed at $12 a month, 
for twenty-one months, to cover the loss of 
service, and the wrong done to the libellant's 
parental right, it does not appear to me to be 
an unreasonable measure. 



Case No. 11,S11. 

' In re PLATT. 

[1 Ben. 534; i 1 Temp. Nat Bank. Cas. 181.] 

District Court, S. D. New York. Nov., 1867. 

Reoeiveii op a National Bank — Jdrisdictioii — 
Compromising Debt. 
The national banking act (13 Stat 115), in the 
fiftieth section, provides that a receiver appoint- 

1 [Reportetl by Robert D. Benedict . Esq., and 
here reprinted by permission.] 
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ed under the act may compromise doubtful 
debts "on the order of a court of record of com- 
petent jurisdiction." Held, that this court was 
such a court. 

CEn the matter of the petition of F. A. Piatt, 
receiver of the Farmers' and Citizens' Na- 
tional Bank.] 

In this case a receiver, appointed under the 
national banking act applied, on a petition, 
setting forth the circumstances, for leave to 
compromise a debt. The national banking 
act in the fiftieth section, provides that the- 
receiver may compromise doubtful debts "on 
the order of a court of record of competent 
jurisdiction." The question arose whether 
this court was a court of competent jurisdic- 
tion. The court, after consideration, decided 
that it had jurisdiction, and ordered the mat- 
ter to be referred to a commissioner to take 
proof of the facts in the case, with his opin- 
ion thereon. 

[For an action by the receiver against a 
debtor of the bank, see Case No. 11,215.] 



Case nSTo. 11,31S. 

In re PLATT et al. 

[7 Ben. 261; i 19 Int Rev. Rec. 132.] 

District Court, S. D. New York. April, 1874. 

Constitutional Law — Seizure op Books ani)- 
Papers— Import Acts. 

1. In June and July, 1873, warrants were is- 
sued under the 2d section of the act of March 2^ 
1867 (14 Stat 547), under which the marshal 
seized and took possession of books, papers and 
correspondence, belonging to P. and B., the par- 
ties named in the warrants. In March, 1874^ 
they presented to the judge who issued the war- 
rants, a petition for the return of the papers,. 
&c. On the hearing on this petition, it appeared 
that in January, 1874, they had applied to the- 
district attorney of the United States for such 
return; that such attorney had the books, &c.^ 
brought to his ofiSce by the marshal, that he- 
might examine them to see which coidd be prop- 
erly returned, and of which he desired copies,, 
and which he desired to retain till the trial of 
suits which had been commenced on behalf of 
the United States against P. and B. But, the- 
attorneys of P. and B. refusing to consent that 
such examination might be there made, the 
books were returned to the marshal's office. 
Thereupon, the district attorney wrote to the at- 
torneys to say that he was ready to make such 
examination whenever they would give such 
consent to which they answered, offering to stii>- 
ulate to produce the books on the trial under ob- 
jection to their admissibility, and to certify to- 
the correctness of any copies taken. Thereupon 
this petition was filed: Meld, that the section of 
the act in question was a provision in aid of the 
due enforcement of the revenue laws, and was 
not unconstitutional, as being contrary either to- 
the 4th amendment to the constitution, prohibit- 
ing unreasonable searches and seizures, or to the 
5th amendment prohibiting the taking of prop- 
erty without due process of law. 

[Cited in Boyd v. U. S., 116 U. S. 635, 6 Sup. 
Ct 535.] 

2. Under the circumstances of this case, noth- 
ing was shown to warrant the further retentiort 
of the books and papers. 

1 [Reported by Robert D. Benedict Esq., and 
B. Lincoln Benedict Fsq., and here reprinted 
by permission.] - . 
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3- The proper proceedings to be taken, when 
"books and papers have been taken under such 
■a warrant, stated. 

{In the matter of the petition of John B. 
^latt and Edward A. Boyd.] 

Stanley, Brown & Clarke, for petitioners. 
George Bliss, Dist. Atty., and Thomas Si- 
.3nons, Asst Dist Atty., for the United States. 

BLATCHPORD, District Judge. The peti- 
tion in this matter prays 'or an order direct- 
ing the return to the petitioners of certain 
l)ooks, papers and correspondence mentioned 
"In the petition. It also prays that three cer- 
tain warrants named in the petition may he 
vacated. It alleges that the first wai-rant 
■was issued on the 14th of June, 1873, the sec- 
-ond on the 16th of July, 1873, and the third 
on the 30th of July, 1873, and that the books, 
j)apers and correspondence, the return of 
which is prayed for. were taken by the mar- 
shal under the warrants. 

The principal question discussed on the 
liearing on the petition was as to the consti- 
tutionality of the provision of the statute un- 
•der which the warrants were issued. That 
proTision is the 2d section of the act of Mai-ch 
■2, 1867 (14 Stat. 547). It is in these words: 
•"\\'henever it shall be made to appear to the 
satisfaction of the judge of the distilct court 
for any district in the United States, by com- 
plaint and aflSdavit, that any fraud on the 
i:evenue has been committed by any person or 
.persons interested, or in any way engaged. 
In the importation or entry of merchandise at 
any port within such district, said judge shall 
forthwith issue his warrant directed to the 
marshal of the district, requiring said mar- 
shal, by himself or deputy, to enter any place 
or premises where any invoices, books or pa- 
pers are deposited relating to the merchandise 
in respect to which such fraud is alleged to 
Tiave been committed, and to take nossession 
of such books or papers and produce them be- 
-fore the said judge; and any invoices, books 
-or papers so seized shall be subject to the or- 
der of said judge, who shall allow the exam- 
ination of the same by the collector of cus- 
toms of the port into which the alleged fraud- 
■ulent importation shall have been made, or 
"by any officer duly authorized by said col- 
lector. And such invoices, books or papers 
may be retained by said judge as long as, in 
Tiis opinion, the retention thereof may be nec- 
essary; but no warrant for such seizure shall 
Ibe issued unless the complainant shall set 
forth the character of the fraud alleged, the 
Tiature of the same, and the importations in 
respect to whidi it was committed, and the 
papers to be seized. And the warrant issued 
-on such complaint, with report of service and 
proceedings thereon, sliall be returned, as oth- 
<er wai-rants, to the court of the district with- 
in which such judge presides." 

It is urged, that the provisions of the stat- 
tite are in conflict with the 4th and 5th amend- 
onents to the constitution of the United States. 



The 4th amendment provides, that "the right 
of the people to be secure in then' persons, 
houses, papers and effects, against unreason- 
able seardies and seizm-es, shall not be vio- 
lated; and no warrants shall issue, but upon 
probable cause, supported by oath or affirma- 
tion, and particularly describing the place to 
be searched, and the persons or things to be 
seized." The 5th amendment provides, that 
no person shaU "be deprived of life, libeity or 
property without due process of law," These 
amendments were proposed by resolution of 
congress in 1789, and were ratified by the 
states before 1791. 

The constitution (article 1, § 8) gives power 
to congress "to lay and coUeet taxes, duties, 
imposts and excises, to pay the debts and pro- 
vide for the common defence and general 
welfare of the United States," and "to make 
all laws which shall be necessary and proper 
for carrying into execution" the other powers 
given to it. The fifth act passed by the first 
congress was the act of July 31, 1789 (1 Stat. 
29), "to regulate the collection of the duties 
imposed by law on the tonnage of ships or 
vessels, and on goods, wares and merchan- 
dises imported into the United States." This 
act contains mnnerous regulations to insure 
the collection of duties on imported goods. 
Among other things it provides (section 22> 
that, in any case where a collector is suspi- 
cious of fraud, and that goods which have 
been entered are not fairly invoiced, it shall 
be his duty to take ttiem into his possession, 
and retain them until their value is ascer- 
tained and the duty is paid or secured; also 
(section 23) that it shall be lawful for the col- 
lector, or other ofiieer of the customs, on sus- 
picion of fraud, after goods have been en- 
tered, to open and examine them; also (sec- 
tion 24) that "every collector, naval officer 
and sui-veyor, or other person specially ap- 
pointed by either of them for that purpose, 
shall have full power and authority to enter 
any ship or vessel in which they shall have 
reason to suspect any goous, wares or mer- 
chandise subject to duty shall be concealed, 
and llierein to search for, seize and secure, 
any such goods, wares or mei'chandise; and, 
if they shall have cause to suspect a conceal- 
ment thereof in any particular dwelling-house, 
store, building, or other place, they or either 
of them shall, upon application, on oath or 
affirmation, to any justice of the peace, be 
entitled to a warrant to enter such house, 
store, or other place (in the day time only) 
and there to search for such goods, and, if 
any shall be found, to seize and secure the 
same for trial." These provisions of law 
were enacted by the same congress which 
proposed the two amendments to the consti- 
tution referred to; and it cannot be suggest- 
ed, with any force, that these provisions of 
law could have been regarded as in conflict 
with those amendments, or that tlie congress 
which proposed, or the states which ratified, 
those amendments, could have regarded those 
amendments as forbidding the enactment of 
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tlie provisions of tlie act of July 31, 1789, or 
of kindred provisions. Those provisions re- 
late to tlie high and sovereign power of con- 
gress to collect duties on imports, and they 
extend to the authorizing of the seizure, on 
the mere suspicion of the collector, and with- 
out a warrant, of imported goods; and of the 
opening and examination of the same, after 
seizure, on the mere suspicion of the collector 
or other officer of the customs, and without 
a warrant; and of the searching of any ship 
or vessel, on the mere suspicion by the col- 
lector, naval officer and surveyor, of the con- 
cealment of goods subject to duty, by sudi 
officers or persons specially appointed by ei- 
ther of them for that pm-pose, and without 
a warrant; and of the searching of any par- 
ticular dwelling-house, store, building, or oth- 
er place, in the day time, under a warrant to 
be issued by any justice of the peace, on oath 
or affirmation, on the application of such offi- 
cers, if they have cause to suspect a conceal- 
ment therein of goods subject to duty.' These 
searches and seizures, certainly, were not con- 
templated to be unreasonable, within the 
meaning of the fourth amendment, either by 
those who proposed or those who ratified it, 
nor could they, so far as they were authorized 
to be made without a warrant, have been con- 
templated to be unreasonable for want of a 
warrant. So, too, these searches and seizures 
could' not have been contemplated to be in 
■conflict with the fifth amendment, as depriv- 
ing a person of property without due process 
of law. These searches and seizures were 
summary and severe, but they were in the 
exercise of the power of congress to collect 
duties on imports, and cannot be said not to 
have been necessary and proper to that end. 
As is said by the supreme court in Murray's 
Lessee r. Hoboken Land & Imp. Co., 18 How. 
[59 U. S,] 272, "there has been no period, 
«ince the establishment of the English mon- 
archy, when there has not been, by the law 
of the land, a summary method for the re- 
coveiy of debts due to the crown;" and "prob- 
ably there are few governments which do or 
can permit their claims for public taxes, ei- 
• "ther on the citizen or the officer employed for 
their collection or disbursement, to become 
subjects of judicial controversy, according to 
the eom'se of the law of the land;" and "im- 
perative necessity has forced a distinction be- 
tween such claims and all others, which has 
sometimes been carried out by summary 
methods of proceeding, and sometimes by sys- 
tems of fines and penalties, but always In 
some way observed and yielded to." A 
search for and a seizure of goods subject to 
duty is made part of a system for the recov- 
ery of duties, and is a necessary and proper 
part of such a system. Such searches and sei- 
zures as the act of 1789 authorizes have nev- 
er been held to be unreasonable, or to be 
made without due process of law. 

The above provisions of sections 22, 23, and 
24 of the act of July 31, 1789, were re-enacted 
in the 46th, 47th, and 48th sections of the act 
19FED.CAS. — 52 
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of August 4, 1790 (1 Stat. 169, 170), and were 
agahi re-enacted in the 66th, 67th, and 68th 
sections of the act of March 2, 1799 (Id. 677, 
678). These provisions of the act of 1799 have 
never been repealed. Provisions like these, in 
force from the foundation of the government, 
are a legislative construction of the fourth and 
fifth amendments of the constitution, and are 
a construction to the effect that such provi- 
sions, to aid in the collection of revenue by du- 
ties, are not repugnant to such amendments. 
These provisions were enacted when the first 
occasion for establishing a manner of proceed- 
ing arose; they have continued throughout the 
existence of the government, and they have 
been repeatedly acted on by the other depart- 
ments of the government These considera- 
tions are entitled to no inconsiderable weight 
oh the question as to whether the proceedings 
those enactments authorize are in conflict with 
the amendments referred to. Prigg v. Penn- 
sylvania, 16 Pet. [41 U. S.] 539, 621; Mm-- 
ray's Lessee v. Hoboken Land «& Imp. Co., 18 
How. [59 U. S.] 272, 279, 280. 

In aid of these provisions of the act of 1799, 
congress, by the 7th section of the act of 
March 3, 1863 (12 Stat. 740), the title of which 
act is, "An act to pr-event and punish frauds 
upon the revenue, to provide for the more cer- 
tain and speedy collection of claims in favor 
of the United States, and for other purposes," 
enacted as follows: "Whenever it shall be 
made to appear, by affidavit, to the satisfac- 
tion of the district judge of any district within 
the United States, that any fraud on the reve- 
nue has been, at any time, actually committed 
or attempted by any person or persons inter- 
ested, or in any way engaged, in the importa- 
tion or entiy of merchandise at any port with- 
in the United States, said judge shall forth- 
with issue his warrant, directed to the collect- 
or of the port at which the merchandise in re- 
spect to which said alleged frauds have been 
committed or attempted, has been imported or 
entered, directing said officer, or his duly au- 
thorized agents or assistants, to enter any 
place or premises where any invoices, books 
or papers relating to such merchandise or 
fraud are deposited, and to take and carry the 
same away to be inspected; and any invoices, 
books or papers so received or taken shaU be 
retained by the officer receiving the same, for 
the use of the United States, so long as the re- 
tention thereof may be necessary, subject to 
the control and direction of the solicitor of the 
treasury." This provision of the act of 1863 
was repealed at the time the 2d section of the 
act of 1867 was passed. The latter was sub- 
stituted for the former. The latter eonflnes 
the warrant to eases of committed fraud, while 
the former extended it to cases of attempted 
fraud as well as committed fraud. By the 
latter the warrant is to be issued to the mar- 
shal, while by the former it was to be issued 
to the collector of the port. By the latter the 
books and papers taken are made subject to 
the order of the judge who issues the wai-rant, 
and may be retained by him as long as, in his 
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opinion, the retention tliereof may be neces- 
sary, he being required to allow the same to he 
examined by the collector, or by any officer 
duly authorized by the collector, while, by the 
former, they were to be retained by the collect- 
or so long as the retention thereof might be 
necessaiy, subject to the conti-ol and direction 
of the solicitor of the treasury. By the latter 
it is required that the complaint, on the appli- 
cation for the warrant, shall set forth the char- 
acter of the fraud alleged, the nature of the 
same, the importations in respect to which it 
was committed, and the papers to be seized, 
and that the warrant shall be returned to the 
disti'ict court, while the former made no af- 
fiiTQative provision as to the contents of any 
complaint or affidavit, or for any judicial con- 
ti'ol in the matter after the issuing of the war- 
rant. The provisions of the act of 1S67 seem 
intended to guard the proceeding, by requiring 
that the marshal, if he takes possession of any 
books or papers under the warrant, shall pro- 
duce them before the judge; and by directing 
that the warrant shall so require the marshal; 
and by directing that the books and papers 
taken shall be subject to the order of the 
judge; and by directing who shall be allowed 
by the judge to examine the books and papers; 
and by confiding to the judge the determina- 
tion of the question as to how long it shall be 
necessaiy to retain the books and papers; and 
by requiring the complainant to set forth the 
nature and character of the fraud alleged, and 
the importations in respect to which it was 
committted, and the papers to be seized; and 
by requiring the warrant, in respect of service 
and proceedings thereon, to be returned to the 
district court, as other warrants. After the 
books and papers are taken under the warrant, 
the marshal has no right to examine them 
himself, or to permit any other person to ex- 
amine them, until the judge gives the direction 
as to allowing them to be examined; and the 
judge is not affirmatively required to allow 
them to be examined by any person other than 
the collector, or some person duly authorized 
by the collector, nor has the marshal, under a 
direction by the judge allowing them to be ex- 
amined by the collector, or by an officer duly 
authorized by the collector, any right to exam- 
ine them himself, or to allow any person to ex- 
amine them other than the collector or an offi- 
cer duly authorized by the collector. These 
restrictions are, of course, subject to the qual- 
ification, that the party whose books and pa- 
pers are taken under a warrant, may, by con- 
sent, waive the safeguards provided by the 
statute, or modify his rights thereunder. 

The basis of the proceeding authorized by 
the act of 1867 is the commission of a fraud on 
the revenue by a pei'son interested or engaged 
in importing or entering merchandise at a port 
in the United States. This means a fraud 
which deprives the government of revenue. 
The revenue from imported merchandise is du- 
ties. The proceeding, therefore, concerns the 
enforcement of the laws for the collection of 
revenue from duties, and is in aid of such col- 



lection. The complaint and the warrant 
should set forth the importations in respect to 
which the fraud was committed, so as to iden- 
tify them as nearly as may be, as, for instance, 
the names of the vessels, the dates of the im- 
portations, the marks on the pacliages, and 
the natm-e of the goods. The frauds alleged 
in the complaints and warrants in the present 
case were frauds depriving the government of 
duties. It would have been competent for the 
officers of the customs to have seized the goods 
described in the complaints and warrants in 
this case, for non-payment of the duties of 
which the government was deprived by the al- 
leged frauds. This might have been done 
without warrant, as far as a seizure without 
warrant is authorized by the statute, or imder 
a warrant, as far as a seizure, when author- 
ized, is required by statute to be made under 
a warrant By the act of July 18, ISGG (14 
Stat. 178), it is provided (section 2) that it 
shall be lawful for any officer of the customs, 
&c., to search any vessel, and any pei-son, 
trunk or envelope on board, and to seize any 
goods liable to forfeiture for a violation of law; 
and (section 3) that it shall be lawful for tlie 
same officers or persons to search and examine 
any vehicle or person on which or on whom he 
or they shall suspect there are goods subject 
to duty, and to search any ti'unk or envelope, 
wherever found, in which he may have a rea- 
sonable cause to suspect there are goods which 
were imported contrary to law, and to seize 
any goods found on such search which he shall 
have reasonable cause to believe are subject 
to duty, and that any person willfully refusing 
to permit the search and examination shall be 
punished, on conviction; and (section 5) that 
any person authorized by the act to make 
searches and seizures, or any person assisting 
him, or acting under his directions, may, if 
deemed necessary by him or them, enter into 
or upon, or pass through, the lands, inclosures 
and buildings, other than the dwelling-house, 
of any person whomsoever, in the night or in 
the day time, in order to the more effectual 
discharge of his or their official duties; and 
(section 6) that any person forcibly resisting or 
interfering with any officer or person author- 
ized by the act to make searches or seizures, 
in the execution of his duty, or rescuing any 
propeity seized by him, or, in order to prevent 
a seizure, destroying or removing goods, shall 
be punished, on conviction. 

The regulations of law requiring the paj'- 
ment of duties on imports, and providing 
means for enforcing their payment, properly 
extend to punishment for the violation of 
such regulations. They also embrace, prop- 
erly, the forfeiture of goods, to be enforced 
through their seizure for trial; and a search 
is a proper part of the means of seizure. The 
foregoing provisions for the search for and 
seizure of goods have never been questioned, 
as in conflict with the constitution. If im- 
ported goods may be searched for and seized, 
because alleged to have been imported or 
entered in fraud of the revenue, it is difficult 
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to see why books and papers which relate to 
the goods in respect to which such fraud is 
alleged to have heen committed may not be 
searched for and seized and examined. Of 
course, what is to be searched for and seized 
is books and papers which not only relate to 
the goods but will show the fraud. The 
fouxiii amendment to the constitution is di- 
rected against a search for and seizure of 
"effects" as fully as it is agauist a search for 
and seizure of "papers," and is no more fully 
directed against a search for and seizure of 
"papei-s" than it is against a search for and 
seizure of "effects." Under the fifth amend- 
ment, merchandise is as fully "property" as 
books and papers ai-e, and books and papers 
are no more fully "property" than merchan- 
dise is. Books and papers appertaining to 
and evidencing frauds on the revenue in re- 
spect to imported goods cannot be said to be 
unreasonably searched for and seized, in the 
abstract, if a search for and a seizure of the 
goods themselves be not, in the abstract, un- 
reasonable; and if a seizure of goods import- 
ed in fraud of the revenue does not, in the 
abstract, deprive a pei-son of the property 
without due process of law, a seizure of books 
and papei*s appei-taining to and evidencing 
such fi-aud cannot be said, in the abstract, 
to deprive a person without due process of 
law of his pi-operty in the books and papers. 
A search and seizure may be unreasonably 
conducted, in execution, under the statute 
authorizing it, and thus the right of security 
sought to be protected by the fourth amend- 
ment may be violated; and, under what is 
due pi-ocess of law, as authorized by the stat- 
ute, a person may be deprived of his prop- 
erty, when the statute did not contemplate or 
authorize such deprivation, and thus the fifth 
amendment may be violated. But these 
things are not the fault of the statute as it 
stands. They grow out of the fact that the 
statute is administered, .in the particular 
case, in a manner not authorized by the 
statute. They are violative alike of the stat- 
ute and of the constitution, but they have 
no effect to make the statute unconstitu- 
tional. 

Congress, by the Sth section of the act of 
Slarch 3d 1S63 (12 Stat. 740), has provided 
that "if any person shall willfully conceal 
or destroy any invoice, book or paper relat- 
ing to any merchandise liable to duty, which 
has been, or shall hereafter be, imported into 
the United States from any foreign port or 
country, after an inspection thereof shall 
have been demanded by the collector of any 
collection district within the United States, 
or shall at any time conceal or destroy any 
such invoice, book or paper, for the purpose 
of suppressing any evidence of fraud therein 
contained, such person shall be deemed guilty 
of a misdemeanor, and shall, upon conviction 
thereof, be punished by fine not exceeding 
five thousand dollars, or by imprisonment not 
exceeding two years, or both, at the discre- 
tion of the court" This enactment, so far as 
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it relates to the punishment of the offence of 
concealing or destroying any invoice, book 
or paper for the pui-pose of suppressing any 
evidence therein contained of a fraud on the 
revenue in the importation of merchandise 
liable to duty, is valid and constitutional, un- 
der the principles laid down by the supreme 
court, in its opinion given by Chief Justice 
Marshall, in McCuUoch v. State of Maryland, 
4 Wheat [17 U. S.1 316, 41G-421. If it may 
be made an offence to conceal or destroy 
books or papers containing evidence of a 
fraud on the revenue in the importation of 
merchandise liable to duty, for the purpose 
of suppr'essing such evidence, it is difficult 
to perceive why such books and papei-s may 
not be sought for and taken, by the sover- 
eign power, to be examined, to see the evi- 
dence which they so contain. The end— the 
collection of duties— is legitimate and within 
the scope of the constitution, and the means 
—the examination of the record of the fraud 
— aa-e appropriate and- plainly adapted to the 
end of recovering the withheld duties, not- 
withstanding the fraud. These means are 
not prohibited by the constitution, as has 
been shown, but consort with its letter and 
spirit. They are, therefore, constitutional. 

This statute, the 2d section of the act of 
1867, was held to be constitutional, against 
the objections above considered, by the cir- 
cuit court for the district of Maine (Clifford 
and Shepley, JJ.), in Stoekwell v. U. S. [Case 
No. 13,466] in affirmance of the decision of 
the district court for that district to the 
same effect The judgment of the district 
court, which was in favor of the United 
States, was affirmed by the circuit court, 
and the defendants removed the case, by writ 
of error, to the supreme court, which affirmed 
the judgment 13 Wall. [80 U. S.] 581. But 
although the defendants raised in the circuit 
court the question of the unconstitutionality 
of the 2d section of the act of 1867, they did 
not raise it before the supreme court. 

Kindred enactments have been held to be 
constitutional, against like objections. Sec- 
tion 14 of the internal revenue act of June 
30, 1864, as amended by section 9 of the act 
of July 13, 1866 (14 Stat 101), provides, that 
an assessor may require, by summons, the 
production of books of account containing 
entries relating to the trade or business of 
any person liable to pay tax, and that, if 
the summons be not obeyed, obedience to its 
requirements may be enforced by an attach- 
ment to be issued against the person sum- 
moned, by a judge of the district court; and 
that the assessor may enter the premises of 
any person neglecting to make a return of 
taxable propeiiT, and himself make the list 
of taxable property. The 49th section of the 
act of July 20, 1868 (15 Stat 144), provides 
that a supervisor of internal revenue "shall 
have power to examine all persons, books, 
papers, accounts and premises, and to ad- 
minister oaths, and to summon any person 
to produce books and papers, or to appear 
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and testify under oatli liefore him, and to 
compel a compliance with such summons in 
the same manner as assessors may do." In 
Re ileador [Case No. 9,375], a supervisor of 
internal revenue issued a summons under the 
said 49th section, for the production of books 
and papers, which was not obeyed, and the 
district judge for the disti-ict of Georgia was 
then applied to to issue _an attachment to 
compel obedience to the "summons. It was 
objected that the provisions referred to were 
in conflict with the fourth and fifth amend- 
ments to the constitution, but the objection 
was overruled by the court (Erskine, X), aft- 
er full consideration. In Stanwood v. Green 
[Id. 13,301], the 49th section of the act of 
18G8 was upheld as constitutional by the dis- 
trict court for the Southern district of Mis- 
sissippi (.Hill, J.), against an objection that 
it was repugnant to the fourth amendment 
to the constitution. In Re Strouse [Id. 13,- 
548], the same view was taken of the 14th 
section of the act of -1864, as amended, 
against the like objection. See, also. In re 
Phillips [Id. 11,097]. 

In the present case the alleged frauds are 
chai"ged, in the complaints and warrants, to 
have been committed by the persons whose 
premises are to be entered and whose books 
and papers are to be taken, and to have con- 
sisted, in the particulars described and set 
forth in the complaints and warrants, in the 
defrauding of the government, by such per- 
sons, of duties on goods imported by them. 
There can be no valid objection, therefore, 
to the scope of the warrants. 

The 7th section of the act of 1863 pro- 
vided, that the collector might take and 
carry away the invoices, books and papers 
relating to the merchandise or fraud, "to be 
inspected," and might retain them "for the 
use of the United States so long as the re- 
tention thereof may be necessary." The 2d 
section of the act of 1867 provides, that the 
invoices, books and papers taken shall be 
subject to the order of the judge, who shaU 
allow the examination of them by the coUect- 
oi*, or by any officer duly authorized by the 
collector, and that the judge may retain them 
as long as, in his opinion, the retention there- 
of may be necessary. The words "for the 
■use of the United States" are not found in 
the act of 1867, but they are necessarily im- 
plied in that act, -for, the proceeding being 
one in aid of the collection of the revenue 
by the United States, the books and papers 
must be not only for the use of the United 
States, but cannot be for the use of any 
other than the United States. The manifest 
object of the act is examination of the books 
and papers, in respect to the alleged fraud, 
and retention thereof as long as, in the opin- 
ion of the judge, may be necessary, not only 
for the purpose of examination, but for the 
purpose of the use, on behalf of the United 
States, of the evidence which the books and 
papers may, when examined, afford in re- 
spect to the fraud alleged. This is neces- 



sarily confided to judicial discretion, in view 
of all the circumstances of the particular 
ease. 

I am, therefore, now called upon to say 
whether the retention of the books and pa- 
pers in the present case is longer necessary. 
The warrants were issued and executed in 
June and July, 1873. The petition for their 
return was sworn to on the 12th of March, 
1874. No earlier application was made to 
this coui-t for their return. It appears, by 
said petition, that three suits are pending, 
brought by the United States against the 
petitioners, in August, 1873, to recover 
moneys, founded on the frauds alleged in 
the warrants. It must be assumed that the 
books and papers were adequately examined 
before the suits were brought, or, if not, 
that abundant time has elapsed, not only for 
their examination but for the taking of such 
copies of and extracts from them as relate 
to the frauds alleged in the warrants. Copi- 
ous extracts from letters, alleged to show the 
frauds, were presented to the court on the 
hearing on the petition, showing that the 
papers had been searchingly examined. The 
defendants set forth, in their petition, that 
the books and papers are necessary to them 
for their preparation for tilal in the suits 
referred to. The books and papers are or 
ought to be in the custody of the marshal, 
under the warrants. It is alleged, in the 
petition, that they, or the principal part of 
them, are in the office of the marshal; that 
the marshal, on being applied to to return 
them, referred the matter to the district at- 
torney; that the petitioners applied, many 
months since, to the district attorney for 
their return, but unsuccessfully; that they 
renewed their application to the district at- 
torney on the 5th of February last, by a let- 
ter, of which they set forth a copy; but 
that the application has not been complied 
with. The district attorney makes affidavit 
that the petitioners did not apply to him sev- 
eral months since for the books and papers, 
but first applied about the middle or latter 
part of January; that he stated, in reply, 
that he would examine as to the matter; 
that, on inquiry, he found that the papers 
and the entries in the books which are, in his 
opinion, essential for the government to re- 
tain until the trials of the suits referred to, 
are very numerous; that thereafter he ar- 
ranged, as he supposed, ' with the attorney 
for the petitioners, that all the books and 
papers should be brought to the district at- 
torney's office, and that he, the district at- 
torney, would, as rapidly as possible, ex- 
amine them, and see if any, and which ones, 
could be properly returned to the petitioners, 
of which, if any, he desired to have copies 
made, and which, if any, he desired to re- 
tain until the trials; that, accordingly, the 
marshal sent the books and papers, in a box, 
to the district attorney's office, where they 
were opened in the presence of said attorney, 
and, as the district attorney was about to 



[19 Fed. Cas. page 821] 



(Case No. 11,212) PLATT 



commence to examine them, lie remarked to 
the said attorney that, of course, it -wsls un- 
derstood that the bringing of the hooks and 
papers to the district attorney's oflBce was 
with the consent of the petitioners, and that 
they assented to the making of such examina- 
tion by the district attorney; that the said 
attorney then stated that he could give no 
consent of any kind; that thereupon the dis- 
trict attorney told him that he would not 
touch the books and papers, or retain them 
in his office; that the district attorney then, 
in the presence of said attorney, had them 
nailed up, and ordered them to be returned 
to the marshal, telling said attorney that if, 
at any time, he would give a consent that 
the district attorney might go over them, or 
would get any order from the court to that 
effect, the district attorney would do so, and 
that, in the mean time, the district attorney 
would request the marshal to give to the 
petitioners and their counsel all possible ac- 
cess to the books and papers; that he then 
addressed to the petitioners' attorneys, on the 
3d of February last, a letter,' of which he 
sets forth a copy, and received in reply the 
said letter of February 5th; and that the 
district attorney is, and has always been, 
ready to examine the books and papers, and 
to arrange, if possible, for their return to the 
petitioners. The district attorney states, in 
liis affidavit, as the reason for his action, 
that he knew the petitioners had commenced 
a suit against one person for the taking of 
the books, and he did not desire to subject 
himself to a similar suit. The letter of the 
3d of February from the district attorney 
to the attorneys for the petitioners was in 
these words: "In accordance with what I 
understood to be your wishes, I requested 
the marshal to bring the books and papers 
of Piatt & Boyd to my office, in order that 
you might examine them with more con- 
venience to yourselves, and that I might the 
more readily see which, if any of them, I 
should be justified in delivering to you. 
But, when, on opening the box in the pres- 
ence of your Mr. Stanley, he declined to con- 
sent to their being here, ot to make any 
stipulation whatever, I at once nailed up the 
box and requested the marshal to take it into 
his personal custody. I have since requested 
the marshal to give you or your clients con- 
stant access to them. If you desire, I will 
cause an examination to be made, to see 
whether any, and which, can be returned to 
you, with a due regard to the interests of the 
government." The letter of the 5th of Febru- 
ary from the attorneys for the petitioners 
to the distiict attorney was in these words: 
"We have your favor of the 3d instant, rel- 
ative to the books and papers of Piatt & 
Boyd. We shall be glad to receive, on be- 
half of our clients, from any one, such of 
their books and papers as may be returned to 
them, and, on their behalf, we request the 
deliveiy of all their books and papers to 



them, as we have heretofore requested such 
delivery. They *have now been out of the 
possession of our clients for upwards of seven 
months, and thei-e has been ample time to 
take cc^ies. Our clients need them in their 
business, and to enable them to prepare for 
trial in the suits pending. We offer to 
stipulate to produce them upon the trial, re- 
sei-ving our right to object to their admissi- 
bility in evidence upon the" same grounds 
that we might object on the trial had they 
not been returned to us, or, in default thereof, 
to admit secondary evidence of their con- 
tents, subject only to such objection as might 
be made to the originals. We are also ready 
to certify as correct any copies which have 
been or may be taken. Our Mr. Stanley did 
not object to their being at your office, but 
declined to assume the risk of their loss or 
injury by fire or otherwise, as we contend 
that the taking of them was illegal and a- 
ti'espass, and we do not desire to prejudice 
the claims of our clients for their seizure, 
while we do not wish to give you any unneces- 
sary trouble in the matter, nor apply to the 
court for them, if we can, by any reasonable 
delay, obtain them without such application." 
Nothing is shown to me on which I can 
base a satisfactory opinion that the further 
retention of any of these books and papers 
is either necessary or proper. On the con- 
trary, there having been ample time for their 
examination, and the petitioners having offer- 
ed, in the letter of February 5th, to stipulate 
to produce them upon the trial, or, In default 
thereof, to admit secondary evidence of their 
contents, and to certify as correct any copies 
which had been or might be taken, and such 
oiter not having been accepted by the distiict 
attorney, and he having declined to examine 
the papers unless the petitioners should 
affirmatively assent to his doing so, or ex- 
press a desire that he should do so, there can 
be no propriety in retaining the papers longer: 
The statute contains nothing indicating an 
intention that the books and papers taken 
under a warrant shall be retained until and 
unless the party from whom they are taken 
shall assent to their examination. They 
ought, in all cases, to be examined promptly, 
with a view to the identification of such or 
such parts of them as answer the descrip- 
tion in the warrant, and to the taking of 
such copies as it may be deemed important 
to take for the pui-poses of evidence, and to 
their restoration, as soon as possible, to the 
custody from which they were taken. The 
question of retaining any of theni, instead 
of retaining merely copies of them, until an 
approaching trial can be had, is one whicb 
must be determined by the judge, in each 
case, as it arises, on the circumstances pre- 
sented. In the present case, I think the 
petitioners are entitled to an order that the 
marshal return the books and papers to them 
forthwith, and without further examination 
by any person, and unconditionally* 
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Case Wo. 11,S13. 

PLATT T. ARCHER. 

[9 Blatchf. 559; 1 6 N. B. R. 465.] 

Circuit Court, S. D. New York. May 31, 1872. 

BaNKRUPTCT — JCRISDIOTIOS OP PROCEEDINGS 

AGAINST Dissolved Corporation — Service — 
Subsequent Dissolutiox by State Court — 
Injuxctios against Receiver — Proceedings 
for the Appointment of Trustee. 

1. A banking corporation being insolvent, a 
receiver of its property was appointed by a state 
court, on the 13th of October. On that day, its 
cashier gave «p to the receiver the keys of the 
bank, and became his clerk, on a salary, and, 
from tiiat time, ceased to act as cashier, but 
was never displaced from his offidal relation to 
the corporation as cashier. On a petition in in- 
voluntary bankiuptey, filed on the 23d of De- 
cember, against the corporation, in the district 
court, alleging the appointment of such receiver 
as an act of bankruptcy; an order to show cause 
was served on such cashier, on the 28th of De- 
cember. On the 29th of December, a judgment 
was entered in a state court, dissolving the cor- 
poration. On the 6th of January, the corpora- 
tion was adjudged bankrupt: Hdd, that the 
service of the order to show cause was sufficient 
to give lie district court jurisdiction to make the 
adjudication. 

[Cited in Re New Amsterdam Fire Ins. Co., 
Case No. 10,140.] 

2. Scld, also, that the district court had juris- 
diction to make the adjudication, notwithstand- 
ing the dissolution of the corporation. 

3. A corporation, subject to the provisions of 
the bankruptcy act [of 1867 {14 Stat. 517)], and 
which has committed an act of bankruptcy, and 
is in existence when the petition against it is 
filed, and when the proper papers are served on 
its proper officer, cannot oust the jurisdiction of 
the bankruptcy court to proceed, on the return 
day, to an adjudication, because a decree dissolv- 
ing the corporation has been made after such 
service and before such return day. 

4. It appearing, by the order of adjudication, 
that no one appeared in opposition, and that the 
corporation was called in open court, and came 
not, but made default to appear, and it not ap- 
pearing that the receiver appeared and asked, 
as representing the corporation and its property, 
to be heard, by answering the petition, and was 
refused leave to ao so, it cannot be said that 
the corporation, although dissolved, had no op- 
portunity to be heard. 

5. A proceeding in involuntary bankruptcy is, 
substantially, a proceeding in rem, especially in 
a case against a corporation. 

6. An assignee in bankruptcy of the corpora- 
tion having been appointed, he brought a suit 
in equity, in this court, against the state court 
receiver, to set aside, as in fraud of the bank- 
ruptcy act, the transfer of the property of the 
corporation to such state court receiver, made 
by the operation of the order of the state court 
appointing such receiver. On the filing of the 
bill, and on notice to such receiver, this coui-t 
granted an injunction restraining him from exe- 
cuting the trusts of his receivership, and ap- 
pointing, pending the suit, a receiver of the prop- 
erty transferred to him, and of its proceeds. 

7. At the first meeting of the creditors under 
the bankruptcy, the defendant was nominated 
a trustee, under the 43d section of the- act, and 
three persons were nominated a committee of 
the creditors, under that section. No assignee 
was chosen, and the meeting was finally closed, 
votes for an assignee having been given for an- 
other person than the defendant. The district 

1 [Reported by Hon. Samuel Blatehford, Dis- 
trict Judge, and here reprinted by permission.] 



court refused to confirm tlie action in regard to 
a trustee and a committee, and appointed tho 
plaintiff to be assignee in bankruptcy of the cor- 
poration. The defendant and two of the three 
persons nominated as a committee, brought a pe- 
tition, in this court for a review and reversal 
of the order of adjudication, and of the order 
refusing to confirm the nomination of a trustee 
and a committee, and appointing the plaintiff 
assignee. The petition had not yet been brought 
to Hearing. It being suggested, that the de- 
fendant's claim of title, as trustee, and the 
plaintiff's claim of titie, as assignee, ought not to 
be decided until the action of this court on such 
petition, it considered the points sufficientiy to be 
able to say that it did not perceive in them 
any ground for refusing any relief it would 
otherwise grant. 

8. The plaintiff was appointed receiver, on 
stipulating to charge no commissions on such 
assets of his receivership as should pass there- 
from to the trust represented by the assignee of 
the bankrupt. 

[This was an action by John H. Piatt, as- 
signee in bankruptcy of the Stuyvesant 
Bank, against Oliver H. P. Archer.] 

[Points for PlaintifiE. 

2 [Fii"st.— The appointment of Mr. Archer 
as receiver of the property of the bankrupt 
was equivalent to an assignment, transfer 
and conveyance by the bankrupt to him, be- 
cause 

[1. It vested in him the legal title to the 
property of the bankrupt, as against the 
bankrupt. 2 Rev. St. N. Y. p. 460, §§ 67, 68, 
71; Id. p. 462, §§ 36, 39, or 3 Rev. St. (3th 
Ed.) top p. 763, § 44, and top p. 770, §§ 78, 70. 
Ex parte Berry, 26 Barb. 55. ; 

[2. The bank consented (fol. 105) to his 
appointment and to all its consequences. 

[Second.— The taking of the property by 
the defendant, by authority of the orders 
appointing him receiver was a taking under 
legal process, within the meaning of the 
bankruptcy act. In re Bininger [Case No. 
1,420]; In re Merchants' Ins. Co. [Id. 9,441]. 

[Third.— The bankruptcy act, in its foui'- 
teenth, thirty-fifth, thirty-ninth sections, pur- 
ports to operate upon not only assignments, 
conveyances and transfers, but upon legal 
process Issued out of state courts; and in 
and by those sections it purports to set up 
a standard or standards by -which the \a- 
liditj' of such assignments, transfers, con- 
veyances, and legal processes may be meas- 
ured. It operates upon such acts and pro- 
cesses. 

[1. By declaring, in section fourteen, that 
property conveyed in fraud of creditors vests 
in the assignee. 

[2. By enacting, in section thirty-five, that 
conveyances, attachments, sequestrations, 
seizures, payments, sales, pledges, assign- 
ments, transfers and conveyances of a speci- 
fied description, or made with a specified 
intent, shall be void, and by providing for 
the recovery of the property affected there- 
by, and the transfer of such property to the 
bankruptcy court, for administration. 

[3. By furnishing, in section thirty-five, a 

2 [From 6 N. B. R. 465.] 
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rule of evidence by whicli, prima facie, tlie 
bona fides of a sale, judgment, transfer or 
conveyance, is to h& tested. 

[4. By prescribing, in section tbirty-nine, 
tests of tbe validity of sucb payments, con- 
veyances, sales, assignments, transfers and 
conveyances as are tbere described, and giv- 
ing tbe assignee a rigbt of action for tbe 
property aflEected tbereby. 

[Fourtb.— Tbe bankrupt act not only pro- 
fesses to act upon certain transfers of prop- 
erty, and upon certain legal processes, by 
subjecting tbem to certain tests of tbeir va- 
lidity, but also furnisbes, in section two, 
tribimals, viz.: tbis court and otbers, to ap- 
ply tbose tests in cases wbere any party, 
under color of legal process, or of a sale, 
ti-ansfer, or assignment, claims an interest 
adverse to tbe assignee, touching any prop- 
erty or rights of property of tbe bankrupt, 
ti-ansferable to or vested in tbe assignee. 
Tbis jurisdiction was exercised against a 
receiver in Smith v. Buchanan [Case No. 13,- 
016]. And tbe cases in which like jurisdic- 
tion has been exercised are collected in an 
opinion of Hillyer, J. (In re Malloiy [Id. 8,- 
991]). 

[Fifth.— This court having, therefore, ju- 
risdiction to apply to tbe legal process, as- 
signment, transfer, conveyance and sale— 
Tinder which tbe defendant claims an inter- 
est adverse to tbe assignee touching the prop- 
erty and rights of property of the banlsxupt— 
tbe tests prescribed by the bankrupt law, the 
question is, do such legal processes, &c., re- 
tabi their vitality and validity as agabist 
tbe assignee, when subjected to tbose tests? 
, [The tests are applied by tbe in'quiry: 

[1. Under section fourteen, whether these 
processes were in fraud of creditors? 

[2. Under section thiity-five, whether they 
were made to or in favor of a person having 
reasonable cause to believe tbe bankrupt to 
be insolvent or acting in contemplation of 
insolvency; or to a person baying reason- 
able cause to believe that they were made 
with a view to prevent the bankrupt's proiH 
erty from coming to its assignee in bank- 
ruptcy, or to prevent the same from being 
distributed under tbe act, or to defeat, &c., 
the object of the act; and whether they were 
made in tbe usual and ordinary course of 
business of the debtor? 

[3. Under section thirty-nine, whether they 
were made with intent to delay, defraud or 
binder creditors or to defeat or delay the 
operation of tbe act? 

[Sixth.— The assignment, transfer and con- 
veyance effected by operation, of law in 
this case to tbe defendant, vested the prop- 
ei-ty of the bankrupt in tbe plaintifiE upon bis 
appointment, under section fourteen of the 
bankrupt act, because such property was 
thereby conveyed in fraud of creditors, with- 
in the meaning of that section. Such assign- 
ment, transfer, and conveyance are said to 
have been made under, and the legal process 
through the medium of which tbe convey- 
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auce was effected, are alleged by the defend- 
ant and his advisers to have been autbbrised 
by tbe general law of tbe state of New York 
relative to insolvent corporations. Tbose 
laws are above referred to; and they, togeth- 
er with continued usage and judicial deci- 
sions, constituted, at tbe time of the pasa- 
sage of the bankrupt law, a partial system 
of bankruptcy or insolvency as to corpora- 
tions; that is, they fulfilled so much of tbe 
office of a bankrupt law as concerns tbe dis- 
tribution of the property of an insolvent cor- 
poration. This system gave tbe body of 
tbe creditors no choice in tbe selection of a 
person to execute tbe trust, but authorised 
one creditor or the attorney general to force 
a trustee upon creditors. The bankrupt act 
has, within the state of New York, tbe same 
operation and effect as if it bad been enacted 
by tbe legislature of that state. It is in 
pari materia with tbe statutes last referred 
to, and may be treated and applied as if it 
were a state law. As such, it has additional 
weight as a supersedeas of former legisla- 
tion, from the fact that the legislatm'e pass- 
ed it with tbe design (avowed in its title) 
of mailing the bankrupt system of New York 
uniform with tbe bankrupt system of evei-y 
other state, tbe same law being enacted in 
every other state. 

[Tbe question then arising is, how does the 
bankrupt law of March second, eighteen 
hundred and sixty-seven, considered as a 
law of paramount authority in the state of 
New York, act upon the assignment implied- 
ly sanctioned and expressly, regulated by 
pre-existing statutes of tbe same state, tbe 
new statute being passed with a view not 
only to distribute tbe debtor's property, but' 
to harmonise the insolvent laws of New York 
with those of other states? Referring to the 
words of the bankrupt law, as above quoted, 
it is probable, if not indisputable, that if 
any of those words, or similar words, had 
been used in like statutes in this and other 
countries, and if so used, they, bad received 
a well considered construction, then, when 
tbe words were re-enacted, the established 
construction was enacted with them. In 
England, some form of bankrupt law has 
been in force since before the time of James 
I. All the bankrupt acts tbere passed have 
provided in substance, that "fraudulent con- 
veyances" should be deemed acts of bank- 
ruptcy, and that sucb conveyances might be 
set aside as against tbe assignee in bank- 
ruptcy. Of course, the question soon arose 
as to what was a fraudulent conveyance 
within the meaning of tbose laws; and in 
determining that question it was held that 
tbe term "fraudulent conveyance" (which is 
synonymous with "conveyance in fraud of 
creditors," as used in section fourteen of our 
present bankrupt law; and with "assignment 
with intent," &c., as used in section thirty- 
nine) refers not only to conveyances which 
were covinous and fraudulent at common 
law and under the statutes of Elizabeth, but 
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also to those which, although not fraudu- 
lent and covinous in that sense, become so, 
when compared with the operation and effect 
of the bankrupt law- In other words, a con- 
veyance not fraudulent before, might be- 
come so under the bankrupt law, because 
contraiy to the policy of that law. 

[Assignments of all a trader's effects, un- 
der certain circumstances, were held con- 
trary to the policy, spirit, operation and ef- 
fect of the bankrupt law, and out of the ordi- 
nary course of business, and therefore fraud- 
ulent. And there was no exception in cases 
where the assignment was for the benefit 
of all the creditors of the assignor. Griff. & 
T. Archb. Bankr. 119; Wilson v. Day, 2 Bur- 
rows, 830; Worseley v. De Mattos, 1 Burrows, 
467; Alderson v. Temple, 4 Burrows, 2235; 
Linton v. Bartlet, 3 Wils. 47; Oompton v. 
Bedford, 1 W. Bl. 362; Law V. Skinner, 2 
W. Bl. 996; Rust v. Cooper, 2 Cowp. 629; 
Newton v. Chantler. 7 East, 138; Hassells 
V. Simpson, 1 Doug. 92, note; Butcher v. 
Easto, Id. 296; Eckhardt v. Wilson, 8 Term 
B. 140; Nunn v. Wilsmore, Id. 528; Tap- 
penden v. Burgess, 4 East, 230; Kittle v. 
Hammond, Cooke, Bankr. Law, 86; Hoffman 
V. Pitt, 5 Esp. 22; Botcherby v. Lancaster, 
1 Adol. & E. 77; Siebert v. Spooner, 1 Mees. 
& W. 714; Bowker v, Burdekin, 11 Mees. & 
W- 128. And this has been so well under- 
stood in England that the bankrupt acts of 
George IV, of eighteen hundred and forty- 
nine and eighteen hundred and sixty-one, 
especially save voluntai-y assignments for 
the benefit of creditors from avoidance, un- 
less proceedings in bankruptcy are com- 
menced within a limited period afterwards; 
and such assignments are dmwn as acts of 
bankniptcy; and in the costs of bankrupt 
proceedings allowances are made for the ex- 
pense of such assignments, when drawn for 
that pui-pose. 2 Archb. Bankr. (Ed, 1869) § 
68 of act; also Id. p. 1271. 

[In this country we have had the bankrupt 
law of eighteen hundred and forty-one. Its 
first and second sections provided as follows: 
Law of eighteen hundred and forty-one (6 
Stat. 441): 

[Section 1. "All persons being merchants, 
&c., » * * shall be liable to become bank- 
rupts * * * whenever such person * * * 
shall make any fraudulent conveyance, as- 
signment," &c, 

[Sec, 2. "All future payments, conveyances, 
&c., made by any bankrapt, in contempla- 
tion of bankruptcy for the purpose of giving 
a preference; and all other conveyances or 
transfers of property made by such bankrupt 
in contemplation of bankruptcy to any per- 
son or persons whatever, not being a bona 
fide creditor or purchaser for a valuable con- 
sideration, without notice, shaU be deemed 
utterly void, and a fraud upon this act," &c. 
[Under these sections, voluntary assign- 
ments were held void by Judges McLean, 
Prentiss, Ware, and Conkling, in Barton y. 
Tower [Case No. 1,085], Conkling, J.; Mc- 
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Lean v. Meline [Id. 8,890], McLean, J,; Gas- 
sett V. Morse, 21 Vt 627, Prentiss, J.; Jones 
V, Sleeper [Case No. 7,496], Ware, J. In 
New York there was an insolvent system in 
force when the Case of Hurst, 7 Wend, 241, 
arose in eighteen hundi-ed and thirty-one. It 
was there held that a disposition of property 
for the benefit of creditors, although other- 
wise untainted with fraud, and not prohibit- 
ed in terms, was against- the policy of the 
statute and in fraud of the law, and was, 
therefore, prohibited by necessai-y implica- 
tion, and was void. Judge Nelson was a 
member of the court which decided that ease. 
AU through the cases above quoted, it was 
held that the motive and intention of an act 
was to be tested by its natural and necessary 
consequences, and that the actor is conclu- 
sively presumed to intend those consequen- 
ces; a fundamental principle which is very 
sti-ongly stated by NELSON, J., in Cunning- 
ham V. Freeborn, 11 Wend. 240. Such was^ 
or had been, the state of the law in this 
country and in England, when the bankrupt 
law of eighteen hundred and sixty-seven was 
passed- It used language synonymous with 
what had thus been construed. If the le- 
gislature had intended to except assignments 
or other insolvency trusts, the exception 
would have been made expi-essly. 

[In view of these authorities, it hardly ad- 
mits of a doubt that the act of eighteen 
hundred and sixty-seven, in ti-ansferring, by 
section fourteen, to the assignee in banki-upt- 
cy property conveyed "in fraud of creditors," 
and in nullifying, by section thirty-nine, as- 
signments made with "intent to defmud 
creditors," meant to include such an assign- 
ment as the one now in question, without 
regard to peculiar features of it arising from 
the state laws. There are, however, special 
inconsistencies between the opei-ation of such 
an assignment and the operation of the bank- 
rupt law, more glaring than those which ex- 
isted under the English bankrupt laws. A 
review of these inconsistencies fortifies the 
position, that if the legislature of New York 
had passed the bankrupt law of eighteen 
hundred and sixty-seven, it would, by neces- 
sary construction, have repealed the system 
previously in force. 

[1. Under the law of New York, the trus- 
tee is forced upon creditors by one creditor or 
the attorney-general. Under the act of con- 
gress, the creditors force the assignee on the 
debtor. 

[2, Under a state law of eighteen hundred 
and fifty-eight (page 506, c. 314), certain 
rights of action, for instance, to recover 
property conveyed by the assignor in fraud 
of creditors, are given to the voluntary as- 
signee. By the fourteenth section of the fed- 
eral law. which has the same force and ef- 
fect as if enacted by the state legislature, 
the same right of action is vested in the as- 
signee in bankruptcy. Which shall prevail? 
[3. The state law regulates the adjustment 
of the ti'ustee's account in a manner varying 
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from tliat prescribed by the act of congress. 
[4. Tlie state law postpones tbe inventory 
until after choice of trustee is made. But 
the act of congress makes the petition and in- 
ventory simultaneous, in voluntary cases, 
and in involuntary cases, it makes the in- 
ventory and the choice of assignee simulta- 
neous, so that the assignee is chosen in view 
of a well ascertained responsibility. 

[5. The right to participate in dividends is 
determined under the act of congress by one 
set of tests; under the state law by another. 
[6. The act of congress remits the adminis- 
tration of bankrupt estates to federal tri- 
bunals, whose peculiar duty it is to expound 
federal law. The state law confines such ad- 
ministration to local tribunals, and with- 
draws bankrupt estates from all administra- 
tion under feda-al law. In re Bininger [Case 
No. 1,420]. 

[In these and other particulars the two sys- 
tems conflict, and upon established principles 
the last enactment must prevail, not merely 
because it emanates from a paramount au- 
thority, but because, if both systems had the 
same origin, the two cannot co-exist. Van 
Nostrand v. Can-, 30 Md. 128; In re Reyn- 
olds, 8 R. I. 4S5; Com. v. O'Hara [6 Phila. 
402]; Goodwin v. Sharkey, 5 Abb. Prac. (N. 
S.) G4; Sturgis v. Growninshield, 4 Wheat. 
[17 U. S.] 122; Ogden v. Saunders, 12 Wheat. 
[25 U. S.] 273; Bx parte Eames [Case No. 
4,237]; In re Independent Ins. Co. [Id. 7,017]. 
[Seventh.— Departing from section fourteen 
and comparing the transaction in question 
with the general policy and spirit of section 
thirty-five, and with so much of section thir- 
ty-nine as vitiates transfers and legal pro- 
cess made or issued with intent to hinder, 
delay or defraud creditors, or defeat or de- 
lay the operation of the act, the legal pro- 
cess in question is void as against the as- 
signee, and the property affected by it is 
recoverable by him. The thirty-fifth section 
Is not wholly borrowed from any other stat- 
ute of bankruptcy, but as an enactment is in 
many respects original and peculiar; although 
apparently suggested by the language of 
judicial decisions. It aimed at something 
which was perhaps not definitely enough in- 
dicated by other parts of the enactments. It 
is such a section as the scope and sphere of 
federal legislation (designed to sweep away 
conflicting and hostile local arrangements, 
and to replace them by uniform methods) 
would suggest. It is devised for the sake of 
producing the uniformity which the remain- 
ing provisions of the act might have failed to 
produce. The words are consequently gener- 
al and comprehensive. They are not confin- 
ed to abrogating what conflicts with the de- 
tails or machinery of the law, but they com- 
prehensively remove all that obstructs, im- 
pairs, hinders, impedes, defeats, or delaj-fe 
the operation, effect, object or provisions of 
the act; so that under this section the giveu 
' ti'ansaction cannot be tested without con- 
sidering, not only the words of the law, but 
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the operation, effect and object of the trans- 
action. And this section was enacted after 
the courts of England and of the United- 
States had held the necessary effect of a 
voluntary assignment or transfer to be to- 
impair, impede, hinder, delay and defeat the- 
object of a bankrupt law. Beattie v. Gard- 
ner [Case No. l,19o] ; Shawhan v. Wherritt, 
7 How. [48 U. S.] 627. 

[Eighth.~Tested by a close analysis of the- 
words of section thirty-five and section thir- 
ty-nine, the legal process in question, and the' 
ti-ansfer effected therebj', are void as against- 
the plaintiff. 

[1. The assignor or debtor must be bank- 
rupt or insolvent, or acting in contemplation 
of insolveoicy or bankruptcy. Insolvency is- 
defined in Ke Bininger [supra]; Toof v. Mar- 
tin [13 Wall. (80 U. S.) 40]. "Contemplation, 
of insolvency" therefore needs no definition. 
"Contemplation of bankruptcy" was defined 
in Buckingham v. McLean, 13 How. [54 XJ, 
S.] 150, If the appointment of a receiver was: 
an act of bankruptcy, the debtor joining in 
that act was, because he must have been, in^ 
contemplation of banki'uptcy, as thus defined:: 
for it knew that such act invited and would 
sustain an adjudication. 

[2. As to the grantee, sections thirty-five- 
and thirty-nine require only that he should; 
have "reasonable cause" to believe cei-tain 
things. And "reasonable cause" is defined > 
by the supreme court of the United States, 
in Toof V. Martin [supra]. 

[3, The thing which the grantee must have- 
reasonable cause to believe is that the as- 
signor or debtor is insolvent, or acting in con- 
templation of insolvency, and that the as- 
signment is made "with a view," to prevent 
his properly from coming to his assignee in. 
bankruptcy, &e. 

[4. "His assignee" clearly does not mean 
an assignee already appointed, but means 
an assignee thereafter to be appointed in. 
bankruptcy. So the meaning is, that the 
grantee must have reason to believe that the 
assignment is made in such a way as neces- 
sarily to prevent the property from coming- 
to any assignee who may thereafter be ap- 
pointed. That was clearly the effect in this 
case. 

[5, It is also enough, if the grantee has- 
reasonable cause to believe that the assign- 
ment is made with a view of preventing the 
property from being distributed under the 
act. Certainly it could not be distributed, 
under the act if it was distiibuted under 
some other act. In this clause the section, 
gives importance to the machineiy of the act. 
[6. It is enough if the grantee has rea- 
sonable cause to believe that the assignment 
is made "with a view" to defeat the object 
of the act. The object of the act is to estab- 
lish a uniform system of bankruptcy; that 
is, to have the property of an insolvent debt- 
or in one state distributed in the same order 
and proportion, and to the same classes of 
creditors, and under the supervision of the.- 
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same class of tribunals and within the same 
period, as in all other states. But the neces- 
sary effect of the assignment was to have 
the property distributed in different orders 
and proportions, and to different classes of 
creditors under the supervision of different 
tribunals, and within different periods, from 
those provided in other states. Another ob- 
ject of the law is to open the federal courts 
to all creditors without distinction, and give 
them in those courts a remedy against the 
debtor's property. This assignment defeats 
that object by driving the creditor to a 
state court, unless he can go into a federal 
court on some peculiar ground of jurisdic- 
tion, such as alienage or citizenship in an- 
other state. 

[7. It is also enough if the grantee has rea- 
sonable cause to believe that the assignment 
is made "with a view" to impair, hinder, or 
delay the "operation and effect" of the act. 
Here again the section i*aises the machinery 
of the act into importance, and sweeps away 
what obstructs its practical working. The 
operations of the act are manifold. Its 
operation on debtors is to compel them to put 
their property in the control of a fedei-al 
court, for the purpose of being distributed 
among creditoi-s who may establish their 
status as such by pi-oper proof; and such dis- 
tribution is effected by means of an agent 
selected by creditors. The assignment in 
question defeats that operation of the act by 
promoting a distribution of the property in 
other methods. The act operates upon cred- 
itor's in many beneficial ways, which need 
not be pointed out in detail. In general it 
requires them to prove their status as cred- 
itors, and to surrender special advantages, 
and it gives them summary and speedy 
realization upon their claims. The assign- 
ment in question defeats this operation of 
the act, and hinders, impedes and delays it. 
No creditor claiming the benefit of the as- 
signment need purge himself as he is re- 
quired to do by the bankrupt law. The an- 
swer which may be suggested to this objec- 
tion is that the object of the assignment in 
question, on its face, appears to be the equal 
distribution of the property among creditors; 
and as that is the object of the banki-upt law, 
the assignment is not at cross purposes with 
the law. This answer is more plausible than 
substantial. The words "opei-ation and ef- 
fect," in the law, refer to the machinery pro- 
vided by the law; but even if this is not so, 
yet, taking the whole law together, its ulti- 
mate operation and effect is to distribute the 
property among those who prove themselves 
creditors in the federal court and submit to 
the conditions there exacted of them; while 
the ultimate operation and effect of the as- 
signment in question is to distribute the 
property among those who may establish 
their claims in some other way. These are 
not concurrent, but are substantially incon- 
sistent, trusts. Ex parte Hurst, 7 Wend. 241. 
[S. "In view of" and "with intent to" pro- 
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duce certain specified consequences ai-e 
phrases referring to a state of mind of which 
the law does not require proof, but which it 
conclusively presumes to exist, where the 
consequences necessarily or naturally flow 
from the act; and the inquiry which these 
words suggest is— "What consequences did 
naturally and necessarily flow from the act?" 
When these consequences are ascertained, 
they are conclusively imputed to design; and 
so conclusive is the inference of the law, that 
sworn denials of the inferred intent are 
wholly immaterial. Cunningham v. Free- 
born, 11 Wend. 240; In re Bininger [Case No. 
1,420]; Newman v. Cordell, 43 Barb. 448. 

[9. The effect of the bankrupt law is to 
vest in the assignee in bankruptcy property 
previously conveyed in fraud of creditoi-s. 
The effect of the assignment, under the law 
of New York, is to vest a right of action for 
such property in an assignee selected by one 
creditor or by the attorney-general. This is 
a vital difference of the greatest practical 
consequence. 

[10. The effect and operation of the bank- 
rupt law is to put the pmperty of the debtor 
out of the reach of process, while giving the 
assignee retroactive rights, so as to equalize 
the distribution of tbe property as of a 
period four or six months prior to the pro- 
ceedings in bankruptcy. This operation and 
effect is defeated by the making of a volun- 
tary assignment, which, while changing the 
title to the property, does not at the same 
time create any agency competent to revoke 
preferences already carried into effect. 

[11. The effect and operation of the bank- 
rupt law is to put the property under the 
control of the district and circuit courts and 
the supreme court of the United States. 
The effect of the voluntary assignment is to 
leave it within the jurisdiction of the state 
courts. While there, it is subject to various 
hazards from which it would be free under 
the bankrupt law. For instance, it is sub- 
ject to be swept away by prior lien. It is 
subject to suit brouglit to set aside the as- 
signment as fi-audulent, and the fii-st suitor 
in any such proceeding has a preference over 
the rest. It is no answer to repeat the 
phrase— "The only object was to make an 
equal distribution," &c., when the effect is 
manifestly the contrary. 

[12. It is also sufficient, if the assignee has 
reasonable cause to believe that the assign- 
ment was made "with a view" to evade any 
of the provisions of the bankrupt act. This 
clause says nothing about the policy, spirit, 
operation or effect of the law, but refers 
solely to its provisions, without distinction 
between the provisions relating to interme- 
diate steps and those effecting final results. 
There are provisions of the bankrupt law 
which are evaded by a distribution of prop- 
erty under a voluntary assignment. All the 
provisions of the involuntary branch are so 
evaded. The provisions of the voluntai-y 
branch are so evaded— such as those relating 
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to the selection of an. assignee, the proving 
of debts, the surrender of securities, the re- 
troactive rights of an assignee, the compensa- 
tion of an assignee, &e, 

113. It may he suggested, in answer to these 
points, that the voluntary branches of the 
law are permissive only, and not imperative, 
and that it is not expressly made the duty of 
a debtor to avail himself of that branch. So 
much may be safely conceded, though in fact 
the position is unsound. But the fact that a 
debtor violates no duty by not petitioning, 
does not give validity to a transfer which the 
law nullifies. It may be true that the law 
does not say to the debtor, "You shall peti- 
tion," but it is equally true that it does say, 
"You shall not evade any of the provisions 
of this act, nor malie any assignment which 
has the effect to prevent your property from 
coming to any assignee in banliruptcy here- 
after appointed, or to prevent the same from 
being distributed under this act, or to de- 
feat the object of, or in any way impair, im- 
pede or delay the operation and effect of this 
act ' If you form tlie wish voluntarily to 
distribute your property through the medium 
of a third person, and not directly by your 
own hand, it must be to such persons as 
bring themselves within the provisions of 
this uniform law, and not to such as you 
may designate; and in other particulars, you 
must subordinate your wishes to the ma- 
chinery, object, effect, and provisions herein 
pointed out and provided." If, then, the 
debtor does not choose to proceed under the 
act, he must not proceed in conflict with it. 
If he is not bound to comply with its pro- 
visions, he is bound not to violate them. He 
must not remove his property out of the 
reach of process, nor yet convey in fraud of 
creditors, nor against the policy of the act. 
If these prohibitions do not create a positive 
duty they give rise to a necessity which the 
debtor must submit to. 

[14. The thirty-fifth section further pro- 
vides, that if such assignment is not made in 
the usual and ordinary course of business of 
the debtor, the fact shall be prima facie evi- 
dence of fraud; not of fraudulent intent sole- 
ly, but of fraud intended, consummated, or 
directly or indirectly produced. Under the 
English statutes it was constantly held that 
a voluntaiT assignment was out of the ordi- 
nary course of business; so that the framei-s 
of the present bankrupt law have enacted in- 
to law what was previously a judicial defini- 
tion. , ^, 

[15. It may be said, also, that there is no 
more harm ui a debtor making an assign- 
ment in trust for his creditors, than in his 
making the distiibution himself. The an- 
swer is, that the law does not nullify the lat- 
ter act, while It does the former. The fram- 
ers of the law judged of the difference for 
themselves. The first clause of the thirty- 
fifth section impliedly permits payment di- 
rectly to creditors, if not made by way of 
preference, while the second clause pomts to 



payments and assignments to third persons 
not creditors, or not acting wholly in their 
own right as creditors. If, without design to 
give a preference, the debtor makes a pay- 
ment directly to a creditor, there are no 
words m the law to avoid it The difference 
between payments and securities directly to 
creditors, and assignments in trust for credit- 
ors is very distinctly stated in Cunningham 
V. Freeborn, 11 Wend. 256; as follows: "I 
would hold a debtor in failing circumstances 
to pay, or give security to, his creditor or 
creditors, directly, without the intervenUon 
of a trustee, who is often the creature of the 
debtor, without hiterest or sympathy on be- 
half of the creditor. In this way the credit- 
or would obtain the control of the fund the 
moment the debtor parted with it, and if fa- 
vored creditors were preferred, they would 
be obliged to see to it that they took no more 
than was a fair security for their debts. 
They should not be permitted to justify their 
possession under the cover of trusteeship for 
others. Each creditor should be his own 
trustee. If inconvenient for creditors pei-- 
sonally to execute the trust, they could ap- 
point a trustee in their place. This modifica- 
tion would have the effect to give the posses- 
sion and control of the fund, in the first in- 
stance, to the creditors, or to a person ap- 
pointed by them; as the law now stands, the 
debtor may conti-ol the appointment, and a 
bill in chancery is often necessary to enable 
the creditor to get possession of the fund. If, 
in the preference, actual payment was^ re- 
quired, or security directly to the person of 
the creditor or creditors, for his or their debts, 
and, of course, the immediate control of the 
property given, the great inducements to 
these fraudulent assignments would be re- 
moved. The hope of profit or control of the 
property by the debtor, after he parted with . 
it, would be extinguished, and he could have 
no other interest in the preference than to 
see that it was made. He might still gratify 
unkind, or worse, f eelmgs, against particular 
creditors; but he must, at the same time, 
deny himself the use of the fund of which 
he deprives them." This is the language of 

Nelson, J. .,. t 

[Independently of the authorities above 
quoted, and treating the question as an orig- 
inal one upon the words, policy and object 
of the bankrupt law,' the following argu- 
ments, some of which are repetitions of what 
has been already said, are submitted as perti- 
nent and controlling: 

[1. The bankrupt law inti-oduced new ele- 
ments into the relation of debtor and creditor, 
so that what was not fraudulent before may 
be so now. ' 

[2. The intent is to be determined by the 
actual and natural effect 

[3. The fourteenth section, in using the 
words "in fraud of creditors," points the mind 
not only to what is intended to be a fraud, 
but to what is, per se, or consequentially, or 
technically, or inferentially, a withholding of 
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a right, duty, or advantage due to creditors, 
under the banla-upt law or otherwise. 

[4. The reasons assigned by English and 
American judges in expounding the bank- 
rupt laws which existed prior to eighteen 
hundred and sixty-seven are applicable now, 
and are convincing, if not authoritative. 

[5. The debtor owes to the body of his cred- 
itors the duty of yielding them voluntarily 
every advantage in the distribution of his 
property which they could, obtain by adverse 
proceedings; and not less than any other does 
he owe them the duty of yielding them every 
advantage which the bankrupt law furnishes. 
When he not only withholds such advantages, 
but bars the creditors' way to them, he vio- 
lates a duty created by law; which Is an- 
other way of saying that he commits a fraud 
upon the law. 

[6. By making a voluntary assignment, the 
debtor withholds privileges, advantages and 
securities which, by his voluntary act under 
the bankrupt law, he might bestow; and so 
he defrauds his creditors. 

[7. A voluntary assignment is a fraud up- 
on creditors, because, by means of it the 
debtor is enabled, under our political sys- 
tem, to make a fraudulent use of the bank- 
rupt law. He makes the assignment. That, 
if valid, taJies the property out of the juris 
diction of the federal courts; then he may 
invoke the bankrupt law, and, by means of 
an injunction upon creditor, gets the prop- 
erty out of their reach in the state courts. 
In ^hat view of it, if the assignment is not 
a fraud, the bankrupt law is. 

[8. A denial of an intention to institute vol- 
untary proceedings in bankruptcy is not an 
affirmation, nor is it, if true, proof of honest 
intent It is only a denial of an intention to 
furnish to creditors the advantages which 
accrue to them under the bankrupt law. 
It is consistent with a design to defraud. 
For instance, a debtor pays a favored cred- 
itor in full; he knows that if he goes into 
bankruptcy within four months he puts that 
creditor in peril. Therefore, to defraud the 
law, he intends not to go into bankruptcy. 
So as to attachments and other liens. It is 
supposed by the plaintiff that the defend- 
ant may rely, in opposition to this motion, 
on Sedgwick v. Place [Case No. 12,622]; 
Sedgwick v. Menck [Id. 12,616]; Langley v. 
Perry [Id. 8,067]; Hawkins' Appeal* [34 
Conn. 548]; Beecher v. Bininger [Id. 1,222J. 
It is therefore submitted. 

[9. That those authorities are not in 
conflict with the plaintiff's position here. 
In Sedgwick v. Place [supra], the case was 
heard on a preliminary motion founded on 
the bill only. Whatever fraud was aven-ed 
in the bill was denied in the answer, and no 
proofs were offered in support of the bill. 
A preliminary motion for an injunction was 
denied by Nelson, J., solely on the assump- 
tion, as he expressly states, that the assign^ 
ment then in question was untainted with 
fraud either against creditors or against the 
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bankrupt law. In some respects, it is diffi- 
cult to reconcile every sentence of the opin- 
ion in Sedgwick v. Place with Judge Nel- 
son's views expressed in Cunningham v. 
Freeborn, 11 Wend., and Hurst's Case, T 
Wend. As matter of fact, it is true that in 
Sedgwick v. Place, when that case was be- 
fore Nelson, J., no actual argument was had. 
The papers were submitted to him in the 
expectation and belief, on the part of coun- 
sel on both sides, that he would grant the 
motion. In Sedgwick v. Menck [Case No. 
12,616], the assignee sought to deprive cred- 
itors of a lien which they had acquired 
many years before the passage of the bank- 
rupt law. No case within either of secUons 
fourteen, thirty-five, or thirty-nine was 
made. The decision in that ease was clearly 
right, and was acquiesced in by all parties. 
In Langley v. Periy [supra], the assignment 
in question was made on ilay twenty-five, 
eighteen hundred and sLxty-seven, which 
was before the bankrupt law took effect, 
and when neither the debtor nor his cred- 
itors were able to put the law in motion. 
Of coui-se an intention to defeat or delay the 
operation of an inoperative law could not be 
imputed. In Farrin v. Crawford [Case No. 
4,686], Swayne, J., says, "I do not mean to 
impute any intention to defraud or do 
wrong to either party, but here are the 
facts, and the legal result is inevitable." 
He thus recognizes and applies the rule 
adopted by Nelson, J., in Cunningham v. 
Freeborn. In Hawkins' Appeal [supi-a], no 
question arose between an assignee in bank- 
ruptcy and a voluntary assignee. The ques- 
tion was between creditors of a debtor and 
the vountary assignee of the debtoi*. ^^'hat 
the questions were, the report of the case 
does not disclose. Nor does it appear how 
creditors, on the settlement of the accounts 
of a voluntary assignee, in a state court, 
could avail themselves of the provisions of 
the bankrupt law. The case is worthy of 
observation, in that it erroneously states 
Judge Nelson's decision in Sedgwick v. 
Place. Judge Nelson did not dismiss the 
bill, he only denied a preliminary motion. 
See Judge Nelson's comment on Sedgwick 
V. Place [Case No. 12,623]. In Beecher v. 
Bininger [Id. 1,222], the questions now arls- 
ing were not raised at all. The plaintiff in 
that case, Beecher, did not found his suit 
either on the fourteenth, thirty-fifth, or 
thirty-ninth section of the bankrupt law, 
nor did he attack the process under which 
the receiver took the property, as fraudu- 
lent. His theory was, that by means of the 
receivership, a trust had been created for 
the benefit of Clark & Bininger, in a suit in 
a state court; that the title of Clark & Bin- 
inger to, and their interest in the property 
had passed to the assignee, and that, there- 
fore, the action in the state court had abat- 
ed; that the receivers were functi officiis, 
and the assignee had a right to call upon 
them in this court for an account On the 
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merits of that theoiy, the court did not pass 
then, and has never passed since. It only 
^ienied a motion, putting the denial on the 
ground that, no fraud being alleged, there 
"was no sufficient reason shown for appre- 
hending loss or waste. On the other hand, 
see In re Smith [Case No. 12,974]; 3 N. B, K. 
79, letter from Judge Nelson; In re Pierce 
tCase No. 11,J.41]; In re Randall [Case No. 
11 551]; In re Bininger [Case No. 1,420]; Van 
■Nostrand v. Carr, 30 Md. 128; In re Reyn- 
•olds, 8 R. I. 485; Dehon v. Foster, 4 Allen, 

545. 

[10. The proper method of obtaining re- 
lief against a fraudulent transfer of a bank- 
i-upt's property, or against an attempt to 
take the property out of this jurisdiction, 
is by bill in equity, fraud being the ground 
■of jurisdiction. Particularly is this so, 
where a discovery and account is necessa.ry. 
And the only method of determining con- 
:ftlcting claims of an assignee and an ad- 
verse holder of property is by a plenary suit 
•in equity or a formal action at law. Dehon 
V, Poster, 4 Allen, 545; In re Kerosene OU 
■Co. [Case No. 7,725]; In re Bonesteel [Case 
No. 1,628]; In re Ballon [Case No. 818]; 
Smith V. Mason, 6 N. B. R. 1. 

[11. The utmost which the plaintiff needs 
-to do on this motion is to establish three prop- 
ositions: (1) Color or appearance of superior 
titie, and probability of ultimate recoveiy. 
This he has done. (2) Danger of loss or mis- 
appropriation. (3) Necessity for this court 
talcing the property into its custody pendente 

lite. 

[12. The defendant is a fraudulent grantee, 
jiot merely by construction, but actually 
.so. "When he became receiver, the law was 
" too well settled to be misunderstood, that 
he was becoming a participant in a 
-scheme to defraud the law. He has not 
-onlv become the trustee under a fraudu- 
lent trust, but he has furnished security 
that he will execute that trust. The court 
will presume that he will execute the trust 
unless resti-ained. Hence the necessity ajid 
-propriety of an injunction. Danger of loss 
will be presumed to exist when the prop- 
erty is in the hands of a fraudulent gi-antee 
pledged to devote it to unlawful purposes. 
The property is alleged in the bill (fols. 14, . 
15) to be of various descriptions, and much 
'Of it capable of easy transfer or alienation. 
If the defendant is permitted to transfer it 
pendente lite, the plaintiff may be compell- 
-ed to follow it, by a variety of proceedings, 
in various courts, into the possession of nu- 
merous purchasers, and thus encounter the 
evil, so odious to a court of equity, of multi- 
plicity of suits, and great diminution of a 
trust fund in legal expenses. The defend- 
SLjxVs refusal to deliver the property, his 
claim of titie under a fraudulent convey- 
-ance, his refusal to attorn to this court, his 
obtaining orders from the state court with- 
out notice to the assignee, all constitute 
•continuing threats to misappropriate the 



property, and the case is brought within the 
principle of the cases referred in 2 Story, 
Eq. Jur. §§ 905-908, 918, 953, and of Onslow 

V. , 16 Ves. 173; Douglass v. Wiggins, 

1 Johns. Ch. 435; Watson v. Hunter, 5 



Johns. Oh. 170; Winship v. Pitts, 3 Paige, 
259; Frewin v. Lewis, 4 Mylne & C. ^4; 
Dehon v. Foster, '4 Allen, 545, 7 Allen, 57; 
Church of Holy Innocents v. Keech, 5 Bosw. 
691; Galwey v. United States S. S. R. Co., 
13 Abb. Prac. 211; Mohawk & H. R. Co. v. 
Artcher, 6 Paige, 88; Shaw v. Dwight, 16 
Barb. 536; Gillott v. Kettie, 3 Duer, 624; 
McLean v. Lafayette Bank [Case No. 8,885]; 
Cropper v. Coburn [Id. 3,416]; Rateau v. 
Bernard [Id. 11,579]; McKenzie v. Cowing 
[Id. 8,856]; Osborn v. Bank of U, S,, 9 
Wheat. [22 U. S.] 738; Sawyer v. Gill [Case 
No. 12,399]; City Bank of New York v. 
Skelton [Id. 2,740]; St. Luke's Hospital v. 
Barclay [Id. 12,241]; Green v. Hanberry [Id. 
5,759]; Wilson v. Bastable [Id. 17,789]; In 
re Mallory [Id. 8,991]. It is not merely the 
danger that if the plaintiff recovei-s, the 
property may not be forthcoming, which is 
to be considered, but danger in a peculiar 
sense suggested by the bankrupt law. The 
danger is, that if the fraudulent grantee is 
permitted to execute his trust, the creditors 
whom the plaintiff represents may lose the 
benefit of the bankrupt law. Many months 
must elapse before a final decree can be ob- 
tained, aieanwhile, the defendant, by ex 
parte applications in the supreme court, 
may get authority to pay out a large part 
of the fund for purposes not authoiised by 
the bankrupt law. A short statute of lim- 
itations is running against the plaintiff. If 
he should undertake to sue parties to whom 
the bankrupt made prior fraudulent convey- 
ances, he would be met by an assertion of 
the defendant's title. Nearly two months 
have now elapsed since the plaintiff was ap- 
pointed. In another month his duty will be 
to call a meeting of creditors. If this court 
takes possession of the fund, it may, pen- 
dente lite, apply it to the satisfaction of un- 
disputed claims, without injustice. Bacfa 
party is a trustee, and the cestui que trust 
on both sides are identical, or can be made 
so, upon compliance with the terms of the 
bankrupt law. Hence the propriety of a 
receivership in this suit, through which the 
fund may, pendente lite, go directly to those 
ultimately entitled to it, and who are the 
real parties in interest. And an injunction 
of the kind here asked for necessarily draws 
after it a receivership. Osborn v. Heyer, 2 
Paige, 342; Bloodgood v. Clark, 4 Paige, 
574; Mitchell v. Bettman, 25 Barb. 408. 

[13. The plaintiff, Mr. John H. Piatt, 
asks that he may be appointed receiver, he 
stipulating to charge no commissions on what 
may be ultimately transferred from the 
receivership to the trust represented by 
himself as plaintiff. This is the course 
which has been uniformly pm'sued, for the 
sake of convenience and economy, in the 
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district court, in like cases. Tlie plaintiff 
as assignee is always under tlie direct 
control and order of the court, and can- 
not dispose of the property, even on a final 
recoveiy, without leave of the court. In 
his hands, therefore, the property is in the 
safest and most economical custody. Any 
reasons which, in the ordinary exercise of 
equity jurisdiction, would he valid against 
the appointment of a party, are inapplicable 
in cases of this description. The district 
court acted in that way in Sedgwick v. 
Place [Cases Nos. 12,619 and 12,623], and 
the practice there adopted has been general- 
ly followed since, in like case, with the ac- 
quiescence of suitors and lawyers, where- 
ever the parties to whom the plaintiff and 
defendant are accountable, are identical.] 2 

Francis N. Bangs, for plaintiff. 

David Dudley Field and Dudley Field, for 
defendant. 

Before WOODRUFF, Circuit Judge, and 
BLATCHFORD, District Judge. 

BLATCHFORD, District Judge. On the 
13th of October, 1871, the supreme court of 
Xew York, in a suit brought by William R. 
BaiT against the Stuyvesant Bank, and on a 
verified complaint and sundiy aflidavits there- 
in, made an order restraining the banli from 
exercising any of its corporate franchises, 
and from collecting or ti-ansf erring any of its 
moneys or propeity, \mtil the further order of 
the court, and appointing the defendant in 
this suit to be receiver of its property. Such 
suit was commenced on the 12th of October. 
The gravamen of the complaint was, that the 
bank was insolvent and unable to pay its 
debts. The bank appeared in the suit by at- 
torney, on the 12th of October, and its coun- 
sel consented, in open couit, to the making 
of the order of the 13th of October. 

On the 13th of November, the supreme 
court, in a suit brought by the people of the 
state of New York against the bank, and on 
a summons, a complaint, affidavits, and due 
notice, counsel for the bank appearing and 
opposing, made an order enjoining the bank 
from exercising any of its corporate fran- 
chises, and from collecting or transferring 
any of its moneys or property, and appoint- 
ing the defendant in this suit to be receiver of 
its property. The complaint set forth the in- 
solvency of the bank. 

On the 23d of November, no answer or de- 
murrer having been put in, in the suit brought 
by Barr, a judgment was entered therein, 
awarding a perpetual injunction against the 
baidv, and appointing the defendant in this 
suit to be its receiver, but not dissolving the 
corporation. 

On the 23d of December, John Mack filed, 
in the disti-ict court of the United States for 
this district, a petition in involuntai-y bank- 
mptey against the bank, setting forth, as one 
of the acts of banlcraptcy, the procuring and 

2 [From 6 N. B. R. 465.] 
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suffering its property to be taken on legal 
process by the defendant in this suit, as re- 
ceiver, with intent to defeat the operation of 
tie bankruptcy act. On the filing of the peti- 
tion, an order to show cause, returnable on the 
6th of Januaiy, 1872, was, on the 23d of De- 
cember, issued. The order dii-eeted that a 
copy of the petition, and of the order, should 
be served on the president of the bank. 

On the 27th of December, an answer of the 
banlc, in the suit brought by the people, de- 
ifying, on infonnation and belief, its insol- 
vency, was swoi-n to by John Van Orden, who, 
in the aflidavit, says, that he "is cashier of 
the Stuyvesant Bank." This answer was 
subsequently put in in the suit. 

On the 28th of December, on an affidavit of 
the absence of the president of the bank, and 
that Van Orden was cashier, an order was 
made by the district com-t, that a copy of the 
petition, and of the order to show cause, be 
sen-ed on the banlc, by serving it on Van Or- 
den, its cashier. Such sen-ice was made on 
Van Orden on the 28th of December. 

On the 29th of December, in the suit 
brought by the people, judgment on the an- 
swer as frivolous was given against the bank, 
and it was adjudged that tlie charter of the 
bank "is declared to be forfeited, and the 
said coi-poration, composing the said bank, is 
hereby dissolved," and that the defendant in 
this suit be continued as receiver, and be ap- 
pointed receiver of all the propei-ty of the 
bank, and that the bank be enjoined from 
collecting any debts, and transferring any 
money or property, and from transacting any- 
business whatever. 

On the 6th of Januaiy, 1872, on proof of 
such service of a copy of the petition and 
order to show cause on the cashier of the 
bank, no one appearing in opposition, and the 
bank bemg called in open court, and making 
default in appearmg pui-suant to the order to 
show cause, the usual order of adjudication 
was made by the district court, setting foith, 
that, on consideration of the proofs, it was 
found that the facts set forth in the petition 
were true, and adjudging that the bank be- 
came bankiTipt, within the true intent and 
meaning of the bankruptcy act, before the 
filing of said petition, and declaring and ad- 
judging it bankrupt accordingly, and refer- 
ring it to a register to take the proceedings re- 
quired by the act. 

At the first meeting of the creditors of the 
banki-upt, held, in pursuance of the warrant 
issued to the marshal, for the choice of as- 
signee, it was resolved, by Three-fourths in 
value of the creditors whose claims had been 
proved, that it was for the general interest of 
the creditors of the bankrupt that the estate 
of the bankrupt should be wound up and set- 
tled, and distribution made among the cred- 
itors, by trustees, under the inspection and 
direction of a committee of creditoi-s, and 
that the defendant in this suit be nominated 
as trustee, to take, hold, and distribute said 
estate; and that Richard Kelly, the Reverend 
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John Orcutt, and Eieliard H. Bull, president 
of the r^ew York Savings Bank, be tbe com- 
mittee of creditors, under wliose direction the 
said tiTistee should act This resolution was 
duly certified to the district court by the reg- 
ister. The register also certified, that the 
first meeting of creditors Tvas convened on 
the 7th of February, and -was finally closed 
on the 13th of February; that, at the meet- 
ing, votes were cast for assignee, the names 
of the voters, and the amounts of the debts 
on which they voted, and the name of the 
person »f or whom such votes were cast, being 
returned, and such person not being the de- 
fendant herein; that there was an opposmg 
interest to the appointment of an assignee by 
the register, in the action of the creditors in 
nominating a trustee; that no choice of as- 
signee was made by the creditors; and that 
the register had made no appointment of as- 
signee, believing that such action of the cred- 
itors was such an opposing interest as would 
render his appouiting one irregular and void. 
On the 16th of March, the defendant in this 
suit, on notice and on afladavits, applied to the 
district court for the confirmation of the ac- 
tion of the creditors, in respect to a trustee 
and a committee. This motion was opposed 
on afadavits, and, by an order made on the 
22d of March, the court denied the motion, 
and appointed the plaintifiC in this suit to be 
assignee of the estate and effects of the bank- 
rupt. [Case No. 13,581.] From the decision 
rendered by the district judge, it appears that 
he was of opinion, on the papers before him, 
that the interests of the creditors would not 
be promoted by the appointment of the de- 
fendant in this suit as trustee, and that, 
therefore, he declmed to confirm such resolu- 
tion. The principal ground stated for this 
conclusion was, that, as the appointment of 
the defendant in this suit as receiver by the 
state court was one of the grounds on which 
the bank was adjudged bankrupt, and he still 
continued to be such receiver, and claimed to 
hold, as such receiver, what remained in his 
hands of the property of the bank which had 
passed to him, and had been dealing with the 
rest as such receiver, and, if he was to ac- 
count for it at all to the district court, must 
account for it as of the day the petition in 
bankruptcy was filed, and to a trustee or as- 
signee to be appointed by the district comt, 
and, as it appeai-ed tliat he did not intend to 
voluntarily surrender to any trustee or as- 
signee to be appointed by the district court, 
the property still in his possession, and did 
not intend, if confirmed as trustee by the 
district court, to cease acting as receiver, but 
annoimced his intention to act both as re- 
ceiver and as trustee, and to have his acts 
authorized by the state court, and by the dis- 
trict court, it was not proper that he should, 
as trustee, be plaintiff, and, as receiver, be 
defendant, in respect to the matters involved, 
and he could not be allowed to occupy the in- 
compatible position of being a trustee under 
tlie bankiiTptcy act, and looking to the state 
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court as partly the source of his authority, or 
of holding the property as receiver, under 
the state laws, and administering it under the 
authority or direction of the district court. It 
fuither appears, from the decision of the dis- 
trict judge, that he regarded it as an objec- 
tion to confirming the proceedings, that the 
bank of which Mr. Bull, one of the three per- 
sons named as the committee of creditors, 
was president, claimed, by its proof of debt, 
to be entitled to a preference under the stat- 
utes of New York, and to be paid in full, in 
Xjriority to others, in a distribution of the as- 
sets under the bankruptcy act, and that such 
claim of preference was contested by cred- 
itors who were unsecured, and who claimed 
no preference. The view of the judge was, 
that the creditors had undertaken to select a 
committee consisting of three persons, and 
had thus expressed their desire that the com- 
mittee should consist of three persons; that 
theii- action under the statute was a unit, and 
their resolution must be confirmed as a 
whole, or not at all; and that it was improp- 
er that Mr. Bull should be one of the com- 
mittee, under whose direction the estate of 
the bankrupt was to be wound up and set- 
tled. The judge regarded the case as having 
arisen where, under section 13 of the act, it 
became the duty of the court to appoint an 
assignee, the resolution nominating a trus- 
tee not being confirmed, and no choice of an 
assignee having been made by the creditoi-s. 

An assignment, in due form, under the act, 
was executed by the district judge to the 
plaintiff in this suit on the 22d of March, of 
all the estate which the bankrupt had on the 
23d of December, 1S71. On the 23d of March, 
i the defendant in this suit and Bull and Or- 
cutt filed in this court a petition praying for 
a review and reversal of the order of adjudi- 
cation made by the district comi:, and of the 
order refusing to confirm the nomination of 
a trustee and a committee, and appointing 
the plaintiff in this suit to be assignee. The 
petition of review sets forth, as objections to 
the orders: (1) That the district court had no 
jurisdiction over the bankrupt, it having been 
dissolved by a judgment of a competent court 
before the adjudication; (2) that it had no 
jurisdiction over the assets of the bankrupt, 
they having become vested in a receiver duly 
appointed by the state court If it should be 
held that the district court had such jurisdic- 
tion, then it is objected, by the petition, to 
the order of the 22d of March, that it refused 
(1) to confirm the resolution nominating the 
defendant in this suit as trustee; (2) to con- 
flirm the resolution nominating the three pei-- 
sons as a committee; (3) to confirm at least 
two of the committee. If it should be held 
that the district court had such jurisdiction, 
and that it was proper for the district judge 
to refuse to confirm as aforesaid, then it is 
objected, by the petition, to the order of the 
22d of March (1) that it appoints the plaintiff 
in this suit assignee, when less than one-tenth 
of all the creditors who had proved their 
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■claims had voted for Mm, while more than 
nine-tenths had voted for the appointment of 
a trustee; (2) that the appointment of such 
assignee was not authorized by law, it hav- 
ing heen the duty of the court to direct the 
"bankruptcy to proceed as though no resolution 
had been passed, and to make all necessary 
-ordex-s for resuming the proceedings, and 
thereupon to direct that all further proceed- 
ings (if any proceedings whatever were, im- 
-der the circumstances, valid) be remitted to 
«aid register, and that an election of a new 
ti-ustee or an assignee thei-eupon take place. 
This petition of review has not yet been 
tirought to hearing before this court. 

On the 25th of April the plaintiff in this suit 
■obtained an order from the state court, grant- 
ing him leave to bring this suit. The bill in 
this suit sets out that, on the 13th of Octo- 
ber, 1871, the Stuyvesant Bank was a corpo- 
ration created by the state of New York, and 
was insolvent; that it was adjudged a bank- 
rupt by the proceedings before mentioned; 
that, within four months before the filmg of 
the petition against it, it, being insolvent, 
made a transfer of its property to the defend- 
ant, who then had reasonable cause to believe 
it to be insolvent, within the 35th section of 
the bankruptcy act, the transfer being made 
by means of the order made on that day in 
the suit brought by BaiT; that the defendant 
had reasonable cause to believe the bank to be 
insolvent, and that the transfer was made 
in fraud of the provisions of said act, and 
with a view to prevent the property of the 
bank from coming into the possession of its 
assignee in bankruptcy, and to prevent it 
from being distributed under said act, and to 
defeat the object of, and" impair, hinder, im- 
pede and delay, the operation and effect of, 
and evade the provisions of, said act; that 
the transfer was not made in the usual and 
ordinary course of business of the bank; that, 
on the said 13th of October, the bank, being 
insolvent, did, with intent, by such disposi- 
tion of its property, to defeat and delay the 
operation of said act, and with intent to de- 
lay, defraud and hinder its creditors, transfer 
Its property to the defendant in this suit, and 
procure and suffer its property to be taken by 
him on legal process; that such legal process 
■consisted in the orders and judgments of the 
state court, before refen-ed to; that the trust 
created by said legal processes, and ti'ansfer, 
and appointment of the defendant as receiv- 
■er, was a trust created in fraud of the credit- 
ors of the bankrupt, and the property affected 
thereby was conveyed by the bankrupt to the 
-defendant in fraud of its creditors, within the 
meaning of the 14th section of the banlirupt- 
•cy act, and the transfer was void within the 
meaning of the 35th section, and the legal pro- 
cess was void within the meaning of the 30th 
section, and the defendant had reasonable 
-cause to believe that a fi-aud on the act was 
intended, and that the said debtor was insol- 
vent; that the defendant has, on demand, re- 
fused to give to tlie plaintiff (whose title is 
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set out) an account and the possession of such 
property, and claims a title and intei-est ad- 
verse to the plaintiff touching said property; 
that such property consisted of real, personal 
and mixed property; that a large proportion 
of it consisted of claims and choses in ac- 
tion against persons who were indebted to the 
bankrupt at the time such orders were made 
by the state court; and that, to reduce the 
same to the possession of the plaintiff by ac- 
tions at law, or to compel the defendant to 
respond for the value of the property in ac- 
tions at law, would require a large nur&ber of 
suits, and a discovery and an accounting by 
the defendant. The bill prays that said trans- 
fer may be decreed to be void as against the 
plaintiff, and that the said legal processes 
may be adjudged to be, as against the plain- 
tiff, void, and that the property affected there- 
by may be adjudged to be vested in the plain- 
tiff, and that the defendant may account for 
the same, and for the disposition made by him 
of the same, and of the proceeds thereof, and 
deliver to the plaintiff so much of such prop- 
erty as remains in his hands, and the pro- 
ceeds of such of it as he shall have disposed 
of, and that he be enjoined from disposing 
of or interfering with said property, and from 
setting up and asserting, as against the plain- 
tiff, any title to, or right of action for, any 
of said property, and that, pending this ac- 
tion, and by final decree, he may be enjoined 
from doing any act to carry out or effectuate 
the trusts purporting to be created by his ap- 
pointment as receiver, or from distributing 
the property affected by such receivership, 
otherwise than by the permission and direc- 
tion of this court, and that, pending this ac- 
tion, and by final decree, a receiver of the 
property transferred to him, or in his pos- 
session, and of its proceeds, may be appoint- 
ed, with the usual powers of a receiver in 
like cases. The plaintiff now moves, on no- 
tice, for an injunction restraining and enjoin- 
ing the defendant, pending this action, pui-su- 
ant to the prayer of the bill, and also for the 
appointment of a receiver, pending this ac- 
tion, pursuant to the prayer of the bill. 

It is claimed that the district court had no 
jurisdiction to adjudge the bank a bankrupt, 
because the petition and the order to show 
cause were not served on any one who did or 
could represent the bank, and that Van Ordeu 
was not, at the time of the service, the cash- 
ier of the bank. This allegation is made on 
the ground that, on the 13th of October, Van 
Orden gave up to the defendant the keys of 
the bank, and became his clerk, on a salaiy, 
and ceased to act as cashier, and did not act 
as cashier from that time prior to the judg- 
ment of dissolution. But there was nothing 
in this which displaced Van Orden from his 
official relation to the corpox-ation as cashier, 
as is also apparent from his own oath on the 
27th of December, that he was then cashier. 
The corporation was in being on the 28th of 
December, when the papers were served on 
Van Orden, and he was still its cashier for the 
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purpose of bemg served, as its proper repre- 
sentative, witli such papers. If, at any time 
prior to the judgment of dissolution, the state 
court had discharged the receivership, and di- 
rected the property of the corporation to he 
restored to its officers. Van Orden would 
have been a proper oflleer, as its cashier, to 
receive the property. Tvithout any new ap- 
pointment of him as such. 

It is also ohjected, that the hank had no 
^Mistence when the adjudication was made. 
But we cannot admit it to be a tenable prop- 
osition, that a corporation, subject to the pro- 
visions of the bankruptcy act, and which has 
committed an act of bankruptcy, and is in 
existence when the petition against it is filed, 
and when the proper papers are served on its 
proper officer, can oust the jurisdiction of the 
banki'uptcy court to proceed, on the return 
day, to an adjudication of bankruptcy, be- 
cause a decree dissolving the corporation has 
been made after such sei-vice and before such 
return day. The papers having been prop- 
erly served on an officer of the bank, while 
the bank was in being, and the bank being 
called and making default to appear, the or- 
der of adjudication is substantially a proceed- 
ing in rem, and not one in personam, the or- 
der being, that, the facts in the petition being 
found to be tnie, it is adjudged that the bank 
Ijecame bankrupt before the filing of the peti- 
tion, and is accordingly adjudged bankrupt. 
The judgment is, that the bank became bank- 
rupt before the filing of the petition, by hav- 
ing committed the acts of bankruptcy set 
lorth in the petition, and which it committed 
■while it was m being, and that it is adjudged 
bankrupt in respect of the administration of 
Its property subject to the act, by reason of 
so having committed such acts of bankruptcy, 
Independentiy of this view, no doctrme can 
be admitted which would place it in the pow- 
.er of a state, or of the courts of a state, to 
render nugatory the operation of the act in 
respect to such corporations as are subject 
to it. To concede that what was done in the 
present case operated to deprive this court of 
the jurisdiction which attached by the filing 
of the petition and the service of the order to 
show cause, would be to concede that the 
legislature of the state might lawfully pro- 
Tide, by a statute to be carried into effect by 
proceedings in its courts, that the institution 
■of proceedings in bankruptcy against an in- 
solvent corporation, and the service of an or- 
der to show cause on its officers, should oper- 
ate to dissolve the corporation, to be followed, 
£Ls a consequence, by a defeat of the jurisdic- 
tion of the bankruptcy court. The authority 
of congress to pass the bankmptcy act is 
paramount and exclusive, and so is the juris- 
diction of the district court thereunder. The 
J}9th section of the act provides, that the 
debtor who commits any of the acts specified 
in that section shall be deemed to have com- 
mitted an act of bankruptcy, and, subject to 
-the conditions thereinafter prescribed, shall 
lie adjudged a bankrupt. It is not one of 
IfFED.CAS — 53 
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those conditions that a corporation debtor, if 
in being when the petition is filed and the 
order to show cause is served, shall continue 
undissolved until after the adjudication. As 
respects a corporation proceeded against in- 
voluntarily, the proceedmg is eminently one 
hi rem against its property, as it cannot be 
discharged from its debts, nor can its mem- 
bers be discharged from their liability as such 
for its debts, and the proceedmg is one solely 
for the distribution of its assets among its 
creditors. The prayer of the petition in this 
case, according to the form prescribed, was, 
that the corporation might be declared a 
bankrupt, and that a warrant might be issued 
to take possession of its estate, and that the 
same might be distributed according to law. 
Although the assignment to the assignee re- 
lates back to the commencement of the pro- 
ceedings in bankruptcy, as declared by tJia 
14th section, yet, by the 14th, the 35th and 
the 39th sections, the assignee is vested witli 
the titie to recoyer, as assets of the bankrupt, 
property conveyed or transferred by or out of 
the bankrupt, in fraud of his creditors, or in 
fraud of the act, before the filing of the peti- 
tion in bankruptcy. We are entirely satis- 
fied that the dissolution of the corporation in 
the present -case had no effect to deprive the 
disti-ict court of its jurisdiction. 

The suggestion that judgment was pro- 
nounced against the corporation without giv- 
ing it an opportunity of being heard, is an- 
swered by the considerations already advert- 
ed to. The corporation had all the oppor- 
tunity of being heard which the distiict court 
could or was bound to afford to it Regard- 
ing the proceeding as one in rem, there is 
nothing in the record of the proceedings in 
the district court to show that the receiver, 
as claimant of the property, desired to be 
heard as presenting the corporation and such 
property, and was refused a hearing. In the 
case of In re Independent Ins. Co. [Cases Nos. 
T,017 and 7,01S], receivers of a dissolved state 
corporation were admitted to file a plea to 
the jurisdiction of the bankruptcy court and 
such plea was heard on the merits and over- 
ruled. In the present case, the order of ad- 
judication recites that no one appeared in 
opposition, and that 'the bank was called in 
open court, and came not, but made default 
to appear. If the receiver had appeared and 
asked, as representing the bank and its prop- 
erty, to be heard by answering the petition, 
and been refused leave to do so, a different 
question would be presented. 

2Nfor do we perceive any force in the posi- 
tion, as applied to this proceeding in bank- 
ruptcy, that it abated by the dissolution of 
the corporation, so as to be incapable of be- 
ing proceeded with thereafter. Olie views 
we have already announced involve the kin- 
dred conclusion, that the proceeduig did not 
abate. 

On the undisputed facts in this case, the 
plaintiff is entitled to the relief he seeks on 
this motion. In rfegard to the points raised 
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by the petition of review respecting tlie ac- 
tion of the district court in not confirming 
tlie resolution of ttie creditors nominating a 
trustee and a committee, and in appointing 
the plaintifE to be assignee, the petition has 
not been heard before this court, but, in view 
of the suggestion by the defendant, that his 
claim of title, as trustee, and the claim of 
title by the plaintiff, as assignee, ought not to 
be decided imtil the action of this court on 
the petition, we have considered those points 
sufficiently to be able to say, that we do not 
perceive in them anything which ought to 
constrain us to refrain from gmnting to the 
plaintifE any relief which we should other- 
wise deem it proper to grant. 

It is proper that the injunction asked for 
should issue, and that the plaintifE should be 
appointed receiver, he stipulating to charge 
no commissions on such assets of his receiv- 
ership as shall pass therefrom to the trust 
represented by the assignee of the bankrupt. 

[For hearing on exceptions to master's re- 
port, see Case No. 11,214.J 
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PLATT V. ARCHER. 

[13 Blatehf. 351.] i 

District Court, S. D. New York. May 22, 1876. 

Bankkuptct — Allowance op Counsel Fees to 
Keoeiveu Appointed bt State Cookt. 

1. A. was appointed receiver of an insolvent 
corporation, by a state court. The corporation 
being afterwards adjudicated a bankrupt, the 
assignee in bankruptcy, in this suit against A., 
obtained a decree that the appointment of A. 
as receiver, and the transfer thereby of the prop- 
erty of the corporation to him, was void, as 
against the rights of the plaintiff under the 
bankruptcy act, and that A. must account to 
the plaintiff for the property. In takinjr such 
account, held, that the services of attorney 
and counsel were properly and necessarily ren- 
dered to A., as receiver, so far as such services 
benefitted and preserved the estate, and were not 
hostile to the proceedings in bankruptcy. 

[Cited in Wald v. Wehl, 6 Fed. 169; Hunker 
V. Bing, 9 Fed. 279; Re Cook, 17 Fed. 329.] 

[Cited in Clark v. Sawyer, 151 JIass. 66, 23 N. 
E. 726.] 

2. Nothing can be allowed to A., out of the 
fund, for the services of his counsel in this suit, 
or in reference to the bankruptcy proceedings, 
he having unsuccessfully resisted such proceed- 
injrs. or in the matter of the accounting of A. 
before the state court, which took place after 
this suit was brought, or for the referee's fees 
in such accounting. 

[This was a bill in equity by John H. Piatt, 
as assignee in banki-uptey of the Stuyvesant 
Bank, against Oliver H. P. Archer. See 
Cajses Nos. 13,581 and 11,213.] 

Francis N. Bangs, for plaintiff. 
David Dudley Field and Dudley Field, for 
defendant 

BLATCHFORD, District Judge. In dis- 
posing of the exceptions to the master's re- 



1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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port, I held that the services of attorney and 
counsel were properly and necessarily ren- 
dered to the defendant, as a receiver appoint- 
ed by the state coui-t, of the property of the 
insolvent corporation, so far as such services 
"benefitted and preseiwed the estate of the 
coi-pox-ation, and were not hostile to the pro- 
ceedings in bankraptcy." 1 also held that 
"the principle on which allowances for such 
services out of a fund in court, or in the 
hands of an officer of the court, are made, 
and the only principle upon which they can 
be supported, is, that the services rendered 
were rendered for the benefit of the fund." 
I also held, that nothing could "be allowed 
the defendant out of the fund for the serv- 
ices of his counsel in this suit;" that "the 
sen^iees in reference to the bankruptcy pro- 
ceedings, and to this suit, were seiwices in 
hostility to the fund, not for its benefit, and 
were unsuccessful;" and that "whatever 
claim the defendant might have had upon 
the assets in his hands as receiver in the 
state court, for reimbursement of his ex- 
penses for the services of counsel out of such 
assets, if he had successfully resisted the 
bankruptcy proceedings and this suit, this 
court has no right to divert the fund to pay 
llie expenses of such unsuccessful resist- 
ance." I regai-d these principles as establish- 
ed by the weight of authority in like proceed- 
ings under the bankruptcy act [of 1867 (14 
Stat 517)]. Street v. Dawson [Case No. 13,- 
533]; In re Stubbs [Id. 13,557]; Burkholder v. 
Stump [Id. 2,165]; In re Cohn [Id. 2,960]; In 
re Hope Mining Co. [Id. 6,082]. 

I am earnestly pressed, however, to allow 
to the defendant, out of the fund, all the ex- 
penses he has incurred for the services of at- 
torney and counsel in resisting the bank- 
niptcy proceedings and in defending this 
suit It is contended, for the defendant, that, 
having been appointed receiver by a court of 
the state, he has been compelled, as a part of 
the execution of such trust, to have the serv- 
ices of attorney and counsel down even to 
the present time; that he has been guilty of 
no breach of -his trust, and has committed no 
fraud in fact, but has only done what was 
voidable, as in legal fi-aud of the bankruptcy 
act; and that a trustee is always to be reim- 
bui-sed out of the trust fund for his expenses 
incurred bona fide in the execution of his 
trust 

It is not possible to recognize any legal 
distinction, under the bankniptcy act, be- 
tween the position of a pei-son who is ai>- 
pointed a receiver by a state court, and, in 
accepting such trust, makes himself amena- 
ble to the provisions of law which prohibit 
certain ti-ansfers, and a person who makes 
himself amenable to such provisions in any 
of the other ways specified in the statute, 
such as becoming a vendee, assignee or trans- 
feree by a direct sale, assignment or ti-ansfer 
from the insolvent debtor. The transferee is 
a voluntary transferee, whether he be ap- 
pointed by a state court or by the insolvent 
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debtor, and lie takes upon himself tlie risk 
of tlie impeachinent of the transfer by an as- 
signee in bankruptcy. The right and title of 
the assignee in bankruptcy are paramount, 
and, although the transfer which he attacks 
was not void, but only voidable, yet, when 
the assignee in bankruptcy succeeds in his 
suit to set aside the transfer, it necessarily 
follows, that, from and after the commence- 
ment of the suit, the resistance of the trans- 
feree was wrongful, as against the assignee 
in bankruptcy, and as against the fund 
which becomes his as of the time of the com- 
mencement of the suit The fund which may 
have been, up to that time, a trust fund in 
the hands of the transferee, by virtue of his 
trust appointment, ceases from that time to 
be held in his hands by vh-tue of such ti-ust 
appointment and, from that time, passes out 
from under such trust appointment The de- 
cree in the suit so far as such trust appoint- 
ment is concerned, relates back to the com- 
mencement of the suit, and, from that time, 
the fund becomes a ti-ust fund in the hands 
of the assignee in bankruptcy, under his trust, 
appointment. Therefore, in such case, there 
is not, alter the commencement of the suit, 
any trust fund for the defendant to admin- 
ister, as between bimself and the authority 
which created such trust and no trust fund 
out of which such authority can reimburse to 
him his expenses incurred after that time. 
All his expenses after that time are incurred 
to diminish a fund which is, in judgment of 
law, the property of another and a hostile 
trustee. If the doctrine contended for were 
to be admitted, there would be little benefit 
to be derived, in many cases, from the pro- 
visions of the statute in respect to prohibit- 
ed and fraudulent transfers, for, the ex- 
penses of all parties to the hostile proceed- 
ings to set aside such transfers would, if to 
be paid out of the fund, leave but a scanty 
residuum for the creditors, and encourage- 
ment would be ofeered for the incurring of 
needless expenses. 

So, too, the expenses of the defendant for 
the services of counsel in resisting the bank- 
mptcy proceedings cannot be regarded as ex- 
penses incurred for the benefit of that fund 
in the hands of the assignee in bankruptcy, 
out of which it is now asked that such ex- 
penses should be paid. Such expenses had 
no tendency to make such fund larger, but 
if now piUd, they will make it smaller. They 
were not expenses incurred to ensure the 
passing over of ^the fund intact to the party 
now adjudged to be entitled to it or to pre- 
serve the fund from the hostile attacks of 
those who were seeking to prevent the fund 
from passing to the assignee in bankruptcy. 

There is nothing in these views that is in- 
consistent with the well established prin- 
ciples in regard to trustees, that their ex- 
penses in protecting the trust property 
against unsuccessful hostile attacks, shall, in 
case of a distribution under the trust • be 
paid out of the fund; and that their expenses 



In protecting and administering the trust 
property shall, even in the case of a success- 
ful hostile attack, be paid out of the fund, 
so far as they were incurred prior to the 
commencement of the hostile suit. Nor is 
there anything inconsistent with the prin- 
ciple of such cases as Poole v. Pass, 1 Beav. 
600, and Holford v. Phipps, 4 Beav. 475, 
which proceed upon the ground "Biat the de- 
fendant to whom expenses and costs are al- 
lowed was a trustee for the plaintiff. In set- 
ting aside a transfer which the statute de- 
clares "shall be void," and was made "in 
fraud" of its provisions, and "contraiT" to 
its provisions, the transferee can, in no 
proper sense, be regarded as a trustee for 
the plaintiff, within the sense of the deci- 
sions which give costs and expenses to a de- 
fendant who is a ti-ustee for the plaintiff, in 
some eases where the plaintiff has a decree 
in his favor. 

I find it,stated in the affidavit of Mr. Ai'ch- 
er, now presented, that this suit was com- 
menced March 12th, 1872. This is, I think, a 
mistake. 1 stated the date, in my former 
opinion, as being May 11th, 1872. I think 
that is correct, as the bill was filed May 10th, 
1872, and the subpojua was, I believe, serv- 
ed the next day. The defendant claims that, 
as receiver appointed by the state court, he 
did' not, under the order made by this court, 
on the 6th of June, 1872, appointing the plain- 
tiff receiver in this suit, turn over to the lat- 
ter the assets in question until June 12th, 
1872, and that he was obliged to retain such 
property until that time, and to employ at- 
torneys and counsel untU that time. But, no 
time can properly be taken as the dividing 
line, as respects this suit, between unques- 
tioned possession by the defendant and hos- 
tile action by the plaintiff, other than the 
commencement of this suit, and, from that 
time, as against any claim on the funds for 
the services of counsel, the defendant took 
the risk of an adverse result in the suit of 
which he then had full notice. The same 
rule must apply to the services of attorney 
and counsel in the matter of the accounting 
of the defendant before the state court, which 
took place after this suit was brought The 
observations of Judge Cadwalader on this 
subject, in Burkholder v. Stump [Case No. 2,- 
105], where he refused an allowance of this 
kind, meet my approval. These views make 
it necessary that I should hold, also, that the 
items of referee's fees for accounting in the 
supreme court are not allowable. 

As regards any suits or mattei-s in which, 
on the request or retainer, express or implied, 
of the plaintiff, the services of attorney and 
counsel were rendered for the benefit of the 
estate, either before or after the commence- 
ment of this suit, whether such suits or mat- 
ters were prosecuted in the name of the de- 
fendant or otherwise, of course, such serv- 
ices must be paid for by the plaintiff out of 
such estate. 
I do not perceive that any departm-e from 
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the principle I have adopted can be properly 
predicated upon tlie fact that the plaintiff 
may, in the course of the proceedings before 
the master, have made claims which the mas- 
ter disallowed. 

The defendant put in an answer In this 
case denying- the plaintlfC's titie and his right 
to recover. There was a decree for the plain- 
tiff, on proofs, and then an accounting. 
Costs to the plaintiff would properly follow 
a recovery on such accounting, and, as a 
general rule, the defendant would be requir- 
ed to pay the fees of the master on such ac- 
counting. The plaintiff proposes that the 
master's fees for his services in this cause, 
not already paid for, shall be taxed by the 
clerk, upon notice to the respective parties, 
and that one half of the amount thereof, as 
taxed, shall be paid by each party. I see no 
reasonable objection to this provision. 

The order on the master's report and ex- 
ceptions may be again presented for settle- 
ment, so that it may conform to this decision 
where that modifies the one before rendered. 
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PLATT v. BEACH. 

[2 Ben. 303; i 1 Thomp. Nat. Bank Cas. 182.] 

District Court, E. D. New York. March, 1868. 

Basking Act — Receiver — TTxited States Of- 
ncER — Jurisdiction. 

1. A receiver of a national bank, appointed 
under the thirty-first section of the national 
banking act (13 Stat. 99), is an officer of the 
United States. 

[Cited in Stanton v. Wilkeson, Case No. 13,- 
299; Frelinghuysen v. Baldwin, 12 Fed. 
39T.] 

[Cited in McCormick v. Thatcher, 8 Utah, 
294, 30 Pac. 1093.] 

2. This court, therefore, has jurisdiction of an 
action at common law, broueht by snch receiver 
(Act March 3, 1815, § 4 [3 Stat. 245]), to collect 
a claim which was due to the bank at the time 
■of his appointment. 

[Cited in Frelinghuysen v. Baldwin, 12 Fed. 
397; Price v. Abbott, 17 Fed. 508; Stephens 
V. Bernays. 41 Fed. 402; Fisher v. Yoder. 
53 Fed. 565.] 

This was a suit brought by the plaintiff 
TFrederick A. Piatt, receiver of the Farmers' 
aud Citizens' National Bank] to recover a 
sum of money, alleged by the plaintiff to have 
been due from the defendant [Oren M. 
Beach] to the bank, of which the plaintiff 
was appointed receiver by the comptroller 
of the treasury, with the concurrence of the 
secretary of the treasury, under the pro- 
visions of the thirty-first section of the na- 
tional banking act (13 Stat. p. 99, § 31). The 
•defendant demurred to the complaint, assign- 
ing as the grounds of his demurrer: First. 
That this court had no jurisdiction of the 
subject of the action. Second. That the 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



plaintiff had not the legal capacity to sue. 
Third. That the complaint did not state facts 
sufficient to constitute a cause of action. 

R. H. Huntley, in support of the demurrer, 
argued as follows: 

The first section of the national bankuig 
act establishes a sepai-ate bureau in the 
treasury department, which bureau is "char- 
ged with the execution of this and all other 
laws that may be passed by congress, re- 
specting the issue and regulation of a na- 
tional currency secured by United States 
bonds." The chief officer of this bureau is 
the comptroller of the currency, and he is 
under the general direction of the secre- 
tary of the treasury. He shall be appoint- 
ed by the president, and shall have a com- 
petent deputy appointed by the secretary. 
He shall, from time to time, employ the 
necessaiy clerks to discharge such duties as 
he shall direct, which clerks shall be ap- 
pointed by the president, and shall have a 
competent deputy appointed by the secre- 
tary. He shall, from time to time, employ 
the necessary clerks to discharge such duties 
as he shall direct, which clerks shall be ap- 
pointed and classified by the secretary of 
the treasury, in the manner now provided by 
law. Section 31 provides that, in a certain 
case, "the comptroller may, with the con- 
currence of the secretary of the treasury, 
appoint a receiver to wind up the business of 
such association, as provided In this act." 
Section 50 provides that, in certain other con- 
tingencies, the comptroller may appoint a 
receiver, whose duties are clearly defined, 
and, among them, are these: "He shall col- 
lect all debts, dues, and claims belonging to 
such association, and, upon the order of a 
court of record of competent jurisdiction, 
may sell or compound all bad or doubtful 
debts," &e. Section 56 provides that "all suits 
and proceedings arising out of the provisions 
of this act. In which the United States, or its 
officers or agents, shall be parties, shall be 
conducted by the district attorneys of the 
several districts under the direction and 
supervision of the solicitor of the treasury." 
It will readily be seen that none of these pro- 
visions authorize the plaintiff to bring this 
action, or this court to entertain It. The 
inferior courts of the United States (cix'cuit 
and district courts) have no jurisdiction, ex- 
cept such as congress, by constitutional ]a\vs, 
has conferred upon them. Hubbard v. 
Northern R, Co. [Case No. §,8183: Ex parte 
Cabrera [Id. 2,278]; Shute v. Davis [Id. 12,- 
828]; Livingston v. Jefferson [Id. 8,411]; 
Turner v. Bank of North America. 4 Dall. 
[4 U. S.] 8. But It Is claimed that Act March 
3, 1815, § 4 (3 Stat 245), confers this jurisdic- 
tion. That section is as follows: "The dis- 
trict court of the United States shall have 
cognizance, concurrent with the courts and 
magistrates of the several states and the cir- 
cuit courts of the United States, of all suits 
at common law, when the United States, or 
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any officer tliereof, under tlie authority of 
any act of congress, sMU sue, althougli the 
debt, daim, or other matter in dispute, shall 
not amount to one hundred dollars." 

Therefore, the defendant's counsel submits 
these two propositions: First The receiver 
is not an officer of the United States; and, 
Second. Even if he were such officer, no act 
of congress has authorized him to sue. 

First— This receiver is not an officer of the 
United States. 1. He ffils no office. That 
Is not an office which is not established by 
law or usage, but which is occasional or 
tiansitoiT, depending upon fluctuations and 
exigencies. An office must be fixed and es- 
tablished. The duties exercised by the in- 
cumbent may be occasional and transitory, 
but the office must be one always open, and 
ready for performance when such occasions 
arise— the incumbent may die or be removed, 
but the office remains, while, if the office is 
abolished, the officer ceases to exist. A serv- 
ant or agent may be appointed to do a par- 
ticular thing, or perform a specific duty, and, 
as soon as the thing is done or the duty 
performed, his agency or service ceases. 
But he is no officer, and fiUs no office. "An 
office is a public charge or employment, and 
the term seems to comprehend every charge 
or employment. in which the public ai-e in- 
terested." Wood's Case, Hopk. Oh. 7, 2 Cow. 
SO, note. Thus a village tax collector is a 
public officer. People v. Bedell, 2 Hill (N. 
y.) 196. "Lexicogi-aphers * generally define 
office to mean public employment; and I ap- 
prehend its legal meaning to be an employ- 
ment on behalf of the government in any 
station or public trust, not merely transient, 
occasional, or accidental." In re Oaths to 
be Taken by Attorneys and Counsellors, 20 
Johns. 493, per Piatt, J. "The phrase, 'civil 
officers,' in a constitutional provision pre- 
scribing the power of appointment of civil 
officers,— held, to embrace those officers only, 
in whom pai-t of the sovereignty, or mu- 
nicipal regulations, or general interests of 
society are vested, and not to include such 
functionaries as canal commissioners." U. 
S. V. Hatch, Bum. 22; cited in 2 Abb. Nat. 
Dig. 120, p. 48. 2. The position occupied by 
this receiver is simply that of trustee, not 
an office in which the public, as the public, 
are interested, but in which only particular 
individuals have any legal interest, viz: the 
stockholders and depositors of the bank. 
These are not the public. "Trustees are pri- 
vate or public; The former hold property 
for the benefit of an individual, or more than 
one, but who are distinctly pointed out, 
personally, or by other sufficient description. 
Public trustees are those who hold for the 
benefit of the whole public, or for a certain 
large part of the public, as a town or a 
parish, and they are usually treated as official 
persons, with official rights and responsibil- 
ities." 1 Pars. Cont. (2d Ed.) 101, 102, 104. 
This receiver is trustee for the depositors and 
stockholders, but not for the bill holders. 
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Section 47 of the act; also sections 48, 49- 
But neither the stockholders nor depositors, 
nor yet the bill holders, of a bank, are the 
pubUe in a legal sense. They are persons 
who are distinctly pointed out personally, or 
by other sufficient description. Pars. Cont., 
supra. 3. The same law that authorizes the 
appointment of this receiver, authorizes the 
election of a president of a bank, and all its 
other officers (section 8), but it cannot be 
pretended that the president of a national 
bank is a United States officer. Christman 
V. Floyd, 9 Wend. 342; New York & H. R. 
Co. V. Mayor, etc., of New York, 1 Hilt. 584, 
where it is held that the metropolitan-police 
commissioners are not state officers; and see 
Id. 569, O'Gonor, arguendo. 4. The constitu- 
tion of the United States (article 1. § 9, par. 
7) provides that "no person holding any office 
of profit or trust under the United States, 
shall, without the consent of the congress, 
accept of any present, emolument, office, or 
title of any kind whatever, from any king, 
prince, or foreign state." Under this clause 
it has been held that a marshal of the United 
States cannot, at the same time, hold the 
office of commercial agent of France. 6 Op. 
Attys. Gen. 409. But can it be claimed 
that this receiver is under such interdiction? 
Again, article 2, § 1, provides that no person 
holding an office of trust or profit under the 
United States, shall be appointed an elector. 
Cannot this receiver be an elector? Again, 
article 2, § 2, par. 2, provides that the presi- 
dent "shall nominate, and by and with the 
consent of the senate, shall appoint ambassa- 
dors," &c., * * * "and other officers of the 
United States, whose appointments are not 
herein otherwise provided for, and which 
shall be established by law." The effect of 
this and the other clauses in the constitution, 
on the subject of appointment to office, is to 
declare that all officers under the federal 
government, except in cases where the con- 
stitution itself may otherwise provide, shall 
be established by law. U. S. v. Maurice 
[Case No. 15,747]. But there is no office of 
receiver of national banks established by 
law. Again, article 2, § 2, par. 2, provides, 
"but the congress may, by law, vest the 
appointment of such inferior officers as they 
think proper, in the president alone, in the 
courts of law, or in the heads of depart- 
ments." But this receiver was appointed 
by the comptroller of the currency, who is 
not the head of a department, but the "chief 
officer of a bureau." Bank Act, § 1. The 
comptroller has no authority of appointment, 
even as to his own clerks. They are to be 
appointed ■and classified by the secretary of 
the treasury, in the manner now provided by 
law. Id. § 1. 5. By act of congress of June 
11, 18G4 (13 Stat 123), it is enacted, "that 
no member of the senate," &c., * * * "nor 
shall any head of a department, head of a 
bureau, clerk, or any other officer of the gov- 
ernment, receive or agree to receive, any 
compensation whatsoever, directly or indi- 
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reetly, for any sei-vices rendered, or to be 
rendered, after the passage of this act, to 
any pei-son, either by himself or another, 
in relation to any proceeding-, contract, 
claim, controyersy, charge, accusation, ar- 
rest, or other matter or thing in which the 
United States is a party, or directly or in- 
directly interested, before any department, 
court-martial, bureau, officer, or any civil, 
military or naval commission whatevei*." 
Now, can it for a moment be pretended 
that this receiver is such an officer as is 
here named or refen-ed to; or that he can- 
not appear against the United States in 
any matter involved in the section quoted? 
Tliis language cannot apply to him by any 
construction. Yet, if he is an officer of the 
government, he is an officer of the United 
States, ajid, as such officer, he is under this 
interdiction. Wise v. Withers, 3 Oraneh 
[7 U. Sa 336. In this case, Marshall, C. J., 
says: "A distinction has been attempted 
between an officer of the United States and 
an officer of the government of the United 
States, confining the latter more especially 
to those officers who are considered as be- 
longing to the high departments; but in this 
distinction there does not appear to the court 
to be a solid difference. They are terms 
which may be used indifferently to express 
the same idea." Again, no officer of the gov- 
ernment of the United States shall receive 
money for aiding to procure a contract of the 
government (2 Brightly, Dig. p. 105; Act 
July 16, 1862, § 1), nor act as a claim agent 
(1 Brightly, Dig. 132, § 3). Does this lan- 
guage include this receiver? Again, differ- 
ent classes of officers are spoken of in the 
various statutes and acts of congress, as 
"officers in a court of the United States" (1 
Brightly, Dig. p. 213, §§ 63-65); "an officer 
of the customs" (Id. p. 214, § 66). Persons 
employed by the collector of customs are "de- 
clared to be officers of the customs." Id. p. 
322, § 19. Custom house employees are call- 
ed clerks. Id. p. 323, § 24. Inspectors of cus- 
toms, weighers, and gangers are not officers. 
Id. p. 319, § 3. The legislature makes a dis- 
tinction between an officer and one dischar- 
ging an official function under a department 
of the government, and also between an 
officer and "a person holding a. place of trust 
or profit." Act Feb. 26, 1853, § 6 (10 Stat. 
171). The attention of the comt is particu- 
larly called to this entire section. Again, 
Act Sept 30, 1850, § 1 (9 Stat. 452), declares 
that in no ease shall one individual be paid 
the salaries of two different offices on ac- 
count of having performed the duties thereof 
at the same time. If. being the receiver 
of one bank constitutes the plaintiff an officer, 
then, if he is the receiver of another bank 
at the same time, he will be filling two 
offices at once, but one of which he can be 
paid for. Is this either the letter or the 
spirit of the act authorizing his appointment? 
The act of congress of April 27, 1816 (3 Stat. 
343), enacts that once in two years a register, 
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containing correct lists of all the officers and 
agents, civil, military, and naval in the serv- 
ice of the United States, made up to the last 
day of September of each yeai- in which a 
new congress is to assemble, shall be com- 
piled and printed under the direction of the 
department of state. What secretary of 
state would think of including this receiver 
in such a list? 6. If this receiver is an of- 
ficer of the United States, he cannot hold an 
office under the government of some of the 
separate states, even though he resided in 
them. He cannot in Kentucky. Rodman 
V. Harcourt, 4 B. Mon. 224; Id. 499. 7. This 
receiver does not represent the government. 
He only represents the ereditoi-s and stock- 
holders of the bank. Gillet v. Moody, 3 N. 
Y. 488. He can no more be a United States 
officer than an assignee in bankruptcy under 
the bankrupt act can. 8. There is nothing 
in the nature of the institutions organized 
under the currency act, conferring jurisdic- 
tion on this court in this case. District courts 
had no jurisdiction of actions by the United 
States Bank. Bank of U. S. v. Jlartin, 5 
Pet. [30 U. S.] 479; Bank of U. S. v. Deveaux, 
5 Cranch [9 U. S.] 61. 9. The district court 
had jurisdiction of an action brought by the 
assignee of a bankrupt under the bankrupt 
act of 1841 £5 Stat 440], only because the 
sixth section of that act especially conferred 
the. jurisdiction. Kelly v. Smith [Case No. 
7,675]. District courts have such authority 
and jurisdiction ts is conferred on them ex- 
pressly by statute, and no other; and it was, 
therefore, held that a district judge could not 
remove an assignee in bankruptcy, or compel 
him to account Lucas v. Morris [Id. 8,587], 
10, The judiciary act of Sept 24, 1789 (1 
Stat. 78), contains this provision: "Nor shall 
any disti'ict or circuit court have cognizance 
of any suit to recover the contents of any 
promissory note or other chose in action, in 
favor of an assignee, unless a suit might have 
been prosecuted in such court to recover 
such contents if no assignment had been 
made, except in cases of foreign bills of ex- 
change." Under this act it has been held 
that the general assignee of the effects of 
an insolvent cannot sue in the federal courts, 
if his assignor could not have sued in these 
courts. Sere v. Pitat 6 Cranch [10 U. S.] 
332. The receiver is in no better condition 
to sue than the bank would have been. Hyde 
V. Lynde, 4 Comst. [4 N. Y.] 392. Clearly, 
then, he cannot bring this action. Speaking 
of jurisdiction of courts in certain cases. 
Chief Justice Marshall says: "The act of 
1815 contains a clause which does, we think, 
confer jurisdiction. It cannot be doubted 
that this clause vests jurisdiction expressly 
in the district courts, in all suits at common 
law, where any officer of the United States 
sues under authority of any act of congress. 
The postmaster general is an officer, of the 
United States who sues under the authority 
of the act of 1810, which makes it his duty 
to sue for debts and balances due to the office 
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lie supei-intends, and obliges liim to sue in 
his own name." Postmaster General v. 
Earlv, 12 Wheat. [25 U. S.] 146. But where 
is there any act which makes it the duty 
of this receiver to sue in his own name; and, 
if such authority he shown or implied, where 
is Jurisdiction of this action expressly con- 
ferred on this court? "A receiver can only 
sue in the circuit court in case the corpora- 
tion which he represents could have done so." 
Bradford v- Jenks [Case No. 1,769]. 

Second.— But even if it he conceded that 
this receiver is a "CTnited States officer, no 
statute has given him authority to sue in this 
court 1. The act of 1815 authorizes such 
officer to sue only where he is authorized by 
some act of congress. As such officer could 
not be in the contemplation of the legislature 
untU the passage of the national currency 
act, that act must be looked to for his au- 
thority, and no other, unless it be subse- 
quently enacted. Such authority must be 
express, and cannot be implied. It does not 
grow out of the fact that he has the common 
law powers of a receiver. Such powers en- 
able him to go into a common law court, but 
not elsewhere. This principle is recognized 
in the act itself. Section 50 provides that, 
upon the order of a comt of record of com- 
petent jurisdiction, he may sell or compound 
all bad or doubtful debts. This clearly re- 
fers to a court ab-eady having jurisdiction, 
and confers no new jurisdiction. 2. This 
whole question is very simple. A receiver 
who, by the terms of the act (section 30), is 
styled an agent, sues in a court which can- 
not entertain the action unless such receiver 
is an officer of the United States. That he 
is not such an officer has been clearly shown. 
It is for the plaintifE to discover, in the act 
authorizing his appointment, authority for 
him to sue here— such authority cannot be 
shown either expressly, or by implication. 



B. F. Tracy, U. S. Dist Atty., and R. D. 
Benedict, for plaintiff, argued as follows: 

The question raised by the demurrer, is 
whether the plaintiff is an "officer of the 
United States?" If he is, this court has juris- 
diction under the act of March 3. ISlo (1 
Brightly, Dig. p. 231, § 13). First. Is plain- 
tiff an officer? A receiver is always an of- 
ficer. Edw. Rec. p. 3, and cases cited; Bouv, 
Law Diet, word "Receiver"; Pai-ker v. 
Browning, S Paige. 38S; Booth v. Clark, 17 
How. [58 U. S.] 331. What is he, if he is 
not an officer? Second. Who nave been held 
to be officers? 1. Inspectoi-s of customs. U. 
S V. Barton [Case No. 14,534]; U. S. v. 
Morse [Id. 15,820]. 2. Special deputy col-, 
lectors under the act of March 2. 1799 (1 Stat. 
644). Merriam v. Clinch [Case No. 9,460]. 
3. Bonded warehouse keepers under the in- 
ternal revenue act U. S. v. Stern [Id. 16,389]. 
These keepers are appointed for every ware- 
house. Act 1866, § 40. 4. Inspectors of dis- 
tiUeries are officers. Id. §§ 29, 31. 5. A sail- 
maker in the Washington navy yard. San- 
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ford V. Boyd [Case No. 12,311]. 6. A clerk in 
one of the departments appointed by the 
comptroller. Ex pai'te Smith [Id. 12,967]. 
Thii'd. Why is he not an officer? Chief Jus- 
tice Mai-shall (U. S. v. Maurice [Id. 15,747]) 
says: "An office is defined to be a public 
charge or employment and he who performs 
the duties of the office is an officer. If em- 
ployed on the part of the United States, he is 
an officer of the United States. Although an 
office is employment it does not follow that 
every employment is an office. A man may 
be employed under a contract, express or im- 
plied, to do an act or perform a service, with- 
out becoming an officer. But if a duty be a 
continuing one, which is defined by rules 
prescribed by the government and not by 
contract, which an individual is appointed, 
by government to perform, who enters upon 
the duty appertaining to his station, without 
any -contract defining them, if those duties 
continue, though the person be changed, it 
seems very difficult to distinguish such a 
charge or employment from an office, or the 
person who performs those duties from an 
officer." This receiver comes within every 
word of this definition. His duties continue. 
They are defined by statute, and not by con- 
tract. He is appointed by government to 
perform them, and they would continue 
though the pei-son of the receiver should be 
changed. Fomth. If he is an officer, he is an 
officer of the United States. Wise v. Witli- 
ers. 3 Cranch [7 U. S.] 331. Fifth. If the de- 
fendant criticises the mode of appointment, 
which he has no right to say any thing about; 
the appointment by a coUector or a surveyor, 
with the, approval of the head of a depart- 
ment, has been held to be an appointment by 
the head of a department U. S. v. 'Sears 
[Case No. 16.247]; U. S. v. Bachelder [Id. 
14 490]; Ex parte Smith tsupi-a]. The ap- 
pointment of the plaintiff, by the comptroller, 
"with the concurrence of the secretary of iht 
treasury," is exactly analogous. Sixth. There 
are so many officers appointed in that way, 
that no coui-t could, for a moment think ot 
holding that such a mode of appointment 
was unconstitutional. 



Mr. Huntley, in reply, said: 

It is usual in speaking of an office without an 
incumbent to say, the office is vacant, or, there 
is a vacancy in the office, unplying that the sta- 
tion or franchise exists independently of any 
incumbent: and such is not only the com- 
mon language or speech of men, but it is also 
the language of the courts, as in Philips v. 
Bury, 2 Tei-m R. 351. where the court say, 
"Suspension does not create a vacancy in an 
office; it is only an impediment to the of- 
ficer enjoying any benefit from it." Also as 
in Johnston v. Wilson. 2 N. H. 202, where 
the court say, "An office, when once filled, 
cannot be considered vacant till the term of 
service expire, or till the death, removal, or 
resignation -of the person appointed." And 
again, as in Wilcox v. Smith, 5 Wend. 231, 
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where the court say, "To constitute an of- 
ficer de facto, a mere claim to be a public 
officer, and exercising the duties of the office, 
are not sufficient; there must be some color 
of right to the office, or such acquiescence of 
the public as will authorize the presumption 
of at least a colorable appointment or elec- 
tion." In Plymouth v. Painter, 17 Conn. 5S5, 
the court say, "An officer de facto is one who 
exercises the duties of an office under color 
of right, by virtue of an appointment or 
election to that office; being distinguished 
on the one hand from a mere usui-per of an 
office, and on the other from an officer de 
jure." In the ease of Conner t. City of 
New York, 2 Sandf. 355, Sandford, J., at 
page 368, says, "An office is a right to exer- 
cise a public or private employment, and to 
take the fees and emolmnents thereunto be- 
longing. 2 Bl. Comm. 36. And a public of- 
ficer is every one who is appointed to dis- 
charge a public duty, and receives a compen- 
sation for the same. Per Best, 0. J., in Bfen- 
ly J. Mayor, etc., of Lyme, 5 Bing, 91." 
* * * "Public offices, in theory at least, are 
held and exercised for the benefit of the com- 
munity," and at page 369, the same judge 
says, "Where an office is created by statute, 
it is wholly Tvithin the control of the legis- 
lature. The term, the mode of appointment, 
and the compensation may be altered at 
pleasure, and the latter ma.v be even taken 
away, without abolishing the office." At 
page 375, the same judge says, "In our opin- 
ion, a public officer is an agent, elected or 
appointed to perform certain political duties 
in the administi-ation of the government" 
"An 'office' which legislators are forbidden to 
create and then enjoy, is any continuing 
charge, or employment, or duty, defined by 
rules prescribed by law, and not by contract" 
Shelby v. Alcorn, 36 Miss. 273. The fact 
that the receiver was appointed by the comp- 
troller of the currency, with the concurrence 
of the secretary of the treasury, does not 
strengthen the complaint, or change the 
plaintiff's condition. 1. The act (section 30) 
confers the power of appointment on the 
comptroller of the curraicy, and not on the 
secretary of the treasury, and his concur- 
rence or approbation is neitner required nor 
directed. 2. If this were not so, the concur- 
rence of the secretary is not an appointment 
by him. The first of these propositions has 
been passed upon by the courts, holding that 
an appointment by the head of a department,, 
in a case where the constitution does not 
provide, must be authorized by law. In the 
case of U. S. v. Maurice [supra], the court 
holds, that appointments to office can be 
made by the heads of depai-tments of the 
United States government, in those cases 
only in which congress has authorized it by 
law; and therefore, the appointment of an 
agent of fortifications by the secretary of 
war, there being no act of congress confer- 
ring that power upon that officer, is irregu- 
lar. [See Case No. 11,211.] 
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BENEDICT, District Judge. This is au: 
action at common law, brought by a receiver 
of a national bank. A demuiTer has been in- 
terposed to the complaint, for the purpose of 
raising the question of the right of the plain- 
tiff to maintain such an action in a court of 
the United States. The claim to this right, on. 
the part of the plaintiff, is based solely upon 
the fourth section of the act of March 3, 
1815, it being conceded that there is no pro- 
vision in the act creating the national banks, 
which expressly gives to the national courts 
jurisdiction of such an action. The pro- 
vision in the act of 1815 relied on, confers 
upon the district and circuit couits of the 
United States, jurisdiction of "all suits at 
common law where the United States or any 
officer thereof, under the authority of any 
act of congress, shall sue;" and the question, 
is, whether a receiver of a national bank ap- 
pointed by the comptroller of the cui-rency, 
with the concurrence of the secretary of the- 
treasuiy, in accordance with the provision 
in section thirty-one of the act of June 3, 
1864 (volume 13, c. 10), which provides for 
the creation and winding up of the national 
banks, is an officer of the United States with- 
in the meaning of the fourth section of the 
act of 1815 above referred to? As to the 
construction of this latter act, it can hardly 
be doubted, I apprehend, that it includes all 
persons holding office under any act of con- 
gress, whose appointment is required, by 
law, to be made in the mode prescribed by 
the constitution for the appointment of offi- 
cers of the United States. The provision of 
the constitution (article 2, § 2, subd. 2) is this: 
"The president shall nominate, and by and 
with the advice and consent of the senate, 
shall appoint ambassadors, other public min- 
isters and consuls, judges of the supreme- 
court, and all other officei-s of the United 
States whose appointments are not herein 
otherwise provided for, and which shall be 
established by law. But the congress may,, 
by law, vest the appointment of such in- 
ferior officers as they think proper in the 
president alone, in the courts of law, or in 
the heads of departments." 

If, then, this receiver, who is appointed un- 
der an act of congress to perform certain 
official duties by virtue of the act, is by law 
required to be appointed by the president, a 
court of law, or a head of a department, he 
must be deemed to have the right, under the 
act of 1S15, to resort to this court to bring 
such actions as he may be required to bring 
in the discharge of the duties imposed upon 
him by law. The mode of his appointment 
is prescribed in the same provision which 
provides for the appointment of such a re- 
ceiver, as follows: "The comptroller of the 
currency, may, with the concurrence of the 
secretai-y of the treasury, appoint a receiver 
to wind up the business of such association, 
as provided by tlie act" Section 13; 13 Stat. 
709. An appointment so made is equiva- 
lent in law to an appointment by the secre- 
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taiy of the treasury, "wlio is the head of a 
department. This same question has arisen 
in regard to inspectors of the customs who 
are appointed under the act of March 2, 1799, 
which provides that the collector "shall, with 
the approbation of the principal officer of 
the treasury department, employ proper per- 
sons as weighers, gangers, measurers and 
inspectors." Under this act it was long ago 
decided that inspectors of the customs were, 
in law, officers appointed hy the head of the 
treasuiT aepai-tment U. S. t. Barton [Case 
No. 14,r>34]; U. S. V. Morse [Id. 15,820]; San- 
ford V. Boyd [Id. 12,311]; Ex parte Smith 
[Id. 12,967]. The words of the hanking act 
are certainly as strong as those used in the 
act of 1799, and must be held to have the 
like effect. It follows, then, that the plain- 
tiff is an officer of the United States as de- 
fined by the constitution, and accordingly 
within the meaning of the act of March 3, 
1815. The nature of the duties imposed upon 
a receiver of a national bank also leads to 
the same condusion. These duties are not 
defined by any contract, but by law and rule 
prescribed by the government. They are 
similar to those appertaining to an ordinary 
receiver appointed by a court. But such re- 
ceivers have always been considered to be 
officers (Bouv. Law Diet., word "receiver"; 
Edw. Bee, p. 3), and they are officers of the 
couit which appoints them. The plaintiff, 
then, is an officer, and as it is not seen how 
he can be considered to be an officer of any 
court, he must be an officer of the govern- 
ment which appoints him, into whose treas- 
uiy he is required to pay all moneys he shall 
collect, by whose district attorney he is re- 
quired by law to be represented in court, 
and under the direction and supervision of 
whose solicitor of the treasury all his suits 
and proceedings are to be conducted. Sec- 
tion 56. The judgment must accordingly be 
in favor of the plaintiff upon the demurrer, 
with leave to the defendant to answer on 
payment of costs. 



PLATT V. BOYD. See Case No. 11,212. 



Case Ho. 11,316. 

PIiATT V. BROACH. 
[36 How. Prac. 188.] 

District Court, E. D. New York. Dec. 14, 

1868. 

Trial— Evidence— QoESTioN for Jdrt. 

ri. Collection of a note being resisted upon tte 
ground that it was not stamped as required by 
the revenue laws.] 

[2 A note sued on bore upon its face the 
stamp required by the revenue laws, purport- 
iuK to have been duly canceled on the date ot 
the note, but the parties to it, who left it at a 
bank swore that the note was not then stamped 
at all Tho president of the bank, with whom 
it was left, testified that he did not stamp it, 
and the cashier testified that he did not. There 
was no evidence as to when the stamp was af- 
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fixed, or that there were other persons connect- 
ed with the bank having authority to stamp- 
notes, or that the cancellation stamp was tbat 
of the bank. The holder of the note was not 
asked whether it was stamped when it came in- 
to his possession. Hdd, tjiat in this condition of 
the evidence, defendant was entitled to go to the- 
jury npon-the question of fact in regard to the- 
stamp.] 

This action is brought by the receiver of 
the Farmers* and Citizens' National Bank^ 
to recover the amount of a promissory note^ 
made and indorsed by the defendants. It 
now comes before the court upon a motion- 
for judgment upon a verdict for the plaintiff ^ 
which was taken by direction of the court 
subject to the opinion of the court. 

BENEDICT, District Judge. Among the- 
other points taken by the defendant in oppo- 
sition to the motion is this, that the evidence- 
did not show the note, upon which the suit 
is brought, to have been stamped as required 
by the revenue laws; while on the part of 
the plaintiff it is insisted that inasmuch as- 
the note in evidence bears upon its face the- 
proper stamp, purporting to have been duly 
canceled on the day of the date of the note, 
it is to be presumed to have been duly af- 
fixed on that day. There appears to have- 
been some misunderstanding of the evidence- 
given upon this point. As the notes of the- 
trial show, the parties to the note, who left 
it at the bank, swear that the note was not 
stamped at all when they left it The presi- 
dent of the bank, with whom they left it, 
says he did not put the stamp on and does 
not know who did, and the cashier of the 
bank shows that he did not put the stamj^ 
on. There is no evidence as to when the 
stamp was affixed, or that there were any 
other persons connected with the bank, than 
those sworn, who were authorized to stamp- 
notes, or that the cancellation stamp is that 
of the bank, and the present holder is not 
asked whether the stamp was upon the note- 
when it came into' his hands. In this posi- 
tion of the evidence, the defendant was en- 
titled to go to the jury upon the question 
of fact raised in regard to the stamp. 

The motion for judgment must therefore 
be denied and a new trial granted. The- 
cause will be placed upon the calender of 
the present term. 



Case JiTo.. ll,S16a. 

PLATT V. DICKENSON et al.i 
District Court, S. D. New York. June 13, 1878. 

BANKRDPTCT — SCIT BY ASSIGXBB TO SET AS1DB-- 

CosvETASCE— Injunction. 
[Where the assignee sues to set aside a con- 
veyance of the bankrupt's stock of goods, made 
tp his brother within three months- of the bank- 
ruptcv, and the court enjoins, pendente lite, the- 
sheriff and certain creditors of the brother from 
selling the same on execution, such lUDunction 
will not be dissolved merely upon the answer of 

1 [Not previously reported.] 
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one of tlie defendants and certain afHdavits de- 
nying substantially the equities of the bill; for 
11 the sale were made, and the proceeds paid 
over, the rights of the assignee and the bank- 
rupt s creditors would be virtually gone.] 

[This was a suit by John H. Piatt, assignee 
in bauknipttxr of John Didiensott, against 
Thomas Dickenson and others to set aside a 
convej-ance and to enjoin an execution sale, 
etc.] 

A. G. Fox, for assignee. 
Robert Sewall, for defendants. 

CHOATB, District Judge. Upon a bill in 
equity filed by the assignee of the bankrupt, 
John Dickenson, to set aside as void under 
the bankrupt law a conveyance of the bank- 
rupt's stock of goods, made within three 
months before the bankruptcy, by the bank- 
ruirt to the defendant, Thomas Dickenson, his 
brother, an injunction was granted restrain- 
ing the sheriff and certain judgment creditors 
of Thomas Dickenson, who were made de- 
fendants in the suit, from selling or disposing 
of the goods under levies made by the sheriff 
under executions Issued upon their judgments 
against Thomas Dickenson recovered since 
the commencement of the bankruptcy pro- 
ceeding. The question now is whether the 
injunction shall be continued pending the suit. 
These judgment creditors of Thomas Dicken- 
son insist that the injunction should be va- 
cated on the answer of one of them and on 
affidavits in behalf of all, which it is claimed 
substantially deny the equity of the bill. 

Facts alleged in the. answer and affidavits 
malte it very probable that the sale from the 
bankrupt to Thomas Dickenson was made 
when he was msolvent, and to defeat the op- 
eration of the bankmpt law [of 1867 (14 Stat. 
517)], and that Thomas Dickenson knew of 
the insolvency and of the pm-pose of the 
vendor in malcing it. If the sale is set aside 
the title of the assignee will relate back to the 
time of the sale and all title made under 
Thomas Dickenson will be cut off. By the 
commencement of the bankruptcy proceed- 
ings all controvei-sies in relation to the prop- 
erty of the bankrupt come within the juris- 
diction of this court, and this bill is filed 
under the jurisdiction given to this court in 
aid of its jm-isdiction in bankruptcy. The fact 
that parties claiming adverse interest deny 
the facts on which the assignee relies does 
not make it proper that the injunction should 
be dissolved. If it were so the court would 
find veiy little property to administer under 
the bankrupt law, as the hostile claimant gen- 
ei-ally is able to produce a denial of the facts 
relied on to show that property the subject 
of controversy is the property of the bank- 
rupt. If tlie sale under execution goes on, 
and the proceeds are paid over to the judg- 
ment ereditoi-s of Thomas Dickenson, the 
rights of the assignee and creditors of the 
bankrupt will be virtually gone; and pend- 
ing the suit it is the duty of the court to pre- 
serve the property so that it may ultimately 
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go to the party found entitled by the decree. 
The fact alleged that the plaintiff, as as- 
signee, has come inxo possession of a note 
given by Thomas Dickenson to the bankrupt 
as part consideration for the sale of the 
goods, does not estop the plaintiff from main- 
taining this suit. The assignee consents to 
the sale going on, as the property is perish- 
able. Injunction modified so as to allow the 
sheriff to sell the property and hold the pro- 
ceeds subject to the further order of the court. 



Case No. 11,S17. 

PLATT V. JEROME. 

[2 Blatchf. 186.] i 

Circuit Court, S. D. New York, April, 1851. 

Accommodation Dkaft — Bona Fide Holder — 
evidesck of coxsidekatios — ^isquikt. 

1. J., for the accommodation of M., accept- 
ed a draft drawn by JI., payable to his own or- 
der. In a suit against J. on the draft, brought bv 
P., to whom M. transferred it before due, J. 
set up that his acceptance was obtained by fraud: 
Sdd, that a receipt signed by M.. expressing a 
consideration for the transfer of the acceptance 
to P., was not competent evidence against J. to 
prove the payment of value by P. for the ac- 
ceptance. 

2. Before the draft was passed to P., it was 
put by il. into the hands of one B., to negotiate. 
B, inquired of J, as to the draft, who said it 
T\as a business draft and would be paid at ma- 
turity. Afterwards, and before taking the draft, 
P. applied to B. to know what J. had said about 
me draft, and was told, and then took the draft: 
Meld, that P. could not be in any more favorable 
position, as regarded the inquiries he made of 
B., than if he had .made them of J. himself, in 
which case he would have been bound to dis- 
close to J. any knowledge he had that J. had 
been defrauded in giving the acceptance. 

3. Sdd further, that if P., when he applied to 
B., knew that J. had been defrauded in giving 
the acceptance, such knowledge would affect his 
title to the draft 

This was an action by [Obadiah H. Piatt] 
endoi-see against acceptor, on the following 
draft: 

"?1,678 73. Poughkeepsie, N. Y., March 
1st, 1844, Five months after date, pay to 
my order, at the Union Bank in the city of 
New York, sixteen hundred and seventy-eight 
73-100 dollars, for value received, and' place 
to the account of your obed't servant, Frank- 
lin Merrill. 

"Mr. Chauncey Jerome, New Haven, Ct." 

(Endorsed): "Franklin Merrill. Pay N. G. 
Ogden, Esq., Cashier. O. H. Piatt" ' 

The draft was accepted by Jerome. At the 
trial, before Nelson, J., in May, 1849, it ap- 
peared that the draft in question and several 
others were accepted by Jerome under an ar- 
rangement with Merrill, which was set forth 
in a receipt given by Men-ill to Jerome at the 
time, as follows: "Received, New York, March 
1st, 1844, of Chauncey Jerome, the following 
notes, which I receive as advances to raise 
money on for my own business, to pm-chase 



1 rReportod by Samuel Blatchford, Esq., and 
here reprinted by permission,] 
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wool before the dip, if deemed proper, and 
funds or wool I agree to put in Ms hands lie- 
fore the following notes and acceptances fall 
due, and agree to see the said Jerome harm- 
less from all trouble for so doing, and have 
given the said Jerome a writing from H, Max- 
tin & Co., that this matter is guaranteed by 
them, that the wool or money shall be in his 
hands in season to raise or take up the notes 
aud acceptances. I also agree to take the 
same up myself. Franklin Merrill." To this 
receipt was annexed a list of notes and ac- 
ceptances amoimting to ?17,800, among which 
was the one in suit, and under the list was 
wiitten: "The above notes and acceptances I 
receive as advancement on wool, and agree to 
save Mr. Jerome harmless, and am to take up 
the paper myself. Franklin Merrill." The 
draft in suit was transferred to the plaintifiE 
on the 4th of April, 184i. He on that day 
deposited it in the Phoenix Bank, New York, 
for collection, where it remained, till maturity, 
when it was protested for nfm-payment, and 
retm*ned to the plaintiff. 

The defendant insisted that the acceptance 
was without consideration, and for a particu- 
lar purpose, namely, to pm-chase wool, under 
the agreement above set forth. He also in- 
troduced evidence to show that the accept- 
ance was procured from him by fraud on the 
part of Merrill. The evidence went to show, 
among other things, that the fii-m of H. Mar- 
tin & Co., mentioned in the above agreement, 
was insolvent and irresponsible at the time; 
that a guaranty, signed "Henry Martin & 
Co.," which was given to Jerome, was signed 
by one of that firm without the assent or au- 
thority of his partners; and that that fact 
was known to Merrill at the time. The guar- 
anty was as follows: "Mr. Chauncey Jerome, 
Sir: Any arrangement which you and Mr. 
Fi-anklin Merrill may enter into in regard to 
your making advances to Merrill we will hold 
ourselves responsible for, that the advances 
shall be met as may be agreed upon between 
you and him. New York, March 4th, 1844. 
Henry IMartin & Co." 

The plaintifie, then, for the purpose of rebut- 
ting the defence, offered in evidence a receipt 
given by Merrill to him, as follows: "Received 
of O. H. Piatt his receipt in full for an ac- 
count of four hundred dollars, due Reynolds, 
Piatt & White for professional services; also 
a deed of one hundred and sixty-eight acres 
of land in Jackson, Mississippi, from said 
Piatt, at a valuation of six hundred and twen- 
ty-eight dollars twenty one cents, and six hun- 
dred dollars in cash, for which 1 have placed 
in his hands and sold to him a draft upon 
Chauncey Jerome, New Haven, for sixteen 
hundred and seventy-eight dollars and seven- 
ty-three cents, at five months, dated Mai-ch 
1st, 1844, and accepted by him, payable to 
my order, and endorsed by me, which draft 
is fair busmess paper. Dated April 4th, 1844. 
Franklin Merrill." The defendant objected 
to the admission of the receipt in evidence, 
but it was admitted, and the defendant ex- 



cepted. The plaintiff also showed, that in 
March and April, 1844, he was an attorney 
and counsellor at law, in the state of New 
York, and that, when the above receipt was 
given, he had an account against Merrill for 
professional services rendered to Merrill in 
New York in Januaiy, 1844. Merrill died in 
the winter of 1844. 

The plaintifE further insisted that he took 
the paper on the faith and stL-ength of repre- 
sentations made by the defendant in relation 
to it For this purpose, he introduced as a 
witness one Burr, who testified that he was 
a broker; that, between the 15th and 20th of 
March, 1844, he had in his hands for negotia- 
tion the draft in question, with a number of 
other drafts and notes against Jerome, 
amounting in all to ?9,500, all of which he had 
received from jMerrill; that he at that time 
went to Jerome with the draft, and present- 
ed it to him, and he said it was a business 
transaction, and all right, and that they were 
all genuine business notes; that he told Je- 
rome he wanted to know if it was all regular, 
that he might negotiate it; and he replied 
that it was, that it was a regular business 
transaction, that the draft was a business 
draft and was all right, and would be paid at 
maturity, Jerome having taken the draft in- 
to his hands and examined it before he an- 
swered; that the witness returned all the 
drafts to Merrill, having failed to negotiate 
them; and that, on or before the 1st of April 
following, the plaintiff called on the witness, 
and inquired of him in relation to his said 
conversation with Jerome about the draft, 
and the witness st'.ted to him the substance 
of said conversation. 

The defendant then introduced evidence to 
show, that the plaintiff, when he made the 
inquiry he did of Burr, and when he took the 
draft, knew that a fraud had been committed 
by Merrill on Jerome, in procming the ac- 
ceptance. Henry Martin, who signed the 
guaranty, testified that, a short time after 
he signed it, he became uneasy about it, from 
what he heard of Merrill, and said so to Mer- 
rill: that Men-ill then took him to the plain- 
tiff's office, and Slerrill and the plaintiff went 
into a room by themselves, and were there 
together for some time: that, when they came 
out, the plaintiff said the guaranty was not 
binding on the firm, and that that was ten or 
fifteen days after the witness signed the guar- 
anty. 

The court charged the jury that, as to the 
fraud alleged by the defendant, it appeared 
that he was to be mdemnified by the firm of 
H. Martin & Co., but tliat that house was not 
responsible, and the indemnity given was void 
and did not bind the firm; that there was 
ground, therefore, for saying, not only that the 
acceptance was without consideration, but that 
there was fraud; that, in this aspect of the 
case, the burthen would be thrown upon the 
plaintiff, to show that the paper came to him 
bona fide and for a consideration; that the 
plaintiff had set up, as one ground in answer 
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to the fraud, tliat he paid a consideration for 
the di-aft and in that respect complied fully 
with the rule of law; that, in this view, he 
had given in evidence the receipt from Mer- 
rill to him; that it appeared, that on the day 
of the date of the receipt the draft was in the 
plamtlff's possession, and was deposited by 
him on that day in the bank for collection; 
that putting together those facts, with the fact 
that the plaintiff had an account for profession- 
al services, as mentioned in the receipt, the 
court, though entertaining doubts on the pcint, 
was inclined to think the receipt admissible ev- 
idence, and entitled to such weight as the jury 
saw fit to give it; that, as to the proof of con- 
sideration given by the plaintiff, the account 
and land and cash, if they actually existed 
and were received by Merrill, constituted a 
valuable consideration, within the meaning of 
the rule of law requirmg proof of consideration 
where paper has been procured by fraud; that 
the plaintife fm-ther insisted, that he took the 
paper on the faith of representations made by 
Jerome, and was, therefore, not bound to prove 
a consideration for it, although it was original- 
ly obtained from Jerome by fraud; that this 
point depended on the testimony of Burr; 
that it was undoubtedly true, that notwith- 
standing the draft was originally procured by 
fraud, and under circumstances which would 
exonerate the acceptor from payment of it, im- 
less it were in the hands of a bona fide pur- 
chaser, yet if, at the time, the party taking it 
mquired of Ja-ome as to its character, with a 
view to take it, it became Jerome to put him- 
self on his rights; that if he was then satis- 
fied there was fraud, he should have taken 
that ground; and that, if he had not discov- 
ered the fraud, still if he chose to represent 
the paper as good paper, he would be bound 
by the paper, the same as if no fraud existed 
in its concoction, because the party who in- 
quired was about to take it, and his represen- 
tations were sufficient to induce him to take 
it; that, in such case, the person taking it 
would be entitled to recover, although he did 
not show affirmatively that he paid full value 
for it; that if the plaintiff was privy to the 
original fraud in procuring the draft, he could 
not recover, but that he would not be affected 
by any knowledge he might have acquired of 
Merrill's fraud before he purchased the draft 
and before he made the inquiries of Buit. 

The jury, after being out some time and be- 
ing unable to agree, came into court and re- 
quested fuither instructions. They inquired 
whether it was important for the plaintiff to 
make any other proof of the payment of a con- 
sideration than the receipt of Merrill, and if 
the court considered that good evidence to 
prove it The court replied, that the receipt 
was evidence of the payment of the considera- 
tion. The jury further inquired whether, if 
they believed that the plaintiff did not pay a 
full consideration for the draft, they were at 
liberty to find such an amount as they might 
believe he did pay. The court replied, that 
if the plaintiff had a right to recover at all. 
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he had a right to recover the full amount The 
jury then further inquired whether, in case 
they believed the receipt was true, still if they 
believed that the plaintiff knew when he took 
the draft that it had been dishonestly ob- 
tamed, they should then find for the plaintiff 
or for the defendant The court replied that, 
independently of the evidence of Burr, such 
knowledge on the part of the plaintiff would 
be fatal to his recovery; but that it would not 
be, if the jury believed the evidence of Burr 
that Jerome made the representations alleged, 
and that the plaintiff took the draft on the- 
faith of them. 

The defendant excepted to the several points 
of the charge. The jury found for the plain- 
tiff, for the amount of the draft with interest. 
The defendant now moved for a new trial, on 
a case. 

John B. BurriU, Jr., for plaintiff. 
Seth P. Staples and George C. Goddard, for 
defendant 

NELSON, Circuit Justice. 1, I am of opin- 
ion that an error was committed in admitting 
the receipt of aierrill, of the 4th of April, 1844,^ 
as evidence of the payment of value for the ac- 
ceptance in question by the plaintiff at the- 
time of the transfer to him. It would have 
been evidence against Merrill, but was not as 
against a thurd person, in a case where the- 
fact became material. The question here was, 
whether or not the plaintiff had actually ad- 
vanced money or property, or had cancelled an, 
indebtedness from Merrill to him, as a consid- 
eration for the transfer of the acceptance, with 
a view to show that he was a bona fide holder 
for value. The fact, when material, must be 
made out, like any other fact in a cause, by 
competent evidence. Now, the receipt givett 
by Merrill is of no higher evidence than his 
admission or statement not under oath, which' 
would clearly have been inadmissible, as it re- 
spected any one but himself. I entertata no- 
doubt on reflection, that I erred in the ruling 
at the trial on this branch of the case. 

2. I think an error was committed, also, ia 
the ruling that knowledge, on the part of the 
plaintiff, of the fraud committed by Merrill 
in procuring the acceptance from the defend- 
ant, would not affect hus title to the same, if 
such knowledge was acquired before he made 
the inquiries of Burr and received fi-om him. 
the information given by the defendant as to 
the character of the acceptance. This was 
carrying the protection of the holder, under 
the circumstances stated, too far— further than, 
policy or justice requires, even in rcspect to 
commercial paper. The plaintiff cannot claim, 
to be in a more favorable position, as it re- 
spects the inquiries made by Buit, than if he- 
had himself applied to the defendant for the- 
purpose of ascertaining the character of the 
acceptance; and then, if he had been aware- 
that a fraud had been committed upon the de- 
fendant in the procurement of the paper by 
MerrUl, he would have been bound, in good 
faith and fair dealing, to disclose the fact, so- 
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-Omt the defendant migM, Tvlien lie answered 
Jiis inquiries, be fully possessed of all tlie cir- 
-cumstances attending the acceptance of the 
paper. 

If the plaintifE knew that a fraud had been 
committed in procuring the acceptance, he 
might well have supposed that, when the de- 
fendant confirmed it, on the application of 
Burr, he was not aware of the fact. And, in- 
deed, from the testimony of Martin, the plain- 
tiff had reason to believe that when Burr ap- 
plied to the defendant for the information, the 
latter had no knowledge of the fi-aud commit- 
ted upon him. The plaintiff became advised 
of the fraud about the middle of March, for he 
gave the advice to Martin, professionally, that 
the guaranty delivered to the defendant, to 
indemnify him and keep hun harmless ugamst 
the acceptance, was good for nothing. Burr 
•did not make his inquiries, according to the 
evidence, tUl a period somewhat later. At all 
events, the plaintiff had no reason to suppose 
that the defendant, when he confirmed the pa- 
per to Burr, knew what he, the plaintifE, did, 
namely, that the guaranty was worthless. 

For the reasons above given, and upon a care- 
ful consideration of the case, I am enth-ely sat- 
isfied that it was not properly submitted to tne 
jury; and, from their inquiries, and the re- 
sponse of the court, it is obvious that the er- 
rors led to tiie verdict that -was given. There 
must, therefore, be a new trial, with costs to 
abide the event. 

[NOTE. At the new trial there was a judg- 
ment for the defendant Case unreported. The 
case was then taken to the supreme court on 
error. It was there dismissed upon stipulation. 
Piatt's counsel, who was not a party to the 
stipulation, subsequently moved to restore the 
■case to the docket. He claimed an interest m 
the suit. Motion denied. 19 How. (60 U. S.) 
381.] 
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PLATT V. McCLURB et al. 

[3 Woodb. & M. 151.] i 

Circuit Court, D. Maine. May Term, 1847. 

Ukrecorded Mortgage— Power to Sbll-Is- 
juxction. 

1. A temporary injunction will he granted 
:against the sale of mortgaged premises under a 
power to sell in the conveyance, if the assignee 
of the mortgagor bought in ignorance of the ex- 
istence of such a power and the mortgage con- 
taining it was not lecbrded. 

2. But he will be allowed time only to raise 
the mortgage money now, instead of the end of 
three years, unless he alleges and proves fraud 
in the transaction by both parties to it. 

3. Such a power to sell in a mortgage is legal, 
but has been questioned in some places and in 
others held to be illegal, and is not so common 
here as to raise a presumption of its existence 
when the deed has not been seen. 

1 [Reported by Charles L. Woodbury, Esq., 
4md George Minot, Esq.] 



This was a bill filed May 22, 1847, pray- 
ing for an injunction against the respondent. 
But a discontinuance has been since entered 
as toAmory S. Houghton. The injunction de- 
sired was against the sale of a certain ti-aet of 
land situated in Cambridge, in this state, 
which had been advertised by David McOlure, 
under a power to sell inserted in a mortgage 
of the premises. The bill averred, that one 
Dallinger was the owner of these premises 
and conveyed the same to Adam Holt. That 
Hoit executed a mortgage of them to Mc- 
Clure an the 14th of May, 1846, to secure 
ah alleged debt of §3,000. That subsequent- 
ly, on the same day, Hoit conveyed the equi- 
ty of redemption in the premises to the plain- 
tiff [Samuel Piatt] for the sum of ?10,000, 
reciting that they were subject to two mort- 
gages, one just described for $3,000, and oile 
executed April 1, 1844, to W. Richardson, 
for §2,500. That the plaintiff supposed they 
were mortgages in the usual form, and that 
the premises could not be foreclosed if the 
money -was paid at any time -within three 
years; whereas, in fact, a power to sell after 
one year was inserted in the last of them; 
and, on the 20th May, 1847, notice of sale 
within 30 days had been adveitised by the 
respondent. The bill then averred, that the 
interest in the premises when the mortgage 
-was executed was in Dallinger; and that 
the deeds to Hoit, as -well as to McClure, 
-were fi-audulent and made to defi-aud Dal- 
linger's creditors, as D. soon after petitioned 
for the benefit of the insolvent law. That 
the sale to the plaintiff being first contract- 
ed by D., and known to Hoit and McOlure, 
was valid, and to be preferred to the mort- 
gage. That if the mortgage was valid, the 
plaintiff purchased under an. impression it 
was in the usual form, without any power 
to sell in one year or to foreclose in less than 
three years. And the bill further prayed that 
the mortgage be adjudged void for fraud, 
and be surrendered, or the sale suspended 
for three years, and an account taken of 
the sum really due to be paid by the plain- 
tiff in order to redeem the premises after 
that time. The plaintiff was a citizen of 
Pennsylvania, and alleged that he was like- 
ly to be much injured by an early sale of 
the premises at this time. There was an- 
other averment in the bill, of a mistake in 
the description of the premises, and against 
which relief was asked. Before the 30 days 
named in the advertisement of sale of the 
premises expired,— on the 23d of June, 1847, 
—the respondent fiGled his answer. The an- 
swer denied that any mistake existed in the 
description of the premises in the deed to 
the plaintiff, -which materially affected the 
title or quantity of land, and aveiTed the de- 
scription to be the same as in the mortgage 
to the defendant. It next averred, that no 
representations had been made or authorized 
or known by the defendant as to the form 
of the mortgages. . That Dallinger was own- 
er of the land, subject to claims by one Rich- 
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ardson, for ?2,500, ana the §3,000 advanced 
by McClure, and sold the equity of redemp- 
tion to the plaintiff, but that Dallinger did 
none of these acts with a view to conceal 
his estate or defraud his creditors. It fur- 
ther averred, that the plaintiff paid for the 
equity of redemption in Pennsylvania copper 
stock, and was not misled, nor was any mis- 
take or fraud committed to injure him in the 
mortgages, and that the sale could now be 
made advantageously for him, the prices of 
land being high. 

The ease came on for hearing on the biir 
and answer, without any testimony, and for 
a temporary injunction till the pleadings 
were closed and evidence obtained and filed. 

C. M. Ellis, for complainant. 

G, Minot and B. F. Jacobs, for defendant. 

"WOODBURY. Circuit Justice. Though the 
plaintiff has an oppoi-tunity to give notice 
of his claim at the sale, it would be no bar 
to the sale if the defendants choose to pro- 
ceed and could find bidders. Eden, Inj. 291. 
The result then would be new arid further 
litigation with the purchaser, and hence that 
is tcf be avoided by a preventive relief, if 
a proper case is made out. 16 Ves. 267. An 
injunction temporaiy is sometimes proper, 
though the answer sets up title in the de- 
fendant and denies mistake or fraud. Eden, 
Inj. 118; Orr v. Littlefield [Case No. 10,590]. 
Thus, if the mischief in proceeding and dis- 
allowing the injunction is otherwise ir- 
remediable or incurable. 1 Glyn & J. 122; 
4 Dow. 440. Such seems to be the sale in 
this case, and the expected delay in raising 
the money, beside the advantages in the 
meantime anticipated from the rise of the 
property in value. It may be replied to this 
in the present case, that the complainant 
could borrow the money and bid at the sale 
the full value, and that the excess over the 
moi-tgages would belong to him as owner 
of the equity. But the complainant belongs 
to a distant state, has not been able to visit 
there and obtain the money since the ad- 
vertisement issued, and feels obliged to seek 
relief by longer delay, in a different mode. 
It seems to me, that on the bill and answer 
alone, he has made out no case for a per- 
manent injunction. No defect is shown in 
the notice to sell, which may justify such 
an injunction against that sale. Drew. Inj. 
342; 6 Madd. 10. 

No fraud is admitted or to be fairly in- 
ferred, though some slight presumptions ex- 
ist of unfairness in Dallinger in keeping 
his estate in others' names to some extent. 
But that is not shown to have been co-op- 
erated in by MeClure, or to have affected 
the plaintiff as a creditor so that he can ex- 
cept to it. 2 Johns. 204; Poor v. Carleton 
[Case No. 11,272]. Nor is ground ' sufficient 
shown even for a temporary injunction, — 
beyond the peculiarity of the ease,— showing 
tJtiat his damage may be great and without 



remedy, unless he is now indulged with time 
sufficient to return home and obtain the 
money to buy in the premises at the sale, if 
postponed. He seems to lay the foundation 
for that in equity, in the fact of the large 
nominal consideration he is admitted by tfie 
answer to have paid, in the further admitted 
fact that he was not informed of the peculiar 
form of this mortgage, giving the respondeul? 
a power to sell, and hence, undoubtedly, pur- 
chased under a mistake as to its existence. 
This he testifies to in express terms, and it 
is not denied on the other side (though all 
design to cause a mistake is repelled), in 
another fact, not noticed at first by myself, 
that the mortgage containing this power was 
not recorded, so that he could see its peculiar 
form when he bought the equity, and in the 
consequent fact that no special negligence 
existed in him or his attorney (who was left 
to close up the business), in not seeing its 
peculiar form, and in the further fact, well 
known, that such powers are not customary 
in many sections of the country, though some- 
what usual elsewhere; and, finally, in the 
fact that their legality has been denied in 
some places (4 Kent, Comm. 146, 148, note), 
and questioned in others, though not for all 
purposes and at all times void. 1 Pow., 
Mortg. 9, 10; Comyn, 603; 3 Pick. 4S3; 2 Mete. 
[Mass.] 29. Its operation seems equitable 
only where the land is worth but little more 
than the debt, and interest has not been 
punctually paid. 

It is to be further considered, that this re- 
lief may enable him to avoid loss, and have 
some opportunity to prove fraud, if it ex- 
isted, so that he can avail himself of it; and 
the court can prevent the delay from being 
injurious to the respondent, by requiring, as 
it has, a bond to be filed to secure the pay- 
ment of the costs, and another bond to in- 
demnify the defendant for any injui-y by 
delay in the depreciation of the property. 
See, on this practice, Hawes v. James, 1 
Wils. Ch. 2; Drew. Inj. 339. As the money 
market is not straitened at this time, no 
other injury can happen to the respondent 
by a short delay. He is conceded to be a 
man of property; and if obliged, in the mean- 
time, to borrow, could doubtless procure the 
amount at legal rates and without sacrifices. 
It is true that mortgagers and their grantees 
ai*e bound in law to make payment- at the 
day the debt falls due. But, it is equally true, 
that now not only equity permits a longer 
time on paying interest, but the law does it 
under express statutes in probably every 
state in the Union. It is also true, that the 
injury by this mistake or fraud, if either 
were perfected, would be only the tx-ouble of 
raising the money to redeem the mortgages 
now instead of three yeai-s hence. But that 
may be very considerable to some men and 
very little to others; and the plaintiff being 
a stranger here, and not shown to possess 
much property, it will probably be so great 
to him as to justify the allowance of a short 
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time, on the terms and groimds before indi- 
cated, to visit his home and procure the 
money. Let the temporary injunction then 
issue till the adjourned session of this term, 
in September next 
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PLATT T. MATTHEWS. 
' [13 Reporter, 581.] i 

Circuit Court, S. D, New Tork. April 22, 1S82. 
Lis Pespess— Right to File— Liens. 
The right to file a lis pendens is statutory and 
cannot be impaired by the court. 

Plaintiff filed in the office of the clerk of 
the city and county of New York a lis pen- 
dens upon certain property held by defend- 
ant Defendant moved for an order that the 
plaintiCE release the property to the extent of 
enabling the defendant to make a mortgage 
upon it. 

W. A. Abbott and E. H. Moreau, for the 
motion. 

F. N. Bangs, contra. 

WAIiLACE, Circuit Justice. The right to 
file a lis pendens is a statutoiy right over 
which a court of equity has no more control 
than has a court of law. This court cannot 
impair that right of the complainant by sub- 
ordinating the lis pendens which he has filed 
to the liens which the defendant wishes to 
create upon the property affected by it even 
though the court should be of the opinion 
that the plaintiff's claim of title to the prop- 
erty will ultimately prevail. As an assignee 
in bankruptcy is an officer of the court which 
appointed him, it would seem that the dis- 
trict court in the exercise of its control over 
the proceedings of its officers is competent to 
du:ect the complainant to enter into such 
stipulations as may be necessary to preserve 
the interests of all concerned in the property 
in which he claims an interest Motion de- 
nied. 

[For hearing uuon demurrer to bill in princi- 
pal cause, see 10 Fed. 280.] 



Case "No. 11,S19. 

PLATT v. PRESTON et al 

[19 N. B. R. 241.] 1 

District Court S. D. New Tork. Feb. 6, 1879. 

Bankruptcy — Assignment without Prefekesces 
— Preference — Mortgage— Ixjunotton — Re- 
ceiver— Mcltiparioosness OF Bill. 

1. A general assignment for the benefit of 
creditors without preferences is necessarily a 
fraud under the bankrupt law [of 1867 (14 Stat 
517)]. 

[Cited in Wehl v. Wald, 3 Fed. 93.] 

2. The bankrupt who was a brewer, in March, 
1878, gave to one P. a chattel mortgage for thir- 
ty thousand dollars on his machinery and other 
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personal property, to secure payment of an 
amount then due, and also for future consign- 
ments of malt This mortgage was not filed, 
and on the 14th of August was assigned by P. 
to one W., who gave therefor his promissory 
notes for thirty thousand dollars. W. had not 
sufficient means to pay said notes, unless the 
mortgaged property proved to be nearly worth 
the amount he ^ave for it. At the time of this 
assignment the bankrupt was insolvent W. 
filed the mortgage on the 15th of August, fore- 
closed it, and, at the sale on the 20th, purchased 
the property for thirteen thousand dollars. 
On the same day the baakrupt leased the brew- 
ery for an alleged adequate rent to W., who 
took possession, and carried on the business in 
the name of the bankrupt's son. On the same 
day also the bankrupt made a general assign- 
ment to one D., his bookkeeper, and a per- 
son of no pecuniary means, who never gave the 
bond required by Jaw. On the 31st of August 
a petition was filed by creditors, on which the 
bankrupt was adjudicated. On a motion for an 
injunction and a receiver, made in a suit brought 
by the assignee to recover the property, 7tcZd, 
that the motion should be granted; that the 
bill was not multifarious, the acts of all the 
defendants being charged to have been done 
with a common purpose, and the object of the 
bill being single, viz. to recover the estate and 
clear it of the apparent encumbrances created 
by the several instruments sought to be set aside. 
[Cited in Van Kleeck v. Miller, Case No. 16,- 
860.] 

3. The assignment and lease were dearly in- 
dicative of actual fraud on the creditors. 

4. While the mortgage was not a fraudulent 
preference under the bankrupt law, by reason of 
its subsequent filing, or of its being kept secret 
to induce credit, yet under the laws of New 
York, it was void as to creditors, and their rights 
as to the property covered by it passed to the as- 
signee, and can be enforced by him. 

[Cited in Re Oliver, Case No. 10,492; Wait v. 
Bull's Head Bank, Id. 17,043; Wehl v. 
Wald, 3 Fed. 93; Re Kraft 4 Fed. 524.] 

[This was a bill in equity brought by Piatt 
assignee in bankruptcy of Newman against 
William X Preston, Montz Weinfeld and 
Anthony J. Diekelman to set aside as fraud- 
ulent against the creditors of the bankrupt, a 
chattel mortgage given to the defendant Pres- 
ton, a lease to the defendant Weinfeld, and 
a general assignment made to the defendant 
Diekelman, all of which were alleged to have 
been executed in pursuance of a common 
fraudulent purpose, and as parts of a single 
scheme to defraud, hinder, and delay cred- 
itors.] 

A. Blumensteil, for complainant 

B. F. Tracy, for defendant Preston. 

Van Alstine & Ross, for defendant Diekel- 
man. 
F. W. Angel, for defendant Weinfeld. 

CHOATE, District Judge. This is a mo- 
tion for an injunction and receiver pendente 
lite. The suit is in equity by the assignee in 
bankruptcy of one Newman, to recover the 
property of the bankrupt, alleged to have 
been transferred in fraud of creditors. The 
bankrupt was a brewer, owning and carrying 
on a brewery. The defendant Preston is a 
maltster, and in July, 1877, 'upon the recom- 
mendation of the defendant Weinfeld, Pres- 
ton began to supply the bankrupt, Newman, 
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■with malt, upon a credit of four montlis, and 
lie continued so to trade with him till March, 
1878. In March, 1878, the banlcrupt desired 
:a larger credit, running up to thirty thousand 
-dollars or more, and he gav6 Preston- a chat- 
tel mortgage on the machinery and other per- 
sonal property connected with his brewery, 
to secm*e the amount ah-eady due, and such 
■further amounts as should become due in that 
business, and, as a part of the same agree- 
jnent, Preston -was to consign to the banltrupt 
malt to be manufactured into beer by the 
bankrupt, at his own cost and expense, for 
Preston's account, to be sold by the banli- 
i"upt, and the proceeds paid to Preston to the 
extent of an indebtedness which might exist 
for the malt so consigned. The chattel mort- 
gage secured the performance of this agree- 
jnent as well as the moneys already due for 
malt. The brewery and all the property 
mortgaged remained in the possession of the 
l>ahkrupt, and the chattel mortgage was not 
filed as required by the statute of New York. 
By the 1st of August, the indebtedness of 
the banki-upt to Preston had increased to 
-about thirty-two thousand dollars. The bank- 
rupt had become slow in meeting the pay- 
ments due imder the agreement, and on the 
14th of August Preston assigned his mort- 
gage and agreement, and the debt secured by 
it to the defendant "Weinfeld, taking, in con- 
sideration therefor, Weinfeld's promissory 
notes for thirty thousand dollars, without oth- 
er security. Weinfeld was a merchandise 
broker, having some means, but not enough to 
meet these notes, which were made payable 
within a few months, unless the mortgaged 
property proved to be very nearly worth what 
he gave for it. Weinfeld swears that as soon 
as he bought the mortgage, he went and ex- 
amined the bankrupt's premises, and that, 
in consequence of finding in the breweiT only 
three thousand four hundred barrels of beer, 
-whereas the banki-upt had shortly before rep- 
resented to him that there were six thousand 
barrels, he detei-mined to foreclose imme- 
Kiiately. Accordingly, he filed the mortgage 
on the 15th of August, and went through the 
process of foreclosing it according to the laws 
of New York, advertising the sale in one ob- 
scure paper called the "Dally News." The 
sale was on August 20th, and Weinfeld be- 
-came the pm*chaser for about thirteen thou- 
sand dollars, and immediately after took i)0s- 
session, and since that time has carried on the 
business under the name of the bankrupt's 
son, paying over to Preston the proceeds of 
the business in payment of his notes. On the 
same day, August 20th, the bankrupt made a 
voluntaiy assignment of all his property, for 
the benefit of his creditors, to the defendant 
Diekelman, his bookkeepei*, a person of no 
pecuniary responsibility, and who has never 
given bonds or otherwise complied with the 
statutes of New York in respect to such as- 
signments. The assignment included the 
books of the bankrupt. On or about the same 
day, the 20th of August, the bankrupt exe- 



cuted a lease of the brewery to Weinfeld for 
what is alleged to be an inadequate rent. 
From the 14th of August Newman was In- 
solvent, and a petition was filed by his cred- 
itors, August 31st, on which he has been ad- 
judicated a bankrupt. The bill charges a com- 
binatipn and fraudulent purpose on the part 
of Preston, Weinfeld, and Diekelman, by 
means of the secret mortgage, the general as- 
signment and the lease, to defraud the cred- 
itors of the bankrupt, and to defeat the opera- 
tion of the bankrupt law, and to secure a 
preference to Preston, and it seeks to set 
aside the mortgage, the assignment, and the 
lease. 

It is objected by the defendants that the 
bill is multifarious. This is clearly not so. 
Although the several defendants are charged 
with acts of fraud affecting different parts of 
the estate of the bankrupt, yet their acts are 
charged to have been done with a common 
purpose, and the object of the bill is simply 
to recover the estate, and clear it of the ap- 
parent encumbrances and titles created upon 
it by the several instruments sought t'o be 
avoided. The bill is sustained by the well- 
considered cases of Boyd v. Hcyt, 5 Paige, 
65, and Fellows v. Fellows, 4 Cow. 682. 

As to th6 general assignment, it is insisted 
that it is not per se a fraud upon the bank- 
rupt law, but void if actual intent to defraud 
or to defeat the law shall be shown. This 
may still be regarded as being an open ques- 
tion in the supreme court of the United 
States. Mayer v. Hellman, 91 U. S. 49G. But 
the great weight of authority at present is, 
that a general assignment for the benefit of 
creditors without preferences is necessarily a 
fraud tmder the bankrupt law, defeating the 
operation of the law, because it provides for 
the administration of the estate in a different 
way from that provided by the bankrupt law, 
and by an assignee selected by the bankmpt 
himself. Globe Ins. Co. v. Cleveland Ins. Co. 
[Case No. 5,486]; Macdonald v. Moore pcd. 
8,763]; In re Beisenthal [Id. 1,236]. The com- 
plainant, therefore, is entitled to a receiver of 
the property that passed by the assignment. 
The circumstances attending the making of 
the general assignment, and the contemporaiy 
lease, were too clearly indicative of actual 
fraud upon creditors to be overborne by the 
denials of Weinfeld and Diekelman, and 
therefore the motion is granted as to the gen- 
eral assignment and the lease. 

The real question in the case is whetlier, on 
the facts shown, the complainant is entitled 
to an injunction and receiver in respect to the 
property covered by the chattel mortgage. 
It is claimed on the part of the complainant, 
that he is entitled to the relief asked on three 
grounds: first, because the chattel mortgage 
is to be considered as having been given 
at the date of its filing, and that the giving of 
it then would have been, and, therefore, the 
filing of it was, a fraudulent preference, 
which the assignee in bankruptcy can set 
aside; and secondly, because the evidence 
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warrants the conclusion that the mortgage 
was kept secret by Preston, with a fraudu- 
lent mtent toward the creditors of Newman, 
and to induce a false credit whereby he 
might continue along in business, and so pay 
Preston's debt; and thirdly, because, as to 
creditors, the statute of New York makes an 
unfiled chattel mortgage, where the mort- 
gagor retains possession, void; and that cred- 
itors whose debts exist prior to the filing or 
taking possession, have such an interest in or 
claim to the property mortgaged, that the as- 
signee in bankruptcy, though his title ac- 
crues subsequently to the filing or the taking 
possession, may recover the property as prop- 
erty transferred in fraud of creditors. 

As to the first and second of these claims 
they are, I think, conclusively disposed of by 
the decision of the supreme couit of the Unit- 
ed States in the recent case of Sawyer v. 
Turpin, 91 tJ. S. 114. In that case it was 
held that a chattel mortgage, within the pe- 
riod when it might have been held an unlaw- 
ful preference, and given and received with 
knowledge of the debtor's insolvency, was not 
a preference within the prohibition of the 
banla-upt law, although it was given in ex- 
change for an earlier mortgage which was 
never recorded, and which, by the law of the 
state, was "not valid against any person oth- 
er than the parties thereto." It was held 
that each earlier unrecorded mortgage being 
valid as between the parties was a sufiacient 
consideration for the new mortgage, and that 
the transaction was an exchange for value, 
and not a preference for a pre-existing debt, 
and that it was not in conflict with provi- 
sions of the banlcrupt law which avoids pref- 
erences, "the purpose of which is to secure 
a ratable distribution of the property of a 
bankrupt, owned by him at the time of his 
becoming bankrupt, and undiminished by any 
fraudulent preferences given within four 
months prior thereto." And it was further 
said by the court, that it would make no dif- 
ference in the result that the mortgage had 
been purposely kept secret in order to induce 
false credit to the bankinipt, because "the 
bankrupt act was not intended to prevent 
false credits." Its purpose is ratable distri- 
bution. The neglect of Preston therefore, or 
even his intended failure to file his chattel 
mortgage down to a time when he may have 
known of Newman's insolvency, cannot be 
held to make the filing of it the giving of a 
new security, or to make it void in his hands 
as against the assignee in bankruptcy, by rea- 
son of such failure to file it being a fraud 
upon creditors, which it was within the pur- 
view and meaning of the bankrupt law to 
recognize as a ground of recovery of the prop- 
erty as fraudulently transferred, or as a pref- 
erence. The mle thus declared in Sawyer v. 
Turpin [supra] was followed by the district 
couit for the Eastern district of Michigan, in 
the ease of In re Barman [Case No. 999], 
where it was held that the failure to file a 
chattel mortgage until within four months 
If FED. CAS. — 54 
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before the bankruptcy, and until after knowl- 
edge of the insolvency of the mortgagor did 
not make it' a fraudulent preference. 

It remains to consider whether, independ- 
ently of the provisions of the bankrupt law 
avoiding fraudulent preferences, any right or 
interest vested in the assignee, in the prop- 
erty covered by this mortgage, which he can 
enforce against the mortgagee for the benefit 
of the creditors of the mortgagor. It is to be 
observed that the case of Sawyer v. Turpin 
[supra] arose under the law of Massachusetts, 
.whose statute provides that "unless a mort- 
gage is so recorded, or the property mort- 
gaged is delivered to, and retained by the 
mortgagor, it shall not be valid against any 
person other than the parties thereto." And 
in the construction given to this statute by 
the highest court in that state, it had been 
held that notwithstanding the declared in- 
validity of the mortgage as against creditors, 
yet that the mortgagee could file it, or could 
take possession at any time, and thereupon 
his title became perfect as against any cred- 
itor of the mortgagor, unless such creditor 
had acquired a specific lien or title to the 
property by attachment or execution prior to 
the filing or the taking of possession, and 
that under the state insolvent law the as- 
signee could not recover the property for the 
benefit of the creditors, unless his title ac- 
crued before the filing, or the taking posses- 
sion. Mitchell V. Black, 6 Gray, 100. 

The question in the present case is wheth- 
er, under the statute of New York, creditors 
have a different, and a Jarger interest, one 
that they can enforc^ or that can be enforced 
by their trustee, although they acquire no 
specific lien prior to the filing, or the taking 
possession by the mortgagor. The statute of 
New York declares: "Every mortgage or con- 
veyance intended to operate as a mortgage of 
goods and chattels, hereafter made, which 
shall not be accompanied by an immediate 
deliveiy, and followed by an actual and con- 
tinued change of possession of the things 
mortgaged shall be absolutely void as against 
creditors of the mortgagor, and as against 
subsequent purchasers and mortgagees in 
good faith, unless the mortgage or a true copy 
thereof shall be filed, etc." In the construc- 
tion of this statute it has been expressly held 
by the court of appeals, that although a cred- 
itor is not in a position to raise the question 
of the validity of the chattel mortgage with 
the mortgagee until he has received judg- 
ment and takes out execution on his debt, 
yet, that having done so, his right relates 
back to the time of the conti-acting of the 
debt, and if at that time, or while the debt 
is in existence, the neglect to file the mort- 
gage exists, he has a preference over the 
mortgagee in having the property applied to 
payment of his debt, even though the mort- 
gage was filed before he obtained judgment; 
that this interest or right of the creditor is 
one that attaches to the debt, and accom- 
panies it when transferred to another. And 
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further, it was held that such right attaches 
to all the debts of the debtor existing during 
such default, and not merely to those con- 
tracted during the default, and the lien of 
the execution levied on the mortgaged prop- 
erty, though issued on a judgment recovered 
after the filing of the mortgage, was held 
superior to that of the mortgagee; Thompson 
V. Yan Vechten, 27 N. Y. 568. 

"It is argued," says the court, *'that this 
embraces only creditors who have obtained 
judgments and executions during the time 
when the omission to file existed. If this 
were so, the act would not in many cases ac- 
complish any beneficial purpose. One pro- 
posing to part with money or property to an- 
other under a contract to be repaid at a fu- 
ture time, could obtain no information for his 
guidance by a search at the proper office. 
But it was the apparent, and I think the real 
oflice of the act to prevent the setting up of 
secret mortgages against persons who might 
deal with the mortgagor on the faith that his 
propex'ty was not thus encumbered." And 
from the peculiar language of the act, the 
court goes on to reason and decide that all 
the creditors of the mortgagor who were such 
during the existence of the default were in- 
tended to be included within its benefits. 
The interest then which a creditor of the 
mortgagor has in property transferred by an 
unfiled chattel mortgage in the state of New 
York, is quite different from that which, un- 
der the laws of Massachusetts, such a credit- 
or has in such property so transferred in that 
state, and which the»coui-t had to deal with in 
Sawyer v. Turpin (ut supra). In that case 
the interest was a mere possibility of mak- 
ing the property subject to a lien to be per- 
fected, and to attach to the property before 
the recording or taking possession— a possi- 
bility of an interest which was extinguished 
by a filing or taking possession before such 
lien should attach or become perfected. In 
New York this creditor's interest is not so 
extinguished, but inheres in the debt, and 
may be afterwards perfected and made to at- 
tach by judgment and execution subsequent- 
ly obtained and issued. The case of Sawyer 
V. Turpin, therefore, while it is conclusive 
that the bankrupt law dees not of its own 
force make such subsequent filing a fraudu- 
lent preference, and does not by its own 
force avoid such a secret mortgage in favor 
of the creditors, on the ground that it created 
or induced a false credit, yet it is not conclu- 
sive that this interest of creditors in New 
York in the property covered by the mort- 
gage may not pass to and be enforced by the 
assignee in bankruptcy for the benefit of 
creditors. This depends on the further ques- 
tion whether the assignment in bankruptcy is 
operative to .vest this interest or power to 
sue in the assignee. That the property so 
held under a secret mortgage is in New York 
held to be, and aptly described as property 
transferred m fraud of creditors, is shown as 
well by the reasons given in the case of 



Thompson v. Van Vechten for the decision 
above referred to, as by the terms or the 
statute of New York avoiding conveyances as 
to creditors for failure to file or record the 
same. By the Revised Statutes (section 504G) 
it is provided that all property conveyed by 
the banki-upt in fraud of his creditors shall 
be at once vested In the assignee by force of 
the assignment. I cannot doubt that this in- 
cludes propeiiy in which, by the local law, 
the creditors have, at the time of the bank- 
ruptcy, an existing interest as creditors of 
the bankrupt, or a right to have it applied to 
their debts as property declared by the laws 
of the state which govern their rights in it to 
have been conveyed in fraud of them, al- 
though the fraud be not one which is recog- 
nized and declared to be such by those provi- 
sions of the bankrupt law which invalidate 
conveyances as fraudulent against creditors. 
The evident design of the statute is to se- 
cure the distribution among the creditors of 
all the propeity to which they ai-e entitled 
as creditors of the bankrupt, and it should 
have a fair and beneficial construction to 
effect this purpose. I see no reason to be- 
lieve that the bankrupt law was intended 
to take away from creditors any substantial 
right or interest in their debtor's property, 
which by the local law they have. . Yet to 
hold that such an interest does not pass to 
an assignee in bankruptcy, is virtually to" 
take such right or interest fi*om the cred- 
itors and give it to a mortgagor, who, by the 
local law, is not entitled to it. If the bank- 
rupt should be discharged, the debts being 
gone, of. course all benefit to the creditors 
from their interest in this property will be 
gone. If the discharge shall not be grant- 
ed, then possibly the rights of the creditors 
may revive, and they may compete with 
each other in a race of diligence to recover 
this property and so obtain unequal shares 
in the distribution of the bankrupt's estate, 
in obvious violation of the spirit and pur- 
pose of the bankrupt law. It is, however, 
objected that this view is erroneous, be- 
cause no creditor except after judgment can 
proceed to collect his debt out of the prop- 
erty so transferred, and that the assignee in 
bankruptcy does not stand in the place of a 
Judgment creditor; that by the bankruptcy, 
which prevents judgments, the rights of 
creditors are virtually extinguished, and the 
case of In re Collins [Case No. 3,007], is cited 
in support of this position. In that case it 
was indeed decided that no interest would 
pass to the assignee for the reason that the 
creditors' interest has not become a specific 
lien for want of a judgment, but the doc- 
trine of Thompson v. Van Vechten, that 
there is an inchoate but existing right or in- 
terest of the creditors in the property, is 
recognized as the law of New York. The 
court, however, seems not to have been re- 
ferred to another statute of New York, pass- 
ed in 1858, which provides that "any exec- 
utor, administrator, assignee, or other ti-us- 
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tee of an estate, or the property of an indi- 
vidual, may, for the benefit of creditors or 
others interested in the ^tate or property 
so held in trust, disaffirm and treat as void 
all transfers in fraud of the rights of any 
creditor or others interested, and maintain 
all necessai-y actions for that purpose." 
This act cannot be overruled in considering 
what is the precise nature of the interest of 
creditors in property so transferred, and 
what a*re the requisites made essential by 
the local law for the enforcement of the 
rights of creditors therein. In a very re- 
cent ease the court of appeals have given a 
consti-uction to this statute, and have held 
that this statute was designed for the bene- 
fit of all creditors having the right to pay- 
ment out of their debtor's property so trans- 
ferred; that its benefits are not limited to 
judgment creditors whose lien is specific 
and complete; that it obviates the neces- 
sity of Judgments on the debts, and places 
the assignee or trustee in the place of all 
the creditors having such rights, and ena- 
bles him to recover the property for their 
benefit; and that an assignee in bankrupt- 
cy is within its terms and entitled, under 
its provisions, to sue in the state court; and 
the court very wisely remarks: "The policy 
of the bankmpt law is to secure an equal 
distribution of all the property of the bank- 
rupt among his creditors, and this object 
would be defeated if a fraudulent assignor 
coTild set the bankrupt assignee at defiance 
and a fraudulent conveyance not be con- 
tested. Creditors could not well do it after 
a decree in bankruptcy. They would be 
practically remediless. The bankrupt court 
would be a place of refuge for every debtor 
who had fraudulently disposed of his prop- 
erty, and the bankrupt act a perfect shield 
for fraud. The assignee represents the 
creditor's rights without the technical ob- 
structions to the enforcement of those rights 
by a creditor at large." Southard v. Pinek- 
ney, 5 Abb. N. 0. 184. 

It cannot be said, therefore, since the stat- 
ute of 1838, and especially since its interpre- 
tation in the case last cited, however it may 
have been before, and as the law 'of New 
York was presented to the court in the ease 
of In re Collins [supra], that the obtaining 
of a judgment is an essential ingredient in 
the interest of creditors in property so 
transferred, without which that interest be- 
comes by the bankruptcy virtually extinct. 
The federal courts follow the rulings of the 
highest state court as to the interpretation 
of state statutes, and this decision is there- 
fore conclusive as to the nature of this in- 
terest of creditors in property declared by 
the law of the state to be conveyed in fraud 
of creditors. And thus the technical difii- 
culty, found by the court in the case of In 
re Collins to exist in the local law, has been 
effectually removed. 

The views above expressed, as to the pow- 
er of the assignee to sue, as the representa- 
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live of the creditors to enforce their rights 
against property in which, by the local law, 
they have still an intei'est at the time of the 
bankruptcy, without the formalities of judg- 
ment or other proceedings by which cred- 
itors may obtain a perfect and specific lien 
which is prevented by the bankruptcy, are 
sustained by the following decisions among 
others: Barker v. Barker's Assignee ^ [Case 
No. 9SG]; In re Leland [Id. 8,234]; In re 
Gumey [Id. 5,873]. The cases of Sawyer v. 
Turpin (ut supra) and Miller v. Jones [Case 
No. 9,576], are clearly distinguishable on the 
ground that it was shown or assumed that 
by the local law the interest of the creditors 
had become extinguished prior to the bank- 
ruptcy. They do not militate against the 
proposition here advanced that if that in- 
terest survives to the creditors at the time 
of the bankruptcy the assignee is vested 
with a title or a right to sue, which enables 
him to enforce their rights as their repre- 
sentative. The complainant may therefore, 
as representing the creditors of Newman, at- 
tack the chattel mortgage, and he is entitled 
to an injunction and receiver in respect to 
the property covered by it. 

It has not been necessary to discuss at 
length the evidence of actual intent to de- 
' fraud creditors in this case. The proofs 
would not justify a finding that the chattel 
mortgage was not, in its inception, made in 
good faith, otherwise than as it may have 
Deen intended to keep it secret as regards 
creditors, or that Newman was then insol- 
vent And if Preston had, as is claimed, a 
right to file his mortgage at any time, and 
thereby totally extinguish the rights of 
creditors, I do not perceive that his knowl- 
edge of Newman's insolvency at the time of 
his filing it could affect his rights, or tliat 
he might not, with knowledge of such insol- 
vency, assign his right in the mortgage to a 
person having notice of such insolvency. 
There is, however, strong reason to con- 
clude, notwithstanding the denials of the 
parties, that Preston, Weinfeld and Diekel- 
man were, from the time of the sale of the 
mortgage, on the 14th of August, acting in 
concert with each other, and with the bank- 
rupt, to obtain payment of Preston's debt 
and to prevent the property from being dis- 
tributed among the creditors under the 
bankrupt law. The sale of the mortgage 
by Preston to Weinfeld was made under cir- 
cumstances which show that there was 
some purpose for it beyond what appears 
on the face of the transaction or is admitted 
by the parties. It is not our experience of 
human nature that men give up a good se- 
curity for so large an amount for the mere 
promises of a third party having no appar- 
ent means to perform such promises, nor 
that men suffer so great and so rapid ruin 
as seems to have overtaken Newman be- 
tween the 14th and the 20th of August, 
without resistance or protest, unless they 
are consenting parties to it. The whole se- 
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ties of transactions was apparently for the 
purpose of making a better and more de- 
fensible title against the creditors of New- 
man. 

Motion granted. Order to be settled up- 
on notice. 

[NOTE. Diekelman subsequently died and 
the cause was revived against his administrator. 
Upon the final hearinj? the bill was dismissed 
as to Preston and Weinfeld. The charge of 
fraud was not proved as agamst them. As to 
Diekelman's administrator, no orderwas entered, 
the case not being ready for hearing. 3 Fed. 
394, From this decree the plaintiff took an ap- 
peal to the circuit court. It was there heard up- 
on motion to dismiss. S Fed. 182.] 



Case IKTo. 11,320. 

PLATT V. STEWART et al. 

[13 Blatehf. 481.] i 

Circuit Court, S. D. New York. Aug. 16, 1876.2 

Insolvency— Priority of Claims — Conveyance 
TO Seoukb Debts — Execution Liens — Validity 

AS AGAINST ASSIGNEE IN BaNKUOFTCT — ReCOUD- 

ING Chattel Moutgage — Statement op Inter- 
est and Description op Pkoperty. 

1. Evidence considered, as to whether a debt- 
or was insolvent at the time he conveyed cer- 
tain real estate to a creditor, to apply on a debt 
due to such creditor, and as to whether the 
creditor had reasonable cause, at the time, to 
believe that such insolvency existed. 

2. L. owned the furniture in a hotel, upon 
which furniture he had given chattel mortgages 
to S., the owner of the hotel as security for the 
rent of the hotel. L. becoming insolvent, exe- 
cutions were levied on such furniture under 
judgments recovered after the giving of such 
mortgages. Subsequently, L. was adjudged a 
bankrupt, and his assignee in bankruptcy 
brought this si it against S. and the execution 
creditors, to set aside the mortgages and the 
judgments and to have avrarded to him the pro- 
ceeds of the furniture. The court set aside the 
mortgages, but awarded the proceeds of lie fur- 
niture to the execution creditors. 

3. Liens by execution upheld as valid, as 
against an assignee in bankruptcy of the debtor, 
where the judgments were for just debts, due 
and payable, and were obtained not only without 
the slightest aid or concurrence of the debtor, 
but generally in spite of his active and unjusti- 
iiable opposition. 

4. Under the statute of New York in regard 
to the filing of chattel mortgages (Laws N. Y. 
1833, p. 402, c. 279, § 2; Act April 29, 1833), 
where the mortgagors in a chattel mortgage re- 
sided in Westchester county, and not in the city 
of New York, and the mortgage was filed in the 
latter place, and not in the former: Meld, that 
the mortgage was void as against creditors of 
the mortgagor, represented by his assignee in 
bankruptcy. 

[Cited in Crampton v, Jerkowski, 2 Fed. 493.] 

5. Under section 3 of the same act. in regard 
to the refiling of a copy of the mortgage, "to- 
gether with a statement exhibiting the interest 
of the mortgagee in the property thereby claimed 
by him by virtue thereof," a statement in re- 
gard to a mortgage given as security for rent 
to accrue on a lease of real estate, merely said: 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 

2 [Reversed in 101 U. S. 731.] 
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I "I hereby certify that the lease within referred 
to still exists in full force, and the interests of 
the parties, and my interests, thereunder remain 
unchanged, except so far as the same have been 
altered by the payment of rent accrued:" EM, 
that such statement was insufficient. 

6. The mortgage, a copy of which was refiled 
with such statement, described the property it 
covered by referring to a schedule annexed to 
It, and a copy of such schedule was refiled with 
the copy of the mortgage. The schedule de- 
scribed the property only as the goods and chat- 
tels described in a prior mortgage made by the 
mortgagors to the mortgagee, and in the sched- 
ule thereto attached, and filed in a certain office 
at a certain date, and all other goods and chat- 
tels m a certain building: Eeld, that, under sec- 
tion 3 of said act, such description of the prop- 
erty was not a sufficient statement of the prop- 
erty remaining subject to the mortgage at the 
time of such refiling. 

7. The lessees having agreed by the lease to 
give to the lessor, as security for the accruing 
rent, a chattel mortgage, and to renew and ex- 
tend it, from time to time, "as shall be necessary 
to effect that purpose," and that such mortgage 

shall be a continuing lien and security for the 
payment of such rent," and the mortgages given 
being held void as against creditors: Rdd, that 
such agreement in the lease did not secure to 
the lessor, aside from a lien by a valid mortgage, 
any lien as against other creditors who were in 
a condition to contest his lien. 

8. The mortgage being void as to creditors, 
no title to the mortgaged property passed to the 
mortgagee by reason of a failure to pav the rent, 
so as to cut off any right creditors would other- 
wise have to contest the mortgage. 

9. Eeld, also, that this action was well brought 
by the assignee in bankruptcy, and could be 
maintained (1st), because, by section 35 of the 
bankruptcy act of March 2d, 1867 (14 Stat. 534), 
he is expressly empowered to bring an action 
to recover property fraudulently conveyed by the 
bankrupt; (2d), that, there being creditors who 
had liens on the personal property covered by the 
chattel mortgages, the assignee might maintain 
the action as renresenting them, although he 
denied the validity of their liens; and (3d), that, 
the assignee having an unquestioned standing 
in court as to a portion of the fund, it is proper 
that all the trust fund, and the conflicting claims 
to it before the court, and which must ultimatelv 
be decided by it, should be passed upon in this 
suit. 

[This was a bill in equity by John H. 
Piatt, assignee in bankruptcy of Simeon Le- 
land & Co., against Alexander T. Stewart 
and others. For a hearing on the subject of 
compensation of sherifip, see Case No. 11,221.] 

Dennis McMahon, for plaintiff, 
Henry E. Davies, for St-ewart. 
Alexander H. Dana, for Miller & Conger. 
John J. Thomasson, for Oechs & Co. and 
Batjer & Co, 



HUNT, Circuit Justice. On the 24th of 
March, 1871, a petition in bankruptcy was 
presented by George F. Bellows, a cred- 
itor, praying for an adjudication of bank- 
ruptcy against Simeon Leland & Co., a firm 
composed of Simeon Leland, Charles Leland, 
and Warren Leland. On the 1st of April 
following, the adjudication was made as 
prayed for. 

S. Leland & Co. had, for several years, been 
the keepers of the Metropolitan Hotel, in the 
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city of New York, under a lease from Alex- 
ander T. Stewart, and used and owned In 
the said hotel a large amount of furniture 
and other property. At the time of the bank- 
ruptcy, they were holding under a lease to 
expire on the Ist of May, 1871, at an annual 
rent of $79,186, payable monthly on the first 
day of each month- The lease under which 
the Lelands carried on the hotel was dated 
April 30th, 1867, and contained the followlag 
provision: "And upon further condition, that 
the parties of the second part shall, simulta- 
neous with the execution and delivery there- 
of, execute and deliver to the party of the 
first part a first mortgage and lien upon aU 
the furniture and chattels of every kind now 
contained in said hotel, and used by the par- 
ties of the second part for hotel purposes, 
and which mortgage or lien shall be a securi- 
ty for the payment of the rent hereby reserv- 
ed; and, on any default in the payment of 
such rent according to the terms of this in- 
stnunent, the party of the first part may at 
once proceed to foreclose said mortgage or 
lien, and collect the amount of such rent 
from the sale of the property described or re- 
ferred to in said mortgage or lien; and also 
upon the further condition, that the said par- 
ties of the second part shall, every year dur- 
ing the said term, and within thirty days 
prior to each 30th day of April therein, ex- 
ecute and deliver to the party of the first 
part a renewal of said mortgage or lien, and 
also an additional mortgage, which shall be 
a first lien, from the day of delivery thereof, 
upon all the additional furnitm*e and chat- 
tels of every kind then contained in said 
hotel, and used by the parties of , the second 
part for hotel purposes, and not covered by 
the said first mortgage, and, on any default 
in the payment of the rent hereby reserved, 
the party of the first part may proceed to 
foreclose such mortgages and collect the 
amoimt of such rent remaining unpaid, from 
the sale of the property in said mortgages 
described or referred to; and if, at any time 
during such term, the said parties of the 
second part shall fail or neglect to so ex- 
ecute and deliver to the party of the first 
part any such renewal, or additional mort- 
gage or lien, then, and in such case, it is 
hereby expressly and mutually covenanted 
and agreed by and between the parties here- 
to, that the yearly rent reserved hereby shall 
thereafter be and become due and payable 
in advance on the fixst day of May in each re- 
maining yearof theterm hereby demised, and 
the mortgage or mortgages held by the party 
of the first part at any time during the term 
hereby demised may be resorted to for the 
collection of the rent which shall at any time 
become due and be unpaid hereunder, whether 
payable in advance or otherwise, and, to that 
end, said mortgage or mortgages shall be a 
continuing lien and security for the payment 
of the rent hereby reserved." In performance 
of the covenants of this lease, on the 30th of 
April, 1S67, the lessees executed to Mr. 



Stewart a chattel mortgage, covering all the 
furniture in said hotel, of which an inventory 
was annexed, to secure the payment of the 
rent resei-ved. The inventory purported to 
give, in detail, a statement of the furniture 
in every room in the house. This mortgage 
was filed on the 2d of September, 1867, in 
the office of the register of deeds of the city 
and county of New York. Other mortgages, 
or copies, were made and filed April 30th, 

1868, and June 22d, 18G9, to which it is not 
necessary partieularly to refer. A chattel 
mortgage between the same parties, and for 
the same purpose, dated April 30th, 1S69, ac- 
knowledged August 2d, 1869, was filed on the 
4th of August, 1869. It is upon this mort- 
gage, and its renewal, filed July 8th, 1870, 
that the questions respecting the validity of 
the mortgage security arise. 

The chattel mortgage dated April 30th, 

1869, purports to transfer "all the household 
and hotel furniture and chattels belonging 
to us, and aU other goods and chattels men- 
tioned in the schedule hereto annexed, and 
now in the building known as the Metro- 
politan Hotel, * * * to have and to hold," 
&c. The schedule referred to was as follows: 
"Schedule referred to in the within chattel 
mortgage^AU the goods and chattels de- 
scribed in, and referred to in, a certain chat- 
tel mortgage, dated April 30th, 1867, made 
by us to said Stewart, and also in the sched- 
ule attached thereto, filed in the register's of- 
fice of the city of New York, on or about 
September 2d, 1867, together with all other 
household or hot^ furniture, goods or chat- 
tels, of every description, belonging to us, 
and now in or upon the buildiag known as 
the Metropolitan Hotel, on Broadway, Prince 
and Crosby streets, in the city of New York." 
On the 8th of July, 1S70, a copy of this mort- 
gage, with the schedule attached, was filed 
in the oflB.ce of the register of the city of 
New York, and upon such copy was endorsed 
the certificate following: "I hereby ceitify 
that the lease within referred to still exists 
in full force, and the interests of the parties, 
and my interests, thereunder remain un- 
changed, except so far as the same have been 
altered by the payment of rent accrued. Dat- 
ed New York, July 8th, 1870. Alex. T. Stew- 
art." On the 1st of July, 1870, the lessees 
failed to pay the rent due on that day, and, 
from that time until their banki'uptcy, were 
in arrear, never thereafter paying the rent 
when due. On the 8th of July, 1870, the date 
of the last refiling, the amount in arrear was 
?32,99415. At the time of executing these 
mortgages and the renewals, the mortgagors, 
and each of them, were residents of towns in 
the county of Westchester, New York, and 
neither of them was a resident of the city 
of New York. The question of the lien secur- 
ed by the lease, and the questions arising up- 
on the chattel mortgages, will be considered 
hereafter. 

On the 24th of January, 1871, a deed of 
two houses and lots on Crosby and Jersey 
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streets, in the city of New York, executed by- 
Charles Leland, was delivered to Mr. Stewart. 
There was then rent in arrear to the amount 
of §61,00143. Houses, numbers 137 and 139 
Prince street, were conveyed by Charles Le- 
land to Mr. Stewart, by deed acknowledged 
on the 13th of February, 1871. The Thomas 
farm was conveyed to Mr. Stewart by Ellen 
Leland, by deed acknowledged on the 4th of 
February, 1871. The validity of these con- 
veyances, and of the chattel mortgages to 
Mr. Stewart, is impeached by the assignee. 

I will consider, first, the questions aiusing 
upon the conveyances of the real estate. The 
assignee insists that these pieces of property 
were conveyed by the bankrupts, or caused 
by them to be conveyed, to Mr. Stewart, 
within four months preceding ineir bankrupt- 
cy, by way of an unlawful preference to him 
on account of a large indebtedne^ for rent 
of the Metropolitan Hotel, and in fraud of 
the provisions of the bankrupt act The con- 
veyances wex'e, confessedly, made within the 
four months specified. The title of the two 
houses and lots on Crosby and Jersey streets 
was in Charles Leland. The property was 
encumbered to 88,000, and was worth $30,- 
000. Its net value was $22,000. This proper- 
ty Avas in fact owned by the firm, but was 
kept in the name of Chai'les, who was a 
single man. The purpose is a matter of some 
doubt The Thomas farm, in TVestchester 
county, stood in the name of Warren Le- 
land's wife, but was, in fact, owned by him. 
This farm was of the value of $27,500, and 
was encumbered to §8,000, its net value be- 
ing $19,500. 

The questions to be determined are: (1) 
Were the Lelands in an insolvent condition 
when these conveyances were made? (2) 
Had JMr. Stewart, or his agent, Mr. Hilton, 
reasonable cause to believe them to be thus 
insolvent when the conveyances were taken? 

On the first point, it is shown that the 
debts proven in bankruptcy against the firm 
of S, Leland & Co. amounted to $286,000, 
and the debts against Leland Brothers, (Wai-- 
ren and Charles,) to $181,106. The debts 
proved against Warren Leland, individually, 
amounted to $104,139, but the assignee states 
that he had not then determined whether 
they were valid claims. The assignee also 
testifies that he has received nothing from 
the estate of S. Leland & Co., not even 
enough to pay his expenses, and that, in his 
opinion, after paying prior liens and incum- 
brances, there will be nothing left for the 
payment of the general creditors of S. Le- 
land & Co. So far as it appeal's, the value 
of the real estate conveyed to Mr. Stewart, 
and the proceeds of the sale of the furniture, 
hereafter to be considered, are the sole sub- 
jects of value that belonged to the estate, 
and these are the subjects of contention be- 
tween conflicting incumbrancers. For the 
general creditor, there appears to be nothing 
to contend about 

The debt to Mr. Stewart for rent, as has 



been stated, was about $60,000 when the 
deeds were taken. This debt Mr. Stewart 
required to be paid, and he avers, in his an- 
swer, that he refused to treat for an exten- 
sion of the lease of the hotel, "(which would 
expire on the 1st of May, 1871), until this 
debt was paid in whole or in part. Warren 
Leland testifies that Mr. Stewart said he 
must he secured in the rent before he could 
talk about a new lease. 

The testimony of Warren Leland indicates, 
that for months previous to their bank- 
ruptcy, the firm had been engaged in a strug- 
gle to maintain itself. The stx-uggle was 
manful and commendable. The question is, 
whether, in January and February, 1871, it 
had not become a desperate one. He says, 
that as early as in the October previous, 
they had not money enough to pay their 
notes and checks, hardly enough to pay the 
running expenses of .the hotel, which was 
constantly losing money; and that, when he 
came from Saratoga, in October, he found 
checks out which they could not meet, and 
checks and notes held over, which they could 
not get up. This, he says, continued to their 
bankruptcy. The firm had been frequently 
sued before this time, and had employed 
counsel to put in defences, for delay. One 
or two bankruptcy proceedings had been 
commenced against them, which they had 
disposed of by paying the debts. The rec- 
ord shows numerous judgments recorded 
against S. Leland & Co. Thus, $1,817, on 
two notes, one of them dated July 9th, 1870, 
one dated November loth, 1870— suit com- 
menced Febx'uary 20th, 1871; also, $2,678 36, 
February 24th, 1871, on a note due Decem- 
ber 1st 1870, to which the delay of an an- 
swer had been interposed; also $801 01, 
February 7th, 1871, on a note due Decem- 
ber 27th, 1870, summons served January 
14tli, 1871; also, a judgment October, 1867, 
for $5,301 03, appealed, and judgment for 
costs on afiirmance, and upon the original 
and the additional judgment executions were 
outstanding; a judgment $1,089 15, March 
14th, 1871, on a note dated July 9th, 1870, 
suit commenced January 4th, 1871, answer 
struck out as sham and frivolous; a judg- 
ment ?2,18S 62, March 14th, 1871, answer 
struck out Februai-y 6th, 1871, as sham and 
frivolous; a judgment, $1,311 99, February 
8th, 1871, answer struck out February 6tli, 
1871, as sham and frivolous; a judgment, 
November 12th, 1868, $676 94, for damages 
to a guest in loss of property, judgment af- 
firmed by the court of appeals— executions 
issued upon both judgments before January 
1st, 1871. Ten pages of the record ax-e oc- 
cupied in setting forth the record of suits 
and judgments, of which the above are 
specimens. In nearly all the eases the debts 
had become payable, and payment was neg- 
lected and refused, before January 23d, 1871. 
Mr. Leland's evidence shows that such re- 
fusal proceeded from inability to pay, and 
that they resorted to the usual expedient of 
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insolvent debtors, to wit, sham and frivolous 
defences, to procure delay. He sliows, also, 
that numerous sheriffs' officers were quar- 
tered upon him, eating up his substance. 

Evidence is given of the hope and expecta- 
tion of the Lelands to sell their furniture, 
and an extension of their lease, to Mr. Bis- 
ley, for $175,000. This expected sale was 
based upon a renewal of their lease for four 
years from May 1st, 1871. This renewal 
they never obtained, and, of course, it never 
became a proper subject of estimated value, 
as property. There was no reason to sup- 
pose that Mr. Risley would buy their furni- 
ture, unless he could also obtain an extended 
lease. If he had so desired, he could have 
accomplished it by attenduag the sale that 
was soon afterwards made. This furniture 
was estimated by one skilful man at $90,000, 
and by another at §47,000, and actually 
brought, at a sale expensively advertised and 
carefully conducted, the sum of $43,469 31. 
I think there can be no doubt, that, in Janu- 
aiT and February, 1871, the firm of S. Le- 
land & Co. was irretrievably and hopelessly 
insolvent. 

The next question is— Had Mr. Stewart, or 
his agent, Mr. Hilton, reasonable cause to be- 
lieve that this insolvency existed, when the 
deeds hi question were taken ? The evidence 
is so voluminous that I do not undertake to 
state it, but content myself with a statement 
of results. 

I cannot avoid the conclusion that Mr. 
Stewart and Mr. Hilton were more than will- 
• ing to take this real estate in payment of the 
rent It had accumulated to a very large 
amount. It was impossible for the Lelands 
to pay it except with this property. This 
real estate and the furniture mortgaged to 
:Mr. Stewart constituted eveiything of value 
that they possessed. Their business was 
much depressed. They exhibited to Mr. 
Stewart and his agent a statement showing 
the falling ofE of their business to the extent 
of from §8,000 to $10,000 per month. The 
men who drank wine and indulged in ex- 
travagant expenditures, they said, did not 
now stop at the Metropolitan Hotel, but went 
further up town. To sell their furniture 
would be to end their business, and cut ofE 
all future payments. That these men were 
supposed to "live in palaces, and to drive 
four in hand," as Mr, Hilton states, would, 
under such circumstances, commend them to 
the favor of a prudent practical man like 
air. Stewart, is not to be credited. If this 
idea induced Mr. Hilton to omit all inquiry, 
and to believe them to be rich, it is to be ob- 
served, that Mr. Stewart nowhere confirms 
or approves this suggestion. His practical 
sagacity would scarcely permit it. 

Thex*e were but two modes to be adopted 
by Mr. Stewart— Fii-st, to give indulgence, re- 
lying upon the security of his chattel mort- 
gage; second, to obtain payment by means 
of the real estate. The result has shown, 
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what any sagacious man well knows, that a 
chattel mortgage is the most precarious and 
uncertain of all securities for the payment of 
money. As a security upon property which 
wears out, which may suddenly disappear, 
and which is subject to more legal niceties 
than almost any other legal document, a - 
chattel moi-tgage is seldom resorted to ex- 
cept in the absence of all other possibilities. 
I should be much smrprised to learn that Mr. 
Stewart had ever, during his active business 
life, lent money on the security of a chattel 
mortgage, or received it for any purpose, 
when other security could be obtained. Le- 
land testifies that Mr. Stewart stated to him 
that he did not consider the mortgage se- 
curity as sufficient 

The manner in which this negotiation for 
the extension of the lease to the Lelands was 
conducted, is worthy of remark. A termina- 
tion of the lease was fatal to the Lelands. 
They so understood it The sale of the fur- 
niture could be well made with such exten- 
sion, not at all without it A threatening 
letter is written, requiring payment or that 
a lease will be made to other parties. This 
is done by Mi*. Stewart's direction. A nego- 
tiation goes on in several interviews. Terms 
are discussed, varying from §52,000 per year 
to §70,000, as the rent but nothing is decid- 
ed. Mr. Stewart refuses to accede to any 
terms until the back rent is paid— in whole 
or in part, as he says— secured in the whole, 
as Warren Leland says. The inference from 
Mr. Stewart's testimony is, that this was not 
a preliminary condition, but, in his answer, 
he expressly so states, and Warren Leland 
testifies to the same purport The only 
source from which such payment can be 
made or security given, is this real estate. 
The hope of the renewal was held out to the 
Lelands, until a conveyance was obtained of 
this property. The negotiation was then ter- 
minated with little ceremony, by the execu- 
tion of a lease to Mr. Tweed. There is 
strong reason to think, both that Leland 
never would have conveyed this property 
except in the confidence that his lease would 
be renewed by Sir. Stewart, and that Mr. 
Stewart fully understood this expectation. 
It was the effort of a struggling debtor to 
obtain favor, and of a fearful creditor to ob- 
tain security. 

Again, it may be asked, why did Mr. Stew- 
art receive these conveyances? He testifies 
that he did not want the property, but he 
wanted the money for his rent The Le- 
lands, on the contrary, did want the New 
York propei-ty, as it was adjoining the hotel 
they occupied, and a convenient auxiliary to 
it No property was ever before taken in 
payment of rent by Mr. Stewart from the 
Lelands. Why, then, did ISlr. Stewart take 
this real estate? The alleged reason of sav- 
ing expenses of search, brokerage and com- 
mission, if a sale should be made by Leland, 
and the money paid, is scarcely a good one. 



PLATT (Case No. ll,220j 



If it -was a purchase, a search would cer- 
tainly be made "by any prudent man, and it 
must be done through the means of a pro- 
fessional agent No careful man would 
make a purchase for which he paid §43,000, 
except after an examination of title. The 
■ fact that no examination of title and no 
search was made, and that the party did 
not think the propexty worth the sum asked 
for it, goes strongly to show that the grantee 
was desirous to obtain the property on "any 
terms, and was willing to take the risk of 
incumbrances. This is not an indication of 
a bona fide purchase. 

Mr. Leland testifies that he told Mr. Hilton, 
at the interview at his house, that suits were 
being pressed against him, that Hilton asked 
if Fitch, the counsel, could keep them off, 
and Leland said that he could. This is de- 
nied hj Mr. Hilton. The three Lelands 
agree in the genei-al character of these state- 
ments. 

Mr. Stewart and Mr. Hilton testify that 
they had no doubt of the responsibility of the 
Lelands at this time. They both knew, how- 
ever, that the Lelands were largely in arrear 
for rent, and Mr. Stewart directed Mr. Hil- 
ton to write them oflacially in regard to it 
Mr. Stewart states that he was anxious to 
collect the rent, and more than once directed 
Mr. Hilton to look after it He states that 
he did not wish to make the purchase, but 
Mr. Hilton advised Mm to make it and told 
him that he might as well accommodate them 
by making the purchase. 

It requures some confidence to suppose that 
JXr. Stewart was willing to take, from a sol- 
vent debtor, property that he did not want, 
in payment of a good debt and for the pur- 
pose of accommodating his debtor. Business 
men who act upon this principle seldom suc- 
ceed in making large fortunes. It is difficult 
to suppose that Mr. Hilton gave this advice, 
or that Mr. Stewart acceded to it 

Mr. Stewart states that he made no person- 
al inquiries as to the Lelands' responsibility, 
and had no personal knowledge of suits 
against them, and that he left everything to 
Mr. Hilton. Mr. Hilton testifies that he be- 
lieved the Lelands to be in a "splendid" con- 
dition, and that he gave Mr. Stewart a "glow- 
ing account" of their affairs. The examina- 
tion and the cross-ecsamination of each of 
these witnesses is very protracted. Without 
impeachment of their veracity, it may be 
doubted whether their evidence is equal in 
weight to the direct testimony given, and to 
the circumstances of the ease, to the contrary. 
This case was but one of the many large 
transactions in which those gentlemen were 
engaged, and of much less importance to them 
than to the Lelands. To the latter it was 
everything, and they may be expected to pos- 
sess a more accurate recollection respecting it 
than others. In the present controversy they 
have no possible interest 
I am of the opinion that both, Mr. Stewart 
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and jMt. Hilton had the reasonable cause to 
believe the Lelands insolvent required by 
law, and that Mr. Stewart is chargeable with 
such knowledge. 

The questions upon the furniture in the Met- 
ropolitan Hotel, and the claims upon it are 
next to be considered. The circumstances in 
regard to the chattel mortgages upon this 
property, given to Mr. Stewart, have been ful- 
ly stated, and will be referred to as may be 
necessary. On the 24th of January and the 
3d of Febiniai-y, 1871, Oechs & Oo. had ob- 
tamed judgments against S. Leland & Co. to 
the amount of §5,044 12, and issued execu- 
tions thereon, which were levied upon this 
same hotel property. These judgments were 
obtamed in spite of the strenuous opposition 
of the bankrupts. On the 17th of February 
and the 16th of March, 1871, Batjer & Co. ob- 
tamed judgments against S. Leland & Co. for 
$3,035 90, and issued executions thei-eon, 
which were levied on this hotel furniture. 
These levies were made before the filing of 
the petition in bankruptcy. Miller & Conger 
aJso obtained six judgments against the same 
firm, upon five of which, amounting in the 
aggregate to ?4,567 08, executions were is- 
sued and levied upon the hotel furniture, 
shortly before the petition in bankruptcy was 
filed. In March, 1871, to avoid the injury to 
result from the action of the conflicting claim- 
ants, the bankrupt court issued to the mar- 
shal a warrant directing him to take posses- 
sion of the hotel furniture, to sell it at public 
auction, and to bring the proceeds into court, 
to be kept until the further order of the court. 
This was done, and the proceeds of such sale, 
being a net sum of $26,867 29, ai-e now in 
court, and represent the subject of this contro- 
versy respecting the hotel furniture. Mr. 
Stewart claims the proceeds by virtue of his 
chattel mortgage, and the renewal thereof, 
and by virtue of the provisions of the lease, 
already set forth. Miller & Conger and the 
other judgment creditors claim the same by 
virtue of their execution levy upon the prop- 
erty, existing when it was taken from the 
sheriff's possession by order of the bankrupt 
court, upon its warrant to the marshal. The 
assignee claims that all the liens and claims 
above mentioned are invalid under the bank- 
rupt act and that each of them is superseded 
and overridden by the title of the assignee 
in banliruptcy. 

(1.) As to the judgments and executions 
specified. I refer to them first as their con- 
sideration will be brief. They were adjudged 
by the district court to be invalid. This judg- 
ment was founded upon a consideration of the 
casejjf Buchanan v. Smith, 16 Wall. [83 U. 
S.] 277. The construction generally given to 
that case, when this judgment was rendered, 
was much modified by the subsequent case 
of Wilson V. City Bank, 17 Wall. [84 U. S.] 
473. If that case had been before the learned 
judge who decided the present one in the dis- 
trict court, I do not doubt that he would have 
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held, as I do, that these judgments are valid, 
and the executions valid liens upon the prop- 
erty seized. They were for just dehts, due 
and payable, and the judgments were ob- 
tained not only without the slightest aid or 
concurrence of the debtors, but generally in 
spite of their active and unjustifiable opposi- 
tion. See, also. Cook v. Tullis, 18 Wall. [85 
U. S.] 332; Tiffany v. Boatman's Institution, 
Id. 376. 

(2.) As to the chattel mortgages. Was the 
chattel mortgage of Mr. Stewart, and its re- 
newal of July 8th, ISTO, valid, so far as to 
give him a lien upon the hotel property in 
preference to an execution creditor or a bona 
fide purchaser? The statute of New York by 
which this subject is governed was passed 
April 29th, 1833, and is as follows (Laws N. 
Y. 1833, p. 402, e. "279): 

"Section 1. Every mortgage, or conveyance 
intended to operate as a mortgage, of goods or 
chattels, hereafter made, which shall not be 
accompanied by an immediate delivery, and 
followed by an actual and continued change 
of possession, of the things mortgaged, shall 
be absolutely void as* against the creditors 
of the mortgagor, and as against purchasers 
and mortgagees in good faith, unless the 
mortgage, or a tme copy thereof, shall be filed 
as du*ected in the succeeding section of this 
act, 

"Sec. 2. The instruments mentioned in the 
preceding section shall be filed in the sev- 
eml towns and cities of this state where the 
mortgagor therein, if a resident of this state, 
, shall reside at the time of the execution there- 
^ of, and, if not a resident, then in the city or 
town where the property so mortgaged shaE 
be at the time of the execution of such instru- 
ment. « * * * 

"See. 3. Every mortgage filed in pursuance 
of this act shall cease to be valid, as against 
the creditors of the person making the same, 
or against subsequent purchasers or mortga- 
gees in good faith, after the expiration of one 
year from the filing thereof, unless, within 
thirty days next preceding the expiration of 
the said term of one year, a true copy of such 
mortgage, together witli a statement exhib- 
iting the interest of the mortgagee in the 
property thereby claimed by him by virtue 
thereof, shall be again filed in the office of 
the clerk or register aforesaid, of the town 
or city where the mortgagor shall then re- 
side." 

It is objected, in the present case {1st) that 
these mortgages and renewals were all filed 
in the oflace of the register of the city and 
county of New York, and that none of them 
were filed in the towns of New Rochelle or 
Mount Vernon, in Westchester county, where- 
as the mortgagors were all residents of the 
state, and residents of the towns in West- 
chester county named, and none of them were 
residents of the city of New York; (2d) that 
the last two mortgages are defective in not 
■having a suflacient specification of the prop- 
erty embraced, the reference to a schedule 
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filed in 1S67, and of property which was con- 
tinually wearing out and being replaced, not 
being sufficient; (3d) that there is, in the re- 
newal of July 8th, 1870, no sufficient state- 
ment either of the property remaining subject 
to the mortgage or of the interest of the mort- 
gagee in it, that is, of the amount of his 
mortgage debt. 

The first and the third of these objections- 
I consider valid ones. As to the omission to 
file in the proper office, the case is quite plain. 
It is proved, beyond question, that the resi- 
dence of the mortgagors was in Westchester 
county. The peremptory condition, therefore, 
of the statute, by which alone validity is giv- 
en to the mortgage, is wanting. In its ab- 
sence, the statute declares that the mortgager 
shall be absolutely void. This proof must bef 
affirmatively made by the mortgagee, and, in: 
a case where there was no evidence of the resi- 
dence of the mortgagor, the mortgage was 
held to be void. Smith v. Jenks, 1 Denio, 
580. If there be an erroneous recital, in the 
mortgage, of the residence of the parties, it 
does not relieve the case. It might operate- 
as a waiver or an estoppel as to the mort- 
gagor; but, the statute was enacted for the 
benefit of ci'editors, and no agreement of the 
debtor can estop them or control their rights. 
Chandler v. Bunn, Lalor's Supp. 167. The 
statute has imposed a rigid and unbending 
condition, to wit, a filing in the place where 
the mortgagor actually resides, as a prelimi- 
nary to the validity of the mortgage. Wheth- 
er this condition is wise or otherwise, wheth- 
er convenient or difficult of performance, is 
not for the courts to say. The statute exacts 
it, and the courts must see tliat it is per- 
formed. 

The schedule and the specification in the re- 
newal of July 8th, 1870, are insufficient under 
the statute. It is required, that, upon such- 
renewal, to continue the mortgage in force^ 
there shall be filed a "true copy of such mort- 
gage, together with a statement exhibiting: 
the interest of the mortgagee in the property 
thereby claimed by him by virtue thereof.'* 
This statement is intended to supply the place 
of a new mortgage. It might be difficult to 
obtain a new mortgage at the end of a year. 
There would be no obligation on the part of 
the mortgagor to execute it, and no necessaiT 
inducement to him to do so. A convenient 
substitute, and one within the control of the 
creditor, was given by the section we are con- 
sidering, and this substitute should contain all 
the essentials of an original mortgage. It 
should show, especially, what was the proper- 
ty thus subjected, and what was the amount 
claimed to be an incumbrance upon it. Thg 
detailed schedule is an important part of the 
mortgage, essential to be presented to an in- 
quiring creditor. This creditor is entitled to- 
have it presented in the renewal equally as in- 
the original. No one wouTu contend that the 
requirement to refile "a copy" of the mort- 
gage would be complied with by .giving & 
skeleton of its contents and making further 
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reference to the original filed a year previous- 
ly. The schedule is a part of the mortgage, 
and the rule is the same as to it. 

Again, the specification on the refiling says: 
^*I hereby certify that the lease -within re- 
ferred to still exists in full force, and the in- 
terests of the parties, and my interests, there- 
under remain unchanged, except so far as the 
;same have heen altered by the payment of 
rent accrued." What information does this 
statement give to a creditor who should seek 
to ascertain the extent of Mr. Stewart's in- 
•eumbrance? It simply informs him that the 
lease still exists. It does not inform him that 
there is ?32,994 15 of rent due and unpaid, 
and which Mr. Stewart claims to be secured 
by the mortgage. It leaves him to infer that 
the rent has been paid promptly as it accrued. 
The latter would he the legitimate inference, 
while, in fact, the sum ment/oued was in ar- 
rear. Ely v. Carnley, 19 N. Y. 496; Van 
Heusen v. Radeliff, 17 N. Y. 580. Grover, J,, 
says, in the first case: "It is important to 
creditors to know the amount of liens as well 
as their existence. Hence, the act requires 
the filing of the instrument or of a true copy. 
A compliance with the act will give the cred- 
itor full information as to the property mort- 
gaged, the amount of the debt or condition of 
the mortgage, and to what extent the propei'- 
ty can be made available for the payment of 
his debt. When the paper fails to accom- 
plish these purposes, it faUs short of the re- 
quirement of the statute. * * * When a 
judgment creditor claims the property, in hos- 
tility to the mortgagee, the inquiry is— has the 
mortgagee complied with the statute?— if not, 
the statute makes his mortgage void. The 
•cause of the omission is wholly immaterial, 
whether by accident or design." 

I hold, therefore, that Mr. Stewart has no 
lien upon the proceeds of the sale of the hotel 
furniture, by virtue of his chattel mortgages. 

(3.) As to the lien given by the lease. Much 
learning is found in the brief of the counsel 
for Mr. Stewait on this point. He strenu- 
ously insists that the lease contains in itself 
what amoimts to a lien on the hotel furni- 
ture; and, again, that, if there has been a 
failure to perfect a lien, a court of equity will 
carry out the agreement of the parties, and 
give the lien agi-eed by them to be given. 

The doctrine is certainly true, that, where 
paities have agreed to give a lien upon 
specific property, but have neglected it en- 
tirely, or have done it imperfectly, equity 
will, in many cases, carry out the agreement, 
and cause to be done what the parties agi'eed 
should be done, and what ought to be done. 
What is the agreement of the lease in re- 
gard to a lien or security for the rent? It is, 
in effect, that the Lelands will give to Mr. 
Stewart a chattel mortgage on their furni- 
ture for such security, and will renew and 
■extend the same, from time to time, as shall 
be necessary to effect that purpose. There 
is no agreement that he shall have a lien ex- 
cept in this form. It is agreed to execute "a 



first mortgage and lien upon all the furni- 
ture," "which mortgage or lien shall be a 
security for the payment of the rent," and, 
"on any default in the payment of such rent 
according to the terms of this instrument," 
the party "may at once proceed to foreclose 
said mortgage or lien." It is then provided, 
that, within thirty days prior to its expira- 
tion, the party shall execute "a renewal of 
said mortgage or lien, and, also, an addi- 
tional mortgage, which shall be a first lien" 
"upon all the additional furniture." If the 
paxty fails "to so execute and deliver" "any 
such renewal or additional mortgage or lien," 
the rent shall become payable in advance. 
"Said mortgage or mortgages shall be a con- 
tinuing lien and security for the payment of 
the rent hereby resei-ved." The expressions 
"mortgage" and "lien" are manifestly syn- 
onymous. The one is a repetition of the 
other in a new foi-ra. The tenor of the ar- 
ticle and the detail of manner show that the 
lien intended to be secured was by the means 
of a chattel mortgage, and that the lien de- 
rived from such an instrument should be at 
all times "kept up." Accordingly, the article 
concludes: "And, to that end, said mortgage 
or mortgages shall be a continuing lien and 
security for the payment of the rent hereby 
reseiTed." 

As against his debtoi-s, Mr. Stewart has an 
equity which could be enforced, to apply the 
property or its proceeds, which occupy the 
position of the property, to the payment of 
his debt. He has not the lien of a vendor, 
if such could here exist. He has not the 
equity of a seller and former owner of the 
property. In what resi>ect can his equity be 
distinguished from that of any prior mort- 
gagee of a personal chattel, whose mortgage 
or its renewal is defective? A manufacturer 
sells a coach from his shop for $1,000, and 
takes a chattel mortgage to secure the pay- 
ment of the purchase price. His equity to 
have his money, and to have it from the 
property sold, may be conceded. But he 
places his security in a specific form of writ- 
ing, as to which the statute declares that it 
shall be void unless certain conditions are 
complied with. If he fails to comply with 
them, his legal and his equitable security 
fail together. He has embodied his equity in 
the form of a legal document, and he must 
stand upon the security thus chosen. If his 
vendee gives another mortgage to a creditor, 
who complies with the statutory require- 
ments, or if a creditor obtains judgment 
against him and levies his execution upon 
the coach referred to, no plea of a prior eq- 
uity will avail the seller. His claim is post- 
poned to that of the other creditor. It is not 
necessaiT to cite cases to sustain this posi- 
tion. In the view I take of this branch of 
the case, Mr. Stewart has not, and never had, 
a lien upon the hotel furniture or its pro- 
ceeds, which would avail him against other 
creditors in a condition to contest it. 

The considerations last mentioned furnish 
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an answer to the suggestion, that, by the non- 
payment of the rent according to the terms 
of the chattel mortgage, the mortgage he- 
came forfeited and the title to the property 
became absolute in Mr. Stewart. It is not 
necessary to examine the elaboiute legal ar- 
gument on this point, or to refer to the au- 
thorities. As against creditors and pur- 
chasei-s, Mr. Stewart had no moii;gage. The 
statute condemns his security as "absolutely 
void." No language can be more explicit. 
No title by forfeiture can pass by or through 
an instrument which has not, and could never 
have had, a legal existence. Ely v. Carnley, 
Id N. y. 498. To hold that the title to per- 
sonal property becomes absolute in the mort- 
gagee upon failure to comply with the terms 
of the mortgage, La the sense that a subse- 
quent purchaser or execution creditor can- 
not contest the first mortgage, would work 
an absolute nullification of the statute of 
1833. By subjecting the property to the lien 
and claim of subsequent parties, the statute 
emphatically declares that the title is not ab- 
solute in the first mortgagee. Ely v. Carn- 
ley, supra. 

The further question remains, of the right 
of the assignee t.o maintain this action. Mr. 
Stewart's counsel contends, that the assignee 
does not represent the creditors but the bank- 
inipt only, and that, if his client's title is de- 
fective, the assignee cannot impeach it. 

As to the right of the assignee to maintain 
an action to recover back the value of the 
real estate conveyed to Mr. Stewart by the I 
Lelands, fhe case is provided for by the first 
clause in section thirty-five of the bankrupt 
act It is there enacted, that, if any person, 
being insolvent, with a view to give a pref- 
erence to a creditor, shall make any payment 
or conveyance of any part of his property, 
such creditor having reasonable cause to be- 
lieve such person to be insolvent, and that 
such payment or conveyance "is made in 
fraud of the provisions of this act," "the 
same shall be void, and the assignee may re- 
cover the property or the value of it from the 
person so receiving it" It has been shown 
already, that S. Leland & Co. were insolvent 
in January and FebmaiT, 1871, in which 
months the deeds of the real estate were de- 
livered to Mr. Stewait. Their insolvency was 
complete. It was hopeless and irretrievable, un- 
less they could obtain from Mr. Stewart that 
to which they had no legal right, and which, 
in fact, they did not obtain— a four years' 
Tenewal of the lease of the Metropolitan Ho- 
tel. Knowing this to be their condition, a 
conveyance by them to Mr. Stewart, of $43,- 
000 worth of real estate, in payment of a pre- 
cedent debt, was, in law, a conveyance with 
intent to give him a preference over their 
other creditors. They gave to him in a meas- 
ure which they knew they could not give to 
all. The case would have been very differ- 
ent if Mr. Stewart had paid money or ad- 
vanced value at the time. Such a transac- 
tion by their debtor, in an honest effort to 



sustain himself, is not forbidden. See Cook 
V. TuUis and Tiffany v. Boatman's Institu- 
tion, supra. It is no answer to this to say, 
that the Lelands expected to receive a re- 
newal of their lease, and thus to retrieve 
their fortunes. Any other delusive expecta- 
tion, as of receiving a legacy, or of drawing 
a prize In a lottery, or of making a fortunate 
speculation in stocks, would have furnished 
the same answer. In neither case would it 
be satisfactoiy. The law does not act upon 
such assumptions. Upon a view of their ac- 
tual property and of their legal rights, they 
knew that it was impossible to continue their 
business or to pay their debts. They knew 
they paid to Mr. Stewart more than they 
could pay to others. They hoped, by giving 
to him such a preference, to obtain a favor 
and advantage in return. They knew, also, 
that it rested entirely in the caprice of Mr. 
Stewart, whether he would bestow or with- 
hold that favor. This does not relieve them 
from the charge of intentionally giving one 
creditor a preference over others. Of the 
knowledge by Sir. Stewart and his agent, of 
the state of the affairs of the « bankrupt, 
enough has been already said. Under such 
circumstances, the act provides that the as- 
signee may recover back the money or prop- 
erty so paid, conveyed or transferred; and 
it is for that purpose the present suit is 
brought. 

As to that part of the action which relates 
to the proceeds of the furniture, it is insisted 
by the appellant that the case of Gibson v. 
Warden, 14 Wall. [81 U. S.] 244, and the 
case of In re Collins [Case No. 3,007], are 
authorities against the right of the assignee. 
The fact that this property has been convert- 
ed into money does not alter the rights of the 
parties to it Whatever liens there were up- 
on the property itself follow the proceeds, 
and are liens upon the proceeds, to the same 
extent that they were upon the property it- 
self. Astor V. Miller, 2 Paige, 68; Sweet v. 
Jacocks, 6 Paige, 355; Gibson v. Warden, 
supra. 

In Bank of Leavenworth v. Hunt, 11 Wall. 
[78 U. S.] 391, this action by the assignee to 
recover goods held under a similar mortgage, 
that is, one void as to creditoi-s only,- was 
sustained. Such was, also, the case in Allen 
V. Massey, 17 Wall. [84 U. S.] 351. In Re 
Leland [Case No. 8,234], Woodruff, circuit 
judge, held that the mortgage in such case 
was void as against the assignee in bank- 
ruptcy, and that he was entitled to recover 
the proceeds of the property, in the same 
manner as would creditors, had they obtain- 
ed judgment In two other cases, the same 
judge has held that the assignee did not rep- 
resent creditors, so far as to enable him to 
sue persons against whom rights of action 
were given to creditors by statute, as foi* 
individual responsibilities. Bristol v. San- 
ford [Id. 1,893]; Butcher v. Marine Bank [Id. 
4,203]. 
It the present instance, there were exist- 
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ing, at the time this action v^as commenced, 
a large number of judgments and executions 
which had been levied upon the property in 
controversy. Several of these, to wit, those 
in favor of Miller & Conger and those in favor 
of Oechs and of Batjer, have been decided to 
be valid judgments and to give liens upon 
this property. Some others are, evidently, 
in the same condition. This brings the case 
within the rule laid down in the Case of Col- 
lins, supra, and would justify the action, al- 
though the assignee does not claim by vir- 
tue of those judgments and executions, but 
seeks to avoid them. They do exist, how- 
ever, and are valid liens, and are by law rep- 
resented by the assignee. I think they sus- 
tain the right of action of the assignee as 
against the fraudulent mortgages. 

Again, the assignee has an unquestioned 
standing in court upon the point of the real 
estate conveyances. It is not unreasonable 
that all the points respecting the disposition 
of the trust funds, and of the conflicting 
claims of parties to the fund, brought before 
the court, and which must ultimately be de- 
cided by it, should now be passed upon. It 
is to the advantage of every one that that 
course should be talcen. 

My conclusions are: (1.) That the real es- 
tate conveyances to Llr. Stewart are void, 
and that he must make a reconveyance of the 
property to the assignee, and, in case of his 
inability to do so, pay the value thereof, 
which is proved to be the sums at which 
they were credited in account to S. Leland 
& Co. (2.) That the chattel mortgages of Mr. 
Stewai-t upon the hotel fumitiure are void. 
(3.) That the judgments and executionjs of 
Miller & Conger, and Oechs, and Batjer are 
valid, and were liens on the hotel furniture. 
(4.) That from the fund produced by the 
sale of the hotel furniture, there be distribut- 
ed and paid in payment of the judgments of 
Miller & Conger, and Oechs, and Batjer, the 
sums due upon them respectively, according 
to theii* legal priorities. (5.) That the attor- 
neys and counsel of the said judgment cred- 
itors, defendants, be paid their taxable costs 
only out of said fund. (6.) That the residue, 
If any, be paid to the assignee, for the pur- 
poses of the trust. I see no reason for re- 
quiring the payments to the judgment cred- 
itors to be made by the assignee, or that the 
fund in question should pass through his 
hands for that purpose. Let the same be 
made by the clerk in whose hands the funds 
now are. The attorney and counsel of the as- 
signee is entitled to be paid his taxable costs 
of suit, and a reasonable allowance for coun- 
sel fees. Such costs and counsel fees are to 
be paid from the proceeds of the real estate, 
or from the residue of the furniture fund re- 
maining after paying the execution liens, 
and are not to diminish the fund for the pay- 
ment of such executions. 

[On appeal to the supreme court, the decree 
of this court was reversed. 101 U. S. 731. See 
also. Case No. 8,228.] 
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Case ISTo. 11,2S1. 

PLATT T. STEWART et aL 

rn N. B. R. 191.3 1 

District Court, S. D. New York. 1875. 

Bajikuuptct— Sheriff's Fees— Fkior E.xb- 

COTIONS. 

1. The sheriff is entitled to compensation for 
services rendered by him under executions is- 
sued agamst the bankrupt before the commence- 
ment of proceedings in bankruptcy, out of the 
proceeds of the personal estate; such compensa- 
tion not to exceed the fees legally taxable under 
the laws of the state of New York. 

2. No compensation can be allowed in respect 
to executions issued subsequent to the filing of 
the petition in bankruptcy. 

[This was a proceeding by John H. Piatt 
against Alexander T. Stewart and others.] 
. D. McMahon, for plaintiff. 

J- S. Smith, for ex-sherifEs. 

BLATCHFORD, District Judge. The ref- 
eree reports that inasmuch as the decree de- 
clares that the three judgments recovered by 
the Merchants' National Bank of I^owell, and 
the executions issued thereon, are not liens 
upon the proceeds of the personal estate on 
deposit, he is precluded from allowing any 
compensation out of that fund to ex-Sheri£C 
Kelly, for the services rendered by him under 
those executions. The referee was, in sub- 
stance, directed by the decree to ascertain and 
report what would be a reasonable compen- 
sation to Mr. Kelly for his levy and services 
under such of those executions as were issued 
before the petition was filed, notwithstanding 
the declaration previously made in the de- 
cree, that the judgments and executions are 
not liens on such proceeds. This matter was 
considered by the court in framing the aecree, 
and it was' intended that Mr. Kelly should be 
compensated in like manner as if the decree 
had declared that the judgments and execu- 
tions are liens on such proceeds. It is true 
that the amount of such compensation ought 
not to exceed, nor was it intended that it 
should exceed, the fees legally taxable under 
the laws of the state of New York, on the ex 
eeutions, in respect of the levy and sei-vices, 
when the levy was made and the services 
were rendered, and so legally taxable in re- 
spect of the property on which the levy was 
made, and in respect of which, under the 
levy, the services were rendered. 

I concur in the conclusion of the referee, 
that no compensation is due to ex-SherifC 
O'Brien out of the fund on deposit, in re-, 
spect of the executions on the judgments re-* 
covered by the Bank of Dansville; and in his 
conclusion that ex-Sheriff Brennan can have 
no claim for compensation out of such fund, 
in respect of executions issued subsequent to 
the filing of the petition in bankruptcy. As 
to such of the seventeen executions issued to 
ex-Sheriff Brennan prior to March 27th, 1871, 
as were issued before the petition was filed, 
the referee reports that inasmuch as the de- 

1 [Reprinted by permission.] 
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cree declares that such executions and the 
judgments on which they were issued are not 
valid liens on the proceeds on deposit, he is 
precluded from allowing any compensation 
whatever to Mr. Brennan out of the fund for 
his services under those executions. The same 
observations apply to this matter as to the 
case of Mr. Kelly. 

The case is referred back to the referee for 
a furtlier report after further proceedings, in 
<;onformity with this decision. 

[See Case No. 8,228.] 



PliATT (UNITED STATES v.). See Case No. 
ia054a. .^^^^^^ 

Case Wo. 11,S2S. 

PLATT V. UNITED STATES PATENT 

BUTTON, RIVET, NEEDLE & MA-. 

OHINE MANUF'G CO. 

[9 Blatchf. 342; 1 O. 6. 524; 5 Fish- Pat. Cas. 

265; Merv7. Pat. Inv. 132.] i 
Circuit Court, S. D. New York. Jan. 18, 1872. 
Patents— Validity— CossTRDCTios of Claim- 
Anticipation'— Improved Buttons. 

1. The letters patent granted to Clark M. 
Piatt, July 10th, 1866, for an "improvement in 
buttons," are valid. 

2. The clai-n of the patent, "the button, 
formed of a single piece of metal, with the edge 
turned over, and with one central hole, as a- new 
article of manufacture, as speafied," covers a 
button formed of a single thickness of metal, 
with the edge folded over upon the body of the 
metal, and with one central hole, capable of be- 
ing used for a single rivet or eyelet, to fasten the 
button to the garment. 

3. Such button is not anticipated by a button 
having a single piece of metal and the folaea 
«dge, but no central hole; or by a button m 
which the edge was not folded over upon the 
body of the single piece of metal; or by a button 
not made cf metal; or by a button not made of 
a single piece of metal; or by a button made 
of a single piece of metal, with its edge folded 
over on the body of the metal, and with two, 
three or four holes, so as to be attached to a gar- 
ment by sewing; or by a button made of more 
than one piece of metal, in which the edge of 
one of the pieces of metal is folded over upon the 
other parts which make up the thickness of the 
button, and not upon itself. 

[In equity. Final hearing upon pleadings 
and proofs. Suit brought upon letters patent 
[No. 36,261] for an "improvement in buttons, 
granted to complainant [Clark M. Piatt], 
July 10, 1866. 

[a, plate; 2, 2, folded edge; 3, central hole. 





1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and by Samuel S. Fisher, Esq., and 
here compiled and reprinted by permission. Ihe 
syllabus and opinion are from 9 Blatchf. 342, and 
the statement is from 5 Fish. Pat. Cas. 2bD. 
Merw. Pat. Inv. 132. contains only a partial re- 
!port.] 



(Case No. 11,222) PLATT 

[The nature of the uiventaon is illustrated 
by the accompanying engraving, and an ab- 
stract of the specification, together with the 
claim of the patent, will be found in the opin- 
ion of the court.] ~ 
Gilbert M. Plympton, for plaintiff 
Charles A. Durgin, for defendants. 

BLATCHFORD, District Judge. This suit 
is brought on letters patent of the United 
States, granted to the plaintiff July 10th, 
1866, for an "improvement in buttons." The 
specification says: "Buttons have heretofore 
been made with a hole in their centre, to re- 
ceive a rivet that is passed through the gar- 
ment. Said buttons have been made by unit- 
ing two thicknesses of metal at the edges, 
with a piece of paper between them. This 
mode of making is costly. Buttons have also 
been made of one piece of sheet metal, but 
the edge of the button formed by the thin 
sheet metal is sharp, and renders the button 
objectionable. My invention relates to a but- 
ton which is a new article of manufacture, 
being made of one piece of metal, the edge 
of which is thickened by being folded over 
on itself, and the centre is perforated with 
one hole, for the reception of a rivet or eye- 
let passing through the garmem; and button, 
and riveted up to fasten the button to the 
garment." Then follows a description of the 
button, with references to the drawings. 
The edges of the disc or button blank are 
first turned back -and then folded down on 
the button itself. The centre of the button is 
perforated for the reception of the rivet, the 
sm-face of the button is struck down, to in- 
crease its ornamental appearance, and the 
edges of the hole may be raised or pressed 
forward, so as to raise a bun*, which will 
cause the metal of the button to sit tightly 
around the rivet. The button may, however, 
have a plain, central hole, adapted to a 
rivet, eyelet, or other fastening. The edge of 
the button may be turned forward instead 
of back, in either case making the edge of 
the button sufficiently thick and smooth for 
use, in consequence of the double thickness 
and fold at the edge. A conical hole or burr 
around the central hole is disclaimed. 
The claim is: "The button, formed of a 
singe piece of metal, with the edge turned 
over, and with one central hole, as a new ar- 
ticle of manufacture, as specified." 

There can be no doubt or tne great utility 
of the button covered by the patent The 
folding over of the edge of the single thick- 
ness of metal of which the button Is made, 
upon the body of the metal, thickens the 
edge, and thus enables a light weight of 
metal to be used, while the edge of the but- 
ton is strong and smooth. These features, 
with the central hole, make up the button. 
It has a light weight of metal, and is, there- 
fore, cheap to make. It has but one piece 
of metal to be handled, and is therefore 



2 [From 5 Fish. Pat. Cas. 265.] 
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cheap to make. The folded edge has the 
thickness and smoothness of the edge of a 
button made of two pieces of metal. The 
button can be attached without sewing and 
by a single rivet. The button sold by the 
defendants is identical with that of the i^at- 
ent. 

The defendants have attacked the patent 
for want of novelty, but haA'e wholly failed 
in such defence. It is not shown that any 
button made of a single piece of metal, with 
the edge folded over upon the metal in the 
body, and with a single central hole, existed 
before the invention of the plaintiff. This re- 
mark applies to the patents granted to Wil- 
loughby H. Eeed, November 15th, 1864, and 
June Gth, 1S65; to the application of Kos- 
man Rose, of April 29th, 1858; to the appli- 
cation of John P. Jamison, of October 16th, 
1860; to the patent granted to Festus Hay- 
den, July 10th, 1840; to the patent granted to 
Henry S. Poole, August 11th, 1841; to the 
patent granted to P. Davey, November 29th, 
1859; to the application of Samuel Gantrell, 
of February 22d, 1865; to the application of 
Samuel B. Fay, of August 13th, 1856; to the 
patent granted to Philander H. Benedict, 
ilarch 14th, 1865; and to the patent granted 
to Edwin Smith, April 16th, 1861. Some of 
the prior buttons contain one or two of the 
three features of the plaintiff's button, but 
all of such features are not found combined 
in any one of the prior buttons. Those fea- 
tures are— the single thickness of metal— its 
edge folded over on its body— the central 
hole, capable of being used for a single rivet 
or eyelet, to fasten the button to the gar- 
ment. Thus, the Rose button has the single 
piece of metal and the folded edge, but no 
central hole. In the Jamison button, the 
edge is not folded over upon the body of the 
single piece of metal, nor is it in the Reed 
button of 1864, or in the Hayden button, or in 
the Davey button, or in the Poole button. 
The Fay button is not made of metal. The 
Smith button is not made of a single piece of 
metal, nor is the Reed button of 1865. Nor is 
the plaintiff's button anticipated by a button 
made of a single piece of metal with its edge 
folded over on the body of the metal, and 
with two, or three, or four holes, so as to be 
attached to a garment by sewing; or by a 
button made of more than one piece of metal, 
in which the edge of one of the pieces of 
metal is folded over upon the other parts, 
which make up the thickness of the button, 
and not upon itself. 

There must be a decree for the plaintiff, 
for a perpetual injunction and an account 
of profits, with costs. 



PLATT, The JAMES. See Case No. 7,199. 
PLATTE OITT (BRITTON v.). See Case No. 

PLATTSBURG (JUDSON v.). See Case No. 
T,&70. 



Case No. lljSSS. 

PLAYER V. LIPPINCOTT et al. 

[4 Dill. 124; i 5 Cent. Law J. 323; 25 Pittsb. 
Leg. J. 48.] 

Circuit Court, E. D. Missouri. Sept. Term, 
1877.2 

BA:^;KRUPT Act— PitEFEKExcE— Exchange of 
Secukities. 

The substitution and registry of a chattel 
mortgage, correcting a mistake in a prior unre- 
corded mortgage, is not an illegal preference, 
but simply an exchange of securities, and falls 
within the rule laid down in Sawyer v. Tur- 
pin, 91 U. S. 114. 

[Appeal from the district court of the Unit- 
ed States for the Eastern district of Missouri.] 

The plaintiff [Preston Player] is the as- 
signee in bankraptcy of Benjamin R. Lippin- 
cott, and brought this suit to set aside a chat- 
tel mortgage, dated November 15th, 1876, re- 
corded November ISth of the same year, exe- 
cuted by the bankrupt to the defendants. On 
final hearing the bill was dismissed by the 
disti'iet court, and the assignee appeals. The 
facts are stated more at large, and the opin- 
ion of the district court is reported, in [Case 
No. 11,224], and in the subjoined note. 

G. M. Stewart, for appellant, the assignee. 
E. T. Allen, for appellees, the mortgagees. 

DILLON, Circuit Judge. I find, from the 
proofs, that the mortgage of August 28th was 
actually delivered; that there was no agi*ee- 
ment that it was not to be recorded or kept 
secret, and that there was no understanding 
that the mortgagor might sell the property 
mortgaged in the usual way. I further find 
that the mortgage was given to secure a bona 
fide debt, and that it was not made or taken 
in contravention of the bankrupt act. It con- 
tained a clerical error as to the amount of the 
note secured thereby, and for that reason the 
second mortgage on the same property was 
executed and acknowledged, November 15th, 
and recorded November 18th. The petition in 
bankruptcy was filed within two months after 
the eseeution and recording of the corrected 
and substituted mortgage, but more than four 
months after the execution of the fii-st mort- 
gage. No possession was talien under either 
mortgage. 

The statute of Missouri (1 Wag. St. 281, ? 
8) is not essentially different, in the respect 
here involved, from the statute of Massachu- 
setts; and I am of opinion that the district 
judge was clearly right in considering this 
case as governed by the judgment of the su- 
preme court in Sawyer v. Turpin, 91 TJ. S. 
114. I can perceive no solid grounds on 
which to distinguish them. The mortgagee's 
security, upon the facts in the case, dates 
from the execution of the original mortgage, 
which was more than four months before the 
commencement of the proceedings in bank- 
ruptcy. Afiii-med. 

1 [Reported by Hon. .John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 

2 [Affirming Case No. 11,224.] 
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Case No. 11,224. 

PLAYER V. LIPPIKCOTT et al. 

[4 Dill. 125, Note, i 16 N. B. K. 208; 5 Cent. 
Law J. 260.] 

District Court, E. D. Missouri. Sept. 6, 1877.2 
Baskuupt L.A.W— Pkeferenxe— Eschasge op Se- 
curities—Chattel Mortgage. 

The substitution and record of a chattel mort- 
gage correctly describing the note secured, tor 
a prior unrecorded mortgage, which incorrectly 
stated such note, held not to be an illegal pref- 
erence, but a simple exchange of securities, 
within the rule laid down in Sawyer v. Turpm, 
91 U. S. 114. 

[Cited in Re Oliver. Case No. 10,492.] 

This was a bill in equity [by Preston Play- 
er against Lippincott & Co. and others] to 
set aside a chattel mortgage. The bill al- 
leged the bankruptcy of B. R. Lippincott, 
by creditors' petition, filed JanuaiT 9th, 
1877; that Charles Lippincott and James 
Patterson, as co-partners under the style of 
Charles Lippincott & Co., and doing busi- 
ness in Philadelphia, were creditors of B. R. 
Lippincott (a brother of Charles), a manu- 
facturer ,of soda water in St. Louis, In the 
sum of §14,480.92; that B. R. Lippincott exe- 
cuted a chattel mortgage to secure a note 
for said amount, to his brother's firm, on his 
stock and fixtures, extracts in syrup-room, 
etc., tools and stock in copper shop, boilers, 
machinery, and apparatus used by him in 
the manufacture and sale of soda water; 
that said note and mortgage were dated Au- 
gust 28, 1876; that the mortgagor and mort- 
gagees agreed that said mortgage should not 
be placed on record, except in the event that 
B. R. Lippincott's creditors should press 
their claims against him; that, pursuant to 
such . agreement, said mortgage was not 
placed of record until B. R. Lippincott's "in- 
solvency was about to become notoriously 
public, namely, on the 18th day of Novem- 
ber, 1876, when the same was filed and re- 
corded;" that a part of the property mort- 
gaged was stock in trade of the mortgagor, 
of which he "kept continually selling por- 
tions," and replenishing the same with new 
purchases, and that it was the agreement, 
intention, and pui-pose of the mortgagor and 
mortgagees that the mortgagor should re- 
main in possession of the property mortgag- 
ed, carry on his usual business, and make 
sales of portions of all the property mort- 
gaged, as the exigencies of his business 
might require; that the mortgagor did so 
remain in possession of said property and 
carry on his business until the bankruptcy. 
There were the usual allegations as to 
knowledge on the part of the defendants of 
the mortgagor's financial condition, and 
purpose to evade the provisions of the bank- 
rupt act [of 1867 (14 Stat 517)]. The an- 
swer admitted the bankruptcy, the indebted- 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 

2 [Affirmed in Case No. 11,223.] 



ness of bankrupt to defendants as co-part- 
ners, in the amount alleged, the execution of 
the note and mortgage; but denied any 
agreement or understanding that the mort- 
gage should not be placed of record except 
in ease of the imminent insolvency of the- 
mortgagor. The answer further denied any 
agreement or intention on the part of de- 
fendants, that tlie mortgagor should sell or 
dispose of, in the conduct of his business, 
any part of the mortgaged property, and de- 
nied that he had sold any part thereof. Ther 
mortgage contained the following stipula- 
tions: "The parties hereto agree that, until 
condition broken, said property may remain 
in the possession of Benjamin R. Lippincott, 
but after condition broken, the said Charles 
Lippincott & Co. may, at their pleasure, 
take and remove the same, and may enter 
into any buijlding or premises of the said 
Benjamin R, Lippincott, for that purpose."" 
The answer further denied any knowledge 
on the part of the defendants of the mort- 
gagor's insolvent condition, either on the- 
2Sth of August or the 18th of November. 
The defendants, in explanation of the delay- 
in recording the mortgage, averred that at 
the date of the execution of th^ note and 
mortgage, defendant Patterson was in St. 
Louis, on his annual visit to make a settle- 
ment with B. R. Lippincott, and took th& 
mortgage with him to Philadelphia for the 
purpose of exhibiting the same to his part- 
ner, before having it placed of record; that 
on reaching Philadelphia, it was for the 
first time discovered by Charles Lippincott 
that, in copying the note into the mortgage, 
the word "four" had been written instead 
of "fourteen," in stating the amount of the 
note, though the amount of the debt had 
been otherwise correctly stated; that B. R. 
Lippincott was then daily expected in Phila- 
delphia, to visit the centennial, and it was 
determined to hold the mortgage for correc- 
tion until he should come; that B, R. Lip- 
pincott did not reach Philadelphia until 
early in November, and while he was there 
a new mortgage of the same date, and, with 
the exception of the error in copying the 
note, an exact copy of the first, was prepar- 
ed, signed in Philadelphia by defendant's 
firm and B. R. Lippincott, and was taken by 
B. R. Lippincott to St. Louis for acknowl- 
edgment and record, and was acknowledged 
by him in St Louis, November 15th, and re- 
corded on the 18th. 

Stewart & Hermann, for complainant, cit- 
ed: Claflin V. Rosenberg, 42 Mo. 439; State 
V. King, 44 Mo. 242; Allen v. Massey [Case 
No. 231]; Bryson v. Penix, 18 Mo. 13; Balke 
V. Swift, 53 Mo. 86; Feurt v. Rowell, 62 Mo. 
525; Harris v. Exchange Bank [Case No. 
6,119]; Robinson v. Robards, 1-5 Mo. 459; 
Walter v. Wimer, 24 Mo. 63; Eaton v. Per- 
ry, 29 Mo. 96; Voorhis v. Langsdorf, 31 Mo. 
451; State v. Tasker, Id. 445; Lodge v. Sam- 
uels, 50 Mo. 204. 



PLEASANT. (Case No. 11,225) 

E. T. Allen and N. Oscar Gray, for defend- 
ants, cited: In re Wynne [Case No. 18,117]; 
Sawyer t. Turpin, 91 U. S. 114; Miller v. 
Jones [Case No. 9,576]; Field v. Baker [Id. 
4,762]; Burnhisel t. Mrman [22 Wall. (.89 
U. S.) 170]; Cragin v. Carmichael [Case No. 
5,319]; National Bank of Fredericksburg v. 
Conway [Id. 10,037]; Hicks v. Williams, 17 
Barb. 523; Thompson v. Van Vechten, 6 
Bosw. 373. 

TREAT, District Judge. The decision in 
the ease of Sawyer v. Turpin, 91 U. S. 114, 
is conclusive on nearly every point in this 
-case. The prior unrecorded mortgage for 
which the latter was substituted, would not 
be upheld if the rights of intervening mort- 
gage creditors or vendees had arisen; but 
in the absence of such intervening rights, 
the last mortgage rests for its validity on 
the first. The facts connected with the 
two mortgages may be used to throw light 
on the bona fides of the parties. If the sec- 
ond is, as to date, to be referred to the first 
mortgage, for which it was substituted, 
■'then it was not made within two months of 
proceedings in bankruptcy. There is noth- 

Ting on its face to make either mortgage void. 
Tinder the statutes of Missouri, it could 
have no effect as to the creditors until re- 
corded. If any of the bankrupt's creditors 
had pui-sued the property between August 
and November 18th, their demands might 
have prevailed over the alleged rights of 
the mortgagees; but no such rights existed, 
or, if so, were asserted. The intimation of 
the supreme court of Missouri, that a mort- 
gage should be recorded within a reasona- 
ble time, has reference to cases where inter- 
vening interests ai*ise. There is nothing on 

-the face of either mortgage, or in the evi- 
dence, showing that the mortgagor was to 
have the right to sell or consume the mort- 
gaged property for his own benefit, or, in 

-other words, that the conveyance was for 
his benefit, and, therefore, void. The bill is 

•dismissed with costs. Bill dismissed. 

[On appeal to the circuit court the decree of 
this court was affirmed. Case No. 11,223.] 



PLEASANT HILL (POLLARD v.). See Case 
No. 11,253. 



Case ISTo. 11,2S5. 

Ex paite PLEASANTS. 

[4 Craneh, O. G. 314.] i 

Circuit Court, District of Columbia. May 
Term, 1833. 

Wit:tess from Another State— Attachment. 
A witness residing in Virginia cannot be com- 
pelled, by attachment, to attend the circuit court 
-of the District of Columbia, in a criminal cause. 
By the opinion of Mr. Justice Brockenbrough. 

1 [Reported by Hon. William Craucb, Chief 
-Judge-] 
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Mr. Key, TJ. S. Atty., for the District of 
Columbia, moved the court (MORSELL, Cir- 
cuit Judge, absent) for an attachment of con- 
tempt against John H. Pleasants, who re- 
sides in Richmond, In Virginia, for not obey- 
ing a summons to attend as a witness on be- 
half of the United States, before the grand 
jury of Alexandria county, in the District of 
Columbia, immediately. 

Thomas Woodward, deputy-marshal of the 
District of Columbia, made affidavit that he 
served the annexed summons on J. H. Pleas- 
ants, m the city of Richmond, in Virginia. 
The summons was directed to "the marshal 
of Virginia," and says: "You are hereby com- 
manded to summon John H. Pleasants to ap- 
pear before the United States judges of the 
circuit court of the Disti-ict of Columbia, for 
the county of Alexandria, at the courthouse in 
the town of Alexandria, to testify and the 
truth to say on the behalf of the United 
States, before the grand jury of the said 
county of Alexandria; and this he shall in 
no wise omit, under the penalty of §333.33, 
and have then there this writ," &e. 

Mr. Key made an official statement, in writ- 
ing and in substance, that Pleasants is editor 
of the Richmond Whig; that he has seen in 
the Whig a letter published from some per- 
son in Alexandria to some person in Rich- 
mond (and produced the paper, the Whig of 
8th of May); that the grand jury have now 
before them for consideration a bill of indict- 
ment chargmg R. B. Randolph and sundry 
other persons as having conspired to commit 
an assault upon the president of the United 
States in the county of Alexandria, and that 
he expects the said Pleasants can prove, &c. 

THE COURT (MORSELL, Circuit Judge, 
absent) refused to issue an attachment with- 
out a previous rule to show cause, which" was 
granted, returnable on the 17th instant; pro- 
vided a copy of the order, &c., be served on 
the said Pleasants on or before the 12th in- 
stant. 

CRANCH, Chief Judge, however had doubts 
whether the subpoena was well served so as 
to bring the witness into contempt 

No cause having been shown, upon the re- 
turn of the rule, an attachment was issued 
and served by the marshal of Virginia; but 
he was discharged by Mr. Justice BROGK- 
ENBROUG-H, upon habeas corpus; who de- 
livered the following opinion, as published in 
the Alexandria Gazette of the 26th of No- 
vember, 1833. 

Ex parte John H. Pleasants, on a writ of 
habeas corpus. The applicant is in the cus- 
tody of the marshal for- the Eastern district 
of Virginia; and has petitioned for, and ob- 
tained, a habeas corpus to relieve him from 
what he alleges to be an illegal detention. 

The marshal has made a return to the writ, 
by which it appears that he arrested the pe- 
titioner under authority of an attachment is- 
sued from the circuit court of the District of 
Columbia, for the county of Alexandria, for a 
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contempt by liim committed in not attending 
■flie said court as a witness, after Ijeing there- 
to legally summoned. The attachment itself, 
and the previous proceedings, together with 
an affidavit of the attorney of the District of 
Columbia, are annexed to the returns. By 
these, it appears that the grand jury of that 
county have before them a bill of indictment 
charging Robert B. Randolph and others with 
a conspiracy to commit an assault on the pres- 
ident of the United States, in the said county, 
and that, in the estimation of the said attor- 
ney, the said Pleasants may be a material 
witness in the said prosecution. 

Many important subjects have been brought 
into view during the discussion; of which 1 
shall notice such as I shall deem necessary to 
enable me to form a correct opinion on the 
case. 

At the very threshold I am met with the ob- 
jection, that this court cannot take cognizance 
of the case, because the an-est, of which the 
applicant complains, has been made by virtue 
of process of a court of the United States, 
who alone can judge of the legality of the ar- 
rest. This is a delicate question, and is at- 
tended with difficulty. When I look to the 
habeas corpus act, I find that its provisions 
are very general and comprehensive. It de- 
clares, that whenever a person detained in 
custody, (whether charged with a criminal of- 
fence or not,) shall apply for a writ of habeas 
corpus ad subjiciendum, and shall show by 
affidavit, or other evidence, probable cause to 
believe that he is detained in custody with- 
out lawful authority, it shall be the duty of 
the court to award the writ. And the court 
before whom the prisoner shall be brought, 
shall proceed to inquire into the cause of his 
imprisonment, and shall either discharge him, 
admit him to bail, or remand him into cus- 
tody, as the law and evidence shall require. 
In every case in which there is a detention 
without lawful authority, the court may re- 
lieve the party detained. It would seem that 
if the commitment be made by a court having 
jurisdiction to commit, the court ought not to 
^lischarge, although the judgment of the com- 
mitting court be erroneous. But if it be 
made by a court having no jurisdiction, then 
the discharge may be made. 

Without going into the controverted ques- 
tion of commitments made under unconstitu- 
tional, and, therefore, void laws, there may 
be cases, in which, under constitutional and 
valid laws, a circuit court of the United 
States may exceed its commission. It may 
■fexereise powers which the law will not war- 
mnt. By such unwarranted jurisdiction, they 
may seriously encroach upon the personal lib- 
erty of men whom the state courts are bound 
to protect. Would not the judges, in such 
cases, neglect their duty if they failed to pro- 
tect them? 

In the present case, a foreign court, that Is, 
a court sitting beyond the limits of Virginia, 
and alleged to have oniy a local jurisdiction, 
19FED.CAS. — 55 
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has' sent its process beyond its own territory, 
and arrested an individual within the juris^ 
diction of this com-t. 

I find it to be a general principle that the 
courts of one state or county cannot issue its 
process into anothei*, without the consent of 
that other; but the court of Alexandria claims 
an exemption from that general principle, and 
undertakes to arrest a ciMzen within our ju- 
risdiction. When that citizen elauns the pro- 
tection of om* own laws, surely it becomes a 
proper subject of investigation here, whether 
that court is bound by the general principle, 
or comes within the exemption which is 
claimed. 

I am of opinion that I ought to entertain 
jurisdiction in the case. 

A great deal of ingenious and forcible argu- 
ment has been used, to prove that the federal 
courts have no right to attach for a contempt 
of their process, or, indeed, to punish, by at- 
tachment, in any case. 

I do not, however, agree with the counsel 
in many of the views he has presented on this 
subject. In our state courts there is no doubt 
of the existence of the power. We are in the 
dailj^ habit of imposing fines, or attaching 
witnesses who refuse to obey the process of 
subpoena, and I do not see how courts of jus- 
tice can perform the business before them, 
without the exercise of this or some equiva- 
lent powers. , 

My opinion is that the constitution does 
vest in congi-ess the power of arming their 
courts with those powers which are neces- 
sary to enable them to discharge their duties; 
and in one case it imperatively requires that 
the couits should exercise them; for the sixth 
amendment declares, "that in all criminal 
prosecutions, the accused shall enjoy the right 
to have compulsory process for obtaining 
witnesses in his favor." 

Before the establishment of the constitution, 
it was well known in every state of the Union 
what was the nature and character of the 
compulsory process by which the commands 
of the courts were enforced. 

The process of attachment was a well-es- 
tablished process for that purpose; and when 
the constitution vested congress with the pow- 
er of establishing courts, the seventeenth 
clause of the eighth section may fairly be 
understood as vesting them with power of 
authorizing those courts to issue attachments, 
or other process necessaiy to carry their or- 
ders into effect. But I have not yet seen any 
law of congress which authorizes the circuit 
couits of the United States, in any case, to is- 
sue attachments, to run into another district 
or state than that in which they are holding 
their courts. It was deemed necessaiy to 
give an express authority, by the act of 1793, 
to the couits, to issue subpoenas into another 
district or state. The act did not follow up 
this grant, by authorizing attachments to run 
into any other state, in case of disobedience 
of the process of subpoena. 
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The service of any kind of process from one 
state in another state, was, at that time, un- 
usual, and if it was necessary that a law 
should be passed to sanction that practice, it 
is much more necessary that the more search- 
ing and more compulsory process of attach- 
ment should he 'authorized by law. 

If this case, then, rested here, I am of opin- 
ion that I should be justified in discharging 
the prisoner, unless some act of congress can 
be shown, authorizing a circuit court of the 
United States to i^ue attachments into an- 
other state than that in which it is sitting. 
But the investigation which has taken place 
here, will probably justify, if it does not re- 
quire, that I should examine the question, 
whether the circuit court of the District of 
Columbia has a right to issue process of sub- 
poena beyond the territory of the District In 
a case aiising under the municipal laws of the 
District. 

The judiciai-y act of 1789, § 14 (1 Stat 73), 
declares that the courts of the United States 
"shall have power to issue writs of scire 
facias, habeas corpus, and all other writs 
not specially provided for by statute, which 
may be neeessai-y for the exercise of their 
respective jurisdictions and agreeable to the 
principles and usages of law." The act of 
1793, § 6 (1 Stat. 333), declares, "that sub- 
poenas for witnesses who may be required to 
attend a court of the United States, in any 
district thereof, may run into any other dis- 
trict, provided, that, in civil eases, the wit- 
nesses living out of the district in which the 
court is holden, do not live at a greater dis- 
tance than one hundred miles from the place 
of holding the same." These early acts were 
applicable to the circuit and district courts of 
the United States, which had been recently 
established. The district court of Columbia 
was established afterwards; and, on the 27th 
of February, ISOl, the first act was passed 
"concerning the District of Columbia" (2 Stat. 
103). The first section of that act declared, 
"that the laws of the state of Virginia, as 
they now exist, shall be, and continue in 
force in that part of the District of Columbia 
which was ceded by the said state to the 
United States; and that the laws of the 
state of Mai-yland. as they now exist, shall 
be, and continue in force in 'the other part 
of the District,' " &c. The second section of 
the act forms the District into two counties, 
and directs that a court shall be holden in 
each. The third section organizes the court. 
It declares, "that there shall be a court in 
each district," ("county,") "which shall be 
called the circuit court of the District of Co- 
lumbia; and the said court, and the judges 
thereof, shall have all the powers vested in 
the circuit courts, and the judges of the cir- 
cuit courts of the United States." It is this 
latter clause, taken in connection with the 
sixth section of the act of 1793, which is sup- 
posed to confer on the circuit court of Alex- 
andria, the power to issue its process of sub- 



poena, in all cases which may be brought be- 
fore it, into any other district; and I am 
now to inquire into the correctness of this 
opinion. 

Let it be remembered, that the courts of 
the United States, established under the 
third article of the constitution, are vested 
with limited powers only. If a case does not 
ai'ise under the constitution or laws of the 
United States, or treaties made under their 
authority; or if it does not afEect ambassa- 
dors, other public ministers, or consuls; or 
if it is not one of maritime or admiralty ju- 
risdiction; if it is not a controversy to which 
the United States are a party, or between 
two or more states; or between a state and 
citizens of another state; or between citi- 
zens of difEerent states: or between citizens 
of the same state, claiming lands under 
grants of different states; or between a state 
and (or) citizens thereof, and foreign states,, 
citizens, or subjects; if such be not the state 
of the cases, the federal courts have no juris- 
diction. In that large class of cases arising 
out of the municipal laws of a state, the fed- 
eral courts have no jurisdiction, the sta.fc 
courts, exclusive jurisdiction. In all cases 
of crimes committed against a state; in all 
eases of contract between citizens of the 
same state; in all cases of alienation, or de- 
scent of lands, in which citizens of the same 
state are concerned; in all eases of meum 
and tuum, whether in law or equity, between 
citizen and citizen; ip short, in the everj-- 
day business of life, between members of the 
same sovereignty, the state courts alone have 
the jm-isdiction. It is obvious, then, that, 
large as is the jurisdiction of the federal 
courts, that of the state courts is much more 
extensive. 

When congress, by then- act of 1793 (1 Stat. 
333), authorized the process of subpoena to is- 
sue from one district to another, the effect 
was to authorize tlie circuit courts to send 
such process beyond the limits of the state 
in which they were located. But the state 
courts had no power to send out such extra- 
territorial process. This, then, was the state 
of things when the District of Columbia was 
organized. There were, in each state, two 
distinct sets of tribunals, emanating from, 
and belonging to, different political bodies. 
To the one set was confided the power of is- 
suing process of subpoena out of their own 
bounds; to the other, it was denied. Thus, 
the circuit court of the United States, for the 
district of Virginia, sitting in Kichmond, 
could send a subpoena for a witness, to ilarj'- 
land; but the district court of Henrico, or the 
general court of Virginia, sitting in the same 
place, had no such power. The broad dis- 
tinction between the subjects of jurisdiction 
in the two sets of judicial tribunals, was 
plainly in the view of congress when they 
undertook the task of providing or adopting a 
system of laws for the District of Columbia. 
As the two states had parted with all juris- 
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diction over the District, and the people con- 
tained therein, it became- necessary to organ- 
ize a court or com'ts for the District. They 
had the exclusive power of legislating for it. 
It was in their power to have two sets of 
courts, as in every other part of the United 
States; that is. one court to be vested with_ 
federal powers, another court with municipal' 
powers. But the size of the territory, and 
the number of people did not require such a 
division of courts; and considerations of 
economy, probably, forbade the appointment 
of so many judges. They therefore decided 
on having only one court, which they de- 
nominated the circuit court for the District 
of Columbia. But still they kept up the dis- 
tinction between federal judicial power, and 
municipal, or quasi state judicial power; al- 
though they conferred both kinds of power on 
the same court Thus, in the first section 
they enacted that the laws of the state of Vir- 
ginia should continue to be the law of one 
part of the District, and the laws of Mary- 
land of the other. Previously thereto, the 
constitution and the laws of the United 
States had disrobed the states of Maryland 
and Virginia, as well as the other states, of 
all those powers which had been conferred 
on congress, and had disrobed the courts of 
those states of all those judicial powers which 
had been conferred exclusively on the federal 
tribunals. What laws of Virginia and Mary- 
land were thus declared to be in force In the 
District of Columbia? They are the munici- 
pal laws of those states— the laws foxmded 
upon the reserved rights of those states. 
Amongst those laws of Virginia and Mary- 
land which are thus continued in force in the 
District, I will ask whether there were any 
which authorized the process of the courts of 
the one to run into, and be exercised in the 
other? Very far from it. On the contrary, it 
was a fixed principle of those laws that the 
process of their courts should not issue be- 
yond their territory. When the laws of Vir- 
ginia and Maryland were adopted for the 
District, by this section, that prmciple was 
adopted with them, and consequently the pro- 
cess of the courts of this District, so far as it 
was required to carry into effect those laws, 
could not issue beyond the territory of the 
District. 

I presume it will not be contended, that, 
as before the cession, process could run from 
Alexandria into the different counties of Vir- 
ginia; so, after the cession, by the adoption 
of the Virginia laws, the process of Alexan- 
dria will still run into Virginia. It this 
should be said, it will be answered, that, by 
the cession, Alexandria and a part of Fairfax 
were cut off from Virginia so as to be no 
longer any part of her territory; and pro- 
cess, therefore, could no longer run from Vir- 
ginia into that separated territory, nor vice 
versa. 

Amongst the laws of Virginia, thus adopted 
by congress, were the laws conceiTiing as- 
saults and conspiracies. These were com- 
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mon-law offences, and the punishment for 
them was plainly prescribed. In neither of 
these cases, nor in any other case, of either 
criminal or civil character, was there any 
law of Virginia (nor is there now,) by which 
a witness could be taken by process of a Vir- 
ginia court, from any place beyond her terri- 
tory, and brought to Virginia to testify. This 
may be a defect, but it is one which grows 
out of our political conditions, and can only 
be remedied, I presume, by the consent or 
agreement of the state. Such is the character 
of the laws of Virginia and Maryland which 
were adopted for the District of Columbia, 
by the first section of the act of February, 
1801. Congress, in thus prescribing for the 
District a code of municipal laws, intended 
to act for them in the same character that 
the legislatures of the several states act to- 
wards the people of their several states. 
They had previously provided for them a set 
of federal laws, in common with the rest of 
the United States. For, as the District, in a 
different form, and under its former organiza- 
tion, as parts of two states, had always been, 
and still continued, a part of the United 
States, the laws, previously enacted by con- 
gress, growing out of the granted powers, 
were still applicable to them, and it was not 
thought necessary to reenact them specially 
for the District Thus, the people .of the Dis- 
trict were immediately provided with two 
sets of laws, municipal and federal. It then 
became necessary to provide a court or courts, 
to carry into effect, within the District, as 
well the federal as the municipal laws. They 
created one court for the whole district, and 
vested it with "all the powers, by law, vested 
in the circuit courts of the United States." 
Section 3. 

It has been argued that as the sixth section 
of the act of 1793, declared that subpoenas for 
witnesses who may be required to attend a 
court in any district, may run into any oth- 
er district, so the circuit court for the Dis- 
trict of Columbia, being vested with the same 
powers, may direct subpoenas to run, in all 
cases of which they have cognizance, from 
their district into any other district. But 
this, I apprehend, is a non sequitur. The 
power conferred by this third section, on the 
circuit court of Columbia, is the same with 
that conferred on the other circuit courts, 
and not greater. What, then, were the pow- 
ers quoad hoc, conferred on the other circuit 
comets? To issue subpoenas into another dis- 
trict, in cases, before them, of which they 
had cognizance, that is, in federal, not munici- 
pal cases; of these latter they have no juris- 
diction, and, therefore, cannot, in such cases, 
issue subpoenas into another district But 
the circuit court of Columbia has the same 
powers with those of the other circuit courts; 
that is to say, they have the power, in fed- 
eral cases, to issue subpoenas to another dis- 
trict; but in municipal cases, in cases aris- 
ing under the laws of Virginia and Mary- 
land, they have no such power. To allow 
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them tlie power in sudi cases, is not to give 
them merely all the powers belonging to the 
other circuit courts; hut more than all; which 
cannot lie allowed. They would hare more 
powers on this subject than all the other 
com-ts, state and federal combined, if this 
were permitted. If, instead of blending all 
the judicial powers of the District, federal 
and municipal, in the same court, they had 
been separated as they are in erevy state in 
the Union, there would be no difficulty on this 
subject. If, after adopting the laws of Vir- 
ginia and ilaryland, in the first section, they 
had created a court to carry into effect the 
federal laws of the Union, and vested that 
court with aU the powers abiding in the Cir- 
cuit courts of the United States, every one 
would see, that whilst to the latter the power 
in question was given, from the former it 
was withheld. 

11 to any one it seems strange that the 
courts of the same district should have a 
power, or not, according as the subject before 
them is of a federal or a municipal character, 
I can only say that a similar spectacle may 
be seen in eveiy state in this Union. If a 
man be charged with robbing the mail in 
Henrico, and be brought before the circuit 
court of the United States sitting in Rich- 
mond, the judges of that court may send 
their process for the witnesses to any dis- 
trict, that is, any state in the Union. If the 
companion of that man be charged with rob- 
bing, on the highway, passengers in a pri- 
vate carriage, and be brought before the cir- 
cuit court of Henrico for trial, the judge of 
that court cannot send process for witnesses 
to Alexandria, Baltimore, or any other place 
out of the state. It has been said, that the 
congress of the United States in legislating 
for the District of Columbia acts as the con- 
gress of the whole United States, and not as 
the legislature of that particular place. I 
cannot understand this doctrine. The laws 
of the United States, passed by virtue of the 
powers specified in the first fifteen clauses 
of the eighth section, apply to the people and 
territory of the ten miles square, in common 
with the rest of the people of the United 
States. But the 16th section gives to congress 
power to exercise exclusive legislation over 
that district. This power consists of two 
parts: (1st) the specific given power of feder- 
al legislation; and (2d) the residuum of leg- 
islatii^e power which, in other cases, is re- 
seiTed to the states. This residuum is, sure- 
ly, as much local as is the legislative power 
of the states. Congress stands, to the Dis- 
trict, in the same relation that the state leg- 
islatures do to the respective states. And 
as a state legislature can only legislate for its 
own state, and cannot enforce its laws be- 
yond its own limits, so neither can congress, 
in legislating for the District, cause its dis- 
trict laws to be carried into effect in the 
states without their concurrence. The total 
legislation of the states is made up of fed- 
eral legislation by congress, and of local leg- 



islation by the state legislatures. How can 
the legislation of the District consist of more 
parts? All that it can ask is, federal and 
local jurisdiction. If, in addition to these, 
you give it a local legislation which is to op- 
erate generally, not in that place only, but 
.in all other places, you mar the beauty and 
symmetry of the whole federal system, and 
confer on congress a power of doing, indi- 
rectly, that which it cannot directly perform. 
Congress cannot pass municipal laws for the 
states: but if, in passing municipal laws for 
the Disti-ict, they can affect or impair the 
municipal laws of the states, they do legis- 
late for the states on those municipal sub- 
jects. In taking this view of the constitu- 
tion, I should say that congress had no right 
to pass any law directing the process of the 
courts of Columbia to run into any of the 
states for the purpose of enforcing the mere- 
ly municipal laws of the District, though 
these mimicipal laws be enacted or adopted 
by congress itself. I do not, however, think 
that they have, as to this matter, passed 
such a law; as I have already endeavored to 
prove. 

Upon the whole, I am clearly of opinion, 
that the applicant is detained in custody 
without lawful authority, and that he must 
be forthwith discharged. See U. S. v. Wil- 
liams [Case No. 16,712], in this court, at No^ 
vember term, 1833. 
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The PLEASANT VALLEY. 

The SAMUEL EOTAN. 

[7 Ben. 72.] i 

District Court, S. D. New York. Jan., 1874. 

Collision is Hudson River — Tug and Tow — 
Lights— Steam Vessels Ckossisg. 

1. The tug S- R., a small tug about sixty feet 
long, was coming down the Hudson river, towing 
two canal-boats, one on each side of her, their 
bows projecting beyond her bow. Her pilot saw 
a steamboat, the P. V., coming up the river on 
his port hand, and, when about half a mile off, 
heading across the river towards him. He kept 
on his course till the P. V. was but a short dis- 
tance from him, when she headed more across 
his bows. He then blew a whistle and rang the 
bells to stop and back his boat, but, before it 
could be done, the P. V. ran into the tow, strik- 
ing the canal-boat which was on the port side 
of the tug, on her port side, and sinking her al- 
most instantly, and also striking the other canal- 
boat so violent a blow that she also sank soon 
after. The owner of the two canal-boats filed a 
libel against the tug and the steamboat, charging 
that both vessels were in fault, the P. V. in thai 

5 [Reported by Robert D. Benedict, Esq., and 
B. Lincoln Benedict, Esq., and here reprinted 
by permission.} 
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she had no proper lookout, and did not see the 
tug and tow as soon as she should, and improper- 
ly changed her course, and did not stop and 
l5ack in time; and the S. R. in that she did not 
stop and back in time, and did not give any signal 
to the P. V. till the vessels were close together. 
The answer of the tug alleged no fault in the e_a- 
nal-hoats,hut claimed that the P. V. alone was m 
fault, alleging against her the faults charged in 
the libel, and also that her pilot was incompe- 
tent. The answer of the steamboat alleged that 
the collision was due to fault in the tug and tow, 
in that they had no lights set. although it was 
then very dark, so dark that the pilot of the i'- 
V, was unable to see the tow till it was near, 
and then, from seeing no lights, supposed it was 
a tow going from him, and could not discover 
that the tow was coming towards him, till the 
collision was inevitable, when he rang his bells 
to stop and back, which was all he could do. 
Neither steamboat nor tug, nor canal-boats had 
anv lights set, and as to the time of the colli- 
sion and the darkness of the hour, which was 
not, however, far from sunset, there was a great 
conflict of evidence. Seld, that, on the evidence, 
the pilot of the P. V. was not incompetent or in- 
attentive. 

2. On the evidence, when the collision took 
place, it was already so dark that the pilot of 
the P. v., looking down upon the water, was un- 
able to see the tug and tow sooner than he did, 
and was misled, by the absence of the lights on 
the tug, into the supposition that they were go- 
ing away from him instead of coming towards 
him. 

3. The tug was in fault in not having lights 
set, as required by law, either on herself, or on 
either of the canal-boats. 

4. The P. v. could take advantage of the fact 
of negligence on the part of the tug in not show- 
ing lights, as a defence on her own part, al- 
though such negligence was not set up in the 
libel. 



5. The pilot of the tug was in fault in not , 
sooner signalling the P. V., to give her notice of 
the presence of the tow by his whistle, m the 
absence of lights. 

6. The change of course of the P. V. by star- 
hoarding, if made before her pilot was aware 
of the presence of the tow, was not such a 
change of course as is forbidden by the rules 
for avoiding collisions; and, if made after such 
discovery, was made in extremis, under the ap- 
prehension caused by the sudden near approach 
of the tug, for which the latter was liable, by 
reason of her having no lights and giving no sig- 
nal. 

7. The absence of a lookout on the P. Y. out- 
side of her pilot-house, was not a fault contribut- 
ing to the collision. 

8. Neither the thirteenth nor the fourteenth 
rules for avoiding collisions were applicable to 
the course of the P. V. 

9. The tug was in fault in not having lights, 
in not sooner signalling the P. V., and in not 
sooner stopping and backing. 

10. The libellants were entitled to a decree 
against the tug alone, and the libel against the 
P. V. must be dismissed. 

In admiralty. 

R. D. Benedict, for libellants. 
C. Van Santvoord and W. X Haskett, for 
the Pleasant Valley. 
W. R. Beebe, for the Samuel Rotan. 

BLATCHFORD, Distiiet Judge. The libel- 
Lants, the Philadelphia and Reading Railroad 
Company, as owners of the canal-boats Sam- 
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uel Lawrence and Charlotte Nesbit, bring suit 
against the steamboat Pleasant Valley and the 
steamtug Samuel Rotan, to recover for the 
damages sustained by the sinking of said ca- 
nai-boats, by a collision which took place be- 
tween them and the Pleasant Valley on the 
12th of June, 1872, in the Hudson river, oK 
the city of New York, the canal-boats being at 
the time in tow of the tug, the Lawrence 
lashed to her starboard side, and the Nesbit 
to her port side. The canal-boats were laden 
with cargoes of iron ore in bulk, and were on 
a trip from Piermont to Hoboken. The Pleas- 
ant Valley was on a trip from New York to 
Fort Lee. The bows of the canal-boats pro- 
jected beyond the bow of the tug. 

The libel aUeges, that, when the tow had 
reached a point about opposite Fifty-Third 
street in the city of New York, the Pleasant 
Valley was observed coming up the river, well 
over on the New York side; that, shortly aft- 
erwards, she, improperly, and without warn- 
ing, changed her course, and attempted to 
cross the course of the tug and her tow, and, 
in making such attempt, ran into the canal- 
boats, causmg them to sink ahnost immediate- 
ly, with then: cargoes, and to become a total 
loss; that,^ though the approach of the Pleas- 
ant Valley in such a direction as to indicate 
danger of a collision, was seen by those In 
charge of the tug from the time when the 
Pleasant Valley was distant half a mile or 
more, yet no whistle or signal whatever was 
given to the Pleasant Valley by the pilot of 
1 the tug xmtil the Pleasant Valley had ap- 
proached within about 500 feet; that the col- 
lision happened in about the nfiddle of the riv- 
er; that it was daylight, and the tide was run- 
ning ebb; that the canal-boats were plainly 
visible for a long distance; and that the col- 
lision was caused by the carelessness of those 
navigating the Pleasant Valley, in that she 
had no proper lookout performing his duties, 
that she improperly changed her course, and 
that she did not stop and back in time to avoid 
the collision, and by the carelessness of those 
navigating the tug, hi that she had no proper 
lookout performing his duties, that she did not 
stop and back in time to prevent the collision, 
and that she failed to give any whistle or sig- 
nal to the Pleasant Valley until the latter was 
within about 500 feet 

The answer of the tug alleges, that, at a lit- 
tle before sundown, and while it was broad 
daylight, the tug with her tow had reached a 
point about the middle of the river and above 
Fifty-Third street the tide being ebb, when 
the Pleasant Valley left the foot of Thirty- 
Fourth street on the New York side; that her 
usual course would have carried her on the 
port side of, and far under the stern of, the 
tug and tow; that, as she neared the tug and 
tow, she had changed her course so as to run 
directly at the tug and tow; that, upon per- 
ceiving this, the pilot of the tug blew one 
whistle, to which no reply was made by the 
Pleasant Valley; that, after waiting a short 
tune for a reply, and at the same tune seeing 
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that the Pleasant Valley was di-awing more 
directly across the bows of the tug and tow, 
the engine of the tug was promptly stopped 
and backed, but the Pleasant Valley kept on, 
only stopping her engine as she was about 
striking, and came in contact with the Nesbit 
on the starboard side of the Pleasant Valley, 
striking the stem of the Nesbit a violent blow 
as she was a-ossing, and carrying the tug and 
tow around to starboard, and, the Pleasant 
Valley being still on the swing to a course 
more directly across the river, the stem of the 
Lawrence came into contact with the star- 
boai-d side of the Pleasant Valley, and the 
two canal-boats were so injured that they 
sank in deep water in a few minutes; that 
the pilot of the Pleasant Valley was a man 
of dissipated habits, unfit to be trusted as 
pilot, and was, at the time of the collision, 
more or less under the influence of liquor, 
and so much so, that, althougn it was broad 
daylight, he mistook the direction in which 
the tug and tow were going, and supposed he 
was attempting to cross the stern when he 
was in fact attempting to cross the bows; 
that the Pleasant Valley was without a look- 
out; that the collision was wholly the fault 
of those navigating the Pleasant ^Valley, in 
having at the wheel an incompetent and unfit 
person, in having no lookout, in not keeping to 
the right, in attempting to cross the bows of the 
tug and tow, in not stopping and backing in 
time, in not answering the signals of the 
tug, and in paying such little attention as 
not to see which way the tug, with her tow, 
was bound; and that, before the collision, 
having the tug,* with her tow, upon her star- 
board hand, it was the duty of the Pleasant 
Valley, under the act of congress, to avoid 
the tug and her taw. 

The answer of the Pleasant Valley alleges 
that the Pleasant Valley, from about ofiE 
Thirty-Fourth street, was on a course up the 
river, heading for Bull's Ferry, gradually 
hauling across, and made no change from 
that coui-se, until the discovery, on a close ap- 
proach to her, within five hundred feet off or 
thereabouts, of the tug and her tow, right 
ahead and higher up the river, then fii-st dis- 
cernible from the Pleasant Valley, in the 
dai'kness ahead in the direction in which the 
Pleasant Valley was moving, and then only 
discernible in the darkness as a dark mass, 
without any lights, or shape of hull or sail, 
when, from an impression produced by the 
absence of such lights, that such mass, if 
moving, was moving up the river, the helm 
of the Pleasant Valley was put to stai-board, 
to clear it, which was followed, after only a 
momentary necessary interval for observa- 
tion by the immediate ringing of the bells on 
the Pleasant Valley, to slow, stop and back, 
in quick succession, and these bells were at 
once obeyed, and the way of the Pleasant 
Valley was stopped by the shore when the 
collision occurred, the stem of the canal-boat 
on the port side of the tug striking against 
the Pleasant Valley on her stai-board bow aft 
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her stem; that the canal-boats could not 
have been seen by any lookout on the Pleas- 
ant Valley sooner than they were seen by her 
pilot, or until they were too close for the 
Pleasant Valley to avoid a collision by proper 
vigilance or the use of ordinary and reason- 
able and due care and skill; that it was not 
daylight; that the collision was not caused 
by any fault of those navigating the Pleas- 
ant Valley, either in not having a proper 
lookout performing his duty, or through any 
improper change of course, or by reason of 
her not stopping and backing in time to 
avoid the collision, the same having been 
done as soon as any necessity therefor was 
discoverable, in the emergency produced by 
the fault of the tug and tow; that the col- 
lision was caused by the tug and the tow, 
they and each of them, in not exhibiting the 
usual and proper lights, or as required by 
the acts of congress in that behalf, and the 
ninth of the rules thereunder, of the super- 
vising inspector, of the Revision of June 10, 
1871, or any lights, and by the neglect of the 
pilot of the tug, observuag the approach of 
the Pleasant Valley, conspicuous to him by 
her whiteness, or other indications of her 
course and movement, under circumstances 
calculated to raise a doubt, and raising a 
doubt, as to the course and intention of the 
Pleasant Valley, in reference to passing the 
tug and tow, in not immediately signifying 
the same by giving several short and rapid 
blasts of the steam-whistle, and, upon the 
approach within half a mile, immediately 
slowing to a speed barely sufficient for steer* 
age way, until the proper signals were given, 
answered and understood, or until the vessels 
should have passed each other, as requix-ed 
by rule 3 of the rules for the government of 
pilots in that behalf, and the exercise of 
proper seamanship, and by the tug's not 
having a proper lookout performing his duty, 
and not stopping and backing in time to pre- 
vent the collision, and not keeping well to 
the west of the middle of the river, according 
to the custom of river navigation; that the 
pilot of the Pleasant Valley started with her, 
on her voyage to her destination, from the 
foot of Spring street, at about or near 8 
o'clock, which was about half an hour after 
sunset; that previously thereto, a violent 
storm prevailed, accompanied by rain and 
darkness, and, although the rain and wind 
had partially subsided, the weather was very 
cloudy, the night was dark, and the obscura- 
tion, greater in the direction in which the 
Pleasant Valley was moving, was such as to 
render the tug, flanked by the boats, and the 
boats, of a color not distinguishable from the 
surrounding atmosphere, without any lights, 
or any sail, or other indication of their pres- 
ence as boats, until too close to enable the 
Pleasant Valley, by the exercise of proper 
vigilance, or ordinary and reasonable care, 
to do what might be necessary to avoid the 
collision; that, when the Pleasant Valley 
was heading her proper course to her desti- 
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nation, and her pilot discoyered the tow as a 
dark object on the waters, as it presented no 
lights, he had every reason to believe that the 
vessel, if moving, was going up the river, 
and immediately, after only a momentary de- 
lay for observation, rang to stop and re- 
verse, and the engineer obeyed the orders, 
and, at the time of the collision, the Pleasant 
Valley was dead, or nearly dead, in the wa- 
ter; and that the collision happened without 
any omission or fault chargeable to the Pleas- 
ant Valley, as conti-ibuting to, or conducing 
to produce, the collision- 

This case presents, in the evidence, the 
usual feature which attends the trial of a 
libel by an injured tow against her tug and 
a third vessel, for a collision between such 
tow and such third vessel— a reduction of 
the trial to a contest between the tug and the 
third vessel, and to an attempt by each to 
throw the whole blame on the other. This 
case, too, presents a feature often attend- 
ant on the trial of collision cases— a ten- 
dency on the part of the witnesses for both 
sides to exaggerate in respect to points sup- 
posed to be vital and controlling. The ex- 
aggeration, in the present ease, is as to the 
degree of remaining daylight or approaching 
darkness, at the time of the collision. The 
witnesses for the Pleasant Valley testify to 
great darkness; those on the other side to 
abundant daylight Manifestly, both sets of 
witnesses ^:aggeitite. 

The answer of the tug and the answer of 
the Pleasant Valley substantially agree in 
■one important particular, namely, that the 
pilot of the Pleasant Valley mistook the di- 
rection in which the tug and her tow were 
moving. The answer of the tug avers, that 
the pilot of the Pleasant Valley mistook the 
direction in which the tug and tow were go- 
ing, and supposed he was attempting to cross 
the stern, when in fact he was attempting 
to cross the bows, and that, when the Pleas- 
ant Valley was not far off, she drew more 
directly across the bows of the tug and tow. 
The answer of the Pleasant Valley alleges 
that her pilot did not discover the tug and 
tow until they and the Pleasant Valley had 
approached within about five hundred feet 
of each other, and then saw them, in the 
darkness ahead, only as a dark mass, which 
produced the impression, that, if moving, it 
was moving up the river, because it had no 
lights, or shape of hull or sail, and that there- 
upon the helm of the Pleasant Valley was 
put to starboard, to clear it. These concur- 
rent statements of the two answers, that the 
Pleasant Valley in fact mistook the direction 
in which the tug and tow were moving, and 
starboarded just before the collision, to pass 
under the supposed stern of the tug and tow, 
are supported by the evidence on both sides. 
It is true, that the answer of the tug attrib- 
utes the mistake on the part of the pilot 
of the Pleasant Valley to his being, at the 
time, under the influence of liquor, so that, 
although it was broad daylight, he paid so 
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little attention as not to see which way the 
tug and tow were bound. But the fact 
of the mistake and the movement it induced 
on the part of the Pleasant Valley are averred 
and established. On the supposition that 
the object seen from the Pleasant Valley was 
a vessel moving up the river, in the same 
direction that the Pleasant Valley was going, 
the starboarding by the Pleasant Valley, on 
the discovery of such object, was an intelli- 
gent movement, indicating that the pilot was 
in possession of his faculties, and was not 
under any disability. Nor is there any evi- 
dence that he was under the influence of liq- 
uor at the time. The evidence all points the 
other way. The pilot was dead at the time 
of the trial, but all the evidence we have in 
regard to his acts and conversation, at the 
wheel, in the pilot-house, just before the col- 
lision, indicate a man who knew what he has 
doing and was attentive to his duties. His 
conversation with Johnson, his sounding the 
gong twice to have the lights put up, his 
starboarding on seeing what he supposed 
was a vessel moving up the river, and his 
slowing, stopping and backing on discovering 
his mistake, are such indications. If, then, 
the mistake which the pilot of the Pleasant 
Valley made was not due to any blunting of 
his faculties by liquor, to what was it due? 

The proposition urged, in this respect, 
against the Pleasant Valley is, that, although 
it was broad daylight, the pilot of the Pleas- 
ant Valley failed sooner to see the tug and 
tow, and failed, when he did discover them, 
to see at once that they were moving to- 
wards him, because he was inattentive to his 
duties. This involves, necessarily, the idea, 
that the pilot, in broad daylight, failed to 
see the tug and tow at all, although they 
were ahead of him, in the middle of a broad 
river, with no obstruction, and no other ves- 
sels in the vicinity, and plainly visible, until 
they arrived within a short distance of him, 
and that, when he discovered them, he failed, 
in broad daylight, to see that they were mov- 
ing towards him. and not from him. The 
presumption is against such a state of facts. 
The conclusion drawn rests entirely on the 
premise that it was daylight, or, as the an- 
swer of the tug alleges, "broad dayhght," 
or, in other words, that sufficient daylight 
remained for the pilot of the Pleasant Valley 
to have sooner seen the tug and tow, and to 
have seen, when he did discover them, that 
they were moving towards him, and not 
away from him. if he had been vigilant and 
attentive. There can be no doubt that the 
persons on the tug and the canal-boats saw 
the Pleasant Valley approaching when she 
was a long distance off. But the Pleasant 
Valley was a large side-wheel steamboat, 
painted white. She was conspicuous, and, seen 
from low canal-boats, and a low tug, she, 
doubtless, stood out in relief against the sky 
<*jid what light there was in it. The tug 
was a small vessel, of 40 or 50 tons, and about 
1^0 feet long. The canal-boats projected 
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feJiead of her, on each side. They were of 
a dark color, and no visible part of the tug 
was lighter than a drab color. From the 
elevation of the pilot house of the Pleasant 
Valley, the background to the tug and tow 
was the water of the river. Under these cir- 
cumstances, there is nothing improbable in 
the view, that those on the tug and the tow 
may have seen, with sufficient distinctness, 
the approach of the Pleasant Valley, while 
the pilot of the Pleasant Valley may not have 
been able, even by proper attention and 
vigilance, to see the tug ajid tow till he was 
close upon them, and, even then, not to dis- 
cern, at first, which way they were moving. 
It depends on the degree of fading daylight 
or coming darkness. As to this, a most 
significant circumstance is the fact that the 
pilot of the Pleasant Valley twice signalled 
by the deck gong, from the pilot house, each 
time by a signal of two strokes, to have the 
vessel's lights put up. She had no lights 
set. The engineer heard the first signal and 
saw tliat it was not obeyed, and that no one 
went to put up the lights, and thinking, from 
the degree of darkness, that, it was dajiger- 
ous to run without lights, shut off the steam, 
of his own suggestion, to about one quarter 
speed, and then heard the second signal. 
At. this time, on the weight of the evidence, 
it was about half an hour after sunset. It is 
not to be believed, that the pilot would have 
rung, and rung twice, for the lights to be 
put up, so that his vessel might be seen, if 
he had not been impressed with the con- 
viction, resulting from the then actual use 
of his eyesight, that the daylight had so far 
receded, and the darkness had so far advan- 
ced, that he could not see, in the direction in 
which his vessel was moving, with sufficient 
distinctness to enable him properly to avoid 
a vessel without lights which might be ap- 
proaching from that direction. The shutting 
off "of the steam by the engineer is of kindred 
significance as to the absence of light and 
the presence of darkness. I am satisfied, on 
the evidence, that it was so dark, that the 
pilot of the Pleasant Valley failed sooner to 
see the tug and tow, because the tug did 
not have set any lights, and did not show 
any light, and that to the same cause is at- 
tributable the mistake the pilot made as to the 
direction in which the discovered object was 
moving. His own view of the necessity for 
lights, manifested by his call for them on his 
own vessel, naturally led him to expect that 
any vessel coming towards him from ahead 
would show a light, and to conclude that a 
vessel seen ahead, in that part of the river, 
and not showing a light, was moving away 
from him. From these considerations, it re- 
sults, that the tug was in fault in not having 
set and burning the lights required by stat- 
ute, whether as required by article 4 of the 
act of April 29, 1864 (13 Stat. 59), or by sec- 
tion 47 of the act of February 28, 1871 (16 
Stat. 453, 454), and in not showing any light, 
either on herself or on either of the boats 



she was towing, and that such fiiult directly 
contributed to the collision. 

The libel does not allege the absence of 
lights on the tug as a fault on the part of 
the tug. It specifies, as faults in the tug, 
only these, that she had no proper lookout 
performing his duties, that she did not stop 
and back in time to prevent the collision, 
and that she failed to give any whistle or 
signal to the Pleasant Valley until the latter 
was within about 500 feet. The theory of 
the libel is, that it was daylight, and that the 
canal-boats were plainly visible for a long 
distance. It states no facts which make 
out a necessity for lights on the tug. It 
claims that the canal-boats could have been 
seen if the Pleasant Valley had had a proper 
lookout performing his duties. Yet it claims, 
also, that the tug was in fault because she 
gave no whistle or signal to the Pleasant 
Valley until the latter wa& within about 500 
feet, whereas she should have givea such 
whistle or signal at a greater distance off, 
because she saw the Pleasant Valley half a 
mile or more off, approaching in such a di- 
rection, as to indicate danger of collision. 
This must be regarded as being, in sub- 
stance, an allegation, that the tug had rea- 
son, from the course of the Pleasant Valley, 
to suppose that the Pleasant Valley did not 
see the tug and her tow, and that, there- 
fore, it was the duty of the tug to indicate 
her presence by whistling or otherwise sig- 
nalling, and that her not doing so was a 
fault contributing to the collision. 

Although the libel does not charge the ab- 
sence of lights from the tug as a fault mak- 
ing the tug responsible to the libellants, yet 
the Pleasant Valley, in exoneration of the 
faults charged against herself by the libel, 
whether with a view to entire exoneration 
or to partial exoneration, has a right to show 
that the absence of lights from the tug was 
a cause, or the cause, of things charged by 
the libel as faults in the Pleasant valley, 
namely, her alleged change of coui-se and 
her alleged attempt to cross the course of the 
tug and tow. If, in showing this, she shows 
that such absence of lights from the tug con- 
tributed to the collision, that conclusion 
must, as against the tug, between her and 
the Pleasant Valley, be dealt with as a prop- 
er element in the case, inasmuch as the an- 
swer of the Pleasant Valley insists upon 
such absence of lights as a fault in the tug. 
Whether, if such absence of lights from the 
tug were the only fault in the tug that con- 
tributed to the collision, it could, when not 
alleged or insisted on in the libel, be al- 
lowed to operate to give a decree to the libel- 
lants against the tug, is an important ques- 
tion, and one not necessary to be here decid- 
ed, inasmuch as there were other faults in 
the tug, contributing to the collision, which 
are alleged in the libel. 

The allegations of the libel, that the tug 
'saw, from the distance off of half a mile or 
more, the approach of the Pleasant Valley 
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in sucli a direction as to indicate danger of a 
collision, and that the tug gave no wbistle 
or signal to tlie Pleasant Valley until tlie 
Pleasant Valley had approached withm 
about uOO feet, and that the collision was due 
In part to carelessness on the part of the 
tug, in not stopping and backing in time to 
prevent the collision, and in not giving any 
whistle or signal to the Pleasant Valley un- 
til the latter was within about 500 feet, are 
borne out by the evidence. The pilot of the 
tug says, that, when he first saw the Pleas- 
ant Valley, she was about two miles- ofic; 
that, from about ofiE Forty-Second street she 
steered directly for the tug and tow; a^d 
that he gave no signal, but kept on until the 
pleasant Valley- was about 10 lengths or less 
off when he gave one whistle, and then 
slowed, stopped and backed. Having no 
lights, and seeing the Pleasant Valley head- 
ing directiy for the tug and tow, it was the 
duty of the tug to indicate her presence by 
whisUes or other signals, as there was rea- 
sonable ground for the belief that the Pleas- 
ant Valley did not see the tug and tow, either 
from the darkness, or from inattention, and 
it was equally her duty to have stopped and 
backedsooner thanshe did. Confessedly, from 
about ofiE Forty-Second street, the Pleasant 
Valley headed directiy for the tug and tow, 
and did not change from that course, except 
to draw more across the course of the tug 
and tow, and the tug saw this, and saw that 
she and the Pleasant Valley were approach- 
ing each other so as to involve risk of col- 
lision> It was, therefore, under article 16 of 
the statutory rules (Act April 29, 1864; 13 
Stat. 61), the duty of the tug to slacken her 
speed, and, if necessary, to stop and re- 
verse. The latter necessity, as it turned out, 
existed, but the tug neglected such duty, un- 
til too late a period. 

The failure of the tug to indicate her pres- 
ence sooner by whistles or signals, was the 
neglect of such a precaution as is referred 
to In article 20 of the statutory rules. I do 
not characterize it as a failure to comply with 
rule 3 of the rules for the government of 
pilots, referred to in the answer of the Pleas- 
ant Valley. Nor must I be understood as 
characterizing the failure of the tug to show 
lights, either on herself or her tow, as a fail- 
ure to comply with rule 9 of the rules of the 
supervising inspectors, of June 10, 1871, so 
far as those rules require anything difiEerent 
from, or in addition to, what is required, in 
respect to lights for steamtugs, by article 4 
of the statutory rules, in the act of April 29, 

1864. 

Was the Pleasant Valley in fault? The 
libel alleges, as a fault in her, contributing 
to the collision, that she had no proper look- 
out, performing his duties. The fact that 
she had no lookout stationed at her bow is 
conceded. But the answer of the Pleasant 
Valley avers, that the canal-boats could not 
have been seen by any lookout on the Pleas- 
ant Valley sooner than they were seen by 
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her pilot, or until they were too close for the- 
Pleasant Valley to avoid a collision by prop- 
er vigilance, or the use of ordinary and rea- 
sonable and due care and skiU. There was- 
no one on the lookout, on the main deck, for- 
ward, on the Pleasant Valley, in the place- 
where a lookout ought to have been sta- 
tioned. The master and the deck hands^ 
were all of them aft, on the saloon deck, 
washing the deck. There was no one looking: 
ahead but the pilot in the pilot house. He 
recognized the necessity for lights by twice- 
sounding the gong for them, and this prac- 
tical acknowledgment by him, that the dark- 
ness was such that he could not see, with, 
distinctness, vessels which might not have- 
lights, made it the more incumbent upon him, 
to take care that he had a lookout stationed 
in the proper place for a lookout, to see if he- 
might not be meeting, as it turned out he- 
was meeting, a vessel without lights. Fail- 
ing to have such a lookout, it is for the Pleas- 
ant Valley to show, that, if she had had such 
a lookout, the tug and tow would not have- 
been seen by him sooner than they were seen 
by the pilot, and sufficiently sooner to have- 
enabled the Pleasant Valley to avoid or miti- 
gate the collision. It is difficult to prove a 
negative; but the views which have led me- 
to the conclusion, that the absence of lights^ 
from the tug contributed to the collision, 
lead me also to the conclusion, that, with the- 
conjoined speed with which the two vessels- 
were approaching each' other, no lookout at 
the bow of the Pleasant Valley would have- 
seen the tug and tow so much, if any, sooner 
than the pilot saw them, or would, when he- 
saw them, have seen that they were coming 
towai'ds the Pleasant VaUey, so much, if any, 
sooner than her pilot saw that, as to have- 
made, with any reasonable promptness of ac- 
tion, any difference in the result If the- 
starboarding of the Pleasant Valley, on dis- 
covering the object ahead, was a mistake, 
and if porting would have been better, the- 
error, induced directly by the want of lights 
on the tug, and committed in extremis, was- 
not a culpable one, and must be held to be 
one for which the tug, and not the Pleasant 
Valley, was responsible. 

The allegation, in the libel, that the Pleas- 
ant Valley was in fault, in improperly chan- 
ging her course, so far as it relates to any 
change of heading by the Pleasant Valley 
before she discovered the tug and tow, re- 
lates to what cannot be called a change of" 
course, because it was a change of heading- 
made in ignorance of the presence of the tug 
and tow— an ignorance for which, as has 
been shown, the Pleasant Valley was not to 
blame. So far as such allegation relates ta- 
any change of course by the Pleasant Valley 
after she discovered the tug and tow, it was, 
as before remarked, a change in extremis,, 
and not a culpable one. 

The averment, in the libel, that the Pleas- 
ant Valley was in fault, in not stopping and 
backing in time to avoid the collision, is dis- 
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posed of by the observations already made. 
She stopped and backed as soon as she dis- 
covered danger of collision, and that the ob- 
jects ahead were approaching vessels, and as 
soon as, under the circumstances, she was re- 
quired to do so, and such discovery was 
made as soon as, with the want of lights on 
the tug, it could have been made. 

The views already presented cover nearly 
all the allegations of fault made against the 
Pleasant Valley in the answer of the tug— 
the incompetency and unfitness of the pilot 
of the Pleasant Valley, her want of a lookout, 
her attempt to cross the bows of the tug and 
tow, her not stopping and backing in time, 
and her failing, through inattention, to see 
which way the tug and tow were bound. 

The ansAver of the tug avers that the 
Pleasant Valley was in fault, in not keep- 
ing to the right This is an invocation of the 
rule of porting, laid down in article 13, when 
two steam vessels are meeting end on, or 
nearly end on, so as to involve risk of colli- 
sion. I do not think this article has any ap- 
plication to the Pleasant Valley, under the 
circumstances of this ease. She was under 
no obligation to poit before she discovered 
the tug and tow, and her failure to port on or 
after such discovery was no fault. Nor did 
the fourteenth article apply to the Pleasant 
Valley, and require her, as having the tug 
and tow on her own starboard side, to keep 
out of their way. Nor was there any fault 
in the Pleasant Valley in not answering the 
whistle from the tug given, when such whis- 
tle was given, at a time when, from" the evi- 
dence, a collision was inevitable. 

The answer of the tug does not allege any 
fault on the part of the canal-boats. It is 
unneeessaiy to consider the allegation, in the 
answer of the Pleasant Valley, that the colli- 
sion was caused by the canal-boats, in their 
not exhibiting the usual and proper lights, or 
to determine whether it was the duty of 
those owning or on board of the canal-boats, 
tmder the provisions of the forty-seventh sec- 
tion of the act of February 28, 1871 (16 Stat. 
453, 454), or under the ninth of the rules of 
the supervising inspectors, of June 10, 1871, 
for the government of pilots, to exhibit or car- 
ry any lights, or to determine whether the 
provisions of the said ninth rule are regula- 
tions which the supervising inspectors were 
authorized to make by the twenty-third or 
the twenty-ninth section of the said act of 
February 28, 1871. 

The libel as against the Pleasant Valley 
must be dismissed, with costs, and the libel- 
lants must have a decree against the tug, 
with costs, with a reference to ascertain the 
damages set forth in the libel. 
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Case Wo. 11,2S7. 

In re PLIMPTON. 

[4 Law Rep. 488.] 

District Court, S. D. New York. Feb., 1842. 

Baxkkuptoy— Informalities in the Petition'. 

In bankruptcy. 

BETTS, District Judge. In this ease the 
objections are, that the petitioner did not set 
forth, to the best of his knowledge, a list of 
his creditors, with their places of residence 
and the amounts due to each. The parties 
must however, point out the instances in 
which it has been omitted, and if they do 
the court will not pass it over. The second 
objection is, that the schedule annexed to the 
petition is defective in not showing the resi- 
dences of all the petitioner's creditors. This 
objection rests under the same imperfection 
as the other, namely, that the particular 
omissions were not pointed out. Another ob- 
jection is, that the petitioner does not set 
out an accurate inventoiy of his property and 
every portion of it This is a question of 
fact, and if he has not set it out properly, it 
would be fatal to his application. The fourth 
objection is, that by the schedule it plainly 
appears the petitioner has an interest or own- 
ership in certain furniture, which is not 
properly mentioned in the schedule. The 
schedule says, "other furniture in said house, 
which is mortgaged to a person in Massa- 
chusetts," and when thus designating this 
mortgaged furniture, he refers, in relation to 
it to the clerk of the record oflice in Brook- 
lyn, to show that the furniture is mortgaged 
for more than it is worth. As the petitioner 
thus sets foith the amount of part of his 
furniture, and sets forth that more of it is 
mortgaged, and to whom, I apprehend he 
complies with the act, as the assignee can be 
under no difficulty in relation to it and can see 
what part of it is under incumbrance and 
what is not. It is not to be expected that pa- 
pers of this sort will be positively certain as 
to every particular, but only reasonably cer- 
tain, so that the creditors can fairly avail 
themselves of them. The fifth objection is, 
that the petitioner does not set forth in his 
schedule an assignment of certain property 
which he assigned to 0. Sherwood, by an as- 
signment of certain accounts or choses in 
action, etc., belonging to the petitioner, ^ne 
schedule says, that those debts were "assign- 
ed to Sherwood as my assignee, to be divided 
amongst my creditors pro rata." This gen- 
eral reference to the assignment would not 
be sufficient, but when the partv gives a 
copy of the assignment, it is to be considered 
part of the schedule, and I do not see any 
necessity for a list of the debts which are 
contained in that assignment. It may ue 
a question between his assignee and the' gen- 
eral assignee as to who shall have the prop- 
erty; but a list of the debts would throw no 
further light on the subject; and would be 
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merely putting into tlie hands of the assignee 
a. paper of no use to him. These objections 
were overruled, and the matters of fact sent 
Ijefore a commissioner. 



Case Wo. 11,S28. 

Ex parte PLITT et al. 
[2 Wall. Jr. 453.] 1 

Circuit Court, E. D. Pennsylvania. Dee. 1, 
1853. 
Cleiik's Cosimissioss— Costs— Coussel and Con- 
. TiSGENT Fees. 

1. A clerk of the circuit courts of the United 
States is not, under Act Feb. 26, 18d3 [10 Stat. 
161], relating to clerlis' fees, nor otherwise,, en- 
titled to commissions for "receivmg, Keeping, 
and paying out money," unless the fund has 
actually passed into the court, or through the 
clerk's official hand, or has been agreed to be 
considered as having done so. The fact that the 
money is subject to the decree of the court, it 
not being in the court's registry, is not enough 
to give the derk a right to commissions. 

[Cited in Leech v. Kay, 4 Fed. 73; Fagan v. 
Cullen, 28 Fed. 843; Thomas v. Chicago & 
O. S. By. Co., 37 Fed. 550; Easton v. 
Houston H, T. C. Ry. Co., 44 Fed. 721.] 

2. A fund in the hands of an intestate's admin- 
istrator, upon which a decree of this court has 
acted, or is acting, is Uable to three classes of 
charge: 1st The necessary expenses of ascer- 
taining it, and reducing it into possession, /d. 
A reasonable compensation for its safe keeping, 
and the supervision of its interests, dd. Ihe 
expenses of ascertaining the proper distributees, 
and making distribution among them. Accord- 
ingly, under the 1st head the court allowed a 
partv who bad claimed as next of kin (though 
unsuccessfully as to any part) a whole fund in 
an administrator's hands, the actual expenses of 
a foreign commission obtained by him under im- 
plied authority of the administrator, a stake- 
holder, to show th«t certain funds abroad were 
assets of the estate, and so increase it. And al- 
so allowed him a sum for his expenses and 
trouble successfully exercised in the same im- 
plied way in obtaining indemnity from the es- 
tate of a former administrator, who had com- 
mitted a devastavit and died. But would allow 
no part of the expenses, nor any compensation 
for long, wearisome, and great trouble, to which 
he had been put in that part of his efforts which 
were made in his own behalf alone; and which, 
unlike the former ones, had not in their result 
enured as above mentioned to the benefit of the 
opposing claimants, who had been now recently 
and finally decreed entitled to the whole fund. 
Under the 3d head the court allowed another un- 
successful party claimant of the whole fund, 
the actual costs and expenses to which he had 
been put in showing the relationship of all par- 
ties to the intestate, thereby enabling the court 
to give what it deemed a proper direction to the 
fund; although this party's object m showing 
this relationship had been to show a state of 
facts which, as he supposed, and in argument 
contended, gave him a right to the whole fund. 
But the court allowed him nothing more; and, 
as on the former case, would allow no part of the 
expenses, nor any compensation for long, weari- 
some, and great trouble to which he had been 
put, in that part of his efforts which were made 
in his own behalf alone; and which, unlike the 
former ones, had not in their result enured as 
above mentioned to the benefit of the opposing 

claimants, who had been now recently and final- 
Iv decreed entitled to the whole fund. Under 

• this 3d head the court allowed the counsellor of 



1 [Reported by John William Wallace, Esq.] 
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a special class of claimants who, by consent of 
another class, having, up to a certain point but 
no further, an interest common with this special 
class, and hj order of court, had rendered great 
professional service to the whole class, before 
the point where the interests of the two classes 
diverged, a counsel fee of ?6000, or three-f our^s 
of 1 per cent, upon a fund distributable. The 
court considering that there was no doubt of its 
power where a fund is within its control, to take 
care of the rights of the solicitors who have 
claims against it, ^vhether for their costs tech- 
nically speaking, or their reasonable counsel 
fees; and regarding such persons in no other 
light than as meritorious assignees of a part in- 

[Cited in Ex parte Jaffiray, Case No. 7,170; 
Re O'Hara, Id. 10,465; Re New York Mail 
Steam-Ship Co., Id. 10,208; Trustees v- 
Greenough, 105 U. S. 535.] 

[Cited in Stewart v. Flowers, 44 Miss. 513.] 

3. The court makes some extra-judicial re- 
marks, in reply to argument at the bar, upon 
what are called contingent fees, or fees stipulat- 
ed beforehand to be paid on the successful result 
of the litigation. It speaks of the practice of 
making such stipulations as not to be generally 
commended, exposing honourable men to misjm- 
prehension and illiberal remark, and giving the 
apparent sanction of their example to conduct 
which they would be among the foremost to 
reprehend. And though the court remarked that 
such contracts might sometimes be necessary, 
in a community such as that of Pennsylvania 
had been, and perhaps as it is yet; and that 
where they have been made in abundant good 
faith, uberrima fide, without suppression or re- 
serve of fact, or exaggeration of apprehended 
difficulties, or undue influence of any sort or de- 
gree; and where the compensation bargained 
for is absolutely just and fair, so that the trans- 
action is characterized throughout by all good 
fidelity to the client;" the court would hold 
them valid; yet they remarked further that it 
was almost unnecessary to say, that such con- 
tracts, as they could sc-arcely be excepted from 
the general rule, which denounces as suspicious 
the dealings of fiduciaries with those under their 
protection, must undergo the most exact and 
jealous scrutiny before they can expect the judi- 
cial ratification. 

4, A case before the court being an exceptional 
and very peculiar case, where there was a large 
fund left by a bachelor, with doubtful domicil 
and of uncertain sanity, without any near rela- 
tives, but vast numbers of remote ones, to his 
"heir-at-law or lawful heir," where the claimants 
were very numerous, poor, scattered about the 
world, having fractional interests, and quite 
unable to pay counsel for maintaining what 
after a quarter of a century's hard litigation, 
and without any compromise, was decided to be 
their just rights; and where the court knew the 
whole extent of the counsel's labours, and knew 
also the rate of commission, and the whole ex- 
tent of the gross sum received by them; such a 
case was regarded by the court as illustrating 
very fairly the occasional policy of such con- 
tracts. And in the case of a fund of §800,000 
or thereabouts, the court did not consider as un- 
conscionable a stipulation for a contingent com- 
pensation of Wz per cent.; it being by the terms 
of the contract divisible between three counsel, 
the suit having been pending for 25 years; hav- 
ing required an enormous mass of testimony from 
England as well as here; having been argued 
three or four times in this court, and as many 
times before the supreme court at Washington; 

and having been finally adjudged there only by 

an equally divided court. 
[Cited in Re O'Hara, Case No. 10,465.] 

Two cases in previous parts of these Re- 
ports (White V. Brown [Case No. 17,538], and 
Aspden's Estate [Id. 589]) give an account of 
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Mathias Aspden and his estate. This man 
was a bachelor of selfish, secluded, and ridic- 
ulous habits, and indeed of rather doubtful 
sanity, who, bom in Pennsylvania prior to the 
Revolution, left the country on that event, 
and after an unsettlea and strange life, died 
in London, in 1824, leaving a large personal 
estate to his "heir-at-law," or "lawful heir." 
A variety of circumstances connected with a 
very doubtful place of domicil, and with ques- 
tions of fact and of law, made it quite a dif- 
ficult matter to decide who, under these 
terms, was to take the estate. One John 
Aspden, of Lancashire, England, claimed it 
in 1828, and after a long and able argument 
on the whole law and merits, before this 
court, when the late Justices Baldwin and 
Hopldnpon sat hei-e, the court "had no hesita- 
tion in expressing its most decided opinion 
that he was entitled to the whole estate by 
the Gxed rules of law:" and to Mm aceord- 
iugly the whole estate was decreed to go. 
From this decree tbe case was taken to the 
pupreme court of the United States, where, 
in January, 1835, without any opinion on the 
general law or merits, the decree was re- 
versed, and the case remanded for further 
proceedings, because there was no allegation 
in the pleadings as to the place of the testa- 
tor's domicil; a matter which, when the case 
was below, the counsel on both sides and the 
court; had considered as either sufficiently al- 
leged or of no importance. Harrison v. Nix- 
on, 9 Pet [34 U. S.] 483, and [Poole v. Nixon] 
Id. Append. 770. In the meantime another 
John Aspden, to wit, 'John Aspden, of Lon- 
don, had appeared, claiming to be the ti-ue 
heir. Both these pai-ties claimed the estate 
against one another, and they both claimed 
it against a large number of persons, heirs 
by the Pennsylvania statute law. These 
heirs, too, bemg divided into two classes, 
some coming ex parte patema and others ex 
parte materna, at a later stage of the case 
claimed against one another, as until they had 
disposed of these persons they did jointly 
against the heirs real and pretended at com- 
mon law. The claim of the heirs ex pai-te 
patema was to all the estate, while the heirs 
ex parte matema claimed to share it with 
them in the rates of 32 parts to 3. With a 
few exceptions nearly all these half-blood 
parties were poor, common and rather ignor- 
ant people, including old women and chil- 
dren. They were scattered over the whole 
country; most of them were unknown to each 
other prior to this suit, and after they be- 
came acquainted by it, were bound together 
by nothing in common, but the cohesive pow- 
a- of one interest. New claimants, too, were 
constantly tm-ning up, having been fished out 
by somebody who had proved to their sat- 
isfaction a relationship with Aspden. But 
even this bond of a common interest in a large 
pile of money, pressed unequally upon these 
parties. A few took a very active part. Oth- 
ers took an inert pai-t: some would take no 
part at all. 
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1 In the earlier history of the case the late 
air. B. Tilghman and Mr. Newbold were the 
principal counsel of these last mentioned— the 
half-blood or statutory heirs. But there was 
a host of other counsel of all grades of char- 
acter and importance, or of no character and 
no importance, hangmg on the skirts of the 
case, and representing some small interest in 
It just sufficient to waiTant an appearance- 
in the couit room. Some parties had no coun- 
sel; and some counsel, if they had any par- 
ties, took very little pains to represent them. 
All the counsel, of course, could not argue 
the ease at Washington; and after an appeal 
there in 1833, Mr. B. TUghman and air. New- 
bold were designated at a meeting of sevei-al 
pnncipal and some hiferior counsel, to take 
care of the case at Washington; it being un- 
derstood that a third counsel, who practised 
habitually m the supreme court there, should 
be taJcen into it, in that city. A commission 
of Ws per cent contingent on the amount to 
be recovered, was— the witness could not say, 
agreed on— but was "named" as a compensa- 
tion to these three counsel, who it was under- 
stood "would be rendering a genei-al benefit" 
to both sides of the half-blood. And Mr. 
Newbold, before going to Washington did ob- 
tain agreements in writing from some of the 
parties in this form, st.: "We do hereby 
agree, each for himself, to pay J, L. New- 
bold seven and a half per centum, on the 
amount that shall be recovered for us out 
of the estate of Mathias Aspden, deceased,, 
when the same shall be received, for prose- 
cuting our claims upon said estate before the 
supreme court of the United States, in the 
ease of Packer v. Nixon, now pending before 
said court, and do hereby constitute him our 
attorney for said purpose." Mr. Newbold 
did not expect to claim for himself this; 
amount, but expected that all interested' 
would sign similar papers, and that the 
amount would be divided into three equal 
parts, 2^4 to Mr. Tilghman, 2^ to himself, 
and 21^ to the third counsel at Washington. 
Messrs. Newbold and Tilghman now proceed- 
ed to Washington, where they called on the- 
Honourable Daniel Webster, Esquire, at his 
residence on the morning that the case was 
to be argued, and a short time only before- 
the court met: and begged his professional 



assistance in the case. They told him what 
had been agreed upon. And speaking of 
professional compensation, Mr. Webster ask- 
ed whether they could not get something as 
they went along— "Enough, at least," as he~ 
pleasantly asked, "enough, at least, gentle- 
men, to nib the pen?" Mr. Newbold told 
him that it was out of the question to expect 
any money now from the parties, most of 
whom were too poor, and others too doubtful 
of success to risk any money in fees, Mr. 
Webster assenting, as one witness "under- 
stood," to these terms, went with the counsel 
to the supreme court where the case was al- 
most immediately called. Mr. Newbold stat- 
ing it, and Mr. Webster taking notes. On. 
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the .second day's argument, one of the 3Utlges 
tn an obiter way apparently, asked counsel if 
there was any jiverment of domicil m the 
pleadings, to which Mr. Newhold replied 
negatively. The matter was not fui-ther al- 
luded to hy the court. But after the ad- 
lournment on that day, Mr. Webster remark- 
ed to his colleagues that he thought there 
was "much significance" in that question 
which the court had asked about the aver- 
ment of domicil: and after the consultation 
with them that evening, he himself moved 
the court on the following morning to sus- 
pend the argument and send the case back to 
amend the "pleadings. A day was fixed to 
argue this point and it was argued by Mr. 
Webster's colleagues, though not by him; he 
being engaged elsewhere: and after argu- 
ment on the other side, and a warm opinion 
of dissent from Justice Baldwin, the court 
did reverse the decree and send it back as 
Mr. Webster had moved. The report of the 
case as given by the supreme court reporter, 
does not refer to the matter as having been 
suggested at all by the court; stating simply 
^[HaiTison v. Nixon] 9 Pet. [3i U. S.] 494) 
that: "At a subsequent day of the term, 
when the cause came on for argument upon 
the merits, a question was presented by Mr. 
Webster, who, with Mr. Tilghman and Mr. 
Newbold, was the counsel for the appellants; 
whether the bill taken by itself, or in con- 
nexion with the answer, contained sufficient 
matter upon which the court could nroceed, 
and finally dispose of the cause. It was sub- 
mitted, that the bill contains no averment of 
the actual domicil of the testator, at the time 
he made his will, or at any intermediate pe- 
riod, before, or at his death. The court di- 
rected this question to be argued, before the 
argument should proceed on the merits." As 
soon as the court ordered the argument on 
his motion, Mr. Webster said to his col- 
leagues: "I will take no part in this. You, 
gentlemen, will." "He seemed," said the 
testimony, "to think that there could be no 
doubt about the result. He thought the 
■court would send the ease back for want of 
that averment." His colleagues made no ob- 
jection when he said that he would take no 
part in the argument of the motion. There 
was no evidence that he was ever afterwards 
applied to, or took any part in the cause. 
And as he had been expected to act only at 
Washington, the question which— after the 
1st argument there and the 2nd one hereafter 
mentioned— arose between the two classes of 
half-blood, for both of whom he had been en- 
gaged, was suggested as a reason why he 
might not have felt at liberty to do so. It 
was a reason why other counsel similarly sit- 
iiated did not. There was no evidence that 
Mr. Webster had ever made any stipulations 
•of any kind, with any body, about his fees 
a,nd it was certain that he never either asked 
or received any thing. The case, as is here- 
.af ter stated, was decided in this court in fa- 
-rour of the parties for whom he had acted 
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some months before his death in the fall of 
1852; and a difiiculty in the supreme court 
which prevented at least any reversal of that 
decree was known in the spring of 1852; a 
considerable time before it also. He had 
neither made any record of his own about 
his fee, nor preserved any from other coun- 
sel-' though Mr. Newbold had many for him- 
self and his colleague, Mr, Read. Neither 
Mr Webster's famUy, nor his testamentary 
executor had ever had from him the least in- 
timation of his claim of any fee in the ease. 
The executor derived his first knowledge of 
the possibility of right from a friend of Mr. 
Webster's to whom Mr. Josiah Randall, who 
had been engaged on tiie otiier side, had 
communicated it; and in consequence of this 
information, apparently, the matter ^vas now 
presented. The executor of Mr. Webster 
here represented by Mr. Randall did not ask 
to have the matter rested on any agreement 
for contingent compensation; ,but that the 
court "would order such an allowance to be 
made in compensation for Mr. Webster's 
sei-vices as should seem fair and equitable. 
It appeared tiiat although Mr. Webster had 
never preferred any claim of any sort on any 
fund yet in discussion among counsel, Mr. 
Newbold, who had received his fees based on 
the contingent arrangement, had said that as 
Mr Webster had been spoken to, and was an 
eminent man, he ought to receive a compli- 
mentary fee; and tiiat if no one else would 
pay it he, Mr. Newbold, would pay §1000 out 
of his own fee. So far as concerns the claim 
preferred in behalf of Mr. Webster. 

After this reversal at Washington already 
spoken of, for want of anaverment of dom- 
icil and the remission for further proceed- 
ings, the case, of course, came back here. 
But in the mean time the fonner justices, 
Baldwin and Hopkinson, had departed this 
life and new judges, st the present judges 
Grier and Kane were now upon the bench. 
The whole matter came of course before 
them. The first thing which they did was 
to order an issue for trial by a jm-y to seitie 
the place of Aspden's domicil: and that the 
parties "should respectively designate three 
counsel on each side by whom the said trial 
should be opened and argued." At this stage 
of the' case the interest of the half-blood 
or statutory heii-s-whetiier coming paternal- 
Iv or from the mother's side— was stUl a com- 
mon one. They were both seeking to estab- 
lish a Pennsylvania domicil, and so weaken 
the case of all persons who might be heir 
by the common law of England, and who 
were seeking to establish an English domicil, 
and so give to the "heir at law" the whole 
estate by making the term "heir at law," 
synonymous with "heir by the common law 
of England." 

In pursuance of the order a littie above 
mentioned, Mr. B. Tilghman, Mr. Read, and 
Mr. H. D. Gilpin, were designated by the 
Pennsylvania statutory heirs as the counsel 
by whom this question of domicil should be 
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"openea and argued" on tlieir behalf. The 
opening fell to Mr. Gilpin. The evidence 
of domicil— some exhibition of which the 
reader will get by reference to the case of 
White V. Brown, already reported— was en- 
tirely documentary. It was enormously vol- 
uminous, extremely detailed, uncommpnly 
discrepant: and from the absurdity of the 
principal character in it, old Aspden— a mere 
zany— positively disgusting to any study of in- 
teUigenee. To this huge pile of record evi- 
dence, Mr. Gilpin had given a most atten- 
tive and pains-taking study. He had dili- 
gently hunted up from its extent and from its 
corners, everything which could bear upon 
the ease; and pieliing it out from the disor- 
derly congeries of an immense paper boolc, 
had put it all together in a neat, arranged, 
and lucid narrative. The result of the whole 
was, that he presented his own case in its 
best aspect, and presented the opposite case 
with all the- strength in which it was pos- 
sible to present it, and yet keep it through- 
out, strictly subordinate to his own. The 
opening occupied several days, and was very 
full. Admitted principles of law were 
brought in to bear on the case as thus pre- 
sented, and the jm-y, understanding what 
they did understand, thought they under- 
stood every tiling; and pretty much decided 
the case, when they had heard it stated by 
one side. Having been a good deal exhaust- 
ed with tlie exercise of a long continued at- 
tention, they would hardly attend again to 
the supplemental kind of opening which Mr. 
Gilpin had made necessary for the other 
side; nor to the attempt of that side to 
show that this opening, which appeared to 
present a genuine and entire case, was in 
truth the effect of skilful collocations, of se- 
lected points of view, and of illusive casts of 
light; and that the pieces of the puzzle 
which— arranged by the adjustment of pain- 
ful ingenuity— produced a figure of one as- 
pect, could, by another process of less pains, 
and as much truth, be as well arranged to pre- 
sent a figure exactly the reverse. This opening 
gained, or was veiy instrumental in gaining, 
the verdict of a i*ennsylvania domicil; and that 
domicil in truth gained the whole cause; 
for the domicil being settled to be in Penn- 
sylvania, the new judges decreed exactly op- 
posite to the former ones, and that the es- 
tate should not go to the heir by the common 
law of England, whether he were John Asp- 
den, of London, or John Aspden, of Lanca- 
shhre, but should go to the heir (which they 
held to be a nomen coUectivum) by the statute 
law of Pennsylvania; the heirs of the half- 
blood already mentioned. Then sprung up, 
unexpectedly, a second and new question be- 
tween this class of heirs; that division of 
tliem which came ex parte paterna, claiming, 
on certain grounds, the whole of the estate, 
to which, in an earlier stage of the ease, and 
before the point was supposed to be one 
which would arise, the court had strongly in- 
timated they were entitled; and the heirs 
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ex parte paterna claiming to share 32/35 oi 
it with them. Mr. (Gilpin, who had been 
originally retained by the maternal heirs 
alone, now fell back to his original and more 
defined position, and maintained, both in 
this court and at Washington, with great la- 
bour of argument, against Mr. Read, who, 
having been retained by the maternal heirs 
alone, sided now with them— the claim of the 
paternal heirs to the whole sc/g^. But, as 
the result proved, that claim was not al- 
lowed either there or here; those heirs hav- 
ing got but 3/35. 

From the decree of the circuit court here, 
which first made this decree, an appeal was 
taken to Washington. The case was there 
elaborately argued in May, 1852, by Mr. J. 
Eandall, in behalf of one Jackson, M. D., 
who had been appointed in this country ad- 
minlsti-ator de bonis non of John Aspden, of 
Lancashire, one of the pei-sons who had 
claimed to represent the heir by the common 
law of England; and the court suspending 
Its opinion in an unusual way, "it reached 
the counsel of Dr. Jackson, that the court 
were embarrassed by the suggestion, that 
there was a material point that had not been 
taken by any of the counsel in the argument 
of the cause." The recollection of Mr. Ran- 
dall, who was one of Dr. Jacltson's counsel, 
and was here his witness, 2 was, "that this 
fact was stated by one or more of the letter 
writers from Washington, in the public 
newspapers." He was likewise informed 
that Mr. Reverdy Johnson and Mr. Ben-ien 
had both made the same statement, with the 
remark, that it was extraordinary that so 
many Philadelphia lawyei-s had been argu- 
ing a cause, and had neglected to touch up- 
on the real pomt of the case. Mr. Randall 
"examined the various aspects of the case 
with as much sagacity as he could, and came 
to the conclusion that the point omitted was, 
that after the death of Mr. Nixon there was 
no legal representative of Mathias Aspden 
recognised by the laws of England, and that 
it would be very important that Dr. Jackson 
should obtain letters of administration in 
London, and be substituted in the place that 
Mr. Nixon occupied at the time of his death." 
He "consulted with Mr. Hirst, who had been 
counsel in a collateral question in the ax*- 
gument," and Mr. Hirst agreed in this opin- 
ion of Mr. Randall's. Mr. Randall had taken 
"a great deal of pains to ascertain whether 
these surmises were correct or not," though, 
of course, he "had no correspondence or com- 
munication with any one of the judges on 
the subject," but he "left this country under 
a firm belief that the information was cor- 
rect;" though he was never able aftex-wards 
to find it so. 



2 No objection was taken under the rnle 4 
of this court, relating to attorney and counsel, 
which says, "No attorney shall be accepted as 
security for costs, nor as bail of any kind, nor 
to testify in favour of his client, except as to 
matters which are provable by the aflSdavit of a 
party." 
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Dr. Jackson, wlio was a medical profes- 
sor in a university at Philadelpliia, very re- 
luctantly acceded to this proposition of go- 
ing abroad; spoke of the injury which 
■would be done to his profession by his ab- 
sence, and said that nothing but an impeva- 
tive sense of duty would induce him. Mr. 
Randall urged him to go, and promised to 
accompany him, which he did. They sailed 
on the 15th of June, 1852, and returned 
some time in October. "After Dr. Jackson 
arrived in London, he was put," said Mr. 
Kandall, "to much inconvenience; compel- 
led to remain a longer time than we expect- 
ed; and I think more than a month after 
myself. I left him behind. The solicitor 
selected required him to be in London on 
the 8th of October, and he sailed some days 
after that, I think on the 13th. His request 
was finally refused; at least he never did 
receive letters. The course of medical lec- 
tures, of which he was professor, had com- 
menced before he returned, to the detriment 
of himself and of the university, as was al- 
leged by his brother professors." After Dr, 
Jackson arrived in London, in the end of 
June, being told that nothing could be done 
until September or October, he made a con- 
tinental tour to Havre, Paris, Brussels, Aix 
la Ghapelle, Cologne, Wiesbaden, Frankfort, 
Baden Baden, Strasburgh to Paris, Bou- 
logne, &c., to London; the e^enses at 
which places, on the continent, Mr. Randall 
testified was about half the expense of re- 
maining in London; that place, so far as he 
knew, being the dearest, and Baden Baden, 
where Dr. Jackson remained two days, the 
cheapest. The whole expenses of his jour- 
ney abroad, were $1697.70. Dr. Jackson had 
previously to setting out to get these letters 
of administration in London, been appointed 
by the orphans' court at Philadelphia ad- 
ministrator de bonis non of John Aspden, 
of Lancashire, already mentioned, and had 
given bond with sureties in the large sum of 
$670,000; and "from the time of his appoint- 
ment zealously and laboriously attended to 
its duties." Consultations with counsel were 
frequent, and Dr. Jackson put aside all pro- 
fessional and other avocations to attend to 
these meetings. He attended upon the coun- 
sel when the argument was prepared, and 
he also, at the request of his counsel, attend- 
ed at Washington at the argument before the 
supreme court, in May, 1852. The counsel 
on all sides who attended Washington at 
that time, had by consent of each other ob- 
tained an order of eom-t to take out of the 
fund a certain sum for their expenses in at- 
tending that argument. No provision was 
made for Dr. Jackson, who, Mr. Randall tes- 
tified, "had received nothing from any source 
to reimburse himself the sums he had ex- 
pended, nor any compensation for the serv- 
ices he had rendered," whatever they were. 
There was no doubt that Dr. Jackson had 
devoted a great deal of time to following 
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up the case; and had made himself master 
of all that it became him to know. 

The case having been argued a second time 
at Washington, in December, 1852, by Mr. 
Read and others, including Mr. Gilpin, on 
appeal from the decree above mentioned of 
the new judges, that decree, by an equally 
divided court, (see Brown v. Aspden, 14 
How. [55 U. S.] 25; and Aspden's Estate 
[Case No. 5893) "^vas affirmed; and the fund 
amounting to near $800,000, was now to be 
distributed. It had never been "paid into 
court," nor agreed to be considered as paid 
into court, though under orders of tlie court 
the administrator had frequently paid ex- 
penses incident to the suit. After the death 
of old Aspden's surviving execiitor, who had 
devastated part of it, it passed to an admin- 
istrator de bonis non, the defendant in the 
original case, who still held it, and had been 
paid for holding it, by an allowance in the 
orphans' court of the state where he had 
settled his administration account. Submit- 
ting himself constantly to the orders of this 
eom-t, he had frequently paid out certain 
comparatively small sums under those orders 
certified by the clerk; these being for ex- 
penses of printuig, &c., &c., and for payment 
by consent of certain principal counsel on 
both sides, to them both for their expenses in 
being at Washington to argue the case there. 
For convenience, apparently, these sums had 
sometimes passed through the clerk's hands. 
An act of congress, passed on the 26th of 
Februaiy, 1853, under the head of "Clerks' 
Fees," provides that there shall be allowed 
to the clerk of the circuit court "for receiv- 
ing, keeping and paying out money in pur- 
suance of the requu-ements of any statute 
or order of court, one per cent, on the amount 
so received, kept, and paid." A former fee 
bill was to a similar but not more favour- 
able effect 

The two Aspdens (against both of whom, 
irrespective of the question which was be- 
tween themselves, of true heirship at tHe 
common law, tie case had been decided) had 
expended a good deal of money and had had 
a great deal of trouble about the case. From 
1826, when John of London first made his 
claim, till May, 1852, soon after which time 
it was decided against him, that John had 
expended $7226.10 for travelling and lodg- 
ing expenses, coimsel and clerk fees, printers* 
bills, and very moderate allowance to him- 
self for trouble and loss of time through this 
term. A small part of his expenses, $1750, 
but a good deal of his trouble had been 
caused by a breach of trust in the sole sur- 
viving executor of old Aspden, the testator, 
and by exertions to obtain a lien in one of 
the state courts at Philadelphia against the 
executor's estate; which lien he did obtain, 
thereby saving a loss of many thousand dol- 
lars to old Aspden's estate. Another item of 
his expenses was the cost of a commission, 
$92.50, at an early date; the efiEect of which 
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•was to prove the testator's personal property 
3n England. John of Lancashire had expend- 
-ed $2502.85, generally on accounts similar to 
itbose of John of London's, except in regard 
i:o service against the defaulting executor, 
;and in regard to proving the testator's prop- 
-ertj-. John of Lancashii-e had laid out no 
money on these accounts, but he had laid out 
-ahout $1197.42, for costs and expenses con- 
nected Tvith commissions abroad, which 
showed the whole relationship of the respec- 
tive claimants, of all sides, in the case, to 
■old Aspdeu, the common testator. He had 
never made to himself any allowance for 
time or ti'ouble. 

T^e hulk, thirty-two thirty-fifths, of this 
large fund was paid over to the counsel of 
the largest representatives of the half blood, 
JMi-. Read, air. Newhold, and Sir. B. Tilgh- 
man, who retained among themselves, and 
Independently of any reference to Mr. "Web- 
ster, the 7% P- e. originally named; but a 
portion, about $G0,000, of the distributable 
fund, was resei^ved for fuilher order; and 
several claims, the subject of this case, were 
now made upon it. 

1st. George Plitt, ISsquire, clerk of this 
-court, represented by Mr. R. P. Kane, for 
the payment to him out of the fund, of 1 
,p. c. upon the whole distx-ibutable fund. 

2d. John Aspden, of London, represented 
Tjy Mr. M'Laughlin, for a bill of §7226.10, for 
"his expenses and trouble as just above stated. 
3rd. John Aspden, of Lancashire, represent- 
ed by Mr. Markland, a bill of $2502.85, with 
interest, for his expenses, as also above stated. 
4th. Dr. Jackson, represented by Mr. Ean- 
<lall, a claim of (luantum meruit, "for care 
::and trouble as administrator of John Aspden. 
•of Lancashire, heir at common law of tes- 
tator, and for his costs and charges in the 
l)erformance of the duties of that office," of 
which claim his bill for $1697.70, the ex- 
penses of his European tour, was one item. 
5th. The testamentaiy executor of the late 
Bionorable Daniel Webstei*, Esquire, repre- 
sented by Mr. Randall, for "such an allow- 
ance, in compensation for his services, as 
•should seem fair and equitable." 

€th. H. D. Gilpin, Esquire, represented by 
Mr. G. M. Dallas, for three-fourths of 1 per 
-cent, or about $6000, "for sei-vices rendered 
by him on behalf of all the next of kin, un- 
■der an oi*der of the eouit, and with the con- 
sent of all representing the said next of kin." 
Against these Claims. 1st. The clerk's. 
"The money was never paid into court. And 
though the administrator has paid out parts 
-of it, under orders of the court, which orders 
may have been certified by the clerk, it has 
3been no otherwise "in court," than that it has 
been in contest and waiting a final decree; 
nor does the decree operate upon it, further 
than a decree would operate on a piece of 
land for a conveyance, of which a bill had 
"been filed in equity. No one would say that 
this land was "in court." The clerk has nev- 
•er either "received, kept or paid" out this 



money. This has been done by the adminis- 
trator, and the administrator has been paid 
for it One decimation of the fund is enough. 
2nd and 3rd. The claim of the two Aspdens 
may be disposed of together. They claimed 
an enormous fund. The game was well 
worth the contest They pursued it, and 
with fair grounds of hope. But it has eluded 
them. It has bsen finally determined that 
they had no right whatever to the money 
which they claimed; that the property be- 
longed entirely to other persons. Why shall 
these other persons be made to pay a large 
sum for having been disturbed and delayed 
for a quarter of a century in the enjoyment 
of their own property? property now decided 
to have been always and rightly theirs, and 
to have been hy these present applicants, the 
Aspdens, all the while unlawfully withheld 
from them? The Aspdens have paid for a 
chance. They purchased a lottery ticket and 
drew a blank. What right have they to call 
on him who drew a prize, to make good the 
cost of their ticket? 

4th. Di*. Jackson's claim stands much on 
the same foot. The fact that he was a med- 
ical professor, whose professional receipts 
have been greatly injured by his absence in 
Europe, was a sufficient reason why he 
should not have applied for this administra- 
tion at all. From the nature of his profes- 
sional duties, he was certain to be unable to 
attend to it without injury to them. The 
supposition under which he went abroad, had 
no foundation in fact at all; and none even 
in imagination, beyond impeitinent and loose 
rumours about private opinions of the su- 
preme court, which it was nobody's right to 
know. He, too, embarked in a lottery; and 
has no right to complain that he has been 
paying for tickets that drew no prize. 

5th. The case of Mr. Webster was never 
thought of by him, or by his executors; and 
comes into court only because it has been 
invited. If he ever meant, at any time, to 
make a claim, it is clear that he himself 
abandoned it. While everybody else was 
keeping records and making charges, he kept 
no record and made no charges. The main 
controversy about Aspden's estate was dis- 
posed of in his life time, but a claim was 
never mentioned by Mr. Webster, nor heard 
of by those nearest and dearest to him. His 
son, his executors knew nothing of it; though 
these last, when told of it, could, of course, 
do no less than make it known. Under these 
circumstances, it is not just to his memory— a 
memory ever dear to his friends and to this 
country— to present a demand so unlike any 
ever presented by himself. 

6th. Mr. Gilpin had his special clients ex 
parte paterna, who paid him. What he did, 
enured, it is true, to the benefit of the claim- 
ants ex parte matema; but that was no mer- 
it of his. It has so enured, beyond his ex- 
I)ectations and contrary to his design. Mr. 
Gilpin battled with the heir-at-law, because 
he himself claimed the whole fund for his 
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own special clients. And after he had se- 
cured it from that heir to the heirs general 
on both sides, as he had to do hefore he 
claimed it for his own clients, uistead of tak- 
ing his proper share of s/sc, lie sought to 
take it aU. He abandoned the common field 
when he had vanquished an enemy, who, 
though common, was proper also; and who 
was fought, not because he was common, but 
because he was proper. Having turned all 
his arms against his allies, he now from them 
asks remuneration. Remuneration for what? 
For this only, that in spite of his ablest and 
earnest efEorts to take these 33/35 from them, 
they liave been strong enough to keep them 
to themselves. And here, too, was a chance. 
The claimants ex parte paterna were few- 
The whole of 35/35 of such a fund, was in- 
deed a splendid prize. It was worth the 
winning, and worth the contest The contest 
has been fought, but the prize has not been 
won. After a long, hard and honourable 
contest, others are in possession of it, and in 
possession rightful. It is theirs, and as is 
now decided, always has been theirs. In 
such a case resignation is hecomhig: and 
afterthoughts should have no place. 

Mr. M'Call, who was with several others, 
counsel in opposing these claims, briefly but 
very ably, and with much dignity, argued in 
addition, 1st That the taking of contingent 
fees, however reasonable it might appear in 
any particular case, was in its general effects 
so liable to abuse and so injurious to the 
character of the profession, that it ought not 
to receive the deliberate sanction of the court, 
which was now for the first time in Penn- 
sylvania invoked; and 2d. That the agree- 
ments for compensation in the case at bar 
, were matters entirely between counsel and 
client, not amounting to assignments of the 
fund, nor giving any lien on it: and there- 
fore the court had no jurisdiction to award 
their payment out of the fund. 

In Favour of the Claims. The clerk has in 
some instances actually distributed the fund 
which was paid into his hands, though not 
perhaps technically into court No doubt, in 
those cases, he might have obtained a formal 
order of payment into court. The claim of 
such officers to their commission should not 
be held down to technical observance, or they 
will be tempted to resort to forms and to de- 
lay (the result of them), to secure the com- 
mission meant to be all<5wed to substance. 

2nd and 3rd, The claim of the two Aspdens 
is more tenable. Here is an enormous fund 
in chancery, left by a fool— a zany— under 
peculiar facts and a will of most difficult in- 
terpretation. The claimahts are scattered 
over the earth and seas. They are most of 
them poor. The rightful claimant is per- 
haps the poorest of all, and wholly unable 
to show his right TVill the court give the 
fund to any claimant able to make a prini'a. 
facie case? Or will it make some effort to 
ascertain the rightful party? It wishes to 
inform itself; and .unless the cost of in- 
19FED.CAS. — 56 



formation is paid by the fund, it will be paid 
by nobody, and the court will not be rightly 
informed at all. Such a fractional part of 
the fund is most propei-ly employed in giving 
the residue a legal and moral direction. A 
fund is constantly so used in the payment of 
auditors, advertisements, masters, jurors, &c. 
4th. Dr. Jackson acted by the advice and 
more than the advice of counsel all through. 
He was urged, importimed to acquire the ad- 
ministration in London, and went abroad 
animated by nothing but an imperative sense 
of duty, and in the performance of an act 
urged upon him by his counsel. He had no 
sinister design. He asks nothing but remu- 
neration for actual disbursements. 
- 5th. The claim of Mr. Webster's executors 
is eminently fair. Mr. Webster gained this 
whole case for these parties who now refuse 
a cent to his estate. His wonderful mind in 
an instant saw the immense meaning which 
lay in a casual inquiry of one of the judges, 
if indeed it was an inquiry of any judge; 
for the reporter states that the point of dom- 
ieil was first raised by Mr. "Webster bimself . 
Whether or not ie took it up and followed 
it out. Some of the ablest counsel of Phila- 
delphia had gone through the case before 
Judge Baldwin, without once raising that 
point. Yet who denies that this is the point 
on which the whole case has finally turned? 
Mr. Webster did not argue the case at Wash- 
ington. And why? No doubt, in making 
his motion, in a few words, in one or two 
simple propositions— words and propositions 
which no man could have proposed but him- 
self—he came like a sledge-hammer upon 
what, beneath his stroke, was first destined 
to give way. While other men were in 
doubt, he saw in one Instant the inclination 
of the court, and he saw that inclination was 
decision. "He seemed," says the testimony, 
"to think there could be no doubt about the 
result," and therefore, he said, "I will take 
no part in this: you, gentlemen, will." He 
had done the work, and he left others, either 
on his own' side or on the opposite, to undo 
it, if they could. He could sleep "in spite 
of thunder." Admit that as an honourable 
barrister, he never made a contract about 
his fees; that he took no writings, enforced 
no signatures, nor presented any claim. Is 
that an argument here before an honoura- 
ble court, the guardians of its officers and of 
its suitors both alike, and now having dis- 
tribution of the fund and awarding it to all 
entitled? It is the highest tribute to Mr. 
Webster's purity and honour, the proudest 
testimony to his professional and personal 
character— his character as a barrister and a 
gentleman— that he did make no entries; 
that he did leave no records; did never pre- 
sent any claim for professional services; and 
that he never dreamt of looking at such mat- 
ters in the spirit of an attorney or a broker. 
The application now brought forward in be- 
half of his executors does not profess to 
rest upon contract Contract for contingent 
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compensation is repudiated. Mr. Webster's 
testamentary executor asks "for such an al- 
lowance, in compensation for his services, as 
should seem fair and equitable." Can the 
fees of counsel ever rest on purer, more hon- 
ourable grounds? 

6th. Mr. Gilpin's labour was immense. By 
the mere force of orderly and lucid state- 
ment, he gained a point before the jury 
which was referred to the jui*y alone. As a 
matter of fact, the heirs ex parte materna 
have gained vast benefit from his labours. 
All the counsel could not argue the point. 
Mr. Gilpin was appointed to argue it for all 
parties. He did argue it, and argued it suc- 
cessfully. He was entitled to compensation 
then, if it could have been foreseen that the 
statute heirs would finally gain the case 
away from the heir at common law. Up to 
a certain point the interest of the heirs ex 
parte paterna and those ex parte matema 
was common. Each class of heirs under- 
stood that; and each was willing to pay for 
a service in fact, ne matter with what ul- 
terior motive rendered. Bach, after a cer- 
tain point, was willing to trust to its own 
ability against each other. Both, before that 
point, were afraid of a common enemy. 

It will not do in this country yet to argue 
against contingent compensations. In the 
interior country, especially, our people are 
poor. Our counsel anywhere, ai-e not much 
richer. Certainly, the court must keep a 
close eye upon its officers, and upon the least 
intimation of rapacity must probe the matter 
to its origin. It would of course set aside 
any unconscionable contracts This case is 
free from imputation. Though for a quarter 
of a century there has been a huge fund, a 
mere prize for contest, no compromise has 
ever been made, except in one instance, 
where, under an order of court, the expenses 
of counsel at Washington, on all sides, were 
allowed. The money has never gone Into 
counsePs hands at all, nor by any consent 
among them. The bulk of the fund remains 
as it was. The case has been one of a long, 
hard, honest fight; "a regular pounding- 
match;" and the whole fund, after twenty- 

3 Mr. .Tustiee Grier, who was present at the 
argument, though not at the delivery of the 
court's opinion, here observed that tiiese contin- 
gent fees were "very delicate affairs." They 
were not allowed at all in England, and had giv- 
en rise in our country to great abuse in some in- 
stances. Still, perhaps, they would have to be 
tolerated awhile longer, especially in the coun- 
try. This much he would say, that if the ac- 
tion of the court were needed, it would disre- 
gard such a contract, and allow counsel what, 
under the circumstances, the court deemed fair. 
On the other hand, he wished to be also under- 
stood, that the court would take care of counsel 
who, in this country, often suffered from the 
stinginess of clients. If a client would not pay 
his counsel properly, and the court could in any 
way get hold of the funds, it would order an al- 
lowance tc him. And the court would not suffer 
clients to receive money themselves, or to com- 
promise a case "outside and over the counsel's 
heads," without first making proper compensa- 
tion for their service and capacity. 
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five years of fruitless and uncompensated 
toil to the counsel of the other side, now 
goes into the hands of the statute heii-s. The 
application is made to the court The whole 
ease is familiar to it. The extent, merits, 
and result of Mr. Gilpin's services are known 
to all, and especially known to the court. 

We need not speak at all of contracts for 
contingent fees generally. Our remarks 
would be extraneous to Mr. Gilpin's case. 
His claim is upon a professional quantum 
meniit "for services rendered by him on be- 
half of all the next of kin, under an order of 
the court and with the consent of all repre- 
senting the said next of kin." He could not 
have declined to render these services with- 
out having committed a contempt of the 
court The court will see that his successful 
toil is libei'ally recompensed. 

KANE, District Judge. The estate which 
has been the subject of litigation, remains in 
the hands of the administrator. There has 
been no order that the fund, or the residue of 
it, should be paid into court. It is therefore, 
as it has been, a fund subject to our decree, 
but not in our registry; within the judicial 
control, but over which that control is yet 
to be exercised. It is not moneys "deposit- 
ed" in court or moneys "received, kept, and 
to be paid out" by the clerk. That officer 
has, therefore, no claim upon it, under either 
the former or the present fee bill, of the sort 
which has been contended for, except so far 
as he may appear, upon future taxation, to 
have disbursed any portions of it under the 
occasional orders of the court. 

Over and above the fees of office, this fund 
is subject to three classes of charge: 

1st. The necessary expenses of ascertain- 
ing it, and reducing it into possession. 

2nd. A reasonable compensation for its 
safe keeping, and the supervision of its in- 
terests. 

3rd. The expenses of ascertaining the pi*op- 
er distributees, and making distribution 
among them. 

All of these would be included by the prac- 
tice of the English chancers'', in the general 
designation of expenses, or of costs taxable 
between solicitor and client; and as such, 
would in a case like this be allowed against 
the fund. See the orders in Stanton v. Hat- 
field, 1 Keen, 358, and in Gaunt v. Taylor, 2 
Hare, 413, and the opinion of the Vice-Chan- 
cellor in Thompson v. Cooper, 2 Golly. 90. 

In the first of these classes, we are disposed 
to include certain costs and expenses, which 
were paid by John Aspden, of London, for a 
commission to England, and in the early 
proceedings in the state court at Philadel- 
phia against the executor; and we add to 
these the sum of one thousand dollars, as a 
compensation for his vigilant and effective 
service in securing a very large amount of 
money to the estate, and in lieu of all ex- 
penses incun-ed by him in and about the 
same. 
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The administi-ator de bonis non is tlie only 
person before us whose claim would have a 
place in the second class. He has, however, 
been satisfied for his expenses, care and 
trouble, by an allowance in the orphans' 
court, where he has settled his administra- 
tion account. 

Among the expenses of ascertaining the 
proper distributees of this fund, or, more 
properly speaking, as among the costs to be 
taxed under the decree, we allow the sev- 
eral charges incurred by John Aspden, of 
Lancashire, in and about the execution of 
commissions to examine witnesses abroad. ^ 

The claim of Dr. Jackson seems to us plain- 
ly outside of all the classes we have indicat- 
ed. His action did not contribute to the in- 
crease of the fund, or aid the court in deter- 
mining the mode of its distribution. He was 
the administrator in this country of one of 
the suitors for the estate, and he sought un- 
successfully to become administrator in Eng- 
land also. He failed to obtain a decree in 
favom- of the interests which he represented; 
and we do not see that he has any other 
rights against the fund than the other par- 
ties who shared his failure. 

The claims for professional services ren- 
dered in this cause by Mr. "Webster and Mr. 
Gilpin, refer themselves to the third class of 
which we have spoken. We have no doubt 
of the power of the court, where a fund is 
within its control, as in the case before us, 
to take care of the rights of the solicitors 
who have claims against it, whether for their 
costs, technically speaking, or their reason- 
able counsel fees. We can regard them in 
no other light than as meritorious assignees 
of a part interest; and they are so regarded 
in the English chancery. White v. Pearce, 
7 Hare, 278, The principle and the rule are 
fully established in that country by the cases 
which have been already cited; and these 
are sustained in the United States by the 
New York adjudications, both at common 
law and in equity (Pinder v. Morris, 3 Caines, 
165; Bradt v. Koon, 4 Cow. 416; Talcott v. 
Bronson, 4 Paige, 501); and they are recog- 
nised by the supreme court of Pennsylvania 
(Balsbaugh v. Prazer, 7 Har. [19 Pa. St.] 98). 
Whether it was originally wise to invest 
the due compensation of counsel with the in- 
cidents of a legal demand, and whether the 
dignity, and with it the usefulness of the pro- 
fession, might not have been better secured 
by leaving its members to a merely honour- 
ary recourse, has divided the opinions of in- 
telligent and honest thinkers. But the ques- 
tion is now, and has long been a merely spec- 
ulative one in Pennsylvania; and our courts 
have either to remodel the law, or to enforce 
it as it stands, by admitting the lawyer to 
sue for his quantum meruit. 

So, too, of the practice, which has obtained 
to a considerable extent, of stipulating be- 
forehand for professional fees, contingent on 
the result of the litigation. It is not a prac- 
tice to be generally commended, exposing 
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honourable men not unfrequently to misap- 
prehension and illiberal remark, and giving 
the apparent sanction of their example to 
conduct, which they would be among the 
foremost to reprehend. Such contracts may 
sometimes be necessary in a community such 
as that of Pennsylvania has been, and per- 
haps as it is yet; and where they have been 
made in abundant good faith— uberrima fide 
—without suppression or reserve of fact, or 
exaggei-ation of apprehended difficulties, or 
undue influence of any soVt or degree; and 
where the compensation bargained for is ab- 
solutely just and fair, so that the transaction 
is characterized throughout by "all good 
fidelity to the client;" the court will hold 
such contracts to be valid- But it is unnec- 
essary to say, that such contracts, as they 
can scarcely be excepted from the general 
rule, which denounces as suspicious the 
dealings of fiduciaries with those under their 
protection, must undergo the most exact and 
jealous scrutiny before they can expect the 
judicial ratification. 

These general observations have been in- 
vited by some portions of the argument; they 
have no purposed application to anything 
presented by the facts before us. Indeed, 
the case may be regarded as illustrating very 
fairly the occasional policy of these contracts. 
But a small proportion of those, whose rights 
in the Aspden estate have been finally af- 
firmed by the courts, were in circumstances 
to support the long and costly litigation, 
which those rights have undergone; and the 
compensation which they engaged to pay in 
case of success, though large in the aggre- 
gate, was altogether moderate, because con- 
tingent on the result. The gentlemen who 
have devoted, for so many years, and through 
so many discouragements, their talents, ma- 
ture learning, and untiring energy, to the 
prosecution of this case through all its chan- 
ces, have confessedly earned all that they 
have received. 

Included in the per centage which was 
payable to them, was the agreed compensa- 
tion for the services of Mr. Webster. But 
he was not directly a party to the agree- 
ment by which the clients bound themselves 
to the payment. His agreement was with 
the original counsel, and they were to pay 
him out of the fee they were themselves to 
receive. Whether his compensation was to 
be measured by one standard or another, 
whether it was specific or contingent as to 
amount, to be modified by reference to the 
extent and character of his services, or to 
be dependent solely on the amount recov- 
ered, we are relieved from inquiring.. The 
clients have complied with the terms of their 
engagement; and the per centage which they 
engaged for, and to which Mr. Webster look- 
ed, has been paid out of the fund with the 
consent of all parties, to the gentlemen who 
were entitled, in the first instance, at least, 
to receive it. 
In this the claim of Mr. Webster's execu- 
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tors differs from that -whicli has been pre- 
sented by Mr. Gilpin. The parties -who were 
before us asserting title as the next of kin, 
were themselves divided in interest and 
right, and were represented by different and 
numerous counsel. In the progress of the 
cause, after it had come back to us from the 
supreme court, ive directed a feigned issue 
to be tried at law between the asserted heir- 
at-law on the one side, and all those who 
claimed to be the next of kin, as a single 
class, on the other! It became necessary, of 
course, that a limited number of counsel 
should be elected to represent the two great 
parties to this issue, and an order of court 
was made to that effect. Mr. Gilpin, who 
had been before retained by one of the par- 
ties, having in one aspect a minor interest, 
and in another an interest adverse to the 
rest, was chosen at a meeting of all the 
counsel, as one of the persons to try the 
cause for the nest of kin. The selection was 
ratified by the court. The effort of Mr. Gil- 
pin in opening the case, evinced the highest 
degree of professional ability and research: 
it is scarcely too much to say that it gained 
the cause. 

The gentlemen who were associated witli 
him on the law side of the court, having been 
originally retained by parties who were ul- 
timately successful in the secondary contest 
in equity, have been compensated for their 
services. With Sir. Gilpin the case is differ- 
ent. Those whom he immediately, represent- 
ed, though victorious in the feigned issue like 
the rest of the next of kin, were defeated in 
the contest which followed, and have recov- 
ered a comparatively trifling amount He 
has not felt himself authorized, under the 
circumstances, to accept compensation from 
his original clients alone, for the services 
which he rendered to them in common with 
all the rest, under the order of the court 
and the appointment of their counsel. 

The parties, against whom his claim would 
be sustained at law, as for services rendered 
at their "instance," or at least with their 
"consent" (Balsbaugh v. Frazer, 7 Har. [19 
Pa, St.] 95) are numerous and scattered. 
Some of them have appeared before us by 
their counsel, to recognize the fitness and 
justice of the demand asserted for Mr. Gil- 
pin: others, admitting its propriety in gen- 
eral terms, have questioned the manner in 
which it should be assessed among the sev- 
eral parties: others, again, are unrepresent- 
ed, or decline consenting to its payment from 
the fund. Now, it Is the familiar rule of 
courts of equity, where a suit has been in- 
stituted and carried on for the benefit of 
many, that aU who come in to avail them- 
selves of the decree shall bear their just pro- 
portion of the charges. Thompson v. Cooper, 
2 Colly. 90, which was a creditor's suit 
against an administration; Rogers v. Ross, 
4 Johns. Ch. 608, which was a controversy 
like the present, growing out of the ambigu- 
ous language of a will: and Mason v. Cod- 



wise, 6 Johns. Ch. 29T, 301, where Chancel- 
lor Kent, by the terms of his decretal order, 
declared that he who comes in under the gen- 
eral decree, "is admitted upon the condition 
of being contributory to the plaintiff for his 
proportion of the expense of the suit" 

It appeai-s to the court, that if any case 
can occur, in which this rule should be en- 
forced by holding the fund liable for the re- 
muneration of the solicitor, it is this: where 
a gentleman has been chosen, by the concur- 
rence of all the parties in interest before this 
court, to render service for them all; that 
service to be rendered in a trial at law di- 
rected by this coiurt, and by counsel, who, 
by the further order of this court, were to 
be specially assigned for its performance;— 
where the service has been rendered so ably, 
and with such important results to all;— and 
where, from the number, position, and rela^ 
tions of the parties, it has been from the 
first, and yet is impossible that they should 
unite in tendering to him a just honoraiy 
recompense. And it appears to us also, that 
where, from the character of the controversy, 
seven and a half per cent has been esteemed 
by the parties themselves a fair compensation 
to the rest of the counsel who succeeded, the 
charge of three-quarters of one per cent, 
should not be deemed a more than adequate 
return for the successful labours of Mr. Gil- 
pin. Decree accordingly. 
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The PLOUGHBOY. 

[1 Brown, Adm, 48.] i 

District Ooiirt, D. Michigan. Feb.. 1859. 

Revenue Laws— Receiving Goods Undades 

WITHOUT PEKMIT. 

1. Under section 28 of the act of 1799 [1 
Stat. 648], the reception by one vessel of goods 
unladen from another without a permit, subjects 
the receiving vessel to forfeiture irrespective of a 
fraudulent intent on the part of her officers. 

2. The fact that efforts were made to find an 
officer, which were unsuccessful on account of 
the lateness of the hour, and that the master 
was impatient to proceed, furnish no legal ex- 
cuse. 

Information under section 28 of the act of 
1799, for receiving a quantity of Canadian 
liquors from the bark Fame, while lying 
moored at Port Huron, without a permit from 
an oflacer of the customs. [There was a de- 
cree of condemnation, under section 1, Act 
March, 1821. Case No. 4,633.] 

"Joseph Miller, Dist. Atty., for the United 
States. 
Levi Bishop, for claimant 

WILKINS, District Judge. The charge 
embraced in the first and second counts of 
the information is clearly established by the 
proofs. It is in substance that after the ar- 

1 [Reported by Hon. Henry B. Brown, District 
Judge, and here reprinted by permission.] 
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rival of the Fame at Port Huron, the goods 
were unladened from her without license, 
and were put on lioard and received into the 
Ploughhoy, Port Huron not being the proper 
place for the discharge of the cargo of the 
Fame. 

Section 28 of the act of 1799, must Tae con- 
strued in connection with the preceding sec- 
tion, and consequently inhibits under penalty 
of the forfeiture of the vessel, the reception 
of the cargo by and into any other ship be- 
fore reaching her port of destination. Port 
Huron was not such port. The cargo was 
transferred from one vessel to the other at 
midnight, without authority or permit. 

By the written admission on file, it ap- 
pear the bark Fame left the port of Am- 
heistburg, Canada, with a cargo of whisky, 
brandy and gin, of Canadian manufacture, 
bound as appears by her manifest for the 
port of Detroit. The manifest or *'report out- 
wards" duly authenticated by the British 
collector, simply shows the fact that the 
bark Fame with her cargo left for Detroit 
on the day mentioned. She passed Detroit 
without reporting, pursuing her course up the 
river to Port Huron, and there moored at the 
dock and waited for the Ploughboy. On her 
arrival, the cargo of the Fame was tran- 
shipped and received on board the Ploughboy, 
and by her taken to and discharged at Port 
Sarnia in Canada, nearly opposite Port Hu- 
ron. The Ploughboy was a British vessel 
running between Detroit and Goderich in 
Canada, occasionally stopping at Port Huron 
and Sarnia. The owner of the liquors was 
also the owner of the Ploughboy, and kept 
liquoi-s for sale both at Goderich and Sarnia,' 
and I have no doubt from the testimony, 
that the liquors wei'e intended to be con- 
signed to the Canadian ports, and wei:e not 
designed for the United States. But such 
intention was not expressed in the manifest 
— an omission resulting from the obvious de- 
sign of the consignee to have them tranship- 
ped to his own vessel, which was expected 
to meet the Fame on the British side of the 
channel. It was admitted that the Fame de- 
livered no manifest at Detroit, her port of 
destination, and it is in proof, that after her 
seizure at Port Huron it was, by the deputy 
collector there, transmitted by mail to the eoL 
lector at Deti-oit. The letter of the law then 
was clearly violated by the Ploughboy, there 
being no permit to unlade the Fame and re- 
ceive her cargo, from any officer of the cus- 
toms, and the language of the statute is so 
positive that notwithstanding the apparent 
lack of a fraudulent intent, I must reluctant- 
ly direct a decree of condemnation. The law 
prohibits the reception of goods by one ves- 
sel from another, before reaching the port 
of destination, without a permit or. license. 
The officers of the Ploughboy knew the ne- 
cessity of a permit, and endeavored to find a 
custom-house officer, but were unable to do 
so on account of the lateness of the hour. 
The statute declares that the cargo of no 
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such vessel shall be unladened or received 
into any other ship for any purpose what- 
ever, without the specified authority. This 
excludes the defense of innocence of inten- 
tion. The impatience of her officers to pro- 
ceed on their way, cannot be embraced by 
judicial construction in the exception of the 
statute as to accident or necessity. If no of- 
ficer could be found at that late hour, it was 
the duty of the master to wait until morning. 
The evidence of an understanding with the 
former collector cannot be recognized by the 
court as modifying the statute, although it 
certainly is an excuse addressing itself to the 
clemency of the government for a remission 
of the forfeiture. The evident consignment 
of the cargo to Sarnia— the design to tranship 
for that purpose, the supposed arrangement 
with a former collector as to an-ivals and 
departures at Port Huron, the arrival of the 
Ploughboy in the night time on her trip to 
Goderich— the search for the officer at mid- 
night, in order to procure a permit, tend 
strongly to acquit the master of any intent to 
violate the law, but furnish no legal basis for 
an acquittal under the provisions of the stat- 
ute. Decree of condemnation. 

The forfeiture decreed in this ease, was aft- 
erwards remitted upon payment of a fine of 
$200 and costs. 



Case Ho. 11,S30. 

The PliOUGHBOY. 

[1 Gall. 41.] 1 

Circuit Court, D. Massachusetts. May Term, 
1812. 

Forfeiture— PcRCHASE op Forfeited Goods 
wiTHOCT Notice. 

A purchase of goods which have become for- 
feited to the United States, will not purge the 
forfeiture, when the purchase has been made un- 
der a full knowledge of the facts; or of such 
facts as were sufficient to put the party on in- 
quiry. 
[Cited in The Florenzo, Case No. 4,886; Jones 
V, Van Zandt, Id. 7,502; Jones v. Van 
Zandt, 5 How. (46 U. S.) 225; Carr v. Hil- 
ton, Case No. 2,437; Nine Hundred and 
Seventy-Nine Boxes of Sugar, Id. 10,271.]. 
[Cited in Great Falls Bank v, Farmington, 41 
N. H. 42.] 

[Appeal from the district court of the Unit- 
ed States for the district of Massachusetts.] 

The brigantine Ploughboy was seized and 
libelled, for proceeding to a foreign port, to 
wit, the Havanna, contrary to the third sec- 
tion of the act of 9th January, 1808 [2 Stat. 
453] c. 8. The cause was submitted upon 
the facts stated in the decree of the district 
court, and the accompanying papers; and it 
was admitted, that the Ploughboy proceeded 
from Boston to Havanna, and there landed 
her cargo, and returned from thence to Bos- 
ton with- another cargo. On her return to 
Boston, which was on the morning of the 
29th of December. 1808, she was immediate- 

1 [Reported by John Gallison, Esq.] 
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ly, and before seizure, sold to the claimant, 
wlio had full knowledge at the time that the 
brigantine had proceeded to the Havanna, and 
returned directly from that port. 

G. Blake, for the United States. 
0. Jackson, for claimant. 

STOEY, Circuit Justice (after reciting the 
facts). I am satisfied, that the voyage to the 
Havanna was illegal, and that the pretences 
assumed as a ground of defence of it, are 
merely colorable or wholly inadequate in 
point of law. The vessel was undoubtedly 
therefore subjected to forfeiture. But it is 
contended (and indeed this seems principal- 
ly relied on by the counsel for the claimant) 
that, admitting the forfeiture to have been 
incurred, yet before seizure the claimant be- 
came a bona fide purchaser without notice 
of this defect of title, and ought not to be af- 
fected by it. Admitting the law to be, that 
a forfeiture of goods is purged by a subse- 
quent bona fide sale without notice, can it 
with any propriety be applied to the present 
case? It is a general rule, that whatever is 
sufficient to put the party upon inquiry, is 
good notice. 2 Fonbl. bk, 2, c. 6, § 3; 1 Atk. 
490; Amb. 313. Now it would be difficult 
for the claimant to contend that, when he 
had notice of the facts, as to the voyage, he 
must not also have had notice of the legal 
consequences flowing from those facts. Sup- 
posing the present sale a real one for a val- 
uable consideration, there was certainly a 
want of due caution and delibeiution in the 
purchase. The claimant was guilty of what 
the law esteems as crassa negligentia. This 
claim must therefore be rejected in favor of 
a prior right by f orfeitur-e. 

The libel is certainly very inaccurately 
worded; but on the whole the substantial 
merits are stated, and the decree of the dis- 
trict court is affirmed. See The Mars [Case 
No. 9,106]. 
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Case K"©. 11,331. 

In re PLUMB. 

[9 Ben. 279; 17 N. B. R. 76; 6 N. Y. Wkly. 
Dig. 70.] 1 

District Court, S. D. New York. Jan. 5, 1878. 

P.\RTNEESHip Adjudication — Discharge of 
Individuals. 

1. Where an individual member of a copart- 
nership is adjudged a bankrupt, without any ad- 
judication against the copartnership, or against 
the other partners in the copartnership, inas- 
much as the assignee of the individual cannot 
administer the estate of the copartnership, or 
call third persons to an account for partnership 
property, the estate of the firm is not in the 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission. G N. Y. Wkly. Dig. 70, eon- 
tains only a partial report.] 



bankruptcy court in anv such wise as to mnVe 
a discharge of the individual operative in re- 
spect to the debts of the firm, provided tnoie aie 
assets of the firm when the bankruptcy proceed- 
ings are instituted. 

2. Adjudication of the members of a firm, 
hy adjudication of one member of it in one pro- 
ceeding, and of the remaining members of it in 
a separate proceeding, with such effect as to 
bring the fine into bankruptcy, is a thing not 
contemplated by the statute (section 36 of the 
act of March 2d, 1867. now section 5121 of the 
Revised Statutes), nor by general orders Nos. 
36 and 18. The adjudication must be made 
in one proceeding and on one petition, and the 
two petitions cannot be consolidated. There- 
fore, the individual member cannot, in his pro- 
ceeding, be discharged from the debts he owes 
as a member of the copartnersnip, and he must, 
in a given proceeding, be discharged from all 
his debts or from none. 

[Cited in Re White, Case No. 17,533; Re 
Henry, Id. 6,370.] 

[In the matter of James N. Plumb, a bank- 
rupt] 

J. K. Hayward, for bankrupt. 

G. A. Seixas, for opposing creditors. 

BLATCHPORD, District Judge. On the 
29th of February, 18G8, at ten o'clock a. m., 
James N. Plumb filed in this court his peti- 
tion in voluntai-y bankruptcy. Annexed to 
it are a schedule of his debts and an inven- 
tory of his estate. The schedule of his debts 
contains a list headed: "Liabilities of the 
late firm of J. M. & J. N. Plumb & Co., as- 
sumed by the firm- of J. M. Plumb & Co.," be- 
ing Schedule A, No. 3, and unsecured claims, 
and not liabilities on notes or bills discount- 
ed, and thirty-five in number. The sched- 
ule of his debts contains also a list (schedule 
A, No. 4) of liabilities on notes or bills dis- 
counted, being fifty-six notes, all of which 
are stated in said schedule to have been 
"contracted as copartners by J. M. & J. N, 
Plumb & Co., and assumed by J, M. Plumb 
& Co." The same Schedule A, No. 4, con- 
tains a list of fifteen other notes, which are 
stated jn said schedule to have been "en- 
dorsed by J. M. & J. N. Plumb & Co., and as- 
sumed by J. M. Plumb & Co." The makers" 
of the notes are other persons. Said Sched- 
ule A, No. 4, also says: "AH the above con- 
tracted as copartner in firm of J. M. & J. N, 
Plumb & Co., by endorsement of said paper, 
composed of James M. Plumb, this petitioner 
(James N. Plumb), Leonard D. Atwater, and 
Andrew M. Fanning." The inventory of as- 
sets, Schedule B, No. 3, annexed to said pe- 
tition, contains a list of thirty-eight debts, 
the list being headed: "Due the late firm of 
J. M. & J. N. Plumb & Co., and transferred 
to the firm of J. M. Plumb & Co.— A. Deb!s 
due petitioner in open account, that is, due 
said J. M. & J. N. Plumb & Co., and ap- 
plicable to payment of debts of that firm." 

On the 29th of February, 1868, at 10:18 
o'clock a. m., James M. Plumb, Leonard D. 
Atwater, and Andrew M. Fanning filed in 
this coui-t their petition in voluntary bank- 
ruptcy. Their petition describes them as 
"partners in trade composing the firm of J. 
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M. Plumb & Co.," and states that the said 
petitioners, as such partners in trade in said 
firm of J. M. Plumb & Co., and as members 
of the firm of J. M. & J. N. Plumb & Co., 
composed of your petitioners and of one J- 
Neale Plumb, of the said city," &c., "have 
caiTied on business," &c.; "that the mem- 
bers of said copartnership J. M. Plumb 
& Co. severally, and the said firm, owe 
debts," &e., "and are, and said firm of .T. 
N. Plumb & Co. are, unable to pay all their 
debts in full," &c. The schedule of their 
<;opaii:nership debts contains a list headed; 
^'Liabilities of the late firm of J. M. & J. 
jSr. Plumb & Co., assumed by the firm of 
J. M. Plumb & Co.," being a part of Sched- 
ule A, No. 3, and unsecured claims, and 
not liabilities on notes or bills discounted, 
and thirty-five in number, and being the 
same debts and similarly described as the 
^Jebts, thii-ty-flve in number, above men- 
tioned as set forth in Schedule A,- No. 3, to 
the petition of James N. Plumb. The sched- 
ule of their copartnership debts contains also 
a list (Schedule A, No, 4) of liabilities of J. 
M. Plumb & Co. on notes or bills discount- 
ed, being fifty-six notes, all of which are 
stated in said schedule to have been I'con- 
traeted as copartners by J. M. & J. N. Plumb 
& Co., and assumed by J. M. Plumb & Co.," 
and being the same notes and similarly de- 
scribed as the notes, fifty-six in number, 
above mentioned as set forth in Schedule A, 
No. 4, to the petition of James N. Plumb. 
The same Schedule A, No. 4, to the peti- 
tion of James M. Plumb & Co.. contains 
a list of fifteen other notes, which are stated 
in said schedule to have been "endorsed 
by J. M. & J. N. Plumb & Co., and as- 
sumed by J. M. Plumb & Co.," and to have 
been "conti-acted as copartners by J. M. 
& J. N. Plumb & Co." The makers of 
the notes are other persons, and the fif- 
teen notes are the same notes, and simi- 
larly described, as the notes, fifteen in num- 
ber, above mentioned as set forth in Sched- 
ule A, No. 4, to the petition of James N. 
Plumb. The inventory of assets, Schedule 
B, No. 3, annexed to the petition of James 
M. Plumb & Co., contains a list of thirty- 
eight debts, which is headed: "Due the late 
firm of J. M. & J. N. Plumb & Co., and trans- 
ferred to the firm of J. M. Plumb & Co.— A. 
Debts due petitioner in open account," and 
being the same debts, and similarly describ- 
ed, as the debts, thirty-eight in number, 
above mentioned as set forth in Schedule B, 
No. 3, to the petition of James N. Plumb. 

.Tames N. Plumb and J. Neale Plumb are 
one and the same person. The ground of 
jurisdiction set forth in the petition of James 
N. Plumb is residence in this district for the 
necessary time. The ground of jurisdiction 
set forth in the petition of James M. Plumb, 
Atwater and Fanning is the carrying on of 
business by them in this district for the 
necessary time. The two petitions were re- 
ferred to the same register. The adjudica- 
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tion of bankruptcy as to James N. Plumb, 
under his petition, was made on the 16th of 
March, 1868, and on the same day an adju- 
dication, of bankioiptcy as to the other three 
jointly, and three separate adjudications of 
bankruptcy as to each of them separately, 
were made under their petition. Under each 
petition a warrant was issued on the IGth 
of March, 1868, returnable on the 30th of 
April, 1868. On the 30th of April, 1868, 
Charles G. Judson was elected assignee in 
each case. He accepted each trust on that 
day, and each election was approved by the 
judge on the 1st of May, 1S68, and on the 
same day an assignment in each case was 
executed by the register to the assignee. 

James N. Plumb now applies for a dis- 
charge from his debts, and it is objected that 
the court cannot grant him a discharge, be- 
cause his petition discloses debts owed by the 
firm of J. M. & J. N. Plumb & Co., and as- 
sets belonging to said firm, and that he was 
a member of said firm, and that he did not 
make the other three copartners in that firm' 
parties to the petition which he filed; that 
all the debts from which he seeks a discharge 
were contracted by him as a member of the 
firm of J. M. & J. N. Plumb & Co.; that the 
four should have joined- in, or been brought 
in under, one petition; and that, as the mat- 
ter stands, this court acquired no jurisdiction 
over the assets owned by the four jointly, as 
members of the firm of J. M. & J. N. Plumb 
& Co., and no jurisdiction to disehaVge James 
N. Plumb from any of the debts owed by 
him as a member of that firm. 

The fii-m of J. M. & J. N. Plumb & Co., 
composed of James M. Plumb, James N. 
Plumb, Panning, and Atwater, was formed 
December 30th, 1863. It was dissolved De- 
cember 30th, 1867, and James M. Plumb and 
Fanning and Atwater then formed a new 
firm, composed of themselves alone, under the 
name of J. M. Plumb & Co. The new firm 
failed on the 14th of February, 1868. On the 
dissolution of the old firm, the new firm, 
with the consent of James N. Plumb, took 
possession and charge of all the assets of the 
old firm, and proceeded to turn them into 
money and to pay therewith the debts of the 
old firm, and did so, to some extent, leaving 
remaining, at the time the petitions in bank- 
ruptcy were filed, the assets and debts set 
forth in the schedules to the petitions. There 
was no formal or other transfer by James 
N. Plumb to the other three, of his interest 
in the assets, but they acted on their own be- 
half, and as his agent, in converting into 
money assets owned by the firm jointly, and 
in paying therewith debts owed by the firm 
jointly. 

I recently had occasion to examine this 
question in Crompton v. Conkling [Case No. 
3,407], and held, that where an individual 
member of a copai-tnership is adjudged a, 
bankrupt, without any adjudication against' 
the copartnership or against the other part- 
ners in the copartnership, inasmuch as the as- 
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signee of the indiyidual cannot administer 
the estate of the copartnership, or call third 
persons to an account for partnership proper- 
ty, the estate of the firm is not in the bank- 
ruptcy court in any such wise as to make a 
discharge of the individual operatiye in re- 
spect to the debts of the firm, provided there 
, are assets of the firm when the bankruptcy 
proceedings are instituted. In addition to 
the cases referred to in the decision in 
Crompton y. Conkling, it was held by the 
disti'ict court for New Jersey, in Ee Marks 
[Id. 9,094], May 29th, 1877, tliat where there 
are no partnership assets to be collected and 
paid out. one member of a partnership may, 
upon his individual petition, be discharged 
from all his debts, partnership and private; 
but that if there are assets of a partnership 
to be collected, the firm must be adjudicated 
banltrupts, and an assignee be appointed to 
collect and distribute the same, before any 
individual members of the firm can be dis- 
charged. 

It is entirely clear that there were assets 
of the firm of J. M. & J. K' Pluml> & Co., 
when that firm was dissolved. The assets 
set forth in the two petitions as having been 
assets of that firm continued to be assets of 
that firm, and the piroperty of the four per- 
sons who had composed that firm, at the 
time the two petitions were filed. There- nev- 
er was any transfer of the Interest of James 
N. Plumb in those assets to his copartners. 
Although the petitions state that the- assets 
named in them were transferred to the firm 
of J. M. Plumb & Co., yet the testimony 
shows that this was not the fact. The as- 
signee of James N. Plumb, could not, by vir- 
tue of the assignment to him in this proceed*- 
ing, administer those assets of the firm of 
J. M. & J. N. Plumb & Co. 

It is urged that the firm of J. M. & J. N. 
Plumb & Co; was and is in bankruptcy, be- 
cause all four of its members were adjudicat- 
ed bankrupts— one imder one petition, and the 
other three under a distinct petition; that 
each petition sets forth the assets and liabil- 
ities of that firm; and that that firm, and its 
members, and its estate are as much in 
bankruptcy as it is possible for them to be, 
if both of the petitions are taken into consid- 
eration. But the ditficulty is that it is impos- 
sible to take both petitions into considera- 
tion. It so happened that the same person 
was made assignee under both petitions. But 
that was accidental. The coi>artners of 
James N, Plumb were not brought into court 
under his petition, nor did they come into 
court voluntarily under his petition. If they 
had resided in another district they might as 
well have filed tbeir petition in that district. 
The assignee of James N. Plumb in this pro- 
ceeding acquired no title to the assets of the 
firm of J. M. & J. N. Plumb & Co., although 
the other three members of that firm became 
bankrupts in another proceeding. Nor did 
the assignee of the other three, in their pro- 
ceeding, acquire title to those assets, al- | 
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though James N. Plumb filed his petition In a 
separate proceeding. Adjudication of tlie 
members of a firm, by adjudication of one 
member of it in one proceeding and of the 
other members of it in a separate proceeding, 
with such effect as to bring the firm into 
bankruptcy, is a thing not contemplated by 
the statute (section 36 of the act of Slarch 
2d, 1867, now section 5121 of the Revised 
Statutes), nor by general orders Nos. 16 and 
18. The clear intention is, that the adjudi- 
cation of the bankruptcy of the "copartner- 
ship," as general orders Nos. 16 and 18 express 
it, shall be made in one proceeding and on 
one petition. No provision is made anywhere 
for a consolidation of two such petitions as 
those now under consideration. This is not 
a case of two petitions for the adjudication 
of the bankruptcy of the same copartnership, 
in the language of general order No. 16, for, 
the petition of James N. Plumb prays only for 
his own adjudication, and the petition of the 
other three prays only that they three may be 
adjudged bankrupts. 

I am, therefore, of opinion, that his court 
has not acquired, either by the petition of 
James N. Plumb, or by the petition of the 
other three, or both, such jurisdiction of the 
estate of the copartnership of J. M. & J. N. 
Plumb & Co., that it can discharge James N. 
Plumb from the debts he owes as a member 
of that copai-tnership. He owes no other 
debts. Moreover, he must, in a given pro- 
ceeding, be discharged from all his debts or 
from none. A discharge is refused. 
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Case No. 11,232. 

PLUMMEE V. CONNECTICUT MUT. LIFE 
INS. CO. 

[1 Holmes, 267.] i 

Circuit Court, D. Maine. Oct., 1873. 

Equity — RE^rEOT at Latv — McLTiPLicTr op 

ACTIOXS. 

A bill in equity is not demurrable on the 
ground of a plain, adequate, and complete reme- 
dy at law, when it appears that the remedy at 
law can only be prosecuted by means of a large 
number of actions, involving many questions of 
values and accounts which it would be practical- 
ly impossible for a jury to settle. 

Bill in equity [by Patience 0. B. Plummer 
against the Connecticut Mutual Life Insur- 
ance Company] to obtain a settlement of ac- 
counts, and for an injunction to restrain the 
prosecution of certain actions at law by the 
defendant corporation. The defendant de- 
mm^red to the bill, upon, the ground that the 
complainant had a plain, adequate, and com- 
plete remedy at law. [For an action at law 
between the same parties, see Case No. 3,- 
106.] 

1 [Reportea by Jabez S. Holmes, Esq., and 
here reprinted by permission.] 
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E. F. Hodges, for complainant. 
J. S. Rowe, for defendant. 

SHEPLEY, Circuit Judge, The bill in eq- 
uity in this case is instituted by the complain- 
ant, as surviring partner of the firm of B. 
Plummer & Sons, composed at the decease, 
in March, 1871, of Watson E. Plummer, of 
the said Watson E. and the complainant. 
Complainant is the widow of Benjamin 
Plummer. deceased, who for many years pri- 
or to his death had been an agent for insur- 
ance companies, and from 185J> to the time of 
his decease, in April, 18U7, was acting ex- 
clusively as agent of the defendant company. 
The bill alleges an arrangement entered into 
in February, 1859, between the insurance 
company and Benjamin Plummer, by, which 
he agreed to act as exclusive agent of the 
company in the eastern part of the state of 
Maine, to solicit parties to efiEect insurances 
in said company, and to perform other serv- 
ices for the company. In consideration there- 
of, the company agreed to pay him, or per- 
mit him to retain, ten per cent of all moneys 
paid for the first year's premiums, and five 
per cent upon all subseauent premiums, on 
all policies issued by the company to any 
persons taking the same through the influ- 
ence or solicitataons of the said Benjamin. 
The bill alleges that, upon the faith of this 
agreement, Benjamin Plummer incurred very 
great expenses in advertising, in the estab- 
lishing suitable offices, the employment of 
clerks, and in travelling and other expenses 
necessary to develop and increase the busi- 
ness of the- company. That he thereby so 
far increased the business of the company, 
that, while the company for the year prior 
to the time of his assuming the exclusive 
agency had received for premiums in the ter- 
ritoi*y embraced within his agency not over 
92,000, it received in the year ending Feb- 
ruary 1, 1871, from the same territory, over 
$250,000. On the 1st of November, 1861, the 
company constituted him the general agent 
of the company for Maine and the adjacent 
British provinces, with authority to appoint 
sub-agents subject to his control and direc- 
tion, with the right to retain fifteen per cent 
of all moneys paid for first-year premiums 
on policies subsequently proem-ed by his ex- 
ertions, and seven and one-half per cent on 
all renewal premiums on policies procured by 
him, whether issued before or after Novem- 
ber 1, 1861. 

In July, 1863, Benjamin Plummer formed 
a copartnership with his sons, Oliver B., and 
Watson E.,. Plummer, and the business was 
then conducted under the name of B. Plummer 
^ Sons; and the company accepted the firm 
as their agents in the place of Plummer 
alone, and settled its accounts with them on 
the basis of the agreements with Benjamin. 
On the 1st of February, 1867, the company 
entered into a new ari-angement with B. 
' Plummer & Sons, agreeing to give them 
twenty-five per cent of all first-year pre- 
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miums, and six per cent of all renewal pre- 
miums, on policies procured by themt subse- 
quently to that date. 

On the second day of April, 1867, Benjamiis 
Plummer deceased, and the business was con- 
ducted by the surviving partners, with the- 
acquiescence of the defendant company, untiB 
the 10th day of July, 1867, when the com- 
plainant became a member of the firm with> 
her two sons, continuing to carry on the busi- 
ness in the name of B. Plummer *& Sons„ 
with the knowledge and consent of the com- 
pany. On the 1st of June, 1809, O. B. Plum- 
mer, one of the partners, retired, assigning- 
his interest to the remaining partners, who 
continued the business as before, with like 
Imowledge and acquiescence of the company. 
On the 1st day of February, 1870, another 
modification of the contract was made, by 
the terms of which the firm was thereafter 
to receive twenlgr-five per cent of first-year 
premiums, ten per cent of renewal premiums 
on the four next succeeding years, and two 
per cent on premiums for subsequent years- 

In March, 1870, W. E. Plummer deceased^ 
leaving the complainant the sole survivor of 
the firm, who continued to conduct the agen- 
cy until the power was revoked by the com- 
pany. The bin fm-ther alleges that it was 
a consideration of the efforts and expend- 
itures of the said Piummers in securing an 
enlarged constituency of said company, and 
that it was distinctly stipulated in all the- 
"rreements that they were entitled to re- 
ceive the stipulated percentage as long as 
any payments should continue to be made- 
on the policies procured by them; and they 
were ready to perform the duties of the agen- 
cy as stipulated; and that their rights were- 
the same by agreement, so far as related to- 
the percentage on the policies procured by- 
them, whether the agency was revoked, or 
in the event of the death of the agent or 
agents; that, after the death of Watson E. 
Plummer, in March, 1871, the complainant 
had made arrangements to continue, and did 
continue, the agency and business with com- 
petent and skilful assistants, as it had there- 
tofore been done; but that in May, 1871, the 
company revoked the agency, and all power 
to collect premiums, or percentages on pre- 
miums, and refused to allow or pay her any- 
thing for the value of the percentages on the 
future premiums, or in any way to recognize 
any rights or interests of the complainant 
therein, or in any premiums whatever paid 
after the date of the revocation of the agency 
on policies which had been procured by said 
Plummer or said firm. When the agency- 
was revoked, policies were in force issued 
prior to 1861; subsequent to 1861 and prior 
to 1867; subsequent to 1867 and prior to, 
February 1, 1870; and subsequent to the 
last date. 

The amount of the business created by said! 
Benjamin Plummer and said firm is averred 
to have been so large that liie company had 
received several millions of dollars from it,. 
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and at the time of the revocation, of the 
agency was receiving a quarter of a million 
dollars annually, as premiums on policies se- 
cured by them. These policies are averred 
to he in the hands of the defendant, in the 
usual form of life Insurance policies, with 
conditions so varied and numerous that it 
would be impossible to set them out; and 
the bill prays for discovery and production of 
the policies, that an account may be taken of 
the complainant's interest therein. 

In October, 1869, the firm of B. Plummer & 
Sons executed a bond to the company, with 
J. H. Bowler and others as sureties, in the 
penal sum of $10,000, conditioned for the due 
performance of their duty as agents, and the 
payment to the company of all sums collect- 
ed by them for the company. An action has 
been commenced by the company on this 
bond, and is now pending in this court 
against the said Bowler alone, as surety on 
the bond. Another action has been com- 
menced, and is now pending in this court, 
against the complainant, claiming to recover 
the sum of $50,000, moneys alleged to have 
been collected by her during the months of 
March, April, and May, 1871. The com- 
plainant alleges that the company in equity 
has no claim against her, or said Bowler, but 
in equity is indebted to her in a sum ex- 
ceeding §100,000. In order to save a multi- 
plicity of actions, and to obtain a just appli- 
cation of the indebtedness of the company 
to the complainant, in liquidation and cancel- 
lation of bond, and to relieve the surety, 
whom the complainant is in law bound to 
protect, the bill prays for an account of the 
value of her interest in the existing policies, 
and of the policies themselves, and that the 
company be decreed to pay her the value 
of such interest, after deducting all sums be- 
longing to the company in her hands, and 
for an injunction against the prosecution of 
the suits at law until the rights of the par- 
ties are determined, and the value of her in- 
terest ascertained, under the rules of com- 
mutation recognized in the business of life 
insurance. 

To this bill the company demurs; and, in 
support of the demurrer, it is claimed that 
the complainant has a plain and adequate 
remedy at law, and that there is no need of 
a court of equity to compel a discovery, as 
the complainant could compel the agents of 
the company to produce, in a suit at law, all 
the evidence required or material. 

Where there exists a remedy at law, par- 
ties are not remitted by a court of equity 
to their action at law, unless the relief at law 
is as adequate, complete, and effectual as in 
a court of equity. May v. Le Claire, 11 "Wall. 
[78 U. S.] 217. 

While the statute declares that there shall 
be no remedy in equity where there is a plain, 
adequate, and complete remedy at law, the 
supreme court of the United States have de- 
cided that, to oust the jurisdiction in equity, 
the remedy at law must be as efficient to the 



ends of justice, and its complete and prompt 
administration, as the remedy in equity. 
Boyce's Ex'rs v. Grundy, 3 Pet [27 II. S.] 
210; Wylie v. Coxe, 15 How. [56 U. S.] 415; 
Garrison v. Memphis Ins. Co., 19 How. [60 
U. S.] 312; Brown v. Pacific JIail Steamship 
Co. [Case No. 2,025]. 

So the equity jurisdiction will be enter- 
tained where there is an adequate remedy at 
law, if the peculiar machinery of a court of 
equity, as a discovery or an injunction, be 
necessary to do complete justice between 
the parties. Gass v. Stinson [Case No. 5,- 
260]. 

According to the averments of the bill, 
which, for the purposes of this hearing, are 
admitted by the demurrer, a claim exists 
against the company for the value of the per- 
centages in money upon all future accruing 
premiums on policies procured through the 
instrumentality of Benjamin Plummer, or of 
the complainant, or an3' of the firms in which 
they had been paxtners, as the commuted 
value of such prospective percentages at 
the time of the dissolution of the agency by 
death, or the act of the company, could be 
ascertained under the recognized rules of 
such commutation as administered and ap- 
plied in the business of life insurance com- 
panies. But this I'emedy could only be en- 
forced at law in a multiplicity of suits. A 
portion of the sum must be recovered in a 
suit in her own name as surviving partner; 
another portion, in her own name individual- 
ly, for the percentage on policies procured 
by her after the dissolution of the firm by 
the death of Watson E. Plummer. Another 
suit would be requisite, in which the executor 
of Benjamin Plummer would be a party; 
and still another, in which the name of Oli- 
ver B. Plummer must be joined in an action 
at law, to reach the case of the percentage to 
be paid on policies issued before he retired, 
although he has no interest now in those per- 
centages. And in these various suits, cover- 
ing the percentages on over two thousand 
policies, the questions would have to be de- 
termined as affected by the four difEerent 
classes of percentages, varied according to 
the varied dates of the policies and the dif- 
ferent dates of the premiums; so that it 
would be practically impossible for a jury to 
make the requisite computations, or even, 
within any limits of time during which a 
jury could be kept in deliberation, to verify 
the computations and results of the most skil- 
ful experts in the science of the computa- 
tion of such values, who alone could make 
the requisite computations and apportion the 
amounts properly in the respective suits. 
And during the pendency of these actions at' 
law, and after their determination, the aid 
of a court of equity would be almost neces- 
sarily invoked to protect the rights of the 
sureties to the bond, by making the equitable 
appropriation of the amounts, if any, found 
to be due to the complainant in such manner 
as to protect the rights of the surety. The 
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-denmn-er. tlierefore, must be overruled, and 
tHe provisional injunction will issue to re- 
strain tlie defendant from taking out execu- 
tions in the suits at law until the final deter- 
mination of the suit in equity, or until the 
further order of this court. Injunction or- 
dered. 
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Case W^o. 11,333. 

PLUMMER v. WEBB. 

[4 Mason. 380.] i 

Circuit Court, D. Maine. May Term, 1827. 

Admibaltt— Suit fob Abductiox of Mixob Son 
— Value of Seuvices — -Maiiitime 

CHARACTEK op COKTItACT. 

1 A father may maintain a suit in the ad- 
miralty for a tortious abduction or seduction of 
his minor son on a voyage on the high seas, m 
the nature of an action per quod servitium 
amisit, for it is a continuing tort, 
[Cited in Waring v. Clarke, 5 How. (46 U- S.) 
486; New Jersey Steam Nav. Co. v. Mer- 
chants' Bank, 6 How. (47 U. SO 434; The 
Yankee v, Gallagher, Case No. 18,124; Cut- 
ting V. Seahury, Id. 3,521; ^Hpagh v. Wes- 
tern Transp. Co., 3 Wall. (70 U. S.) 34; The. 
Florence, Case No. 4,880; The Charles 
Morgan, Id. 2,618^ The Garland, 5 Fed. 
926.] 
[Cited in Magee v. Holland, 27 N. J- Law, 
93.] 

2. A father is entitled to the services of his 
minor children. And he may sue in the admiral- 
ty for wages eamv,d hy such children by man- 
time services. 

[Cited in The Etna, Case No. 4,542; O^e Hat- 
tie Low, 14 Fed. 880; The Modoc, 20 Fed. 
399.] 
rCited in Guion v. Guion, 16 Mo. 50; Halli- 
^ day V. Miller, 29 W. Va. 431, 1 S. E. 827.] 

3. A contract of a special nature is not cog- 
nizable in the admiralty merely because the con- 
sideration of the contract is maritime service. 
The whole contract must, in its essence, be 
maritime, or for compensation for maritime 
services, 

[Cited in Waterbury v. Myrick, Case No. 17,- 
253; The Perseverance, Id. 11,017; U. S. v. 
New Bedford Bridge, Id. 15,867; Leiand v. 
The Medora, Id. 8,237; New Jersey Steam" 
Nav. Co. V. Merchants' Bank, 6 How. (47 
U. S.) 421; Gloucester Ins. Co. v. Younger, 
Case No. 5,487; Grant v. Poillon, 20 How. 
(61 U. S.) 168; The G. H. Starbuek, Case 
No. 5,378; The Harrisburg, 119 U. S. 199, 
7 Sup. Ot. 142; Diefenthal v. Hamburg- 
Amerikanische P. Actien-Gesellschaft, 46 
Fed. 399.] 

[Cited in Case v. WooUey, 6 Dana, 21.] 

Libel in the admiralty in personam. The 
allegations in the libel stated, that the infant 
son of the plaintiff [Closes Plummer] was 
shipped, with the consent of the plaintitC, on 
board of a vessel of which the defendant 
[Michael Webb] was master, on a certain voy- 
age described in the libel, and proeeed(?d to 



(Case No. 11,233) PLXJiMMISR 

give an historical detail of certain gross mis- 
conduct, ill usage, and cruel treatment, on tlie 
part of the master, towards the son of the 
plaintifE; that his health was impair&d there- 
by; and that he was improperly carried away 
on a second unauchorized voyage, beyond the 
scope of the original shipping articles, dur- 
ing which he died. jSIany aggravations were 
alleged in the libel as grievances, and dam- 
ages were prayed accordingly. The district 
court, upon the hearing of the cause, «lis- 
missed the libel upon the merits. [Case No. 
11,234.] Upon the appeal to the circuit court, 
an objection was taken to the jurisdiction of 
the district court as a court of admiralty to 
entei-tain the suit. [Case unreported.] It 
was also suggested by the court, that the alle- 
gations in the libel savoured of felony, and 
seemed to charge the defendant with an of- 
fence of a very heinous nature. By the 
leave of the court the libel was amended in 
this particular, and came on to be heard upon 
the question of jurisdiction. 
Messrs Daveis and Greenleaf, for libellant. 
Mr. Orr, for respondent 
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STORY, Circuit Justice. When this ease 
was formerly before this court a doubt was 
suggested on my part, whether the case, as 
laid, did not assume the character of a crim- 
inal and felonious offence; and if this objec- 
tion was overcome, whether it was a case 
within the admiralty jurisdiction. In conse- 
quence of this suggestion the original libel 
was amended, with a view to get rid of the 
objection as to the criminal nature of the 
complaint; and at the last term of the court, 
the question, as to the admiralty jurisdiction, 
was, at my instance, fully argued by counsel. 
Some of the sources of my doubt were entire- 
ly removed at the argument; and so far as 
any one yet remains, it arises rather from the 
particular frame of the libel, than the case 
as argued at the bar. 

The suit is brought by the libellant for 
damages occasioned by the loss of the serv- 
ices of his infant son through the misconduct 
of the respondent, the master of the brig 
Romulus, on board of which vessel the son 
was, with the consent of his father, shipped 
for a foreign voyage. The case has been ar- 
gued merely on the allegations contained in 
the libel; and of course nothing of its real 
merits is to be understood as in controversy 
in this stage of the proceedings. There are 
two distinct allegations, or as they are phras- 
ed at the common law, two distinct counts 
in the libel. The first asserts, that the libel- 
lant entered into an agreement, that his son, 
■who was under 14 years of age, and to whose 
services he was entitled, should go "on a 
voyage to sea within the jurisdiction of the 
court, on board the Romulus, of which the 
respondent was master, to Europe and home, 
for good, careful, tender, and paternal usage, 
suitable to his years and station, and for his 
improvement, according to his ability and 
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capacity, in order to render bis services more 
useful and valuable t9 the libellant," and 
that the respondent assented to the agree- 
ment on his part. It then asserts, that the 
son went on the voyage accordingly, and pro- 
ceeded from Portland to Savannah, thence to 
Livei"pool, and from Liverpool to New Or- 
leans; and that, during all this period, the 
son did duty on board, and rendered such 
services as he was able; that during this voy- 
age the respondent suffered the son to be 
beaten in an excessive and improper manner, 
by the mate of the brig, on divers occasions, 
and put him in the mate's watch, and know- 
ingly exposed him to mhuman treatment and 
abuse; that, after the arrival of the brig at 
New Orleans, the crew were discharged, and 
the son, finding that the brig was not to re- 
turn to Portland, but to go on another voy- 
age, solicited pei-mission to return home, 
which the respondent, from improper mo- 
tives, refused, and compelled him to remain 
on board, and to pursue the new voyage; that 
the vessel sailed on that voyage for Europe; 
and that the son, by reason of this ill usage, 
was much debilitated, and finally, in the 
course of the passage, sickened and died; 
whereby all his services were lost to the libel- 
iant. 

The second count sets forth a like agree- 
ment, with the additional fact, that the son 
was to serve without wages. It then pro- 
ceeds to state, in substance, the same facts 
and acts of misconduct and ill usage, as in 
the first count, and the carrying away of the 
son on the second voyage, without authority, 
and his sickness and death; and that "there- 
by the libellant wholly lost the service, com- 
fort, and society, of- the son, after said con- 
Versidn, and evennore." 

There is no doubt of the right of a fa- 
ther to the sei-vices of his children during 
their minority. It results at once from the 
parental duty and obligation to maintain 
them, and from the deep interest, moral, re- 
ligious, and social, which the parental rela- 
tion necessarily involves in the comfort, hap- 
piness, and preservation of offspring. It is 
accordingly laid down in our text-books, that 
a father is entitled to the advantages and 
profits accruing from the personal labour of 
his children, while they live with and are 
maintained by him. 1 Hoodeson, Seel. 451, 
452; 1 Bl. Comm. 452, 453. And if they are, 
by force or fraud, by abduction or seduction, 
withdrawn from his power or protection, so 
that he loses the comfort of their society, or 
their services, he is entitled by the common 
law, upon the plainest principles of justice, 
to an action of damages for the tort, per quod 
servitium amisit. The authorities are clear 
to this purpose, and go even to the extent, 
that the tort may be waived, and an action, 
as es contractu, maintained for the chila'S 
services. See Selw. N. P. tit. "Master and 
Servant," I, IV: Hambly v. Trott, Cowp. 375; 
Lightly V. Olouston, 1 Taunt. 112; Foster v. 
Stewart, 3 Maule & S. 191; 5 East, 39, note; 
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James v. Le Roy, 6 Johns. 274; ' Hill v. Allen, 
1 Ves. Sr. 83; Winsmore v. Greenbank, Will. 
577. In respect to the right of a father to- 
sue in the admiralty for the wages of his 
minor son, or for a master to sue for the 
wages of his apprentice, for services on a 
maritime voyage, there cannot, I presume, be- 
the least reason for judicial doubt; at least, 
if there be, it is not entertained by this court. 
The case of Emerson v. Howland [Case No. 
4,441] is directly in point, ani binds my judg- 
ment. 

The real difficulty in sustaining the juris- 
diction, in the present case, stands wholly 
free from these considerations. Supposing 
the present libel to be for a tort, in the nature 
of an action for damages for an abduction or 
seduction, per quod servitium amisit, the only 
question would be, whether it was a tort 
arising upon the high seas. The most stren- 
uous opponents of the admiralty, those, whose 
zeal in favor of the exclusive pretensions of 
die courts of common law, does not hesitate 
to adopt any doctrine on this subject, how- 
ever extravagant, which is countenanced by 
a single authority or dictum, have been com- 
pelled to yield, that tne admiralty has juris- 
diction over torts committed on the high 
seas. Lord Coke has, in the most positive 
form, asserted it in his 4th Institute, 134, in 
behalf of the common law judges. "We ac- 
knowledge (says he), that of contracts, pleas, 
and querels, made upon the sea, or any part 
thereof, which is not within any county 
(from whence no trial can be had by twelve 
men), the admiral hath, and ought to have, 
jurisdiction. And no precedent can be show- 
ed, that any prohibition hath been granted 
for any contract, plea, or querele, concerning 
any marine cause, made or done upon the 
sea, taking that only to be the sea, wherein 
the admiral hath jiurisdiction, which is be- 
fore by law described to be out of any coun- 
ty." And this language conforms to the inter- 
pretation of the statutes of 13 Rich. 11. c 5, 
and 15 Rich. 11. c. 3, for which the common 
law courts have contended, with so much 
resolution and success in other times. Mr. 
Justice Blackstone also, in his Commentaries 
(volume 3), 68, 107, admits the jurisdiction 
of the admiralty over maritime injuries, in 
the most ample terms. See Martins v. Bal- 
lard [Case No. 9,175]. 

Looking at the libel under this aspect, the 
only part of it, which lays any foundation for 
the jurisdiction of the court, is the seduction 
or abduction of the son on the second voy- 
age from New Orleans to Europe; for as to 
the first voyage from Portland, there is no 
pretence of any unlawful retainer. The only 
objection, which can fairly be made to the 
jurisdiction, under these circumstances, is, 
that the unlawful act had its origin in port, 
and may be redressed at the common law. 
But in respect to maritime torts, with the 
exception of cases of prize, the courts of com- 
mon law have constantly claimed a right of 
concurrent jurisdiction, and the exercise of 
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it lias never been supposed to oust the ad- 
miralty of its authority to entertain suits of 
the like nature. Here, it is true, the tortious 
.act, or cause of damage, might be properly 
deemed to arise in port; hut it was a con- 
tinuing act and caxise of damage during the 
whole voyage. It was, in no just sense, a 
complete and perfected wrong, until the de- 
parture of the vessel from port; and it trav- 
■elled along with the parties as a continuing 
injury through the whole voyage, and termi- 
nated only with the death of the son at sea. In 
Com. Dig. "Admiralty," F 5, it is laid down, 
that if the libel be founded upon one 'single 
continued act, which was principally upon the 
sea, though part was upon land, a prohibition 
will not go. And for this he cites 1 Roll. 
Abr. 533, Une 13, where it is said, if a man 
take a thing upon the sea, and bring it to 
land, the suit for that may be in the admiral 
court, for it is a continued act. This is now 
common learning; for no suits are more fre- 
quent in the admiralty, than those for resti- 
tution for marine trespasses to property. The 
present ease appears to me to fall precisely 
within the principle stated by Comyns. I 
think it, however, unnecessary to go into an 
exammation of the doctrine at large, because 
the reasoning which supports it has been fully 
considered in the opinion of the district 
judge, in the case of Steele v. Thacher [Case 
No. 13,348], at December term, 1S25, with a 
■copy of which I have been favored. I take 
this opportunity of expressing my entu'e con- 
currence with the learned exposition given by 
him, on that occasion, of this branch of the 
admiralty jurisdiction. 

The real difficulty which 1 have felt, in 
regard to the jurisdiction of the court, arises 
from another aspect of the ease, as founded 
in contract. The libel, so far as it seeks dam- 
ages for the misconduct of the master on the 
first voyage (in which there was a lawful 
retainer), seems to proceed upon a breach 
of the contract set forth in the first count. 
The contract is not set forth as mere induce- 
ments to the tortious conduct, but it is laid 
as the very gist of the suit The gravamen 
is the breach of the terms of the contract, 
and the violation of duty which flowed from 
its obligations. It does not, indeed, seek a 
compensation for services, in the nature of 
wages; for no such compensation was with- 
in the scope of the contract. But it does 
seek compensation for positive or permis- 
sive violations of the agreement "for good, 
careful, tender, and parental usage," Now, 
my doubt is, whether a special contract, like 
that articulated in the libel, is of such a na- 
ture as properly falls within the admiralty 
jurisdiction. My opinion, upon the most 
careful examination which I have been able 
to give the subject, has hitherto been, that of 
right the admiralty possessed jurisdiction 
over all maritime contracts. In arriving at 
this conclusion it has been necessary to ex- 
amme the decisions of the courts of com- 
mon law, with critical care, and to compare 
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them with each other, as well as with gen- 
eral principles. If, indeed, every decision, 
made by a court of common law, and every 
dictum of an English judge, on the subject 
of this jurisdiction, is to be deemed to be 
an absolute authority, infallible and irre- 
versible, and conclusive upon the conscience 
of every American court, the comrse is very 
easy to establish what axe the actual, though 
arbitrary limits prescribed to the admiralty. 
But if the subject is to be investigated upon 
principle; if opLuions, held by these who 
were not only jealous of, but hostile to, the 
fair exercise of the jurisdiction, are to be 
sifted; if decisions, hastily made upon ap- 
plications for prohibitions, during the vehe- 
ment struggles of those rival courts, or, as 
pne may say, flagrante bello, are to be calm- 
ly and deliberately considered; if adjudica- 
tions, made at one period, are to be weighed 
■with conflicting adjudications, made at an- 
other period; if the reasoning of cases is to 
be brought under discussion, and thus, non 
numerantur, sed penderantur; if, above all, 
. the voice of- those enlightened and learned 
judges, who have adorned the admiralty in 
difEerent ages, and whose knowledge and ex- 
perience are not cast into shade by a com- 
parison with the ablest, of their contempo- 
raries, may not be stifled without a hearing; 
it will not be found quite so facile a task, 
as is sometimes rashly imagined, to convict 
the admuralty of gross usurpations, or to 
sustain the courts of common law in all their 
irregular and fluctuating restrictions upon 
that jurisdiction. Nor can there be any just 
cause of alarm to any considei*ate mind in 
the exercise of jurisdiction over maritime 
contracts. Courts of admiralty act within 
the sphere of their jm-isdiction, as courts of 
equity, and administer justice ex aequo et 
bono. No objection lies against them, which 
does not equally lie against courts of equity. 
There is no real danger, in either case, to 
private or personal rights, unless the admin- 
istration of substantial equity between the 
parties is to be deemed injustice. Of all 
contracts none require so liberal an interpre- 
tation, so enlarged a good faith, and so com- 
prehensive an equity, as maritime contracts. 
And it is one of the highest excellencies of 
the common law courts, that, since maritime 
contracts have come familiarly under their 
cognizance in modem times, they have en- 
deavored to give them an expansive equity, 
and to disentangle them from the niceties of 
the old technical law. No man could wish to 
see those courts deprived of any portion of 
this jurisdiction, which is now exercised by 
them with such beneficial and important in- 
fluences upon society. But it is a very dif- 
ferent question, whether another court is to 
be deprived of an ancient concurrent juris- 
diction, always claimed by it as a matter 
of right, and always exercised by it, until 
borne down by a torrent of prohibitions. My 
opinion, as to the matter of right, remains 
unaltered. Whenever it shall be established. 
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in a higher tribunal, that a different rule 
ought to prevail; that the admiralty jurisdic- 
tion in America ought to he measured, not hy 
the powers of the colonial vice admiralty 
courts, nor by the doctrines of admiralty 
judges, but by the decisions of the courts of 
common law upon prohibitions to the high 
court of admiralty in England; I shall cheer- 
fully b0Y7 to the judgment, and submissively 
obey the mandate. Whatever may be my 
own private judgment on these matters, 
thei-e ought to be no wish to contend for the 
exercise of powers, which involve irksome 
and laborious duties, and, least of all, to 
covet a jurisdiction which is so ably ad- 
ministered elsewhere. I may not be con- 
vinced, that there ought to be a surrender of 
the rightj because its free exercise has beeij 
internipted in other times, or a conjectured 
public policy requires its abandonment; but 
I shall resign myself to a perfect acquies- 
cence in any judicial result which other minds 
may dictate. 

To return, however, to the point more im- 
mediately under consideration, the difiSculty 
is in affirming this contract to be solely and 
exclusively a mai'itime contract. It seems 
rather to be a temporary apprenticeship for 
the voyage, and not otherwise a maritime 
conti-act, than that the sea was, by implica- 
tion, to be the principal scene for its perform- 
ance. So far as the services of the boy are 
concerned, these services are principally mari- 
time; but they constitute, not the ground of 
the present claim, but the consideration for 
the stipulations of the master for paternal 
and proper usage. If this ease had been 
upon common indentures of apprenticeship, 
though for the purpose of learning the mys- 
tery of a mariner, I should have had great 
doubt, whether the apprentice could sue for 
a breach of the stipulated duties by the mas- 
ter in the admiralty. I cannot say, that 
the whole contract is here of a maritime na- 
ture. There is mixed up in it obligations 
ex contractu not necessarily maritime; and 
so far the contract is of a special nature. In 
eases of a mixed natm'e it is not a sufficient 
foundation for admiralty jurisdiction, that 
there are involved some ingredients of a 
maritime nature. The substance of the 
whole contract must be maritime. If the doc- 
trine of the courts of common law, which 
denies the admiralty jurisdiction over mari- 
ners' conti-acts, where there is a special agree- 
ment, had been confined to cases, where the 
consideration for such maritime services was 
not money, but of a peculiar nature, not cap- 
able of adjustment in pecunia numerata, or 
resting in special executory stipulations, there 
would have been little objection to it. See 
Howe V. Napier, 4 Bvutows, 1944; De Lovio 
V. Boit [Case No. 3,776]; Harden v. Gor- 
don [Id. 6,047]. If a contract were to convey 
a farm or a house, or to build a mill, or to 
furnish manufacturing machines, or to weave 
cloth, in consideration of marine services, it 
would hardly be contended, that a court of 



admiralty had authority to enforce these 
special stipulations. In such a mixed con- 
tract the whole would most appropriately 
belong to a comt of common law. After 
considerable reflection on the subject, I have 
not been able to persuade myself, that a 
conti-act "for good, careful, kind, tender, and 
pai'ental usage," in consideration of maiine 
services, upon a special retainer without 
wages, is properly cognizable in an admiral- 
ty forum. I have no desire to strain the 
jurisdiction, so as to reach cases of an am- 
biguous character. Let tliem be left to the 
common forum of the litigant parties. See 
L'Arina v. Manwai'ing [Id. 8,089]. 

Upon the whole, as at present advised, I 
incline to the belief, that the case, so far 
as it stands upon the first voyage, cannot be 
supported in this comi:, and that it ought to 
be dismissed, without prejudice to any suit 
in a common law tribunal. What would be 
the ease upon a suit for ill usage by the 
minor himself, if living, it is unnecessary to 
consider, as no such case is before the coiu-t 
for judgment, and sufficient unto the day 
is the evil thereof. 
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PLUJIMER V. WEBB et al. 

[1 Ware (75), 69.] i 

District Court, D. Maine. June Term, 1825. 

Admiralty — AsSACiiT os MtNOR Child — Libel ur 

Father — Death op Child — Merger op 

Pkiva-te "Whoxg in a Felont. 

1. The ancient doctrine of the common law^ 
founded on the principles of the feudal system, 
that a private wrong is merged in a felony, is- 
not applicable to the civil policy of this country,, 
and has not been adopted in this state. 

[Cited in The Harrisburg, 119 U. S. 205, T 

Sup. Ot. 142.] 
[Cited in Rogers v. Huie, 1 Cal. 435.] 

2. A libel may be maintained by the father, in 
the admiralty, for the consequential damages re- 
sulting from an assault and battery of his minor 
child on the high seas. But to support the ac- 
tion he must show either actual damage, or that 
which is held to be such by intendment of law, 
and the action may be maintained after the 
death of the child, though the death was occa- 
sioned by the severily of the battery. 

[Cited in Sullivan v. Union Pac. R. Co., Case 
No. 13,599; Waring v. Clarke, 5 How. f46- 
U. S.) 486; Mendell v. The Martin White^ 
Case No. 9,419; The Charles Morgan, Id. 
2,618; The Garland, 5 Fed. 926; The E. B. 
Ward, 17 Fed. 458; The Manhasset, 18 Fed. 
924; The Columbia, 27 Fed. 720; The Har- 
risburg, 119 U. S- 205, 7 Sup. Ct. 142.] 

3. An action for the personal injury of a minor 
must be in the name of the child, and the dam- 
ages recovered will be for the use and benefit of 
the child, and not of the parent. 

This was a libel filed by Moses Plummer 
against the respondents, the master and first 
and second mates of tlie brig Romulus, for 
various assaults and batteries alleged t*> 
have been made on John S. Plummer, the 

1 [Reported by Hon. Ashur Ware, District 
Judge.] 
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minor son of the libellant. It -was proved at 
the hearing that Michael Webh, the master, 
leceived the son on hoard the vessel at the 
father's request; that he was to serve -with- 
out wages, and perform such services as 
■were proper for a boy of his age, being 
twelve or thirteen years old, and that in con- 
sideration of his services the master should 
instruct him in the duties of a seaman. It 
was tlae understanding at the time, that the 
vessel should perform a double voyage before 
Uer return to this port, that is, should make 
two voyages to Europe, and that the boy 
was to remain with the vessel until her re- 
turn to this place. On his return here, the 
owners might pay him such wages as his 
services were thought to be worth, but they 
were not bound to pay any. One voyage 
was performed to Livei-pool and back, by the 
way of Savannah, to Kew Orleans, where 
the brig lay a considerable time waiting for 
freight Soon after leaving New Orleans, 
on her second voyage to Liverpool, the boy 
sickened and died, in consequence of the 
beating and ill usage he had received. The 
libel charges several batteries during this 
period, and several are proved against the 
first mate, but no evidence was ofiEered im- 
plicating the second mate, nor was any in- 
stance of beating brought home directly to 
the master. It was contended for the libel- 
lant that the evidence disclosed such a crim- 
inal negligence and inattention on the part 
of the master in suffering a boy of his tender 
age, who was placed in a peculiar manner 
under his protection, to be repeatedly beaten 
by his first officer, that for this negligence he 
ought to be held as a joint trespasser; that 
it is the duty of the master, in all cases, to 
protect the men under his command from 
the abuse of his subordinate ofiaceris, and 
that this obligation in the present case was 
enhanced by the peculiar circumstances of 
trust and confidence under which the boy 
was placed in his charger 

0. S, Daveis, for libellant 

Fessenden & Deblois, for respondents. 

WARE, District Judge. Several quesiious 
of law have been raised and discussed at 
the bar, which require to be disposed of be- 
fore we can arrive at the merits of the case, 
as disclosed in the evidence. They have 
been urged as a bar to the libellant's right 
to recover against either of the respondents, 
under any state of facts which can exist 

It is contended, in the first place, that the 
father cannot maintain an action, because 
tlae tort, as alleged in the libel, amounts to 
a felony, and that the private wrong is 
merged in the public crime; and in the sec- 
ond, that if any right of action ever existed, 
it is extinguished by the death of the son 
before the commencement of the suit The 
case of Higgins v. Butcher, Yel. 90, is relied 
upon as an authority at common law, direct- 
ly in point. That was an action brought by 
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the husband for the battery of his wife. 
The battery was the cause of her death, and 
the action was brought after her decease. 
It was ruled that an action for a personal 
toit, done to the wife, did not lie for the ■ 
husband alone, but the wife must join; and 
the damages being recoverable for the bene- 
fit of the wife, the right of action died with 
her, and did not survive for the husband. It 
is further added, that if a man beat the serv- 
ant of another so that he die of the exti-emi- 
ty of the beating, no action will lie for the 
master, because the private wrong is swal- 
lowed up and lost in the public offence. 

The doctrine here stated, of the merger of 
the private wrong and civil remedy in a pub- 
lic crime, was an ancient principle of the 
common law, and seems to result as a nat- 
ural and logical consequence flowing from 
the fundamental principles of the feudal sys- 
tem. Under that system, all property, or at 
least all landed property, was assumed to be- 
long to the sovereign and superior lord. The 
grants which were made to private persons 
did not convey the absolute property, but 
only a usufructuary interest, and this was 
granted upon condition. If the conditions 
were not performed, this interest was for- 
feited, and the land reverted to the grantor, 
in whom the ultimate proprietary right had 
continued to reside. TVright Ten. c. 1. One 
of the conditions implied in every feudal 
grant was that the tenant should not commit 
felony. The commission of a felony was 
therefore a forfeiture of the whole of the 
feudatory's interest in the grant 2 Bl. 
Oomm. 153. The common law extended this 
forfeiture to Ms goods and chattels, as well 
as his lands. There would therefore be no 
remedy which could reach the real estate of 
the wrongdoer, because all the interest 
which he had in that, ceased from the mo- 
ment that the offence was committed, and 
reverted to the donor. -And as to his per- 
sonal estate, a species of property of little 
consideration in the early ages of the com- 
mon law, the title which the crown acquired 
by forfeitux*e took precedence of any claim 
which a private person might have to dam- 
ages to be recovered against the party. The 
forfeiture extending to the whole property 
of the felon, and the crime being capital and 
punished by death, nothing remained to sat- 
isfy a private demand, and no person against 
whom the action could be brought. The pri- 
vate action was therefore necessaiily gone, 
or as it .is usually expressed, the private 
wrong was merged in the felony. But these 
principles have never been adopted in this 
state. There is with us no forfeiture of 
goods resulting from felony, nor are all fel- 
onies punished by death. In this state, 
therefore, an action may be maintained for 
the private wrong, although the act which 
is the foundation of the suit amounts to a 
felony. Boardman v. Gore, 15 Mass. 331. 
This doctrine of the merger of the civil rem- 
edy in the public crime, which is a natural 
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a.nd logical consequence of tbe fundamental 
and organic principles of feudal society, is 
•entirely in opposition to the system of ciyil 
polity established in this countiy. And mod- 
■evn decisions in England have overruled the 
old cases on this point. The ease of Crosby 
V. Leng, 12 East, 409, shows that an action 
may be maintained for a wrong amounting 
to a felony after the party has been convict- 
<sd or acquitted of the public offence, provid- 
■«d the acquittal is not obtained by collusion. 
As to the other point ruled in the ease cited. 
If the meaning be that the husband cannot 
recover damages for the mere personal 
■wrong to his wife, it may he true; but if the 
meaning be that an action will not lie in his 
■name alone for consequential damages, as 
for the loss of her services and society, and 
the expenses of her cure, however the law 
may have been formerly, I understand the 
contrary to be now well established, 3 Bl. 
Comm. 140; Chit PI. 61; Com. Dig. "Baron 
-and Feme," W; Cro. Jae. 538. 

But whatever may be thought of the law 
-of that case, its application to the case at 
bar is not admitted. It is not questioned 
that an action does lie for the parent for a 
battery of his child. It is, however, contend- 
'«d that it does not lie after the death of the 
-child which is the subject of the tort. 

The private injury resulting from an as- 
sault and battery may be regarded under a 
"twofold aspect First, the direct and immedi- 
ate personal injury, the bodily pain and suf- 
fering occasioned by the beating, and the 
mental anguish and humiliation resulting 
from the disgrace of being beaten. Second- 
ly, the collateral or consequential injury, the 
loss of labor and sei-vice. and the expenses 
•of cure which may be occasioned by the se- 
verity of the battery. The first wrong neces- 
sarily spends itself on the individual who is 
the subject of the battery, and as he is the 
•only sufferer, upon the first principles of nat- 
ural justice he only is entitled to the amends. 
For this damage, the husband cannot sue 
-alone, because it is naturally due to his wife. 
But as, by the principles of the common law, 
the wife is not permitted to sue in her own 
name alone, she shall be joined in the action 
by her husband, or, to speak more correctly, 
the husband shall join in her action, because 
it is prosecuted for her benefit, and the dam- 
ages survive to her use if the husband die 
before they are recovered. Com, Dig. "Baron 
^nd Feme," V; Russel v. Corne, 1 Salk. 119, 
2 Ld. Raym. 1031; 1 Chit PI. 61. The sec- 
ond faUs on the person who is entitled to 
the labor and service of the person who is 
the subject of the battery, and who is bound 
for the expenses of his cure. For this loss, 
the law gives him an action for damages. 
The death of the cliild or servant through 
whom the injury is done, before the com- 
mencement of the suit if it Is a consequence 
•of the battery, aggravates the injury; if the 
■death is occasioned by other causes, it leaves 
5t as it stood before. It neither enhances or 
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diminishes the loss. It is not easily per- 
ceived upon what principles of natural right 
the remedy should be taken from a party by 
an event which he could not control, and 
which leaves his rights unimpaired and his 
wrong unredressed. The ease of Winsmore 
V. Greenbank, Bull. N. P. 78, is an authority 
to show that the death of the person through 
whom the injury was done, before the com- 
mencement of the suit, is not a bar to the ac- 
tion. 

But if the parent's right of action is not 
extinguished by the death of the child before 
the commencement of the suit, it is material 
to inquire what damages he can recover in 
an action in his own name, or what damages 
he is entitled to in his own right The nat- 
ural and obvious answer to the inquiry is, 
that he can recover such damages as he has 
sustained in consequence of the wrong. And 
it is upon this ground that the law places 
the action. Its foundation is the loss of sei-v- 
ice, and it is so stated in all the authorities. 
But it seems to have been assumed at the 
argument that although' this is the ground of 
the action, or the material circumstance 
which enables the court to render a judg- 
ment for damages, yet that the court hav- 
ing a legal ground for sustaining the judg- 
ment, may proceed to award damages beyond 
the loss of service and for causes which 
would not of themselves support an action 
in the parent's name. The action was liken- 
ed to an action of trespass by the parent for 
the seduction of his daughter. This also has 
its foundation in the loss of service, and will 
not lie without a per quod sei-vitium amisit. 
But in point of fact the service, in the esti- 
mate of damages, is merely nominal. If the 
child is a minor, it is assumed as a presump- 
tion of law that she is a servant. No sei-vice 
need be proved, nor is it necessary, to sup- 
port the action, that she should be an inmate 
of her father's family. Martin v. Payne. 9 
Johns. 387. And if she be over twenty-one 
and lives in her father's family, the slightest 
acts of service are sufficient to support the 
heaviest damages. Reeve, Dom. Rel. 291, 
292. The allegation of loss of service is nec- 
essary to let in the action, but the substance 
of the wrongs for which damages are award- 
ed is the disgrace, and humiliation, and 
wounded feelings of the family; wrongs for 
which the law gives no remedy, unless they 
are tacked to a nominal or fictitious menial 
sei-vice. The law, in this case, allows a de- 
viation from sti-ict logical principles, in the 
interest of good morals; for in cases of se- 
duction, unless the parent could recover dam- 
ages no recovery could be had, and the heart- 
less depravity of the cold-blooded destroyer 
of the peace of families would escape unpun- 
ished. The suit of the child is answered by 
the maxim, "Volenti non fit injuria." She is 
particeps criminis, and the law will allow her 
no action, the foundation of which is laid in 
her own turpitude. But in the case of an 
assault and battery, the law is different. 
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The parent and cMld may each Mve their 
distinct action for their separate wrongs. 
Tlie loss of service falls on the parent, who is 
entitled to the labor of his child, and for this 
the law gives him a remedy by an action. 
But the wrong which is merely personal, the 
pain and anguish of body and mind, are the 
injuries of the child, which he only can feel, 
and for which he is entitled to his separate 
action, and the damages are recovered for 
his benefit The damages of the parent or 
master, and of the child or servant, are in 
their nature several and distinct, and a recov- 
ery by one is no bar to an action by the 
other. Reeve, Dom. Eel. 376; Gray v. Jef- 
feries, Oro. Eliz. 55. 

Can the parent, then, upon the facts of this 
case, maintain an action for the loss of the 
services of his child? The child was not liv- 
ing in his father's family. He was placed 
by the parent in. the custody of one of the re- 
spondents as a servant, who, by the parent's 
agreement, at the time of the several assaults 
complained of, was entitled to his services, so 
that if there was any loss of service, it did 
not, in this case, fall on the parent, but upon 
the master, who for the time had succeeded 
to his rights in this respect. Had the bat- 
tery been committed on the boy by any other 
person tban one of the ship's crew, by which 
he should have been rendered incapable of 
doing duty during the period included in the 
agreement, no doubt can be entertained that 
the master could have recovered damages 
for the injury. The rights of the master in 
this respect are as well established as those 
of the parent. But if the master could have 
maintained an action, this would necessarily 
have excluded the action of the father for the 
same cause. Considering the suit as an ac- 
tion for the loss of service,— and on no other 
ground can it be maintained,— my opinion is 
that it cannot be sustained. 

As against Mr. Merritt, the second mate, 
it is dismissed with costs. There is no part 
of the evidence which attaches any blame to 
him. With respect to the master and first 
mate, it is dismissed without costs. There 
can be no doubt upon the evidence, that the 
boy was um*easonably beaten, and if he were 
alive to prosecute the suit for his own wrongs 
it would be a clear case for damages. There 
is indeed no direct proof that he was beaten 
by the master. But it was the master's duty 
to protect him from the violence of his sub- 
ordinate officers. I do not admit the cor- 
rectness of the argument of the counsel for 
the respondents, that the master in this form 
of action, is not liable for non-feasance. It 
is his duty to interpose his authority for .the 
protection of all his men from the intemper- 
ate violence of his inferior officers, and if he 
sufCers them to be ill-treated he ought to be 
held as a joint trespasser. He is intrusted 
by the law with the supreme power on board 
of his ship, and what is done by his permis- 
sion must be considered as done by his au- 
thority. In the present case, the obligation 

19FED.CAS.— 57 
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to protect this boy was particularly strong, 
because he was placed in his care under pe- 
culiar circumstances. 

[The circuit court on appeal held that the 
case was not wholly within the jurisdiction of 
the admiralty, and so remitted the parties to 
their action at common law. Case No. ll,2dd.J 
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Case No. 11,S35. 

The PLYMOUTH ROOK. 

[7 Ben. 448.] i 

District Court, E. D. Nw York. Sept., 1874.2 

Supplies— Necessaries — Lies. 

1. A steamboat, which made several trips a 
day from New York Cily to Sandy Hook, a voy- 
age of about an hour and a quarter, kept a res- 
taurant on board, at which food was supplied to 
such passengers as wished. The money receiv- 
ed at the restaurant was received by the purser 
as part of the daily earnings of the boat. The 
crew of the boat were fed at the restaurant. Sup- 
pHes for this restaurant were furnished to the 
boat at the city of New York, the boat being 
there a foreign vessel. The person who fur- 
nished the supplies filed a libel against the boat 
to recover their value. Eeld, that the supplies 
were necessary to the boat, and that the libel- 
lant had a lien upon her therefor. 

[Cited in Harney v. The Sydney L. Wright, 
Case No. 6,082a; The New Champion, 17 
Fed. 816.] 

2. Articles, which form part of the natural 
and reasonable outfit of a vessel, for the business 
in which she is engaged, are necessaries. 

In admiralty. 

Beebe, Wilcos: & Hobbs, for libellants. 
Dudley Field, for claimant. 

BENEDICT, District Judge. This is an ac- 
tion against a vessel, foreign to New York, 
to enforce a lien for provisions furnished the 
vessel in New York. 

No question arises as to the fact that cer- 
tain provisions mentioned in the libel were 
furnished to the vessel in New York, and 
used on board her in her ordinary employ- 
ment. But it is contended that the provi- 
sions were not necessaiT to the vessel. The 
vessel was employed in carrying passengers 
between New York City and Sandy Hook. 
She had a regular route between those two 

1 [Reported by Robert D. Benedict, Esq., and 
B. Lincoln Benedict, Esq., and here reprinted 
by permission.] 

2 [Affirmed in Case No. 11,237.] 
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points, and made several trips eacli day. 
Her passengers were supplied with such 
food as they might desire during any voy- 
age, at a restaurant Icept on the hoat hy the 
employes of the boat, the profits of whieh 
Tvere received by the purser as part of the 
daily earnings of the boat The crew of the 
vessel were also supplied with their food 
from this restaurant. The supplies in ques- 
tion were obtained for and were used in this 
restaurant. Upon these facts it is contend- 
ed that any trip of the vessel could be made 
without any necessity for food on the part 
of the crew, and that the passengers could 
have survived a voyage of one hour and a 
quarter without provisions, and therefore it 
is said the articles in question are not neces- 
saries. But, in order to bring an article with- 
in the description of necessaries for a vessel 
it need not appear that the voyage could 
not by any possibility be made without such 
article. It is sufficient, if the article form 
part of the natural and reasonable outfit of 
a vessel for the business in which she is en- 
gaged. In such a business as this vessel was 
engaged in, supplj-^ing to the passengers the 
food they might desire to have during the 
voyage was a part of her business; and it 
doubtless might be added, that it was neces- 
sary to the success of her voyages. Of 
course the food of her crew was necessary. 
I entertain no doubt therefore, as to the lia- 
bility of a vessel for articles lilse those in 
question. A further point is made that cred- 
it was given to the ownei*s, and not the ves- 
sel, but proofs fail to sustain this defence. 
There must accordingly be a decree in favor 
of the libellants. 

[On appeal to the circuit court, the decree of 
this court was aflarmed. Case No. 11,237,] 



Case KTo. 11,S36. 

The PLYMOUTH ROOK. 

[9 Ben. 79; i 23 Int. Rev, Rec. 129.] 

District Court, E. D. New Yorli. March 27, 
1877. 

Makitime Liex — Presumption op Credit, 

"When the master of a foreign vessel has au- 
thority to contract upon the credit of his vessel 
for necessary repairs, the credit of the vessel is 
presumed to be an element in any contract he 
may make for such repairs. An apparent neces- 
sity for the credit of the vessel is presumed from 
the necessity for the repairs and the general au- 
thority of the master. This presumption is not 
repelled by proof that the owner of the vessel 
was in good credit at the time the repairs were 
ordered. 

The New Jersey Southern Railroad owned 
several steamers, which in 1S73 were plying 
between Long Branch and New York. The 
master of one, the Plymouth Rock, ordered 
canvas to be put over her decks, for which 



1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permiesion.] 



work the libellants [John W. Santbrink and 
others] charged the vessel upon their books, 
and renderd a bill therefor on board the ves- 
sel. They were referred to the office of the 
railroad company for payment, and there 
were asked to take the note of the railroad 
at 60 days. This they consented to do, if 
the man who furnished them the duck would 
take it in payment of his bill; and, getting 
his assent, they received the note and signed 
a printed form of bill-head and receipt made 
out by the railroad company, as against it- 
self, covering the amount due them for this 
work, and some flags fiu:nished to another 
steamboat of the company. The note was 
endorsed by the libellants and passed over to 
their dealer in canvas; but before its ma- 
turity the raih-oad company failed and went 
into the hands of a receiver and the note 
was never paid. Neither payment nor laches 
were set up in defence to this action, but 
solely that the work was done on the credit 
of the railroad company and not of the 
steamboat. 

Beebe, Wilcox & Hobbs, for libellants. 
Shearman & Sterling, for claimants. 

BENEDICT, District Judge. This is an ac- 
tion to enforce a lien for certain repairs (put- 
ting canvas on decks) of a foreign vessel. 
The work was done in May, 1873, and its 
necessity to enable the vessel to transact her 
business is not denied. 

The only defence set up in the answer, is 
that the work was performed solely upon 
the credit of the New Jersey Southern Rail- 
road Company, and not upon the credit of 
the vessel. 

[The evidence shows that the vessel was 
owned by the New Jersey Southern Railroad 
Company; that the work in question was or- 
dered by the master of the vessel, whose au- 
thority to give the order has not been dis- 
puted. The order was for tlie vessel, and 
the amount was charged to the vessel in the 
books of the libellants. No other evidence 
of what occurred at the time of the contract- 
ing of the debt is given. Upon these facts 
alone it would hardly be contended that an 
exclusive personal credit to the owners had 
been shown.] 2 

^ It has been proven, on the part of the de- 
fence, that the libellants who had rendered 
their bills on board the vessel, and had been 
referred to the office of the New Jersey 
Southern Railroad Company, as the place 
where they would get their pay, on appear- 
ing there were requested to take the note of 
the railroad company, at sixty days. This 
was not assented to by the libellants until 
they had learned whether the man from 
whom they had purchased the duck used by 
them in repairing the steamboat would be 
willing to accept the note from them. On 
application to the duck man he was found 
willing to take the note if endoi-sed by the 

2 [From 23 Int. Rev. Ree. 129,] 
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libellants, "wliereupoii the libellants accepted 
tlie note of the railroad company, payable 
at sixty days. This note included not only 
the bill for repairs to the Plymouth Koct, 
but also a small bill of 528 for flags furnished 
to the steamboat Jesse Hoyt, a vessel in the 
employ of the same railroad company. 

At the time of giving the note the railroad 
company presented to the libellants, for sig- 
nature, a receipt in full printed at the bottom 
of a bill made out by the railroad company 
and not by the iibellants, which bill included 
both the bill in suit and the bill for the flags, 
the charges being distinguished in the body 
of the biU by placing opposite to each the 
name of the vessel to which it belonged. 
The heading of the bill was printed, and 
read, "The Kew Jersey Southern Kailroad 
Company to Santbrink & Lathrop, Dr." Up- 
on accepting the note the libellants signed 
the receipt, printed at the bottom of the bill, 
but added to the words, "Keceived in full of 
the above account," the further words, "by 
note payable sixty days from date." The 
note thus received was at once passed over 
to the duck-man, but was never paid, and is 
now tendered for cancellation by the libel- 
lants. The railroad company became insol- 
vent and passed into the hands of a receiver 
within a month or two after giving the note. 
These are all the circumstances proved 
that can have any bearing upon the issue 
raised by the answer, where neither payment 
nor laches is set up, but only that no lien for 
the repairs in question was ever created, be- 
cause the work was done solely upon the 
credit of the New Jersey Southern Kailroad 
Company and not upon the credit of the ves- 
sel; and they are not suflicient to sustain 
the defence. 

The fact that after the work had been done 
the libellants were persuaded to postpone 
the day of payment for sixty days, provided 
the man from whom they had purchased 
their materials would give them a like exten- 
sion, and that the note of the owner, payable 
in sixty days, was then taken, is very sUght 
evidence to show that the terms of the orig- 
inal contract excluded the idea of a credit 
to the vessel; and any inference to that ef- 
fect possible to be drawn from the form of 
the bill, made by the owner, which was re- 
ceipted by the libellants, is repelled by the 
fact that the work was ordered for the ves- 
sel, that nothing whatever was then said 
about a personal credit, that the suggestion 
to take a note of the owners was first made 
when the libellants came to demand pay- 
ment for work already done, and was then 
proposed as a matter of favor to the owners 
—not of right— and that the work was char- 
ged by the libellants, at the time, to the ves- 
sel and not to the owners, and the bill there- 
for presented on board the vessel. 

The case contains testimony tending to 
show that the railroad company was in good 
credit at the time this work was done, but 
that fact if it can be considered as proved 
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in face of the admission that the stock of the 
company was selling at from twenty-five to 
thirty-five cents on the dollar, is not sufli- 
cient to raise the presumption of a personal 
credit, or to prevent the creation of a lien in 
a case like this. There is no evidence in this 
case that tlie master of the vessel who or- 
dered the work had any funds at his com- 
mand which he ought to have applied to pro- 
cure these repairs, and no circumstances are 
shown casting upon the libellants the obli- 
gation of ascertaining that the master had 
no authority to contract for the repairs on 
the credit of the vessel; indeed, it has not 
been contended that the master had not such 
authority, but the ground taken is, that, as 
matter of fact, he did not contract upon the 
credit of the vessel. Where the master of a 
foreign vessel has authority to contract upon 
the credit of his vessel, and does contract 
for supplies necessary to the vessel, the pre- 
sumption arises that the credit of the vessel 
is an element of the contract An apparent 
necessity for the credit of the vessel is pre- 
sumed from the necessity for the supplies 
and the general authority of the master. 
The Grape-Shot, 9 Wall. [76 TJ. S.] 138. This 
presumption is not repelled by proving that 
the owners of the vessel were in good credit 
at the time. In the case of The Guy, 9 
How. [50 U. S.] 758, such proof was made, 
but the lien nevertheless upheld. 

My conclusion, therefore, is that tiie debt 
in question was contracted upon the credit of 
the vessel, and consequently there must be 
a decision in favor of the libellants for the 
amount of their demand, with interest and 
costs. 



Case -No. 11,237. 

The PLYMOUTH ROCK. 



- [13 Blatehf. 505.] i 

Circuit Court, E. D. New York. 
1876.2 



Aug. 16, 



Makitime Liens— Supplies— Effect of Owkeu's 
Resioesce upon Chakacteb of Vessel — En- 

hollmbnt — necessity fob the supplies. 
1. A new Jersey corporation owned a steam- 
boat which was enrolled in the port of New 
York. She ran as a passenger boat between the 
city of New York and Long Branch, in New 
Jersey, making several trips a day each way. 
Supplies, of food were furnished to her in New 
York, on her credit, such supplies not being ab- 
solutely necessary for the passengers or crew, 
but being useful and convenient. Some of the 
food was consumed by the employes of the ves- 
sel, but the larger part was dispensed at a res- 
taurant on board, to passengers, who paid for 
what they ordered. Held, the enrollment of the 
vessel at New York did not make her a domestic 
vessel there, but she was a vessel in a foreign 
port, while in New York, because her owner did 
not reside at New York. 
[Cited in The Rapid Transit, 11 Fed. 330; 

Ghisholm v. The J. L, Pendergast, 32 Fed. 

416; The Havana, 54 Fed. 202, 64 Fed. 

496.] 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 

2 [Affirming Case No. 11,235.] 
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2. There was sufl5cient necessity for the sup- 
plies to furnish a basis for a lien on the vessel, 
and the fact that they were dispensed to pas- 
sengers from a restaurant furnishes no ground 
for alleging that such necessity did not exist. 

[Cited in Harney v. The Sydnev L. Wright, 
Case No. 6,082a; Bovard v. The Mayflow- 
er, 39 Fed. 42.] 

3. A lien on the vessel for such supplies was 
created. 

[Followed in The Metropolis, Case No. 9,503: 
The Long Branch, Id. 8,484.] 

[Appeal from the district court of the Unit- 
ed States for the Eastern district of New 
York.] 

In admiralty. 

Beebe, Wilcox & Hobbs, for libellant. 
Dudley Field, for claimant. 

HUNT, Circuit Justice. During the summer 
of the year 1873, the New Jersey Southern 
Railroad Company was the owner of the 
steamer Plymouth Rock. This vessel was 
run as a passenger boat between the city of 
New York and Long Branch, New Jersey, 
making sevei-al trips back and forth each 
day, and occupying an hour and a quarter 
in making a trip from dock to dock. The 
vessel was run by and In the interest of the 
said railroad company, which was an incor- 
poration organized by and under the laws of 
the state of New Jersey, having its office and 
doing business in that state. 

During the months of July, August and 
September, 1873, the libellant Fuller furnish- 
ed to said vessel, and on its credit, at the 
city of New York, stores and supplies for 
food, consisting of butter, ham, and other 
articles of food, which were received and 
consumed on board the said steamer. The 
goods furnished were used pailly in the sup- 
port of the crew of said vessel and of the at- 
tendants thereon, and in part were dispensed 
from a restaurant on board said vessel, to the 
passengers thereon. Much the larger por- 
tion was used in the manner last mentioned. 
The sales from the restaurant were intended 
as sources of profit to the owners of the ves- 
sel, and the supplies were useful and con- 
venient to the passengers and to the crew of 
said vessel. The trips were so short and the 
landings so frequent that such supplies were 
not absolutely necessary either to the pas- 
sengei*s or the crew. 

1. It is objected to the recovery, that the 
vessel was in her home port, and that there 
was, therefore, no lien for supplies furnished 
to her. The claimant insists that the char- 
acter of the vessel, in this respect, is deter- 
mined by her register and enrolment. Hence, 
there is produced a bill of sale from a former 
owner, containing a certificate of the enrol- 
ment of the vessel in the port of New York, 
and a new certificate of enrolment in that 
port, obtained by such new owner, the pres- 
ent claimant. Several authorities are pro- 
duced upon either side, which I have duly 
considered. As I feel no hesitation in hold- 
ing that the character of a vessel, as to its 
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being a foreign or a domestic vessel, is de- 
termined by the place of residence of its 
owner, and not by the place of its enrolment, 
I do not deem it necessary to discuss the au- 
thorities. 1 Pars. Shipp. & Adm. p. 43, note; 
The Lulu, 10 Wall. [77 U. S.] 198, 199. 

2. It is insisted, that these supplies were 
not necessary, and, hence, that there is no 
lien. "Necessity" is a relative term. By the 
uniform construction of the courts, much 
latitude is given in this respect. What is 
necessary for a packet ship to Liverpool or 
Havre, candying passengers who pay the 
highest price and KKpeet a table to be liber- 
ally supplied, may not be necessary for a 
vessel carrying coal or lumber, with crews 
working at low wages and accustomed to 
plain fare. But, in each case, no doubt, a 
lien may exist for the articles supplied. The 
Lulu, supra. 

I do not see that the fact of the dispensa- 
tion of the supplies from a restaurant, i. e. 
to individuals as called for, and to be paid 
for by such individuals, rather than that the 
passenger should be charged a passage price 
intended to include a charge for meals fur- 
nished, makes any difference. If a British 
steamer is about to sail for London with a 
crew of fifty men, and one hundred passen- 
gers, she must be provided with the means 
of feeding them. She must lay in the needed 
supplies in advance, ascertaining what will 
be needed. Whether she charges a passen- 
ger one hundred dollars and furnishes him a 
state room, and a seat at a general table well 
provided with food, or whether she charges 
him fifty dollars for his state room, and fur- 
nishes him meals to be paid for when and as 
he requires them, can be of no importance. 
No man can make the voyage without food, 
and, if it is supplied by the ship's company, 
the particular manner in which it is dis- 
pensed cannot be of impoitance. It certain- 
ly cannot be competent for the ship's owner 
to allege, that, for such reason, the articles 
purchased on its account are not necessary 
supplies. 

3. It is strenuously urged, also, that the 
maritime lien for supplies furnished to a for- 
eign vessel does not apply to a case like that 
before us, that of a fen-y-boat between two 
points near at hand. If the rule does apply 
here, it must apply to the ferry-boats mak- 
ing their trips half -hourly between New York 
and Jersey City. These boats cross a space 
of perhaps a mile in width, and the boats are 
hourly at hand to respond to the liability im- 
posed hj the local law. 

A lien is given for supplies furnished to a 
foreign vessel, which is denied in the case of 
a domestic vessel, for obvious reasons. In 
the latter case, the necessity for the lien does 
not exist, because the owner is understood 
to be present, and, by his personal credit and 
by giving liens himself on the vessel, he can 
procure everything to which his own credit 
or the value of his vessel properly entitles 
him. In the former case^ the vessel is un- 
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derstood to be alssent from lier owner. She 
is a rover. She has reached a strange port, 
where her owner is unknown. Her voyage 
is unfinished, and, unless she can obtain sup- 
plies, she must lie where she is, a loss to 
every one. If her master has no funds in 
hand, the voyage must fail and his vessel 
must be a total loss, unless the vessel itself 
can furnish the means of extrication. These 
are the theories upon which the lien is given; 
anc while, in practice, there have been modi- 
. fications in many particulars, and while it 
is not intended to say that these are neces- 
sary conditions, they are, nevertheless, the 
foundation of the rule- The Grapeshot, 9 
Wall. [76 U. S.] 136, 141; The Kalorama, 10 
Wall. [77 XJ. S.] 212; The Lulu, Id. 197; The 
Lottawanna, 21 Wall. [88 U. S.] 558. 

It is difficult to justify the application of 
this rule to a vessel that never goes to sea, 
and is never out of sight of her port of de- 
parture, and that is every hoiir of the day 
within the reach of the local process of the 
state in which the supplies are furnished. 
Were the question before me as an original 
one, I should be much inclined to take the 
view of the claimant, and to hold that the 
lien did not exist in a case like the present 
It appears, however, that the decision under 
review is, in this respect, in accordance with 
the holdings of the courts of the Southern 
and Eastern districts of New York. The 
Neversink [Case No. 10,1E3]. Until the ques- 
tion shall be presented to a higher tribunal, 
it would not be becoming in me to hold oth- 
ei-wise, and 1, therefore, overrule the objec- 
tion under consideration. The furnishing of 
the supplies, and that they were upon the 
credit of the vessel, is reasonably estab- 
lished. 

The judgment of the district court is af- 
firmed. 
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Case nSTo. 11,238. 

POAG V. The McDONALD. 

CHAMBERLAIN v. SAME. 

[25 Betts, D. C. MS. 75.] 

District Gomrt, S. D. New York. April, 1859. 

ADMIJtALTT— TOKTS OS TiDE WATER WITHIN A 

State— Deoisios of Appei.i-atb Coukt 
—Obiter Dictum. 

[1. An assertion of a rule of law by an appel- 
late court, although obiter dictum, binds an in- 
ferior court.J 

[2. The admiralty jurisdiction does not ex- 
tend to matters of contract or tort arising in 
commerce on tide water wholly between ports in 
the same state.] 

[Overruled in The Brooklyn, Case No. 1,938,] 

[See note at end of The Ann Arbor, Id. 407.] 

[These were libels by John Poag and 
ethers, and by Newell Chamberlain, owner 
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of the canal boat S. K. WilUams, against the 
steamboat General McDonald, for negligence 
in towing. Heard on objection to the juris- 
diction.] 

Piatt, Girard & Buckley, for libelants. 

Benedict, Burr & Benedict, for claimants. 

BETTS, District Judge. An objection to 
the jurisdiction of the court over the cause 
of action was raised and argued by the coun- 
sel in both the above cases preliminarily to 
the hearing upon the merits. No exception 
had been raised in the answers or by other 
form of pleading to the competency of the 
eom't to take cognizance of the causes, but 
it was mutually conceded between the coun- 
sel that the point should be deemed in issue 
on. this hearing, and be pronounced upon as 
if specially made by the pleadings. 

The facts alleged in the libels which form 
the grounds of action are that Chamberlain 
was owner of the canal boat S. K. Williams, 
and Poag and others, including her owner, 
were common carriers by water, and had in 
their charge the lading and cargo of the boat, 
to be transported by them in that capacity, 
and that the boat and her lading received se- 
rious injury through the culpable negligence 
and fault of the claimants, then* officers and 
crew; that the steamboat McDonald was a 
tugboat employed in that capacity on the 
Hudson river between Albany and New York, 
in towing vessels for hire. On the 26th of 
July, 1858, the S. K. Williams was taken in 
tow at Albany by the tug, to be towed to 
New York for the usual fare or compensa- 
tion; and it is charged that in making the 
passage, the steamer, by her mismanagement 
or culpable negligence, caused the Williams 
to strike upon a rock in the river, by which 
a serious loss and injury were sustained by 
the tow and her cargo. The verity of these 
allegations is not brought under considera- 
tion. The claimants demanded the dismissal 
of the libels, for the reason that the law is 
now settled by recent judgments of the United 
States supreme court, that the federal courts 
cannot take cognizance of actions in tort, or 
upon contracts of affreightment, in relation 
to the transportation of goods, wares or mer- 
chandize between different ports in the same 
state, those subjects belonging exclusively 
to the jurisdiction of state tribunals. The 
reports published in the public papers of two 
causes decided by the supreme court at its 
last session give strong color to that posi- 
tion. Allen V. Newberiy, 21 How. [62 U. S.] 
241, and Maguh-e v. Card, Id. 248. It is not 
intended now to seek to discriminate the 
principle presented on the facts upon which 
the present actions rest from the doctrines 
declared by the supreme court in those deci- 
sions, because, if thei*6 may be found any 
diversity therein, it will rather be the pur- 
pose of this inquiry to ascertain and conform 
to the doctrines promulgated by the supreme 
court, although the ruling may comprehend 
grounds outside the limits of the matters then 
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dU*eetly in contestation before tliat court. 
The books by no means fail in precedents of 
eases in which courts establish rules of de- 
cision which are recognised and applied in 
after instances, in governing rights not 
brought directly under consideration by the 
allegata et probata, calling for the particular 
judgment rendered. The resolution of the 
special theorem propounded by the court at 
the time may be expanded into conclusions 
probably logically consequent thereto, but 
still depending for support upon assumptions 
in respect to open questions of law, and not 
upon the foundation of any actual adjudica- 
tion made on the specific points by author- 
ized tribunals. The English and American 
reports of all periods furnish illustrations of 
this suggestion. Such declarations of law out- 
side of the subject-matter, particularly when 
proceeding from courts of final resort, carry 
an influence with them equivalent in effect 
to positive authorities. Whatever the right- 
ful theory may be in relation to declarations 
and interpretation of rules of law made by 
the supreme com-t in relation to the jurisdic- 
tion of subordinate federal courts, I think 
the safe course with the inferior court will 
always be to accept the plain assertion of the 
supreme court as tbe highest evidence of the 
fact of jm'isdiction, and to avoid all scrutiny 
into the justness of the conclusion, and much 
more into the consistency with its own an- 
tecedent action in that high tribunal in mak- 
ing it. If, then, it is foimd that the supreme 
court has asserted in those decisions, or 
either of them, that this court cannot take 
cognizance of actions for loss or damages to 
vessels or property incuiTed upon inland 
waters of any character, within a particular 
state, when engaged solely in internal trade, 
business or commei'ce, between the ports and 
places of the sam« state, because the sub- 
ject is then one exclusively of municipal and 
local jurisdiction, I shall not entertain any 
inquiry whether prior rulings of the court 
have been made inconsistent with that doc- 
trine; and more particularly I shall decline 
all consideration of the varying reasonings, 
if there be such, upon which the court, at 
the one time or the other, may have motived 
its decisions. I must regard the latest as- 
sertion of the law governing the point made 
by the court as the authoritative one. 

What, then, do the latest decisions of the 
supreme court detei'mine to be the limita- 
tion of admiralty jurisdiction in the United 
States courts with respect to ti'ansaetions on 
waters wholly within the territorial bounda- 
ries of a particular state of the Union, or be- 
tween ports and places of the same state? 
This inquiry I hold to be answered and gov- 
erned by the rule declared for the time be- 
ing, and irrespective of all prior usages or 
declarations by the same court. Allen v. 
Newbeny, the fii'st of the above-cited cases, 
directly asseiis these doctrines: (1) That a 
court of admiralty has no jurisdiction over an 
undertaking for the carriage and transporta- 
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tion of goods on the lakes or inland waters 
of the United States from one port to another 
in the same state, although negligence and 
misfeasance in executing the undertaking be 
charged as a ground of action, and also al- 
though the vessel be on a voyage from one 
state to another; (2) that the com-t has no 
jurisdiction in admiralty over a suit upon 
a contract of affreightment, carriage or trans- 
portation of property between ports and 
places of the same state, but that such jm'is- 
diction belongs to the comts of the state, 
exclusively. 

The case above quoted is said by the court 
subsequently (Maguire v. Card) to have oc- 
curred within waters upon which the juris- 
diction of the court was regulated by the act 
of congress of February 26, 1845 (5 Stat. 
726) ; yet that the court regarded the restric- 
tion of jurisdiction by that statute only as 
declaratory of the law^ and that the restric- 
tion existed independently of the statute, 
which, it must be presumed, imports that the 
limitation applies to tide waters, arms of 
the sea, &c., as is the locus in quo in the 
present action, because no claim to an ad- 
mirahy jurisdiction in any respect was exer- 
cised prior to that statute over lakes and 
navigable waters connecting them, unless the 
waters were subject to the ebb and flow of 
the tide. This last-cited case (Maguire v. 
Card, 21 How. [62 U. S.] 248), decided also 
in December term, 1858, established this 
doctrine in respect to the jm-isdietion of ad- 
mu'alty courts over waters within the terri- 
torial limits of a particular state: That it 
does not extend to contracts of any descri;)- 
tion entered into with a vessel engaged in 
the business of navigation and trade in the 
purely internal commerce of a state between 
ports and places of the same state. The ves- 
sel in that case was not a domestic one, and 
was employed in navigation and trade upon 
the Sacramento river, which lies wholly with- 
in the state of California, but is subject to 
the ebb and flow of the tides, and was thus, 
according to the usual acceptation, an arm 
of the sea; still, though possessing that char- 
acter, it is definitely pronounced by the su- 
preme court that those waters are not within 
the admiraltj-- and maritime jurisdiction of 
the court of admiralty in respect to matters 
relating purely to the internal commerce of 
that state. This destitution of jurisdiction 
seems to be absolute, and independent of the 
ownership of the vessel, whether foreign or 
American. The transaction in Maguire v. 
Card was upon tide waters, and in Allen v- 
Newberry upon waters brought within the 
admiralty jurisdiction by the act of congress 
of February, 26, 1845; but the judgment of 
the court appears to be unequivocal that the 
jurisdiction in both cases stands upon the 
same principle, and is derived from and de- 
pendent upon the power of congress to regu- 
late commerce with foreign nations and 
among the several states and with the Indian 
Tribes, and cannot be exercised in respect to 
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purely internal navigation and ti-ade or trans- 
portation carried on ^vithin the temtorial 
limits of a particular state, -whatever may be 
the cause of action or form of remedy. 

The counsel for the lihellants claim in these 
cases that the actions are suhstantially in 
tort, as the damage incurred was owing to 
the culpable management of the tug, and 
that the larger restriction of admii-alty juris- 
diction in local waters declared by those de- 
cisions of the supreme court should be limited 
to matters of conti-act, and not embrace those 
of tort. It must be observed that no such 
reserve or qualification of the doctrine is in- 
timated by the court; and, further, that in Allen 
v. Newberry, 2X How. [02 U. S.] 244, the libel 
states as the gravamen of the suit tliat the goods 
were shipped on board the vessel (on Lake Mich- 
igan), to be delivered at Milwaukee, "and that 
the master, by reason of negligence and the 
unskilful navigation of the vessel and her un- 
seaworthiness, lost them in the course of the 
voyage." The loss was proved to have been 
caused by jettison. Those allegations, and 
the proofs given under them, presented a case 
of malfeasance and loss by fault of the mas- 
ter of the vessel, so that it authorized at law 
an action of trespass, or a case against the 
owner for the injury and wrong, although 
the relationsliip between the parties in its in- 
<;ipiency sounded in contract. Alexander v. 
Greene, 3 Hill, 9, 7 HiU, 574; Wells v. Steam 
Nav. Co., 4 Seld. [8 N. Y.] 375, 2 Comst. [2 
N. Y.] 204. The facts alleged in these libels 
before the court accordingly constitute a 
cause of action which might be prosecuted hi 
trespass or case, at common law; and it is 
to be observed that the admiralty courts do 
not regard forms of action, or technicalities 
of any kind, in their procedures. Dupont v. 
Vance, 9 How. [60 U. S.] 162. 

In admiralty the culpable propelling of the 
S. K. Williams upon a wharf, a rock, or other 
stationary object would be a tortious collision, 
equally as if the injury was inflicted by 
drawing her wrongfully against another mov- 
ing object The decision hi Allen v. Newberry 
must therefore be accepted as determining 
that negligence or misconduct of the master 
of the steamer Fashion in respect ta the 
property of the Ubellants, in its carriage or 
transpoi-tation, causing its loss thereby, did 
not entitle the libellants to maintain an ac- 
tion in the admiralty of contract or tort 
against the steamer, she being on waters not 
subject to the jurisdiction of the court, be- 
cause she was employed in business of com- 
merce and navigation between ports and 
places of the same state, and not between 
■difiEerent states or territories; and in Ma- 
guh-e V. Card it was determined that the ad- 
miralty cannot take cognizance of any matter 
■of contract or tort occurring upon the tide 
waters between ports or places in any par- 
ticular state, and in relation to the purely in- 
ternal commerce of tlie state, and which does 
not m any way affect trade or commerce 
with other states. This judgment of the su- 
preme com't withdraws from the provision 
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of the constitution (article 3, subd. 2) the 
broad meaning imported in the grant of ad- 
miralty powers "to all cases of admiralty and 
maritime jurisdiction, and restricts its opera- 
tion to matters pertahiing to commerce with 
foreign nations, among the several states, and 
with the Indian tribes." Const, art. 1, § 8. 

I think the language of the court in these 
judgments embraces every ground of action 
put forth in the libels in these two suits; and 
in submission to those opinions I shall de- 
cide, without respect to any anterior rulings 
of the supreme court upon kindred subjects, 
that this court cannot take cognizance of 
these suits, either upon the undertaking of 
the tug or the tort feasance of her master 
and crew. The libels must therefore be dis- 
missed, with costs. 

[NOTE. On appeal to the circuit court, the de- 
cree of this court was affirmed as far as it dis- 
missed the libel for want of jurisdiction. Oase 
No 11 239. The question then arose as to 
what decree should be made by the circuit court 
in regard to costs. Id. 8,756.] 
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POAG V. The McDONALD. 
[17 Leg. Int. 318.] 
Circuit Court, S. D. New York. Aug. 29, 1860. 
Jurisdiction of Federal Cocbts— Admibaltt 
Cases— State Waters. 
[The federal courts have no jurisdiction of a 
suit in admiralty to recover damages resultmi; 
from negligent towage upon the Hudson river in 
the course of a voyage from Albany to ^ew 
York; and it is immaterial whether the hbel 
he founded upon contract or in tort, for the state 
governments have exclusive jurisdiction of their 
purely internal trade and commerce.] 
[Cited in The Brooklyn, Case No. 1,938.] 

[Appeal from the district court of the Unit- 
ed States for the Southern district of New 

[This was a libel by John Poag and others 
against the General McDonald for negligence 
in towing. From a decree of the district 
court dismissing the libel (Case No. 11,238), 
libelants appeal.] 

Piatt, Gerard & Buckley, for appellant. 

Benedict, Burr & Benedict, for appellees. 

NELSON, Curcuit Justice. This is a libel 
filed in the court below to recover damages to 
a canal boat while in tow of the McDonald, 
on the North river, from Albany to the city 
of New York. The steamboat was engaged 
in the business of towing between these two 
places. The canal boat was wrecked at Van- 
wie's Point, some sis miles below Albany, 
through an alleged fault af the tug. The 
court dismissed the libel for want of jurisdic- 
tion. [Case No. 11,238.] 

It is conceded that if the libel is to be re- 
garded as founded in contract, it must fall 
witliin the case of Allen v. Newbury, 21 How. 
[62 U. S.] 244, and Maguire v. Card, Id. 248. 
But it is insisted that the suits are founded 
in tort for the wrongful injury to the canal- 
boat, she having been forced upon the rocks 
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by the negligence and carelessness of tlie 
McDonald. In our view of tlie question, it 
is quite immaterial whether we assume the 
libel to be in contract or tort. In either as- 
pect, the court below has no jurisdiction. 
The foundation principle is that the state 
governments have exclusive cognizance of 
their purely internal trade and commerce, 
and hence that the f edei-al government is ex- 
cluded therefrom. The grant of power on this 
subject to the latter is, "to regulate com- 
merce with foreign nations, and among the 
several states." This clause has been ox- 
pounded by the highest authority under the 
constitution as not embracing the exclusively 
internal trade of the states. The regulation 
of the trade must then depend upon state leg- 
islation, and upon state legislation alone. 
And if the district court, upon which exclu- 
sive admiralty power has been conferred in 
the federal government, should assume Juris- 
diction, it would be a jurisdiction to admin- 
ister the local and municipal laws of the 
state, which is inconsistent with and repug- 
nant to the principles of admiralty proceed- 
ings as they exist under the constitution and 
laws of congress. For the jurisdiction thus 
assumed would necessarily be govenied and 
regulated, conti-acted or enlarged, according 
to the existing local and municipal laws of 
the state. We confess we have never seen 
any answer to this view of the objection to 
admiralty cognizance of the purely internal 
trade and commerce of the states. And the 
objection is just as applicable to the cases of 
tort as of contract; each i& under the local 
legislation of the state. And the converse 
of the proposition is equally true, namely, 
that all cases growing out of foreign com- 
merce, or commerce among the several states, 
and which are in their nature and character 
of admiralty cognizance, whether the cases 
relate to persons or property, or whether the 
tort or contract are within the jurisdiction of 
the federal government, which has been con- 
ferred on the district court. The determina- 
tion of this class of cases depends, not upon 
the local and municipal laws of the states, 
but upon the more comprehensive principles 
of mai'itime and international law, modified 
and controlled by the constitution, laws of 
congress, and treaties. 

So far as respects the regulation of foreign 
commerce, and commerce among the states, 
there can be no conflict between federal and 
state tribunals as to jurisdiction. For It is 
quite clear that, inasmuch as congress pos- 
Kjesses the paramount power of legislation 
over the subject, it may not only pass laws 
regulating it, but may constitute tribunals 
to administer these laws. "The judicial pow- 
er shall extend to all cases in law and equity, 
arising under the constitution, the laws of the 
United States and treaties." Const, art. 3, § 2. 
The contested question of admiralty juris- 
diction, except as it respects the internal 
trade of the states, does not concern the ju- 
risdiction of state tribunals; as, independ- 
ently of this internal commerce, the whole 
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subject (foreign commerce, and commerce 
among the states) belongs to the federal gov- 
ernment, and is subject to its regulation; and, 
consequently, within the above clause of the 
constitution, the federal couit, upon which the 
power to administer the laws has been con- 
ferred, possesses the appropriate jurisdiction. 
Any dispute that may arise under the existing 
arrangement of the judicial power, involves 
simply the question whether the district 
court of the United States shall administer 
the law, or some other federal court on the 
common law side, instead of in admiralty. 
In some of the earlier eases in which the 
admiralty jurisdiction has been zealously 
and elaborately contested, the encroachment 
upon state jurisdiction and state laws con- 
stituted one of the prominent objections. An- 
other was the substitution of civil law and 
its form of proceedings for the common law 
and the statutes of the states, [^''ariug v. 
Clarke] 5 How. [46 U. S.] 470, 490, 496, 500, 
Woodbury, X; [New Jersey Steam Nav. Co. v. 
Merchants' Bank] 6 How. [47 U. S.] 397, 414, 
Daniel, J. 

These objections, so far as the states are 
concerned, are certainly without any foun- 
dation. For the tribunals, modes of pro- 
ceeding, and rules of decision depend upon 
the authority and direction of the federal gov- 
ernment; and any questions that may arise 
in respect to them must be settled by that 
authority. Congress shall have power "to 
regulate commerce with foreign nations, and 
among the several states," and "the judicial 
power shall extend to all cases, in law and 
equity, arising under this constitution, the 
laws of the United States, and treaties," "to 
all cases of admiralty, and maritime jurisdic- 
tion," &c. This question of sovereignty, 
which has been drawn into the controversj'^ 
concerning the admiralty jurisdiction, as be- 
tween the states and federal government, of 
course did not enter into that carried on in 
England. Both the common law and ad- 
miralty powers of the respective tribunals 
depended there upon the same authority, the 
parliament of England. The struggle was 
between contesting tribunals for power un- 
der the same government; and with few ex- 
ceptions, whichever tribunal in the end 
should take cognizance of the case, it was 
but to administer the same system of law; 
for in England, even when cognizance was 
taken by the common law courts of cases 
maritime in their nature, they applied the 
law of the seas as the rule of decision. So, 
in this country, under the constitution of the 
United States, whatever federal tribunal 
should take cognizance of maritime cases, or 
cases maritime in their nature, -whether of 
common law or admiralty, it would be obliged 
to administer, generally speaking, the same 
system of jurisprudence. 

"We iiave said, and we think we have 
shown, that the tribunals of the states, under 
our system of govex-nment, have no interest 
in this controversy concerning the admiralty 
jurisdiction, nor can it be affected hy the 
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laws of tbe states. We agree that, under 
the constitution and laws of congress, the 
question may he appropriately agitated in 
the judicial tribunals of the federal govern- 
ment, the same as it was in England; and 
tlie line of jurisdiction, whatever it may he, 
whether of admii-alty or of common law cog- 
aizance, in the federal govemment, under the 
clause in the constitution conferring upon it 
the power over foreign commerce, and com- 
merce between the states, must depend ulti- 
mately upon the legislation of congress; and 
the same clause, by necessary implication,- 
lixes the line of jurisdiction in the states, as 
all power over the subject, outside of this 
grant, is left to the states,-- -in other words, 
remains where it existed before the adoption 
of "the constitution,— and cojaprehends juris- 
diction over all their exclusively internal 
trade and commerce. By adhering to thin 
line, there need be no conflict between the 
two systems of govemment. The purely do- 
mestic concerns of the states are left to their 
own regulation: those foreign, or which con- 
cern sister states, are subject to the regula- 
tion of the federal government. In the worlt- 
Ing of our complex system there may be, 
at times, apparent diiiiculties; but when 
brought to the test of the constitution, iSe 
paramount law', they disappear. As an in- 
stance, a foreign ship, or one trading between 
different states, may be found in the internal 
waters of a state, and meet there a vessel 
engaged in its purely internal trade, each 
under the regulation of a different and con- 
flicting system of law, proceeding from dif- 
ferent sovereignties; and where a collision 
is imminent, or may have occurred, and the 
question arises which system is to govern, 
the constitution settles it'. "This constitution, 
and all laws of the United States which shall 
be made in pursuance thereof, and all trea- 
ties, &c., shall be the supreme law of the 
land; and the judges, in every state, shall 
be bound thereby, anything in the constitu- 
tion or laws of any state to the contrary not- 
withstanding." "We are satisfied the decree 
of the court below in denying jurisdiction in 
the case was right, and should be affirmed. 

[For opinion of circuit court as to costs, see 
Case j^io. 8,756.] 



POAGE (UNITED STATES v.). See Case 
No. 1G,059. 

POCKLINGTON (UNITED STATES v.). 
See Case No. 16.060. 



Case K"o. 11,240. 

POE V. MOUNGER. 

Ct Crunch, C. 0. 145.] i 

Circuit Court, District of Columbia. Dee. Term, 
1803. 

BaII-,— SUFFICIENCr. 

A recognizance of bail taken out of court is 
only de bene esse; and upon the return of the 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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writ and recognizance the plaintiflc may object 
to the sufficiency of tlie bail, and if adjudged in- 
sufficient the marshal is not discharged. In or- 
der to save himself he must take a bail-bond^ 
for the appearance of the defendant in all eases. 

Motion to amerce the marshal, the bail 
named in the recognizance taken before jus- 
tices of the peace, bemg alleged to be insuffi- 
cient. 

Mr. Mason, for plaintiff. The act of Mary- 
land of April, 1715 (chapter 28, § 2), requires 
that bail should be first given to the sheriff, 
by the defendant for his appearance, that is, 
by the usual bail-bond; and then, in order 
to save the necessity of his going into court 
to give bail to the aetion, he may enter into- 
recognizance out of court, in the manner pro- 
vided for by the act; but by the fourth sec- 
tion, it is to have only the llKe force and ef- 
fect as if the same were tafeen ae bene esse- 
before the justices of the court during the- 
sitting. And by the fifth section the courts, 
may "make rules and orders for justifying: 
such bails and making the same absolute, as. 
to them shall seem meet, so as the cognizor . 
or cognizors of such bail, or bails, be not 
compelled to appear in person in the provin- 
cial court to justify him or themselves.** 
The act of October, 1778 (chapter 21) only 
alters the form of the recognizance, but does 
not make the bail absolute. The sheriff* 
ought, in all cases, to take an appearance- 
bond; and, if he does not, he takes the bail- 
piece at his peril. 

P. B. Key, contra,. The act of 1715 was to- 
take away the necessity of a bail-bond. The- 
recognizance is the same thing as if taken 
in court. The fourth section of the act of 
.1715 requires that the court shall, upon the- 
appearance being entered for the defendant, 
receive the recognizance 'of bail so taken. 
The act of 1778 (chapter 21, § 5) requires the- 
justices, who take tlie bail, carefully to ex- 
amine into the sufficiency or such bail, and 
to be careful that they do not take insufii- 
cient bail; which would be unnecessary if 
the sufficiency was to be examined into agaiui 
in open court. The justices out of court act 
judicially in taking bail, and their judgment 
is conclusive, they are substituted for the 
court. If bail is taken in court the marshal 
is discharged, he has no power to take the 
party again. It is not necessary that the- 
sheriff should take a bail-bond, if he returns, 
a regular recognizance of bail to the action, 

Mr. Mason, in reply. Before 1715, the law 
of Maryland was as in England. This recog- 
nizance before justices is only de bene esse. 
The object of the act of 1715, was to save- 
the trouble of going to court to give bail to 
the action; which the defendant was bound 
to do, by his bail-bond given to the sheriff. 
The bail-bond is not discharged until the 
recognizance is returned and approved by 
the court. It is to have the same effect as a 
bail-piece de bene esse taken in court. What is. 
the meaning of the terms "baU de bene esse," 
used in the act? and why should it provide- 



POILLON (Case No. 11,241) 



[19 Fed. Cas. page 906] 



for rules for making the bail absolute, unless 
the plaintiff had a right to object to the suffi- 
ciency of the bail upon the return of the bail- 
piece? The marshal ought to take a bail- 
bond, and on tailing such a bond, the de- 
fendant is then discharged from his custody, 
and he cannot take him again. 

THE COURT -was of opinion, that the bail- 
pieces were not absolute, but open to objec- 
tion as to the insufficiency of the bail, and 
that -when objected to they were not to be re- 
ceived without the bail's justifying. But 
THE COURT made an order that any affida- 
Tits made by the bail before a justice of the 
peace of Washington county, should be deem- 
ed as if taken in court The bail-pieces not 
being received, the marshal was called and 
produced the defendant, who was committed. 
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Case No. 11,S41. 

POILLON V. SCHMIDT. 

[6 Blatchf. 299; 3 Fish. Pat. Cas. 476; 37 How. 
Prac. 77; Merw. Pat. Inv. 321.] t 

Circuit Court, S- D. New York. Jan. 30, 1869. 

Patents — Validity — Constuuction' of Claim — 
AxTiciPATios— " As Art or Pkocess." 

1. The letters patent granted to Peter Poillon, 
July 21st. 1857, for "means for rendering joints 
steam-tight," are valid. 

2. The claim of that patent, to "the method, 
herein described, of causing steam to become a 
packing to itself, in steam cylinders or other 
parts of steam machinery, by allowing the steam 
to act in one or more grooves, substantially as 
specified," does not claim the use of such groov- 
ed surfaces in themselves, or in connection with 
air, instead of steam. 

3. The patentee having discovered the fact 
that steam might be made self-packing, when 
introduced into small grooves in one of two con- 
tiguous surfaces not actually in contact with 
each other, his patent is not invalidated by the 
fact that air had previously been made self -pack- 
ing in an air engine by the use of like grooves. 

4. The claim of such patent is a claim to an 
art or process. 

5. The case of Le Roy v. Tatham, 22 How. 
£63 U. S.] 132, cited and applied. 

This was an action at law [by Peter Poillon 
against Joseph Schmidt] for the infringement 
of letters patent [No. 17,835] granted to the 
plaintiff on the 21st of July, 1857, for a new 
and useful "means for rendering joints 
steam-tight." The invention was made by 
WiUiam S. Gale, and assigned to the plain- 
tiff. The specification spoke of the invention 
as "a substitute for all known means of pack- 
ing pistons or other steam joints." It con- 
sisted of a grooved or a corrugated surface, 



1 [Reported by Hon. Samuel Blatchf ord. Dis- 
trict .Judge, and by Samuel S. Fisher, Esq., and 
here compiled and reprinted by permission. 
Merw. Pat. Inv. 321, contains only a partial re- 
port] 



with an opposing smooth or plain surface. 
The grooves could be made in the surface of 
the piston, or in the interior surface of the 
cylinder, as preferred. The specification de- 
scribed as follows the working of the struc- 
ture: 

The steam, as it is let into the cylinder, 
rushes in between the piston and cylinder, 
and fills up the grooves and the intervening 
space between the piston and cylinder, where 
it practically forms a complete packing. The 
steam which fills the grooves and intervenes 
between the piston and cylinder, also acts as 
a cushion to partially relieve the piston and 
cylinder from contact and friction. The 
grooves may be one or many, at mox*e or less 
distance apart, more or less wide or deep, 
and they may be perpendicular, or more -or 
less oblique to the moving surface and of 
any sectional form. The best method is to 
groove one moving surface and leave the op- 
posing surface smooth, to make the grooves 
thin and frequent and the corresponding ribs 
or flanges of the same, or about the same, 
thickness as the width of the grooves. The 
grooves need not be deep. From one-quarter 
to one-half inch will answer. The piston can 
be of any ordinary size and dimensions now 
in use, or a trifle larger. It should fit easy, 
and does not require to be in actual contact 
with -the cylinder. To cut the grooves per- 
pendicular to the axis of the joint or to the 
moving surface, and in the sectional form of 
a parallelogi-am, is the better way, and suffi- 
cient for all purposes, and is the most simple 
and cheap in construction. See representa- 
tion in the accompanying drawing. 

[Drawing of patent No. 17,835, granted July 
21, 1857, to W. S. Gale. Published from the 
records of the United States patent office.] 




[19 Fed. Cas. page 907] 

'•It will be apparent tliat my grooves and 
intervening ribs may be used on any joint 
betvreen two surfaces subject to tbe opera- 
tion of steam under pressure, to cause steam 
to become self-paclting. The particular point 
of my invention and discovery, and Its im- 
portance, will be perceived from tlie follow- 
ing. Since tlie introduction of steam as a 
motive power, it lias always been supposed 
that two contiguous surfaces could only be 
rendered steam-tight by actual .contact. 
Hence, every steam engine tbat has hereto- 
fore been made, bas depended upon smooth 
surfaces in contact, or else upon some char- 
acter of elastic packing that would set steam- 
tight against its adjacent surface. To ac- 
complish this, great varieties of metaUic and 
other packing have been devised, and vast 
expenses incurred to make the pistons and 
other moving joints steam-tight; and this 
comrse has heretofore been universally pur- 
sued. I believe myself, therefore, to be the 
original and first inventor or discoverer of 
the fact that steam, when introduced into 
small grooves, in one of the contiguous sur- 
faces, will itself form a packing, without 
said surfaces actually being in contact I, 
however, wish it to be understood, that I do 
not claim the grooved surfaces in them- 
selves, as these have heretofore been used for 
other pui-poses, and have been used m con- 
nection with air engines." 

The claim was to "the method, herein de- 
scribed, of causing steam to become a pack- 
ing to itself, in steam cylinders or other parts 
of steam machinery, by allowing the steam 
to act in one or more grooves, substantially 
as specified." The case was tried before the 
court without a jury. 

Frederick H. Betts, for plaintifE. 
Samuel D. Cozzens, for defendant. 

BLATCHFORD, District Judge. If the 
patent be valid, the infringement is not de- 
nied. The defence is put upon the ground of 
a want of novelty in the invention. "What 
is adduced to defeat the patent is, a publi- 
cation in a work in German called the 
"Schauplatz," published at Weimar, in Ger- 
many, in 1847. The text of the publication 
is accompanied by a drawing, and is this, as 
translated: "Mr. Cav6 uses for his blowing 
machines a very ingeniously arranged piston, 
whereby the leather pacldng becomes un- 
necessary, which is perfectly air-tight, has 
no friction, does not become heated, and re- 
quires no cost for keeping it in order. This 
piston consists of a hollow cast-iron ring, 
which has a diameter about two or three 
millimeters less that£ the cylinder, and whose 
outer surface has the greatest practicable 
number of annular and square sectioned de- 
pressions a, b, c, d. If now, for example, 
a piston arranged in this way goes upward 
and compresses the air which is found above 
- it, and then this air, in part, presses in be- 
tween the walls of the cylinder and the outer 



CCase No. 11,241) POILLON 

wall of the piston, having reached a, it free- 
ly expands, so that it compresses the air 
therein contained, and then loses for once a 
part of the force by which it had been 
pressed in, by which its motion is hindered, 
and there is opposed to it on the other side, 
to which it tends to go, a certain resistance. 
It follows from this, that the air pressed in- 
to a works backward, one after another, into 
the grooves, b, c, d, with a force which con- 
stantly decreases and which, for a sufficient 
number of grooves can become zero. There- 
fore, theoretically considered, the number of 
grooves must stand in direct proportion to 
the pressure. Mr. CavS has employed these 
pistons for veiy many blowing cylinders, 
and even, too, for one of three metres in 
diameter. He has made careful experiments 
with this contrivance, and the results ob- 
tained agree in all respects with the theory. 
An essential condition for the employment of 
this piston is a perfect centricity of the cyl- 
inder, a condition which we can now easily 
obtain by means of the vertical boring ma- 
chine." 

The first question to be decided is— what is 
the proper construction of the plaintiff's pat- 
ent? If it claims merely the arrangement of 
the grooves in one of the two surfaces, one 
of the two surfaces being a moving surface, 
then, undoubtedly, the arrangement of Gave 
is an answer to the patent. But the speci- 
fication says, that the inventor does not 
claim "the grooved surfaces in themselves." 
Nor does he claim the use of the grooved sur- 
faces in connection with air, for, the specifi- 
cation states that they have "been used in 
connection with air engines." The inventor, 
from the language of his specification, may 
fairly be said to have had in view the appa- 
ratus of Cav6, which used grooved surfaces, 
in an air engine. He puts his invention, 
however, on an entirely difEerent point, and 
claims that, notwithstanding Cav6, he has 
made a patentable invention. He says that 
he has discovered the fact that steam may be 
made to pack in, and of, itself, or to become 
what he calls "self -packing"; that, prior to 
his invention, it had always been supposed, 
ever since steam had been introduced as a 
motive power, that two contiguous surfaces 
could be rendered steam-tight only by actual 
contact; that, consequently, all steam en- 
gines had depended, for steam-tight moving 
joints, on the contact of smooth surfaces, or 
on elastic packing set steam-tight against 
its adjacent surface; that, in carrying out 
this idea, great varieties of packing had been 
devised at great expense; and that he first 
discovered the fact that steam, when intro- 
duced into small grooves in one of two con- 
tiguous surfaces, will itself form a packing 
without the surfaces being actually in con- 
tact It is not attempted to be shown, on 
the part of the defence, that these allega- 
tions of the specification are not true, other- 
wise than by introducing the description and 
drawing of the Cave apparatus. But it is 
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insisted, tliat air, the elastic fluid used in tlie 
Cave appai'atus, operated tlierein in the same 
manner, in connection -with the grooves- as 
steam, the elastic fluid used in the plaintiff's 
appai-atus, operates therein in connection 
with the grooves; and that, the ^ooves and 
the grooved surfaces being alike in the two, 
and the air and the steam, as used, being 
equivalents for each other, there is no pat- 
entable novelty in using the grooves in con- 
nection with steam, but that it is merely the 
application of an old apparatus to a new use. 
Opposed to these suggestions is the fact, 
that, until this patent was issued, the idea 
was not promulgated that steam could be 
made self-paeking, and the publication in 
the "Schauplatz," that air could be made 
self-packing in an air engine, remained be- 
fore the world ten years prior to the patent- 
ing of Gale's invention, without that being 
suggested which is now asserted to be so ob- 
vious, in view of the apparatus of CavS. 
The invention, as set forth in the specifica- 
tion, is a highly meritorious and useful one, 
and one which a court will desire to sustain, 
if consistent with the principles of law. 

The claim is to "the method, herein de- 
scribed, of causing steam to become a pack- 
ing to itself, in steam cylinders, or other 
parts of steam machinery, by allowing the 
steam to act in one or more grooves, sub- 
stantially as specified." It is not possible to 
mistake the tenor and pui-port of this claim, 
when it is read in connection with the rest 
of the specification. It is a claim to an art 
or process. It is not a claim to the grooved 
surfaces. But it is a claim to the pi-ocess of 
the self-packing of steam, used in steam ma- 
chinery, when effected by allowing the steam 
to act in one or more grooves, as described in 
the specification. Gale, undoubtedly, was 
the fii-st to discover that steam could be 
made to pack itself, and that it could be 
made to do so by causing it to act in the 
way described, in one or more grooves. The 
grooves, used in an air engine were, indeed, 
old. But it by no means followed, because 
air would work successfully in the apparatus 
of Cayg, that steam could be made to pack 
itself, or to do so by means of grooves, or to 
do so in the apparatus of Cavg. There was 
v-oom for experiment as to the capability of 
steam to act in that way, and as to the char- 
acter of the grooves to be used, and as to 
what space might or might not be left be- 
tween the contiguous surfaces. And it does 
not deti-aet from the novelty or patentabilitj'- 
of the invention, that, in carrying it out in 
practice, the use of grooves like those in 
Cave's apparatus was found beneficial. The 
claim is not to all methods of causing steam 
to become a packing to itself, in steam ma- 
chinery, but to the method described in the 
specification, whereby the property of steam 
discovei-ed by Gale is made to subserve a 
useful puii)ose, by being carried into effect 
in a pi-actical mode. The newly discovered 
property of steam, and the practical adapta- 



tion of it to a useful end, by the means de- 
scribed, is the invention made and claimed. 

It is difficult to distinguish this case from, 
that of the Hanson patent for making lead 
pipe, which was sustained as a valid patent,, 
by the supreme court, in Le Roy v. Tatham, 
22 How. [63 U. S.] 132. The Hansons dis- 
covered that lead, when recently set and 
sohd, but still under heat and extreme pres- 
sure, in a close vessel, would reunite per- 
fectly after a separation of its parts. Avail- 
ing themselves of this property in lead, the 
inventors succeeded in making by machin- 
ery, at a reduced expense, lead pipe of a 
better quality than had before been known. 
The claim of the patent was to the combina- 
tion of machinery employed, "when used to 
form pipes of metal under heal and pressure, 
in the manner set forth, or in any other man- 
ner substantially the same." The machin- 
ery used was shown to be, in principle, sulv 
stantially the same with machinery which 
had before been used to make maccaroni, 
and with machinery which had before been 
used to make clay pipe. The claim was 
stated by the court to be a claim to the ma- 
chinery only when used, to form pipes of 
metal under heat and pressm-e; and it was 
sustained by the court, against the objection 
that it only claimed the application of an 
old machine to a new use, or to pi-oduce a 
new result. The claim in the Hanson patent 
would have been the same, to all intents, if 
it had claimed the method of causing lead to 
separate and reunite, at a welding heat, un- 
der pressure in a close vessel, by the use of 
the machinery described, to form lead pipe, 
in the manner set forth. The claim of the 
Gale patent would be the same, in effect, if 
it were to claim the arrangement of the 
grooves, substantially as specified, when xised 
in connection with steam, to cause the 
steam, by acting in the grooves in the man- 
ner described, to become a packing to itself 
in steam machinery. 

I am satisfied that the Gale patent is valid, 
that the claim is sustainable, that the Inven- 
tion claimed is new and useful, and that the 
plaintiff is entitled to a verdict for $50, on 
the two machines proved to have been used 
by the defendant, the license fee fixed by 
the plaintiff being shown to be §25 on each 
machine. 

Case No. ll,S41a. 

POLACK V. UNITED STATES. 
[See Case No. 16,061.] 



Case K"o..ll,24S. 

The POLAND. 

[2 Mich. Lawy. 16.] 
District Court, B. D. Michigan. 1877. 

Witness — Pakties iit Ixtekest — Ai>mirai.tt — 
Death op Paktt. 
1. When, after the filing of a libel against a 
vessel and giving the stipulation to answer judg- 
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ment, the claimant and owner of the vessel dies, 
and the answer is put in by the administrator 
-of his estate, the same rule with regard to the 
exclusion of parties in interest as witnesses (sec- 
tion 858, Rev. St. U. S.) applies as if the case 
were an ordinary common-law action brougnt 
Against the administrator. 

2. In such a case the surviving party is not 
entitled, as a matter of right, to testify as to 
transactions with the intestate; but, when the 
<onrt can see that justice demands that he 
should be sworn, it is within its discretion to 
permit his testimony to be given. 

On petition of libelants to permit them- 
■selves to be sworn as -witnesses in their own 
behalf. 

This was a libel for services rendered in 
towing the barge Poland from Part Huron 
to East Saginaw. After the filing of the 
libel, and giving the stipulation to answer 
judgment, the claimant and owner of the 
vessel died, and the answer was put in by 
the administrator of his estate. Upon the 
hearing, libelants offered themselves as wit- 
nesses to certain transactions between them 
and the deceased. It was claimed, however, 
in defense, and the court so held, that the 
case fell within the proviso of section 858 of 
the Revised Statutes, and that they could 
not testify as to any transactions with or 
statements by the deceased claimant. The 
trial was then stopped, and the case ordered 
reheard at the n^t term of court. Libel- 
ants then petitioned the court for leave to 
testify at the rehearing, claiming that the 
matter was within the discretion of the 
•court. 

George B. Halladay, for libelants. 
F. H. Candeld, for claimants. 

BROWN, District Judge. It was insisted 
at the hearing that as the action was not 
originally brought against the administrator, 
but was a proceeding in rem, the case did 
not fall within the proviso of section 858, 
and that the libelants were entitled to be 
sworn as to transactions with the intestate 
as a matter of right. I am satisfied, how- 
-ever, with the ruling made at the hearing 
upon this point. It was held in the case of 
TJ. S. V. Ten Thousand Cigars [Case No. 
16,451] that a proceeding in rem to obtain a 
forfeiture of property for violation of the in- 
ternal revenue law was a "civil action," 
within the meaning of the section above 
•quoted. Libelants would undoubtedly have 
been entitled to be sworn had it not been for 
the proviso, although the action was not 
■originally commenced against the adminis- 
trator of the owner; still, it has been held 
that, after the giving of a stipulation to an- 
swer judgment in a suit in rem, the action 
becomes a personal one, as between the libel- 
ants and the claimant, and I think the same 
i-ule with regard to the exclusion of parties 
in interest as witnesses applies as if the case 
were an ordinary common-law action brought 
against the administrator. 
The proviso, however, itself makes an es- 
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ception in favor of parties "called to testify 
to transactions with the deceased by the op- 
posite party, or required to testify thereto by 
the court." Libelants now petition for leave 
to be sworn under the last clause of this 
proviso. It is claimed by the defense, how- 
ever, that this clause applies only to those 
cases where the opposite party is entitled to 
call his antagonist and cross-examine him as 
upon a bill of discovery; that is, although 
the party cannot make himself his own wit- 
ness, he may be made a witness by the op- 
posite party, though not for himself, as if he 
were a witness in his own behalf. Then 
analogies of chancery practice are suggested 
where it is understood a similar practice pre- 
vails. Benson v. Leroy, 1 Paige, 122; 3 Dan- 
iell, Ch. Prac. 884^-885, notes. 

Perhaps the use of the word "re'quired." 
instead of permitted, gives some support to 
this theory; but I think this could not have 
been the intention of the legislature, as no 
such clause would have been necessary to 
produce this effect. The practice in admir- 
alty is analogous to that in chancery, and 
whatever the rules of chancery practice 
would permit would also be permitted in 
admiralty without legislation. Both systems 
of practice are derived from the civil law, 
and the methods of procedure, after the- in- 
stitution of the suit, are similar, except 
where the peculiar exigencies of the admir- 
alty suggest a different course. I think it 
was the intention of the legislatm-e, by the 
clause in question, to permit the court, in 
cases falling within the proviso, to exercise 
its discretion in receiving the testimony of 
the party as a witness. Where the case 
turns upon a transaction between one party 
and another deceased, and the circumstances 
are such as to induce the court to believe 
that the ti-ansaetion would be denied by the 
deceased party if he were alive, and there 
are no extraneous circumstances throwing 
light upon the subject, fhen the testimony of 
the surviving party should be excluded; but 
where the court can see that the transaction, 
as stated by the surviving party, is probable, 
and there are corroborating circumstances 
tending strongly to support his version,— in 
short, when it can see that justice demands 
that the surviving party should be sworn,— 
the discretion of the court should be exer- 
cised to permit his testimony to be given. 

Apply this view of the law to the present 
case. While the barge was lying at Port 
Huron, a contract was made between the 
masters of the tug and barge, by which she 
was to be towed with other barges to Bay 
City for one hundred dollars. Shortly before 
reaching Pointe Aux Barques, the tow was 
overtaken by a heavy storm, the line con- 
necting the Poland with the bai-ge next in 
front of her gave way, and she was left 
adrift After the tow was broken up, the tug 
went back to Port Huron, and in a day or 
two thereafter went in search of the barges, 
found the Poland at anchor about twenty- 
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five miles from Port Huron, towecl her back 
to Port Huron, and the next day took her 
and another barge, and started again for 
Bay City. On reaching Saginaw Bay, an- 
other storm arose, the Poland's line again 
parted, and left her adrift. The tug then 
■went into Bay City for more coal, and came 
out the next day to look after the barges. 
Just outside of Bay City, Mr. Clark, the orig- 
inal claimant and owner of the Poland, got 
on to the propeller from the tug, went up to 
Port Hope, where they learned that the 
barge Poland had gotten back to Port Hu- 
ron, and the convei-sation sought to be giv- 
en in evidence was then had. It is claimed 
by the libelant Graves, with whom the con- 
versation was had, that, the wind being then 
aJiead, he told the owner of the Poland that 
he would rather give him what he had done 
than go down after her to Port Huron; but 
Clark said he felt as if he ought to pay his 
tow bill; that he told the owner it would 
not pay him to go to Port Huron, and tow 
her up there for such a bill. The owner re- 
plied, he felt as if he ought to pay his tow 
bill, "after I had done what I had to get her 
there," and if he would go to Port Huron 
after his barge, and tow her to Bay City, 
and not tow anything else, he would give 
him another hundred dollars, which would 
make the bill two hundred instead of one 
hundred dollars. Another witness, not a 
party to the suit, testified that there was a 
conversation between these parties, and that 
the owner of the Poland told him "there was 
an extra." "They were to pay extra, but he 
did not undei-sland what amount." As mat- 
ter of fact, the tug did go to Port Huron, took 
the barge in tow, and towed her to Bay City 
alone, and delivered her there in safety. He 
also testifies that there was considerable re- 
luctance on the part of the owner of the tug 
in undertaking to tow the Poland again. 
After the barge arrived at Bay City, a bill 
for two hundred dollars was made out; and 
it is also claimed by another party, libelant, 
that $102.50 was paid upon this bill, and 
that there now remains a balance of $97.50 
due him. Libelants now request to be sworn 
as to conversation with the owner of the 
barge at Port Hope, and to the payment of 
$102.50. In determining this question, I con- 
sider myself at liberty to look, not only at the 
petition itself, but at all the testimony which 
was given at a former hearing, including the 
testimony of the parties themselves, which 
was ultimately ruled out. It is manifest that 
the service performed by the tug was a very 
arduous and meritorious one. In endeavor- 
ing to carry out his first contract, the tow 
was overtaken by two storms. The Poland's 
line parted twice, without ans' fault of the 
tug, and she was left adrift upon the lake. 
To have ventured, with other barges, to turn 
around and attempt to pick up a barge un- 
der such circumstances, would have been ex- 
tremely hazardous, not only for the tug, but 



for the other barges, and I think that no pru- 
dent tug-master would have ventured to do 
this in his encumbered condition. In the 
case of The Clematis [Case No. 2,87G] it was 
held by this court that the duty of turning 
back and endeavoring to pick up a tow of 
barges under those circumstances was a 
matter which rested to a great extent in the 
judgment and discretion of the master, and 
that a court would not interfere with or re- 
verse that judgment if fairly exercised, al- 
though the burden of proof was upon the tug 
to show that his action was justified by the 
exigencies of the ease. I question seriously 
whether the intervening circumstances were 
not such as to justify the master of the tug 
in treating his original contract as aban- 
doned, and whether, if he had then succeed- 
ed in picking up the barge after the line was 
broken, he would not have been entitled to 
compensation in the nature of salvage. This 
view is supported by several recent English 
eases. The J. O. Potter, 3 Marit. Law Cas. 
506; The Minnehaha, 1 Lush. 348; The Peri- 
cles, Brown. & L. 81; The Galatea, Swab. 
350; The White Star, L. B. 1 Adm. & Ecc. 
70; The Waverley, 1 Marit. Law Cas. (N, S.) 
47. The -proposed testimony tends to show 
that the original contract was abandoned by 
mutual consent; that a new contract was 
made, by which the tug agreed to go to Port 
Huron, and tow the barge alone to Bay City 
for $200. 

The circumstances seem to me to indicate 
as quite probable that such contract was 
made. Libelants produce a bill for $200, up- 
on which there is an endorsement, in writ- 
ing, of a payment of $102.50. The claimant 
admits the payment of $100, but objects to 
the proof of the payment of a larger amount, 
on the ground that it was a ti*ansaction with 
the deceased. It seems to me highly im- 
probable that the payment of a greater 
amount than the contract called for upon 
the theory of the claimant would have been 
made if the original contract had been con- 
sidered still in force. It also seems to me 
improbable that libelants would admit a 
larger payment to have been made than was 
in fact made; and the endorsement upon the 
draft, though unexplained, seems to support 
his theory. It is also claimed by libelants 
that the owner of the barge admitted to them 
more than once the correctness of the ac- 
count as rendered. 

Under all the circumstances of the case, I 
am satisfied that justice requires that the 
libelants should be permitted to testify In 
their own behalf as to transactions with the 
deceased, and an order will be entered to 
that efEect. 
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Case Wo. 11,S44. 

POLAND v. MARYLAND COAL CO. 

[S Ben. 34T.] i 

District Court, S. D. New York, Jan., 187G.2 

Cdaktek Pakty— Time of Voyage. 

A vessel was chartered for a series of voyages 
from Georgetown, D. O., to Weymouth, Mass., 
"from the 2d day of May, 1S74, until the 1st 
day of November, 1874." She made several 
voyages under the charter and arrived at George- 
town on October IGth, when the master reported 
to the charterers' iigent and demanded a cargo, 
which the agent lefused to give under the char- 
ter, unless the master would agree to finish his 
trip before November 1st. This the master de- 
clined to do. By special agreement the agent 
gave him a cargo at a less rate of freight than 
that stated in the charter, without prejudice to 
the rights of either party. This cargo he car- 
ried, and he then filed this libel against the char- 
terers, to recover the difiEerenee of freight- Meld, 
that the master, under this charter, was not en- 
titled to claim the cargo unless the voyage was to . 
be completed before November 1st; and, as the 
master declined to agree to do this, the charter- 
er was justified in refusing to furnish the cargo. 

[This was a libel by Nathan "W. Poland 
against the Maryland Coal Company for 
freight] 

Seudder & Carter, for libellant 
Alexander & Green, for respondents. 

BLATCHFORD, District Judge. By the 
charter party made in this case, the vessel 
was chartered "for a series of voyages from 
Georgetown, D. C, to "Weymouth, Mass., be- 
low all bridges, from the 2d day of May, 
1874, until the 1st day of November, 1874," 
the charterers to have the "privilege of send- 
ing the vessel two trips to Boston in lieu of 
two to Weymouth, on the terms following." 
The charterers were to furnish to the vessel 
"a full and complete cargo of coal, under 
deck, each tiip," and to pay for the use of 
the vessel during the voyage ?2.65 per ton of 
2,240 pounds, delivered at Weymouth; freight 
payable on delivery of cargo; if to Boston, 
$2.50 per ton. The vessel made one trip to 
Boston and four to Weymouth, with cargoes. 
Her trip to Boston occupied 11 days in May. 
Her trips to Weymouth from Georgetown oc- 
cupied respectively 9 days in June, 11 days 
in July, and 10 days in August. One of her 
trips to Weymouth seems, by special agree- 
ment, to have been made from Baltimore. 
Leaving Weymouth, October 10th, she ar- 
rived at Georgetown October 19th. Her mas- 
ter reported that day at Georgetown, to the 
proper agent of the respondents, and demand- 
ed a cargo. It was refused, unless the mas- 
ter would agree to finish his trip before No- 
vember 1st. He declined so to agree. Sub- 
sequently he took a cargo from the respond- 
ents for Boston, at the rate of ?1.60 per ton, 
under a special aiTangement that it should 
be without prejudice to the claims of either 



1 [Rworted by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 

2 [Affirmed in Case No. 11.245.] 
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party, under the charter pai*ty. This suit is 
brought to recover a freight of 90 cents a 
ton on 601 tons of coal, being the difEerence 
between the charter rate, §2.50, and the ?1.G0. 
It clearly appears that the master con- 
tended, in his conferences with the agents 
of the respondents, that he was entitled to a 
cai-go at the charter rate, provided he pre- 
sented his vessel for such> cargo before No- 
vember 1st, and that the agents of the re- 
spondents contended that- the charter rate 
applied only to cargoes which should be de- 
livered before November 1st. I think the lat- 
ter is the proper interpretation of the charter 
party. The hiring of the vessel is for the 
voyage as a whole, from Georgetown to Wey- 
mouth or Boston, with the cargo, and the 
freight is payable only on delivery of the 
cargo at the place of destination. No provi- 
sion is made for freight pro rata itineris. 
As the master expressly declined to agree to 
complete the trip before November 1st, the 
respondents were justified in declining to give 
him a cargo under the charter party. The 
libel is dismissed, with costs. 

[On appeal to the circuit court, the decjee of 
this court was affirmed. Case No. 11,245.] 
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POLAIS^D V. MARYLAND COAL CO. 

[14 Blatchf. 519.] i 

Circuit Court, S. D. New York. June 21, 1878.2 

ChARTEB PaHTY — CONSTBUCTIOK — DOTY TO 

FcKXiSH Cargo — Lay Days. 

1. Where a vessel was dtiartered for "a series 
of voyages" from G. to W., from May 2d to No- 
vember 1st, with coal as a cargo, each trip, for 
a compensation per ton of coal, the charterer 
was not bound to furnish a cargo, at G., on Oc- 
tober 19th, unless there was reasonable cause to 
believe that the voyage could be completed, in 
the usual way, by November 1st. 

2. As the charter specified what lay days 
should be allowed for loading, the charterer was 
not required to furnish a cargo, except at his 
own convenience, during such lay days. 

[Appeal from the district court of the Unit- 
ed States for the Southern district of New 
York. 

[This was a libel by Nathan W. Poland 
against the Maryland Coal Company to re- 
cover balance of freight. From a decree of 
the district court dismissing the libel (Case 
No. 11,244), libellants appeal.] 

George A. Black, for libellants. 
Charles B. Alexander, for respondent 

WAITE, Circuit Justice. On May 2d, 1874, 
the schooner Lizzie Heyer, then being in tilie 
port of New York, was chartered by the re- 
spondent "for a series of voyages from 
Georgetown, D. C, to Weymouth, Mass., be- 
low all bridges, from the second day of May 

1 [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 

2 [Affirming Case No. 11,244.] 
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iuntU tbe fii-st day of November. 1874, cliar- 
terers to have the privilege of sending the 
vessel two trips to Boston in lieu of two to 
■Weymouth." The respondent engaged "to 
provide and furnish to the said vessel a full 
and complete cai*go of coal, under deck, each 
trip, and to pay * * * for the use of said 
vessel, during the voyage aforesaid, two dol- 
lars and sixty-five cents (§2,65) per ton, of 
2,240 lbs., delivered at Weymouth. Freight 
payable on delivery of cargo. If to Boston, 
two dollars and fifty cents ($2.50) per ton, 
-and three cents per ton per bridge." The 
lay days allowed by the charter for loading 
4ind discharging were "at the rate of one day, 
Sundays and legal holidays excepted, for ev- 
■ery hundred tons of cargo," commencing 
twenty-four hours after the arrival of the 
vessel in port, and notice thereof to the re- 
spondent, or its agents or consignees. The 
•carrying capacity of the vessel was upward 
•of six hundred tons. Under this charter 
the vessel made one voyage to Boston, three 
■to Weymouth, and one, by special arrange- 
ment, between Baltimore and Weymouth. 
She sailed fi-om New York to Georgetown, 
May 3d, and arrived May 10th; was loaded, 
«.nd sailed for Boston, May 13th, arriving 
there May 24th; sailed Xov Georgetown, May 
50th, where she arrived June 6th; sailed for 
Weymouth, June 10th, an-iving June 19th; 
sailed again for Georgetown, July 1st, and 
4irrived July 8th; sailed again for Weymouth, 
July 15th, and arrived July 2Gth; sailed for 
Georgetown, July 31st, and arrived August 
7th; sailed for Weymouth, August 9th, ar- 
riving August 19th. From Weymouth, by 
special agreement, she then made a voyage 
to Baltimore and back, sailing from Wey- 
mouth, September 4th,' and aiTiving at Balti- 
more, September 8th, and sailing from Balti- 
more, September 10th, and arriving at Wey- 
mouth, October 1st. She then sailed from 
Weymouth, October 10th, and arrived at 
Georgetown, October 19th. On her last ar- 
rival at Georgetown, she reported to the re- 
spondent, and demanded a cargo under the 
■charter. At that time the ruling market rate 
of freight to Boston was one dollar and fifty 
■cents per ton. The respondent offered to 
put a cargo on board, under the charter, for 
Boston, if the vessel would agree to deliver 
it at that place by November 1st. This 
agreement the libellant refused to make, but 
he offered to receive a cargo under the char- 
ter and enter upon the performance of his 
voyage. The respondent then offered to load 
her, and if she arrived in Boston by Novem- 
ber 1st, pay the charter price, but, if after 
that date, the market price. This also was 
refused by the libellant. On October 24th, 
the respondent offered to load the vessel for 
Boston at one dollar and sixty cents per ton, 
^'without reference or prejudice to claims of 
■either party under charter, leaving claims 
for separate settlement, the captain to stipu- 
late." This proposition was accepted Octo- 
ber 26th. She was accordingly, loaded un- 



der this arrangement, and sailed October 
27th, arriving in Boston November 26th. She 
was detained on her voyage ten days at 
Hampton Roads, on account of an accident to 
her captain. The freight actually paid un- 
der this last shipment was $961.60, while, at 
the charter rate, it would have amounted to 
$1,502.50. This libel was filed to recover the 
difference, being $540.90. 

The charter party being for "a series of 
voyages," the libellant could not be required 
to receive or the respondent to furnish, a 
cargo under the charter, unless there was rea- 
sonable cause to believe that the voyage 
could be completed, in the usual and ordinary 
way, by November 1st. 

The respondent could not be required to 
furnish a cargo, except at its own conven- 
ience, during the lay days allowed by the 
charter. 

After allowing the respondent such time as 
it was entitled to, under the charter, for load- 
ing the vessel, there was no reasonable prob- 
ability that a voyage to Boston could be com- 
pleted by November 1st. 

The libel should be dismissed. See Poland 
v. Maryland Coal Co. [Case No. 11,244] S 
Ben. 347. 
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POLAND et al. v. The SPARTAN. 

[1 Ware (134) 130.] i 

JDistriet Court, D. Maine. July 1, 1828. 

Seaiiex's Wages — Lien on' Fkeight — Statute 
Allowing Process against Vessel — Liabili- 

TT OF ChARTEREKS— iNSOLVEKOi' — PKIORITV. 

1. The seamen have a lien, by the maritime 
law, on the freight as well as the vessel for their 
wages. 

[Cited in The Hendrik Hudson, Case No. 6,- 
358; The Hyperion's Cargo, Id, 6,987; The 
Eolian, Id. 4,504; McOarty v. The City of 
New Bedford, 4 Fed. 830.] 

[Cited in Story v. Russell, 157 Mass. 157, 31 
N. B. 753.3 

2. This lien is not taken away by the statute 
of the United States for the government of sea- 
men in the merchant service (volume 2, c. 56, § 
6,) which allows process against the vessel. 

3. When a ship is taken by a charter party, by 
the terms of which the charterers are to bear 
tbe expense of victualling and manning, and 
they become the owners for the voyage, the sea- 
men have a lien lor their wages on the cargo 
shipped on the account of the charterers, for a 
charge in the nature of freight. 

[Cited in Smith v. The Creole, Case No. 13,- 
032; The Hendrik Hudson, Id, 6,358.] 

4. The charterers having become insolvent, 
and assigned their property in trust to pay their 
creditors, among whom the seamen were named, 
it was ruled that their wages were a privileged 
claim against the car^o, which was to be pre- 
ferred to the title of the assignees under the 
assignment, and to that gained by the attach- 
ing creditors, and that they are not bound to 
wait to receive their wages in the order fixed by 
the assignment, 

[Cited in note in Francis v. The Harrison, 
Case No. 5,038. Cited in The Sailor Prince, 



1 [Reported by Hon. Ashur Ware, District 
Judge.] 
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Id. 12,218; Maxwell v. The Powell, W. 9r 
324: The Isabella, Id. 7,100; Taylor v. Car- 
rj-l, 20 How. (61 U. S.) 600.1 
5, "When property is taken for security in the 
admiraltv by a warrant of attachment, the at- 
tachment mav be dissolved and the property, re- 
stored to the claimant on his filing a stipulation 
with sureties, according to the form used by the 
court. 
[Cited in Wall v. The Boyal Saxon, Case rvo. 

17 093.1 
[Cited in Keating t. Spink, 3 Ohio St. 122.] 

[This -was a libel by James Poland and 
others, against the freight and cargo of The 
Spartan (Jacob Quincy, Charles Fox. Joseph 
E. Foxeraft. and Robert H. Thayer, claim- 
ants).] 

The facts upon -whicli this case turns, lie 
in a narrow compass, and are not controvert- 
ed. William J. and Charles B. Quincy char- 
tered the brig Spartan of Zadock Prince and 
others, owners, for a voyage from Portland 
to the Western Islands, and back to Port- 
land. The charterers, by the terms of the 
charter party, were to victual and man the 
ship, and bear all other charges, and pay for 
the hire of the vessel at the rate of one dollar 
per ton, by the month, in thirty days after 
the termination of the' voyage. The crew 
were shipped by the charterers, who had the 
•entire use and control of the vessel. She 
«aUed on the 20th of September, 1827, per- 
formed ber voyage successfully, and return- 
ed to Portland on the 23th of April last, "witb 
a cargo of 3,806 quintals o^ barilla, and a few 
other articles belonging to the charterers. Of 
the barilla, 1,616 quintals were shipped by 
Mr. Thayer, on freight, and consigned to him- 
self, and 2,290 were shipped on account of 
the Messrs. Quincys.. While the vessel was 
Absent on her voyage, the cliarterers having 
Tjecome embarrassed in their business^ made 
iin assignment of all their property, including 
the return cargo of their vessel, to Jacob 
Quincy and Charles Fox, in trust, to pay 
their creditors in a certain specified order of 
preference. As soon as the brig ai-rived, the 
-cargo was also attached by sundry of the 
<;reditors of the charterers. No provision 
was made for the payment of the wages of 
the seamen, except in the order in which they 
«tood on the schedule of creditors attached to 
the deed of assignment. On this, the claims 
of several creditors to whom the charterers 
were indebted to a large amount, were pre- 
ferred to that of the seamen. To secure their 
wages they filed their libel, in whicb they 
'claim to be paid ou,t of the fright earned 
-in the voyage, in the hands of the captain, 
^nd also for process against that part of the 
cargo which is owned by the charterers, that 
it may be holden to respond to them for the 
amount due for wages. Several conflicting 
claims were interposed for the property, the 
merits of which are not involved in this case. 
No freight has been paid to the master by Mr. 
Thayer, but he has come in under the general 
monition, as a claimant, and filed a stipula- 
tion for the amount of freight due on his 
19FED.CAS.— 58 
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shipment. , The master, in his answer, ad- 
mits the wages of the seamen to be due, and 
submits the case to the decision of the court; 
but their light to proceed against the freight 
is resisted by the assignees, and by the sher- 
iff in behalf of the attaching creditors. 

Messrs. Greenleaf and Shepley, for libel- 
lants. 

Mr. Longfellow, for assignees. 

Fessenden & Deblois. for sheriff and at- 
taching creditors. 

C. S. Daveis, for Mr, Thayer. 

WARE, District Judge. This is a case, 
novel in its form, and important in the princi- 
ples which it involves; and it has very nat- 
urally excited consideiable interest among 
mercantile men for the direct bearing it has 
on the great shipping interests of the coun- 
try. It has been argued with eminent abili- 
ty on both sides, and it is but an act of 
justice on my part to acknowledge my obli- 
gations to the learned counsel, for the pleas- 
ure as well as the assistance which I have re- 
ceived in coming to a result, from the very 
elaborate discussion of the auestions which 
arise in the case. In my examination, I have 
attentively read all the cases and authorities 
cited at the bar, and have referred to some 
others having a bearing on the questions in 
litigation which I have met with in my own 
researches. 

This is a suit for mariners' wages, a sub- 
ject familiar to the jurisdiction of the ad- 
miralty, but as far as my information ex- 
tends, and as far as I have been informed 
by the learned arguments at the bar, entirely 
novel in its form. The case is admitted to 
be of the first impression, and. without any 
judicial' decisions for our guide, the court is 
left to thread its way through, with no land- 
marks to direct its steps but the general and 
leading principles of maritime jurisprudence. 
I have given to the subject the best consid- 
eration that is within my ability and means 
of haformation, and if I have been led to a 
wrong conclusion by false lights, it is a 
source of no little consolation to me that my 
errors can be corrected by a court to which 
the parties may appeal, with a perfect assur- 
ance that their rights wiU be thoroughly in- 
vestigated in the final decision of the case. ■ 
The libel proceeds against the freight and 
cargo of the vessel for the wages of the mari- 
ners; that is, against the freight of so much 
as was taken on freight, and against that part 
of the cargo which the charterers shipped on 
their own account It goes on the principle 
of a double maritime hypothecation; first, 
that the cai-go is hypothecated for the freight, 
and secondly, that the freight is hypothecated 
for the wages. Both those principles are 
maintained by the counsel for the libellants, 
and it is further contended that the freight 
may be reached by the seamen, at least so 
much as is necessary to pay their wages, by 
a direct libel on the merchandise. Indeed, 



POLAND (Case No. 11,246) 



[19 Fed. Cas. page 914] 



tlie ai-gument went the lengtli of asserting a 
direct lien on tlie cargo, for the full amount 
of wages; hut however strong the language 
of the old maritime law may be, it may he 
doubted whether the lien, if it ever existed 
to the extent contended for, must not now 
be considered as limited to tne amount of 
freight due upon it. 

That the master has a lien on the cargo for 
his freight is a familiar principle of maritime 
law, not controverted by the respondents. It 
lias been settled in numerous cases, and is 
laid down as a principle, not to be called in 
question, in all the elementary ti-eatises. 
But while this is fully conceded, it was con- 
tended, in argument, that this is a mere na- 
ked authority to retain the goods for the pur- 
pose of compelling payment; and if the mei-- 
chant chooses to suffer his goods to remain 
or perish in the master's hands, that the law 
furnishes no process, that it confers on the 
master no right of proceeding judicially 
against the cargo, to convert so much ^f it 
into money as will pay the freight. I have 
had occasion to examine this point in another 
libel against this cargo, and for the px-esent 
I merely observe that in this libel, if the 
rights of the libellants are as they are con- 
tended to be by their counsel. I feel free to 
give them the remedy which they seek. If 
their lien extends to the merchandise, my 
opinion is, that this is the proper court to en- 
force it, and that they have elected the prop- 
er process by which to pursue their remedy. 
If it be admitted that the cargo is hypothe- 
cated for the freight, the next inquiry is, in 
what relation do the seamen stand to the 
freight. 

Freight is the hire which is earned by the 
transportation of goods. This is the original 
and elementary signification of tlie word. It 
is due for the service which is rendered in 
transporting them from a place where they 
are supposed to be worth less, to a place 
Avhere they are worth more. This service 
has given to the merchandise a new value, 
which it had not before; as much so as is 
given by a tailor to a piece of cloth which 
he has made into a coat, or by any other uni- 
ehanic, when he has, in the way of his trade, 
changed the form of a thing, and converted 
it into what is technically called, In the civil 
law, a new species. Though here has been 
no change in the form of the thing, yet' there 
has been a seiTice performed, by which it has 
received a new and additional value, as cer- 
tain and as distinguishable from its former 
value, as that which is given by a mechanic 
who converts one species into another. It is 
a general principle of law, extending to a 
great variety of cases, that a person who ha-5, 
by his own labor, thus added a new value to 
a specific article, has a lien on the article for 
the value of his service. It is a right eon- 
sonant to all ideas of natui-al equity, and is 
highly favored by the law. 2 Kent, Comm. 
49G. The mechanic is considered as gaining 
a qualified property in the article, when he 



has incorporated into it his own skill, care, 
and labor. Another general principle is, that 
when this sort of confusion of goods is 
produced at the request of the general owner,, 
he that has given the last increment of value 
to the article, is entitled to be first satisfied 
out of the common stock. In the nature and 
reason of the thing there is no difference, 
in this respect, between the mechanic and 
the carrier. In the case of marine transpor- 
tation, by whom has this service been per- 
formed? The answer obviously is, by the 
vessel and crew jointly. Neither has an ex- 
clusive agency, but their service is concur- 
rent. In the common sense and equity of 
the case, the crew' and the vessel have a 
joint or partnership interest in the freight, 
and independent of positive regulation, spe- 
cial contract, or a usage that has the force 
of law, no distinction can be made between 
the title of the crew to the freight, and that 
of the vessel or her ownei-s. It is in its OAvn 
nature as perfectly a joint or partnership in- 
terest as can be conceived. The opinions 
now expressed are not new. If there be no 
adjudicated ease directly in point, they art^ 
at least supported by the dicta of learned 
jurists, and are in harmony with the general 
analogies of the law. The freight is steadily 
looked to as the proper fund out of which 
wages are to be paid. "In all cases," says 
Holt, Shipp. 275, "the question of wages 
turns upon the same principles, whether the 
ship has earned her freight or not." In a 
very late case. Lord Chief Justice Abbot, in 
very decisive terms, lays it down as a fixed 
rule of the law of England, that where no 
freight is earned no wages are due. "A. sea- 
man's wages," he says, "can only be recov- 
ered out of a certain fund, namely, the 
freight earned in the voyage." Brown v. 
iloates, Holt, Shipp. p. 276. The generality 
of this language must be received with sev- 
eral exceptions. But it sei-ves to show how 
uniformly the eyes of English jurists are fix- 
ed on the freight as being, in the expressive 
language of the law. the mother of wages. 
Judge "Winchester, in the case referred to m 
the argument, expressly says that "the con- 
tract of the sailors is a species of copartner- 
ship between them and the owners. If all 
is lost, the sailoi-s lose their wages; but if 
all is not lost, that which remains of the >hip 
and freight is a common property, i)ledged 
for the payment of w^ages. Freight gained 
and put on shore, is saved from a subsequent 
shipwreck. It goes into the common stock, 
but, like the savings from a wreck, is to the 
last nail or cable hypothecated to the wages. 
Freight is a trust fund in the hands of tlie 
owners, to be accounted for to those whose 
industry produced it." Relf v. The Maria 
[Case No. 11,G92]. The lien of the seamen 
for their wages is expressed here in tei-ms as 
strong as language can furnish. Emerigon, 
Traite des Contrats a la Grosse, tome 2, e. 17, 
sect. 11, § 2, and also 2 Boulay-Paty, Cours 
de Droit Com. Maritime, 223. 
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If the English books contain no adjudicated 
case directiy in point, a satisfactory reason 
may be given for it. The common law courts 
prohibit the only court in which the lien, can 
be enforced, from takhag jurisdiction of the 
case. But the .language of foreign writers 
on maritime law is clear and unequivocal. 
By the Slarine Ordinance of Louis XIV. liv. 
3,' tit. 4, art. 19, the ship and freight are spe- 
cifically pledged for the payment of the mar- 
iners' wages; and the principle is re-enacted 
in the Code de Commerce, § 271, in the same 
words. Valin, in his Commentary, says that 
if the freight has been paid to the master, 
and he applies it to the payment of his pri- 
vate debts, there will remam to the seamen 
only their personal action against the master; 
they can neither recover it against the mer- 
chant, nor against the captain's creditors, un- 
less there has been fraud. They ought, he 
adds, to have taken the precaution to seize 
the freight in the hands of the merchant. 1 
Valin, 751. Boucher, a late writer of respect- 
able character, on maritime law, quotes and 
approves the decision of Valin. But he takes 
a distinction. If the captain receives his 
freight in part of the merchandise, and this 
is transferred by him in payment of a pre- 
existing debt, the seamen, he holds, can re- 
claim it in the hands of his creditors. His 
words are, "The freight being pledged, for the 
payment of the wages of the sailors, they 
have the quality of proprietors to the amount 
due to them; and they may consequently re- 
claim them in the hands of the captain's 
creditors." Boucher, Droit Maritime, pt. 3, 
§ 7, pars. 1159, 60-61. The reason of the dis- 
tinction is, that the pieces of money paid 
cannot be identified, a reason purely tech- 
nical; but he expressly affirms that the hy- 
pothecation gives to the sailors a proprietary 
interest in the freight. The marine law also 
of Spain and Portugal renders the freight as 
well as the vessel answerable for the wages 
of the seamen. Jac. Sea Laws, 150. Roccus 
affirms the general principle in the strongest 
terms, and overrules the distinction set up 
by Boucher. "Mariners," he says, "for their 
freights and wages, have an implied hypothe- 
cation, with right of preference, on all goods 
laden on board; by which right of prefer- 
ence, the sailors may recover money previous- 
ly paid to other creditors." IngersoU's Eoc- 
<ius, note 91. This action he affirms to be 
always open to the mariners, and he refers 
to a case decided in Portugal, and reported 
by Pierera de Castro. The same decision is 
cited by Valin, and denied to be good law in 
the extent to which it goes. 1 Valin, 752. 
The words of Cleirac, in his Commentary on 
the Laws of Oleron, are quoted by Abbot as 
constituting at this day an established prin- 
ciple in the maritime law, but as ineffective 
in England only because the court of admiral- 
ty, by which alone it can be made operative, 
is denied jurisdiction over the case. Law of 
Shipp. (Am. Ed.) 135, 136. "By custom," 
says Cleirac, "the ship is bound to the mer- 
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ehandise, and the merchandise to the ship." 
Us et Coutumes de la Mer, p. 72. By turn- 
ing to page 503 of Les Us et Coutumes de la 
Mer, Navigation des Bivieres, articles 18, 19, 
we shall find Cleirac himself explaining what 
is meant by this maxim of the marine law. 
"The vessel," says he, using the same terms, 
"is bound to the merchandise and the mer- 
chandise to the vessel; that is to say, if the 
merchant fails in the time of payment and 
causes delay, the master or marinei-s are 
privileged to cause the goods which they 
have carried to be seized, and to be sold to 
the amount that is due them." He then 
states the reciprocal right of the merchant to 
hold the vessel to respond for any injury to 
the merchandise, occasioned by iiie fault of 
the master or mariners. It may be said that 
this relates only to river navigation, and 
stands on the ground of a positive ordinance. 
I refer to it only as a definition of the words 
used in another part of his work, where they 
are applied wholly to maritime navigation. 
Again, in the Jurisdiction de la Marine, p. 
351, he is treating of maritime navigation, 
and says that the "wages of the mariners 
are to be preferred in a decree against the 
ship and merchandise, and over all other 
debts, so that, should there remain but so 
much of the ship and merchandise, even to 
the last nail, they shall have it." It appears 
from Voet that by the law of Holland the 
seamen have a lien on the cargo as well as 
the ship, for their wages in foreign voyages, 
and he quotes Grotius as affirming this right 
as a general principle of maritime law. Voet 
ad Pandeetas, L. 20, tit. 2, § 30. 

I do not find that the Consulate of the Sea, 
in express terms states that the freight is 
pledged for the wages of the mariners, but if 
we do not find the principle anywhere plain- 
ly expressed, in many parts of this venerable 
ordinance we find its rudiments recognized. 
It is said that the master is bound to pay the 
mariners with the freight that he receives. 
Consulat de la Mer, Boucher's trans. He is 
holden. to pay the mariners immediately on 
receiving the freight, and in the same money 
that he receives of the merchants. Chapter 
138. If the merchant, after the goods are 
laden, declines to send them, he is held to 
pay half freight, and in this case the sailors 
shall receive half their wages. Chapters 83, 
84. All these provisions seem to import an 
interest of the seamen in the freight. It is 
also provided that no caution or security can 
be given for the freight, though in every 
other case the consuls who have, by that or- 
dinance, jurisdiction over maritime afl!aii*s, 
are authorized to order secui-ity to be taken. 
Chapters 42, 196. The translator, in a note, 
observes that freight is singularly favored 
in this ordinance, because it is pledged for 
the payment of wages. These authorities 
go the full length of affirming it as a general 
principle of maritime law, that the seamen 
have a direct hypothecatory interest in the 
freight, for the amount of their wages. 
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Their lien on the freight is described in the 
same terms as their lien on the vessel; that 
this lien can be enforced by seizing the 
freight in the hands of the merchant, before 
it is paid over to the master; that if the mer- 
chants refuse payment, they can proceed 
against the merchandise, and compel a judi- 
cial sale of so much as is necessary to pay 
their "wages. It is not distinctly stated 
whether they can ' enforce their claim for 
wages against the cargo to an extent beyond 
the amount of freight which is due upon it. 
But I think, upon principle, this must be 
the natural and necessary limitation of their 
privilege, where the owner of the ship and 
cargo are different persons; except in those 
cases of misfortune where a claim of salvage 
is mixed with a claim of wages, Taylor v. 
The Cato [Case No. 13,786], and Weeks y. 
The Catharina Maria [Id. 17,351], cited at 
the bar, were cases of this mixed character. 
It is objected by the learned counsel for 
the respondents, that many of the authori- 
ties relied on at the argument, are either the 
positive enactments of foreign ordinances, or 
the dicta of foreign writei-s, which have not 
the force of law in this country. Proprio 
vigore it is true that they have not But 
they have always been considered as high 
evidence of w^hat the maritime law actually 
is; they are familiarly quoted in our courts 
of law, they are constantly referred to as of 
authority in our best elementary treatises, 
and are relied on by our highest courts of 
judicature, if not as express grounds of de- 
cision, at least as entitled to great respect in 
all cases involving the general principles of 
maritime law. In the very late case of The 
Neptune, which was a case of wages like 
the present, decided by Lord Stowell, in 1824, 
he overruled all the common law cases in 
which it is held that wages are dependent 
exclusively on the earning of fi'eight, and 
professedly taking his stand on the general 
maritime law, and invoking, as authorities 
to sustain the principle, the marine law as 
held in France, in Spain in the height of her 
maritime greatness, of Holland in the period 
of her greatest commercial prospeilty, of 
Denmark, and of this country, he ordered 
wages to be paid from the savings of a 
wreck, though no' freight had been earned; 
thus at a single stroke completely revolu- 
tionizing all common law ideas on this sub- 
ject, and overturning, or at least, very essen- 
tially qualifying a maxim that had stood un- 
questioned by the common law courts for 
ages. Holt, Shipp. 278.2 

2 "The marine law of the United States," 
says Chancellor Kent, "is the same as the ma- 
rine law of Europe. It is not the law of a 
particular country, but the general law of 
nations;" and Lord Mansfield applied to its uni- 
versal adoption the expressive language of 
Cicero, when speaking of the eternal laws of 
lustiee. "Nee erit alia lex Romse alia Athsenis; 
ilia nunc alia posthac; sed et omnes gentes, et 
Dmni tempore una lex et sempiterna, et immor- 
;alis continebit." 

"When Lord Mansfield mentioned the law of 



When we can trace up a principle to the 
vei-y incunabula of the science, and find one 
uniform and concurring voice among the 
most respected writers of different ages and 
nations, and find this principle expressly and 
strongly asserted by one of the ablest of our 
own maritime judges, as the existing law of 
this country, it would certainly seem to be 
safe to rest on such authority, though no 
adjudicated case can be found directly in 
point. Such appears to me to be the au- 
thority for the principle that freight is pledg- 
ed for wages, a principle which also comes 
so strongly recommended by the most obvi- 
ous reasons of natural equity. But it is ar- 
gued that, admitting the rule of the marine 
law to be as contended, the right of the sea- 
men to proceed against the freight for their 
wages is taken away by the operation of the 
statute of the United States for the govern- 
ment and regulation of seamen in the mer- 
chant service. 2 Laws U. S. [Bior. & D.] c. 56, 
§ 6 [1 Stat. 131]. I do not so understand the 
statute. It autliorizes the seamen, under cer- 
tain regulations, to obtain process against 
the vessel for the security of their wages. 
This merely affirms and regulates a remedy 
which they had before, and it would be going 
a great way to hold that this deprived them, 
hy implication, of another concurrent reme- 
dy. The freight is the proper, it is the pe- 
culiar and appropriate fund out of which 
wages are to be paid, and the personal re- 
sponsibility of the master is founded not so 
much on the contract, as on the fact that he 

merchants as being a branch of public law, it 
was because that law did not rest essentially 
for its character and authority on the positive 
institutions and local customs of a particular 
country, but consisted of certain principles and 
usages which general convenience and a com- 
mon sense of justice had established, to regu- 
late the dealings among merchants and marin- 
ers, in all the commercial countries of the civil- 
ized world." 2 Kent, Comm. 509, 510. 

Mr. Brougham, in his late speech on the 
"State of the Law," while he threatens to re- 
form the whole municipal law of the kingdom, 
with an unsparing hand, and to strike out what 
he considers abuses, both in its principles and 
practice, with a boldness which, I think, must 
strike with dismay those who have been bred up 
in habits of veneration for black letter lore, and 
those who have been smitten with affection 
for the subtleties of special pleading, or are 
charmed with the mysteries of conveyancing, 
proposes to leave the commercial law as it is, 
and the reasons he gives for it are worth notic- 
ing. I quote them from a copy of his speech 
corrected and published by himself. 

"I intend also to leave out of my plan the 
commercial law. It lies within a narrow com- 
pass, and it IS far purer and freer from defects 
liian any other part of the system. This arises 
from its later origin. It has grown up within 
two centuries, or little more, and been framed 
by degrees, as the exigencies of mercantile af- 
fairs require. It is accepted too, in many of its 
main branches, by other states, forminj^ a code 
common to all trading nations, and which can- 
not be easily chang9d without their consent. 
Accordingly, the provisions of the French Civil 
Code, unsparing as they were of the old munici- 
pal law, excepted the law merchant, generally 
speaking, from the changes which they intro- 
duced." 
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is entitled to receive the freigM for those to 
whom of right it helongs. If the seameu 
liave not usually resorted to this fund, it is 
because the law supplies an easier and sim- 
pler remedy. But when a party has several 
remedies, it lies with him to elect that which 
he judges most advantageous for himself. 
On the whole, after the most deliheiute ex- 
amination I have been able to give the sub- 
ject, I am brought to the conclusion that the 
seamen have a lien on the freight for their 
wages, which may be enforced by a libel in 
the admiralty. This applies to so much of 
■the freight as is due on that part of the 
cargo which was shipped and consigned to 
Jlr. Thayer. 

"With respect to the rest of the cargo, it is 
contended that no freight is due, except what 
is secured by the charter party. By the 
terms of that instrument, the charterers were 
to victual and man the ship, and to pay all 
charges. It is argued that being owners for 
the voyage, they are their own carriers, and 
no freight is due. If this be correct, as the 
charterers are insolvent and have assigned 
their whole property, including this cargo, 
the effect will be that the owners of the ves- 
sel will not only lose the whole charter of 
the ship, but wUl, through the liability of 
tlie vessel, indirectly have thrown upon them 
the additional burden of the seamen's wages. 
To my mind it appears that this part of the 
case turns simply on the question whether 
the lien of the seamen extends to tlie mer- 
chandise, or is confined to the hire for trans- 
portation stipulated between the ship-owners 
and the owners of the cargo. If the seamen 
can enforce then: claim against the goods 
taken on freight, I see no reason, in princi- 
ple, why they may not against the goods of 
the owner or charterer of the ship. The na- 
ture of their service is the same, and if it 
gives them a jus in re. if it creates a lien, 
which adheres to the thing, it adheres to it, 
whoever may be the owner. Their own labor 
has been incorporated into the value of the 
merchandise in one case as it has in the oth- 
er. The authorities go directly and fully to 
the point; the merchandise is declared to be 
hypothecated for wages, as weU as the 
freight; that is, as I understand the law, 
hypothecated to the wages to the amount of 
freight due upon it, and the merchant is not 
entitled to receive his goods until the lien is 
discharged.3 And this leads to an answe r to 

3 In the case of Sheppard v. Taylor, 5 Pet. 
[30 TJ. S.] 675, it was decided tliat the seamen 
have a lien or privilege against the freisnt tor 
their wages, hut have no claim against the car- 
co. In that case, the seamen shipped for a voy- 
age to the north-west coast of America, and 
thence to Canton, and from thence to the United 
States. The vessel stopped at Chili, and en- 
gaged in an illicit trade, and was seized and con- 
demned by the Spanish authorities. ^After- 
wards, an order of restoration was obtained 
from the king of Spilin, but it rema.ined unex- 
ecuted, and the owners filed their claim under 
the Florida treaty, and it was allowed. Ihe 
owners of the ship were also owners of the car- 
go and therefore no freight was earned eo nom- 
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another difficulty which was stated at the 
argument. The property has been attached 
by sundry creditors of the charterers, and 
the cases are now pending in the state courts. 
It is argued that, as different creditors are 
each pursuing their own rights against this 
property in difleerent courts, it is a proper 
rule, to prevent collision of judicial authori- 
ty, to give precedence to those who first lay 
their hands on the fund. This priority might 
be decisive if both creditors stood in the same 
relation to this specific property. But the rea- 
son no longer holds when the claim of one of 
the parties is, in its nature, a privileged 
claim. The very essence of a privilege is to 
give the creditor a preference over the gener- 
al creditors of the debtor; and if such be 
the claim of the seamen, the attachment only 
created a lien on the property subject to such 
prior incumbrance. It can only extend to 
the whole right of the owner, and that was, 
to hold the property after discharging the 
lien. Another argument is, that a bona fide 
alienation defeats a tacit hypothecation, and 
the purchaser takes the property discharged 
of the lien. 2 Browne, Civ. Law, 143, is re- 
lied upon as sustaining the principle. He 
says, it is true, that by the civil law, tilings 
tacitly pledged might be freely alienated be- 
fore they wei-e arrested. The general rule 
of the civil law is certainly the reverse; the 
purchaser takes them cum onere. Brown re- 
fers as authority for this dictum, to the Di- 
gest, L. 20, 22, 29, and to Ayliffie's Civil 
Law. I have not seen Ayliffe, but the law 
cited in the Digest does not sustain the prin- 
ciple in the terms in which it is stated. The 
law is confined to a single case, the hypothe- 
cation which the -landlord has in the mova- 
bles of his tenant for rent, and merely gives 
to the tenant the power to manumit his 
slaves notwithstanding this tacit hypotheca- 
tion, which he could not do if it was express. 
But when money is loaned for the repair of 
a house and the house is sold, it passes cum 
onere and the hypothecation follows it into 
the hands of the purchaser; and such would 
be a case analogous to th e present Another 

ine, hut the commissioners awarded §istinct 
sums for the" ship, the cargo, and the freight. 
The court held that there being a restitution ot 
the ship, in value, the proceeds of the ship were 
substituted for the ship itself, and that the hen 
re-attached to the proceeds; that freight being 
the natm-al fund out of which the wages were to 
he paid, the seamen had, upon the principles of 
the maritime law, a claim or privilege against it 
which might be enforced against the fund in the 
hands of the assignees, the owners having be- 
come bankrupt and assigned their claim for the 
benefit of their creditors; and ordered, after the 
proceeds of the ship were exhausted, wages to be 
subsidiarily paid out of the freight thus award- 
ed by the commissioners. Pages 710, 711. 'Ihe 
question of the right of the seamen to proceed 
"against the cargo for their wages, to the amount 
of a reasonable freight, where the owners of the 
ship are the owners of the cargo, again came 
before the court in the case of Skolfield v. Pot- 
ter [Case No. 12,925], where the doctrine held in 
this case is further elucidated and reaffirmed 
notwithstanding the dictum in Sheppard v. Tay- 
lor [supra]. 
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objection urged is the general inconvenience 
of admitting tbe principle that the cargo is 
liable to this process. The inconvenience is, 
I think, greatly overstated; and in eases like 
the present it Is far from inconvenient, for it 
enables the seamen to exti-act their wages 
from that specific property which actually 
owes the debt. But in any ease, when goods 
are attached for security, they can readily be 
discharged by the owners entering into a 
stipulation. It is the uniform practice of the 
admiralty to order goods which are so at- 
tached to be restored to the claimant on his 
filing a caution, with sureties, according to 
the form used by the court. "Were it not for 
this practice, the argument ab inconvenient! 
would be quite as strong against holding the 
vessel liable. 

Upon the whole, my opinion is, that the 
freight of that part of the cargo consigned 
to Mr. Thayer, is bound to the seamen for 
the payment of their wages to the amount 
stipulated in the bills of lading; and that 
they have a lien on that part of the cargo 
shipped and owned by the charterers, for a 
charge in the natiu:e of freight, which over- 
reaches the title gained by the assignees un- 
der the assignment, and that of the attaching 
creditors under the attachment. To the 
amoimt of a reasonable freight, at least, it ap- 
pears to me that the seamen stand in the 
character of privileged creditors of this prop- 
erty, and are entitled to have their claim first 
satisfied. 
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Case No. 11,247. 

In re POLEMAN. 

rS Bis. 526; 1 9 N. B. R. 376; 19 Int. Rev. 
Ree. 94; 6 Chi. Leg. News, 181.] 

District Court, N. D. Illinois. Feb., 1874. 

Homestead Exemption— Waiver — Pkactice in 
Settin'g aside Homestead. 

1. A bankrupt is entitled to a homestead ex- 
emption in property occupied by him as a home- 
stead, even though he had previouslv waived his 
homestead rights in favor of a particular credit- 
or. 

2. Such waiver only applies to persons claim- 
ing under the instrument in which the waiver 
was made, and does not inure to the benefit of 
tiie assignee or other creditors. 

3. In Illinois, where the equity of redemption 
is less than one thousand dollars, the property 
should be set aside by the assignee as a home- 
stead; where it exceeds that sum, the assignee 
should sell the property and pay the bankrupt 
one thousand dollars in cash from the proceeds 
unless the property is susceptible of division so 
as to set apart the homestead. 

In bankruptcy. This was an exception by 
William O. Poleman to the decision of the 
register sustaining the objections to the set- 
ting aside by the assignee of the banknipt's 

1 (Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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homestead. At the time of the filing of the 
petition in bankruptcy, Poleman was the 
owner of certain real estate in Chicago, oc- 
cupied by him as a homestead, on which he 
had given a trust deed to Baird & Bradley, 
to secure the sum of ?3,500, and also a mort- 
gage to D. Boynton to secure the sum of $2,- 
250, in both of which the bankrupt and his 
wife had waived their homestead rights un- 
der the statute of the state of Illinois. The 
bankrupt applied to the assignee to have this 
property set aside as exempt, to which Car- 
son, Pirie & Co., creditors, objected, claiming 
that the property was worth one thousand 
dollars or more, over and above the incum- 
brances, and that the bankrupt having once 
waived his homestead rights, could not claim 
them as against his general creditors. The 
assignee refused to set aside the property. 

Rufus King, for bankrupt, cited the follow- 
ing authorities: Section 14 of the bankrupt 
act [of. 1867 (14 Stat. 522)]; In re Griffin 
[Case No, 5.813]; In re Hester [Id. 6,437]; 
In re Stevens [Id. 13,392]; Cox v. Wilder [Id. 
3,308]; Bartholomew v. West [Id. 1,071]; In 
re Jones [Id. 7,445]. 

Holmes, Rich & Noble, for creditors, cited: 
In re Whitehead [Case No. 17,562]; In re 
Jaycox [Id. 7,240]; section 20 of the bank- 
rupt act [of 1867 (14 Stat. 526)]; Smith v. 
Kehr [Case No. 13,071]; Cox v. Wilder [Id. 
3,309]; Cox v. Wilder [supra]. 

BLODGETT, District .Tudge. I have ex- 
amined the questions presented by the objec- 
tions to the setting aside by the assignee of 
the bankrupt's homestead, and am satisfied 
that they can not be sustained, although the 
bankrupt and his wife waived their hoi^e- 
stead rights in the mortgages to Baird & 
Bradley and Mr. Boynton; yet those waivers 
can only be taken advantage of by peraons 
claiming under or through those incumbran- 
ces. A waiver by the bankrupt of his home- 
stead rights in favor of a particular credit- 
or, does not confer upon his general credit- 
ors any special rights, nor operate in their 
favor; and where, as in this case, the as- 
signee does not claim under these mortgages 
or either of them, it is as to him precisely the 
same as though he had never waived his 
homestead rights, and he is entitled to have 
his homestead set aside under the bankrupt 
act The homestead law can not receive any 
such narrow or critical consti-uction as claim- 
ed by the objecting creditors in this case. 
The Illinois homestead statute has already 
received from the supreme court of this state, 
whose decisions upon this question should be 
followed in this court, a liberal and broad 
consti-uction for the benefit not only of the 
owner of the property, but of his family. 

The exceptions are therefore sustained, and 
the order will be that the assignee allow the 
bankrupt a homestead exemption out of the 
real estate held and occupied by him as a 
homestead, to the extent of one thousand 



[19 Fed. Cas. page 919] 

dollars. And if the equity of redemption in 
the propeity is tliougM by the assignee to be 
worth more than one thousand dollars, that 
the assignee may take measures to sell the 
property and pay the hantrupt from the pro- 
ceeds the sum of one thousand dollars in 
cash, unless the situation of the property be 
such that a homestead can be set apart -with- 
out injury to the rest of the estate. 

NOTE. The decisions of the supreme court 
of Illinois, so far as afEecting the question un- 
der consideration above, are as follows: Moore 
V. Titman, 33 111. 358; Booker v. Anderson, 3o 
111. 66; Mooers v. Dixon, Id. 208; Wing v. 
Cropoer, Id. 256: White v. Clark. 36 Ill-_285; 
Silsbe V. Lucas, Id. 462; Ives v Mills, 37 111. 
73. As to the excess over $1,000: Blue v. 
Blue, 38 111. 9; McDonald v. Orandall, 43 Bl. 
231; Hume v. Gossett, Id. 297. 
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POLHATilUS (UNITED STATES v.). See 
Case No. 16,062. 



POLICE BOAT. 

[Note. Cases cited under this title will be 
found arranged in alphabetical order under the 
names of the vessels; e. g. "The Police Boat 
Seneca. See The Seneca, Case No. 12,668.' ] 



Case No. 11,348. 

POLK V. CpSGROVE. 

[4 Biss. 437.] i 

Circuit Couri-, N. D- Illinois. Jan.. 1865. 

Recoup of Deed— What Cosstitctes— Kotice. 

1. The filing a deed for record with the record- 
er of the proper qounty is, in Illinois, all that is 
required of the grantee, and his rights are not 
affected though the recorder fails to record it, 
or enter it in his minute book. 

rCited in Sinclair v. Slawson, 44 Mich. 125, 6 
N. W. 208.] 

2. Notice to the plaintiff's attorney in attach- 
ment proceedings of an unrecorded deed of the 
land attached operates as notice to tlie plaintiff. 

3. But a clause in a deed from a stranger to 
the title is not notice to purchasers. 

Ejectment for the one-third interest in the 
S. B, H and N. W. Vi, section 12, township 
39 N., range 13 E., in Cook county, Illinois. 

It was stipulated that Joseph M. Faulkner 
had title on the 20th of June, 1830, and the 
plaintiff [Edward L. Polk] claimed under a 
deed in attachment proceedings instituted by 
James Marsh against Faulkner, February 13, 
1838. Judgment recovered May 23, and deed 
in due form by the sheriff to Marsh Novem- 
ber 1, 1840. Marsh afterwards conveyed to 
plaintiff. 

The defendant [Alfred Cosgrove] claimed 
that on the 13th of September, 1836, Faulk- 
ner made a deed to one Birdsall, and that this 
deed was duly filed for record. Defendant 
had a conveyance from Birdsall. 



1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission,] 



DRUMMOND, District Judge (charging 
jury). If Faulkner made a valid deed of the 
property to Mr. Birdsall on the 13th of Sep- 
tember, 1836, and that deed was filed for 
record in the recorder's office of this county 
where the land lies, and prior to the issuing 
of that attachment, as a matter of coui-se, 
the plaintiff cannot recover. 

By the law in force at that time, every 
deed took effect from the time it was filed 
for record as against third parties purchasing 
from the grantor in good faith and without 
notice of such deed. Of course, as between 
the parties, a deed is always good, whether 
recorded or not 

The law at that time also rendered it the 
duty of the recorder, when a deed was filed 
for record to make a memorandum of it in a 
book which he was required to keep, men- 
tioning the date, the parties, and the place 
where the lands were situated. He was also 
required to make an alphabetical index to 
each record book, showing the page on which 
each instrument is recorded, with the names 
of the parties thereto,^ and he was required 
to give a receipt to the person bringing such 
deed or writing to be recorded, bearing date 
on the same day as the entry and containing 
the abstract aforesaid. 

The testimony would seem to leave no rea- 
sonable doubt of the filing of the deed were 
it not for the absence of the deed upon the 
record, and also of any memoi-andum of it 
in the entry-book which the recorder was re- 
quired to keep, while there is an entry on 
the entry-book and a record of the deed 
from Bii-dsall to Pell, which Mr. Pell says 
he forwarded at the. same time and by the 
same agent. There is something very sin- 
gular about this, which, it is insisted on the 
part of the plaintiff, thraws doubt upon the 
fact whether the deed was ever actually filed 
for record. 

Of course it was not enough that the deed 
was left in the recordei-'s office or left with 
the recorder. It must have been filed for 
record— given and received for that purpose. 
But I feel bound to say, as a matter*of law, 
that if, from all the evidence, you believe 
that the deed was thus filed, that was all 
I that was required of the party; that if it 
was not recorded, or even if it was not en- 
tered on the entry-book, I think that third 
parties ought not to be prejudiced by the 
neglect of the recorder. That I understand 
to be the law of this state. It may be a 
difficult and embarrassing question, because 
the very object of the law was that there 
should be spread upon the record authentic 
evidence of the transmission of title, and if 
a deed is actually left in the recorder's of- 
fice, filed and received for entry, and no en- 
try of it is made in the entry-book, none can 
tell that there is any transfer of title to the 
land; but still that is something which the 
law throws upon the recorder. 

But it is contended on the part of the de- 
fendant that, admitting the deed never was 
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actually filed for record, still there was 
enough upon the records to inform every one 
that there was in existence a deed transfer- 
ring the property from Faulkner to Birdsall, 
and to establish that, reliance is placed, 
first, upon the deed from Birdsall to Pell of 
November 22, 1836, recorded in 1837. This 
deed recites that Faulkner had conveyed the 
property to Birdsall on the 13th of Septem- 
ber, 1836. 

As a matter of law I think that recital does 
not bind any one claiming from Faulkner or 
any of his creditors. It does not bind Marsh 
the plaintiff in the attachment suit, though 
the deed was actually recorded before the 
attachment was issued. He had no clue by 
which he could follow the title. He therefore 
was not bound to look into a conveyance 
made from Birdsall. Birdsall was a stran- 
ger to the title, so far as he could see. Therp 
was nothing upon the records to show that 
Birdsall had any title. All that he was 
bound to do was to trace the title from 
Faulkner on the public records of the county, 
ind there being no title thus traced in the 
recorder's olfiee from Faulkner, he' was not 
bound to look into any possible deed which 
might be upon the records of the county in 
order to determine whether there was not a 
recital therein that Faulkner had divested 
himself of title. This would be unreason- 
able. 

But it is insisted further on the part of 
the defendant that there was a mortgage 
from Birdsall to Faulkner foreclosed, and 
an assignment November 23, 1836, of the 
mortgage by Faulkner to Grant & Bertel. 
The mortgage was dated September 13, 1836, 
the same date as the deed claimed to have 
been made by Faulkner to Birdsall. The bill 
was filed November 8, 1837, interlocutory de- 
cree made March 10, 1838, and final decree of 
foreclosure (what is called strict foreclosure) 
in August, 1838. It will be seen that the bill 
was filed before the attachment was issued, 
although the decree was not made until after. 

It is argued on the part of the defendant 
that as 'this bill showed that Faulkner had 
made a conveyance to Birdsall and had as- 
signed it to the plaintiff in the bill of fore- 
closure, and that these facts were known to 
the attorneys who instituted the proceedings 
in attachment, that notice to them of this 
deed was notice to Marsh. It is to be ob- 
served that the suit was pending at the time 
that the attachment was issued; so that they 
had the care of this suit at the time the at- 
tachment was issued. It was not actually 
disposed of, but was in progress. The 'ques- 
tion is, whether notice to the attorneys was 
notice to Marsh, so as to destroy the attach- 
ment issued and levied upon this property. 
This is a very nice question, and one by no 
means free from diflSculty. I can only give 
you my impression at this time. It is true 
that an attachment can issue against a non- 
resident, which, it is conceded, was the fact 
here, by filing an affidavit and complying 



with the various requirements of law, with- 
out specifically setting forth the particular 
property which it is claimed that the court 
should attach, and therefore it may be true 
in a given case that the attorney may not 
actually know upon what particular prop- 
erty the process will be served when he ob- 
tains it for his client, but still the object of 
the attorney and of the client is the seizure 
of the property, either by attachment or by 
what is called a garnishee process, which Is 
a branch of the attachment, and it is pre- 
sumable that the client of the attorney Jias 
in view some property upon which the pro- 
cess is to be served, either when the writ is- 
• sues or before it is sei-ved. It is said the 
'Sheriff executes the process. Of com-se he 
does, but the presumption is that he exe- 
cutes it under instruction from the client or 
the attorney, and I am inclined to think that 
where the attorney knows that property has- 
been transferred before the attachment is 
served, that knowledge must be considered 
as being brought home to his client, so that 
if the attorneys in the foreclosure suit and in 
the attachment suit knew, as attorneys, that 
Faulkner had made a conveyance of this 
property in September, 1836, to Birdsall, 
when this attachment was issued and served,, 
we must also suppose for the pui-pose of this 
case that Marsh knew it. They had not 
closed the litigation in which they were en- 
gaged for Grant & Bertel, It was still pend- 
ing and undetermined, and while they were 
attorneys of these parties as to this very 
property an attachment was taken out by a 
third party and levied upon it. It is a little 
different from a ease where the litigation had 
ended, and they had been employed in a new 
case where it may be supposed, that the 
facts would have passed out of their mind. 

The case was before them, not yet deter- 
mined. But, notwithstanding Mr. Marsh 
might not have been a bona fide purchaser 
for value, still, anyone can protect himself,. 
by either his own good faith, his want of no- 
tice and payment of value, or by claiming- 
through any other person who has acquired 
the property in good faith, etc. The deed 
and mortgage not being notice to Marsh, no 
subsequent purchaser would be affected by 
the deed any more than Marsh, and no sub- 
sequent purchaser would be affected by no- 
tice to Marsh if he purchased in good faith, 
for value and without knowledge. Where it 
is claimed that a person is a subsequent pur- 
chaser, without notice and for value, the 
rule is that the paily relying upon this fact 
must establish it, and by some proof inde- 
pendent of the mere deed. 

Verdict for defendant. 

NOTE. Omission by the register to index a 
conveyance does not prevent the conveyance be- 
ing valid against subsequent purchasers. The 
index is no part of the record. Bishop v. 
Schneider, 46 Mo. 475. But the noting of a 
deed for record by the officer, which is with- 
drawn by the person taking the beneficial in- 
terest under it, before being spread upon the 
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record Eives it no priority. Hickman v. Per- 
r?n 6 Cold 133. Consult Biggs v. Boylan 
[Case No? 11,822]. That notice to an agent or 

ks f ^vrrfi"Gi^iro.\« s 

?itals ?n conveyances being notice to the pub- 
lic, see nest case. 

Case 3JTo. 11,S49. 

POLK V. HILIi et al. 
[1 Brunner, Col. Cas. 126; i 2 Overt. 118.] 
Circuit Court. D. Tennessee. June. 1811. 
Map Ansexed to Grant-Effect-State Gkant 
-EvinBSCE TO Impeach Validiti— Ejectment 
—Presumption is Payor of Grant— Void and 
voidahlh. 

1. A plat annexed to a grant is not an essen- 
tial part of it, and if recurred to, it must he for 
the purpose of esplanation, and not to destroy 
its validity. 

2, In ejectment no evidence other than of an 
entry can be received to impeach the validity o£ 
a state grant. 

3 Irregularity or fraud in the procurement 
of a grant does not render it void but only^oid-. 
able, and the law presumes as between third per- 
sons that all prerequisites to the issuance have 
been complied with. 

4. A void grant is one issued entirely without 
authoritv, as distinguished from a voidable 
grant, which, though properly authorized, is ir- 
regularly issued. 

This -ft'as an actioa of ejectment, to which 
■the defendants pleaded not guilty, and issue 
joined. The plaintiff produced in evidenor: a 
grant from the state of North Carolina, to 
William Polk, for five thousand acres, dated 
April 17, 1800. This grant "was founded on 
a removed warrant from John Armstrong's 
office, or the office opened pursuant to the act 
of 1783 (chapter 2).2 The plaintiff proved 
his boundaries, and that the defendants were 
settled within them. The defendants pro- 
duced a grant from the state of North Caro- 
lina to John Sevier for 25,060 acres, dated 
August 28, 1793, with mesne conveyances, 
deduced from that grant to themselves, and 
proved that the ti-act of the plaintiff for 5,000 
acres lay wholly witliin the limits of the 
25,060 acre tract under which they claimed. 
This grant on the face of it states that it 
issued by virtue of forty warrants of 640 
acres each, but does not express whether 
they are county, John Armstrong's, military, 
or pre-emption warrants. A part of the grant 
is gone, by accident or otherwise. It is the 
part which expresses the consideration. 
Grants for John Armstrong's claims, and 
some of the county claims, express on the face 
the consideration of ten pounds for every 
hundred acres. Other county claims express 

1 [Reported by Albert Brunner, Esq., and here 
reprinted by permission.] 

2 A removed warrant from any of the land 
offices, except the military, is one tha,t is sur- 
veved ofE the land located or entered, in conse- 
Qxieuce of the entry being lost or taken away 
bv a better claim. In making a survey on a re- 
moved warrant, in these oiHces, a second entry 
or location is not necessary to authorize the sur- 
vev A grant was the first act of the claim- 
ant on record relative to such appropriations. 



(Case No. 11, 249 j POLK 

the consideration of fifty shillings. Pre-emp- 
tion warrants usually express a consideration 
of ten pounds per hundred. Military grants 
express a considei-ation of the "signal brav- 
ery and persevering zeal" of the officer or 
soldier. That part of the grant to Sevier 
which is lost, respects the consideration re- 
ceived by the state. It stands thus: For and 

in consideration of P ^nds. This 

gi-ant or patent was sealed with the sreat 
seal of the state of North Carolina, and had 
on its face all the requisite forms of a state 
patent. 

The plaintiff's counsel objected to the read- 
ing of this grant in evidence to the jury on 
thp following grounds, which they said they 
were able to substantiate:— First. By the laws 
of North Carolma, no grant could lawfully 
issue for as large a number of acres as are- 
included in the grant to Sevier. Second. Be- 
cause the amount of the consideration, orig- 
inally expressed on the face of that grant, 
appears to have been torn out. Third. That 
said grant on its face appears fraudulent, the 
number of acres mentioned being 25,000, the 
number of warrants forty, of 640 acres each, 
and yet the courses and distances mentioned 
in its body include more than 50.000 acres. 
Fourth. For the purpose of avoiding said 
grant to Sevier, it was offered to be proved, 
that the forty warrants of 640 acres each, 
mentioned in the grant, under which the de- 
fendants claim, purport on their face to have 
been issued by Landon Carter, entry taker of 
Washington county; and that the land cov- 
ered by said grant is situate between Cum- 
berland Mountain and Tennessee river, and 
not within said county of Washington. Fifth. 
That the consideration of ten pounds for ev- 
ery hundred (if originally in the gi-ant), was 
fraudulently inserted by procurement of said. 
John Sevier, the grantee. Sixth. That no en- 
tries were ever made in the Office of the entry 
taker of Washington county, nor elsewhere, 
authorizing the issuing of such warrants. 
Seventh. The said pretended warrants are 
forgeries. Eighth. That at the time of the 
cession of the western part of the state of 
North Carolina, now the state of Tennessee 
(see Act N. C 1789, e. 3). to the United 
States, and at the time of the ratification 
thereof by congress, on the 2d April, 1790, 
(Folwell's Ed. Laws U. S. 92), said pretended 
I forty warrants did not exist, nor were any lo- 
cations or entiies in the office of the entry 
taker of Washington county, from which they 
appear to have issued, authorizing- their issu- 
ance. Ninth. That no consideration for said 
land was ever paid to the state of North 
North Carolina, or apy of its officers. Tenth. 
And for the pui-pose of proving that the con- 
sideration mentioned in said grant to John 
Sevier had been altered from fifty shillings 
to ten pounds, the counsel for the plaintiff of- 
fered to read in evidence a letter from the 
grantee, under whom the defendants claim, 
to the secretaiT of the state of North Caro- 
lina in the following words: "Jonesborough, 



POLK (Case No. 11,249) 



[19 Fed. Cas. page 922] 



12 Nov., 1793. Dear Sir.— I am highly sensi- 
ble of your goodness and fiiendship in exe- 
-euting my business at your office in the man- 
ner and form -vrhieh I took the liberty to re- 
•quest Permit me to solicit a completion of 
the small remainder in the hands of Mr. Gor- 
■don. Should there be no impropriety, I should 
consider myself much obliged to have ten 
pounds inserted in the room of fifty shillings. 
I have instructed Mr, Gordon to furnish you 
with a plat of the amount of three 640 acres, 
■which I consider myself indebted to you for 
fees, etc., which I beg j'^ou will please accept, 
in case you can conceive that the three war- 
rants will be adequate to tlie sum I am in- 
■debted to you." Eleventh. It M-as insisted 
that the person Avho had signed his name as 
deputy surveyor was not such, and therefore 
the grant was void. 

Argument for the plaintiff: 

The counsel for the plaintiff, in support of 
these objections to the reading of the grant, 
said that if the truth of the case could be 
-(jome at, they would be able to show a more 
stupendous fraud than was ever perpetrated 
in any country. The Yazoo speculation was 
but as an atom in principle, compared to it. 
Can it be possible, in any civilized country 
whose laws are founded on the immutable 
principles of morality, that legal principles 
shall close the door against inquiry in such a 
<'ase? According to the doctrine which had 
been lately advanced, if an officer of govern- 
ment do an act it must be binding on all, 
however unjust and iniquitous. No matter 
who is injured, the state or an individual, it 
must stand good. The face of the patent, it 
is admitted, imports a presumption that the 
officers of the gover-nment of the state of 
North Carolina, who issued it, acted honestly 
and according to law. But the principle is 
well known, that presumptions only stand 
until the contrai-y be shown. We are pre- 
l)ared to show the contrary if we are per- 
mitted. We state that these objections can 
be substantiated by proof. The court must 
presume it to be ti-ue in this stage of the ; 
<'ause. A fi-audulent transaction any person 
may show, though he be a stranger, and 
make such act void. If this were not the 
case, no person could be safe, and fraud 
would be patronized instead of being sup- 
pressed. The idea of the acts of ministerial 
officers being beyond inquiry on the groimd of 
fraud is absurd, and contrary to every prin- 
ciple to be found in the books. The governor 
■and secretary of North Carolina who issued 
this grant are nothing more than ministerial 
■officers. It is true the entry books of Wash- 
ington county, whence we say these war- 
rants issued, have been destroyed or acci- 
dentally lost; but we have an abstract show- 
ing the names of the enterers and the quan- 
tities entered. After the loss of the entry 
book, this abstract is the best evidence the 
nature of the case admits. Reporters of the 
decisions in other states show that fi-aud in 



obtaining grants may be inquired into. This 
has been particulai-ly the case in Maryland 
and Vii-ginla. There is no law of North Caro- 
lina authorizing the issuing of grants for 
more than five thousand acres in any case, 
e.Kcept in a few cases to officei-s in the anny 
of a superior grade. This will appear by 
reference to Act Nov. 1777, c. 1, § 3, respect- 
ing coimty claims; Act 1783, c. 3, § 9, John 
Armstrong's; and Act 1782, c. 2, § G, tho 
military claims. The act of 17S4 (chapter 
19), authorizing the consolidation of claims, is 
confined to the swamp lands near the sea- 
board in North Carolina. It never was in- 
tended to apply to the middle, and much less 
to the western, part of the state. On this 
ground, therefore, the grant is void, and 
ought not to be read to the juiy. The secre- 
tary acts as a mere agent or attorney-in-fact 
in issuing the grant If he exceed his pow- 
ers, his act will be void. 1 Com. Dig. "Attor- 
ney," 13, p. 780. It has been urged that it 
was customary for North Carolina to consoli- 
date claims for lands lying there, as well as 
in this state, and that usage is the safest 
intei-preter of laws where thej- are doubtful. 
This we admit; but we never heard of such 
grants except in a few instances to Stockley 
Donnelson. 

The second objection is also material. As 
the grant stands, there is no consideration 
expressed on the face of it. It is unintelli- 
gible. A considei-ation is indispensable to tlie 
validity of a deed (2 Bl. Comm, 298), and it 
was decided in the case of Butt's lessee in 
this court that the same rules and principles 
of law which apply to deeds apply to grants. 
An erasure or interlineation in a material part 
of a deed destroys its validity. Consequently 
the effect of this grant, as to the conveyance 
of the interest, is done away. False sugges- 
tions in a grant render it void agreeably to all 
the books; surely the part which expresses the 
consideration is material, and if there be any 
difference it must be the most so; it is there- 
fore important this part of the grant should 
be preserved, and remain intelligible; without 
it the grant can have no effect. The consid- 
eration expressed having been torn out, it was 
incumbent on the defendants to produce a reg- 
istered copy of the grant as the next best evi- 
dence; this they might have done; not having 
done so, it will be presumed this alteration 
was intentional and fraudulent. 

The third objection to the reading this 
grant is very important, and on its result 
much of the interest of society depends. The 
grant is founded on forty warrants of 640 
acres each (making 25,000 acres), and yet to 
calculate the acres included within the lines 
as called for in the grant, there are upwards 
of 50,000 acres. This could not have been a 
mere mistake in the secretaiy in making out 
the grant; the excess is too great for such 
presumption; there must have been fraud in 
this transaction; whether fraudulent or not 
the idea cannot be endured chat the grantee 
shall be permitted to hold the whole of the 
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land; if void for a part it is void for the 
whole. 17 Yin. Aljr. 80. The maxim "Id cer- 
tnm est quod certum reddi potest," strongly 
applies to this case. By calculation it can 
easily be reduced to certainty how much 
land there is within the hounds called for in 
the grant 

Fourth objection. We say by recurring to 
the plat and certificate of surrey annexed to 
the grant, the particular number of these 
wan-ants will appear. Neither the grant nor 
plat states what kind of warrants they were, 
whether county, militai?, or. John Arm- 
strong's warrants, but we can prove by the 
secretary of North Carolina, in whose office 
the warrants, under the authority of which 
the survey was made, are lodged, that they 
are Carter's warrants, or in other words were 
issued purporting to be in pursuance to loca- 
tions made in the entry taker's office for 
Washington county, of which Carter was en- 
try taker. If permitted, Tye can further 
prove that warrants of the same numbers 
passed into grants elsewhere, and to other 
persons. This, however, is not the inquiry 
at present. The land now in dispute lies 
within the limits laid ofE for the satisfaction 
of John Armstrong's claims, agreeably to the 
acts of April, 1783 (chapter 2), and April, 
1784 (chapter 14, § 2). These lands were sold 
at ten pounds per hundred (Act April, 1763, 
e. 2, § 10), and the county claims or those 
from the entry taker's office of Washington 
county were sold by the state of North Caro- 
lina at fifty shillings generally, or at most 
but five a hundred (Act Nov. 1777, c. 1, § 4). 
These lands lie within the particular limits 
described and laid off by law exclusively for 
the satisfaction of John Armstrong's claims. 
Those are county warrants on which Sevier's 
grant issued, as we can show; they could 
not be surveyed and granted at the place 
where they were, which was intended by law 
for another purpose. 

It is not reasonable to suppose that the leg- 
islature ever designed that county warrants, 
the consideration of which, paid the state, 
was only fifty shillings, should be surveyed 
and granted on the lands which it designed 
should be set aside for the satisfaction of 
those claims, for which it had received ten 
pounds per hundred. Nor do the statutes 
wai-rant this idea; a short review will show 
this. The act of April, 1783 (chapter 3, § 7), 
describes the boundary within which the 
military claims were. to be appropriated; the 
eighth section forbids any other person ex- 
cept pre-emptioners to enter therein within 
three years (section 4); this exclusive right 
to the officers and soldiers was continued 
from time to time, as will appear by various 
acts (Act 1786, c. 20, §§ 2, 4; Act 1789, c. 69), 
as well as the decisions of the state courts 
in the cases of Overton's Lessee v. Campbell 
15 Hayw. (Tenn.) 165], and Goodloe's Heirs 
V. Wilson [2 Overt 59]. The act of 1783 
(Chapter 2) opens .Tohn Armstrong's office. 
The third section of this act describes what 
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was usually called Brown's line, due north of 
the mouth of Cloud's creek, westwardly of 
which it never was lawful to make entries in 
any of the county offices. Act April, 1778, c. 
3, § 5. And the fourth section of the act of 
1783 shows the same thing. Act April, 1780, c. 
25, § 9, contains the same idea. The fifth sec- 
tion of the act of 1783 (chapter 2) points out 
the lands designed for the use of the Indians, 
which naiTows the Indian limits allotted by 
the act of 1778 (chapter 3, § 5). At all times 
however, it was unlawful to enter land with- 
in the limits allotted them. We can show, if 
we be permitted, that the entries under which 
the defendants dahn were made westwardly 
of Brown's line, and within the Indian bound- 
ary, and contrary to law. Many of the en- 
tries on which these warrants were issued 
were made on lands for which there was no au- 
thority by law; therefore the grants founded 
on them must be void. But we contend that, 
admitting it to be law that waiTants or entries 
can be removed to vacant lands, when lost by 
better claims, at the place originally located— 
first, such removal must be confined to the hm- 
its of the country in which the original entry 
was made; and secondly, if that be not the 
case, we contend that these removals cannot 
be made to lands appropriated to special pur- 
poses, as for military, John Ai-msti-ong's, and 
the Indian claims, pointed out as above; each 
species of claims was to be confined to its 
proper limits, within which other claims were 
forbidden, either expressly or impliedly, to be 
entered, surveyed, or granted. Now the war- 
rants on which Sevier's grant issued were re- 
moved from -the county of Washington to the 
place where it was granted, within the special 
limits aUotted for J. Armstrong's claims. The 
two acts which authorize removals are Act 
April, 1784, c. 14, § 7, and Act Oct 1784, c. 
19, § 6. These acts were manifestly intended 
to apply to John Armstrong's claims alone; 
the captions and whole tenor of these two acts 
show that county claims were not intended. 
In aid of this construction, the reason of the 
thing is very forcible. The county claims 
cost but fifty' shillings, and to permit their re- 
moval to lands on which individuals had an 
equitable lien fi-om the limits laid ofE for J. 
Armsti-ong's, and the payment of higher con- 
sideration would be absurd. The correct con- 
struction, therefore, is that these removals 
should be confined to John Armstrong's 
claims; or, at least, if county claims should 
be permitted to be removed, it should be 
within the same county in which the entries 
were made; in either case the survey and 
grant of Sevier were not authorized by law, 
and therefore void. 

It will be contended, no doubt, that matter 
dehors the grant cannot be received in evi- 
dence to destroy its validity; but so far as it 
respects the introduction of the plat and cer- 
tificate, the rule cannot apply in any event; 
it is a part of the grant itself, and is so con- 
sidered by law. Anything refen-ed to by a 
deed, though not under seal, makes a part of 
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the deed, and will be taken. Into view in its 
construction or otherwise. H. Bl. 254; 2 H. 
Bl. 557; 6 Term B. 710, 737; 8 Term R. 483; 
2 Term R. 641; 6 Mod. 237; De Tastett v. 
Grousillat [Case No. 3,828]; 5 Com. Dig. 
"Pleader." 12; Atk. 550; Peake, Ev. 3; Co. 
Litt. 96; Plow. 130, 136. In fact, anything 
which has relation to the deed may he given 
in evidence. 2 Term R. 749; 7 Term R. 311, 
314; 9 Coke, 467; 2 Tei-m R. 474; 6 Coke, 
15; 1 Burrows, 395; 4 Coke, 70; 3 Coke, 
77, 68; 6 Coke, 15; 1 Coke, 4; Salk. 500; 7 
Vin. Abr. It results from these authorities, 
as a necessai-y inference, that the plat and 
cei-tifieate of survey may be given in evi- 
dence, and so indeed may any other evidence 
showing the grant was improperly obtained 
and therefore void. 

The fifth and tenth objections relate to the 
fraudulent conduct of the grantee and secre- 
tai-y of North Carolina, as respects the consid- 
eration of ten pounds for every hundi-ed acres 
being inserted in the grant, instead of fifty 
shillings, which we contend was the considera- 
tion that ought to have been inserted, suppos- 
ing the warrants to have been genuine. Will 
it ever be permitted to individuals to screen 
themselves under cover of a grant, when they 
have committed a fraud themselves, and pro- 
cured an officer of government to commit one 
in issuing the grant? Fraud is so odious in 
the eye of the law that it vitiates and nullifies 
everything it touches, or with which it Is con- 
nected. 

The sixth, seventh, eighth, and ninth objec- 
tions, it is of importance to consider in one 
point of view. In fact, this general view 
which will now be proposed will embrace the 
eight last objections. The general question is, 
will evidence be received in a court of law de- 
hors a grant from the state to render it void 
or destroy its validity? In. the examination of 
all the oljjections we have taken, except the 
first and second, this question is important 
We contend that, agi-eeably to the principles 
of the common law, the king's grants may be 
avoided in a court of law on the ground of 
fraud, deception, or false suggestions; and that 
the gi-ants from the state are on the same 
footing. In various instances evidence to show 
such fraud or deception has been received in 
courts of law under the general pleadings ap- 
plicable to each action, as in 17 Vin. Abr. 78, 
104, 114; Legat's Case, 10 Coke, 110; 4 Coke, 
71; 6 Coke, 15; 1 Coke, 40; 6 Mod. 229; 3 
Coke, 77; Burrows, 396. In England, grants 
are repealed according to the principles of the 
common law; it is done on the law, and not 
on the equity side of the court of chancery. 
It is done in the petty bag; and no instance 
can be produced where a grant was ever avoid- 
ed by the court of equity in England.^ They 
are either expressly repealed and cancelled, or 
considered as void whenever, under the general 
issue in a court of law, evidence is produced 
showing they ought so to be considered on the 
ground of fraud or deception. Courts of eq- 
uity act in personam only, not in rem. How, 



consistently with the primary principles of such 
a court, can the chancellor proceed to cancel 
a patent when sitting in a court of equity? A 
court of equity would not relieve against a 
judgment at law (2 Com. Dig. tit. "Chancery," 
3), how then can it be expected it would re- 
lieve against a grant improperly obtained? 

The act reviving the court of equity in 
North Carolina (1782, chapter 11) gave it the 
same powers usually exercised by the courts 
of chancery previous to the Revolution; 
hence, subsequent decisions of the English 
courts of equity, since the Revolution, ought 
not to be received in our courts. Many of 
them tend to enlarge the jurisdiction of the 
chancery court, and ought not to be adopted 
here. The true principle is, that where a 
person can get relief at law, he cannot go into 
equity. The books show that for fraud in 
obtaining a grant remedy may be had at 
law. The only case we know of where a 
person would be authorized to go into equity 
is to enable the youngest grantee to quiet his 
estate; by preventing multiplicity of suits. 
Thus we have shown that a court of equity 
cannot give relief; a court of law therefore 
must. What would be the use of driving a 
person into a court of equity, to be relieved 
against an act "vVhieh is, and ought to be, ab- 
solutely void. The policy of the law should 
make it the interest of every individual in 
the community to suppress fraud; thei'efore 
it results that an act void in .its commence- 
ment is always void, no matter what subse- 
quent cii'cumstances may attend. Baugh v. 
Price, 1 Wils. 320. 

If this fi-audulent transaction originated 
with the governor of North Carolina, set it 
aside in the same manner you would do with 
an individual. The principle of the English 
law is that eveiy act in derogation of the 
rights of the king is void, so it is with us in 
relation to the state. It should be made the 
interest of every individual to take care of 
the public good. The public should not be 
cheated or defrauded, nor would it be unrea- 
sonable that eveiT person in society should 
hold his property on that condition. Our law 
has provided a remedy against the holding of 
more lands than a grant calls for (Laws 
Tenn. 1807, c. 2, § 44), the surplus is to be 
thrown off. This, however, cannot be done 
in this action; and would it not be better 
that the grantee of this land should be oblig- 
ed to give the whole of it up, than the state 
should be injured by b.eing deprived of so 
much valuable soil? Our objections suppose 
that the grantee never paid North Carolina, 
its officers, or any other person, a single cent 
for this land. Surely we shall be permitted 
to introduce such testimony as we have in 
our power to substantiate these objections. 
The officers of North Carolina were not au- 
thorized to issue a grant without the receipt 
of the purchase-money; if they did, their au- 
thority was exceeded and the grant void. 

There are a vai-iety of eases to be found 
in the books, in which extrinsic testimony 
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was received in ejectment and otlier actions 
in courts of law to show that the Icing's grant 
was void on the ground of fraud or decep- 
tion. 1 Burrows, 595; 9 Coke, 42; 6 Coke, 
15; 4 Coke, 71; 10 Coke, 109; l-Coke, 26; 1 
L^on, 30; 17 Yin. Abr. 104, 114, pi. 2; Ij 
Yin Ahr. 106; 6 Mod. 226; Eohert, Fraud. 
Conv.o02; 5 Com. Dig. 281; Rose. Crim. Bv.; 
Peake, Ev. 113; 1 Fonbl. 112, note. A con- 
sideration not expressed in a deed may be 
shown by plea or evidence, as well as any- 
thing which has reference to a deed. 3 Term 
R. 474; 2 Wils. 347; 2 W. Bl. 1109; 3 Bur- 
rows, 1568; 4 Burrows, 2230; 1 Fonbl. 60, 61. 
note; Sti-ange, 741; 1 P. Wms. 240, 727; 
Peake, Ev. 79; 8 Term R. 147. There can 
be neither sound policy, nor any good moral 
reason, why extrinsic testimony should not 
be received to avoid this grant 1 Fonbl. 
263. There is a distinction, to be sure, be- 
tween an act that is absolutely void, and one 
that is only voidable, as may be seen from 1 
Bl. Comm. 192, and 2 Strange, 1154. It is 
equally true that there are many cases where 
acts must be construed voidable only from 
then- very natm-e; as in case of gi-ants, our 
act of assembly having expressly said that 
unless registered within twelve months they 
shall be void, yet the court at Clarksville 
said it was only voidable, and by the state 
alone. The principal case, however, is dif- 
ferent, as in contemplation of law the grant 
never had any force or eflaeacy; it was ab- 
solutely void on the ground of fraud. Where 
the legislature of North Carolina has used the 
word "void" in any of its statutes, it intends 
to communicate the idea we have contended 
for, that the act thus spoken of shall be so 
considered either in law or equity, whenever 
such a case discloses itself by evidence, either 
directly or collateraUy. The ninth section 
of Act Nov. 1777, c. 1, is decisive on this 
ground. Agreeably to that section, if a grant 
be procured conti-ary to the provisions of, or 
in evasion of that act, it will be void; that is 
absolutely void, not merely voidable. See 
1 Hayw. [N. 0.] 107. The construction given 
by our courts to the expression "void" in Act 
1786, c. 20, § 1, and Act 1787, c. 23, § 1, is 
that the gi'ants therein contemplated are ab- 
solutely void. These two grants produced the 
main question in the case of Vincent's Les- 
see V. Conrad, 4 Am. Law J. 1. It was on 
the ground of this construction that the prac- 
tice obtained of permitting the entry to be 
given in evidence in a court of law to do 
away the effect of a patent. The eighth sec- 
tion of Act 1783, c. 3, respecting the officers 
and soldiers, received, the same construction 
by the courts of the state, as is evident from 
tlie cases of Overton's Lessee v. Campbell 
and Goodloe's Heirs v. "Wilson. 

The general principle of the common law 
we know is that the oldest grant shall prevail 
against a younger one in a court of law; but 
agreeably to our practice, founded on the 
statutes of 1786 (chapter 20) and 1787 (chap- 



ter 23), a younger grant, when supported by 
an older entry, is permitted to be given in 
evidence in ejectment. This construction is 
agreeable to the principles of the common 
law, in relation to grants oi the king. 2 Bl. 
Comm. 348. This authority has given us a 
summary of the law of England on this point. 
If the king be deceived in his grant by fraud, 
false recitals, or false suggestions, his grant 
shall be void. Judge Tucker of Virginia is 
of opmion that the same law which applies 
to the king respecting his grants is obligatory 
m relation to the grants of the commonwealth. 
"We are told these defendants are innocent 
purchasers, and however fraudulent the trans- 
action might have been, as between the state 
and grantee, it should not affect subsequent 
purchasers, who are innocent men; and the 
case in the supreme coui;t, respecting the 
Yazoo claimants, has been 'mentioned in sup- 
port of this proposition. We have heard 
much of the doctrine of innocent purchasers 
in this state, before the decision in that case; 
it is entirely new, and never was heard of 
in a court of law before. Suppose a man's 
horse is stolen, and sold to different persons 
who know nothing of the theft, will this give 
the purchasers an indefeasible right to the 
horse? The case of a gross fraud is per- 
fectly similar. The state has been defraud- 
ed out of its land; it has never received a 
single cent as a consideration for it; the 
transaction is void in its commencement 
communicates no right in the eye of the law, 
and consequently there is, legally speaking, 
no property of which subsequent purchasers 
can possess themselves, however innocent 
they may be. When a title is fraudulently 
obtained, subsequent purchasers are in no 
better situation than the original grantee, 
who is guilty of the fraudulent act. 1 Wils. 
332; 1 Fonbl. 132, 268; 2 Powell, Cent 176; 
2 Vern. 475, 476; 1 P. Wms. 73; 1 Wash. 
[Va.] 17; 4 Term R. 32, 60. This gi-ant. 
however, is fraudulent on the face of it, so 
that it does not fall within the principle 
which protects subsequent innocent purchas- 
ers. The courses expressed in the grant will 
show that it contains upwards of 50,000 
acres, instead of 25,060, which is sufficient to 
put purchasers on an inquiry. Smith v. Low, 
1 Atk. 490. 

The eleventh objection presents a distinct 
ground; we say it appears from the plat an- 
nexed that George Gordon, who signed him- 
self a deputy surveyor, surveyed this land, 
and that he never was a deputy surveyor, 
nor had any authority from the principal sur- 
veyor to make surveys. If he had any, it 
ought to be shown by the defendants who 
claim under the survey. It would be the 
most unreasonable. thing imaginable that the 
surveys of private individuals should be con- 
sidered good against the state or individuals; 
the law requires that surveyors should give 
bond and security by which a faithful dis- 
charge of their duties is secured; this is not 
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the case with private individuals; tlie state 
has no security on them for their good eon- 
duet; consequently any act of such a per- 
son is void, and .cannot be the foundation of 
any right. 

The eightli objection requires particular ex- 
amination. In the year 1789 (chapter 3) the 
state of North Carolina ceded to the United 
States her western lands (now the state of 
Tennessee) on certain conditions; one of 
which (the second) secures to that state the 
right of perfecting certain inchoate titles. 
The right of removal, by this act, is confined 
to military and John Armstrong's claims; 
and it must be admitted that so far as this 
act is contrary to pi'ior acts they are repealed; 
hence we say Act April, 17S4, e. 14, § 7, and 
Act Oct., 1784, c. 19, § Q, so far as respects 
county claims, ai-e repealed. The act of ces- 
sion contains the terms of a coniiact between 
the state of Korth Carolina and the United 
States, which ought not to be evaded nor de- 
parted from. Besides, that condition of the 
cession only provides for perfecting titles 
where entries had been made. In this case 
we say, and wish to prove, that no entries 
"\yere ever made; therefore the power of pei- 
fecting titles which North Carolina had re- 
served to herself by the cession act has been 
exceeded in the issuance of this grant; it is 
therefore void, and particularly so as it is 
destructive of the rights of a third party, 
Avho had no agency in the issuing the grant. 

Before talcing leave of this subject, it is 
necessary to notice the construction put on 
the ninth section of the act of November, 
1777 (chapter 1). It provides that all grants 
obtained contrary to the provisions of the 
act, or in fraud, evasion, or elusion of it, 
shall be void; it has frequently been decided 
that all our land laws are to be taken as one 
in their construction; they are to be con- 
strued pari materia; hence it results that 
the provisions of the ninth section extend to 
subsequent acts. What is the meaning of 
that section is the inquiry. The defendants* 
counsel state that it only extends to such 
things as the laws require to be done pre- 
vious to issuing the grant; is a part of the 
civil, and not political, institutions of the 
country; designed to regulate the conduct of 
individuals in relation to one another, and 
not their conduct in relation to the state. 
The words of the section are general; it con- 
tains no idea restrictive of its meaning, as 
the counsel for the defendants contend; why 
should it be restrained? There is no reason 
for it, either in public convenience or private 
morals. If a grant is unjustly and fraudu- 
lently obtained, it is correct, it should be 
void; and what can be more unjust than ob- 
taining a grant from the state without pay- 
ing a cent for it? In North Carolina it was 
a long time contested that a grant might be 
considered void in n court of law, by virtue 
of the ninth section of the act of 1777; at 
length after much contest it was decided 



that the propriety of obtaining a grant might 
be inquired of in a court of law. 2 Hayw. 
[N. C] 98- The Jaw has been considered as 
settled there ever since, and so we expect it 
will be settled in this state. 

Argument for the defendants: 

We object to the testimony offered, not be- 
cause justice is not on our side, for we be- 
lieve it may be safely averred that, if the 
testimony were received, the defendants can 
satisfy the court by evidence on their part 
that there was nothing immoral or improper 
in procuring the grant from the state. The 
defendants could prove, if it were necessarj', 
the payment of the consideration money for 
these entries to the state of North Carolina. 
It might not have been paid at the time the 
locations were made, it might have been paid 
when the paper currency of the Revolution 
was much depreciated; it was, however, still 
a payment; was received by Carter the entry 
taker as such, for which he accounted to the 
state, agreeably to his bond and security 
(Act Nov., 1777, c. 1, § 14), or was held re- 
sponsible, which was the same thing to us. 
Whether these locations were entered on the 
books of the entry taker, and thus technically 
speaking became entries, we care not, though 
we are informed they were. . It is admitted 
the entiy books of Washington county were 
lost or destroyed about the year 1795. The 
plaintiff's counsel say they have an abstract 
(by some private individual, there being no 
law for it). Every person who -knows any- 
thing of the state of the land claims in this 
country must be informed that this abstract 
is a very imperfect document; the book cop- 
ied by the agent to North Carolina, respecting 
Carter's warrants, show this. The number 
of the entry or waiTant in that office proves 
nothing; it was opened as early as the year 
1777, and such was the imperfect manner 1u 
which it was kept. We have no statute in 
existence making this abstract evidence in 
courts of law. The twelfth section of the 
act of 1807 (chapter 2) refers to this abstract 
as evidence to the board of commissioners in 
adjudging unperfected land claims; with them 
it is not conclusive, it is only assistant. 

It is further asserted by us that the war- 
rants which authorized the issuing of the 
grant under which the defendants claim are 
genuine warrants, issued by Landon Carter, 
who was entry taker of the county of Wash- 
ington. But we ask how can their genuine- 
ness be proved otherwise than by the produc- 
tion of the original warrants in coui-t. It is 
not pretended that they are in court; only 
copies are offered to be produced; the war- 
rants are filed with the plat of survey in the 
secretary's office of North Carolina. Act Nov. 
1777, c. 1, § 10. A decisive answer is at hand 
for this part of the case; the officers of gov- 
ernment who were employed to issue the 
grant were the proper judges, whether th«^ 
■warrants were genuine or not. The emana- 
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tion of the grant is conclusive evidence tliat 
they were, in any dispute between citizen 
and citizen; as between the state and gran- 
tee, the question might be different; but we 
hear of no complaint from that quarter. 

After these preliminary remarks, we pro- 
ceed to the examination of the several oDjec- 
tions made by the plaintiff's counsel to the 
reading in evidence the grant to Sevier. It 
may not, however, be unimportant to inquire, 
in the first place, whether the present appli- 
cation to reject the grant be not a little singu- 
lar. The plaintiff has instituted a suit, which 
supposes an injuiT; how can the plaintiff 
say he has been injured? In the year 179-j, 
the state granted the land to Sevier; the 
plaintiff then had no claim to this land, nei- 
ther equitable nor legal. He had made an 
enti-y for 5,000 acres it is true, but in another 
place, perhaps a hundred miles from the 
place now claimed; in the year ISOO, he re- 
moves this entiT, surveys, and obtains a 
grant as now claimed. This is a succinct but 
correct history of the plaintiff's claim. WTiat 
right has the plaintiff to complain that the 
state had granted this land to Sevier in 1795? 
He had no claim to it at that time to be af- 
fected. The state was competent to grant it, 
and to judge of the evidence necessary to 
authorize such grant. 

Suppose the state was defrauded, was this 
anything to Polk, who had not taken any 
step to appropriate this land? The case of 
Upton V. Basset, Oro. Eliz. 443, shows the 
idea of the common law in relation to this 
subject. At the common law there was not 
any fraud remedied which should defeat an 
after purchase, but that only which was com- 
mitted to defeat a former interest When 
the state granted the land to Sevier, Polk 
had no former interest to be defeated. This 
principle of the common law is not, in gen- 
eral, unreasonable. The statutes of the 13th 
and 27th of Elizabeth respecting fraudulent 
conveyances, it is true, have introduced a 
new principle, but it cannot apply to the pres- 
ent case. The common-law principle is ex- 
pressly recognized in the treatise on Fraudu- 
lent Conveyances by Roberts (pages 7-9, 14, 
32, 59); so is the alteration by the introduc- 
tion of a new principle (pages 35, 40, 46-59, 
463, 404). It is by these statutes that sub- 
sequent legal purchasers are enabled to in- 
validate prior conveyances on the ground of 
fraud; and this provision is intended prin- 
cipally as a punishment on the person con- 
veying with a fraudulent intent. It is the 
intent or mala fides of the person conveying 
which brings the statute into operation. From 
the nature of things, this principle of the 
statute law cannot apply to the case before 
the court. Who is it conveys in this case? 
The state. Now the state, in legal presump- 
tion, could not have conveyed to Sevier with 
an intent to defraud any person; we say nei- 
ther the principles of the common law nor of 
the statutes will enable the plaintiff' to sup- 
l)Ort the objections he has taken to the read- 
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ing this grant. On this ground, however, we- 
do not mean to place our reliance entirely; 
the objections are opposed by the clearest 
principles of law. 

The first four objections will be separately 
considered. It is said there is no law in ex- 
istence authorizing tlie issuing of a grant for 
more than 5,000 acres; that ours is for 25,060 
acres, and therefore void. To this we oppose- 
the sound and correct interpretation of Act 
April, 1784, c. 19, § 3, together with the usage- 
of the state, in issuing grants since the pas- 
sage of that act. The act is in these words: 
"Where two or more persons agree to have- 
their entries survej'ed in one or more sur- 
veys, the surveyor is hereby empowered and 
required to survey the same, accordingly in. 
one entire survey." In the principal case it 
appears the survey was made by virtue of 
forty warrants founded on as many entries; 
the presumption of law is that these entries- 
were made in the names of different persons- 
(Act 1777, c. 1, § 4), and as .the law permits: 
the assignment of entries and warrants, it 
is also a legal presumption that the whole of 
these forty wan-ants were assigned to Sevier, 
to whom the grant issued. Sevier having- 
obtained all these entries or warrants hj as- 
signment, he applied to the surveyor to sur- 
vey them in one entire survey. Could he, 
consistently with the spirit and meaning of 
the law, refuse it? He could not: the con- 
sent of any other person than Sevier was not 
necessary. He owned these warrants, and 
in him was concentrated by assignment all 
the power of consolidating the claims that 
resided in the original claimants. But we 
are told that the first section of the act of 
April, 1784 (chapter 19), which contains the 
preamble, is a key to unlock the meaning of 
the act. The preamble speaks of the diffi- 
culty in surveying swamps in the eastern- 
part of the state. We admit the section pro- 
vides a remedy for the evil complained of in 
the preamble, and is particularly applicable 
to swamp lands. The third section is a 
general provision, applicable to all kinds of 
land in every part of the state; its words 
are general, and we cannot suppose the legis- 
lature meant the same tiling it did in the- 
second sectiojQ— to enact the same thing over 
again. [Jlurray v. The Charming Betsy] 2- 
Cranch [6 U. S.] 69. If this act were doubt- 
ful, we might recur to usage under it_ 
Vaughan, 160; 3 Atk. 577; 6 Term R. 392 r 
Jenk. Cent. 162. 109; 2 Mass. 117; 2 Evans*- 
Poth. Obi. 10, 17, p. 10; Camp. 22. What 
has been the practice of the state under this 
law? To consolidate claims whenever de- 
sired; witness the large tracts granted in 
North Carolina about the years 1794 and 1795, 
to Allison, the Blounts, and others, when the 
rage for land speculation ran so high. So 
it is with respect to grants by North Carolina 
for lands in this state, where a number of 
large tracts have been granted to different 
individuals. Did any person ever hear till 
now that those grants were void? If so,. 
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thousands of innocent families will be turned 
out of house and home in both states. Har- 
din, 568; 1 Gaines, Cas. 1-7. 

The second objection is almost too frivolous 
to require i-efutation. It is manifest how the 
grant stood; that the consideration was ten 
pounds per hundred. It must have been 
pounds, and whether five or ten is unimport- 
ant; it must have been one or the other, 
there being none other known of in the law. 
The habendum in the grant shows it to have 
lieen the intention of the state that the gi-an- 
tee and his heirs should hold this land to 
their own use. and by our law as to deeds 
a, considei-ation is not necessary. Act 1715, 
<i. 38. § 5. The books all agree that it is not 
necessary that a consideration should be ex- 
pressed on the face of a bargain and sale; it 
is sufficient that it was paid, and may be 
proved aliunde. 2 Call, 125; Com. Dig. 
"Bargain and Sale," B, 11. In 1 Hayw. 
IN. C] 99, a grant was permitted to be read 
though the seal, was torn off. In bargains 
and sales, if it be for and in consideration 
of money received, it is sufficient without 
specifying the particular sum. 2 Johns. 254. 
We refer the court also to Johns. 402; Mary- 
land [1 Har. & McH.] 327-329, 331. The gi-ant 
should not be adjudged void if by any principle 
it may have effect. Wils. 78. In deeds of 
feoffment no eonsideiution is necessary to the 
passing of the estate. 2 Atk. 150. The gen- 
eral principle of the common law is that in- 
struments under seal ex rei natura import a 
■consideration, and surely there is much great- 
er reason for the application of this principle, 
as it respects so solemn an act as a state 
grant. 

The third objection is equally untenable. 
"Whether the courses and distances expressed 
in the grant, on calculation by a surveyor, 
would contain more than 25,060 " acres we 
are unable to say; or whether the lines will 
actually measure the distances called for is 
uncertain; perhaps the surveyor has made a 
mistake in calling for the distances. The 
truth of the case is, we know, that there is 
not near the quantity of land called for. be- 
sides older and better claims. The state 
might have taken that circumstance into con- 
sideration, and no doubt did; , for the plat 
will show that older claims were thrown out. 
For argument's sake, we will admit that the 
lines are actually of the length called for; 
still the grant is good for all that is contained 
within the lines as actually marked. This 
has been too often decided to be brought in 
question now. Litt. [Ky.] 44; 2 Caines, Cas. 
181; 1 Hayw. [N. CI 22, 237-239. 254, 258, 
377. 

The other objection we shall consider spe- 
cially in proper time, but we have one argu- 
ment which applies to the whole of them. 
Shall evidence dehors the grant be received 
in a court of law to destroy its validity? We 
say not, and we think this can be established 
by the principles of the common law. ad- 
judged cases, and public convenience. A 



principle which pervades the last eight ob- 
jections of the plaintiff involves the follow- 
ing suppositions: First, that it is proper to 
read the plat and certificate of survey as a 
part of the grant, or as evidence deho^'s; sec- 
ondly, that on reading the plat and certificate 
of survey showing the numbers of the war- 
rants, it will be proper to go further into ex- 
trinsic testimony to prove that these were 
county warrants, with circumstances to show 
that there never were any entries or genuine 
warrants, and that no consideration was paid 
the state. 

The propriety of these inquiries has been 
urged on principle of common and statute law. 
It is insisted that the plat is a part of the 
grant; our act of assembly will settle this 
point. The tenth section of the act of No- 
vember, 1777 (chapter 1), directs that the sur- 
veyor shall make two plats, which he shall 
return to the secretary, who shall file one in 
his office and annex the other to the grant. 
If it were the intention of the legislature to 
make it a part of the grant, it would so have 
expressed itself; but it conveys a very differ- 
ent idea by saying it shall be annexed. 
Again, the eleventh section of the same act 
directs the secretary to make out grants, and 
record them in his office before delivery to 
the owner. What has been the practical con- 
struction, not only of the secretary uniformly 
and from the earliest date, but of the regis- 
ters in the different counties in relation to 
recording grants? Have they deemed it nec- 
essary to record the plat and certificate of 
survey as being part of the grant? No, they 
have not; gentlemen cannot dispute what we 
assert, that neither the secretaiy of North 
Carolina nor the registers of the different 
counties in the state ever thought the law re- 
quired the registration of the plat and certif- 
icate of survey. The tenth section conveys 
a clear and distinct idea to the contrary, 
when it requires the secretary to file one of 
the plats in his office; if it intended to have 
it recorded it would have made use of the 
word "record" instead of "file." Did you 
ever hear of an objection in a court of justice 
to the reading a grant or a copy, that the 
plat, and certificate of sui-vey were not an- 
nexed in the one case, or certified as a part 
of the copy in the other? Never, Would it 
not have been made before this, had it been 
esteemed an essential part of a grant? Sure- 
ly it would. 

As our law required grants to be regis- 
tered in the secretary's office, as well as in 
the counties in which the land might be 
situated; as grants without the plats and cer- 
tificates have uniformly been registered in 
aU these offices, and all this acquiesced in 
without an expression of a doubt, either in 
or out of court, we may fairly conclude the 
law did not consider a plat and certificate of 
survey as part of a grant at all. What de- 
sign the legislature had in requiring that it 
should be annexed to the grant is unimpor- 
tant; perhaps to exhibit to the claimant a 
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more perfect view of his tract to enable liim 
to sell it -with more facility, or as afCording 
further information than could be obtained 
from the face of the grant Besides these 
considerations, it might be useful in enabling 
the secretary to make out a grant with cor- 
rectness. Be these matters as they may, we 
hold it as clear law that the plat makes no 
essential part of the grant, and as such can- 
not be read. Tenn. Laws ISOti, c. 1, § 51. 
If received at all, it must^be under the gen- 
eral principle that extrinsic evidence may be 
received with a view to invalidate a grant 
This brings on the general question. 

In England the doctrine of considering 
grants void in courts, in a variety of instan- 
ces, seems incident to the rights of prerog- 
ative. Vincent's Lessee v. Conrad, 4 Am. 
Law J. 1. Amidst the numerous and contra- 
dictory decisions to be found in the English 
books on this subject, a sensible distinction 
is recognized; it lies between grants made 
on the suggestion of the grantee, as express- 
ed on the face of the grant, and where the 
letters-patent are the words of the king. 17 
A^n. Abr. 100; Ov. pi. 1, and note 151, mem. 
N. Various statutes in England have requh:- 
ed these suggestions to be stated in the 
grant 17 Vin. Abr. p. 109, pi. 8; St 6 
Hen. VIIL c. 15. The statute law of Eng- 
land respecting prerogativa regis never was 
adopted in this country. By statute these 
suggestions or recitals of the information re- 
ceived from the applicant (grantee) for a pat- 
ent were intended for the king's benefit. 
If false, the statute enacted that grants 
should be void. 17 Vin. Abr. 109, pi. S. The 
motive for granting was expressed in the 
grant by way of recital. By law it was in- 
cumbent on every person to examine into the 
truth of the statements made in the recital; 
if the king was deceived the grant was void. 
In common sense, there should be a distinc- 
tion between grants where the consideration 
has been received, and so affirmed by the 
king, and where they depend for their consid- 
eration on the suggestion of the party. Hence 
we see that when the king designs to make 
an indefeasible grant he does it of his special 
grace and mere motion, or expresses the con- 
sideration to have been received. 17 Vin. 
Abr. 151; M. C. pi. 1, and note p. 8; 9 pi. 13S, 
E. O. 3. The authority relied on by the other 
side (17 Vin. Abr. SO), that a grant void in 
part shall be void for the whole, shows that 
the case only applies to the king, and that, 
too, in the case of independent clauses. The 
law is not so, says the book, when applied to a 
common person. 17 Vin. Abr. 117; Md. [IHar. 
& JIcH.] 310. With these distinctions respecting 
the king's grants, viz., those founded on affir- 
mation and those fouuded on suggestion, or, in 
other words, assertive and suggestive, the 
differences in the books may be reconciled. 
Our grant contains no recital, and is of the 
assertive kind. The first class is bottomed 
on the knowledge of the person conveying 
(17 Vin. Abr. 138, 139; 2 Bl. Comm. 357, 35S; 
19FED.CAS. — 59 
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17 Vin. Abr. 104, 105; 2 Md. 187, 190, 310, 
311); the other on the information of others. 
Where the books speak of the king having 
been deceived, and that therefore the grant 
is void, we expect the consideration of such 
a grant to have resulted from information, a 
case of recital, as in 17 Vin. Abr. 78, 104, 114; 
Legat's Case, 10 Coke, 110; 4 Coke, 71; G 
Coke, 15; 1 Coke, 40; 6 Mod. 229; 5 Com. 
Dig. 281, tit. "Patent" E, 1 E,— which have 
been relied on by the plaintiff; all of which 
either belong to the last class of cases, or 
do not apply to that before the eom-t The 
case in 1 Burrows 396, was an action on the 
cas^ and that in 3 Coke, 77, in chancery. 
We admit the distinction laid down in 1 
Ponbl. 122, c. 2, § 8, note z, in notes. In this 
we perceive a judicious compilation of the ex- 
ceptions to the general rule of law, that evi- 
dence dehors shall notbereceived to impeach or 
destroy a deed or graht. Patents vest such a 
title as cannot ba disputed or divested in eject- 
ment 2 Wash.. [Va.J 114, 115; Sdioales & L. 
67-70; 1 Pow. Carr. 532; Md. [1 Har. & McH.] 
67, 161, 187; 1 Hayw. [N. C] 356. The last 
case is an adjudication precisely in point. 
The general rule of law is that extrinsic 
testimony shall not be received to destroy a 
grant or deed. 1 Hayw. [N. C] 359; 2 Day, 45; 
2 Johns. 84, 221; 3 Johns. 422; 4 Johns. 163; 
Md. G7, 162, 187, 190, 308. 309, 555; 3 Tenn R. 
474; Roberts, Fraud. Conv. 1-90, 119, 120; 2 P. 
Wms. 203; 2 W. Bl. 1249; 1 Johns. 139; 2 
Call, 310; 2 Pow. Carr. 7; Peake, Ev. 112; 

1 Caines, Cas. 493; 2 Johns. 37; 1 Hayw. 
[N. C.} 107, 378, note; Hardin, 307; 8 Term 
R. 379; 5 East, 138, 139; 2 W. Bl. 1250; 2 
Wash. [Va.] 201; 2 Johns. 603; 1 Johns. 571; 

2 Hen. & M. 621; 2 Dall. 171; 1 Dall. 19, 
193, 42G; 1 Hen. & M. 306. The case before 
the court falls within none of the exceptions 
to the general rule as laid down in 1 Ponbl. 
122, note; and this general rule excludes 
the testimony now proposed to impeach the 
grant to Sevier. There is a clear distinction 
to be found in all the books, between acts 
which are absolutely void and such as are 
only voidable. It is illusti-ated in Whelp- 
dale's Case, 5 Coke, 119, and in Bac. Abr. tit 
"Void and Voidable." In England the king's 
grants shall be construed to take effect, if 
by any legal means they can, and always 
favorably for the subject Wils, 78; 17 Vin. 
Abr. 151; 5 Law Rep. 6; 3 Law Rep. 56, 167; 
10 Law Rep. 56, 67; 11 Law Rep. 116; 5 
Mod. 301; 8 Law Rep. Ill, 112. 

The authorities adduced by the plaintifiE's 
counsel showing that instruments referred to 
in deeds may be received in evidence under 
certain limitations, we admit are correct. 
We have already spoken in answer to them. 
No instance, however, has ever occurred in 
courts of law where such evidence was re- 
ceived, with a view to destroy the validity of 
a deed, except in the cases referred to in 1 
Fonbl. 122, c. 2, § 8, note z, and under par- 
ticular statutes, as concerning fraudulent 
conveyances, gaming, etc. 
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From a full and correct view of all these 
eases, we conclude the general principle of 
law is that evidence dehors a grant cannot 
be received to impeach it; and consequent- 
ly that the evidence now sought to be intro- 
duced cannot be received. We have been 
told that courts of equity have not power to 
avoid a grant, and that no instance has ever 
occurred in an English court of equity. In 
answer to this assertion, we refer the court 
to 17 Vin. Abr. 119, pi. 22, and 1 Vern. 270, 
370, 390, where the reverse of this proposi- 
tion is expressly laid down; we also refer 
to the practice of every state in America 
where there is a court of equity. It is par- 
ticularly insisted on that our courts of equity 
have no such power, whatever might be the 
case in England- In that country the juris- 
diction of the court of equity has been con- 
tinually increasing; this cannot, say our op- 
ponents, be the case here, because Act 17S2, 
c. 11, establishing our courts of equity, has 
limited its powers to the cases of which such 
courts had cognizance previously to the Eev- 
olution. This reasoning is by no means ad- 
mitted. The second section of the act pro- 
vides that the court of equity shall possess 
such powers "as are properly and rightfully 
incident to such a court." Law, as well as 
equity, finds its limits in principle, and not 
in precedent. The latter is only evidence of 
the former. Hardin, 464. 

For the sake of uniformity, to prevent mis- 
conception and misapplication of principle, 
we admit it is of much importance to the 
happiness of society that precedents should 
not hastily be departed from. It must not, 
however, be forgotten that there shall be no 
injury without a remedy; and in all eases 
which the fonns of law cannot reach, a 
court of equity must (1 Yes. Sr. 424), unless 
opposed by public policy or convenience. 
Hence it is essential to the veiy existence of 
a court of equity that as society progresses 
new species of injuries arise, and with it an 
increase of equitable precedents— not an in- 
crease of jurisdiction, which exists in prin- 
ciple, as we have before obsei-ved. The na- 
ture of things points out an equitable court, 
as the proper forum to impeach a grant. 
There parties can be apprised by their plead- 
ings of the nature of the complaint and de- 
fense; this cannot be done in ejectment under 
the general issue. All the books show, in 
ejectment, nothing is contemplated but legal 
title and boundai-y. The idea that a court of 
equity can only act in personam and not in 
I'em, is of very ancient date, and by no 
means comports with the powers possessed 
by such a court at this day, either in this 
country or in England. Almost half the 
cases in our courts are predicated on a dif- 
ferent idea. Our statutes (Act N. C. 1787, c. 
22, and Act Tenn. 1801, c. 6, § 4S) are ex- 
tensive in their operation on this ground. 

It has been str'enuously contended on the 
other side that whatever may be their fate, 
agreeably to the authorities^ yet the ninth 



section of the act of November, 1777 (chapter 
1), lets in the testimony contended for. Let 
us briefly examine whether this section has 
introduced any new principle into the law. 
It provides that every title etc., to land, etc., 
which shall not be obtained agreeably to the 
provisions of that act, or in fraud, evasion, or 
elusion of it, should be void. What were the 
provisions of this act is the first inquiry; first, 
to sell (Act 1777, c. 1, §§ 1, 2); secondly, that 
purchasers should be citizens, or should take 
an oath of allegiance (sections 1, 3, 4) ; third- 
ly, the mode of instituting a claim after pay- 
ment, by making an entry (section 5) ; fourth, 
that settlers should have a preference in pur- 
chasing; fifth, a remedy to settle all dis- 
putes by caveat (sections 5-7) ; sixth, method 
to be observed in making surveys, grants, 
security for the good behavior of the offi- 
cer's employed, etc. (sections 10-16, 18, 19). 
This act had obviously in view two primaiy 
objects: security to the state, and security 
for the rights of individuals. How did the 
legislatm-e provide for the first? It is an- 
swered by requiring an oath of office, with 
bond and good security from its officers. Sec- 
tion 14. In further confirmation of this 
idea, and that it was the uniform practice of 
the government of North Carolina to hold 
their officers responsible, we refer to the acts 
(Act 1783, c. 2, § 13; Act 1793, c. 23, § 1) re- 
quiring entry takers to give bond once in 
two years, or their offices should be vacated 
(section 4), and to return a list of entries 
once a year to the comptroller of the treas- 
ury, for which they were to be held accounta- 
ble. Act 1794, c. 17, § 2, complains that en- 
try takers had permitted entries to be made 
without paying the purchase-money, there- 
fore section 2 forbids the enti-y takers to re- 
ceive any money in future for entries there- 
after to be made, and that persons who shall 
make entries should pay the considei-ation 
immediately to the treasurer of the state. 
In Act 1795, c 17, entry takers were for- 
bidden to concern with entries made be- 
tween 1777 and 1795; that they should put 
the entry books into the hands of the respec- 
tive clerks of counties. Act 179G, c. 7, § 9, 
required entry takers to transmit periodi- 
cally lists of all entries made in their offleus 
to the treasurer of the state, from which he 
was enabled to bring enterers to account for 
the purchase-money. Thus we have a his- 
tory of the accountability of entry takers to 
the state. This view of the subject cleai-ly 
proves that the legislature discovered some 
of those officers had not accounted to the 
state for the moneys arising on the respec- 
tive entries made in their offices. Each entry 
taker was held accountable for every entry 
made in his office. Act 1777, c. 1, § 14: Act 
April, 1778, c. 3, § 6. Wlien land specula- 
tion was running high, on account of the in- 
flux of discontented Europeans, many of the 
entry takers of North Carolina were pre- 
vailed upon to suffer entries for large quan- 
tities of land to be made without payment of 
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the purchase-money; speculators were trust- 
-ed; of course many of them deceived and 
never paid a cent. "Was it ever supposed hy 
any person that tliese grants were void? 
This happened in North Carolina about the 
year 1795. Is there a lawyer at the bar, 
either in North Carolina or this state, who 
■ever supposed the state could resume these 
lands after being granted? No, not one, we 
will venture to say. Can the gentlemen on 
the other side show the smallest intimation 
by the legislature of North Carolina that it 
■considered grants for lands not paid for void? 
When its own acts show a conviction that 
■entry takers had failed to account, is it not 
natural to suppose it would in some of these 
acts have declared grants thus obtained 
void, if it thought so? It never did, nor bj 
any act of its government were these lands 
resumed. In the act of October, 1784 (chap- 
ter 19, § 3), the receipt of counterfeit certifi- 
■cates is complained of, but no declaration 
that grants should be void after going out 
■of the office. How far the legislature might 
SO whilst the property remained in the hands 
■of the person committing the fraud, we will 
not undertake to say. But we deny that 
North Carolina had any power to nullify a 
Smnt against innocent subsequent purchas- 
ers as our clients are; this point is so 
-clear that we will not insult the understand- 
ing, nor impose on the patience of the court,' 
by an attempt to argue it, A law book can 
scarcely be opened but you see the recogni- 
tion of this principle. Fletcher v. Peck, 6 
•Cranch [10 U. S.] S7. 

After the year 1795, when the state had 
been very much injured by the insolvency 
of some of its entry takei*s, it became still 
more cautious as appears from subsequent 
acts. In November, 1795 (Act 1795, c. 17, §§ 
1, 3), it is provided, if entries be not paid 
for within six months, the claims shall lapse- 
or be foi-feited; the time for payment was 
occasionally enlarged as the legislature 
thought just. Act 1796, c. 7, § 7; Act 1800, 
-e. 7; Act 1801, c. 2, § 3; Act 1802, c. 9; Act 
1803, c. 14. As early as November, ViQi 
(chapter 17), North Carolina determined not 
to issue any grants to individuals on entries 
after that time without a receipt from the 
■chief officer of the state (the treasurer) that 
the money was paid. The act of 1798 (chap- 
ter 4, §§ 1, 2), provided a method by which 
proofs should be made respecting the pay- 
ment of the consideration in other cases. 

The state has appointed its own officers for 
the purpose of perfecting titles; it has taken 
^hat security was thought proper for their 
good conduct as it respected itself, and as it 
might respect the citizens at large. Our 
clients had nothing to do with their appoint- 
ment, nor any control over them; therefore, 
what could be more cruel and unjust than 
that they should be affected by the conduct 
of those officers; it is opposed to every idea 
■of national faith, honor, and consistency. 
We- hold. it to be a self-evident truth that a 
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state cannot disavow its own act (or the act 
of its officer which is the same thing) to the 
prejudice of a third person relying on the 
ordinary legal evidences of titles. It is a 
maxim of ecLuity and of reason, in a dispute 
between two persons who are equally inno- 
cent, that he who trusts most shall suffer 
most. This view of the subject leads us to 
believe" that wherever the state has made a 
grant, the law presumes that it is just and 
legal; that in disputes between man and 
man if will not permit any evidence to be 
received to overturn this presumption, which 
it considers as highly beneficial in preserv- 
ing the order, peace, and happiness of society. 
Fraud is odious in law and never presumed. 
From this part of the argument, we may 
fairly conclude that it could not have been 
the intention of the legislature in passing 
the ninth section of the act of November, 
1777 (chapter 1), to make grants void when 
coming collaterally into view, on the ground 
of any act which would affect the state. 

Our next inquiiy is, how far the iiinth sec- 
tion will render grants void on. the ground 
of non-compliance with the provisions of the 
act, in relation to the rights of citizens. We 
have already examined whether the validity 
of grants can be affected by an infringement 
of the rights of the state in obtaining them. 
With a view to a correct construction in this 
respect, it may not be amiss to observe that 
at that time North Carolina had not any 
couii: of equity; and consequently we believe 
the only remedy designed to adjust disputes 
between individuals was a caveat, as pro- 
vided in the fifth, sixth, and seventh sections 
of the act. This remedy was intended to 
enable individuals to adjust their disputes 
before the emanation of a grant. It em- 
braced all cases, and ever has been consid- 
ered as an equitable proceeding. We there- 
fore conclude that the only case in which 
the ninth section could possibly operate 
agreeably to the intention of the legislature 
was where an individual had surteptitiously 
obtained a gi-ant before the expiration of 
the time allowed to caveat, which was three 
months, agreeably to the fifth section. Act 
April, 1779, c. 6, §§ 2-4; Act 1783, c. 2, §§ 20. 
21; Act April, 1778, c. 3, § 4. After afford- 
ing this opportunity to contest, the legisla- 
ture presumed no citizen ought to be dis- 
satisfied, or have any further remedy. It is 
true since the revival of the court of equity 
the remedy by caveat has in most instances 
been considered as no bar to a suit in equitj^ 
This, however, results from the nature of 
equity; in cases respecting inheritance, one 
trial never has been considered as.conclusive 
in equity (2 Ves. 554), in addition to the un- 
foreseen grounds of complaint noticed in the 
acts of North Carolina (Act 1786, c. 20; Act 
1787, c. 23; Act 1796, cc. 7, 9). 

We have been told by the opposite counsel 
that the construction put on the expression 
"void" under the acts of 1786 (chapter 20) 
and 1787- (chapter 23), serves as a further 
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illustration of the doctrine they advocate. 
Laws made on the same subject, it is said, 
are to he considered together, and the same 
expression should have the same meaning 
annexed to it, though used in different acts; 
hence they conclude that the expression 
"void," used in these two acts, having been 
construed to mean absolutely void, that the 
expression "void" in the ninth section of Act 
Nov., 1777, c. 1, should bear the same mean- 
ing. We do not admit that the same ex- 
pression must bear the same meaning at all 
times; it depends on the context. Our rea- 
soning jn relation to the meaning of the 
ninth section of the act of 1777 renders it un- 
necessary that we should examine the ques- 
tion any further with that view; because we 
insist that, admitting the ninth section to 
have the meaning they contend, it does not 
nor ever was intended to apply to the prin- 
ciple which pervades these objections—the 
admission of testimony dehors a gi-ant. 

A few remarks will sufiace respecting the 
construction put on Act 17S6, c. 20, § 1, .and 
Act 1787, c. 23, § 1. In relation to the sinsrle 
point of the reception of an entry agaiuisi, a 
grant, it has been determined that the expres- 
sion "void," used in these acts, is to be con- 
strued "absolutely void." Further than this 
the state courts have refused to go. In this 
opinion there always was a division in the 
court, and no doubt can be entertained that 
the decision was not conformable to the prin- 
ciples of law. Vincent's Lessee v. Conrad, 4 
Am. Law J. 1. In further con-oboration of 
this idea, we have only to remark that it is 
directly opposed to the contemporaneous con- 
struction of those acts. 1 Hayw. [N. C] 259. 
North Carolina, by whose legislature these 
acts were passed, has uniformly to the pres- 
ent day, through the medium of its courts, 
refused to admit an entry, or any other ex- 
trinsic evidence, in opposition to a grant. 
Now, it is evident that the courts of one or 
the other of the states are wrong; and this 
court is at liberty to say what is the law in 
this respect. One thing is certain, that the 
admission of the entry with concomitant 
proofs in- evidence has been the parent of 
endless confusion and litigation ever since 
the decision took place. We have been told 
in argument by the other side, that the law 
as now settled in North Carolina pexTuits ex- 
trinsic e'i'idence to be pECered to do away the 
effect of a grant, and for this purpose 2 
Hayw. [N. C] 98, has been relied on. Gentle- 
men will not surely seriously affirm that such 
is the understanding of the courts at this 
day, or ever was; they cannot do it, for the 
practice is well known to be otherwise there. 
Nor does the decision referred to in any man- 
ner wan-ant the assertion made; the case 
decides no such thuig; it only decides the 
grant was void, having been made previous- 
ly to the Revolution, which is eox'rect, agreea- 
bly to Act 1776, c. 1, § 3. 

On the ground of fraud it has also been in- 
sisted, that the ease of Witherinton v. Me- 
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Donald, 1 Hen. & M. 306, shows it was the 
opinion of the court of appeals in Virginia 
that extrinsic testimony may be received 
against a grant. We have only to say that 
the decision does not settle the law as con- 
tended for; this point was not decided in. 
the case alluded to; it only refers to one in 
which the ease supposes the point of fraud 
had been determined, as affording a ground 
to impeach a grant. With that decision a 
majority of the court appear to be much 
dissatisfied; and, so far as anything can be 
collected from the case, it proves the reverse- 
of what is contended for. 

So much of the argument, on the part of the- 
plamtifif, as respects fraud and want of consid- 
eration, involved in the fom-th, fifth, sixth,.* 
seventh, eighth, ninth, and tenth objections,, 
we shall dismiss. 

The fourth and eighth objections contain oth- 
er views which we deem of sufficient considera- 
tion to merit an answer. The fom-th asserts 
that our grant was founded on county war- 
rants, which could not be appropriated where- 
they were. It is admitted that this grant cov- 
ers land within the limits assigned to John 
Ai-msti-ong's clahns under Act 1783, c. 2. The- 
proposition on the other side is that the war- 
rants or entries on which Sevier's gi-ant issued 
could not be granted within the limits origin- 
ally assigned for John Armstrong's claims;, 
that county warrants, which tbey insist ours 
are, could not be removed without the limits of 
the coxmty in which the enti'ies were made;, 
but if they could, the law did not authorize 
their appropriation, within John Armstrong's- 
bounds. Neither of these propositions is cor- 
rect. The whole weight of this part of the- 
argument rests on the construction of Act 
April, 1784, c.l4, § 7, Act Oct., 1784, c. 19, §.- 
6, and Act 1786, c. 2a, § 7. These were all the 
acts passed by the legislature of North Caroli- 
na respecting removals previously to the ces- 
sion. It win be recollected that North Caro- 
lina, by the cession act, reserved to itself the- 
power of completmg all claims to land which 
had originated previously to the cession of 
1789; hence some of the laws passed by that 
state, respecting the completion of these titles^ 
are considered as obligatory; and aU the land 
laws of that state, though passed since the ces- 
sion, are referred to by om- courts for the pur- 
pose of explanation. We will suppose some of 
the acts respecting lands passed previous to- 
the cession may be doubtful; the opinion ex- 
pressed hy North Carolina in her legislative- 
acts, on such pai-ts of the law, has been con- 
sidered good authority. 

With this preliminary view, we proceed to 
inquire for the meaning of the legislature, as 
expressed in Act April, 1784, e. 14, § 7; Act 
Oct., 1784, c. 19, § 6; Act 1786, c 20, § 7. 
Was it its intention that county entries, when 
lost by better claims, might be removed, first, 
without the county in which the entiy was. 
made; and granting the affirmative, whether- 
they could be removed within John Arm- 
strong's bounds. This part of the land law 
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will be considered under the impression of its 
.history, the acts of assembly and usage, all of 
■which we assert wiU support the affirmative of 
these propositions. North Carolina, at the 
commencement of the Revolution, deemed it 
proper to procure funds to carry on the war; 
she opened a laud office in each count}', ofEer- 
ing her lands for sale at fifty shillings per hun- 
dred acres. Act Nov., 1777, c. 1. In June, 
17S1 (chapter 7, § 7), she stopped the sale of 
her lands by shuttmg the entry offices. In 
April, 1783 (chapter 2), the county offices were 
again opened, except within the hmits de- 
signed for John Armstrong's daimSj and for 
these the act opened an office at Hillsborough. 
Section 14. We assert that when these offices 
were opened by this act, vi?;., those of the 
■counties and John Ai-mstrong's, the state price 
was the same in them all, ten pounds for every 
hundred acres. Our opponents assert that the 
price of ten pounds only applied to John Arm- 
strong's office; more of this hereafter. "We 
will proceed with our historical view of the 
subject. In AprU, 1784 (chapter 12, § 3), all 
the offices for lands in the western part of the 
state of North Carolina (now the state of Ten- 
nessee) were shut; and as to these lands, nev- 
er were opened again by North Carolina; aft- 
ev 1789, and making the cession to the United 
States, she had no power to do so. At the 
same session (April, 1784), when these west- 
ern offices were shut, the legislature passed an 
act to authorize removals. Chapter 4, § 7. Its 
words are, "and in case any entry shall be 
made for lands which have been previously 
granted or entered and located, the surveyor 
«hall, and he is hereby authorized to sm-vey 
the quantity on any vacant land in this state, 
whidi may be located and described by the 
person who made the entry, or any other per- 
son authorized for the purpose." 

The act of October, 1784 (chapter 19, § 6), 
provides "that if any person or persons shall 
bave, by virtue of the law commonly called the 
land law, now in force in this state, located his 
or their entry," etc., provides in substance the 
same as the last act The act of 1786 (chap- 
ter 20, § 7), it is admitted on all hands, has not 
much agency in this argument; it declares that 
surveys on warrants from John Armstrong's 
office which had been removed should be good 
and legal. The only idea that can be collected 
from this section is that the legislatm*e con- 
ceived it was doubtful whether the two acts 
of April and October, 1784, would cover the 
■case of removals in John Armstrong's office; 
and is evincive that these acts were never in- 
tended to apply to John Armstrong's office 
alone, as has been insisted on the other side. 
If so, the legislature must have Imown it, be-' 
ing but two years aftei*wards; and represen- 
tatives who legislate are presumed to know, 
not only the meaning of previous acts, but the 
general sense of society on those acts. Had 
they been sensible the acts of April and Octo- 
ber, 1784, applied pailieularly to John Arm- 
strong's claims, would they have conceived it 
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necessary to pass the act of 1786, particularly 
to remove doubts respecting those claims? 

One thing is too evident to admit of much ar- 
gument, that the words of the two acts of 
, AprU and October, 1784, embrace all land 
■ claims, as well one kind as another. Some 
I are of opinion that the first of these two acts 
opei-ated in cases respecting entries thereafter 
to be made; the other, an extension of the 
principle of the first to all entries which had 
j been previously made. Between the two acts, 
no rational doubt can exist that all dahns are 
\ included, whether John Armstrong's, military, 
or county. The words are general, and why 
' should we seek to restrict their meaning? We 
shall be able to show there is no reason for 
i such restrictive interpretation. 
I With the counsel for th^ plahitiff, we admit 
the legislature designed to set aside a particu- 
lar ti-act of countiy for the satisfaction of the 
military claims and pre-emption settlers, etc., 
thereha; this is described in the seventh sec- 
tion of the act of 1783 (chapter 3), and that 
agreeably to this and the eighth section, those 
claims and no others were to be appropriated 
within those limits; agreeably to the case 
Goodloe's Heirs v. Wilson, if laid without those 
limits, under the laws of North Carolina, such 
grants would be void. We also admit that the 
country south of French Broad River and Hol- 
ston was set aside as Indian himting groimd, 
and appropriations of any kind forbidden there- 
in. Act April, 1778, c. 3, § 5; Act 1783, c. 2, 
§ 5. But we say that the balance of the state 
of North Carolina (including now this state), 
agreeably to these two acts of April, 1784 
(chapter 14, § 7), and October, 1784 (chapter 
19, § 6), was equally open to appropriation, 
without regard to county or John Armstrong's 
bounds. It is asked, why should the military 
tract and Indian hunting ground be excluded 
from general appropriation? It is replied, be- 
cause the acts respecting these portions of 
country negatived the idea of any others enter- 
ing or appropriating lands therein; these pro- 
visions have no connection with the general 
law, or that respecting the county and John 
Armstrong's office. Act 1783, c 3, §§ 2, 3. 

The acts respecting tlie military and Indian 
lands had only passed about a year before the 
first of the two respecting removals; compel 
1 satlon to the officers and soldiers of the Kevo- 
i lution, and the rights of the Indians, were im- 
portant objects to the state. Very few of the 
officers and soldiers had located then: lands in 
April or October, 1784; and it was of the last 
consequence to the public that the Indians 
should be protected in their hunting gi-ounds. 
If there were no negative words in the acts re- 
specting the military and Indian lands, it Is 
dear the legislature did not intend by its acts 
of April, 1784 (chapter 14, § 7), and October, 
1784 (chapter 19, § 6), to authorize individuals 
to appropriate lands within those tracts or por- 
tions of country by removal. 

Is there any reason that can be advanced 
why any other parts of the country should be 
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excluded from appropriation by removal or the 
opei-ation of tliese two sections? The first ex- 
pressly says, that in case of loss by better 
claims, the enterei-s may remove to any other 
vacant land within the state. Our opponents 
say the state received a higher price for John 
Armstrong's lands than those entered in the 
counties. This is a point on which much sti-ess 
has been laid,* we will therefore proceed to 
examine it. It is clear the legislatm-e, by the 
act of 1783 (chapter 2), designed to include in 
the provisions of that act county claims, as 
well as those in John Armstrong's office or her 
western lands. When the legislatm-e designed 
by that act to confine a regulation to John 
Armstrong's office, it was so expressed, other- 
wise the enactments are general, of which de- 
nomination is the price of land. Section 10. 
To show this, we will examine every section 
of the act. Without exhausting the patience 
of the com-t, we have only to observe that the 
caption is genei-al, the preamble is equally so; 
the second section revives the county offices 
wJiich had been shut; the language of the 
third section is, "that the western boundary be 
enlarged," etc., describing this extension. The 
fourth, fifth, sixth, seventh, and eighth sec- 
tions respect Indian lands; the ninth section 
is confined to John Armstrong's office. The 
tenth section respects the price of lands. Is it 
confined to JohnAi-mstrong's lands? Its words 
are, ''every person, before he shall be entitled 
to enter a claim for any of the said lauds"; 
what lands, is the question. We say any 
lands in the state entered in any office. See 
Caption, §§ 1, 2, and first part of section 3. 

Thus it already appears that the price of 
lands in North Carolina, not only in the 
county but John Armstrong's office, was 
ten pounds per hundred; the price of lands 
before that time was fifty shillings. This 
every man knows who entered lands in 
those days. Ask all our old settlers, and 
they will tell you this. Gentlemen on the 
other side tell us ours are county warrants; 
if so, we would ask them to tell us whether 
they were at fifty shillings or ten pounds; 
the first was the price of county lands till 
June, 1781, when those offices were shut, 
and raised to ten pounds by the act of 1783, 
when the second section of the act opened 
them again. We have another remark to 
make on this part of the ease, that fifty 
shillings in 1777 and 1778 was of more in- 
trinsic value than ten pounds in certificates, 
etc., in 1783. Certificates might then be 
purchased for an eighth and a tenth; it was 
their common price. So that the state re- 
ceived a better price for the lands sold pre- 
vious to 1781 than after it opened its offices 
in 1784. Money had vastly depreciated in 
the course of the Revolution, and certificates 
so plenty as to be worth almost nothing. 
The idea of difference of price, so much in- 
sisted on, therefore vanishes. We find that 
the state, until the offices were shut in 1781, 
made no difference in the price of its lands; 
nor did it on opening the offices in 1783; the 
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price was all the same in the counties as 
well as John Armstrong's office; it wa^. 
raised, to be sure, from fifty shillings to ten 
pounds. In the session of April and May, 
1784, when it authorized removals, there- 
was no entry office for western lands; all 
the entries that ever were made for lands 
in this country were then in existence, and 
no more were permitted. In this state of 
things was there any possible reason why 
removals should be confined to counties, or 
John Armstrong's bounds kept free, or ex- 
cluded from the general words of Act April, 
1784, e. 14, § 7, and Act Oct 1784, c. 19, § 6? 
Claimants in Armstrong's office were on 
an equal footing with those in the counti-y; 
vphen their money was paid they made en- 
tries, and thus had an opportunity of mak- 
ing at once a choice. If lost by better 
claims, they should be on the same footing 
as to removals; that is, anywhere in the 
state where they could find vacant land, ex- 
cept within the military and Indian lands. 

In dismissing this inquiry into the mean- 
ing of the act of 1783 (chapter 2), we have 
only to observe that the court will perceive 
that the ninth, fourteenth, and twenty- 
fourth sections of the act are confined to J. 
Armsti-ong's claims; the balance of the act 
is general. See section 22. Why should 
boundary make any difference? No reason 
can be seen why John Armstrong's bounds 
should be exempted from removals; the 
price, we have seen, was the same in all 
parts of the state. If any doubt could rer 
main on this point the act of North Carolina 
of 1790 (chapter 14, Caption, and section 2) 
places it out of dispute. This act expressly 
refers to and repeals part of the act of 1783 
(chapter 2), reducing the price of lands from 
ten pounds to thirty shillings. At this time 
North Carolina had not a foot of land in the 
limits which were assigned to John Arm- 
strong's office. 

That part of the plaintiff's argument re- 
specting removals which confines them to 
the limits of the county in which the entries 
were made is refuted by the opinion of the 
legislature of North Carolina, as expressed 
in its act of 1794 (chapter 17, § 3). This sec- 
tion enacts that in future warrants shall 
not be removed out of the county. The act 
had no obligatory force here, having been 
made since the cession; but it is a legisla- 
tive construction of the acts of April, 1784 
(chapter 14, § 6), and October, 1784 (chapter 
19, § 7), the force and obligation of which 
are common to both states. 

In this construction of the acts respecting 
removals, we are further opposed by the 
plaintiff's counsel calling to their aid the 
doctrine of refunding purchase-money in 
case of loss by better claims. The acts of 
November, 1777 (chapter 1, § 6) and April, 
1778 (chapter 3, §§ 2, 5), are referred to. 
The principle of these acts is contained In 
the second section of the act of 1778; it pro- 
vides that if on survey it shall appear that 
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part of the entry be lost by an older or bet- 
ter claim, the entry taker shall refund in 
proportion to the part lost We are told 
that this is the only provision for county 
claims, and that removals were intended 
solely for John Armstrong's claims. We 
have already at length examined this point; 
some other and further views will be taken 
of it The acts of April, 1784 (chapter 14, 
§ 7), and October, 1784 (chapter 19, § 6), in 
this respect are cumulative. Camp. 214; 2 
Hayw. [N. 0.] 227, 228; 2 Oranch, 389. This 
idea is confirmed by the legislative opinion 
of North Carolina (Act 1794, c. 17, § 3). The 
proviso to the fifth section of the act of 
North Carolina of 1791 (chapter 21) is in fur- 
ther confirmation of this idea. That act 
provides a method by which entry takers 
should proceed in refunding money where 
part of tracts has been lost, agreeably to 
the principle laid down in the act of April, 
1778 (chapter 3, § 2). The proviso excludes 
the ceded territory (this country) from the 
operation of the act Not only from the 
fact of North Carolina having parted with 
all interest in the lands of this country (Act 
1789, c. 3), but from this proviso we must 
be convinced that the state would never 
agree to refund money for lands lost by bet- 
ter claims here. Nor has it ever been eon- 
tended that entries from that state could be 
removed to this since the" cession; and vice 
versa. 

Should any doubt remain that the power 
of removal given by the act of 1784 is mere- 
ly cumulative, the opinion of the legislature 
of North Carolina thereon, as expressed In' 
the act of 1793 (chapter 23, § 5), is decisive. 
These are the express words: "That it shall 
not be lawful for any person making an en- 
try of land to withdraw the same, but all 
entiunce moneys shall be paid by the re- 
spective entry takers into the public treas- 
ury; and in case of deficiencies when the 
laud entei-ed shall be surveyed, the persons 
entering may avail tliemselves of the mode 
of relief already pointed out by law"; that 
is, by removal. The cession act of North 
Carolina of 1789 (2d Ed., c. 3, § 1) has 
been relied upon. It is asserted that ad- 
mitting the acts of April and October, 1784, 
authorize removals, the cession act repeals 
them. We admit that so far as any of the 
provisions of the cession act are contrary to 
those of pr'or date, those acts are repealed; 
but we insist there is nothing in the cession 
act that countenances the idea contended 
for on the other side. This act, after pro- 
viding for the removal of military and John 
Armstrong's claims, particularly has this 
clause; "And where entries have been made 
agreeably to law, and titles under them not 
perfected by grant or otherwise, then and in 
that case the governor for the time being 
shall, and he is hereby required to, perfect 
from time to time such titles in such man- 
ner as if this act had never been passed; 
and that all entries made by, or grants made 



to, all and every person and persons what- 
soever, agreeably to law, and within the 
limits hereby intended to be ceded to the 
United States, shall have the same force 
and effect as if such cession had not been 
made." The eighth condition of the same 
act provides that the laws of North Carolina 
shall continue in force. Before the cession 
the titles might be perfected by removal; 
so it remained afterwards; no alteration 
was made by the cession act in this respect. 

In concluding this argument we have to 
observe that if doubts existed respecting 
these statutes, usage is on our side. On the 
eastern side of Cumberland Mountains, in 
this state, there are few other grants, ex- 
cept such as are founded on removed county 
warrants. There is scarcely a claim in 
Granger, Claiborne, Campbell, Anderson, 
Roane, Knox, Blount, Sevier, Cock, and Jef- 
ferson counties but is founded on these re- 
moved county warrants; with safety we 
<;an aflarm two thirds in these counties are 
of that kind. In North Carolina claims of 
this nature are innumerable; shall they at 
this day be overturned? 

In addition to the reasons we have offered 
to the court, it must not be forgotten that 
the same question respecting removals has 
been decided by the state courts more than 
once. In the case of Cocke v. Dotson, in 
the superior court of Hamilton district, this 
question occurred, and on the principles we 
contend for, received the same determina- 
tion. 1 Overt 169, 323. 
- The tenth objection refutes itself. The 
date of the letter from Sevier to the secre- 
tary of North Carolina is subsequent to the 
date of the grant, and its contents r&Iate to 
other matters. 

OPINION OP THE COURT. Viewing the 
'manner in which the consideration is usually 
expressed in grants, we are of opinion that 
the consideration of ten pounds is sufficiently 
intelligible. There are usually but three kinds 
of consideration— fifty shillings, ten pounds, 
and military. It will not admit of being con- 
strued as founded on the first and last of 
these claims; it must of necessity be the sec- 
ond; on this ground the grant cannot be re- 
jected. 

We are of opinion that the plat annexed to 
the grant is not an essential part of it; if re- 
cm'red to it must be for the pm-pose of ex- 
planation, and not to destroy its validity. So 
it is in relation to the eases read by the plain- 
tiff's counsel; they relate to papers referred 
to in a deed or instrument of writing. In con- 
sidering the papers thus referred to as part 
of the instrument, the com-t goes on the idea 
of supporting the existence of the deed. Here 
we are asked to permit parol and extrinsic tes- 
timony with a view of destroying the exist- 
ence of a grant. This, consistently with the 
principles of law, cannot be done. Once for 
all, we -wish to be understood that no kind 
of evidence can be received to impeach the 
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validity of a state grant except an entiy. 
And per TODD, Circuit Justice: If this 
point -svere res integra, I should be strongly 
inclined to think an enti-y could not be receiv- 
ed in evidence in ejectment, under the acts of 
1796 (chapter 20) and 1787 (chapter 23). 

BY THE COURT. The general principle 
of law is that evidence dehors cannot be re- 
ceived to impeach the validity of a grant. 
The exceptions to this rule are collected in 1 
FonbL 122, c. 2, § 8, in notes. The gx-ound of 
these exceptions arise from acts which are 
contra bonos mores, malmn in se, or malum 
prohibitum. 

None of the objections taken by the plain- 
tiff fall within the exceptions; the geneml 
rule of law must apply. It was understood 
that the practice of admitting an entry in 
evidence in ejectment originated in the con- 
struction of the acts of 1786 and 1787. The 
decision at Jonesborough in the year 1798 
(Russell's Rep. v. Blair) was founded on the 
ninth section of the act of 1777 (chapter 1). 
The decision, however, waa strenuously ar- 
raigned, which produced an abandonment of 
the ground on which it took place, and that 
furnished by the acts of 1786 and 1787 taken 
in its stead. See 1 Overt. 419. This principle 
having obtained in practice, the court was 
not inclined to disturb it, whatever ideas 
might be entertained respecting the true con- 
struction of those acts. In questions arising 
under the land laws, the comrt was infoi-med 
that it was the only exception to the general 
rule of law which had obtained in the state 
courts. No such principle had been estab- 
lished in any state where there were courts 
of equity, and we think no other exception 
should prevail. In the procurement of land 
titles the law requires many things to be done 
by its oflacers which are directory. To im- 
peach the validity of gi-ants on the ground of 
non-compliance with these parts of the law 
would be attended with great public incon- 
venience. See 1 Burrows, 447. The state has 
intrusted certain officers of government, and 
the law presumes, as it respects point§ of reg- 
ularity, that what they have done was author- 
ized and correct, as the acts of sui-veyors, 
chain carriers, markers, etc. We take a dis- 
tinction between an entire want of authority 
in the ofScers issuing a grant, and whether it 
were regularly done. Where limits are assign- 
edfor the appropriation of particular species of 
claims, as the military lands and other kinds 
of claims are granted, such grants are merely 
void, as m the case referred to at the bar. 
(Hughes, 39, 203.) There would be an entire 
lack of autliority to grant such lands. So of 
the lands set apart for the use of the In- 
dians. It would be of very mischievous con- 
sequence to society if the propriety of issuing 
grants could be inquired into on the ground 
of irregularity. There is a sound distinction 
in law between acts which are absolutely 
void and such as are only voidable. On gen- 
eral principles grants are not void on the 
ground of fraud or irregularity in obtaining 
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them, but voidable by those who are injured. 
The English authorities show there are two 
kinds of grants. One made on the suggestion 
or surmise of the person applying for a grant; 
in this case the suggestions are stated by way 
of recital; the other kind, made on the king's 
own knowledge, and contains his affirmation 
sunply. The grant objected to is of the lat- 
ter kind, which cannot be defeated by any ex- 
trinsic testimony. The eouit cannot inquire 
whether the consideration were paid or not, 
the deputy surveyor duly authorized, or 
whether the Imes of the tract be too long. 
The statutes of North Carolina relative to 
the appropriation of lands must be construed 
pari materia. Defects and doubtful points 
arising out of one act may be supplied and ex- 
plained by clauses in the same or other acts. 
The act of 1783 (chapter 2) seems to have been 
correctly considered by the defendant's coun- 
sel. In general this act is not insulated in its 
provisions; it revives and amends the laws re- 
specting county offices; in addition opens 
John Ai-mstrong's for the sale of the western 
lands at the same price paid for lands in the 
county offices. We cannot perceive that the 
ninth section of the act of November, 1777, 
(chapter 1), affects the case any way. 

The court deems it unimportant to inquire 
whether the two acts of April and October, 
1784, respecting removals, be intended in the 
one case to operate in future and the other in 
the past tense. These clauses are general in 
their operation, and not confined to any spe- 
cies of land claims. Taking the whole of the 
land laws of North Carolina into view, it ap- 
pears to have been the intention of the legis- 
lature that claimants should get other va- 
cant land in lieu of what might be taken by 
better claims, or that they should receive a 
pecuniary compensation for the part lost. 
Nor does it appear to us that the acts of 
April, 1784 (chapter 14, § 7), and October, 
1784 (chapter 19, § 7), repealed the act of 
April, 1778 (chapter 3, § 2), which directed the 
entry takers to refund in case of loss; the 
latter acts were cumulative. If the usual 
rules of construction left this point doubtful, 
the act of North Carolina, 1793 (chapter 23, § 
5), would remove every difficulty on this 
ground. 

What would be the situation of things if re- 
movals were not permitted? Enterers of 
lands in the counties of Washington, Sullivan 
and Greene would be without remedy. The 
proviso to the fifth section of the act of North 
Carolina of 1791 (chapter 21) expressly says 
that moneys shall not be refunded, agreeably 
to the act of April, 1778 (chapter 3, § 2), for 
lost lands in the ceded territory, now the 
state of Tennessee, Besides, the act of North 
Carolina of 1793 (chapter 2) puts an end to 
refunding in case of loss, and leaves ui force 
the remedy by removal alone. 

A court of equity is the proper tribunal for 
avoiding a grant; there the parties are ap- 
prised by the pleadings of the nature of the 
complaint and defense, and come prepared to 
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the contest. In ejectment legal title and 
Taoundary only come in question. The case 
of Witherinston v. McDonald, 1 Hen. & M. 
-307, is a solitary case, without authority. Nor 
^id the judges of the court of appeals in Vir- 
ginia, in reviewing this case, appear to he sat- 
isfied with it. The ease then before the court 
-did not make it necessary to give a decisive 
opinion on it; but considering what dropped 
from the court Incidentally, it i^ plainly to 
be inferred that a majority of the judges did 
not thint it was law. In North Carolina it 
appears the courts wUl not receive extrinsic 
testimony to impeach a grant This practice 
Is founded on the general principle of law, 
:and we are not inclined to go any fm-ther 
than the practice of the state in furnishing 
exceptions to this general rule. 

Contemporaneous expositions of the land 
laws are certainly most to be relied on. In 
the course of the argument we wished to be 
satisfied whether county warrants could be 
appropriated withUx John Armstrong's limits, 
we are satisfied on this grouua that they can, 
not only from considering the whole of the 
land laws together, but the usage and prac- 
tice in North Carolina in gi-anting lands is 
<;orroborative of this idea. 

It is objected the state of North Carolina 
Kjould not issue a grant for more than five 
thousand acres, and the third section of the 
.act of November, 1777 (chapter 1), and Act 
1783, c 2, § 9, have been referred to in sup- 
port of this objection. These statutes are 
■directory as to the quantities to be entered. 
The act of April, 1784 (chapter 19, ^ 3), is a 
.genei-al law, and not confined to swamp 
Linds; its language is general, and we see no 
reason why a restrictive interpretation should 
ta!%e place. After removal and consolidation 
•of entries the third section does not limit ^he 
quantity to be surveyed in one entire traiit. 
The act being posterior in date to those di- 
recting the quantities to be entered in the re- 
.epective offices, and taking into view the prac- 
tical interpretation of this section bv the 
■state of North Carolina, we are of opinion the 
grant is not void on this ground. 

And per M'NAIRY, District Judge. In- 
•dependent of this act, he should be inclined 
to think the grant would not be void. The 
Acts of April and October, 17S4, which au- 
thorize removals, contain no negative words 
respecting consolidation; if a man has pur- 
KJhased several entries which would have been 
lost by better claims, and is under a neces- 
sity of removing, no reason can be seen 
why he may not survey such removed claims 
4idjoining each other; the law does not for- 
bid this; different gi-ants may issue to the 
«ame person for the lands thus adjoining; 
the effect is the same as if only one grant 
had issued; for if the same man can appro- 
priate to himself a body of adjacent land 
Ijy different entries and different grants, it 
•amounts to the same thing in substance as 
if but one grant had issued; the land appro- 
priated by the same individual is precisely 
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the same, whether conveyed by one or many 
grants. At best it can only be matter of 
form, and for this to avoid a grant would be 
absurd. 

PER CURIAM. The cession act leaves 
things as to perfecting land titles precisely 
as they were before its passage. In doubt- 
ful cases usage may be safely recurred to, in 
order to ascertain the meaning of the legis- 
lature. Of such force and importance has 
this prhQCiple been considered that the su- 
preme court of the United States, in a case 
which came up from the state of Pennsyl- 
vajaia, adhered to practice or precedent, 
though contrary to their understanding of 
the law. 

And per M'NAIRY, District Judge. Where 
statutes declare that proceedings shall be 
void, he was inclined to think they should 
be considered absolutely void either in law 
or equity. The acts of 17SG (chapter 20) and 
1787 (chapter 23) enact that when grants 
shall be obtained on younger entries to the 
prejudice of older ones, such grants shall be 
void and utterly of no effect. The circum- 
stances disclosing the avoidance, he was of 
opinion, might be shown in a court of law as 
well as in equity, in the single case of an 
older entry under these two statutes. 

The grant to Sevier was read; the coun- 
sel for the plaintiff excepted to the opinion 
of the court on the ground of the first ten 
objections, and prayed a writ of error to re- 
move the cause to the supreme coun: of the 
United States. 
j Verdict for the defendants. 

! [NOTE. This cause was subsequently car- 
! ried to the supreme court on writ of error, when 
t the judgment of this court was reversed. 9 
' Cranch (13 U. S.) 87. The cause was agam 
1 heard on the subject as to the admissibilty of 
duplicate warrants and of entry taker's hooks 
to prove forgery. In that case there was judg- 
ment for defendants. Case No. ll,2ol. But 
on writ of error to the supreme court the judg- 
ment was reversed. 5 Wheat. (IS U. S.) 293.] 
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POLK V. ROBERTSON et al. 

[1 Brunner, Col. Cas. 103; i 1 Overt. 456.] 

Circuit Court, D. Tennessee. June, 1809. 

Pkactioe— Admis3:on of Wuittex Testimont — 

BOUKDAltlEo— AbMISSIOX OP PARTIES 

AS Evidence. 

1. "Written testimony to which objection has 
been made should be handed to the court for in- 
spection, without being read, for a determination 
of its admissibility. 

2. The admissions of parties are competent 
evidence to the establishment of boundaries, but 
are not competent to determine the law applica- 
ble thereto. 

Ejectment; plea not guilty, and issue. 
The plaintiff produced the oldest grant for 
five thousand acres of land, dated about the 

1 [Reported by Albert Brunner, Esq., and here 
reprinted by permission.] 
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year 1786, lying on the head waters of Rich- 
land creek, beginning at John Nelson's south- 
east corner (of grant No. 1,120), thence north 
one thousand two hundred and fifty poles, 
east six hundred and forty poles, south and 
west to the beginning, in an oblong. John 
Nelson's grant was read, which calls to begin 
about three and a half miles nearly north 
from the mouth of Robertson's creek, lying 
on the head waters of Richland and Robert- 
son's creeks. It was proved that these lands, 
with other adjoining tracts, had been dili- 
gently searched after previous to the opening 
of the office, in August, 1807, and could not 
be found, and therefore were not placed on 
the general plan contemplated by the sixth 
section of the act of 1806 (chapter 1). it was 
admitted that the defendants made their en- 
try after the opening of the land office in that 
year, and obtained a grant before any cor- 
ners or line of Polk's tract, or the others ad- 
joining, could be found, which was in the 
year 1S08. 

In order to prove the southeast corner of 
Nelson's tract, copies of two other grants to 
Nelson of five thousand acres each, two to 
Mai'tin Armstrong, and one to John Arm- 
strong, all for five thousand acres each, were 
offered in evidence; this was objected to on 
the gi-ound that grants which were not called 
for either directly or indirectly by Polk, the 
plaintiff, could not be read, being irrelevant 
It was answered that a party had a right to 
read what records he thought proper as evi- 
dence, and the .jury would judge whether 
the evidence had any bearing on the question 
or not. 

TODD, Circuit Justice (M'NAIRY, District 
Judge, having an interest, did not sit). It is 
the duty of the court to see that the evidence 
is relevant, as much as it is. that it should 
be competent. When objections are made 
the court will exclude testimony upon either 
ground, when the incompetency or irrelevan- 
cy clearly appears. [Turner v. Feudall] 1 
Cranch [5 U. S.] 118. 

When objections are taken to written tes- 
timony it should be handed to the court for 
their inspection without reading, so that it 
may not have an effect upon the jury. [Levy 
v. Gadsby] 3 Cranch [7 U. S.] 186; [Burd v. 
Smith] 4 Dall. [4 U. S.] 88; 3 Bin. 329. 

Upon examination of the copies offered, 
TtlE COURT said it was proper to receive 
the evidence, as there was such a connection 
in the calls of the grants as tended to show 
the boundaries of the plaintiff's tract; the 
dispute was a matter of identity only, and 
the evidence was proper. Copies of these 
grants were then read, from which appeared 
the following references in the grants: First. 
John Armstrong's claim called to include the 
mouth of Robertson creek, and to adjoin Mar- 
tin Armstrong; this claim of Armstrong calls 
to adjoin another claim of his, and this last 
to adjoin Thomas Polk, the plaintiff. The sec- 
ond claim of John Nelson calls to begin at 
the southeast corner of his other tract John 
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Nelson's thu-d tract calls to begin at John. 
Armstrong's southwest corner, all of which; 
may be seen in the subjoined plat. Several- 
searches had been made for these tracts with- 
out effect; at length among a number of per- 
sons in search of them, Mr. Coffee and G. 
W. Campbell, Esq., found one of the corners- 
of John Armstrong's claim as they supposed, 
viz., at H. This corner was found by acci- 
dent. Upgn rimning north trees were found 
marked at G., having a small variation from 
the course and distance called for in the 
grant; continuing north a beech was found 
at A. on the side of a dry branch, as called" 
for in the grant. This tree also varied from 
a north course more than the first; the grant 
calls at A. for a beech marked E. H. R. W.,. 
and an elm. The proof was there was ani 
elm on the opposite side of the branch, but 
not marked for a corner at all. This beech 
was marked with the letters E. H. R. W., 
and also with W. C. There was no line 
marked east west or north from this place; 
there appeared an old line marked about 
twenty poles south of this place; none of the 
lines of Thomas Polk's tract were ever 
marked, nor corners made, except the sui>- 
posed one at A. 

Haywood, Dickinson-& Campbell, for plain- 
tiffs, submitted the evidence to the jury with- 
out argument considering it too plain to ad- 
mit of any. 

Grundy, White & Overton, argued for de- 
fendant: — 

First Upon the principle that the oldest 
grant holds the laud conclusively in a court 
of law, and that nothmg but questions re- 
specting boundary can occur, it was con- 
tended that the evidence offered by the plain- 
tiff did not establish the beech and elm as 
the southeast corner of John Nelson's first 
tract, and consequently the southwest of 
the plaintiff's. The claim of the plain- 
tiff ife not otherwise established than by- 
reference to Nelson's southeast corner. 
How is that ascertained? It is said by^ 
finding marks at H. G. and at this place^ 
There is no other proof. No person is pro- 
duced who made any of these marks, or saw 
them made. The survey of John Nelson's 
second tract, and John Armstrong's, were- 
made on the 11th and 12th of March, 178G. 
Ccl. Weekly was one of the persons along 
at the time the corners were made. Why is- 
he not produced? There are many reasons 
why the beech at A. is not the southeast cor- 
ner of Nelson's first tract called for by Polk. 
This place is called for in Nelson's grant, as- 
being about three and a half miles nearly 
north from the mouth of Robertson's creek- 
Mr. Coffee tells us it is more than three quar- 
ters of a mile east of a north course from the- 
mouth of that creek, and about four miles 
from thence. It cannot be the place; the- 
distance does not answer, and there is tt- 
great variation in the course. If a latitude- 
of three quarters of a mile be allowed to. the- 
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east or -west, any other greater distance may 
with equal propriety. The tract of which 
this is a corner (John Nelson's) calls for the 
head waters of Richland and Robertson's 
creeks. This supposed comer at A. is on 
the waters of Rock creek of Duck, another 
water course altogether, and is not mai-ked 
as a corner for the tract; a beech and elm 
is called for in the grant: the elm Is not 
marked at all, and stands on the opposite 
side of the branch, where it is not reasona- 
ble tb suppose a person would call for it for 
a corner. A tree called for as a corner was 
surely marked as one. Besides, the beech 
does, not answer the description. Though 

' marked as a corner for four tracts, it has 
more letters than are called for in the grant, 
viz., W. 0. The proof produced, so far from 
showing that this is the southwest comer of 
Polk's tract, shows that it cannot be. There 
was not a single corner made at B. C. nor 
D. nor any line marked anywhere, so as to 
assist in establishing this place. We admit 
that if the place at A. was clearly established 
as the comer of the tract, that other corners 
or lines of the tract not having been marked, 
would not destroy the claim; but that is far 
from being established. 

The English law differs from ours as it re- 
spects ejectments. There, a person may re- 
cover by showing a right of possession alone, 
jus intrandi, without any title deeds what- 
ever, 2 Bae. Abr tit. "Ejectment," A, D, 3; 
3 East. 355-358. . Here you must cover the 
possession by title, 2 Hayw. (N. G.) 11, 69, 
88, 98, 114, 157. 336. If it be necessary for 
the plaintiff to show a title, it must of course 
be such a one as conforms to the. principles 
of law. It must contain a description sufil- 
ciently special to give notice where the land 
is situated, so that other persons who might 
have desired .to appropriate vacant lands, 
could have an opportunity of knowing where 
it lay, and thus avoid being entrapped. Our 
law requh:es that grants and title papers 
should be registered.' What can that be for, 
except to give others who m^y be concerned 
to know, notice where land lies; and who can 
be more concerned to know, or more affected, 
than a subsequent enterer. Before the de- 
fendants made their entry this land could 

- not be found; it was not on the general plan, 
and it is manifest that the calls of the gi-ant 
of Polk and Nelson, to which it refei-s, never 
could enable a person to find the corner now 
.claimed- ' 

In this view of the subject it Is insisted 
that we are not bound to notice the calls of 
any claim, but Polk's and Nelson's, to which 
it refers. Nelson's does not call for any 
other claim; it is to begin about three and a 
half miles nearly north from the mouth of 
Robertson's creek. The corner A. is three 
quarters of a mile from that course; the 
marks there do not agree. It is said that 
John Armstrong's claim reduces everything 
to a certainty, and id certum est quod certum 
reddi potest. How. does this claim do it? By 



calling to include the mouth of Robertson's 
creek? It does not state in what part of the- 
five thousand acre tract it shall be included. 
Here, then, is a latitude of one thousand two- 
hundred and fifty poles to go on, nearly four- 
miles; the mouth of Robertson's creek might 
be anywhere within that limit, agreeably to- 
the grant. In looking for the tract after 
finding the mouth of Robertson's creek you 
would know that you were then within the- 
bounds of John Armstrong's five thousand 
acre tract of land, and you might know you 
were within two miles of some corner, or one- 
mile of some line; but you could nottell where, 
nor how to find them; this will not fix the cor- 
ners; going north you cannot find the comer 
A. by three quarters of a mile; if you did, it 
would not answer the description as to- 
marks; but the most decisive point of all,, 
that the grant would not give notice, is, that 
the corner when found is on the waters of 
Puck and not Elk, as called for in their 
grants; nineteen-twentieths of their land at 
least lying upon Rock creek of Duck. The- 
plaintiff might with as much propriety claim 
lands on Red river, one hundred miles north 
of this place. How could any subsequent lo- 
cator ever .suppose, under all these circum- 
stances, that the tree marked at A. was. 
Polk's southwest corner, supposing him to- 
have stumbled on it. for it must have been 
found by accident. The plaintiff's claim does 
not include a single acre of Robertson's 
creek, and but very little of Preston's creek 
of Elk. We are told the ridge dividing Duck 
and Elk is very flat and low at tiiis place, and 
consequently the surveyor and locator of the 
land might suppose they were on the waters- 
of Elk. We are also told that the line which 
is found marked in going south from A. 
shows that the surveyor was mnning souths 
, and consequently he might have traveled up> 
Rock creek. In traveling from Elk north, it 
might have been more difficult to tell when 
you passed the ridge, but not vice versa. In 
this country it will be recollected that a grant 
can be legally obtained without an entry -un- 
der the laws of North Carolina upon removal 
warrants. There was no record kept of the- 
survey, except in the secretary's office of 
North Carolina, and that has been deter- 
mined insufficient to afford even constructive 
notice. (It was so determined with respect 
to lands in the military boundary where an 
office was always open; but this decision did 
not extend to lands lying within John Arm- 
sti'ong's bounds. Hickman's Lessee v. Ward,. 
Nashville, Nov., 1804.) The plaintiff had no- 
entry; his grant then afforded us the only 
means of knowing the situation of his claim, 
and that alone was to govern our conduct i» 
entering. It should therefore surely contain 
as much certainty as an entry. But it was 
intended by law to contain more. Act 1777,. 
c. 1. §§ 5, 10. Certainty is what the law re- 
quires (Plow. 84, 202), and for want of this 
certainty, the reasons for requiring which we 
have stated, the grant is void. 
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The second ground we take is, that agreea- 
bly to the practice of this state, the younger 
grant can be given in evidence to defeat an 
K)lder one not obtained agreeably to law; on 
this last gi-ound then, no doubt can exist re- 
■specting the application of our argument, and 
that the plaintiff cannot recover. 

The plaintiff's counsel in reply stated that 
they understood the court as having already 
intimated an opinion, that the question here 
was a mere matter of boundary. As to the 
•doctrine of notice, or the notoriety of the calls 
of the grant, it is entirely out of the question 
in this action. If we establish this survey 
as having been made for the plaintiff, it is 
sufficient. All that we have to do is to sat- 
isfy the jury that these are our boundaries. 
But admitting that you can go into equitable 
<jircumstanees in a court of law, even on that 
gi'ound, Polk's grant is good. We admit 
that a title must be shown in this country. 
Our title is more than twenty years old; 
when the land was surveyed it was trouble- 
some times with the Indians: the country a 
wilderness, but little explored, and mistakes 
-almost unavoidable; and if no mistakes in 
grants can be overlooked, there is not one in 
a thousand that will stand. See 2 Bay, 539; 
2 Binn. 100; Hardin, 438; 2 Hayw. (N. C.) 
349; 3 Call, 242; 1 Hen. & M. 477; 2 Bay, 
515. Surveyors are public officers appointed 
by the public, not under the control of the 
cLaimants; and it would be highly unjust 
that their mistakes should prejudice persons 
whose lands they surveyed; and for this was 
■cited 1 Hayw. (N. C.) 100, 347, etc. 3 Call, 
419; [Bell's Lessee v. Levers] 4 Dall. [4 U. S.] 
210; [Chancellor v. Phillips] Id. 213; Taylor v. 
Brown, 5 Oraneh [9 tJ. S.] 234; 3 Binn. 30, 32. 
But we insist that if you were to search for 
the land the calls are sufficiently special. It 
is to be nearly north from the mouth of Rob- 
ertson's creek; go then to the mouth of the 
creek, and after going thx-ee and a half miles 
north, look about, and at three quarters of a 
mile's distance to tlie east you find the be- 
ginning; this is nearly north, and the claims 
of Martin Armstrong and John Armstrong 
prove it to be the place intended. Robert- 
son, one of the defendants, who was with 
the party who found the comer, said he be- 
lieved it was the corner of Polk, and told the 
plaintiff he would admit it, provided he 
would caveat him. 

Some dispute arose as to the amount of the 
testimony respecting Robertson's admissions 
or acknowledgments. 

PER CURIAM. Evidence of admissions 
<?an be received in questions of boundary, as 
well as in other eases, but they should be 
clear and unequivocal to have any effect It 
is always a suspicious kind of evidence, and 
the jury should be convinced that it was the 
intention of the party to admit a fact, being 
satisfied of its truth. In this case there does 
not appear to be a clear admission of the 
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fact, but the jury will judge of this. Ad- 
missions of law, or what the law is. have no 
effect in. a court of justice; they are never 
noticed. Admissions are evidence as to 
boundary. See 3 Johns. 223, 400; 2 Johns. 
120; 2 Dall. 94; 4 Hen. & M. 194; 2 Hayw. 
(N. 0.) 210, note; Hardin, 232; Camp. 3G7; 
4 Johns. 143; 2 Gould, Esp. N. P. 34. But 
not evidence as to title. See 6 Johns. 19. 

The whole question before the jury depends 
upon the identity of the survey, or boundaries 
of the plaintiff's land. If the jury believe 
from the testimony they have heard, that this 
is the place sui-veyed for the plaintiff, and 
granted to him, they will find for him, other- 
wise for the defendant. 

Verdict for the plaintifE. 
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POLK V. WINDBL et aL 

[Brunner, Col. Cas. 168; i 2 Overt 433.] 

Circuit Court D. Tennessee. June, 1817.2 

Grant— Effect of Noutu Carolin-a Act— Por- 
GEKT OF Land Wakkant — Proof— Entry under 
Grant— ADMissiBiLirr of Parol Evidence to 
Deny — Pkoddotion of Evidence — Gteneral, 
Rule, 

1. North Carolina had no power after the ces- 
sion act to issue grants for land iu territory 
ceded thereby, unless some incipient right pre- 
viously existed- It is therefore competent to 
inquire whether there was an entry previous 
to the cession, or whether the warrant was a 
forgery. 

2. Such evidence as would be competent on a 
scire facias by the state to repeal a grant or in 
equity, is receivable to prove forgery of a land 
warrant 

3. Parol evidence of the contents of entry 
takers books, which were lost, is inadmissible 
where abstracts of these books were made, and 
are in existence. 

4. The best evidence of which the nature of 
a thing is capable must be given, and no evidence 
will be received, when better evidence is in the 
party's possession or power. 

On the trial of this cause the plaintiff's 
counsel offered* in evidence forty copies of 
warrants having the same numbers " with 
those referred to in the grant to Sevier for 
twenty-five thousand acres, certified by the 
secretary of North Carolina to be the same 
warrants on which Sevier's grant issued. 
And also certified copies of other warrants 
of the same numbers, previously issued, some 
for the same, some for other quantities, up- 
on which grants issued to otuer persons, and 
previously to the date of Sevier's grant 

This evidence was offered for the pui-pose 
of showing that Sevier's grant had no legal 
foundation; not that it would directly prove 
it but furnish facts from which the juiy 
might draw such an inference, or that there 
never were any entries, and that the war- 
rants were forgeries. 



1 [Reported hy Albert Brunner, Esq., and hero 
reprinted by permission.] 

2 [Reversed in 9 Oraneh (13 U. S.) 87.] 
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This evidence was objected to on the 
ground that it was not the hest of which the 
nature of the case is susceptible; that as it 
was admitted on the other side that the entry 
taker's boolcs of Washington county, whilst 
a part of North Carolina, were lost, or no 
longer in existence, the nest best evidence 
was the production of the warrants which 
had been lodged in the secretary's office of 
North Carolina. If they could not be had, 
the next best evidence would be the inspec- 
tion of those warrants in the secretary's of- 
fice by some respectable man acquainted 
with the writing of the entry taker Carter. 
If the first could not be had, the latter might, 
and no reason is given why either is not 
produced. And because no pertinent infer- 
ence could be drawn from the evidence pro- 
posed, if received, it would tend only to mis- 
lead and inveigle the jury, and put to hazard 
the landed interest of the country, which 
ought to rest on certain, known, and fixed 
principles. The practice or manner in which 
the entry taker's office of Washington coun- 
ty was kept or conducted is well known. The 
court will take notice of that practice; and 
to show that practice, a certificate annexed 
to an abstract from the clerk of the board 
of commissioners of land claims for East 
Tennessee was referred to, from which it 
appeared that it had been the practice of the 
Washington entry taker's office to make a 
great many entries from the opening to the 
closing of the office, of the same numbers, 
a.nd that nothing can be collected from that 
source in relation to the genuineness of the 
warrants on which Sevier's grant issued. 

Before TODD, Circuit Justice, and M'- 
NAIRT, District Judge- 

TODD, Circuit Justice. The supreme court 
of the United States has determined that the 
state of North Carolina had no power, after 
the cession, to issue grants for lands within 
the ceded territory, unless where some in- 
cipient right previously existed. In this 
cause, then, it would be competent to inquire 
whether there was an entry previous to the 
cession, or whether the warrant was a for- 
gery. But this miist be ascertained by legal 
evidence; what would be competent evidence 
on a scire facias by the state to repeal a 
grant, or in equity, might be receivable here. 
But the evidence offered, in my opinion, is 
neither relevant or competent. Suppose this 
was an indictment for the alleged forgery. 
The original books, if under the control of 
the court, ought to be produced. They might 
be produced on a subpoena duces tecum to 
the secretary. It is true, as has been argued, 
that every forgery includes a fmud, but it 
is not true e converso. There are but a few 
excepted cases in which we can go beyond 
the grant for the purpose of avoiding it. And 
where forgery is recognized as one, it is 
that offense, technically speaking. To infer 
it from the fact that different warrants were 
to be found in the secretary's office of the 
same number would be dangerous in the ex- 
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treme; that he would not permit the jury to 
infer it, and considering the practice of mak- 
ing entries in Carter's or Washington county 
entry taker's office, no such inference could 
be drawn from the copies proposed, if re- 
ceived. 

M'NAIRY, District Judge. I concur with 
Judge TODD in the rejection of this evidence. 
I do not think it relevant It might be dif- 
ferent if evidence were first introduced to- 
show that the warrants were not in the- 
handwriting of the entry laker; irreparable- 
injury might result to society if the prhieiple- 
were once established, that because two war- 
rants were of the same number, the infer- 
ence might be drawn that one of them was- 
therefore a forgery. 

The plaintiff's counsel then offered to read, 
in evidence a certified copy of part of a pa- 
per, absti-act, or book referred to in the- 
twelfth section of the act of 1807, c. 2, so 
far as respects the numbers of warrants on 
which Sevier's grant issued. The abstract 
(that being the most proper appellation of 
such a paper) is stated in that section as a 
book procured fitom the office of the secre- 
tary of state of the United States. It was al- 
leged that agreeably to that abstract there- 
was but one entry for each of those num- 
bers, and if admitted would show by other 
evidence that Sevier's grant could not have- 
issued on the entries referred to in that pa- 
per. But the court rejected the evidence be- 
cause the copy produced was only of a part, 
of that abstract. 

Parol proof was then offered to show cir- 
cumstances respecting the loss of the entiT 
books of Washington county about the year 
1800, and also to establish the proposition 
that no such entries as those referred to in. 
Sevier's grant ever were on those books. Sev- 
eral other attempts were made to produce- 
parol proof to various points as stated, all of 
which evidence was offered with a view to- 
annul or destroy the validity of Sevier's 
grant. 

TODD, Circuit Justice. The question now 
presented to the view of the court is, whether 
parol evidence shall be received to prove that 
there were no such entries in the entry taker's- 
books as those by virtue of which the war- 
rants in question purport to have been issued. 
The original books are admitted to be lost. It 
appears, as well from the law as the evidence- 
offered which has been rejected, that an ab- 
stract of these books was taken. The extract 
of that absti-act has been rejected because it 
was not a complete copy. The object is to prove- 
that no such entries ever existed on the- 
books. How can this appear when neither 
the books nor a complete copy of them are- 
produced? There is better evidence of the- 
fact attempted to be proved. The abstract 
is certainly better evidence, and therefore- 
parol testimony must be rejected. 

M'NAmY, District Judge. An attempt is: 
now made to prove by parol evidence that 
certain entries which are presumed to exist 
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never had an existence. This, in my opin- 
ion, cannot be done. If, by the ravages of 
war, fire, or other casualty, the entry books, 
which are considered as public records, 
■should be destroyed, and parol evidence could 
be received to show either the contents -of 
the entries or that none such ever existed, 
with a view of destroying the validity of a 
«tate grant or patent, what would be the 
situation of society? Whose rights would be 
-safe? The precedent would be of most dan- 
:gerous tendency, and ought not to be estab- 
lished. This evidence mu^t be rejected. 

The jury found a verdict for the defendant 
In the course of the trial the counsel for the 
plaintiff filed a bill of exceptions to- the opin- 
ion of the court, with a view, as stated, of 
■carrying up the cause by writ of error to the 
■supreme court of the United States. 

NOTE. This case and the one preceding it 
went to the United States supreme court on a 
writ or error, and the above decision as to ad- 
missibility of duplicate warrants and of entry 
taker's books to prove forgery, reversed. See 
Polk's Lessee v. Wendal, 9 Cranch [13 U. S.l 
8T; [Cohens v. Virginia] 5 Wheat [18 U. S.j 
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Ex parte POLLARD. 

In re ELIOT FELTING- MILLS. 

[2 Lowell, 411; i 17 N. B. R. 228.] 

District Court D. Massachusetts- July, 1875. 

BaNKUCPTCI — UNLIQUIDAXeD DAMAGES. 

1. Where A. was employed as superintendent 
-of a factory by a written contract which was to 
run for ten years, and the parties bound them- 
selves to performance in the sum of $10,000 liq- 
uidated damages, and, in an earlier arrange- 
ment of a hke kind, had called the sum both a 
penalty and liquidated damages,— /ifM, a penalty. 

[Cited in Heatwole v. Gorrell, 12 Pae. 138.] 

2. The filing a petition in bankruptcv by a 
corporation, ipso facto, dissolves a contract with 
an employee, and is tantamount to a notice of 
its dissolution; and he may have his damages 
assessed, and prove the amount in the 'bank- 
ruptcy. 

- 3. Semble, that damages for the breach of an 
implied contract may be proved in the same 
way. 

4. If an absolute contract is broken, so that 
a cause of action has arisen, 'it is no objection to 
assessing and proving the damages in bankrupt- 
cy, that they may be difficult of estimation; 
though, where the debt is contingent and the 
contingency has not happened, that considera- 
tion may be decisive against the proof. 

The manufacturing corporation now bank- 
i-upt, made, through its treasurer, a written 
contract, .July 1, 1873, with the petitioner, 
by which he was to sei-ve them as 'superin- 
tendent for ten years, and to transfer to 
them, and to another corporation having the 
same treasurer, all inventions which should 
be made by him during that time and the 
patents granted therefor, the corporations 

1 [Reported by Hon. John Lowell, LL. D 
District Judge, and here reprinted by permis- 
9. on.] 
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paying all expenses connected with the in- 
ventions and the patents; and the felting 
mills were to pay him ?4,000 a year and 
seven and a half per cent of their net profits, 
and to give him the use of a certain house 
free of rent The parties bound themselves, 
each to the other, in the sum of $10,000, by 
way of liquidated damages. The contract 
was duly performed on both parts until Feb. 
16, 1875, and the petitioner had obtained and 
transferred four patents in accordance there- 
with; on that day the felting mills filed their 
voluntary petition in bankruptcy. At the 
first meeting of creditors, the petitioner filed 
a proof for the ?10,000 as liquidated damages 
and for some arrears of salaiy, and for the 
amount of a note of the corporation. His 
proof was suspended, and a part of it was 
disputed by the assignees when chosen. The 
assignees denied the authority of the treas- 
urer to make the contract, and that there 
was any sueU breach of it as would allow of 
proof in bankruptcy, and disputed one of the 
items of set-off. A hearing was had before 
the court upon the matters of fact and law, 
excepting the amount for which the petition- 
er could prove, if he could prove at all, under 
the conti-aet 

T. L. Wakefield, for petitioner. 
W. P. Walley, for assignees. 

LOWELL, District Judge. The evidence 
discloses that the treasm*er of this corpoi-a- 
tion was the principal stockholder, and that 
he conducted its business affairs, referring 
to the board of directors such questions as 
he thought necessary; that he had made a 
similar contract with the petitioner for five 
years, which had expired hy limitation be- 
fore that of July, 1873, was entered on. Noth- 
ing was cited from the by-laws requiring 
such a contract to be made by the directors, 
and the directors are not pi-oved to have been 
ignorant of this contract I think both the 
petitioner's points are sustained: that the 
treasurer might lawfully make the contract, 
and that the directors may be presumed to 
have ratified it. 

Is the sum of $10,000 to be considei-ed as 
liquidated damages? It is called so by the 
parties, but it is not wholly immaterial to 
observe that in the earlier contract the same 
parties bound themselves to each other "in 
the penal sum of $10,000 liquidated dam- 
ages." Upon reading the two conti-acts I do 
not think the omission of the expression 
"penal sum" was intended to change the 
charactei" of the undei-taking. The courts are 
very much disposed to treat these agreements 
for round sums as penal, that is to say, as 
having little or no meaning, and rightly, for 
I believe they are really so regarded by the 
parties in most eases. There are many forms 
of contract in which the practice is universal 
of inserting a sum of money, sometimes call- 
ed penal and sometimes not to the payment 
of which the parties bind themselves in case 
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or a breacli, ancl I suppose the custom bas 
grown out of an earlier state of ttie common 
law in which an advantage was gained by 
«uch a stipulation when the contract came 
lo be sued on. It is a singular fact, that a 
penal sum is still inserted in the writ of in- 
junction used by some of our courts, though 
it is wholly without meanuig in that place. 
Cases can be cited in which what the parties 
have called penalties are held to be liquidat- 
ed, damages, but it Is much more common 
to hold stipulated damages to be penal. The 
decisive point in this case is, that this con- 
ti-aet was to run for ten years; and it can 
hardly be believed that the parties intended 
that the same amount should be paid for a 
breach in the last month of the tenth year, 
as for one in the first month of the first year. 

Has there been such a breach of the con- 
tract as will give the petitioner a right of 
proof for any damages which he may have 
suffered thereby against the estate of the 
bankrupt corporation? This ^s the difficult 
•question. It is easy to show the very great 
hardship of a negative answer to this ques- 
tion. No corporation that has been wound 
Tip in banla-uptcy in ttis disti-ict has ever 
been revived in sucli a form as to gyre its 
■old creditors redress. In most cases; here or 
elsewhere, a dividend is all that is left Ac- 
<:ordingly we find that the "Companies' Act," 
as it is called, in England, provides for the 
proof of all claims and demands, certain or 
uncertain, present or future, in words which 
■undoubtedly include all damages, even for 
torts. 26 & 27 Vict c. 89, § 13S. And this 
is no more than common justice. It is to be 
regretted that the attention of congress was 
not attracted to this matter; but as the law 
■stands, it is the same for corporations and 
individuals, notwithstanding the difference 
in their situation. 

But I am of opinion that the law for indi- 
vidual bankrupts gives a right of proof , in 
■such a case. It is the obvious intent of the 
act to give to debtors all reasonable relief, 
and to creditors all reasonable remedy, by 
permitting proof of all debts and damages 
arising out of conti-act that can be fairly 
found to be due before the final settlement 
of the estate. The courts in this country 
■have recognized tbis intended liberality. 
Thus it was held that imliquidated damages 
In matters of contract could be proved under 
the insolvent law of Massachusetts, though 
the written law spoke only of debts. Lo- 
■throp V. Reed, 13 Allen, 294. Our statute 
■expressly provides for unliquidated damages. 
Itev. St § 5067. I have had a few cases un- 
■der this clause, but none which required a 
■nritten judgment, and I remember fully but 
-one, which is referred to and stated In my 
■opinion in Bs: parte Houghton [Case No. 6,- 
725]. I have seen no report of any case else- 
■where that will aid us. 

It is now well settled that when one party 
to a contract definitely refuses to perform 
liis part of it, even before the time of per- 
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formance has arrived, the other party mas- 
have an action immediately; and, a fortiori, 
where after the execution of the agreement 
has been begun he refuses to complete it. 
The only doubt was whether the injm-ed 
party could have an immediate and complete 
remedy, once for all, without tender of per- 
formance on his part, and the decision is, 
that he may. See Beckham v. Drake, 2 H. 
L. Cas. 645; Emmens v. Elderton, 4 H. L. 
Cas. 624; Cort v. Ambergate N. & B. & E. J. 
Ry, Co., 17 Q. B. 127; Hochster v. De la 
Tour, 2 EL & Bl. 678; Grove t. Donaldson, 
15 Pa. St. (3 Har.) 128; In re Wheeler [Case 
No. 17,488]. It is plain, therefore, ' that if 
the company had discharged the petitioner 
the day before the proceedings in bankruptcy 
were begun, he would have a claim for dam- 
ages which he might prove. The cases I 
have had were of that precise character, 
and it has not been denied that they were 
correctiy decided. ■> 

Does it make any difference that the com- 
pany neglected to give the petitioner a for- 
mal dismissal? I think not They did an act 
which incapacitated them from fulfiUmg 
their contract, and I deem it .an unnecessary 
and false nicety to hold that because this 
act was the very filing the petition in bank- 
ruptcy, therefore there was no breach at the 
time of the petition. It resembles very much 
the case of an owner of a periodical publica- 
tion, who, having contracted for a series of 
articles by an approved writer, should sell 
his magazine while the contract was run- 
ning (Planche V. Golbum, 8 Bing. 14j, or of 
•a man who, having promised to marry one 
woman, should marry another. 

I hold that the contract was, ipso facto, 
dissolved by the filing of the petition in 
bankruptcy, wTiich made its perfoi-mance by 
the bankrupts impossible and by the petition- 
er illegal, for he had no right to employ a 
man or pay a dollar after that, time; and that 
the fact that the bankrupt .corporation did 
not, five minutes or more before such filing, 
formally dismiss the petitioner from theh- 
service is immaterial. It was argued that 
the contract was not ffissolved, because the 
assignees might be authorized to carry on the 
business of the bankrupt for a period not 
exceeding nine months, with the assent of 
the court and of a certain portion of -the 
creditors. But such an order, if passed, 
would not either continue or revive this con- 
ti-act; it would not require the assignees to 
employ the petitioner, unless they found it 
to be expedient, nor him to accept their em- 
ployment It would be a new aigagement 
upon new terms. That the assignees con- 
sider the contract dissolved is plain, from 
their refusing to credit the petitioner the full 
amount of his salary, while he remained in 
charge of the works after the bankruptcy, 
saying that he must accept a quantum meruit, 
which is entirely just and soxmd. 

One word as to the point that there is some 
contingency - in this contract I cannot see 
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any. It is an absolute contract for employ- 
naent for a determinate period at a fixed 
compensation. The clause in the statute, 
concerning the proof of contingent debts and 
liabilities, aids us to discover the general in- 
tent that debts may be proved, though not 
either due or payable at the day of the bank- 
ruptcy, but it has no other bearing, that I 
see, upon this case. The contingent liabil- 
ities that the courts have always refused to 
assess, are those in which it is uncertain 
whether there ever will be any thing to as- 
sess. Riggin V. Magwire, 15 Wall. [82 U. 
S.] 549, It is no objection to a proof that the 
court or a jury may find difficulty in assess- 
ing damages for a breach of an absolutely 
broken contract, any more than that there 
may be complications in an account; and so 
is the law of contingent debts, if the contin- 
gency happens before the close of the bank- 
ruptcy. If the liability is absolute, there is 
no more or less difficulty in liquidating it, 
and no less obligation to liquidate it in the 
court of bankruptcy than in any other. 

I have examined the English decisions un- 
der the act of 1861, which was somewhat 
similar to ours, in permitting proof for dam- 
ages arising hj eonti-aet (24 & 25 Vict. c. 
134, § 153), and they do certainly put a nar- 
row consti'uction upon the words, by holding 
that the contract must be express, and the 
breach must precede the adjudication in 
banki'uptcy. I am not sure that they intend- 
ed to say that it might not be contemporane- 
ous with the adjudication. The legislature 
were dissatisfied with those decisions, and 
in the act of 1869 have explicitly declared 
that damages for breach of a contract, * ex- 
press or implied, may be proved, and this 
whether the breach is before or after adjudi- 
cation. 32 & 33 Vict. c. 71, § 31, I do not 
think that our statute will be found to need 
amendment in this respect. I do not ex- 
pect to see it decided that damages for 
breach of an implied contract cannot be 
proved, and I doubt whether the time of 
breach will be so strictly confined as by the 
former English rule. 

One item of the set-off is disputed, but the 
evidence does not enable me to pass upon it, 
and its decision will form part of the future 
adjustment or liquidation. The petitioner 
had 5500 in his hands, and sets it against 
so much of his salary. There is no doubt 
that he can do this under the mutual credit 
clause of the statute, unless the money was 
put into his hands by the treasurer, at a time 
and under circumstances that would make it 
a preference if applied to pay the salai-y. It 
was said to be a sort of trust fund, but I do 
not so understand it. The petitioner was in 
the habit of receiving and paying out mon- 
eys fpr various purposes, and any balance 
that he might happen to have at the time of 
bankruptcy would clearly be a subject to set- 
off, whether he were in the habit of paying 
his own salaiy or not I suppose it would be 
so under the ordinary practice in Massa- 



chusetts, but It is clearly within the bankrupt 
act. 

Petitioner has the right to prove for dam- 
ages as well as for the note and any arrears 
of salary. If the mode of assessing damages 
is not agreed on by the parties, the case- 
will go to a jmy. 



Case 3Sro. 11,253. 

POLLARD V. CITY OF PLEASANT HILL, 

[3 Dill. 195; 1 1 Cent. Law J. 155.] 

Circuit Court, W. D. Missouri. Nov, Term, 
1873. 

Municipal Bonds— FrNoixG Boxns— Defenses — 
IXTEKEST Payable in Gold. 

1. An innocent holder for value of negotiable 
municipal bouds is not bound to look further than 
to see that authority of law for their issue ex- 
ists, and may rely upon the recital in the bonds 

I that the preliminary conditions have been com- 
■ plied with l)y the'municioa! officers to whom the 
( matter is confided by the legislation authoriz- 
ing the issue of the bonds. 

2. The funding bonds issued by the defendant 
city fall within the above principle, 

3. The interest of authorized bonds may be 
made payable in gold. 

Action on certain coupons originally at- 
tached to the negotiable bonds issued by the- 
defendant city, under legislatr -^ authority. 
The bonds were of two elasse^. One issued 
in payment "of stock in a railway company; 
the other, as recited on their face, under the- 
funding act of the state authorizing munic- 
ipalities to fund their indebtedness and is- 
sue bonds therefor. The nature of the de- 
fenses set up in the answer appears in the- 
opinion of the court The answer did not 
allege notice to the plaintiff [Isaac W. Pol- 
lard], nor deny that he was a holder for 
value. For this reason the plaintiff demur- 
red to the several counts of the answer. 

Judson & Barnard, for plaintiff. 
Hall & Adams, for defendant 

Before DILLON, Circuit Judge, and KRE- 
KEL, District Judge. 

KREKEL, District Judge. This action is 
bi'ought on detached coupons of two classes 
of bonds, the first on subscription of $15,- 
000 to the Pacific Railroad of Missouri; the- 
second on bonds funding the debt of the 
city. Plaintiff claims to be holder for value 
before maturity. 

As to the Pacific Railroad bonds and cou- 
pons, the answer sets up that the vote and 
ordinance authorizing the subscription were 
to the Pacific Railroad of Missouri in aid of 
constructing the Pleasant Hill and Law- 
rence Branch thereof; that the subscription 
was actually made to the Pleasant Hill and 
Lawrence Branch of the Pacific Railroad, 
and the bonds issued in payment thereof de- 
livered to the St Lawrence & Denver Rail- 



1 [Reported by Hon. John F. Dillon, Circuit 
Judge^ and here reprinted by permission.] 
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road; tliat for not pursuing tlie authority, 
as cited in subscribing, tlie bonds and cou- 
pons are void. It is admitted by the plead- 
ing tliat tbe necessary two-thirds vote to 
autlioilze tbe tailing of stock -was bad. Tbe 
bonds on tbeir face recite that tbey were is- 
sued to tbe Pacific Railroad, 

An innocent bolder is not required to look 
beyond the authority and recital in tbe bond 
to see whether formalities of any kind, em- 
bracing the question as to the subscription, 
has been complied with. This has been the 
uniform decision of the supreme court of 
Missouri from the case of Flagg v. City of 
Palmyra, 33 Mo, 440, to its last unreported 
utterances in the Clark Coimty Case [Smith v. 
County of Clark, 54 Mo. 58], Nor has the fed- 
eral judiciary been wanting in its steadfast ad- 
herence to this doctrine. As late as Grand Chute 
V. Winegar, 15 Wall. [S2 U. S.] 355, it has 
been re-asserted, and former cases affirmed. 

As to the defense that the bonds are paya- 
ble in legal tender notes, and that no au- 
thority exists to contract for gold coin in 
payment of interest, it is only necessary to 
refer to the case of Triblecoek v, Wilson, 12 
Wall, [79 TJ. S.] 6S7, to find the law as set- 
tled by the supreme court of the United 
States, It is there held that a contract may 
be made for gold coin or specie, and that 
such contract can not be satisfied by pay- 
ment in legal tender notes. That a contract 
to pay bonds in legal tender notes and the 
interest thereon in gold coin can be made^ 
it is apprehended will not be seriously ques- 
tioned. It is a matter of contract purely, 
and when its conditions sufficiently appear, 
the court will enforce it. In this case the 
bonds call for six per cent interest, payable 
m gold coin, and the coupons conform to 
tbe bonds. No reasons are perceived why 
the contract thus specifically made for gold 
coin should not be valid and enforced. The 
demurrer to the second, third and fourth 
counts of the answer will therefore be sus- 
tained. 

The second class of coupons sued on are 
on funding bonds, and the petition as to 
them alleges that they were issued in pur- 
suance of an act of the general assembly of 
Missouri authorizing the funding of the 
floating debt of the city; that the bonds is- 
sued; that plaintiff became a holder for 
value before maturity, and that coupons 
were not paid on presentation. 

The answer sets up that the bonds were 
not issued in payment of outstanding war- 
rants, or in satisfaction of liabilities of the 
city, but that they were issued to raise 
funds to improperly influence legislation, 
quoting an ordinance of the city, from which 
It would appear that such was the case. 
However much we may deprecate that any 
people should thus expose themselves on 
their own record, and swift as this court 
would be to visit proper punishment upon 
the heads of those who would contaminate 
the fountain of legislation {if a proper case 
19FED.CAS. — 60 
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and parties were before the court), it would 
be but aiding and abetting the wrongful 
acts to allow them to come and set them up 
in their own defense against innocent hold- 
ers of the commercial securities they issued. 
It is admitted that legal authority to fund 
the floating debt of the city existed, and 
that the bonds on their face purported to be 
issued under and by virtue of it. This 
binds the city. The use made of the pro- 
ceeds of the bonds cannot affect holders for 
value. 

The demurrer to second and third counts 
of answer, as to the second class, the fund- 
ing bonds, will also be sustained. Judgment 
accordingly. 

As to the first class of bonds mentioned in the 
foregoing opiuion see Jordan v, Cass Go, [Case' 
No. 7,517], 



POLLOCK (BISPHAM v.). See Case No. 1,- 
442. 

POLLOCK (CRAIG v.). See Case No. 3,335. 



Case "No, 11,S54. 

POLLOCK et al. v. DONALDSON. 

[3 Dall. 510.] 1* 

Circuit Oourt, D, Pennsylvania, April Term, 
1799. 

Marine Issdbakge — Constrcction of Policy — 
Right to Pke.midms, 
[A vessel laden at Hamburgh for Philadelphia 
was seized on her voyage by a French priva- 
teer, and carried into Dunkirk, where the cargo 
was permitted to be sold for the benefit of the 
owner. She then took on a small cargo, and 
sailed for Hamburgh, but was taken by a British 
privateer and carried to Falmouth, where she 
suffered an average loss of £90. Having been 
discharged, she returned to Hamburgh, took an- 
other cargo, and finally arrived at Philadelphia. 
On the date of the original loading at Hambui^h, 
the cargo was insured under a policy containing 
these provisions: "In port and at sea, and at all 
times and places, for the space of six callender 
months," etc. "The said goods and merchan- 
dizes, for so much as concerns the assured and 
assurers in this policy, are and shall be valued 
as interest shall appear." It being shown, by 
the evidence of an experienced insurance broker 
that under such policies it was the general usage 
of merchants that the underwriters should re- 
ceive premiums only to the amount of their 
risks, the court adopted this construction, and 
therefore held that the underwriters could re- 
cover the stipulated premium, not upon the orig- 
inal cargo for the whole voyage, but only upon 
the different cargoes for the time they were 
respectively on board, deducting the amount of 
the average loss.] 

This was an action brought by the under- 
writers, to recover a px*emium of 15 per cent. 
on a policy of insurance, upon the cargo of 
the brig Pilgrim. The policy was dated the 
17th of November, 1794, and contained the 
following clauses;— namely, "lost or not lost, 
in port and at sea, and at all times and 
places, for the spac e of six callender months, 

1 [Reported by A, J, Dallas, llJsq.] . 
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from the 8tli day of September, 1794, to the 
Sth day of March, 1795, &c." "beginning the 
adventure upon the said goods and mer- 
chandizes from the loading thereof on board 
the said vessel, the Sth of September, 1794, 
and so shall continue and endure until the 
Sth of March, 1795, and continue at the 
same rate of premium, until her next ar- 
rival at Philadelphia, &e." "The said goods 
and mercbandizes for so much as concerns 
the assured and assurers in this policy, ai-e 
and shall be valued as interest shall appear 



[19 Fed. Cas. page 946] 
Case ]Sro. 11,265. 

POLLOCK V. LAWRENCE COUNTY. 

[7 Pittsb. Leg. X 373; 3 West. Law Month. 68; 
2 Pittsb. Rep. 137.] 

Circuit Court, W. D. Pennsylvania. May 31, 
1S60. 

MCKICIPAL CoitPORATlOXS — WhaT IS AN APPKO- 

PKiATioN — Excess of Expenses — Vigilant 
Creditors— Execution — ^Adoption of Process 
OP State Court — Attachment — Requisites op 
Answer. 

1. An answer should be a counter statement of 



ine vessel and cargo "warranted American i facts, a confutation of what is alleged by the 
property." other party, and should be neither evasive nor 

The facts were these: The brig was load- ' argumentative, 
ed at Hamburgh, on the Sth of September > '^- '^^'^ annual estimate of the probable ex- 
1794. -with a car^o valued at £5 "i"^ dollir.?' i P^?^^! <>f the county for the ensuing year, re- 
«r.T^onTio7r *^ Tf T *\^t -, J, , , QOllars, g^red by law to be made by the commissioners, 
and sailed for the port of Philadelphia. On is not an appropriation. 

her passage, about the 14th of September, 3. An appropriatiftn is to set apart or vote a 
she "was stopped by a French privateer and sum of money for a particular object, 
carried into Dunkirk, -where the supercargo 4. There is no appropriation of any part of the 



Tvas permitted to sell the cargo, and to re- 
ceive the proceeds on account of the o"wner. 
She then took on board a small cargo, valued 
at about 1,500 dollars, and in the beginning 
of October sailed from Dunkirk, bound to 
Hamburgh, but was taken on the passage by 
a British privateer, and earned Into Fal- 
mouth, where an average loss was suffered, to 
the amount of £90 sterling. After a few 
days' detention and examination, the brig 
was discharged, pursued her course to Ham- 
burgh, and arrived there towards the end of 
October. Having discharged her lading at 
Hamburgh, she took on board another cargo 
CO the amount of 2,500 dollars; and sailed 
from that port in December, bound to Phila- 
delphia; and arrived here in February, 1795. 

The cause was tried by a special jury; 
when the plaintiffs contended, that they 
were entitled to the premium of 15 per cent 
on the first cargo shipped at Hamburgh, 
valued at 5,333 dollars, under the words of 
the policy, insuring "in port and at sea, and 
at all times and places, for the space of six 
callender months, &c.," without regard to any 
change, or diminution, of the value of the 
cargo, during the term of the insurance. But 
the defendant insisted, that those words were 
controlled by the provision, that the cargo 
should be valued "as interest shall appear;" 
and as he, in case of a loss, would only have 
been entitled to recover an indemnity, co- 
extensive with the value of the cargo actually 
lost, the underwritei's coidd not recover a 
premium for more than the amount of their 
risque. 

The testimony of Mr. Isaac Wharton, an 
experienced insurance broker, proved that 
the defendant's construction of the policy 
was conformable to the general sense and 
usage of merchants, and it was accordingly 
adopted by the court and jui*y; the verdict 
allowing the premium of 15 per cent, upon 
the value of the different cargoes, for the 
time that they were respectively on board 
the brig, and deducting the amount of the 
uverage loss. 



common fund, until the commissioners, by their 
warrant on the treasurer, indicate the specific 
object to which it is to be applied or set apart. 
It is then severed from the mass and "appropri- 
ated," and not before. 

5. When unfortunately the current expenses 
exceed the current income, and all cannot be 
promptly paid, to the vigilant must be given the 
first products of the treasury. 

6. No capricious application of the public 
funds by the commissioners, in the face of a 
debt solemnly adjudicated, and after notice of 
an execution commanding its payment, will be 
permitted. 

7. The execution provided by the act of 1S34, 
relative to counties, operates as an injunction 
upon the commissioners, restraining them from 
drawing any warrant, or making any payment 
for any purpose whatever, until the judgment is 
satisfied. 

8. The jurisdiction of a court is not exhausted, 
by the rendition of its judgment, but continues 
until the judgment shall be satisfied. 

9. The writ authorized by the act of 1834 is 
not the prerogative writ of mandamus, for that 
can issue without a judgment, but this cannot. 

10. Neither is it an original proceeding against 
the commissioners, but an execution and final 
process to enforce the payment of a judgment. 

11. There can be no just ground of complaint, 
when the courts of the United States adopt the 
process of the courts of the state. 

12. A refusal to obey the command of the ex- 
ecution, will be followed by an attachment 
against the commissioners. 

At law. 

Mr. Taylor, for plaintiff. 
Mr. M'Combs, for defendant. 

McGANDLESS, District Judge. This case 
was tried by jury at the November term of 
the circuit court, and a verdict and judg- 
ment rendered in favor of the plaintiff for 
the sum of $1,811.30. On the 4th day of Jan- 
uary last, the counsel for the plaintiff issued 
his writ of special fi. fa., authorized by the 
act of the legislature of Pennsylvania of 
1834, and adopted by this court as part of 
its final process against counties. To this 
"writ the marshal made return that on the 
12th of Januai-y he had duly served the same 
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on Isaac P. Cowden, Robert FuUei'ton and 
Thos. Cairns, commissioners of the county 
of Lawrence, and also upon the treasurer 
thereof. The commissioners having failed 
to pay any portion of the judgment, on the 
7th of April plaintiff's counsel presented his 
petition to the court, charging that at the 
date of the service of this writ, "there were 
moneys in the treasury of said county, and 
subject to the order and warrant of said 
commissioners, to the amount of $3,800, im- 
appropriated." That since the said service, 
"there has been received into the treasury, 
and subject to the warrant of the commission- 
ers, the further sum of ?2,000." Neverthe- 
less that the said commissioners "being mind- 
ed to evade the payment of the said judg- 
ment, and set at naught the process of this 
court, although often requested, have refus- 
ed to pay, to the great wrong of the plain- 
tiff, and the contempt of this court." He then 
prays the court for a rule on the said com- 
missioners, to show cause why an attach- 
ment should not issue against them accord- 
ing to law. The rule was granted returnable 
at the first Monday of May. On that day the 
commissioners appeared by counsel, and put 
In theh: answer. After admitting the service 
•of the writ upon the I'ith January, they say 
that, at that date, "there were no unappro- 
priated funds of said county under the pow- 
er and control of these respondents, and for 
further answer they show that before the 
judgment in this case was obtained, and be- 
fore these respondents knew that the said 
couniy would be liable to pay the debt for 
which it was rendered, the county commis- 
sioners of said county had made their esti- 
mates of the probable expenses of the said 
county for the ensuing year, and to the 
specific purposes embraced in said estimates, 
and, according to the laws of the state of 
Pennsylvania, aU the revenues of the said 
county were appropriated." They further 
5tate, "that the whole receipt of moneys 
which have come under the control and 
power of the respondents, as the money of 
the county, is $1,727.43, and these moneys 
were solely provided for the purposes of the 
■county, incident to the public weal and 
the administration of justice." An answer 
should be, what its name purports, a counter 
statement of facts, a- confutation of what is 
alleged by the other party, and should be 
neither evasive nor argumentative. This is 
not a plain, direct statement of facts, re- 
sponsive to the petition. It is evasive in not 
stating the amount of money in the treasury 
at the date of the service of the writ— that 
we have to glean from the statement of the 
treasurer. And to support the allegation that 
there was no money "under their control," 
it is argumentative in construing the annual 
-estimate of the probable public expenditures 
to be a specific appropriation to each object. 
By the act of 15th of April, 1834 (Purd. 
Dig. 777), "the commissioners of every coun- 
ty shall, at their first meeting, after the gen- 
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eral election In every year, proceed to make 
an estimate of the probable expense of the 
county for the ensuing year." This is no ap- 
propriation. It is merely to calculate or com- 
pute what will be the probable expenses of 
the county for the next year, and to levy 
their tax accordingly. They cannot antici- 
pate the public expenditure precisely, and 
hence they are to "estimate" the "probable" 
amount They cannot foresee the exact 
amount required for each municipal purpose, 
and hence they cannot make a specific appro- 
priation. An appropriation is to set apart, 
or vote a sum of money, for a particular ob- 
ject. And such appropriation, at the date of 
their annual estimate, would be impractica- 
ble for the reason that a considerable poilion 
of the taxes assessed for the current year 
are not collected for years after, and much 
of the ordinary expenditure is paid out of 
funds which accumulated from the taxes of 
previous years. There is no appropriation 
of any part of the common fund, until the 
commissioners, by their warrant on the treas- 
urer, indicate the specific object to which it 
is to be applied oi: set apart It is then sev- 
ered from the mass, and "appropriated," and 
not before. The treasurer is the "mere cus- 
todian of the public money. The commis- 
sioners have the conti-ol of it; for none can 
be lawfully drawn from the treasury without 
their waiTant To them is confided the high 
prerogative of taxation, and the failure to 
exercise it, by them or their predecessors, is 
no legitimate answer to an execution. They 
are required by law to provide for certain 
municipal objects, to support their convicts, 
to build bridges, to maintain their courts of 
justice; but as the supreme court of Penn- 
sylvania says in 4 Casey [28 Pa. St.] 210: 
"When unfortunately the current expendi- 
turas exceed the current income, and all 
cannot be promptly paid, to the vigilant must 
be given the first products of the treasury." 
And again: "No statutory regulation or ap- 
propriation by the city councils can give a 
higher sanction to the liquidation of a debt, 
than the judgment of a court of justice, in 
pursuance of law, that the debt is due and 
must be paid." So no capricious application 
of the public funds by the commissioners, in 
the face of a debt solemnly adjudicated, and 
after notice of an execution commanding its 
payment, can be held guiltless in sight of the 
law. The execution is an injunction upon the 
commissioners, restraining them from draw- 
ing any warrant or making any payment for 
any purpose whatever, until the judgment 
is satisfied. If there are no unappropriated 
moneys, it is to be paid "out of the first 
moneys that shall be received tor the use of 
said county." The language of the act is 
plain, and the duty of these ofiicers impera- 
tive. They have no option or alternative, and 
a disregard or disobedience of the writ Is fol- 
lowed by attachment 

By the county auditor's report for the year 
1859, there appears to be a balance ia r,be 
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hands of the treasiu-er of $G,478.42. This is 
only constructively so, for a large proportion 
of this sum is in the custody of his predeces- 
sors in office, who have not yet accounted for 
the same. We cannot hold the commission- 
ers responsible for a contempt in refusing to 
apply what is not actually in the treasuiy. 
But the proofs before the court show, that 
at the date of the sen'ice of this writ of ex- 
ecution, on the 12th day of January last, 
there was in the treasury in money $633.86. 
The treasurer testifies that since that date 
he has received moneys of the county from 
other sources than his predecessor, .?1,559.78, 
and from him $238.4.5, making in the aggre- 
gate $2,438.09, applicable to this execution, 
and more than sufBcient to satisfy the same. 
The proofs further show, that, disregarding 
the command of the writ, from the date of 
service, to the 11th of May, the commission- 
ers have drawn warrants on the treasurer to 
the amount of $3,997.74. Thus in violation 
of law, and to the prejudice of a judgment 
creditor refusing to pay his debt "out of the 
first moneys that shall be received for the 
use of such county." We ai-e not here to en- 
quire into the consideration of this judgment 
It has received the sanction of a comt of 
competent jurisdiction, and the creditor is en- 
titled to its fruits, as if predicated of a cause 
of action the most meritorious. It must be 
enforced, otherwise judicial proceedings would 
be a mere mockery. 

It is proper that the court should here no- 
tice the points submitted in the very able ar- 
gument of the counsel for the respondents. 

1. It is contended that we have no jurisdic- 
tion; that the courts of the United States 
have no control over state or county officers. 
It will not be denied that we have jurisdic- 
tion over the parties and the subject matter, 
the plaintiff being a citizen of the state of 
Ohio, the defendants citizens of Pennsyl- 
vania, and the sum in controversy is over 
$.")00.00. Does this jurisdiction terminate 
with the judgment? It has been decided oth- 
erwise by the supreme court of the United 
States, in \^''ayman v. Southard, 10 Wheat [23 
U. S.] 23, The jurisdiction of a court is not ex- 
hausted by the rendition of its judgment, 
but continues until that judgment shall be 
satisfied. Many questions arise on the pro- 
cess subsequent to the judgment, in which 
jurisdiction is to be exercised. Were it even 
true that jurisdiction could technically be 
said to terminate with the judgment, an ex- 
ecution would be a writ necessary for the 
perfection of that which was previously 
done; and would consequently be necessary 
to the beneficial exercise of jurisdiction, 

2. To sustain the second branch of the 
proposition it is argued that the writ au- 
thorized by the act of 1834. is a mandamus, 
and an original proceeding against the com- 
missioners. But it is not the prerogative writ 
of mandamus, for that can issue without a 
judgment, and this cannot As the eases 
cited at the argument sJiow, that was a very" 
imperfect remedy for the creditor, and its 
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deficiency was one of the reasons for the en- 
actment of this law. The commissioners of 
the Civil Code in their report of 1832, at page 
6, strongly urge its passage by the legis- 
lature, because "the mechanic or tradesman 
who deals with the commissioners in their 
official capacity, has no asceitained remedy 
at present, to obtain payment of his demand, 
but the tedious and expensive course of an 
application to the supreme court for a man- 
damus, which, if obtained, may be from va- 
rious causes, altogether unavailing," They 
declined to recommend the sale of county 
property, but proposed this writ of execu- 
tion, obedience to which was to be enforced 
by attachment, "as affording greater expedi- 
tion than at present exists." It is clear there- 
fore that it is an execution, to enforce the 
payment of a judgment; that it is final pro- 
cess, and not an original proceeding against 
the commissioners, who are the tangible par- 
ties indicated in the act iipon whom all 
writs are to be served from the beginning. 

To avoid prolixity the court need not re- 
peat here what was said in the opinion de- 
livered in the Oelrichs Case [Case No. 10,- 
444J and the Dobbin Case [Id. 3,943] as to 
the legitimate and constitutional power of 
this court to add to or alter its process at 
discretion. There can be no just ground of 
complaint when the courts of the United 
States adopt the process of the courts of the 
state- We have adopted this act of Penn- 
sylvania of 1834, as part of the final process. 
of this court to enable citizens of other 
states seeking justice in the courts of the- 
United States to reap the fruits of their 
judgments as readily as the citizens of this 
state, suing in their own courts, and expect 
a cheerful submission to its provisions. 

The respondents, Isaac P. Cowden, Robert 
Fullerton and Thomas Cairns, commissioners 
of the county of Lawrence, having disobeyed 
the command of the writ of special fi. fa.' is- 
sued in this ease, the rule is made absolute- 
and attachments awarded. 
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POLLOCK V. PRATT et aL 

[2 Wash. C. C. 490.] t 

Circuit Court D. Pennsylvania. Jan., 1811: 

Bankruptct— Priority of Claims— Customs Dn- 

TIES— RlOHTS OF SdRETT WhO HAS PaID ClAIM. 

1. p. paid a sum of money to the United 
States, as surety of S. in a bond for duties. S. 
became insolvent, and assigned his effects to- 
Baker, who received four thousand dollars un- 
der the assignment mixed the same with his 
own funds, and afterwards became bankrupt, 
and the defendants were appointed his assignees, 
but no effects, known to be part of the estate of 



- 1 [Ongmally published from the MSS, of Hon, 
Bushrod Washington, Associate Justice of the 
Supreme Ccurt of the United States, under the- 
supervision of Richard Peters, Jr., Esq.] 
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S. came into his hands. Tli? 1?^^^^*'?,,?^^^?^;? 
to have a preference and prionty over the gener- 
al creditors of Baker. 

' 2. Although the "United States might, under 
the sistv-fif th section of the law to regulate the 
Election of duties [1 Stat 669], be entitled to 
Sa m of the defendants, to the amount which 
Sime into the hands of B., as the assignee of 

5 the provisions of the law do not extend to 
the sure^ who has paid the hond, the same 
rights and privileges. 

[Cited in Grove v. Little, 11 X.eigh, 19o; Jack- 
son v. Davis, 4 Mackey, 194.] 

This -was an action [by Pollock against 
Pratt and Harvey, assignees of Baker] to re- 
<:over the balance of a large sum of money, 
paid by the plaintiff to the United States, as 
surety for Mr. Swanwick, in a custom-house 
bond; Swanwick having become insolvent, 
iind having assigned all his estate to Baker 

6 Shoemaker, in trust, first to discharge his 
<ustom-bonds, to indemnify bis sureties, and 
then in trust for his other creditors. The 
plaintiff received sundry payments from the 
assignees of Swanwick, and this suit was 
brought for two thousand one hundred and 
twenty-two dollars and thirty-six cents, the 
halajice. Baker received from the estate of 
Swanwick, upwards of four thousand dol- 
lars, -which he mixed "with his own money, 
and' afterwards became a bankrupt, and the 
<lef ondants are his assignees. No part of the 
Estate of Swanwick has ever come to the 
hands of the defendants. The jury found a 
verdict for the plaintiff, subject to the opin- 
ion of the court upon this point, whether the 
plaintiff is entitled to recover, and to have a 
preference and priority over the general 
creditors of Baker? 



WASHINGTON, Circuit Justice. The ques- 
tion submitted to the court, depends upon 
the sixty-fifth section of the law to regulate 
the collection of duties, &c. (volume 4 [Laws, 
Folwell's Ed.] p. 386 [1 Stat. 669]). By this 
it is declared, that if the obligor in a cus- 
tom-house bond, become insolvent, or if his 
estate, in the hands of the executors, admin- 
istrators, or assignees, shall be insufficient 
to pay aU the debts of the deceased, the debt 
due to the TTnited States, on such bond, shall 
be fii-st satisfied, and if any executor, ad- 
ministi-ator, or assignee, or other person, 
shall pay any debt due by the person or 
estate from (it should be "for") whom, or 
for which they are acting, before the debts 
due to the United States, from such person or 
estate, being first satisfied, he shall be an- 
swerable, in his own person and estate, for 
the debts due to the United States, and ac- 
tions at law may be hrought against him 
for the recovei-y of the said debts. And if 
the principal in any such bond shall be in- 
solvent, or being dead, his estate and effects, 
which shall come to the hands of his execu- 
tors, administrators, or assignees, shall be 
insufficient for the payment of his debts, and 
the surety, in either ease, shall pay to the 
United States the money due on such bond, 
the surety shall have the like advantage. 



POLLY, The ^SKIDMORE v.) 

priority, or preference, for the recovery and 
receipt of the said moneys out of the estate 
and effects of such insolvent or deceased 
principal,'as are reserved and secured to the 
United States, and may maintain a suit upon 
the said bond, in law or equity; in his own 
name, for the recovery of all moneys paid 
thereon. The law then proceeds to state, 
that cases of insolvency shall be such m 
which a debtor shall have made a voluntary 
assignment for the benefit of his creditors, 
his estate Hot being sufficient to pay his 
debts, or where the estate of an absconding, 
concealed, or absent debtor is attached, as 
well as to cases of legal bankruptcy. 

The provisions of this law. as they con- 
cern the interest and security of the United 
States, are so general as to create a liability 
to pay a cusom-house bond, not only in the 
original debtors, and in those who legally 
represent them, but in any pei-son who may 
have charge of the estate and effects .of the 
original debtor, or any other, who, in legal 
contemplation, has made himself debtor to 
the United States for the whole, or any part 
of the original debt, "and this liability is ac- 
companied by the additional advantage of a 
preference over the other creditors of the 
person so chargeable. To exemplify this ob- 
servation; the United States possessed a 
right of recovery and preference, not only 
against Swanwick and Pollock, and against 
the assignees of Swanwick, but against the 
assignees of Baker, because, by his receipt 
of four thousand dollars of the estate of 
Swanwick, he became a debtor to the United 
States, and he is a person, in the words of 
law, for whom, and his estate is one, for 
which his assignees are acting, and in that 
capacity they are forbid to pay the other 
creditors of Baker, before the debt due to the 
United States is paid, under penalty of being 
themselves personally answerable to the 
United States. But in regard to the advan- 
tages reserved to the surety in the custom- 
house bond, the provisions are confined to 
the estate and effects of his insolvent or de- 
ceased principal, so that although, without 
the aid of this law, such surety may, upon 
common law principles, have his remedy 
against the representative of him who, by 
receiving the effects of Swanwick, became 
liable to pay the creditors of Swanwick, yet, 
under this law, he cannot claim against him 
the same advantage, priority or preference, 
to which the United States was entitled; be- 
cause no part of the estate of Swanwick ever 
came to his hands. The money paid to Ba- 
ker by his co-assignee, was mingled with his 
own, probably used by him, and cannot, or 
has not been specifically traced into the 
hands of the defendants. 



POLLY, The (PUTNAM v.). See Case No. 

11,482. 
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^°^l ffll,f ^^- ^"^ <=I°». -)• See 



Case Wo. 11,257. 

POLYDORE T. PRINGE. 

[1 Ware (402) 411.] i 

District Court, D. Maine. Aug. 21, 1837. 

Admiralty — Secoritt for Costs — Waivek op 

ItULE— POVEKTT OP LlBELLANT— CiVIt DlSQCALI- 
FICATIOKS BY LaW OF DOMICIL— SLAVERY— EF- 
FECT. 

/ f A-^^® rule Of the court requiring the libellant 
™ gijf security for costs, is established for the 
benefit of the other party which he may waive 
at his pleasure. 

- ^* ■''■'l.i*^^ libellant, in consequence of poverty 
IS unable to find sureties, his juratory caution 
ties instead of a stipulation with sure- 

3. Civil incapacities and disqualifications by 
which a person is affected, by the law of his 
domicil, are regarded in other countries as to 
acts done or rights acquired in the place of 
his domicil, but not as to acts done, or rights 
acquired within another jurisdiction, where no 
SUCH disqualifications are acknowledged. 

[Cited in Ross t. Ross, 129 Mass. 246: Dav- 
idson V. City of Portland, 69 Me. 116.] 

4. _A person who is a slave by the law of his 
tlomicil, may maintain an action in his own 
name, m a country where slavery is not allow- 
junsd'etf P^^^*^"^^ ^**^ committed within that 
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I ness to attend to them. But there is no proof 
in support of the first part of this allegation, 
and It appears in point of fact, that the fowls 
instead of being exclusively for Eugene, were 
used as a common stock on board the vessel. 
Upon the refusal of Polydore to do the service 
that he was ordered, the captain gave him a 
pretty severe flogging with a piece of dry 
twisted cowhide; some days afterwards, the 
cowhide was absti-acted from the cabin and 
not to be found; on the captain's inquiring for 
it, he was told that Polydore had taken it and 
thrown it overboard, when in fact it had been 
taken and secreted by Eugene for the purpose 
of bringing It to this countiy and exhibiting it 
in com-t, as the instniment with which Poly- 
dore had been flogged. Both Eugene and Poly- 
dore concurred in deceiving the captain. The 
captain then gave Polydore another flog^in'' 
with a Small rope. " 

Codman & Pox, for libellant 
C. S. Daveis, for respondent 



This was a libel for an assault and battery 
committed by the master on a passenger, on a 
Toyage from Guadaloupe to Poi-tland. It ap- 
peared from the evidence that the libellant was 
a slave in Guadaloupe, that he was put on 
board the vessel by his master, Mons. Bercier 
in company with his son, Eugene, a youth of 
about seventeen years of age, whom he was to 
attend during his residence in this country, as 
his sei-vant. One morning, some days after 
they had been at sea, the captain ordered Poly- 
dore to clean out a hen-coop, in which there 
were some live fowls. Polydore refused, and 
the captam in his answer, says, that he be- 
haved otherwise insolently to him, and the tes- 
timony of some of the witnesses confii-ms his 
statement. But it is also in proof, that Poly- 
dore did not understand a word of English 
nor did the master understand much more of 
French. It is also alleged by the master that 
in consequence of his taking Polydore at a low 
rate of passage money, he receiving sixty 
francs for Polydore and one hundred and fif- 
ty for Eugene, ihat Polydore was to perform 
such service in relation to Bercier, and also 
such service on boai*d the vessel as might be 
properly required of him; that the fowls were 
for Eugene, and that it was Polydore's busi- 

JndS]^^^^^^ ^^ "^°"' -^^^^^ Ware, District 



WARE, District Judge. Several objections 
have been taken and learnedly argued by the 
counsel for the respondent, to the libellant's 
right to maintain this action. In the first place 
it is contended that he has not acquired a 
standmg in court, by entermg into the usual 
, stipulation for costs, which was called for by 
the respondent when the libel was entered. 
By the rules of this court (rule 33), the respond- 
ent may always call for this stipulation, which 
the libellant is requU-ed to give, under the pain 
of having his libel dismissed; and this rule is\ 
in conformity with the ancient practice of the * 
admu-alty. Gierke, Praxis, Adm. tits. 11, 14- 
2 Brown, Civ. & Adm. Law, 410. The stipu- 
lation ordinarily required is that with sureties 
or fidejussors. But this stipulation is never 
required of seamen, as it would seldom be In 
their power to obtain sureties, on account of 
then- poverty; and to exact it of them would 
be equivalent to a denial of justice. It is said 
that the ground on which this rule of the court 
is waived m favor of seamen, is that they are 
a favored class in the admiralty. But the true 
reason why this rule is not enforced agamst 
them, is not because they have a claim to any 
special favor in this respect but because they 
are usually unable to comply with it; and 
whenever the same reason exists, the same in- 
dulgence is, by tbe ordinary practice of the ad- 
miralty, shown to othei-s. In all courts pro- 
ceeding according to the coui-se of the civil 
law, when a party is poor, and imable to ob- 
tain fidejussors the court will receive the jura- 
toiy caution instead of a stipulation with sure- 
ties. Gierke, Praxis, Adm. art. 5. The libel- 
lant in this case is a servant a slave m his own 
countiy, with no other friend or acquamtance 
here, than a minor, whom he attends in the 
quality of a servant To require of hun to en- 
ter into a stipulation for costs with sureties 
would be the same thing in effect as saying 
that he had no right to ask redress in this 
court 
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It was on tMs ground tliat tlie motion of the 
respondent's counsel for a stipulation Tvitti 
sureties for costs, was overruled Dy tlie court. 
It is tlien said, that it was necessary lor the 
libellant to tender the juratory caution in or- 
der to place himself rectus in curia. There is 
some misunderstandhig between the opposing 
counsel, whether this tender was made or not. 
In the view which I tate of the case, it is im- 
rmaterial. The rule requiring a stipulation for 
costs is a rule established for the benefit of the 
opposite pai-ty, which he may waive as he may 
any other right And the principle applies to 
"this as to other cases, "Quisque potest renun- 
tiare jui-e pro se introducto." It is for the 
r party to move for the security, if he wishes 
\ for it; and if he is sUent it is considered as 
4 waived. 

Another objection has been raised and learn- 
edly argued by the respondent's counsel, which 
requii-es a more grave and mature considera- 
tion. It is founded on the supposed personal 
incapacity of the libellant to mauitain any ac- 
tion in a court of justice, under any circum- 
stances. It is aUeged in the answer as a sub- 
stantive ground of defence, and the fact is ad- 
mitted on the other side that the libellant, m 
his own country, is a slave, and as such, inca- 
pable of appearing as a party in any court of 
justice; and it is contended that tliis personal 
incapacity upon the received pnnciples of the 
jus gentium, or at least on the principles of 
national comity, follows him hito whatever 
country he may voluntarily go or be carried 
by his master. The argument is, that the m- 
stitution of personal servitude, however con- 
traiy it may be to natural right, is an institu- 
tion admitted and acknowledged by the law of 
nations; that every nation having the exclu- 
sive right to regulate its own internal polity, 
and to determine the personal state or capacity 
of its members, all other nations are bound 
by the jus gentium, or by national comity, to 
take notice of, and recognize this personal sta- 
tus as it would be recognized in the forum of 
their original domicil, whUe they remain mem- 
bers of that community; that personal quali- 
ties impressed upon tliem by the law of their 
orighial domicil as to their civil capacities, or 
incapacities, travel with them wherever they 
go, until their legal connection with that coun- 
tiy is dissolved. 

I have stated the position of the counsel in 
its broadest and most comprehensive terms, 
and it is not to be disguised that it involves 
questions of serious difficulty, upon which there 
is no little diversity of opinion among the most 
eminent jurists, and on which there is not cer- 
tainly an enture agreement in the practice of 
different nations. The whole subject is exam- 
ined with all the leamhig which belongs to It 
by Mr. Justice Story, in his very learned and 
profound treatise on the Conflict of Laws 
(chapter 4). It may there be seen how many 
curious and perplexing questions may arise out 
of the conflicthig laws of different nations, re- 
lating to the state or capacity of persons; 
questions which must often occur for discus- 
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sion in the forum, and judicial decision, hi an 
age of such constant intercourse and intercom- 
municafion for the purpose of business and 
pleasure among all civilized and commercial 
nations as the present It may also be seen 
how much diversity and conti-ariety of opinion 
exists among the most celebrated and learned 
jurists on this subject It is a large chapter, 
says Lord Stowell, and fuU of many difficult 
questions, that treats of such diversiUes hi the 
writings of the civilians. 

The genei-al doctrine of foreign jurists 
seems to be, that the state of the person, that 
is, his legal capacity to do, or not to do, cer- 
tain acts is to be determined by the law of 
his domicU, so that if he has by that law, the 
free administi-ation of his goods, or the right 
to maintain an action in a court of justice 
there, he has the same capacity everywhere; 
and if that capacity is denied to him by the 
law of his domicil, it is denied everywhere; 
that the laws determining the civil qualities 
of the person, called by the' foreign jurists 
personal statutes, follow the person wherever 
he goes, as the shadow follows the body, and 
adhere to him like the color of the skin which 
is impressed by the climate. Personal stat- 
utes are those which relate primarily to the 
person, and determine the civil privileges 
and disabilities, the legal capacity or incapac- 
ity of the individual, and do not affect his 
goods, but as they are accessory to the per- 
son. Such are those which relate to birth, 
legitimacy, freedom, majority or minority, 
capacity to enter into contracts, to make a 
will, to be a party to an action in a court of 
justice, with others of the like kind. Reper- 
toire- de Jurisprudence, mot "Statut" Ac- 
cording to this principle, a person who is a 
major or a minor, a slave or a freeman, has, 
or has not a capacity to appear as a party to 
an action in a court of justice, stare in judi- 
cio in his own country, has the same capaci- 
ties and disabilities wherever he may be. 
The Code Napoleon has erected what seems 
to be the prevailing doctrine among the con- 
tinental civilians into a positive law. "The 
laws concerning the state or capacity of per- 
sons govern Frenchmen, even when residmg 
in a foreign countiy." Code Civile, art 3. 
If this general principle is to be received 
without qualification, It would seem to decide 
the present case at once, for it is admitted 
that in Guadaloupe where the libellant has 
his domicil, he can maintain no action m a 
court of justice. But though the principle 
is stated in these broad and general terms, 
yet when it is brought to a practical applica- 
tion in its various modifications, in the actual 
business of life, it is found to be qualified 
by so many exceptions and Umitations, that 
the principle itself is stripped of a great part 
of its imposing authority. No nation, it is 
believed, ever gave it effect in its practical 
jurisprudence, in its whole extent Among 
these personal statutes, for which this ubiq- 
uity is claimed, are those which formerly 
over the whole of Europe, and stiU over a 
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large part of it. divide tlie people into differ- 
ent castes, as nobles and plebeians, clergy 
and laity. • The favored classes were enti- 
tled to many personal privileges and immuni- 
ties particularly beneficial and honorable to 
themselves. It cannot be supposed that 
these immunities -would be allowed in a coun- 
try which admitted no such distinctions in 
Its domestic policy. If a bill in equity were 
nied in one of our courts against an English 
nobleman temporarily resident here, would 
he be allowed to put in an answer upon his 
honor, and not under oath, because he was 
entitled to that personal privilege in the 
forum of his domicll? I apprehend not. In 
nice manner the disqualification and inca- 
pacities, by which persons may be affected 
by the municipal institutions of their own 
couuti-y, will not be recognized against them 
m countries by whose laws no such disquali- 
hcations are acknowledged. In England a 
person who has incurred the penalties of a 
premunire, or has suffered the process of 
outlawry against him, can maintain no ac- 
tion for the recovery of a debt, or the redress 
Of a personal wrong. But would it be con- 
. tended that because he could not maintain 
an action in the fonim of his domicil he could 
have no remedy on a contract entered into, 
or a tort done to him within our jurisdiction? 
Ihe reasons upon which an action is denied 
him in the forum of his domicil are peculiar 
to that country, and have no application with- 
in another jurisdiction. The incapacity is 
created for causes that relate entirely to the 
domestic and internal polity of that country. 
As soon as he has passed beyond its ten-i- 
torial limits, the reason of his incapacity 
ceases to operate, and in justice the incapac- 
ity should cease also. 

Every nation has a perfect right to estab- 
lish for itself its own forms of internal polity, 
and to determine the state and condition, the 
civil capacities and incapacities of its own 
members. Besides these personal laws de- 
termining the state and condition of individu- 
als which are founded on natural relations 
and qualities, and such as are universally 
recognized among civilized communities, as 
those of parent and child, those resulting 
from marriage, from intellectual imbecility 
and tlie like they may and in point of fact do 
establish distinctions which are not founded 
in mture, but relate only to the peculiarities 
Of their own social organization, to their own 
municipal laws, and to the artificial forms of 
society, which are established among them- 
selves. Now it is freely admitted that other 
nations are bound by the jus gentium to ad- 
mit the vaHdity of all those personal statutes 
of other communities establishing such dis- 
tinctions among their members, whether nat- 
ural or aitifieial, to a certain extent Their 
validity will be admitted, and they will be 
enforced by the tribunals of other countries 
as to acts which are done. §nd rights which 
are acquired within the territorial limits of 
the community where these laws are estab- 
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lished. There they have a legal, and other 
nations are bound to admit, certainly as a 
general rule, a rightful authority. But it is 
by no means so clear that those personal dis- 
tinctions which are not founded in nature 
and are the result of mere civil institutions' 
can be aiiowed to accompany them, and give 
them personal immunities, or affect them 
with personal incapacities in other countries 
m which they may be temporai-lly resident 
or transiently passing, whose laws acknowl- 
edge no such distinction. The law of the 
place where a person is for the time being, as 
to acts done, or rights acquired within that 
jurisdiction, it would seem, ought to prevail 
so far as his civil rights depend on his per- 
sonal status. For these personal statutes, 
establishing distinctions between individuals 
as to their civil qualities, have a direct rela- 
tion to public order, and, as is remarked by one 
of the most emment living jurists in conti- 
nental Europe, "every person who establishes 
his dwelling in a country, or it may be added 
who IS ti-ansiently within it. is bound to con- 
form to the measures which the. local law 
prescribes, in the interest of public decorum 
and good morals." Merl. Eepert. "Effet Re- 
troactif," sect 3. § 2, art. 5. The obsei-va- 
tion IS applied to the ease of a married wom- 
an. If by the law of her domicil she is au- 
thorized to make valid contracts, and to 
mamtain an action in a court of justice in 
her own name without the authorization of 
her husband, and she removes to a eountiy 
by whose laws this power is denied to mar- 
ried women, she will not carry with her into 
her new residence the capacity to contract 
to plead, and to be impleaded in a court of 
Justice as she is allowed by the law of her 
domicil, this capacity being denied by the 
local law, as offensive to good-mannei^. If 
a person happens to transfer Ms residence to 
a counti-y where the same personal distinc- 
tions are established, as are allowed in his 
own domestic forum, it is not intended to be 
denied, but that the tribunals of this country 
may allow him his personal immunities or af- 
fect him with the personal incapacity of his 
domicil: but it will, I apprehend, be accord- 
ing to the local law, and not according to the 
law of his domicil. If a Turkish or Hindoo 
husband were travelling in this country with 
his wife, or temporarily resident here, we 
should, without hesitation, acknowledge the 
relation of husband and wife between them* 
but the legal pre-eminence of the husband as 
to acts done here, would be admitted only to 
the extent that the marital rights are recog- 
nized by our laws, and not as they are rec- 
ognized by the law of his domicil. If a 
Roman father, or a father from any countrv 
which had adopted the Roman law of pater- 
nal power, were travelling m tliis country 
with a. minor child, we should acknowledge 
the relation of parent and child, but we 
should admit I presume, as a general rule 
the exercise of the paternal power no further 
than as it is authorized by oui- own law. If 
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•a foreigner, In whose country slavery is 
establisliea, were temporarily resident in Vir- 
ginia, where slavery also exists, and had 
brought with him a slave as a servant, a court 
:sitting in Virginia might, I suppose, recognize 
the relation of master and slave, because that 
is a relation known to the local law, but it 
would limit the exercise of the master's au- 
thority over his slave, by their own law, and 
not by the law of the master's domicil. 

It is among the first maxims of the jus 
gentium that the legislative power of every 
oiation is confined to its own territorial lim- 
its. This is a principle which results di- 
rectly and necessarily from the independ- 
•once of nations. Whatever may be the na- 
ture of the law, whether it relates purely to 
persons and their civil qualities, or to 
"things, it can, proprio vigore, have no force 
within the territorial limits of another na- 
tion. It follows that the peculiar personal 
^status, as to his capacities or incapacities, 
which an individual derives from the law of 
his domicil, and which are imparted only by 
Ihat law, is suspended when he gets beyond 
"the sphere in which that law is in force. 
And when he passes into another jurisdic- 
tion his personal status becomes immediate- 
ly affected by a new law, and he has those 
personal capacities only which the local law 
:allows. The civil capacities and incapaci- 
ties with which he is affected by the law of 
his domicil, cannot avail either for his bene- 
'M or to his prejudice, any further than as 
they are coincident with those recognized 
by the local law, or as that community may, 
-on principles of national comity, choose to 
^Jidopt the foreign law. Though the civil- 
ians, as has-been observed, generally, hold 
that the law of the domicil should govern 
.-as to the personal status, it is by no means 
true that they are universally agreed. Voet, 
■one of the most eminent, of whom it has 
been said that by his clearness and logic he 
merits the title of the geometer of jurispru- 
dence (Merl. Quest de Droit Confession, § 
:2, note 1), after stating that such is the 
■opinion of the majority, "plurium opinio," 
gives his own opinion in decisive terms, that 
personal statutes, as well as those relating 
to things, are limited in their operation to 
the country by which they are established; 
^nd he supports his opinion by the author- 
ity of the Roman law, as well as by that 
■plain and obvious axiom of the jus gentium, 
that the legislative power of every govern- 
anent is confined to its own territorial limits. 
Ad Pand. lib. 1, tit. 4, pt. 2, notes 5, 7, S. 
<5ail, who has been styled the Papinian of 
-Germany, maintains the same opinion in 
teims equally positive. Pract. Obs. lib. 8, 
Obs. 122, note 11. 

The inconveniences which would result 
from a practical adoption of the principle 
that the law of the domicil must prevail, 
-n'hich determines the personal status of the 
Individual, wherever he may be, would be 
Sound to be very great. If we admit that a 



foreigner has all those pei-sonal capacities 
and civil qualities in this country which the 
law of his domicil allows, to be consistent 
and follow out the principle we must adopt 
all those subsidiary laws of his domicil 
which regulate and protect him in the en- 
joyment of his personal status. If, for ex- 
ample, we acknowledge the relation of mas- 
ter and slave, our law should, in consisten- 
cy, arm the master with the authority to 
govern his slave, with the power of dispos- 
ing of his person and labor, which he enjoys 
by the law of his own country. It would 
be a mockery to acknowledge the relation 
of master and slave and to deny all the le- 
gal consequences which that relation im- 
ports. If we adopt the artificial distinc- 
tions of other nations with regard to their 
subjects, when they are temporarily resi- 
dent among us, it would seem that we must 
also adopt that part of their laws which 
regulate those artificial relations, and the 
rights and duties which result from them. 
Natural relations of foreigners, and such as 
are established by our own domestic institu- 
tions, we recognize in foreigners who are 
temporarily resident among us; but the 
rights and obligations which flow from 
them must, as a general rule at least be 
determined by our own law, and be enforc- 
ed by such means only as the local law al- 
lows. But those merely artificial distinc- 
tions, those capacities and disqualifications 
of mere positive Institution, established by 
different communities among their mem- 
bers, which are not founded in nature but 
which relate to their own domestic economy, 
their municipal institutions, and their pe- 
culiar social organization, cannot be admit- 
ted to follow them Into other nations in 
whose laws such distinctions are unknown, 
without disturbing the whole order of soci- 
ety, and introducing into communities privi- 
leged castes of persons, each governed to a 
considerable extent by different laws and 
affected by personal privileges peculiar to 
themselves, and totally at variance with the 
habits, social order, and the laws of the 
community among whom they reside. 

I have thus far considered the f ubj'ect as 
it was presented in one branch of the argu- 
ment, as purely a question of the jus gen- 
tium, to which the same considerations will 
apply whether it be raised in one country or 
another, and I come to the conclusion that 
the libellant is not disqualified from main- 
taining an action for a personal tort com- 
mitted within our jurisdiction, merely be- 
cause he is by the laws of his own country 
rendered incapable of maintaining an action 
in the forum of his domicil. And that con- 
clusion will be fortified by recurring to our 
own domestic jurisprudence. It is stated by 
Mr. Justice Story as one of the rules which 
appear to be best established by the juris- 
prudence of this country and England, that 
personal disqualifications, not arising from 
the law of nature but from the principles of 
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the positive or customary law of a foreign 
country, are not generally regarded in other 
countries "where the like disqualifications do 
not exist. Confl, Laws, 97. It is now fully 
settled in England, though it was once a 
doubtful question, that if a minor, who is 
disqualified from entering into the marriage 
contract without the consent of his guard- 
ian, goes into Scotland, where a minor -has 
that capacity without such consent, and is 
married conformably to the laws of Scot- 
land, the contract will be held valid and 
binding by the law of England. Compton 
V. Bearscroft, Bull. N. P. 115. The same 
principle is fully established in this coun- 
try. 2 Kent, Comm. 92, 93; Story, Confl. 
Laws, 115, 116; Med way v. Needham, 16 
Mass. 157; Inhabitants of West Cambridge 
V. Inhabitants of Lexington, 1 Pick, 506; 
Putnam v. Putnam, 8 Pick. 433. And 
though the considerations on which such 
marriages have been held valid in the do- 
mestic forum of the parties, where there has 
been a studied evasion of the law of their 
domicil, is the hardship and the mischief 
which would arise to society by bastardiz- 
ing the issue of such marriages, yet it is not 
the less a distinct recognition of the prin- 
ciple that the legal capacity of a person to 
do an act depends on the law of the place 
where the act is done. Huber (De Conflietu 
Legum, 1-8) denies that the magistrate in 
the forum of the domicil is bound by the jus 
gentium to admit the validity of such mar- 
riages in direct evasion of the law of the 
parties' own country, yet no doubt can be 
entertained that they would be held valid 
in every other forum. And in a case where 
two British subjects, ueing minors, were in 
France for the purpose of education, and in- 
termarried there, it was held that the valid- 
ity of the marriage, and of course the capac- 
ity of the parties to enter into the con- 
tract, was to be determined by the law of 
France, and not by that of England, al- 
though the English domicil remained un- 
changed, and the marriage being a nullity 
by the law of France, was held to be void 
in England. Confl. Laws, 77; 2 Hagg. Con- 
sist. 407, ^08. It has been decided in Mas- 
sachusetts, after the most deliberate consid- 
eration, that a person who has been con- 
victed of an infamous crime which rendered 
him incapable of being received as a wit- 
ness in the country where the conviction 
took place, is a competent witness when in 
another jurisdiction. Com. v. Green, 17 Mass. 
515. Tliis is another application of the gen- 
eral principle that the personal status of an 
individual is to be determined by the law of 
the place where he is, as to acts done with- 
in that jurisdiction, and that the civil in- 
capacities which attach to him in one coun- 
try do not follow him into another. By the 
law of Prance a man does not attain to the 
age of legal majority until the age of twen- 
ty-five. If a Frenchman entered into a con- 
tract in this state, where the age of major- 



ity is twenty-one, between the ages or 
twenty-one and twenty-five would he be al- 
lowed to avoid it on the plea of minority? 
The supreme court of Louisiana has sai<i 
that in such a case the contract would be- 
binding, and that the capacity of the persom 
would depend on the law of the place where- 
the contract was made, and not on that of 
the person's domicil. Confi. Laws, 73; Saul 
V. His Creditors, 7 Mart [N. S.] 596. And 
though that court does not appear to have a 
settled opinion on the general question how 
far the personal status of an individual, as 
it is fixed by the law of his domicil, may be- 
changed by the law of the place where the- 
act is done, it is apprehended that the opin- 
ion here expressed would be followed in this- 
state. 

But the clearest and most distinct recog- 
nition of the principle that the civil capaci- 
ties and incapacities of an individual are to- 
be determined by the law of the place where- 
the person is, and not by that of his domicil, 
is found in the decisions upon the very sub- 
ject which is involved in this case— that of 
slavery. It was decided in 1772, in Som- 
mersett's Case, that a slave who was carried 
by his master to England, from any of the- 
colonies, became free as soon as he stepped 
on English ground. 1 Black. 425, note; Loftt^ 
1; 11 State Tr. 340. A similar decision, 
some years after, was made in Scotland. 2t 
Hagg. Adm. 118. It is supposed, indeed, 
that a difCerent rule prevailed before that de- 
cision. It is said that the traffic in slaves 
had for a long series of years been as publie- 
and notorious in London as in the colonies^. 
and that the legality of it had been sustained 
by the most eminent lawyers in the kingdom.. 
The Slave Grace, 2 Hagg. Adm. 105-114. 
However that may be, the law as it was then 
declared, has never since been brought into* 
doubt; and whether the real grounds or 
the decision are to be found, as intimated by 
Lord Stowell, in the "increased refinement 
of the sentiments and manners of the age," 
or in the maxims of the ancient common law- 
relating to villanage (2 Hagg. Adm. 109), it^ 
seems to me that it may be well vindicated 
upon those principles of the jus gentium, 
which have already been frequently men- 
tioned, and which are indicated by Lord Stow- 
ell in another part of the same opinion. 
"The entire change of the legal character or 
individuals, produced by a change of local 
situation, is far from being a novelty in the- 
law. A residence in a new country intro- 
duces a change of legal condition, which im- 
poses rights and obligations totally incon- 
sistent with the former rights and obligations 
of the same persons. Persons bound by par- 
ticular contracts which restrain their liberty,, 
debtors, apprentices, and others, lose their 
character and condition for the time, whenj 
they reside in another country, and are en- 
titled as persons totally free, though they re- 
turn to their original servitude and obliga- 
tions upon coming back to the country they 
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had quitted." 2 Hagg. Adm. 113. But if 
the decision in Sommersett's Case did not en- 
tirely approve itself to the judgment of that 
eminent magistrate, we may set against his 
doubts the opinion of another learned judge, 
although he also may be thought to trace 
the decision to the improved moral percep- 
tions of the age, and the more full develop- 
ment of the principles of natui-al equity and 
'universal justice, than to any ancient max- 
ims of the common law, coinsidered as a 
mere municipal code. "It is matter of pride 
to me," says Mr. Justice Best, "to recollect 
that while economists and politicians were 
recommending to the legislature the protec- 
tion of this traffic, and senators were fram- 
ing statutes for its promotion, and declaring 
it a benefit to the country, the judges of the 
land, above the age in which they lived, stand- 
ing on the high ground of natural right, and 
disdaining the lower doctrine of expediency, 
declared that slavery was inconsistent with 
the genius of the English constitution, and 
that human beings could not be the subject- 
matter of property. As a lawyer, I speak of 
that early determination, when a different 
doctrine was prevailing in the senate, with 
a considerable degree of professional pride-" 
Forbes v. Cochrane, 2 Barn. & C 448. "But 
to whatever cause is to be ascribed this 
change of the common law of England, if 
change it was, it has since that time been 
considered the settled law, that a slave on 
being Introduced into England becomes free. 
And the law as it was then declared by Lord 
Mansfield, is believed to be generally adopted 
by Uie non-slaveholding states, in this coun- 
try. Confl. Laws, 92; Case of Francisco, 9 
Am. Jur. 490. The question was very fully 
considered by the supreme court of Massa- 
chusetts, in the recent Case of the Slave 
Med (Com. v. Aves, 18 Pick. 193; Aug., 1836), 
and it was decided, that a slave on coming 
into that state became free, except in a case 
falling within the provisions of the constitu- 
tion of the United States, and the act of con- 
gress of Feb. 12, 1793, by which provision is 
made for' delivering up persons who are held 
to labor or service in one of the United States 
on their escaping into another. If the own- 
er voluntarily brings his slave into the state, 
the case does not come within the provisions 
of the law, and he becomes free. The same 
doctrine was held by Mr. Justice Washington 
In the ease of Butler v. Hooper [Case No. 
2,241], and again in Ex parte Simmons [Id. 
12,863]. And it appears from the cases of 
Lunsford v. Coquillon, 2 Mart [N. S.] 404, 
and Rankin v. Lydia, 2 A. K. Alarsh. 470, that 
the principle has been fully recognized in 
Louisiana and Kentucky, that the relation of 
master and slave is founded exclusively on 
municipal law for which the courts in those 
states do not claim any extra-territorial 
force. 

All these cases stand upon the principle 
that slavery, and with it as a necessary con- 
sequence, all the civil incapacities which are 



peculiar to that servile state, depend entirely 
on the local law. It follows of course that 
when a slave passes into a country, by whose 
laws slavery is not recognized, his civil con- 
dition is changed from a state of servitude,, 
to that of freedom, and he becomes invested 
with those civil capacities which the law of 
the place imparts to all who stand in the 
same category. It is, indeed, said by Chief 
Justice Shaw, in delivering the opinion of 
the court, in the Case of the Slave Med, that 
"slaves in such case become free, not so much 
because any alteration is made in their status 
or condition, as because there is no law 
which will warrant, but there are laws, if 
they choose to avail themselves of them, 
which prohibit their forcible detention, or 
forcible removal." If by this is meant there 
is no change in the personal state of a slave 
in relation to the law of the country he has. 
left, it may well be admitted to be correct. 
The law of that country, notwithstanding he 
is for the time withdrawn from its direct and 
immediate control, would hold him to be a 
slave until he acquired his freedom in some 
of the forms of emancipation known to that 
law. His mere transit into a country whose 
law declared him free, within its jurisdic- 
tional limits would not per se liberate him 
from the incapacities and obligations result- 
ing from the law of his domicil within the 
legitimate sphere of that law's operation, and 
if he were to return to that country the con- 
dition of servitude would reattach to him 
precisely as when he left it. So it was de- 
cided by Lord Stowell, in the Case of the 
Slave Grace, and the same principle is dis- 
tinctiy established by the case of Williams 
v. Brown, 3 Bos. & P. 09. But it by no 
means follows that because the law of his 
domicil holds him to be a slave, he has not, 
while within a jurisdiction which declares 
him to be free, all the faculties which be- 
long to a state of freedom. It is difBcult to 
understand what the law does, by declaring 
him free, if it does not invest him with the 
rights and capacities of a free man; and if 
it does„ it confers upon him a personal state 
very different from that of slavery; and there 
is no absurdity or contradiction in supposing 
a man to be a free man in one country and a 
slave in another. Both result from the same 
principle, the absolute supremacy of the laws 
of every state within its own territorial lim- 
its. And though Lord Stowell rather sar- 
castically remarks, that the law of England, 
by adopting this principle, puts the liberty 
of a man, as it were, into a parenthesis, it is 
nothing different from what occurs in many 
other cases, in which an individual is affect- 
ed by the law of his domicil with peculiar 
capacities and disqualifications, which are 
recognized either in his favor or against him 
while r^ident within another jurisdiction. 
When he returns to his own country he be- 
comes reinvested witJi his original personal 
status, and the capacities and disqualifica- 
tions of the law of his domicil attach. Take 
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A case of familiar and daily occurrence. A 
man, is a magistrate in tlie place of Ms domi- 
•cil. He passes out of that jurisdiction, and 
he can exercise no authority as a magistrate. 
He hecomes a private person, hut on his re- 
turn to the place of his domicil he reassumes 
his personal status as a magistrate. The 
law which declares a slave free on his in- 
troduction into this country, by necessary 
■consequences, if it he not an identical propo- 
sition, declares him to be possessed of the 
civil qualities of a freeman, and confers on 
him the faculty of vindicating his rights, 
iind claiming redress for wrongs in the or- 
dinary course of justice; and this general 
proposition is an answer to another part of 
the argument, that the libellant in this case, 
was put under the government of the re- 
spondent who stood loco domini, the owner 
having delegated to him his authority. That 
authority when the slave was within the 
jurisdiction of this country, could be exer- 
cised only under the restrictions of our law. 
Years before the decision of Sommersett's 
Case, it .was said by Lord Chancellor North- 
ing ton, that a negro might maintain an ac- 
tion in England, against his master for ill 
usage. Shanley v. Harvey, 2 Eden, 126, 
quoted, 2 Hagg. Adm. 116. 

It was supposed in the argument that a 
■distinction might be made, founded on the 
circumstance that the tort was committed 
on the high seas, which ai*e within the com- 
mon jurisdiction of all nations. It is true 
that no nation can claim an exclusive juris- 
■diction over any part of the high seas, but 
all nations can, and do claim an exclusive 
jurisdiction over their own vessels that float 
■on the high seas. A foreigner who is a pas- 
senger on board an American vessel, when 
the vessel has left the port, and is beyond 
the jurisdiction of his own country, is amena- 
ble to the laws of tMs country and is under 
their protection. If he commits a crime he 
may be indicted in our courts, and punished 
by our laws. If he commits a tort, he is 
personally liable to answer for it in our 
courts, and if he suffers a wrong he may ap- 
peal to the laws of this country for redress, 
as much as though the wrong had been done 
him on land. If the libellant would not be 
px-ecluded from maintaining an action for a 
tort done on land, he may equally maintain 
one for a tort done in an American vessel on 
the high seas. Forbes v. Cochrane, 2 Barn. 
& C. 448. 

It was supposed at the argument that the 
capacity of the libellant to maintain this ac- 
tion in "the courts of the United States may 
stand on grounds somewhat difEerent from 
what it would in the state courts; that slav- 
•ery existing in some of the individual states, 
and not being prohibited by the constitution 
sivd laws of the United States, the national 
courts might be bound by the principles of 
the jus gentium to recognize the incapacities 
of slaves having a foreign domicil, even 
where it would not be done by the state 



courts, and that the national tribunals are 
under the same obligations in this respect, 
whether sitting in "a state wher** slavery is 
admitted, or where it Is prohibited. If this 
were conceded, and in the view which I take 
of the case I do not think it neeessai-y to 
give an opinion upon the question, the an- 
swer is, that a court sitting in Louisiana is 
no more bound, than one sitting in Maine, to . 
recognize as to any acts, or rights acquired, 
within the exclusive jurisdiction of the 
United States, the artificial incapacities of 
persons resulting from a foreign law. The 
question in both cases, would be, whether 
the party could by the laws of the United 
States, have a standing m court. The court 
certainly is not bound to enforce against him, 
a personal incapacity derived from the law 
of his domicil, because that law can have no 
force in this country any further than our 
law on the principles of comity chooses to 
adopt it; and every nation will judge for it- 
self how far it is consistent with its own in- 
terest and policy to extend its comity in this 
respect. If the legislative power has pre- 
scribed no rule, the courts must of necessity 
decide in each individual case as it is pre- 
sented, and however embarrassing and per- 
plexing the case may sometimes be, the 
courts cannot escape them. If the incapacity 
alleged were slavery, it is not for me to say 
what would be the judgment of a court sit- 
ting within a jurisdiction where slavery is 
allowed, but sitting as this court does, in a 
place where slavery by the local law is pro- 
hibited, I do not feel myself called upon to 
allow that disqualification when it is alleged 
by a wrongdoer, as attaching to the libellant 
by the laws of a foreign power, for the pur- 
pose of withdrawing himself from responsi- 
bility for his own wrong. 
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In re POJIEROY. 

[2 N. B. R. 14 (Quarto, 3).] i' 

District Court, E. D. Missouri. 18G8. 

BASKRUPTcr— Omission of Wife's Pkopeutt 
FUOM Schedules. 

Where all of a bankrupt's right and title to 
property has been sold by creditors under judg- 
ment and execution, and purchased by his wife 
with her own separate funds, he has no title or 
estate in such property which he could be re- 
quired to report in his schedules, and, hence, 
its omission cannot subject him to the penalties 
for false swearing. 

It appeared, in the evidence, that the wife 
of the bankrupt had received from her grand- 
mother some advances and a legacy, which the 
bankrupt testified he had never reduced to his 
possession, but had always treated the same 
as the sepai-ate property of his wife. These 
sums she had invested from time to time in 
the purchase of notes through a broker, until, 

1 [Reprinted by permission.] 
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in 1863, they amounted to five thousand dol- 
lars, -when she purchased the house in which 
the bankrupt and his family lived, paying 
five thousand dollars cash, and giving notes 
endorsed by her husband for six thousand 
dollars, running through six years, with an- 
nual interest The title was made to a trus- 
tee for the separate use of Mrs, P. The trus- 
tee, at the request of the wife, made a lease 
of the premises to the bankrupt for six years, 
at an annual rent, which would pay the ac- 
cruing notes as they fell due, with taxes and 
insurance. With this rent the notes had 
been paid as they became due. Subsequent- 
ly, in April, 1867, creditors of the bankrupt 
levied an execution upon the bankrupt's in- 
terest and estate in the property, and ex- 
posed it to sale. Mrs. Pomeroy procured 
money from a relative tn New York, and 
through the interposition of a friend pur- 
chased the estate of the husbajnd at sheriff's 
sale, for five hundred dollars, and the friend 
subsequently conveyed this title to the trus- 
tee of Mrs. Pomeroy. 

TEEA.T, District Judge, held, that as all 
the tifle and estate of the bankrupt, whether 
as lessee or as husband, had by the creditors 
been sold under judgment and execution, and 
had been purchased by the wife with funds 
not dei'ived from the husband, that it was not 
necessary to inquire into the efCect of the 
statutes of the state (Rev. Code 1835, p. 724) 
exemptLDg the property of the wife from exe- 
cution for the debts of the husband. That 
as all his estate in the property, whether as 
lessee or husbajid, had been sold by the 
creditors upon execution, that the bankrupt 
had no title or estate in the land which he 
could be required to report in his schedules, 
and therefore, that there was no ground for 
the specification that he had sworn falsely 
in not reporting this property or the interest 
which might have attached to him for the 
sums advanced by way of rent in making 
the deferred payments. Objections over- 
ruled. • 
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Case No. 11,259. 

POMEROY T. CONNISON. 

[1 TklacA. Pat. Cas. 40; Cranch, Pat. Dec. 112.] 

Circuit Court, District of Columbia. Nov., 1842. 

Patent Office Appeals— Ikterfeubnces — Right 
OF Patentee to Appeal. 

[In the case of an interference between an ap- 
pUeaiit and a patentee, the patentee has no right 
of appeal, under the act of 1836, from a decision 
awarding priority to the applicant anci granting 
him a patent, for the existing patent is not m- 
validatefl or afEected thereby.] 
[Cited in Greenough v. Clark, Case No. 5,784; 

Yearsley v. Brookfield, Id. 18,131; Bowen v. 

Herriet, Id. 1,722; Whipple v. Renton, Id. 

17,521; Hopkins v. Barnum, Id. 6,685; Jones 
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V. Wetherill, Id. 7,508; King v. Gedney, Id> 
7.795. Distinguished in Mowry v. Barber, 
Id. 9,892. Disapproved in Babcock v. Deg- 
ener. Id. 698.] 

[This was an appeal by Ralph Pomeroy, a 
patentee, from a decision by the commissioner 
of patents, in an interference, awarding pri- 
ority of invention to Alexander Connison, and 
granting him a patent.] 

B. S. Brooks, for appellant. 

T. B. Jones (Seth P. Staples, of counsel), 
for appellee. 

CRANCH, Chief Judge. Alexander Conni- 
son applied for a patent. The commission- 
er of patents being of opinion tliat the pat- 
ent applied for would, if granted, interfere 
with a prior unexpired patent to Ralph Pom- 
eroy, gi-anted on the 24th day of January,. 
1841, gave him notice thereof, under the 8th. 
section of the act of July 4, 1836 (volume 9^ 
p. 549, c. 747 [Bior. & D. Laws; 5 Stat. 120]), 
and he appeared before the commissioner 
of patents, and contested the right of Mr. 
Connison, who claimed to be the first in- 
ventoi-. The commissioner, on the 2oth of 
July, 1842, decided that a patent ought ta 
issue to Alexander Connison, as the first 
original inventor, and that the same be ac- 
cordingly issued, unless an appeal be en- 
tered within ten days. 

Prom this decision Mr. Pomeroy appealed,, 
and filed his reasons of appeal. The com- 
missioner has laid before the judge the 
grounds of his decision, in writing, with the 
original papers and the evidence hi the 
cause. 

The first question is, has the judge juris- 
diction upon this appeal from the decision 
of tlie commissioner— not rejecting, but grant- 
ing, tlie application? In no other case un- 
der the patent laws can an appeal be tak- 
en from the decision of the commissioner, 
unless the application for a patent has been 
rejected by him. In no other ease can au 
appeal be taken to the granting of a patent; 
and the reason for giving an appeal from 
the rejection of an application for a patent,, 
and not giving an appeal from the granting 
of a patent, is, that the applicant whose appli- 
cation is rejected has no remedy. He cannot 
go into a court of law or equity to obtain a 
patent; nor can he maintain any action for 
the use of his invention. But, if the commis- 
sioner grant a patent erroneously, its valid- 
ity may be tried; and any person interested 
may defeat it by a suit at law or in equity. 

The general object in giving an appeal un- 
der the patent laws, therefore, is to correct 
the error of the commissioner in refusing 
to grant the patent applied for. This error 
in granting a patent is corrected by the or- 
dinai*y tribunals of the countiy, and there 
was no need of a special tribunal for that 
purpose. This general object seems to me 
to govern all the provisions of the law up- 
on this subject, and ought to be taken into 
considei-atiou in their consti-uction. . Thus, 



POMEROY (Case No. 11,259) 



[19 Fed. Gas. page 958] 



in the 7th section of the act of July 4, 1836, if 
the specification and claim shall not have 
been so modified as, in the opinion of the 
commissioners, shall entitle the applicant to 
a patent, he may on appeal, and upon re- 
quest in writing, have the decision of a 
"board of examiners," &c., who may reverse 
the decision of the commissioner. And by 
the 16th section the remedy given by bill in 
equity is confined to the case of two inter- 
fering patents, and to the refusal of the 
board of examiners to grant a patent The 
provisions of this section are, by the 10th 
section of the act of 1S39 [5 Stat. 353], ex- 
tended to all cases where patents are re- 
fused, for any reason whatever, "by the com- 
missioner of patents or by the judge, &c. 

The proceedings before the commissioner 
and before the judge by appeals are all ini- 
tiatory, all relating to the question whether 
a patent shall issue. They cannot afiEect a 
patent already issued. Such are the provi- 
sions of the act of 1836 {sections 5-12, 16), 
and of the act of 1839 (sections 10, 11). 
There is no section or clause in either of 
the acts which gives a patentee a right of 
appeal from the decision of the commission- 
er granting a patent to another person, un- 
less that right be given by the 8th section 
of the act of 3836. By that section it is 
enacted: "That whenever an application 
shall be made for a patent, which, in the 
opinion of the commissioner, would interfere 
with any other patent for which an appli- 
cation may be pending, or with any unex- 
pi]*ed patent which shall have been gi-anted, 
it shall be the duty of the commissioner to 
give notice thereof to such applicants or pat- 
entees, as the case may be; and if either 
shall be dissatisfied with the decision of the 
commissioner on the question of priority of 
right of invention, on a hearing thereof he 
may appeal from such decision on the like 
terms and conditions as are provided in the 
preceding section of this act; and the like 
proceedings shall be had to determine which, 
or whether either, of the applicants is enti- 
tled to receive a patent as prayed for." 

The power and jurisdiction given by the 
patent laws to the board of examiners and 
to the judge are special and limited, and 
must be construed and exercised strictly. 
The judge can only decide such questions 
and render such judgment as he is ex- 
pressly authorized by the statutes to de- 
cide and render. In the case stated in the 
Sth section of the act of 1830, the judge 
is only "to determine" which, or whether ei- 
ther, of the applicants is entitled to receive 
a patent as pi-ayed for. He can only act 
in a case where there are contending appli- 
cants for a patent, and those applicants 
must have prayed for a patent. A pat- 
entee is not an api^licant. He has already 
obtained all he asked for. If his patent can 
be supported at law, he has nothing to fear. 
The grant of a subsequent patent errone- 
ously to another cannot afCect the validity 



I of his patent. The judge is to determine 
which, or whether either, of the applicants is 
entitled "to receive" a patent. It would be 
absurd to say that a patentee is entitled to 
receive a patent after he has already re- 
ceived it It is true that the Sth section, 
after speaking of applicants and patentees, 
says, if either shall be dissatisfied, he may 
appeal. The word "either" may be satis- 
fied by applying it to the words "such ap- 
plicants,"— i. e. "either" of "such applicants." 
And that such was the understanding of the 
legislature seems probable from the fact 
that they have only authorized the judge to 
determine between contending applicants, 
and not between an applicant and a pat- 
entee; for when they come to say what the 
judge is to do upon the appeal, we find it is 
"to detei*mine which, or whether either, of 
the applicants is entitled to receive a patent 
as prayed for." The word "either" in the 
former parts of the clause is hei'e explained 
to mean "either of the applicants." It cannot 
be contended that the judge is to decide 
whether a patentee is entitled to receive a 
patent which he has already received, and 
which he still has in his possession. This 
construction of this section is corroborated 
by the reference to it in the 12th section, 
which gives a right to file a caveat, and 
where it is said that "if in the opinion of 
the commissioner the specifications of claim 
interfere with each other, like proceedings 
may be had, in all respects as are in this act 
provided in the case of interfering applicar 
tions," i. e. in the Sth section. The 16th sec- 
tion seems to give the remedy in a case of inter- 
fering patents, which this will be if the com- 
missioner shall issue a patent to Mr. Conni- 
son. It also provides for the case if a patent 
is refused by the board of examiners on the 
ground tliat it would interfere with an un- 
expired patent; and the provisions of this 
section are extended, by the 10th section of 
the act of 1839, to all cases of refusal by 
the commissioner or the judge. 

Where the patent has issued, the jurisdic- 
tion of the commissioner is exhausted. He 
has no further control over it, except in the 
case provided for in the 13th section of the 
act of 1836, where the patent is uioperative 
or invalid by reason of a defective or insuf- 
ficient description. An adjudication of it 
by the commissioner or the judge has no 
effect upon a patent already granted, and is 
entirely inoperative as to the rights of the 
parties, unless the decision be against the 
applicant, against 'whom it would be con- 
elusive, unless an appeal were given by the 
statute. He could apply to no other ti-ibu- 
nal. But as to the patentee, a decision 
against him would be a brutum fulmen; 
and, if the second patentee should do any 
act imder his patent to the supposed injuiy 
of the first patentee, he would have a right 
of action, and might maintain the validity 
of his patent in tlie same manner and to 
the same effect as if the second patent 
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Ijad not issued. When the commissioner in- 
-quii'eg aa to tlie relative priority of inven- 
tion betweei! the applicant and the patentee, 
it is not for setting aside the patent al- 
ready granted, over which he has no con- 
trol. The decision of the commissioner does 
2iot affect the patentee if his patent is valid, 
iind if it is invalid he has no right to com- 
plain. There -was no necessity, therefore, 
that the patentee should have a right to ap- 
ipeal from the decision of the commissioner, 
-which could have no effect upon his rights. 
This is a sufficient reason why the legisla- 
ture should not give him the right to appeal 
in such a case. He has already abundant 
means of redress, both at law and In equity, 
3f his patent is valid and should be riolat- 
<ed; and this accounts for restraining the 
action of the judge to the case of contend- 
ing applicants. An appeal is given to a 
<lisappointed applicant, because otherwise 
the decision of the commissioner would be 
conclusive against him. It is not given to 
the patentee, because the decision of the 
"Commissioner is not only not conclusive as to 
liim, but does not in any manner affect his 
legal or equitable rights. And if the patent 
should be issued to Mr. Connison by the 
'Commissioner, the act of 1836 (section 16) 
<expressly gives him a remedy in equity, 
■where he may have the benefit of the oath 
of the patentee, in addition to slYL legal 
<evideno6 talcen, according to the rules of a 
-court in equity, which has power and ju- 
a-isdiction to act effectually in the case, 
and to adjudge either of the patents to be 
■void; or, if he does not like the remedy by 
ibill in equity, he may bring an action at 
3aw for a violation of his patent, in which 
-case its validity may be tried and decided. 
In either of these cases his remedy may be 
luU and conclusive, whereas, if he were to 
3iave an appeal, he would not thereby have 
any conclusive or effectual remedy; for, if 
«pon such appeal, he should prevail in re- 
-versing the decision of the commissioner, 
the reversing decision would not be final 
and conclusive npon Mr. Connison. He 
■would still have his remedy upon a bill in 
<equity, under the same 16th section. 

I am therefore of opinion that the legisla- 
ture designedly limited the authority of the 
judge to the decision of the question "which, 
or whether either, of the applicants is enti- 
tled to receive a patent as prayed for"; and 
that, as in this ease there is only one ap- 
3)licant, I have no jurisdiction under the 8th 
-.section of the act of 183G. 

The only other case of appeal provided for 
3n the statutes is when the application for 
a patent is rejected; and as the application 
of Mr. Connison was not rejected, but sus- 
tained, I have no jurisdiction of the ap- 
3)eal of *Mr. Pomeroy, who is not an appli- 
<cant. 

Believing that I have no jurisdiction in 
this case, and that ilr. Pomeroy has all his 
arights and remedies reserved to him by the 
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statutes upon this subject, I shall return the 
papers to the patent office, with a certificate 
of the substance of this opinion. 

[Patent No. 2.872 was granted to A. Connison, 
December 5, 1842, and has not, so far as as- 
certained, been inTolved in any other cases re- 
ported prior to 18S0.] 
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1. In the state courts in Connecticut, an an- 
swer in chancery stands on the same footing as 
a plea, and is not evidence unless the complain- 
ant seeks a disdosure by an appeal to the con- 
science of the defendant. 

2. In chancery proceedings in the courts of 
the United States, when the answer is respon- 
sive to allegations in the bill, it is considered as 
evidence, and must be rebutted by something 
more than simply the testimony of one witness. 

3. The courts of the United States are not gov- 
erned or controlled by the practice of the state 
courts, unless adopted by some law of the United 
States, or by some rule of court made -in pur- 
suance of an act of congress. 

[Cited in Kusch v. Des Moines Co., Case No. 

12,142.] 
[Cited in brief in Merchants' Banl: v. Evans, 

51 Mo. 336.1 

4. The svpreme court of the United States 
has, under authority of an act of congress, adopt- 
ed certain rules of practice for the courts of 
equity of the United States; one of which is, 
that in all cases where the rules prescribed by 
the supreme court, or by the circuit court, do not 
apply, the practice of the circuit courts shall be 
regulated by the practice of the high court of 
chancery in England. 

5. The rule is well settled that parol evidence 
cannot be admitted to contradict or vary the 
terms of a written instrument; nor can a convej*- 
anee be shown by parol to be to another use or 
interest than that expressed in it. But a latent 
ambiguity arising from some collateral matter 
out of the instrument, may always be explained 
by parol evidence. 

6. Where A. B. & C. were copartners, and A., 
without the knowledge of either of the other 
partners, drew funds from the concern while act- 
ing as the agent of D., which funds he furnished 
to D.; it was held, that a deed of certain prop- 
erty of less value than the funds so furnished 
to D., subsequently made by D., while in failing 
health, to B., reciting as the consideration there- 
of, the indebtedness of A. to B. & C, which D. 
assumed, was valid as against the creditors of 
D., and that the books of the partnership were 
admissible to show how the accounts stood as 
between the partners. 

7. B. & C. were not creditors of D., but of A.; 
and therefore, the deed was not void under the 
statute of Connecticut of 1828, relative to con- 
veyances in trust for creditors. 

8. The deed could not be considered in trust 
for the creditors of the grantor within the stat- 

1 [Reported by Elijah Paine, Jr., Esq.] 

2 [Date not given. 2 Paine includes cases 
from 1827 to 1840.] 
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ute of Connecticut, but rather an indemnity in 
the nature of a mortgage, or a power coupled 
with an interest, whereby the grantee was au- 
thorized to sell the property conveyed, and to 
retain and pay what was owing by A. to B. & 0., 
and to pay over the surplus, if any, to the gran- 
tor or his legal reoresentatives. 

[This was a bill in equity by Benjamin 
Pomeroy, administrator of Charles E. 
Phelps, against D. Jb\ Manin, B. F. Phelps, 
& Foote, to set aside and declare null and 
void a certain instrument executed by 
Charles E. Phelps in his lifetime to the de- 
fendant D. F. Manin,] 

THOMPSON, Circuit Justice. The orig- 
inal bill or petition in this ease was filed in 
the superior court for the county of New 
London, in the state of Connecticut, and 
was removed into this court under the pro- 
visions of an act of congress, on the ground 
that the defendants were citizens of the 
state of New York. This circumstance has 
been urged at the bar on the part of the 
complainants, as placing the cause, with re- 
spect to the effect and operation of the an- 
swers as matters of evidence, upon a differ- 
ent footing than if it had been originally 
commenced in this court. I can perceive no 
good reason for such a distinction; if it was 
the right or privilege of the defendants to 
be sued in this court, it ought not to be in 
the power of the opposite party to take 
away that right, or deprive them of any ad- 
vantage, if any exists, which they may have 
in this respect. It seems to be admitted 
that in the state courts in Connecticut, an 
answer in chancery stands on the same 
footing as a plea, and is not evidence, un- 
less the complainant seeks a disclosure by 
an appeal to the conscience of the defend- 
ant. This is different from the rule that 
prevails in chancery proceedings in the 
courts of the United States; when the an- 
swer is responsive to the allegations in the 
bill, it is considered as evidence, and must 
be rebutted by something more than simply 
the testimony of one witness. In this case 
tlie answers were filed in this court after 
the cause was removed here, and were, in 
point of fact, sworn to in conformity with 
the practice of this court The courts of 
the United States are not govei*ned or con- 
trolled by the practice of the state couils, 
unless adopted by some law of the United 
States, or by some rule of court made in 
pursuance of an act of congress. See Brew- 
ster V. Gelston [Case No. 1,853]. The su- 
preme court of the United States has, under 
authority of an act of congress, adopted cer- 
tain rules of practice for the courts of equity 
of the United States: one of which is, that 
in all cases where the rules prescribed by 
the supreme court or by the circuit court, 
do not apply, the practice of the circuit 
courts shall be regulated by the practice of 
the high court of chancery in England. And 
it has not been, and cannot, indeed, be de- 
nied, that by the practice of the English 



1 chancery, the answer is required to he put 
j in under oath, and is received as evidence- 
so far as it is responsive to the bill.3 

s The general rule is, that whatever is re- 
sponsive to the bill, is evidence for as well as 
against the defendant. Sehwarz v. Wendell, 
Walk, (Mich.) 267. If a fact stated in the bill 
and answered by the defendant is material to- 
complainant's case, or is a circumstance from 
which a material fact may be inferred, the an- 
swer^ in such case, is responsive to the bill, 
and is evidence in the cause. Id. An answer 
may sometimes be evidence of a fact not stated 
in the bill; as when the bill sets forth part of 
complainant's case only, instead of the whole, 
and the part omitted and stated in the answer, 
shows a different case from that made by the- 
bill, and is not by avoidance merely. Id, Are 
answer in chanceiy not sworn to, is not evi- 
dence in tlie cause for any purpose; it performs 
the office of a plea only. Willis v. Henderson, 
4 Scam. 13. Where a general replication is 
put in and the parties proceed to a hearing, all 
the allegations of tne answer which are re- 
sponsive to the bill, shall be taken for true, un- 
less they are disproved by two witnesses, or 
by one witness with pregnant circumstances. 
Hagthorp v. Hook's Adm'rs, 1 Gill & J. 270; 
Roberts v. Salisbury, 3 Gill & J. 425; Moffat 
V. McDowall, 1 McCord, Eq. 434; Hopkins v. 
Stump, 2 Har. & J. 301; Mauoin v. Whiting, 

1 Call, 224; Blanton v. Brackett. 5 Call. 232; 
McCaw v. Blewit, 2 McCord, Eq. 102; Leeds 
V. Marine Ins. Co., 2 Wheat. [15 U. S.] 380; 
Stafford v. Bryan, 1 Paige, 239, 3 Wend. .532; 
Searcy v. Pannell, Cook, Eq. 110; JIaitin v. 
Browning, 2 Hawks, 644; Green v. Vardiman, 

2 Blackf. 324; Hart v. Ten Eyck, 2 Johns. 
Ch. 92; Neilson v. Dickenson, 1 Desaus, Eq. 
131; Clark v. Van Reimsdyk, 9 Cranch [13 
U. S.] 153; Estep v. Watkias, 1 Bland. 488. 
An answer, after replication, is not evidence 
for the defendant, except as it is made so, by 
discoveries called for in the bill, and which are 
responsive to direct charges or special interrog- 
atories. Lyerly v. Wheeler, 3 Ired. Eq. 599. 
The denials of an answer cannot be rebutted by 
a single witness, unaided by corroborating cir- 
cumstances. Clark v. Bailey, 2 Strob. Eq. 143. 
The defendant is bound to answer the charging 
part as well as the stating part of the bill ; and 
his answer to the charging part, if responsive 
thereto, is evidence in his own favor, if an 
answer on oath has not been waived by the 
complainant. Smith v, Clark, 4 Paige, 368. 
Where an answer on oath is waived, the an- 
swer is not evidence in favor of the defendant 
for any purpose; bxit as a pleading, the defend- 
ant may avail himself of admissions and alle- 
gations contained therein which establish the 
case made by his bill. Bartlett v. Gale. Id. 
50i. An answer admitting the equitaljle alle- 
gations of a bill, but setting up matter in avoid- 
ance, is not evidence of such matter to the 
court on motion to dissolve an injunction on 
bill and answer, and the injunction will be 
continued till the hearing. Ferriday v. Selcer, 
Preem. Ch. (Miss.) 258; s. p.. Planters' Bank 
V. Stockman, Id. 502; Oakey v. Rabb's Ex'rs, 
Preem. Ch. (Miss.) 546. Where a discoveiy is 
sought by the bill, the answer stands for proof 
unless rebutted by preponderating evidence; 
and although the testimony of a single witness, 
if corroborated by circumstance*, is sufficient 
to disprove an answer, yet it is for the chan- 
cellor to jud?e ^y the weight of the evidence; 
and his decision against the evidence to con- 
tradict the answer, will not be interfered with, 
especially where the same facts are ^worn to 
by two defendants in their several answers. 
Magwood V. Lubbock, Bailey, Eq. 382. Where 
the allegations of the bill are denied by the an- 
swer, a single witness is not sufficient to estab- 
lish them, unless strongly supported by circum- 
stances. Johnson V. Slawson, Id. 463. Where 
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The answers in this case must, tlieref ore, be 
received and considered according to this mle. 

The object of the bill in this case is to set 
aside, and declare null and void, a certain 
deed or instrument in writing, given by 
Charles E. Phelps to D. Forest Slanin, one 
of the defendants in this case, bearing date 
the sixteenth day of :May, in the year one 
thousand eight hundred and thirty-three, and 
which is set out in hoec verba in the bill. 
The allegations in the bill as the grounds 
upon which the relief is sought, are sub- 
stantially that Charles E. Phelps, at the 
time of his death, had a large real and per- 
sonal estate, to the amount of $20,000 and 
upwards. That he was largely indebted to 
more than that amount, which debts, at the 
time of the execution of the deed in ques- 
tion, were due and payable, and still remain 
unpaid; and that the property mentioned 
and described in said deed was liable to, 
and necessary for the payment of such debts, 

a bank answered, under its corporate seal, and 
the cashier made affidavit that the statements 
of the answer were true, to the best of his 
knowledge and belief, without stating that he 
had any knowledge of the facts therein set 
forth, the answer was holden not to be evi- 
dence against the positive averments of the bill. 
McGuffie V. Planters' Bank, Freem. Ch, (Miss.) 
3S3. An answer by a purchaser, denying no- 
tice of a prior unrecorded mortgage, is suffi- 
ciently disproved hy the iwsitive oath of a sin- 
gle witness, aided by corroborating circumstan- 
ces. Martin v. Sale, Bailey, Bq. 1. The tes- 
timony of one witness is sufficient to prove 
fraud, although denied by the answer, if cor- 
roborated by the circumstances of the case. 
Rowe V, Cockrell, Id. 126. An answer to a 
bill charging fraud, responsive to the bill de- 
nying the charge, and uncontradicted by evi- 
dence, rebuts the idea of fraud. Murray v. 
Blatcbford, 1 "Wend. 5S3; Cunningham v. Free- 
bom, 3 Paise, 557. The answer of a wife can- 
not be read as evidence against her husba,nd; 
nor can she be examined as a witness against 
him. City Bank v. Bangs, Id. 36. The an- 
swer of the wife can. in no casp, affect the 
husband. Lingan v. Henderson, 1 Bland, 269. 
The answer in chancery of a corporate body, 
under its common seal, denying the equity of 
the bill, is sufficient to warrant a denial of an 
injunction, or to dissolve it if granted. Haight 
V. Morris' Aqueduct [Case No. 5,902]. Where 
a replication is filed, no statement in the an- 
swer not responsive to the bill can avail the de- 
fendant unless it is established by proof. "Wake- 
man V. Grover, 4 Paige, 23. The rule that 
proof cannot be received of the admissions of 
a party, unless there is an allegation, setting 
forth when, where, and "to whom, such admis- 
sions are made, does not apply to the case 
oiade by the defendant in his answer. Bran- 
don V. Cabiness, 10 Ala. 155. "When an an- 
swer, is positive no decree can be made against 
it '(Upon the testimony of a single witness. If, 
however, there are circumstances which streng- 
then the witness and entitle him to greater 
credit, this forms an exception. In weighing 
circumstances, equal credit is to be given to 
each, and it is not to be forgotten that one is 
a disinterested witness. Sturtevant v. Water- 
bury, 1 Edw. Ch. 442. The "answer of the de- 
fendant must be taken to be true, unless it is 
contradicted by the positive testimony of two 
witnesses, or the testimony of one witness, with 
strong circumstances. Id.; s. p., Neilson v. 
Dickenson, 1 Desaus. Eq. 134; Hart v. Ten 
Evck, 2 Johns. Ch. 92; Hughes v. Blake, 6 
"Wheat [19 U. S-l 46S; Lee v. Vaughn, 1 Bibb, 

19FiiD.CAS. — 61 
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and the only fund to which the creditors can 
resort for such payment; and that unless the 
same shall be so applied, all his creditors 
must lose their debts. The bill further states 
that Benjamin P. Phelps, one of the defend- 
ants, was the brother of Charles E. Phelps, 
and was a partner in the mercantile bouse 
of Manin, Phelps & Co. That he was the 
only brother of the whole blood of the said _ 
Charles, and his sole heir-at-law. That at " 
the time of the execution of the deed the 
said Charles had become weak, debilitated 
and much impaired both in body and mind, 
and was in daily expectation of dying at the 
house of his said brother Benjamin, where 
he was then sick, and under the entire In- 
fluence and control of his brother, in the 
absence of all his other near relatives; and 
that the said Manin and Benjamin combin- 
ing and conspiring together, secretly and 
away from the knowledge or observation of 
his other relatives, or any of the creditors, 

235; Watkins v. Stockett, 6 Har. & J. 435- 
The general rule is, that either two witnesses 
or one witness, with probable circumstances, 
will be required to outweigh an answer assert- 
ing a fact resi)onsiveIy to a bill. Id.; s. p., 
Norwood V. Norwood, 2 Har. & J. 238; Hop- 
kins V. Stump, Id. 304. But there may be 
evidence, arising from circumstances, stronger 
than the testimony of any single witness. Id. 
The weight of an answer must also, from the 
nature of evidence, depend in some degree up- 
on the fact stated. If a defendant asserts a 
fact which is not, and cannot be, within his 
own knowledge, lie nature of his testimony 
cannot be changed by the positiveness of his 
assertion. Id. Where the fact alleged cannot 
be supposed to be within the defendant's knowl- 
edge, proof, by one witness, in opposition to 
the answer, will be sufficient,. Lawrence v. 
Lawrence, 4 Bibb, 358, The answer of a de- 
fendant professing a want of knowledge of the 
facts stated in the bill, is not evidence against 
those facts; its only effect is to put the com- 
plainant to the necessity of proving them. Dru- 
ry V. Conner, G Har, & J. 288. So, an evasive 
answer, (though not excepted to as such,) is 
outweighed by the testimony of a single wit- 
ness, and circumstances. Wilkins v. Woodfin, 
5 Munf. 183, The testimony of one witness 
prevails against the denial of an answer sworn 
to only by a defendant who has no personal 
knowledge of the facts. Combs v, Boswell, 1 
Dana, 474. Where a defendant in his answer 
only denies a fact charged in the bill, according 
to the best of his knowledge and belief, a sin- 
gle witness on the part of the complainant is 
sufficient to establish the fact. Knickerback- 
er V. Harris, 1 Paige, 209. The principle that 
an answer to a bill can only be overthrown by 
two witnesses, or by one witness and corrobo- 
rating circumstances, does not apply to the case 
of the proof by one witness, of the execution of 
a written instrument which contradicts the 
answer. Thomason v. Smithson, 7 Port. fAla.) 
144. In chancery the testimony of one witness 
against iiie direct and positive a,verment of 
llie answer, is not a sufficient ground for a de- 
cree. Pierson v. Catlin, 3 Vt. 272, But when 
the testimony of witnesses is corroborated by 
circumstances, it will be sufficient; and the an- 
swer containing the denial may also in itself 
•contain the circumstances required. Id. It 
seems, the rule requiring two witnesses to dis- 
prove a responsive denial in an answer in chan- 
cery, does not apply where the defendant re- 
fers to facts not withm his own - knowledge, 
and where he gives no satisfactory reasons for 
being supposed in possession of such knowledge- 
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obtained his signature to tlie said deed. • And 
tlie bill charges that tlie said Manin and Ben- 
jamin fraudulently, as it respects all tlie 
creditors of said Cbarles, combined together 
to obtain and perfect before his death, tht 
instrument of writing aforesaid, thereby to 
defraud, delay and hinder, and wholly to 
deprive all the just creditors of the said 
Charles of all the means of obtaining any 
part of their debts. 

The grounds, therefore, assumed in the 
bill upon which the deed is sought to be set 
aside, are to be considered in two aspects: 

(1) As between grantor and grantee, imcon- 
neeted with the creditors of the grantor; and 

(2) as against the creditors of the grantor. 
Viewing the case under the first aspect, it 

is not perceived how the complainant can 
have any right to call in question the valid- 
ity of this deed. Neither he nor those whom 
he professes to represent, have any interest 
in the matter. The bill alleges that Benjamin 

of the facts denied, as would justify a response 
in the negative, waters v. Crea?:h, 4 Stew. 
& P. 410. Where the fact alleged cannot be 
supposed to be within the defendant's knowl- 
edge, proof by one witness, in opposition to 
the answer, will be sufficient. Lawrence v. 
Lawrence, 4 Bibb, 358. The weight of an an- 
swer must, from the nature of evidence, de- 
pend in some degree on the fact stated. If a 
defendant asserts a fact which is not, and can- 
not be, within his own knowledge, the nature 
of his testimony cannot be changed by the 
positiveness of his assertion. Clark's Adm'rs 
v. Van Keimsdyk, 9 Cranch [13 U. S.] 153. 
Where a discovery is sousbt by the bill, the 
answer stands for proof unless rebutted by pre- 
ponderating evidence; and although the tes- 
timony of a single witness, if corroborated 
by circumstances, is sufficient to disprove an 
answer, yet it is for the chancellor to judge of 
the weight of the evidence; and his decision 
against the evidence to contradict the answer 
will not be interfered with, especially where the 
.same facts are sworn to by two defendants in 
their several answers. Magwood v. Lubbock, 
Bailey, Eq. 3S2. Where the allegations of the 
bill are denied by the answer, a single witness 
is not sufficient to establish them, unless strong- 
ly supported by circumstances. Johnson v. 
Slawson, Id. 463. Affirmative allegations in 
an answer, not responsive to the bill, must be 
proved at the trial. But where the answer is 
not ti-aversed, it is to be taken as true, it seems. 
Lucas V. Bank of Darien, 2 Stew. (Ala.) 280. 
To a bill of foreclosure, the answer of the de- 
fendant setting forth xisury in the mortgage as 
a defence, is not to be taken as evidence for 
him, unless the plaintiff asks for a disclosure 
on that subject, but is only equivalent to a plea 
of the statute of usury. McDanids v. Bar- 
num, 5 Vt. 279. The answer of a defendant 
in equity, stating facts which are not inquired 
of in the bill, is not evidence of such facts. 
New England Bank v. Lewis, 8 Pick. 113. Re- 
lief was denied on the testimony of one witness 
in support of the bill, in opposition to a positive 
denial in the answer. Patterson v. Hobbs, 1 
Litt. (Ky.) 275. An answer to new facts, as to 
which the defendant was not interrogated, 
must be sustained by evidence aliunde. The 
answer alone is no evidence. Gordon v. Saun- 
ders, 2 McCord, Eq. 156. A plaintiff cannot ■ 
read his own answer to a bill of discovery in 
a cross suit, in evidence, unless the defendant 
chooses first to produce it. Phillips v. Thomp- 
son, 1 Johns. Ch. 131. Where an answer is 
put in issue, what is confessed and admitted 
ueed not be proved, but the defendant must 



F. Phelps, one of the defendants, was the 
only brother of the whole blood of Charles 
E. Phelps, and his sole heu--at-law. He is, 
accordingly, in the absence of all creditors, 
the only party interested in the estate, and 
he admits in his answei-, in the most full and 
unqualified manner, the validity of the deed. 
The deed is certainly not void on account of 
any defect appearing on its face. The re- 
cital shows a benefit received by the grantor, 
which, with the pecuniary consideration, al- 
though nominal, are abundantly sufficient to 
sustain it, unless the grantor was incompe- 
tent to make any valid instrument to pass his 
estate- 
Admitting the right of the complainant to 
call this 'in question, how stands the case on 
this ground? The bill does not charge that 
the grantor was defrauded, deceived or im- 
posed upon, or that the deed executed by 
him was in any respect diffei-ent from what 
he intended. And how stands the case with 



prove what he insists on by way of avoidance. 
Hart V. Ten Eyck, 2 Johns. Ch. 89; Purcell v. 
Purcell, 4 Hen. & M. 511; Ohinowith's Heirs 
V. Williamson, 2 Bibb. 38. Where an answer 
to the allegations of a bill sets up matter in 
avoidance, it is not evidence. Planters' Bank 
V. Stockman, Freem. Ch. (Miss.) 502; Ferriday 
V. Selcer, Id. 258. Where the bill required the 
respondents, who were eseeatora, to answer 
what estate of their testator they had received, 
and what had become of the same, and the re- 
spondents answered that the assets which came 
to their hands had been exhausted in payment 
of the debts of their testator, the answer was 
holden to be evidence against the complainants, 
and as there was no testimony disproving it, 
was taken as true, .ind the bill dismissed. Oak- 
ey v.Rabb's Ex'rs,Id. 546. An answer in chan- 
cery, (though in form responsive to a question 
put in tiie bUl,) is not evidence when it asserts 
a right affirmatively in opposition to the plain- 
tiffs demand, but the defendant is as much 
bound to establish such assertion by independ- 
ent testimony, as the plaintiff is to sustain his 
bill. Paynes v. Coles, 1 Munf. 373. 

An answer replied to is in no case evidence 
against the plaintiff, though the bill be sworn 
to; but an answer that cannot be replied to 
is evidence for the defendant, as in case of 
bills of discovery. Kagsdale v. Buford's Ex'r, 
3 Hayw. (Tenn.) 192. On a hearing before a 
master upon a bill and answer, general allega- 
tions in the answer, containing matters of be- 
lief and inference from facts not particularly 
stated, are not conclusive, but may be contro- 
verted by testimony. Copeland v. Crane, 9 
Pick, 73. The answer of a defendant to a bill 
in chancery, in a former cause, is not legal evi- 
dence in a cause against Ms legal representa- 
tives, relative to the same transactions. Drury 
V. Conner, 6 Hai-. & J. 288. To a bill for ne- 
groes the defendant answers, that the negroes 
were conveyed to plaintiff, to defraud the cred- 
itors of the defendant at law. The court held, 
the verdict and judgment were conclusive if 
pleaded in bar in equity. Gray v. Faris, 7 
Yerg. 155. Where a case in chancery is heard 
on bill and answer alone, the answer must be 
taken as true, whether responsive to the bill 
or not. Lowry v. Mallory, 3 Stew. & P. 297. 
An answer can only be taken as true so far as 
it is responsive to the bill, where complainant 
replies and puts the answer in issue. Bates v. 
Mumhy, 2 Stew. & P. 161, note; Smith v. Rog- 
ers, 1 Stew. & P. 317. So, an evasive answer 
(though not excepted to as such) is outweighed 
hy tlie testimony of a single witness, and cir- 
cumstances. Wilktns V. Woodfin, 5 Munf. 183. 
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respect to the allegation, tliat the grantor had 
become -weak, debilitated, and much impair- 
ed both in body and mind, when he executed 
the deed.. The report of the commissioner 
upon this point is sufficient to remove all 
objections on this ground; he states that 
there was no proof of any such mental de- 
bility as would render him unable to make 
a valid contract, or would expose him pe- 
culiarly to undue influence or practices, but, 
on the contrary, his mind was clear and 
sound; and, indeed, the want of capacity in 
the grantor to make a valid deed, is entirely 
unsustained by the proofs in the case. But 
the contraiy is most clearly and satisfactorily 
<?stablished. The answer of Benjamin F. 
Phelps (the only person, under the present 
view of the case, who is interested in the 
<luestion), is sufficient to put this matter at 
rest This part of the answer is directly re- 
sponsive to the allegation in the bill. He 
iidmits that the deceased died without any 
child or other heir except this respondent; 
and that the deceased, at the time of the exe- 
cution of the said instrument, had become 
weak, debilitated and much impaured in body, 
and his recovery deemed hopeless; but he 
expressly denies that the deceased was at 
that time weak, debilitated, or much, or at 
all, impaired in mind; but, on the contrary, 
that he was in the full and vigorous exercise 
of all his mental faculties, and so continued 
down to the hour of his death, in a remarka- 
ble degree. The allegation in the bill, that 
the grantor was under the influence and con- 
trol of his brother Benjamin, is entirely un- 
supported by the proofs, and is expressly de- 
nied by the answer of Benjamin; so, also, the 
allegation that the deed was executed in the 
absence of all the grantor's relatives, except 
Benjamin, is not only unsupported by any 
evidence, but the contrary was expressly 
proved. The mother of the grantor was 
present, and had taken an active part in 
bringing about the arrangement, and pro- 
cm-ing the deed to be given. The same re- 
marks may be applied to all the other cir- 
cumstances that have been urged as afford- 
ing grounds for concluding that any undue 
or improper practices had been resorted to in 
procuring the deed in question. So far as 
any are specifically set out in the bill, they 
are denied by the answers, and not sustain- 
ed by the proofs. It is deemed unnecessary 
to notice, in detail, the objections which 
have been urged against this deed, growing 
out of the time and maimer in which it was 
executed; although the circumstances were 
a little unusual, and if accompanied by 
proof of any attempt to impose upon the 
grantor, would be entitled to great consid- 
eration, and might aftord reasonable and 
plausible ground of argument and inference 
against the fairness of the transaction. But 
in the absence of all such proof, and in the 
face of the report of the commissioner, that 
the grantor was of sound mind, and not so 
debilitated as to expose him to undue in- 
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fluence and practices, any conclusion un- 
favorable to the deed on this account, must 
rest upon bare suspicion, and would not com- 
port with a fair view of the evidence. This 
branch of the case is, therefore free from any 
difficulty, and the deed must be considered 
valid and operative, unless assailable by the 
creditors of the grantor on some other 
ground. 

2. The second objection to the deed made 
in behalf of the creditors of the grantor, has 
been presented at the bar in two points of 
view: (1) As a voluntary deed, and void un- 
der the statute of frauds; and (2) as being 
void under the act of Connecticut of 1S2S 
[Laws Conn. 1822-35, p, 182]. The bill, so 
far as it contains any allegation of fraud 
in fact, is fully met and denied by the an- 
swers, and is not, in any measure, sustained 
by the proofs, and may be dismissed with- 
out further consideration. 

The first inquiry then is, whether it is 
fraudulent in law as a voluntary deed, and 
void under the statute' of frauds. The in- 
debtment of the grantor at the date of the 
deed is fully stated in the bill, and not de- 
nied by the answers; so that no question 
arises here, which has sometimes been made, 
as to a distinction between creditors ante- 
cedent and subsequent to the date of the 
deed. The consideration upon which the 
deed is sustained, appears by the recital: 
"Whereas Benjamin F. Phelps, of the city 
of New York, (one of the defendants,) is 
largely indebted unto the said party of the 
second part, and also to the said party of 
the second part and Erasmus D. Foote; and 
said party is under large and considerable 
responsibilities, together with said Foote, for 
said Benjamin F. Phelps, which said debts 
and responsibilities the said party of the 
first part has agreed to pay, and indemnify 
the said party of the second part, and said 
Foote against, as far forth as the property 
hereinafter conveyed will extend and enable 
him to do." The consideration . here set out 
is, therefore, an agreement-on the part of the 
grantor to pay certain debts due from Ben- 
jamin F. Phelps to the grantor, and also to 
the grantee and Erasmus D. Foote, and to 
indemnify them against responsibilities they 
were under for Benjamin F. Phelps. What 
these debts and responsibilities are does not 
appear upon the face of the deed, and it be- 
comes a question whether parol evidence is 
admissible to explain it. It is a well-settled 
rule that parol evidence cannot be admitted, 
to contradict or vary the terms of a written 
instrument. Nor can a conveyance be shown 
by parol to be to another use or intent than 
that expressed in it. But the evideuce in 
this case does not appear to me to violate 
these rules. It was introduced to prove a 
collateral agreement connected with the stip- 
ulations in the deed, and in no respect re- 
pugnant to it; it was matter extrinsic, and 
referred to as explanatory of the nature and 
extent of the consideration. It may be con- 
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sidered as partaking of the cbaracter of a 
latent ambiguity, arising from some collateral 
matter out of the instrument, which may al- 
ways be explained by parol evidence. 

If, then, the inquiry can be entertained as to 
the nature and extent of the consideration, 
does the evidence sustain the deed in this 
respect? How far the answers of the de- 
fendants on this bi-anch of the case are to be 
received, will depend on the allegations in 
the bill. The bill, iu substance, charges the 
defendants with fraudulently obtaining the 
deed from Charles E. Phelps, to the injury 
of his creditors, and to defeat their just 
debts; and this allegation rests materially, 
if not solely, upon the ground of want of 
consideration. The answers, therefore, show- 
ing what the consideration was, are respon- 
sive to the bill, and to be received as evi- 
dence. The commissioner reports, that from 
the answers, and various other sources of 
evidence, it appears that Benjamin JF. Phelps 
was one of the firm of Manin, Phelps & Co., 
and this indeed is so alleged in the bill; and 
that in the year 1832, and in the early part 
of 1833, he was acting as the agent of his 
brother Charles E. Phelps, in New York, and 
constantly furnished him with funds to a 
large amount, which were extensively di-awn 
from the funds of Manin, Phelps & Co., 
without the knowledge of either of the other 
partnei-s, and in many instances grossly 
fraudulent. The evidence shows very satis- 
factorily, that the funds of the partnership, 
used by B. F. Phelps for the benefit of his 
brother, Charles E. Phelps, were to a greater 
amount than the value of the property con- 
veyed to Manin by the deed in question. It 
was, therefore, in reality the debt of Charles 
E. Phelps himself, which his property went 
to pay; and,, in this view of the case, every 
consideration of justice and equity, as against 
O. E. Phelps, calls for the estabhshmeiit of 
the deed. This evidence was proper, as ex- 
planatory of the agreement of Charles E. 
Phelps, and to show the consideration upon 
which that agreement rested. It was in no 
respect repugnant to the deed, but related 
to matter collateral to and consistent with 
it; and, indeed, may well be considei-ed as in 
direct answer to the allegations in the bill, 
so far as they rest upon the want of con- 
sideration in the deed. 

But it is objected, that illegal evidence 
was admitted to establish this debt; that tlie 
books of the partnership could not be re- 
ceived for that purpose. The report of the 
commissioner shows the purpose for which 
the books were offered and received in evi- 
dence; it was not to show any debt against 
Charles E. Phelps, but to show how the ac- 
counts stood as between the partners them- 
selves. The recital in the deed is that B. F. 
Phelps was largely indebted to Manin and 
to Manin & Foote, which debts the grantor, 
C. B. Phelps, had agreed to pay. The amount 
of the debts and responsibilities thus as- 
sumed by C. E. Phelps, does not appear by 
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the recital, and this " was necessary to be 
shown, at least to the extent of the value of 
the property conveyed. C. E. Phelps had 
appropriated his property only to that extent^ 
and if thei-e was any smplus it was reserved 
for his use, and would have been subject to 
the claims of his creditors. That the books 
were sufficiently proved to show how the- 
accounts stood between the partners them- 
selves, cannot be questioned. The books- 
were objected to because all the clerks who 
made the entries were not produced as wit- 
nesses; but the commissioner states that 
they were admitted because it appeared that 
the clerks were the agents of the partners, 
for the purpose of keeping the books, and 
that Wm. H. Plumer, who was sworn as a 
witness, was the principal clerk, and had the- 
superintendence of all the books; and had 
himself made almost all the entries which 
related to the same charges. These clerks, 
were the agents of all the partners, and 
their acts were binding upon all the part- 
ners. The books were admitted subject to- 
any proof of collusion, fraud or mistake ia 
the entries; but no such proof was offered. 
This was not evidence showing a different 
consideration from that expressed in the- 
deed. The consideration in the deed was the- 
assumption of the grantor to pay debts of 
B. E. Phelps to a large amount, and this- 
evidence was to show such amount, which, 
as against the creditors of Charles E. Phelps^ 
was necessary, in order to protect the prop- 
erty against their claim. 

The case, then, is resolved into one ,where- 
an insolvent debtor has appropriated his 
whole property towards the payment of the 
debt of a preferred creditor; and if the facts- 
in the ease will waiTant this view of it, the- 
validity of the deed cannot be questioned, 
for it is a well-settled and undisputed doc- 
trine, that an insolvent debtor may prefer 
one creditor to another. This is believed not 
to be at this day an open question. It is a 
point too weU settled to admit of argument. 
Whether originally settled upon sound prin- 
ciples of justice and policy, is not considered 
within the province of this court to examine. 
Had the deed been given to Benjamin P. 
Phelps, who was the creditor of Charles E. 
Phelps, its validity would have been clear. 
The only remaining inquiry is, whether this 
deed is void under the statute of Connecticut 
of 1828, relative to conveyances in trust for 
creditors? This act declares, "that all con- 
veyances and assignments of any lands, ten- 
ements, goods, chattels or choses in action^ 
hereafter made, directly or indirectly, by any 
person in failing circumstances, with a view 
to his insolvency, to any person or persons- 
in ti-ust for his creditors or any of them,, 
shall, as against the creditors of the person 
making such conveyance or assignment, be- 
deemed and adjudged fraudulent, and utter- 
ly void, unless the same be made in writing 
for the benefit of all the creditors in propor- 
tion to their respective claims, &c.-" 
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It is a sufficient answer to this objection, 
tliat this is not, in point of fact, a deed com- 
ing within the description contained in the 
act. It is not a deed given by Charles E. 
Phelps to any one in trust for his creditors. 
Manin & Foote are not the creditors of the 
grantor, they are the creditors of Benjamin 
F. Phelps. This is explicitly stated in the 
recital in the deed, and Benjamin F. Phelps 
Is the creditor of Charles E. Phelps, who has 
assumed to pay the debt of Benjamin, The 
assignmentbeingmade with the assent of Ben- 
jamin, the proceeds of the sales of the proper- 
ty, on being received by JManin, would extin- 
guish so much of Benjamin's debt. But this 
4oesnot make it a deed in trust for the credi- 
tors of Charles; but it may well be questioned 
whethei* this can be considered, in any sense, 
a deed in trust. It is not a conveyance to one 
for the benefit of another, or for the grantee 
and an(S:lier; it is for the benefit of the 
grantee himself. He may, in a certain sense, 
be said to hold the surplus, if any, in trust 
for the grantor; but this could not be con- 
sidered in trust for the creditors of the gran- 
tor, within the statute of Connecticut, It may 
be considered more properly an indemnity, 
in the nature of a mortgage, or a power 
<20upled with an interest The grantor ap- 
points the grantee his attorney irrevocably, 
and authorizes and empowers him to use 
and take all lawful ways and means to car- 
ry into full force and effect the true intent 
and meaning of the indenture, which was to 
sell and dispose of the property conveyed, 
and to retain and pay all such sums of mon- 
ey as are due, owing and payable, by the 
said Benjamin F. Phelps to Manin individual- 
ly, or Manin & Foote, and pay over the sur- 
plus, if any, to the grantor, or his legal rep- 
resentatives. It has been settled, in this 
state (Bates v. Coe, 10 Conn. 2S0) that this 
statute does not break in upon the long-es- 
tablished doctrine of the common law, that 
a debtor may prefer one creditor to another. 
Upon the whole, therefore, the complainant's 
bill must be dismissed without costs. 
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Becker v. New York Belting & Packing Co.. 
Id, 3,727.] 
[Distinguished in Baltimore & O. R. K. v. 
Wightman, 29 Grat. 436.] 

2. The provisions of said 11th section, which 
require that every civil suit brought against an 
inhabitant of the United States must he brought 
in the district of which he is an inhabitant, or 
in which he is foimd at the time of serving the 
writ, cannot be altered or modified by any state 
law. . 

[Cited in Stillwell v. Empire Fire Ins. Co., 
Case No. 13,449; WiUiams v. Empire Transp. 
Co., Id. 17,720; Fonda v. British-American 
Assur. Co., Id. 4,904; KunkJe v. Lamar Ins, 
Co., 2 Fed. 11.] 

3. Therefore, a law of New York, in regard 
to a Connecticut corporation, declaring it lia- 
ble to be sued by summons in the same man- 
ner as corporations created by the laws of New 
York, and that the process might be served on 
an officer or agent of the corporation, cannot 
have the effect to give to this court jurisdiction 
of a suit against such corporation, by the service 
of process, within this district, on an officer or 
agent of such corporation. 

[Quoted in Williams v. Empire Transp. Co.. 
Case No. 17,720. Cited in Main v. Second 
Nat. Bank, Id. S.97fi: Kelsey v. Pennsyl- 
vania R. Co., Id, 7,679; Leonard v. Lycom- 
ing Fire Ins, Co., Id, 8,258; Ex parte Sehol- 
lenberger, 96 U. S. 378; Zambrino v. Galves- 
ton, H. & S. A. Ry. Co., 38 Fed. 432.] 

This was an action at law [by Alexander 
H. Pomeroy] against a corporation created 
by the laws of the state of Connecticut. The 
suit was commenced by the service of pro- 
cess upon an officer of the company within 
the Southern district of New York. The case 
came up on a demurrer to a replication to the 
plea of the defendants. 

o 

Daniel D. Lord, for plaintiflE. 
William Curtis Noyes, for defendants 
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POMEROY V. NEW YORK & N. H. R. CO. 

[4 Blatchf. 120.] 1- 
Circuit Court, S. D. New York. Dec. 23, 1857. 

JUKISDICTION OF SuiTS AGAINST FORETGK COEPOKA- 
TJONS— SeUVICE ON OfPICEU WITHIN DlSTBICT— 

JtmiciAiiY Act op 17S9 — Effect of State Law. 

1. This court has, under the 11th section of 
the judiciary act of 17S9 (1 Stat. 78), no jurisdic- 
tion of a civil suit against a corporation created 
by the laws of anotlier state, where the suit is 
commenced by the service of process within this 
district, upon an officer of the corporation. 

[Cited in Hatch v. Chicago, R, I. & P- R. Co., 
Case No. 6,204; Myers v. Dorr, Id. 9,988; 



1 [Reported by Hon, Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



NELSON, Circuit Justice. The question 
presented upon the pleadings is, whether or 
not the court has jurisdiction to hear and de- 
termine the matters in controversy. 

The judieiaiy act of 1789 (1 Stat. 78, § 11) 
provides, that no civil suit shall be brought 
in the circuit court against an inhabitant of 
the United States, by any original process, in 
any other district than that whereof he is 
an inhabitant, or in which he shall be found 
at the time of serving the writ. In the case 
of Day T. Newark India Rubber Co. [Case 
No. 3,685], it was held, that a corporate body 
created by the legislature of New Jersey 
could have no existence beyond the limits of 
the territory of that state, and that the serv- 
ice of process upon its president in the city 
of New York, gave to the circuit court no 
jurisdiction over the defendants, it not being 
an inhabitant of the district, and the service 
of process upon the company not having been 
made within the district. 

The case now before the court has a feature 
not found in that case, which is relied on to 
distinguish it. By a statute of New York, 
passed May 11th, 1846, permission and au- 
thority were given to this Connecticut com- 
pany, to continue and extend its railroad, 
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(wlaich was a road from New Haven to the 
New York line,) from the dividing line of the 
two states, through the county of Westches- 
ter, in New York, to connect with the New 
York and Harlem line of road; and it was 
authorized to take, transport and convey per- 
sons and property on the same, by the power 
of steam or animals. The company was also 
authorized to procure and hold such real 
estate as should be necessary and convenient 
for the purposes of the road, to construct the 
same with one or more ti'aeks, to regulate 
the time and manner of transporting passen- 
gers and goods, to erect station-houses and 
other necessary buildings, and to fix and 
regulate the charges for the conveyance of 
persons and propeily, &c. The act further 
provided, that the company should be liable 
to be sued by summons, in the same manner 
as coi-porations created by the laws of the 
state, and that the process might be served 
on an oflacer or agent of the company. The 
company has availed itself of the privileges 
and franchises of this statute of New York, 
and has built the road and put it in opera- 
tion, and is undoubtedly to be regarded as 
having submitted to the conditions imposed; 
and, if this were a suit in a state court of 
New York, there could be little, if any, diffi- 
cultj' in maintaining the suit upon the pres- 
ent sei-vice of the process. Indeed, this 
very point was decided in the case of Lafay- 
ette Ins. Co. V. French, 18 How. [59 TJ. S.] 404. 
That was a suit upon a judgment recovered 
in a state court in Ohio, against a corpora- 
tion of the state of Indiana, upon a service 
of process on an agent iii Ohio. But the dif- 
ficulty here is in giving effect to this law of 
New York, providing for service of process on 
the defendants. That is regulated, as to this 
couit, by the act of congress of 1789, already 
referred to, and cannot be altered or modi- 
fied by any state law. According to that act, 
the defendant must be an inhabitant of the 
district, or be served with process within it, 
in order to give the court jurisdiction. Now, 
service of process, by the assent of this com- 
pany, upon an agent, within the state, or 
within the Southern disti-ict of New York, 
-cannot be said to be service upon an inhabit- 
ant of the district, or upon a person within 
it The coi-poration Is still a Connecticut 
company, resident within the state of Con- 
necticut, but consenting to be sued in New 
York by service of process on its agent; and, 
however effectual this service may be in con- 
ferring jurisdiction over the company, upon 
tribunals governed by the laws of New York, 
it cannot have that effect in respect to the 
federal tribunals, which are not only not gov- 
erned by the state laws, but are governed by 
the act of congress, which has prescribed a 
different rule. 

It is argued, however, that, in view of the 
facts, that the law of New York provides, 
and that of Connecticut consents, that the 
company may acquire lands in the former 
state, enter upon them, construct its road. 



regulate the running of the cars, fix charges 
for transportation, and run its trains, &c., 
and that the company is exercising and en- 
joying those franchises, it must be regarded 
as, in judgment of law, being present within 
the district at the time of the service of the 
process, and as being empowered to exist 
and act in the county of Westchester, and, of 
course, in the district; and that a corporation 
may have two domicils— one in New York 
and the other in Connecticut. Whether the 
two laws refen'ed to have any other force 
or effect than to authorize and license a Con- 
necticut corporation to enjoy and exercise 
certain rights and privileges in the state of 
New York, it is not important to inquire; 
for it seems to me, that, if any other or 
greater effect is to be given to them, and if 
that body is to be deemed to exist in New 
York, in its coiTporate capacity, it m^st be re- 
garded as so existing as a New York corpora- 
tion. As a foreign corporation, it cannot be 
said to have any legal existence in New York. 
Its existence in the foreign state may be 
recognized in New York, and the exercise of 
many rights and privileges may be permitted 
to it, either by express statute, or by the 
comity of her courts. Bank of Augusta v, 
Earle, 13 Pet [38 U. S.l 519. But, its cor- 
porate existence in New York can be created 
only by New Y ork laws, and by making it a 
New York corporation. The idea thrown out 
by Lord St. Leonards, in Oarron Iron Co. v, 
Maclaren, 35 Eng. Law & Eq. 37, 57, 62, 
that the place of business of a foreign cor- 
poration may, for the purpose of jurisdiction, 
be properly deemed its domicil In the country 
in which the suit is brought, was not adopted 
by the other judges. And, certainly, there 
would be great difiieulty in assenting to it, 
upon any sound principle, as giving jurisdic- 
tion over the coi-poration itself. The juris- 
diction of the court over the property of the' 
foreign company, found within the countiTr 
at its place of business, is a veiy different 
question. Lord Brougham put a very perti- 
nent question, in his opinioa upon this sub- 
ject, by asking whether, "in case the foreign 
corporation disobeyed the process served up- 
on its agent, in another country, the court 
would punish the agent for the contumacy. 
In that case, the attempt was made to enjoin 
a Scotch corporation, by sei'vlce upon Its 
agent, at a place of business in England. 

Upon the whole, as at present advised, I 
think the court has no jurisdiction of the de- 
fendants; and, if my opinion upon the point 
was more doubtful liian it is, I should be un- 
willing. In a case of the magnitude of the 
present one, to entertain the jurisdiction, 
when there are tribunals before which the 
case may be heard and determined unembar- 
rassed with this question. 

There must be judgment for the defend- 
ants, on the demurrer. 



POMEROY (SMITH v.). See Case No. 13,092. 
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POMEROY (TTNITED STATES v.)- See 
Case No. 16,065. 

POJIEROY (WILKINSON v.). See Cases 
Nos. 17,674 and 17,675. 



Case "No. 11,26S. 

POMBRY V. SLrACUM. 

[1 Crauch. 0. C. 578.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1809.2 

Bills a^ib. Notes— Isdokser's Liabimtt— Notice 
OP Protest. 

1. A Virginian, indorser of a bill of exchange 
drawn in Barbadoes, is liable to fifteen per cent, 
damages. 

2. Notice of the protest must be given before 
snit brought. 

Debt against the indorser of a bill of ex-, 
change drawn by Cadogan, at Barbadoes, in 
favor of the defendant, on merchants in 
England, indorsed by the defendant to the 
plaintiff in Alexandria, but not accepted nor 
paid. 

Mr. Swann, for defendant, contended that 
the defendant is not liable to the fifteen per 
cent, damages under the act of assembly of 
the 12th November, 1792, p. 113. The act 
means bills drawn in Virginia. The defend- 
ant is not liable for more than he can re- 
cover from Cadogan. He becomes liable 
only as the drawer is liable, his responsi- 
bility follows the nature of that of tlie 
drawer, it Is governed by the lex loci where 
the original contract was made. 

Mr. Taylor, contra. The words of the act 
of assembly are general and apply to bills 
drawn anywhere, so far as to bind any per- 
son who draws or indorses a bill in Vir- 
ginia. It is a new contract 

Mr. Swann, in reply. The act is an old 
act, made when the trade was carried on 
here by factors who advanced money to the 
planters and took their bills. The indorser 
is only a security; he is liable for whatever 
the drawer is liable for, and no more. The 
value in current money is not stated in the 
Indorsement. 

THE COURT was of opinion that the in- 
dorser in Virginia is liable tO' the fifteen per 
cent, damages, although the bill was drawn 
in Barbadoes, where the damages ai*e only 
ten per cent 

THE COURT also instructed the jury that 
.it is necessary that they should be satisfied 
that the plaintiff had reasonable notice of 
the protest for non-payment before the suit 
brought It is a necessary part of the plain- 
tifiE's cause of action.s 

1 [Reported by Hon. William Cranch, Chief 
Judjre.l 

2 [Reversed in 6 Cranch (10 U. S.) 221.] 

3 The opinions of this court in this case were 
aifirmed by the supreme court of the United 
States (6 Cranch [10 U. S.] 221), although the 
judgment was reversed for a defect in the 
declaration, not noticed in this court. 
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POMROY et al. v. HARTBR et al. 

BALDWIN et al. v. SAME. 

[1 McLean. 448.] i 

Circuit Court, D. Indiana. May Term, 1839. 

Marshal's Pees— Commission on Esecdtion Al- 
lowed BT State Statute — Payment 
■WITHOUT Sale op pROPERTr. 

Under the act of this state which regulates 
the fees of sherifEs, the marshal is entitled to 
receive, on an execution in his hands, the com- 
mission allowed by the statute, where tne moii 
ey is paid, without sale of the property. And 
it is not material whether the payment be made 
before or after the levy. 

[Cited in Jerman v. Stewart, 12 Fed. 274.] 

[These were bills by Pomroy, Wilson & But- 
ler against Harter & Camden, and Baldwin & 
Lee against the same defendants.] 

OPINION OF THE COURT. At the May 
term, 1838, the writs which had been issued 
in these cases were quashed, and to save costs, 
the defendants entered their appearance, and 
the causes were continued. At November 
term following, judgments were entered by 
default and executions were issued. While 
the executions were in the hands of the mar- 
shal, the defendants paid the plaintiffs by con- 
veying lands, and the plaintiffs receipted in 
full for the judgments, except costs. Accord- 
mg to the practice in this state, fee bills for 
the costs are issued with the executions, and 
a question is raised as to' the amount of costs 
for which the defendants' are liable. As the 
writs were quashed, the cost on them cannot 
be taxed against the defendants. The mar- 
shal has charged a commission on the judg- 
ments, and it is objected that not having made 
the levy nor received the money, he is not enti- 
tled to the commission. That this is given to 
compensate for the risk and labor of selling 
the property and receiving and paying over the 
money. This charge is regulated by the law 
of Indiana. The act of congress gives to mar- 
shals on executions, the same fees as are al- 
lowed to sheriffs, for similar services. The act 
regulating the fees and salaries of the several 
officers and persons therein named (Revised 
■ Code, 1831) provides that "the sheriff's fees 
shall be, for selling property on an execution, 
a commission of five per centum on the first 
three hundred dollars, and two per centum on 
all sums above that amount; but when the 
money is paid without sale, one half of the 
commissions only shall be allowed." It is in- 
sisted that the sheriff can only make this 
charge where the money passes through his 
hands. That the commission is given for serv- 
ices rendered, and not in a case where he does 
not receive money, and has made no levy, 
though the execution may be in his bands. If 
the payment of the money to the plaintiff by 
the defendant, when an execution shall be in 
the hands of the marshal, shall avoid the com- 
mission, the payment of it may be avoided as 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 
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well after the levy as before it The law gives 
a compensation for the levy, and there seems 
to be no stronger reason for charging the per 
cent allowed after the levy has been made 
than before it. Where the money is paid with- 
out sale, either before or after the le^T, and 
whether it be paid to the plaintiff or the mar- 
shal, the court think tliat under the above 
statute, the marshal is entitled to the commis- 
sions charged. 



POMPEY (UNITED STATES v.). See Case 
No. 16,066. 
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See Case No. 11,702. 
See Case No. 13,455. 
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Case K'o. 11,364. 

POND et al. v. VERMONT VAL. R. CO. et al. 

CHASE et al. v. SAME.i 

Circuit Court, D. Vermont Oct 19, 1876. 

CORPOKATIONS— AUTHOltlTT TO LkaSB ThEIR PrOP 

EKTY — Vote of Dikectors — Board Resolu- 
tions WHICH Precbdr Completion op Organi- 
zation — Rights of Holders op Newlt-Issueb 
Stock — REQULiRiTr or Electioxs — What 
Amounts to a Binding Lease. 

[1. A vote by directors of a corporation au- 
thorizing its ofiBcers to make a lease of its prop- 
erty does not compel them to take such action, 
and confers no rights upon the prospective les- 
see.] 

[2. Trustees under a foreclosed railroad mort- 
gage, who, in view of the organization by the 
bondholders of a new corporation to take over 
the property as provided by the laws of Ver- 
mont, discuss and agree upon a lease of the 
railroad to another company, do not thereby 
make a binding lease, nor do they estop one of 
their number to deny such a lease.] 

[3. Resolutions of directors, authorizing a 
lease of the corporation's nroperty, which have 
never been drawn in question by the board, are 
valid, although they precede the completion of 
the organization by filing the articles of asso- 
ciation with the proper state oflficer.] 

[4. Holders of newly-issued stock, if in a ma- 
jority, may revoke a delegated authority to offi- 
cers to lease the property of the corporation.] 

[5. The regularity of corporate elections, and 
the title to corporate offices, may be inquired in- 
to by a court of equity, when necessary to com- 
plete justice in a pending suit] 

[6. An attempt by directors to defeat the 
rights of holders of newly-issued stock by post- 
poning for six months the annual stockholders' 
meeting is not valid under a by-law fixing the 
time for such meeting in the month of June, "or 
at such other time as the directors may order.'*] 

[These were bills in equity by George B. 
Chase and others against the Vermont Val- 
ley Railroad Company of 1871 to establish a 
lease; and by Charles M. Pond, survivor, 
and others, against the Vermont Valley 
Railroad Company of 1871. the Rutland 
Railroad Company, the Central Vermont 
Railroad Company, and othera, for the can- 
cellation of said lease, and other auxiliary 



1 [Not previously reported.] 
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relief. The jurisdiction of the court was 
heretofore sustained. Case No. 11,265. Tlic 
cases are now on final hearing.] 

JOHNSON, Circuit Judge. The decision 
of this court made by Judge Woodruff in the 
first of the above-entitled causes established 
two propositions; The one, that the case 
disclosed by the plaintiffs belonged to the 
cognizance of courts of equity; the second, 
that the plaintiffs were entitled to assert 
their equities in this court. Those proposi- 
tions ai-e consequently out of the field of de- 
bate, upon this final hearing of both causes. 
Assuming them to be established,' the ques- 
tion in each ease now is whether, upon the 
proofs, a ease in equity is made out in favor 
of the plaintiffs. 

The contest in each ease relates to the con- 
trol of the railroad of the Venuont Valley 
Railroad Company of 1871. 

In the Chase and Butler suit which was 
commenced in August, 1873, the plaintiffs, 
as shareholders in the said railroad com- 
pany, asked a decree against that company 
establishing a lease, or an agreement for a 
lease, to the Rutland Railroad Company, for 
a period of 20 years from the expiration of 
a prior term of 10 years, which would ex- 
pire on the 1st of June, 1875. In this suit 
only the Vermont Valley Railroad Company 
of 1871 is defendant. In the Pond suit, 
which was commenced in January, 1874, not 
only the Vermont Valley Railroad Company 
of 1871, but also the Rutland Railroad Com- 
pany and the Central Vermont Railroad 
Company, and two sets of persons who 
claim to be directors of the Vermont Valley 
Railroad Company of 1871, are made defend- 
ants. 

The relief sought by the bill is that the 
extended or new lease before mentioned 
may be given up or canceled, and that the 
Vermont Valley Railroad Company of 1871, 
and one set of the persons who claim to be 
directors of that company, being those who 
support the validity of the lease, or the pre- 
tensions of the Rutland Railroad Company 
to be entitled to a lease, viz. Page, Butler, 
Chase, Prout "Williams, and Slate, be per- 
petually enjoined from executing any lease 
of the road, unless it shall first have been 
authorized by a legal vote of the stockhold- 
ers of the company at a meeting duly called 
and holden for that purpose, and also that 
the road itself, and the moneys and person- 
al propeity belonging thereto, may be de- 
creed to be surrendered, by such of the de- 
fendants as may hold and control the same, 
to the company, at such time as it should be 
entitled thereto, or to a receiver to be ap- 
pointed by the court The lease referred to 
in both bills is dated August 8, 1871, and is 
shown to have been executed, in so far as 
an execution had taken place, on the 7th of 
November, 1872. The parties named are the 
Vermont Valley Railroad Company of 1871, 
as lessor, and the Rutland Railroad Compa- 
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ny, as lessee. The clause of execution is: 
-In testimony whereof, the said Vermont 
Talley Railroad Company of 1871, Govern- 
-eur Morris & James H. Williams, their 
-agents, duly authorized in that hehalf, as 
4ippears by the vote or votes of said corpo- 
ration, have caused the seal of said corpo- 
ration to be hereto affixed, and the said ]\Ior- 
ris & Williams, for said Vermont Talley 
Railroad Company of 1871, have subscribed 
their names the day and year first above 
written." Beneath is affixed the seal of 
^ach corporation, and the signatures, J'Ver- 
mont Valley Railroad Company of 1871, by 
-J. H. Williams, Treasurer," "Rutland Rail- 
road Company, by J. B. Page, President." 
Mr- Morris' signature, called for by the tes- 
timonium clause, is not put to the instru- 
ment. Its execution, therefore, appeai-s to 
be imperfect inasmuch as a joint authority 
to two is recited, and but one appears to 
have acted- The only formal corporate ac- 
tion proved to sustain the execution of the 
instrument consists in the resolutions of 
July 3, 1871, and of November 7, 1872. In 
-each of these, the authority conferred to 
•execute a lease is given to the president and 
treasurer of the corporation. The resolu- 
tions are "that the president and treasurer 
•of this corporation be authorized, and they 
4ire hereby authorized, to execute and de- 
liver to the Rutland Railroad Company a 
lease," etc. 

Leaving out of view all other questions in 
respect to this corporate action, it is plain 
that the authority to the two officers is joint, 
-that neither alone has power to execute, and 
that the instrument executed by one alone 
-does not bind the corporation, and is to be 
'regarded, for legal purposes, as an unexe- 
•cuted and inoperative instrument. As.sum- 
ing it to be established that no lease has 
Tjeen executed, extending the right of tlie 
Rutland Railroad Company to a further 
term in the Vermont Valley Railroad be- 
jond the period limited by the lease to 
Birchard and Page, the question arises 
whether, out of the matters which have oc- 
-curred, an equitable right has accrued to 
the Rutland Railroad Company, or its as- 
signees, to have such a lease executed. 

Looking to the corporate action of the Ver- 
mont Valley Railroad of 1871, there are but 
two votes of the directors of the company which 
directly relate to the matter. These are the 
■votes of July 3, 1871. and of November 7, 
1872. In 'respect to the first, it is objected 
that it was adopted before the actual comple- 
tion of the corporate organization by the fil- 
ing of the articles as required by law. In re- 
•gard to the second, It is insisted that the vote 
-was ineffectual by reason of the vote at a 
previous stockholders' meeting, held on the 
3d of September, 1872. It is, however, not 
necessary, at least, for the present, to con- 
-elder these special grounds of objection, be- 
-^lause, in my opinion, the two votes of July 
3, 1871 and November 7, 1872, are only proof 
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of authority conferred upon the president 
and treasurer to make a lease, and not proof 
of an agreement for a lease, obligatory upon 
the corporation. The language of the vote 
of July 3, 1871, is: "Voted, that the presi- 
dent & treasurer of this association be, and 
they are hereby, authorized to execute and 
deliver to the Rutland Railroad Company, 
with the usual covenants, a lease of the Ver- 
mont Valley Railroad Company of 1871, 
with all its property, for a paiod not exceed- 
ing 20 years, at the rate of §72,000 per an- 
num, payable monthly, and taxes; said lease 
to take effect from and after the expiration 
of the lease of the same property to Birchard 
& Page." The vote of November, 1872, is to 
the same effect, and in substantially the same 
terms. These votes are merely indicative of 
the corporate delegation of power, to the in- 
dividual officers designated, to execute and 
deliver such an instrument as is mentioned. 
No duty purports to be imposed upon them. 
The conferring of authority is quite distin- 
guishable from directing its exercise. A pow- 
er of attorney by an individual to another, to 
make a deed in his name, does not operate as 
a contract, or as evidence of a contract, in 
favor of a proposed grantee. It at least re- 
mained for the designated officers to settle, 
according to their own judgments, what 
"the usual terms" were, that are referred to 
in the votes. No engagement was, by the 
adoption of these votes, entered into with the 
Rutland Railroad Company, nor does that 
company appear to have entered into any 
corresponding engagement with the Vermont 
Valley Railroad Company of 1871, The trans- 
action was internal entirely,— neither ad- 
dressed nor authoritatively communicated to 
any one outside of the corporation.— and 
could, therefore, have no more effect in fa- 
vor of another party than a private pei-- 
son's power of attorney, or his own unex- 
pressed thoughts. Nor is this altered by the 
fact that among the directors adopiing these 
votes were both stockholders and directors of 
the Rutland Railroad Company. Knowledge 
or notice thus obtained will not inure to bind 
the Vermont Valley Railroad Company of 
1871 in favor of the Rutland Company. The 
whole direct action of the corporation in re- 
gard to the new lease has now been stated, 
and it is deemed to be established that no 
lease, and no corporate contract for or as- 
sent in writing to such a lease, has been 
made out. A right to such a lease is at- 
tempted to be made out on other grounds, to 
which attention must now be given. 

The road about which this controversy is 
carried on was built by an earlier corpora- 
tion,— the Vermont Valley Railroad Company. 
It was subject to*" two mortgages made by 
that company,— the first, of $500,000; and the 
second, of $300,000. In September, 1864, a 
decree of foreclosure upon the first of these' 
mortgages was made by the court of chancery 
in Vermont in favor of the tnistees under 
that mortgage, and the time limited for the 
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payment to them of the principal of those 
bonds was fixed at the 1st of October, 18T2, 
provided the interest was punctually paid in 
the meantime. In default of these payments 
being made to the trustees, the foreclosure was 
declared absolute. Until the pajnnent, the ex- 
clusive possession, control, and management 
of the mortgaged property was awarded to 
the trustees. Subsequentlj-, and by deed dat- 
ed May 12, 1865, and acknowledged May 
26th, the trustees leased the road, and all the 
property belonging to it, to Birehard and 
Page, for 10 years from June 1, 1865, at a 
rent of §60,000 a year, payable monthly, in 
equal parts. The lease recites that the trus- 
tees were then in possession as such, and 
also under a deed of surrender executed to 
them September 11, 1865, by the Vermont 
Valley Railroad, in pursuance of a resolution 
of the stockholders authorizing and requir- 
ing the directors to make such surrender, as 
well as hy the decree before mentioned. The 
lease was assented to in writing by the hold- 
er's of over §300.000 of the first mortgage 
bonds, also by the holders of over §260,000 
of the second mortgage bonds. It was ratified 
and confirmed in writing by the trustees of 
the second mortgage bonds. The directors of 
the railroad also voted to ratify and confirm 
the same, and finally, in stockholders' meet- 
ing held August 9, 1865, it was, by resolu- 
tion, unanimously adopted, again ratified, 
and eonfii-med. Under this lease the road 
was operated by the lessees, or their assigns, 
so long as the term continued. 

In the meantime a suit was instituted in 
the court of chancery in Vermonl^ by the 
trustees of the second mortgage, to foreclose 
that mortgage. On the 10th of October, 1869, 
a decree was made in that suit declaring that 
on the 1st of October, 1869, there was due 
on the bonds secured by the mortgage, in- 
cluding interest, $641,923.29, and ordering 
that sum, with interest, to be paid to the trus- 
tees, for the benefit of the bondholders, on or 
before October 1. 1870, with costs of suit, 
and that in default of such payment the eq- 
uity of redemption should be foreclosed, and 
the trustees should hold the mortgaged prem- 
ises, with power of sale, and should adminis- 
ter the mortgaged property under the mort- 
gage and decree for the benefit of the second 
mortgage bondholders. The money not be- 
ing paid by the day limited, the decree in 
favor of the trustees of the second mortgage 
bondholders became absolute on the 1st of 
October, 1870. But their rights were subject 
to the first mortgage, and to the decree which 
had been pronounced upon it, by force of 
which those rights would be extinguished if 
the required payments upon the first mort- 
gage were not made by the 1st of October, 
1872. At this time the ti*ustees under both 
mortgages had come to be the same persons, 
viz. Morris, Page, and Williams; and the two 
latter were also directors of the Rutland 
Railroad Company, of which Page was also 
president. 
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I In this situation of affairs the series of acts 
and transactions commenced and were car- 
ried on which it is now claimed, on the one 
side, and denied, on the othei-, resulted in giv- 
ing to the Rutland Railroad Company the- 
right to a further lease for 20 yeai-s of the- 
Vei-mont Valley Railroad, to begin after th& 
expiration of the lease to Birehard and Page. 
The fii-st step which appears to have beem 
taken was the adoption on the 3d of Decem- 
ber, 1870, by the Rutland Railroad Company,, 
of a resolution that "Mr. Barnes be a com- 
mittee on behalf of this corporation author- 
ized to take a lease of the Vermont Valley 
Railroad Company for a term not exceeding- 
twenty years, providing a satisfactory ar- 
rangement can be made to do so." And this,, 
it should be observed, was the only resolu- 
tion or authority adopted or given by the- 
Rutland Railroad Company in respect to a 
new or extended lease of the Vermont Valley 
road, so far as tlie record discloses. The di- 
rectors present at this meeting were Page- 
and Birehard, the lessees in the then existing- 
lease; Butler, Chase, and Williams, after- 
wards directors of the Vermont Valley Roatf 
of 1871; and Lawrence Barnes, mentioned in 
the resolution. Ten days afterwards, on the- 
13th of December. 1870, the trustees of the- 
Vermont Valley second mortgage (Morris,. 
Page, and Williams) adopted a resolution re- 
citing that the decree of foreclosure had ex- 
pired on the 1st of October, then past, and 
voting to proceed to organize the same into 
a corporation under the laws of Vermont,, 
with a capital or joint stock of $500,000, and 
that Judge Prout draw up articles of asso- 
ciation necessary to perfect said organization^ 
Under the laws of Vermont (Gen. St c. 28, 
§ 104). after the foreclosure of a railroad 
mortage, and the vesting of the legal title- 
in the mortgagees, any number of persons^ 
holding a majority in amount of the principal 
of the bonds so secured are authorized to- 
form themselves into a corporation to operate 
and maintain the railroad, or part thereof,, 
for public use in the conveyance of persons- 
and property. The resolution last mentioned, 
was rather a declaration of the purpose of 
the trustees to favor and promote such a re- 
organization, than an effectual step in the- 
new organization, since the power to act was- 
not in the trustees, but in the bondholders. 
It is alleged that all the trastees were, 
agreed in the purpose of getting or giving am 
extended lease of the Vei-mont Valley road in 
favor of the Rutland road; but it appears- 
that Morris, when it was proposed that the 
trustees under the first mortgage should take- 
action with that view, objected, on the- 
ground, in substance, that such action would 
be premature until the foreclosure under that 
mortgage should become absolute. In re- 
spect to the action of the trustees under the 
second mortgage, which was also proposed, 
Morris seems to have suggested that the ac- 
tion ought to be taken by the new corpora- 
tion. As the trustees under both mortgages 
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were the same persons, and as two of them 
were directors of the Rutland road, of which 
Page was also president, it is easy to under- 
stand that the meeting between both sets of 
trustees and the Rutland Railroad Company 
on the 13th of December, 1870, may not have 
hivolved the presence of any one except the 
three named persons, and that, while the talk 
of all of them may have been not unfavora- 
ble to the idea of an extended or new lease, 
yet that anything in the way of action upon 
the subject was declined by Morris, and not 
undertaken to be carried through by the oth- 
ers in the face of his objections. Nor were 
these objections on his part formal or unsub- 
stantial; for it was entirely clear that on the 
1st of October, 1S72, unless means were found 
to pay off the first mortgage, the control of 
the road, no matter what lease might be 
made, would pass to the holders of the first 
mortgage bonds. And it was equally plahi 
that a new organization under the statute of 
Vermont afforded the only means of getting 
an effective assent to the making of the pro- 
posed new lease. That Page and Williams 
were willing to do anything necessary to ef- 
fect the new lease, with the assignment of 
the old, upon the enlarged rent, by which 
Page would personally benefit, may be taken 
to be true; but Morris, as it appears to me, 
upon the proof, declined to assent and his 
holding the matter in suspense by the force 
of his suggestions,- and the consequent ac- 
quiescence in nonaction of the other trustees, 
prevented the possibility of its being main- 
tained that any bargain for a new lease re- 
ceived at that period the assent of anj^ one 
capable of completely representing those in- 
terested in the propei-ty proposed to be leased. 
It seems to me, therefore, that no founda- 
tion at this period existed upon which a con- 
tract by parol can be asserted in favor of the 
Rutland Railroad Company, nor upon which 
anything in the nature of an estoppel in pais 
can be set up to prevent the free action of 
those in whom finally became vested the 
legal power of controlling the affairs of the 
new corporation when it came into existence. 
That this was the actual state of the case is 
shown by the agreement between the Rut- 
land 'Railroad Company and the trustees and 
managers of the Vermont Central and Ver- 
mont & Canada Railroads, bearing date De- 
cember 30, 1870, and by the action of the di- 
rectors of the Rutland Company, and of its 
stockholders, in reference to that agreement, 
and also by the assignment of the Birchard 
and Page lease to the Rutland Company, and 
by that company to the trustees and man- 
agers of the Vermont Central and the Ver- 
mont & Canada roads. 

First in order of time was the contract 
above mentioned, of December 30, 1870. The 
first eleven articles of this contract are occu- 
pied with the arrangements relating to the 
Rutland Railroad proper, and its manage- 
ment Then comes a recital as follows: 
"Whereas, the Rutland Railroad Company, or 



parties In their interest own and control cer- 
tain railroads running in connection with the 
Rutland Railroad, and which are important 
to complete said lines, and for the develop- 
ment and protection of its traffic" (naming 
certain roads, and among them ttie Vermont 
Valley Railroad), and a further recital that 
it was important for the interests of all con- 
cerned, that the management should be in 
the hands of the said trustees and mana- 
gers of the Vermont Central and Vermont & 
Canada Railroads, along with the Rutland 
Railroad, in order to render the possession 
and control of the Rutland Railroad in the 
highest degree beneficial; and thereupon the 
parties of the first part (the Rutland Rail- 
road Company) agree that the parties of the 
second part (the trustees and managers be- 
fore mentioned) shall have the use and con- 
trol of the Vermont Valley Railroad, and all 
other property and rights connected there- 
with, as described in the lease of the said 
railroad from Hamilton and others, trustees, 
to Page and Birchard, dated May 12, 1865, for 
20 years from January 1, 1871, with the right 
to operate said railroad, and collect all the 
income therefrom. And the parties of the- 
second part agree to pay to the parties of 
the first part, for the use of said raihroad and 
propei-ty, at the rate of $65,000 per year dur- 
ing the remainder of the term provided for 
in the said lease, and after the expiration of 
said lease to pay to the party of the first part 
at the rate of §72,000 per annum while said 
railroad and property shall be held and en- 
joyed by the parties of the second part. Oth- 
er parts of the instrument do not seem ma- 
terial to be stated, but it is apparent that 
the covenant of the Rutland Company, found- 
ed upon its reliance on parties in its interest 
to control the Vermont Valley Railroad, and 
not any contract existing, or supposed to ex- 
ist and elititling these parties to an extended 
lease, was the basis upon which they were 
dealing. In the same sense is to be inter- 
preted the agreement for rent after the ex- 
piration of the existing lease, which is not 
for a definite period, like the engagement of 
the Rutland Company for 20 years from 
January 1, 1871, but only while the railroad 
should be held and enjoyed by the parties of 
the second part On the next day (December 
31, 1870) the Rutland directors (President 
Page in the chair, and Messrs. Butler, Chase, 
Birchard, Barnes, and Williams being th& 
persons present) unanimously voted "that the 
president of the company be directed and au- 
thorized to execute, in its name and behalf, a 
contract or lease of their railroad and prop- 
erty, in connection with the other roads and 
lines, as well as to sell and transfer the sup- 
plies, fuel, lumber, contracts, and interests 
in said contracts named, to the managers of 
the Vermont Central and Vei-mont and Can- 
ada Railroads, for the purposes expressed in 
said contract, and upon the terms therein 
stipulated, which contract is dated the 30th 
day of December, 1870," upon certain condi- 
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tions, providing, among other things, that the 
•corporation, at its adjourned annual meeting, 
assent, and that the court of chanceiy of Ver- 
mont allow such transfer and sale; and that 
the managers of the Vermont Central and 
Vermont & Canada Railroads should he au- 
thorized by the court of chancery to enter in- 
to the contracts, and also that it should he 
assented to and approved by the advisory 
<:ommittee of bondholders interested in said 
trusts, and who were appointed by the court 
of chancery. The contract was accordingly 
-assented to by the advisory committee men- 
tioned. On the 5th of January, 1871. tlie 
■court of chancery of Vermont, on the petition 
of the trustees and managers, dated on that 
day, made an order by which, after reciting 
the petition, and that the boards of directors 
■of the Vermont Central and of the Vermont 
& Canada Railroad Companies, and the ad- 
visory committee of the first and second mort- 
gage bondholders of the Vermont Central, 
liad approved of the contract of December 
30, 1870, and had assented to an order of the 
■court approving the same, the court approved 
■and confirmed the action of the trustees and 
managers in entering into said contracts, and 
directed them to go on and execute the same, 
and declared that the liabilities incurred by 
the trustees and managers under the contract 
were a charge upon the trust property and 
its earnings under the management of the 
trustees and managers. 

On the 23d day of January, 1871, Page and 
Butler, by deed, assigned to the Rutland 
Railroad Company their lease of the Ver- 
mont Valley road for the remainder of their 
term, upon the engagement of the Rutland 
Railroad Company to pay the rent according 
to the lease, and also a further sum monthly 
to Page and Birchard, of $466.67. This deed 
was acknowledged on the 26th of January, 
1S71, and on that day an adjourned meeting 
of the stockholders of the Rutland Com- 
pany was held. At this meeting the con- 
tract of December 30, 1870, was ratified, con- 
firmed, and adopted by the unanimous vote 
■of the stockholders present, and also the as- 
signments and contracts entered into by the 
president in behalf of the company with the 
said trustees and managers relating to the 
Vermont Valley Railroad, and other roads 
therein mentioned, and also the assignment, 
elated January 23, 1871, of the lease of the 
Vermont Valley Railroad, which the resolu- 
tion designates as authorized by a vote of 
the directors of this (the Rutland) company, 
dated December 3, 1870, and also varioas 
■other leases and contracts, not material to be 
stated. On the 30th of January, 1871, the 
Rutland Railroad Company and the trustees 
and managers aforesaid entered into a fur- 
ther indenture, whereby the Rutland Com- 
pany, after reciting various raih-oad leases in 
which it was lessee, and certain contracts 
into which it had entered, and also that Page 
and Birchard, on the 23d of January, 1871, 
had transferred to it their lease of the Ver- 
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mont Valley Railroad, dated May 12, 1865, 
and all their right and title thereto for the 
unexpired term, did assign, transfer, and set 
over to the said trustees and managers the 
said leases and contracts, and all right to 
the named terms of years unexpired under 
said leases, or either of them, as well as all 
interests, rights, and privileges acquired and 
existing, under or hj virtue thereof, to said 
railroads, their real and personal property, 
or their management and control. 

The Rutland Company does not attempt to 
transfer, or contract to transfer, to the trub- 
tees and managers, any interest in the Ver- 
mont Valley road, except the unexpired tei-m 
of the lease to Birchard and Page. Any- 
thing further in that regard was left to the 
expectation of further action on the part of 
the parties who should become competent to 
act, and to the covenant of the Rutland Rail- 
road Company in the contract of Deeehiber 
30, 1870. Looking at the structure of the 
various papers which have been stated, and 
the formal corporate action of the Rutland 
Company, the inference is strong that no one 
was misled, nor was there any intention to 
mislead any one, as to the actual relations of 
the parties contracting to the Vermont Val- 
ley Railroad. It was expected, undoubtedly, 
by the Rutland paity, that, when the time 
should come that any one could act so as to 
control the Valley road, action would be 
taken which would subject that road to a 
further lease in favor of the Rutland and its 
assignees. But this rested in expectation 
alone, and had assumed no shape in which it 
could be laid hold of and enforced upon any 
principles administered in the com-ts. Mor- 
ris, at least, 'among the parties in interest, 
had declined to enter into any contract, or 
semblance of a contract, in writing, upon 
the basis of a new or extended lease to the 
Rutland, and the matter had not been pressed 
by the other parties. There was but one 
interest which possessed the absolute con- 
trol, and that was the first mortgage debt. 
The owners of that would, unless the debt 
was paid before October 1. 1872, become ab- 
solutely possessed of the road, and none of 
the other parties saw fit to make a further 
investment in money to the amount of that 
debt in order to secure beyond question the 
control of the road. They preferred to wait 
and see what would happen. Thus, at the 
consummation of the series of contracts and 
transactions which have been stated, no foun- 
dation existed upon which a demand for an 
extension of the lease of the Vermont Val- 
ley Railroad could be made against any rep- 
resentatives of the i-oad, if any had then ex- 
isted. 

"We are, in the next place, further to con- 
sider whether a right to such an extension 
ever came into existence. No steps appear 
to have been taken looking to the reorgani- 
zation of the Valley Company after the reso- 
lution of the second mortgage trustees, De- 
cember 13, 1870, until the preparation and 
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signing of the articles of association of tbe 
Vermont Valley Kailroad Company of 1871, 
whicli bore date June 12, 1871, and wliich 
were formed witb a view to action under tbe 
statute of Vermont before referred to. Tbe 
articles of association were signed by tbe 
holders of §274,000 and over of the second 
mortgage bonds, tbe whole amount of which 
ever issued was §293,200. On tbe 3d of July, 
1871, the majority of the directors named in 
the articles of association met and adopted 
by-laws, elected officers, and passed corpo- 
rate resolutions, including that which con- 
ferred upon tbe president and treasurer au- 
thority to execute a lease to tbe Rutland 
Company, as before stated. Tbe organiza- 
tion, however, was not formally completed 
by the filing of tbe articles of association as 
required by tbe statute, at least until the 
29tb of July, when they were filed in the 
office of the secretary of state, with the req- 
uisite affidavits sworn on tbe 7tb and lOtb 
days of July. As the proceedings of the 
meeting of July 3, 1871, went upon tbe min- 
utes of the board as regularly transaetecl, 
and do not appear to have been subsequently 
brought in question by the board, I should 
regard them as being valid and operative, 
notwithstanding that they preceded the fil- 
ing of tbe articles of association, and the 
completion of tbe acts necessary to create 
the corporation. Under the resolution re- 
specting the lease, a draft of a proposed in- 
strument was made by Mr. Prout, one of the 
directors and tbe solicitor of the corporation, 
and was given to Morris, the president, but 
it was never agreed to by the president and 
treasurer, nor by the corporation, nor was 
the paper ever executed, nor do its terms ap- 
pear. 

The first annual meeting of the stockhold- 
ers of tbe corporation toolc place on tbe 20tb 
of June, 1872, and the directors were all re- 
elected. Tbe stockholders also voted "to in- 
crease tbe capital stock ?500,000, only for tbe 
purpose of raising funds to pay the amount 
due on tbe first mortgage, and that the presi- 
dent and treasurer be, and they are hereby, 
authorized, in case they can negotiate a sale 
thereof, to issue said stock, and sell the same 
at par, but paying not exceedui'g three per 
cent, brokerage in effecting a sale, of said 
stock." By another vote tbe same officers 
were also authorized, in ease tbe stock could 
not be so disposed of, to make a mortgage, 
and issue bonds, and dispose of tbe same. 
As nothing was done under this last resolu- 
tion, except to ascertain that such bonds 
could not be negotiated, nothing further need 
be said upon tbe subject The action of the 
stocldiolders in respect to the increase of tbe 
capital stock was intended to be taken under 
the authority conferred upon them by the 
laws of Vermont (Laws 1SG4, approved Oct. 
31), by an amendment to chapter 28 of tbe 
General Statutes. It was there provided 
that any association which bad been formed 
into a company under section 104 of chapter 
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28 might, at any meeting of the stockholder.-; 
legally called for that purpose, increase Uio- 
capital stock to any amount not exceeding- 
double tbe amount of principal and interest 
of tbe bonds foreclosed, and designated in 
their articles of association. The attention, 
of the company being subsequently directed 
to the fact that the meeting of the stock- 
holders bad not been called for the purpose of 
acting upon a proposal to increase the capital 
stocki a special meeting was called, on the- 
19th of August, for tbe 3d of September, by 
a proper notice, specifying its objects, which, 
were (1) to see if the stockholders would vr**-*.. 
to increase the capital stock of the company 
to an amoimt not exceeding $500,000, and 
(2) to see if the stockholders would vote to- 
authorize a lease of their railroad and other- 
property. Before this meeting was held, a 
negotiation had been entered into between 
Morris, the president, and a firm of brokers- 
in New York (Fanshaw & Milliken), for pla- 
cing the new stock on terms covered by the 
resolution. 

Before dosing the ari-angements, Fanshaw 
& Milliken addressed to Morris, under date of 
August 23, 1872, a letter, saying that they re- 
quh-ed to be satisfied that the company had no 
lawsuits on hand or threatened, and was free- 
from all contracts, duties, and obligations, ex- 
cept those of which Morris had spoken, viz. 
the first mortgage debt of §500,000, to be paid' 
by tbe proceeds of tbe stock and the lease of 
the road to Bu^chard and Page. To this letter- 
Morris replied, under date of August 24tb, stat- 
ing, in the name of the president and directors: 
of the Vei-mont Valley Kailroad Company of 
1871, that there were no liens upon tbe corpo- 
ration, and no suits against it, either on hand 
or m prospect; that the road was owned in 
fee simple by its stockholders, and that it bad 
created no corporate debts, liabilities, or obli- 
gations whatsoever, excepting that the road 
came into their bands subject to the Page and 
Birchard lease for 10 years from June 1, 1865, 
and which had been assigned to the Rutiand 
Railroad Company, and to the mortgage debt 
of §500,000, payable October 1, 1872; and that 
the stock was being sold to pay that indebted- 
ness. Copies of these lettei-s were sent to But- 
ler, Prout, WiUiams, and Slate, directors; Page- 
and Chase, the other directors, being absent 
from tbe country. Butter signed Morris* let- 
ter as it was. Prout added to Morris' letter 
the phrase, "and also excepting the agreement, 
if any, implied in tbe vote hereto annexed,"" 
and signed it, "J. Prout Director, Aug. 30, 
1872," and annexed a copy of the vote of July 
3, 1871, in respect to the authority of tbe pres- 
ident and ti'easurer to make a lease. "Williams^ 
and Slate answered substantially as Judge- 
Prout bad. These answers were sent to Fan- 
shaw & Milliken, and received by them, prior 
to their agreeing to take the stodi. Before 
their final answer to the proposition, and on 
the 3d of September, the special stockholders*' 
meeting was held, in pursuance of the notice. 
At this meeting the resolution which bad beea 
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passed at flie meeting June 20, 1872, for issu- 
ing the new stock, was unanimously adopted 
in the terms before stated. At the same meet- 
ing it was also voted "that the president and 
treasurer, before signing a lease of our rail- 
road, shall call a meeting of the stockholders, 
and submit a di-aft of said lease for their ap- 
proval." Of these resolutions, Fanshaw & 
^Milliken were at once notified; and they were 
also aware of the agreement between the Hut- 
land Railroad Company and the trustees and 
managers, before mentioned. On the 7th of 
September the proposition to buy the stock at 
97 was accepted in writing by Fanshaw & Mil- 
liken, and by the Vermont Valley Eailroad 
Company of 1871, by Morris, its president; 
and on or before September 12th the §485,000 
was, in pursuance of the contract, paid ui to 
the Union Trust Company of New York, to the 
credit of the trustees of the fii-st mortgage 
bonds, and the 10,000 shares of additional 
stock were soon after, and on the 12th of Sep- 
tember, issued to the pm-chasei-s. 

At this time, according to the views which 
have been expressed in the progress of this 
opinion, no legal or equitable obligation exist- 
ed upon the Vermont Valley Railroad Company 
of 1871 to permit possession of its road to be 
retained by the Rutland Raikoad Company, 
or its assigns, after the termination of the 
Page and Bu-chard lease. No lease had been 
executed, nor had there been any individual 
or coi-porate action which bound the company 
to assent to the agreement which the Rutland 
Company had entered into with the trustees 
and managers of the Vermont Central and the 
Vermont & Canada Railroad Companies. And 
at this time a new element had come into the 
Valley road of 1871. by means of the new is- 
sue of stock, which, being in itself a majority 
of the whole stock then existiug, was entitled 
to its just influence in the management of the 
corporate affairs; and this consideration is 
not diminished in force by the fact that the 
money thus paid removed and replaced the 
mortgage debt, the holders of which, but for 
its payment, held the mastery over the affaiis 
of the corporation. It could not be naturally 
supposed that these new stockholders paid half 
a million of dollars for stock, at 97, which was 
to pay only 7 per cent, on the par of the shares, 
merely in order to stand on an exact equality 
in income with a nearly equal amount of stock 
which had been taken at something less than 
59 per cent., viz. 32/5 shares for each $100 of 
principal of bonds given up and paid for in 
second mortgage bonds at par, which, in the 
market, are said to have been held at 50 per 
cent. As the shares were $50 each, the one 
set of stockholders paid $48.50 a share; the 
others, about $14.75. Every one who knew 
of the transaction must have understood that 
this could not be the purpose of the pur- 
chasers. Assuming that they bought subject 
to all the legal and equitable rights of the 
Rutland Company and its assignees, we have 
seen that these were, in regard to an ex- 
tended or further lease, mere expectations 



and desires, and not rights. The purchasers 
took all the precautions in the way of in- 
quii-y which were likely to prove available, 
and they were not told, in reply, that any 
equitable or other right existed, but were re- 
ferred to "an agi-eement, if any, implied in a 
resolution" which can-ied with it no impli- 
cation of an agreement And therefore, if at 
the time of tlie purchase it was possible to 
acquire this new stock free from any equi- 
table claim for a new lease or an extended 
possession, these purchasers so conducted 
the transaction as to occupy that position. 
But, in my opinion, no equity existed which 
bound the company itself. It remained free 
to act upon its own view of its own interest. 
That its managers had thought a new lease 
advantageous did not bind them to continue 
to think so, unless there was a conti-act with 
another party to that effect No moral obli- 
gation was ^imposed on the purchasers to 
continue the connection with the Rutland 
road. It was equally right to connect with 
either set of roads, and the new purchasers 
were as free to seek the control of the road 
in order to form new connections as the orig- 
inal stockholders had been to form the old 
connection. 

The directors in office when the new stock 
was issued passed no resolution directing a 
lease to be executed, nor affirming or ratify- 
ing any supposed contract for a future lease. 
But at their meeting November 7, 1872, they 
again adopted a resolution, expressed to be in 
accordance with former votes, authorizing 
the president and trustees to execute and 
deliver to the Rutland Company a lease of 
the Valley road, with the usual covenants, 
following the language of the resolution of 
July 3, 1871; and on the same day Williams, 
the treasurer, executed, as has been before 
stated, the lease dated August 8, 1871, on be- 
half of the Vermont Valley Railroad Com- 
pany of 1871,— Morris, the president, refus- 
ing to execute, and the vice president, Page, 
who was also the president of the Rutland 
Company, executing on its behalf, without, 
as far as is shoAvn, any authority to do so. 
At the same meeting, however, two resolu- 
tions were passed, which are important to be 
stated, as bearing upon the position of the 
parties. They were as follows: "Voted, that 
the president and clerk be, and they are 
hereby, directed not to call any special meet- 
ing of the stockholders without the direction 
of the board in meeting convened for that 
pui-pose. Voted, that the president and clerk 
be, and they are hereby, directed to call the 
next annual meeting of this company at Bel- 
lows Falls, in the month of December, 1873, 
and on such day in said month as the board 
may determine." The effect of these two 
resolutions, if they were operative, was to 
prevent any special meeting of the stock- 
holders, except at the will of the directors, 
and also to postpone the annual meeting, 
which the by-laws appointed to be held in 
June, until the succeeding December, and 
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aintil such day in that month as the board 
might determine. By the postponement of 
the annual meeting, the election of directors 
an place of the hoard elected June 20, 1872, 
-would also he postponed, and those in office 
-would be continued in their places indefi- 
aiitely, until it should please the same di- 
rectors to allow the stockholders the oppor- 
tunity of choosing others. I am persuaded 
that these changes or attempted changes 
-were made, not merely because some of the 
<directors and large stockholders were likely 
to be absent, but in order that the holders of 
the new stock might be precluded from en- 
joying their just authority as owners of the 
majority of the stock, and from preventing' 
the execution of any new lease to the Rut- 
land Company, except by an appeal to the 
<courts. Subsequently, the new. stockholders 
liolding 10,000 shares of stock, and one of the 
old stockholders, having 893 shares, applied 
to the president to call a meeting of the di- 
rectors to act upon their application for hold- 
ing the annual stockholders' meeting in June, 
1873. The president made the call for a 
meeting of the directors to be held at his 
aiouse near New York, but no one attended, 
although notices thereof were given. 

In May the same shareholders applied to 
the president to call the annual stockholders' 
aneeting, which he did- for the 27th of June, 
01873, at Bellows Falls. The shareholders 
representing 12,299 shares appeared in per- 
son or by proxy at the meeting, but, it ap- 
3)earing that an hijunction against the hold- 
ing of an election had been served, the meet- 
ing was adjourned to the 21st of July, at 
ihe same place. At the adjourned day the 
^ame stockholders, except one who held 184 
;3hares, attended; and, the injunction having 
ibeen dissolved, they proceeded to an election, 
^t which all the votes (being those represent- 
ing 12,115 shares) were given for Morris, 
Uernall, Harris, Billings, Nash, Rockwell, 
:iind Waite, who all, save Slorris, were new 
<lirectors. The shareholders further unani- 
mously resolved that no lease whatever of 
•the Vermont Valley road, either to the Rut- 
land Railroad Company, or to any other 
iparty, be made, contracted for, or ratified, 
Aintil the same shall first have been author- 
ized by vote of the stockholders of tliis com- 
3)any, in a meeting duly convened for that 
^purpose. The board of directors thus chosen 
•organized themselves by selecting Morris to 
I)e president, and others to the other corpo- 
-.xate offices. Various demands were made up- 
•■on the other board and the officers chosen by 
It, and notices were given to the parties eon- 
.cerned of what had been done, and finally 
-the new board was requested, by Bernall, 
Robinson, Pond, and Mather, to bring a 
■suit in the courts of Vermont, which the 
Ijoard, on the 13th of January, 1874, declined 
to do, and this suit was the consequence. 

Under the circumstances disclosed in this 
•case in connection with the issue of the new 
;stock, and the vote of the stockholders in re- 
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gard to a lease, which accompanied the reso- 
lution for its issue, and the substantial fact 
that all the directors but Morris were con- 
nected in interest with the Rutiand road, ac- 
tion to give a lease against the will of the 
majority of the stockholders ought to be re- 
garded as a breach of trust on the part of the 
dhectors, restrainable by injunction, within 
the principles of Dodge v. Woolsey, 16 How. 
[57 TJ. S.] 331, and the other cases cited and 
referred to by Judge WoodrufE in his opinion 
in this case. Pond v. Vei-mont Val. R. Co. 
[Case No. 11,265]. 

Courts of equity do not ordinarily entertain 
questions of the regularity of coiporate elec- 
tions, or of the title to corporate offices. But 
when such an inquiry becomes incidentally 
necessary, in order that complete justice 
may be done in respect to a controversy over 
which they are compelled to take jurisdiction, 
they will not shrink from the duty. In this 
view, I think it necessai-y to consider which 
organization is entitled to be regarded as the 
board of directors of the Valley road of 1S71. 

The provisions of the by-laws which bear 
upon the subject of stockholders' meetings 
are contained in articles 1 and 2, and ai-e as 
follows: "Aiticlel. The annual meeting of the 
stockholders of this association shall be held 
in the month of June, or at such other time 
as the directors may order. Art 2. The an- 
nual and all special meetings of the corpora- 
tion shall be called by the president or clerk, 
unless otherwise ordered by the du-ectors, 
by giving at least ten days' notice of the 
same, and the purpose thereof, in one news- 
paper published in Windham county, and 
by mailing a notice to the address .of each 
stoclvholder." Under this latter article, the 
power of the directors to "order othei-wise" 
relates either to the officers who are desig- 
nated to call meetings, or to the length or 
mode of notice to be given. In regard to the 
annual meeting, the action of the directors 
at their meeting of November 7, 1872, did 
not designate other officers, nor diilerent no- 
tice, than article 2 of the by-laws had pre- 
scribed. 

The alteration, if any was effected, was 
in the time for holding the annual meeting. 
That, by the first article, was fixed in the 
month of June, "or at such other time as the 
directors may order." The directors ordered 
that it should be called in December, 1S73, 
and on such day in that month as the. board 
should determine. Substantially, therefore, 
it was a declaration on the part of the direct- 
ors that no annual meeting should be held 
until they chose to dh'ect, and to be held at 
a day not earlier than December, 1873. This 
was not, in my opinion, a fixing of the time 
for the annual meeting, within the meaning 
of the by-laws, and it therefore left the by- 
laws in force as originally adopted. The 
power to hold the annual meeting at or about 
the period designated by the by-laws was of 
the utmost consequence to the safety of the 
rights of the stockholders, since in this way 
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only could they cause their will in respect 
to the management of their property to be 
regarded. A court "will therefore look care- 
fully at any attempt to defeat the exercise 
of this power, and will be even astute to lay 
hold of any ground to sustain the substantial 
control in the hands of the stockholders, I 
think, therefore, that the action of the presi- 
dent, in pursuance of a request of a ma- 
jority of the stockholders, in calling the an- 
nual meeting in June, 1873, was regular, and 
that the board of directors chosen at the ad- 
journed meeting in July after that period, 
were lawfully chosen, and became the regu- 
lar organization of the Vermont Valley Kail- 
road Company of 1871. Its successors are to 
be recognized as being the board of directors 
of that corporation. 

In the view which has been taken of the 
rights of the parties on the expiration by 
lapse of time of the lease to Page and Birch- 
ard, aU pretext for longer retaining posses- 
sion by or under the Rutland Railroad was 
at an end. The trustees under the first mort- 
gage had received funds amply sufficient to 
extinguish all possible balance remaining 
unpaid upon those bonds, or to them as trus- 
tees, and there was no obstacle to putting the 
corporation in possession of the road. Nei- 
ther the trustees and managers of the Ver- 
mont & Canada, and the Vermont Central 
Railroads, nor their successors, the Central 
Vermont Railroad, had any title after the 
expiration of the lease to Page and Birch- 
ard; and there seems to be no reason why 
the court should not proceed to do complete 
justice between the parties, although the 
term did not <scpire until after the commence- 
ment of the suit. The whole merits have 
been tried in this suit, and to turn the par- 
ties over to another is quite unnecessaiy, 
and contrary to the rule by which a court 
of equity seeks to do complete justice, when, 
for any cause, it has once taken cognizance 
of a controversy. I am persuaded that the 
court of chancery of Vermont has not under- 
taken to extend a receivership against per- 
sons who are strangers to the controversy in 
which it was created, and over property not 
involved in such sui^ and that any permis- 
sion to make contracts given to the officer of 
the court was only intended for his protec- 
tion in accounting. 

The decision in the case of Vermont & O. 
R. Co. V. Vermont Cent. R. Co., 46 Vt. 794, 
extended only to the case of a party to the 
suit in which the receiver was appointed 
bringing an action against the receiver. In 
that case the party was enjoined from con- 
tinuing the suit. Moreover, it is no bar to a 
suit in one jurisdiction that bringing it may 
be regarded as a contempt in another. It is 
for the court whose authority a party has 
disregarded to vindicate its own authority. 
Upon the whole case, there must be a decree 
for the plaintiffs in the suit first above en- 
titled; among other things, declaring the 
lease executed by Williams and Page in- 



operative, and directing the same to be can- 
celed, and enjoining the execution of any 
like lease, and also directing the trustees of 
the first mortgage to pay over any sum re- 
maining in their hands after satisfying their 
just claims (as to which a reference will be- 
directed to a master) to the corporation of 
1871, represented by the directors who have- 
succeeded to tliose elected in July, 1873, and 
also that the said corporation be let into pos- 
session of the .Valley road, and the other 
property, if any, now held by the defend- 
ants, or either of them, belonging to said cor- 
poration, with costs, etc. This decree is to- 
be settled upon notice. In the other suit, in. 
which Chase and Butler are plaintiffs, a de- 
cree must be entered dismissing the bUl, with 
costs. 
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JuRisnioTiox— CiTizExsnii» OF Pauties— Equity — 
JuuisnicTioN TO Restrain Misuse op Coiipo- 

KATE POWCKS OR FkOPEUTY — DlltEOTOKS« AS 

■WuoxG-DoEus— BitL BY Stockholdeus. 

1. Citizens of Connecticut, as stockholders In 
a Vermont railroad cprporation, brought this 
suit to restrain the execution of a lease of the 
railroad of the corporation to another Vermont 
railroad corporation, alleging that the execution 
of such lease was contrary to the expressed will 
of a majority of the stockholders, and in disre- 
gard of the rights and interests of all who were- 
stockholders, and a fraud upon such rights; that 
the persons threatening to make such lease were 
a former board of directors, holding over after 
their term of office had expired, and being in. 
the actual possession of the seal, hooks, papers, 
and money or the corporation, and in the ap- 
parent control and management of its affairs, 
but who were, in fact, largely interested in such 
other railroad company, and were thereby in- 
duced to sacrifice the interests of the plaintiffs' 
corporation, and were, to that end, conspiring 
with such other company, in fraud of the stock- 
holders in the plaintiffs' corporation, and in 
breach of trust; that, to perpetuate such ap- 
parent control, and effect the fraudulent pur- 
pose aforesaid, such former board of directors 
refused to call a meeting of stockholders for the 
annual election of directors, thereby exposing 
the company to a forfeiture of its charter; that, 
notwithstanding such refusal, the president did 
call a meeting, at which a new board of directors 
was chosen, but such former directors denied 
the validity of such election, retained the pos- 
session and management of the affairs of the 
corporation, and persisted in their determination 
to execute such lease; that the plaintiffs had 
called upon such new board of direetoi-s, and re- 
quired them, by suit or otherwise, to prevent the 
execution of such lease, and prevent the transfer 
or wrongful disposition of the property threat- 
ened by such holding over board, and to them- 
selves obtain possession: but tliat, although such 
new board concurred with the plaintiffs, and ad- 
mitted that such lease would be a violation of 
the rights of the stockholders, they refused to 
take any such measures, by suit or otherwise, al- 
leging that they so refused in consideration of 
the many obstacles in the way of obtaining such 
relief in the state courts. The defendants were 

1 [Reported by Hon. Samuel Blatehford, Dis- 
trict Judge, and here reprinted by permission.} 
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the said former board of directors, (citizens of 
Vermont, Miissaelmsetts, and New York,) tlie 
new board of diiectors, (citizens, also, of Ver- 
mont, Massachusetts, and New York,) and the 
corporation itself, with the other corporations 
embraced in the alleged conspiracy. The bill 
prayed for an injunction, and that such hold- 
ing over directors be decreed to surrender the 
road and property to the corporation, or to a re- 
ceiver, and give up the seal, books, papers, and 
money to the new board, or to a receiver, that a 
receiver be appointed, and for such other and 
further relief as to equity might appertain. To 
this bill one of the defendants pleaded to the 
inrjsdietion of the court, that certain of the de- 
fendants were citizens of Vermont, and thnt 
their rights and interests were identical with 
those of the plaintiffs, and that they were made 
defendants for the purpose of giving- this court a 
colorable and fslse jurisdiction, when, in truth, 
they were plaintiffs, aiding in the prosecution of 
the suit. Another defendant, after having an- 
swered the bill, made a. motion, founded on affi- 
davits, to dismiss the bill on the same grounds 
stated in the plea, and alleging that some of the 
defendants had conspired with the plaintiffs, for 
the fraudulent puroose of giving the court juris- 
diction, and that the refusal of such new board 
of directors to bring suit was for the purpose 
of giving this court jurisdiction, and was a 
fraud upon the court. The court overruled the 
plea, and denied the motion. 

2. A court of equity has jurisdiction, at the 
instance of stockholders in a corporation, to re- 
strain the corporation and those who have the 
control and management thereof, from acts tend- 
ing to the destru.:tion of its franchises, from 
violations of the charter, from misuse or misap- 
propriation of the corporate powers or property, 
and from other acts prejudicial to the stock- 
holders, amounting to a breach of trust. 

[Cited in Hardon v. Newton, Case No, 6,054.] 
[Cited in Miner v. Belle Isle Ice Co. (Mich.) 
53 N. W. 223.] 

3. Such jurisdiction will be entertained not- 
withstanding the case may involve, as an inci- 
dental question, the inquiry which of two is the 
legal board of directors. 

4. Where the board of directors are themselves 
the wrong-doers, or they reJEuse to prosecute, to 
restrain or redress the wrong, stockholders may 
file the bill. 

[Cited in Hardon v. Newton, Case No. 6,(^4.] 
[Cited in Davis v. Gemmell (Md.) 17 Atl. 265; 

Slattery v. St. Louis & N. O. Transp. Co., 91 

Mo. 225, 4 S. W. 81.] 

5. So, where one board, claiming to be direct- 
ors, are the wrong-doers and the other board, 
claiming and alleged to be the legal directors, 
refuse to prosecute, stockholders may file the 
bill. 

6. The plaintiffs cannot be defeated of their 
right to sue in the federal court by the fact that 
the members of such legal board of directors 
have, as stockholders, the same interest as the 
plaintiffs, or that they desire the success of the 
plaintiffs, nor by the fact that the refusal of the 
said legal board of directors was in order to drive 
the plaintiffs to bring the suit themselves, or 
even to enable the plaintiffs to bring their suit in 
the federal court. 

7. The provisions of the judiciary act of 1789 
[1 Stat. 73], giving the circuit courts jurisdiction 
where a suit is between a citizen of the state 
where the suit is brought and a citizen of an- 
other state, and declaring that no civil suit shall 
be brought therein against any inhabitant of the 
United States in any other district than that 
whereof he is an inhabitant, or in which he 
shall be found, do not forbid the exercise of ju- 
risdiction where some of the defendants reside 
in the state in which the suit is brought, and 
other defendants, who appear and submit to the 
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jurisdiction, reside in other states. In such 
case, any supposed defect of jurisdiction relates 
not to jurisdiction of the action, but to jurisdic- 
tion of the person, and is waived by appearance. 
[Cited in Kemna v. Brockhaus, 5 Fed. 7C4.] 

8. Under the act of February 28, 1839 (5 Stat. 
321, § 1), the jurisdiction of the circuit court in 
such case is clear. 

9. Hence, it is not a good plea, by a defendant 
residing in Vermont, the state wherein the suit 
is brought by plaintiffs residing in Connecticut, 
that some of the defendants are citizens of New 
York and some of Massachusetts. 

10. Where the bill of complaint, on its face, 
shows want of jurisdiction, the appropriate mode 
of raising the objection is by demurrer, though 
there are precedents for a summary motion to 
dismiss the bill on that ground. 

[Cited in Romaine v. Union Ins. Co., 28 Fed. 
637.] 

11. But, where the bill shows apparent juris- 
diction, and a defendant desires to contest its 
allegations, or show new matter in avoidance 
of that jurisdiction, he must do so by plea, and 
not by motion founded on affidavits; and, when 
si'ch defendant has appeared and answered to 
the merits, such a motion will not be entertain- 
ed. 

• 12. On final hearing, the court will see to it 
that it does not exceed its jurisdiction, where 
want of jurisdiction of the action appears, but 
parties must conform to the ordinary modes of 
placing on the record the defences on which they 
rely, so that the court may pass upon the issues 
made by the record, and so that they may be 
the subject of review, should the record be sent 
to an appellate tribunal. 

[This was a bill in equity by Charles M. 
Pond and others, survivors of William P. 
Burrall, against the Vermont Valley Railroad 
Company and othei-s, to restrain, the execu- 
tion of a lease.] 

Edwin W. StougMon, for plaintiffs. 
George F, Edmunds, for defendants. 

WOODRUFF, Circuit Judge. The bUl of 
complaint herein was filed by William P. 
Burrall (now lately deceased) and the other 
complainants, citizens and residents of the 
state of Connecticut, as stockholders in the 
Vermont Valley Railroad Company, a corpo- 
ration created and organized by or under 
the laws of the state of Vermont. The bill 
seeks to restrain the execution of a lease of 
the railroad of the said eoi-poration for 
twenty years from the 1st of June, 1875, to 
the Rutland Railroad Company, (also a de- 
fendant), and to cancel sucli lease, if anj' 
have been executed (as is claimed and pre- 
tended) by the officers, (Page, as president, 
and Williams, as ti'easm-er,) of the said Ver- 
mont Valley Railroad Company, or persons 
claiming to be such officers, and acting as 
such in the management thereof. This re- 
lief is sought upon various grounds, espe- 
cially, that such a lease is contrary to the 
expressed will of a majority of the stock- 
holders; that it is in disregard of the rights 
and interests of all who are stockholders of 
that coi-poration only, and a fraud upon 
such rights; that the persons proposing and 
threatening to make such lease are former 
directoi*s of the said coiiporation, claiming to 
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hold over after the expiration of the term 
of office for which they were elected, and, 
heing in the actual possession of the seal, 
hooks, papers, and money of the corpora- 
tion, and so having apparent control and 
management of its affairs, are, in fact, 
largely interested in the said Rutland Rail- 
road Company, and officers thereof, and are 
thereby induced to sacrifice the interests of 
the Vermont Valley Railroad Company to 
those of the Rutland Railroad Company and 
of the Central Vermont Railroad Company, 
(another defendant,) with whom they are 
conspiring, to the prejudice of the stock- 
holders of the Vermont Valley Railroad 
Company, to defeat their will and destroy 
their interests; and that so the acts of these 
pretended officers and directors are prac- 
tically the ti-ansfer of valuable interests to 
themselves, in fraud of the stockholders 
last mentioned, and, so far as they can he 
•deemed to have power to bind the Vermont 
Valley Railroad Company, in breach of 
ti'ust. Their breach of trust is further al- 
leged, in refusing to call a meeting of stock- 
holders to elect directors, as by tne charter 
they are bound to do, and thereby expose 
the corporation to a forfeiture of the char- 
ter under the laws of Vermont. Various 
other details ai-e given in the bill, tending 
to show gross misconduct on the paii; of the 
defendants who are made such as directors 
or pretended directors of the said corpora- 
tion, and whose acts are sought to be re- 
strained. To show still further the illegal- 
ity of the conduct of these defendants, for- 
mer direetoi-s, and still acting^ as such, 
claiming to hold over, as before stated, and 
proposing and threatening to make the lease 
aforesaid, the bill also alleges, that, before 
the period arrived at which the annual 
meeting of directors of the said corporation 
should regularly be held, and w^hile they 
were in office under their prior election, the 
said defendants, by formal vote, forbade 
their officers from calling a meeting of the 
stockholders without their express direction, 
and further voted, that the next annual 
meeting for the election of directors, which 
should regularly be held in June, 1873, should 
not be called until such day in December, 
1873, as should be thereafter designated by 
them, and they thereafter designated no day 
for that purpose, thus defeating, or attempt- 
ing to defeat, the i-ight of stockholders to 
choose the directoi-s and managers of their 
propei-ty, and pei-petuate their own control 
of the affairs of the corporation, against the 
will of the stockholder's, and with design to 
wrongfully and illegally execute the lease 
aforesaid of the property of the company, 
against the will and the interests of the 
stockholders of the corporation; and that, 
in an endeavor to defeat such mismanage- 
ment, a majority of the stockholders procur- 
ed the president, notwithstanding the vote 
ot such directors, to call a meeting of stock- 
holders for an election of directors, which 



meeting of stockholders was held, and a new 
board of directors was chosen at such meet- 
ing, but the said former directors deny the 
validity of such election, still retain posses- 
sion and management of the affairs of the 
corporation, and persist in their determina- 
tion to execute such lease. Other particu- 
lars are stated in the bill, but this is proba- 
bly sufficient to indicate the nature of the 
subject of complaint and grievance. The 
bill then alleges, that the new board of di- 
rectors, whom the complainants aver to 
be the legal board of directors of the cor- 
poration, have been applied to by the 
complainants, and have been requested by 
them, .by suit or otherwise, to prevent 
the execution of the said lease, and to 
procure the cancellation thereof, if any has 
been executed, and to prevent the trans- 
fer or other wrongful disposition of the x"oad 
and property of the company, as threaten- 
ed and intended by the said former direct- 
ors so claiming to hold over as aforesaid, 
and to take measures, by suit, or other- 
wise, to recover possession of the said road 
and property, in accordance with the right 
of the said Vermont Valley Railroad Com- 
pany thereto; but that, although the said 
newly elected board of directors concur with 
the complainants in their views, and admit 
that any such lease which may have been 
executed is invalid, and ought to be cancel- 
led, and that .the execution of a lease, as 
threatened and attempted, would be wrong- 
ful, and in violation of the legal rights of 
said Vermont Valley Railroad Company, 
and of the complainants and the other stock- 
holders thereof, yet said board of directors, 
in violation of their duty as such, in answer 
to said requests of the complainants, whol- 
ly decline to act in accordance therewith, or 
with either of them, and say that, in consid- 
eration of the many obstacles in the way of 
obtaining, in the state courts, the relief 
aforesaid, they decline and refuse to take 
any further proceedings, by suit or other- 
wise, to protect the property of said com- 
pany, or the interests of the stockholdei's 
thereof, from the wrongs and threatened 
wrongs in the said bill of complaint set forth. 
The prayer of the bill is, that the said pre- 
tended lease claimed to have been executed 
may, if in existence, be decreed to be given up 
and cancelled; and that the defendants Page, 
Butler, Chase, Prout, Williams, Slate, and the 
Vermont Valley Railroad Company be enjoin- 
ed from executing, or causing to be executed, 
any lease of tlie said railroad, unless author- 
ized by a legal vote of the stockholders; that 
the persons last named be required to surren- 
der the property to the said railroad company 
or to a receiver, and give up the books, papa-s, 
common seal and money of the company, either 
to the said newly elected board of directors or 
to a receiver; and that areceiverbe appointed, 
and for such other and further relief as to 
equity and good conscience may "obtain." 
The defendants to this bill, sought to be en- 
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joined as last mentioned, are members of the 
said former board of directors, alleged to ille- 
gally hold over in possession, and claiming and 
threatening as above stated, and are Peter 
Butler and George B. Chase, citizens of Mas- 
sachusetts, and John B. Page, John Prout, 
James H. Williams and George Slate, citizens 
of Vermont Gouverneinr Morris, a citizen of 
New York, is also made a defendant, he being 
a member of both boai'ds, and alleged to have 
dissented from the action and proposed action 
of such foi-mer board. The defendants who 
m-e alleged to constitute the said newly elected 
and legal directors, but who refuse to institute 
proceedings for the protection of the stock- 
holders are SUas M. Waite, William H. Rock- 
well, Junior, Frederick A. Nash and Fred- 
•eridc Billings, citizens of the state of Ver- 
mont, and Daniel L. Harris, a citizen of the 
state of Massachusetts. 

To this bill the defendant John Prout in- 
terposed a plea to the jurisdiction of the 
•court The averments therein are, that the 
defendants the Vermont Valley Railroad 
■Company, and the defendants John B. Page, 
James H. Williams and George Slate, are 
-citizens of Vermont; that Silas M. Waite, 
William H. Rockwell, Frederick A. Nash and 
Frederick Billings, named defendants, axe 
also citizens of Vermont, and their respec- 
tive rights and interests in the subject of 
■controversy, and embraced in said bill, are 
identical with, p,nd the same as, those of the 
said complainants, and they seek the same 
relief and decree in, said proceedings as the 
•said complainants, and were made defend- 
ants in said bill for the purpose of giving 
this comt a colorable and false jurisdiction 
of said bill and the parties aforesaid, when, 
in truth and in fact, the said Waite, Rock- 
well, Nash and Billings, as well as said Mor- 
ris and Harris, are complainants in said 
bill, and aiding in the prosecution thereof. 
This plea the complainants set down for ar- 
j?ument, without any replication thereto, and 
they are, therefore, to be taken to admit all 
material and issuable facts stated therein. 

The defendant John B. Page, after appear- 
ing and answering the bill of complaint, 
made a motion to dismiss the suit, upon the 
ground that this court has no jurisdiction, in 
substance repeating the plea of the defend- 
ant Prout, and alleging that some of the de- 
fendants conspired and confedeiated with 
the complainants for the fraudulent purpose 
•of giving this court a false iurisdiction of 
said bill or cause, and that such last named 
defendants were made defendants for the 
purposes of jurisdiction, without reference 
to their real relation, as parties, to the said 
l>ill and the subject-matter thereof, and that 
the refusal of the so-called new board of di- 
rectors to bring suit was only for the pur- 
pose of giving the court jurisdiction, and is 
a fraud upon the court In support of this 
motion, the said Page examined witnesses, 
and their affidavits, claimed to establish 
these grounds of the motion, are produced. 



The case was heard both upon the plea 
and upon the motion; and, on the argument 
It was also urged, that the want of jurisdic- 
tion was apparent upon the face of the bill 
of complaint, inasmuch as it appears there- 
by, that some of the defendants are not citi- 
zens of the state in which the suit is brought, 
the defendants Butler, Chase and Harris be- 
ing citizens of the state of Massachusetts, 
aud the defendant Morris being a citizen of 
the state of New York. 

It is not insisted, and cannot be success- 
fully claimed, that the matters complained of 
herein are not of equity cognizance; or that 
a court having general jurisdiction in equity 
has no jurisdiction, at the instance of stock- 
holders, to restiain a corporation, or those 
engaged in the control and management of 
its affairs, from acts tending to the destrac- 
tion of its franchises, or violations of the 
charter, and from misuse or misappropriation 
of the eoriwrate powers or property, or other 
acts prejudicial to the stockholders, amount- 
ing to a breach of trust on the part of the 
managers. Dodge v. Wools ey, 18 How. [59 
U. S.] 331, and numerous eases cited in the 
opinion in that case; and see Bacon v. Rob- 
ertson, 18 How. [59 U. S.] 4S0, 488; Smith v, 
Swormstedt, 16 How. [57 U. S.] 288. The 
questions here do not, therefore, pertain to 
the general jurisdiction of courts of equity, 
but to the question whether the jurisdiction 
of the circuit court of the United States is so 
limited, that, for other reasons than the nat- 
ure of the controversy, it has no jurisdiction 
of this cause. 

It is true, that counsel insisted, that the 
suit was, in part, at least, to detei-mine which 
of two boards of directors of the Vermont 
Valley Railroad Company is the legally elect- 
ed board of directors, and entitled to the man- 
agement of its affairs. That, however, is not 
the object of the bUl, it is not the relief pray- 
ed, and, although it may not be possible to 
do all that is prayed for, without incidentally 
considering that question, such consideration 
would only be incidental, and it is not even 
essential to the determination of the principal 
question, whether the defendants who con- 
stitute the former board of directors, and the 
two corporations who are made defendants, 
shall be permitted to carry out the alleged 
scheme to give a lease of the Vermont Val- 
ley Railroad for twenty years, tmder the cir- 
cumstances alleged in the bill of complaint 
To justify interference by stockholders by 
a suit to restiain a wrong threatened, or to 
obtain redress for the corporation, it is nec- 
essary that it should appear that the di- 
rectors of the corpoiation are either them- 
selves the wrong-doers, or that they refuse 
to prosecute for that purpose; and, in the 
last-named ease, such averment involves re- 
fusal by the legal board of directors; and 
where, as iu this case, one set of defendants 
are alleged to be in the commission of the 
wrong and there be another set who claim 
to be the legal directors, who, nevertheless. 
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refuse to prosecute for the redress or pro- 
tection of the rights of the stockholders, the 
averment that the last-named are, in fact, 
the legal directors, does not, even if in- 
cidentally necessary, change the nature of 
the controversy. The wrong threatened or 
eommitt'Sd, and the prevention or redress 
of tlie wrong, are still the principal subjects 
of the controversy, and within the jurisdic- 
tion of a court of equity. I repeat, there- 
fore, that the question here is, whether, for 
reasons other than the nature of the con- 
troversy, the jurisdiction of the circuit court 
of the United States does or does not em- 
brace this case. 

1. Is it fatal to the jurisdiction, that it 
appears on the face of the bill, that, while 
some of the defendants are citizens of the 
state of Vermont, others of them are cit- 
izens of the state of Massachusetts, and one 
a citizen of the state of New York? 

Two clauses of the judiciary act of 1789 (1 
Stat 78, § 11) are relied upon to show that 
the circuit court has no jurisdiction of such 
a case, such jurisdiction being confined to 
cases in which jurisdiction is affirmatively 
conferred by statute— First, the clause which 
gives jurisdiction when "the suit is between 
a citizen of the state where the suit is 
brought and a citizen of another state;" and, 
second, the clause of the same section which 
declares, in substance, that no civil suit shall 
be brought against any inhabitant of the 
United States, in any other district than that 
whereof he is an inhabitant, or in which he 
shall be found at the time of the service of 
the writ. 

The question whether, where the suit was. 
in fact, against a citizen of the state in which 
the suit is brought, and by a citizen of an- 
other state, and for a matter properly cog- 
nizable by the circuit court, its jurisdiction 
of the action failed if a party having an in- 
terest in the subject, making him a neces- 
saiy party, resided in still another state, 
was, under the act of 1789, one of much in- 
terest Confessedly, the constitution of the 
United States did not require such a limita- 
tion of the jurisdiction. Cases might often 
arise in which it was of the utmost import- 
ance to citizens of one state to bring suit in 
the United States court in another state, 
where the matter in controversy arose, or 
the property or fund in question was sit- 
uated, and where the principal defendants 
resided. When such a suit was brought 
against the defendants residing in the state 
where it was brought, was there a want of 
jurisdiction of the action itself, if it ap- 
peared that some other peraon, citizen of a 
third state, was a necessary party? I think 
not The court might -not be competent to 
make a decree in the absence of such party; 
but that would be not because the court was 
not competent to take jurisdiction of the ac- 
tion, but because it had not jurisdiction of 
all the pai-ties to the action which were nec- 
essary before the court could act upon the 



subject In controversy. The two clauses in 
the act of 1789, read together, show precisely 
what congress intended. There must be a 
suit between a citizen of the state in which 
the suit is brought and a citizen of another 
state. If a citizen of a third state is a neces- 
sary party, you cannot compel his appear- 
ance by serving him with process, unless he 
is found in the district where the suit is 
pending, or unless he waives his privilege 
and voluntarily appeai-s. The supposed de- 
fect of jurisdiction in such case pertains to- 
jurisdiction of the person, and not to juris- 
diction of the action; and it is not for a citi- 
zen of Vermont, who is rightly proceeded 
against, to say, that the court has no juris- 
diction of the action because another person, 
who is defendant with him, but who appears 
and answers to the merits without objec- 
tion, resides in some other state. The object 
of the apparent limitation was not to pre- 
vent a citizen of Vermont, (properly sued in 
his own district,) from having a citizen of 
some other state joined with him as defend- 
ant; but, so far as defendants were in- 
cluded, it was to protect citizens from being 
sued out of the district in which they reside 
or are found to be served. It does not pre- 
vent their voluntarily appearing and sub- 
mitting to the jurisdiction in such a case. 

I am aware, that, in numerous cases cited 
by counsel on the argument, observations are- 
made, by analogy, at least, in conflict with 
this view of the proper construction of the 
act of 1789. See Strawbridge v. Curtiss, 3. 
Ci-anch [7 U. S.] 267; New Orleans v. Win- 
ter, 1 Wheat [14 U. SJ 91; Cameron v. Mc- 
Roberts, 3 Wheat [16 U. S.] 591; ConoUy v. 
Taylor, 2 Pet [27 U. S.] 534; Commercial & R. 
R. Bank v. Sloeomb, 14 Pet [39 U. S.] 60; 
Ohio & M. B. Co. v. Wheeler, 1 Black [06 U. 
S.] 286; Wood V. Davis, 18 How. .[59 U. S.] 
467; McDonald v. Smalley, 1 Pet [26 U. S.] 
620; Scott V. Sandford, 19 How. [60 U. S.] 393; 
Coal Co. V. Blatchford, 11 Wall. [78 U. S.] 172; 
Sewing Machine Co.'s Case, 18 Wall. [85 U. S.] 
553. But no decision of the supreme court 
was cited, and I have found none, holding 
the precise point, that, when the suit is 
brought in one state where defendants there- 
in reside, and another defendant living in an- 
otlier state appears and answers without ob- 
jection, such first named defendants can ob- 
ject that the court has, on that ground, no- 
jurisdiction. On the contrary, the view 
which I have given of the true construction 
of the act of 1789 is affirmed by Chief Justice 
Marshall, and acted upon by the supreme- 
court of the United States, in Russell v. 
Clark's Ex'rs, 7 Cranch [11 U. S.] G9, where- 
the complainant lived in South Carolina and 
brought suit in Rhode Island, in the circuit 
court of the United States, against citizens 
of Rhode Island. That court dismissed the" 
bill. The supreme court held certain as- 
signees or trustees, residing in the state of 
New York, necessary parties to the suit, but 
reversed the judgment of the circuit court. 
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and remanded the case, to give the complain- 
ants the benefit of the possible willingness 
of those assignees or trustees to come in as 
parties and waive their privilege, and give 
the court jurisdiction of their persons, which 
alone was deemed requisite to the complete 
jurisdiction of the court over the whole mat- 
ter. "It is possible," says the opinion, "that 
they may consent to make themselves parties 
in this cause;" and the court reversed the 
■decree and remanded the cause, with leave 
to the complainant to make them parties. 
The distinguished chief justice and his as- 
sociates were not ignorant of the distinction 
betsveea jurisdiction of the person and juris- 
diction of the action, or of the rule that a 
party may waive objection to jurisdiction of 
his person, but that consent cannot confer 
jurisdiction of the action itself. The court 
would not have remanded that cause when 
the immediate and direct effect of making 
those citizens of New York defendants would 
be to defeat the jurisdiction of the court. 
That case, therefore, is a direct decision of 
the supreme court in support of the views 
above expressed. 

But, whatever doubt may be supposed to 
arise on this point out of the observations 
found in other cases in some degree analo- 
gous, the construction given by the supreme 
■court to the act of February 28, 1839 (5 Stat. 
321, § 1), is conclusive in support of the ju- 
risdiction of the court in such case. In Jones 
V. Andrews, 10 Wall. [77 U. S.] 327, the bill 
was filed by a citizen of Georgia, in the cir- 
■euit court of the United - States for West 
Tennessee, against citizens of Tennessee and 
a citizen of New York. The latter was not 
only a necessary party, but, in interest, he 
was the principal party to b£ affected by the 
relief sought. The circuit court dismissed 
the bill for want of jurisdiction, upon 
grounds like those urged in this ease. The 
supi"feme court reversed the decree. In the 
opinion of the court, by Mr. Justice Bradley, 
it is said: "Ihe act of February 28, 1839, 
by implication, confers jurisdiction over non- 
residents of the district where the suit is 
brought, if they voluntarily appear therein. 
The suit can proceed against them if they 
voluntarily appear, or without them if they 
are not necessary parties. * * * In this 
case, Andrews was a necessary party, and 
he was not a resident of the disti'ict, and 
was not served with process, but he did vol- 
untarily appear. * « « After this, the 
question of jurisdiction over the person was 
at an end, and the decree of the circuit court, 
dismissing the bill for want of jurisdiction, 
must be reversed." This decision meets the 
precise point raised by the defendants Front 
and Page, that, upon the face of the bill, the 
court has no jurisdiction, because some of 
the persons made defendants do not reside in 
the district of Vermont, and establishes, that, 
if the court has obtained, or shall obtain, due 
jurisdiction of their persons, the jurisdiction 
of the court cannot be 'questioned on the 



ground so objected." Some of these 'defend- 
ants have appeared and answered to the 
merits, and the other may do so, if he sees 
fit, if he has not already appeared. 

2. I come, next, to consider the case upon 
the plea of the defendant Prout. No facts 
alleged in that plea show want of jurisdic- 
tion. Undoubtedly, material and issuable 
facts averred in a plea, when the complain- 
ant sets the case down for a hearing on the 
bill and plea, are to be taken as admitted. 
The facts averred in this plea are, that cer- 
tain of the defendants are residents of the 
state in which the suit is brought; that their 
respective rights and interests in the sub- 
ject of controversy embraced in the bill are 
identical, and the same as those of the com- 
plainants, and they seek the same relief and 
decree; and they were made defendants for 
the purpose of giving this court a colorable 
and false jurisdiction; and that, in fact, 
they are complainants in said bill, and aid- 
ing in the prosecution thereof. Divesting 
these averments of what is false, and incon- 
sistent, in the terms used, with the plea 
itself, namely, that those defendants "seek 
the same relief," &c., and that those defend- 
ants "are, in fact, complainants," and giv- 
ing to these loose and inconsistent aver- 
ments their only proper meaning, the plea 
amounts to this— the defendants named have 
the same interest as the complainants, they 
wish that the relief sought may be granted, 
they are aiding in the prosecution of the 
suit, and they are made defendants for the 
purpose of giving the court jurisdiction. If, 
notwithstanding the facts stated, the court 
has jurisdiction, then it is to no useful pur- 
pose that the defendant Prout calls it, in 
the plea, false and colorable. The jurisdic- 
tion is real, if it exists. 

The defendants named are made defend- 
ants not by reason of their interests in the 
railroad company as stockholders, but by rea- 
son of their alleged official character as di- 
rectors, refusing to perform their duty by 
bringing suit to redress or prevent the wrong 
done or threatened. The plea in no wise de- 
nies such refusal, nor states any fact in 
avoidance, of the right of a stockholder to 
prosecute where those whose duty it is to 
protect the corporation and its stockholders 
refuse; and, certainly, it cannot prevent or 
defeat the right of the complainants to sue, 
if it be true that such directors refused to 
bring suit in order to drive the complain- 
ants to bring suit themselves for their own 
protection, which, however, is not averred 
in the plea. If the grounds of jurisdiction 
exist, the motives which led thereto are not 
material. This is illustrated by the removal 
of a citizen from one state to another. If 
such apparent change of residence or citizen- 
ship is apparent only, and there has been, 
in fact, no change of residence, but only a 
transfer of apparent residence, animo revert- 
endi, to give color of jurisdiction in a suit 
in the state of actual residence, it may not 
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ayall; hut, where there is an actual change 
of residence and citizenship before suit 
brought, the motive to such change is not 
material, even if it was a desire to give 
capacity to sue in the courts of the United 
States. So. also, those defendaoats. upon 
such refusal by them to prosecute, were nec- 
essarily made defendants. Without that, 
the complainants, as mere stockholders, 
could not sue at all in any court, for a cause 
of action arising out of such refusal. With 
that, the complainants have the right to 
sue in any court having jurisdiction. If 
they desired to come into the federal court, 
they had the right to do so, notwithstanding 
such recusant directors lived in Vermont; 
and they had no alternative but to make 
them defendants. Consistently with the fact 
standing undenied, that those defendants 
refused to be plaintiffs, the purpose to state 
the facts in their bill which should show 
jurisdiction in the federal court, and make 
them defendants, in order that such court 
should have jurisdiction of the action and 
of all necessary parties, is lawful and proper 
and in no wise defeats that jurisdiction; 
and, surely, the fact that the rights and in- 
terests of those defendants, as stockholders, 
are the same as the rights and interests of 
the complainants, does not affect the juris- 
diction. As already suggested, they are not 
proceeded against as stockholders, nor are 
they made parties in respect of any interest 
they have as stockholders. The other de- 
fendants, who compose the alleged foi-mer 
board of directors, have also the same rights 
and interests, as stockholders, in the Ver- 
mont Valley Railroad Company and its man- 
agement, as have the complainants, and so 
have all other stockholders in the company. 
All may not agree in their judgment of what 
is wise, best, or legal, and the interest of 
some may be overbalanced by their interest 
in other railroads, but, as stockholders of 
this company, all are, in fact, in the like 
interest. But this does not destroy the right 
of one or more of the stockholders, otherwise 
competent, to sue in the federal courts. Nor 
can the desire or wish of such other stock- 
holders tha.t the complainants may be suc- 
cessful, defeat such jurisdiction. The case 
of Dodge V. Woolsey, in the supreme court 
of the United States (IS How. [5& U. S.] 331), 
seems to me conclusive upon this aspect of 
the present ease. There, as here, the di- 
rectors refusing to sue resided in the same 
state with the other defendants. There, as 
here, those directors were of the same opin- 
ion with the complainant, that a wrong to 
the corporation had been done and was fur- 
ther threatened, and that the acts against 
which the complainant sought to protect the 
corpoiution were illegal. They, neverthe- 
less, refused to sue, and their reason for re- 
fusal was identical with that here alleged, 
and neither in that ease nor this did it ap- 
pear that their refusal was not actual, or 
that they were not sincere in their reasons 



therefor. The court. In that case, declare 
most fully the jurisdiction of the federal 
court, and show the necessity of such ju- 
risdiction, notwithstanding it was, on the, 
face of the bill, true, as is alleged in the 
plea in the present case, that the interests 
and wishes of those defendants were the 
same as the rights, interests and wishes of 
the complainant, and that such defendants 
were in full accord with the complainant, 
as a stockholder in the corporation. That 
ease shows, also, that the complainant was 
not bound to make stockholders residing in 
the state in which the suit was bi"Ought par- 
ties, and, inferentially, that a purposed, 
omission to make them parties, in order that 
the jurisdiction of the federal court might 
not be defeated, did not defeat the jurisdic- 
tion. The court say, of the right of the 
stockholder to sue in such cases: "Courts of 
equity have jurisdiction over corporations, 
at the instance of one or more of their mem- 
bers;" and of the particular case then be- 
fore them, at the instance of a single stock- 
holder, the complainant, Woolsey: "Besides, 
it was not his interest alone which would 
be affected by the result Hundreds, citi- 
zens of the state of Ohio and citizens of oth- 
er states, are concerned in the question." 
The suit being brought in Ohio, if the com- 
plainant had made such other stockholders- 
parties defendant, upon allegations adapted 
to charge them, it would not have deprived 
the court of jurisdiction. His omission to 
make them parties at all did not defeat the- 
jurisdiction; and, if it had been alleged and 
proved that the reason he did not join with 
them as complainants, was his purpose to- 
give the federal court jurisdiction, the fact 
would have been wholly immaterial, because 
he had the right to prosecute the suit him- 
self, without making them parties. So, here, 
the complainants had the right to prose- 
cute; and, if making stockholders who re- 
side in Vermont parties plaintiff with them 
would deprive them of access to the federal 
courts, they had a right to sue hy themselves 
and for that precise reason. The fact that 
all other stockholders have the same inter- 
est, no more destroys the jurisdiction than it 
did in Dodge v. Woolsey. I am, therefore, 
of the opinion that nothing alleged in the 
plea of the defendant Prout defeats the ju- 
risdiction of this court, and that such plea 
should, therefore, be held insufficient. The 
complainants are, therefore, entitled to a 
decree notwithstanding such plea. 

3. As to the motion to dismiss the bill, 
which is made by the defendant Page. So 
far as it was urged upon grounds arising on 
the face of the bill itself, what is firstly 
above suggested is a sufficient answer to the 
motion. The motion further proceeds main- 
ly upon the grounds stated in the plea of 
the defendant Prout, and these have been 
above secondly considered, and my conclu- 
sion is adverse to the motion. If the mo- 
tion be disposed of upon the proofs submit- 
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ted in support of the grounds alleged there- 
for. I am constrained to say, that those 
proofs do not satisfactorily establish such 
collusion or conspiracy or attempted fraud 
on the jurisdiction, as was claimed on the 
argument A bill ought not to toe dismissed 
on such grounds without clear proof. The 
complainants may toe remediless, when the 
directors do, in fact, refuse to sue, and such 
refusal is sincere, unless jurisdiction toe en- 
tertained. 

Besides, so far as the motion proceeds on 
the allegation of facts not appearing on the 
face of the bill, but sought to be brought to 
the attention of the court toy a defendant 
who has submitted to the jurisdiction of the 
court by answering to the merits, the motion 
ought not to be entertained. Where it ap- 
pears toy the complainant's own showing in 
his bill, that the court has no jurisdiction 
of the action, a defendant served with pro- 
cess may demur tp the bill on that ground, 
and there are precedents for a summary 
motion to dismiss the bill. In such case, 
the question arises on the record, and can 
be reviewed on an appeal or writ of error, 
bringing the record before an appellate tri- 
bunal. But, where the bill shows apparent 
jurisdiction, and a defendant desires to con- 
test the allegations, or introduce new al- 
legations in avoidance of the jurisdiction, 
it should be done by plea to the jurisdiction, 
which will bring upon the record the allega- 
tions and the finding of facts thereupon, and 
not by a collateral proceeding, forming no 
part of the record proper, and not regular- 
ly brought before the appellate tribunal by 
the appeal or writ of en-or. 

This is not inconsistent with the principle, 
that, whenever, in the progress of the cause, 
it appears that the court have no jurisdiction 
thereof, and cannot make a valid decree, the 
court will decline to act in the premises. 
The modes of judicial proceeding prescribe 
in what manner such facts must be made to 
appear by a party urging the objection. As 
to him, if he does not raise the objection 
in a proper form, but appears and answers 
to the merits, he has no cause of complaint, 
that the coui*t do not afterwards receive 
from him the suggestion in an informal and 
summary manner. The record should show 
the question by proper allegation and issue 
thereupon. No doubt, the court has power 
to protect itself against imposition and 
fraud. But, parties should place their de- 
fences on the record in a form adapted to 
show on what they rely, and in a form in 
which, on a review of the record, the ap- 
pellate court may have the proceedings be- 
fore it, without searching for collateral and 
incidental proceedings, called out-branches 
of the record. This is in conformity with 
the opinion of the supreme court in Wick- 
liffie V. Owings, 17 How. [58 TJ. S.] 47, to the 
effect, that, when the averments in the bill 
show jurisdiction, the defendant, if he wish 
to deny it, must show want of jurisdiction 
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by plea controverting those averments; and, 
also, in harmony with the opinion of the 
supreme court, in Coal Co. v. Blatchford, 
11 Wall. [78 U. S.] 172, to the same effect; 
and, in Jones v. League, 18 How. [59 TJ. S.] 
81, the court hold, that, when the facts cre- 
ating jurisdiction are disputed, the facts 
must be pleaded in abatement, and this 
must be done in the order of pleading, as at 
the common law. See, also, Wickwire v. 
State, 19 Conn. 477. 

It follows, that the motion must be denied, 
with costs. Counsel will prepare the proper 
orders, overruling the plea of the defendant 
Prout, and denying the motion of the de- 
fendant Page, in conformity with tms opin- 
ion. 

' [NOTE. On final hearing, the hill of Chase 
was dismissed, and a decree entered for Pond. 
Case No. 11,264.] 
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PONSFOBD V. JOHNSON et aL 

[2 Blatchf. 51.] i 

Circuit Court, S. D. New York. July 2, 1847. 

JIarkiage axd Divorce— Law of Domicil— Place 
WHEKE CosTRACTED— Validity — ^Adultery. 

1. As a general rule, the capacity or incapacity 
to marrv depends on the law of the place where 
the marriage is contracted, and not on the place 
of the domicil of the parties. 

2. Prior to 1826, P. was married in New York 
to.H., who, in that year, obtained from the 
court of chancery of New York a decree of di- 
vorce on account of the adultery of P. The de- 
cree dissolved the marriage, and freed each of 
the parties from the obligations of the same. 
The act under which the divorce was granted 
provided, that the party convicted of adultery 
should not marry again until the other should " 
be actually dead. In 1837, while H. was still 
living, P. and A., both then residing in New 
York, were married to each other in New Jersey, 
in due form and according to the laws of that 
state. A. then knew nothing of the divorce or 
of H., and had only heard that P. had had a wife 
who was dead, A. was married in New Jersey 
in compliance with the wishes of P., and with 
no intention on her part of evading any law of 
New York, P. died in 1845, intestate, domi- 
ciled at the time in New York. Under the laws 
of New York, A„ if his widow, was entitled to 
a share of his personal estate. The defendant 
J obtained administration in New York on P.'s 
estate, and received assets to a large amount, 
but refused to pay any portion of them to A. 
A bill filed by-A. to compel such payment having 
been demurred to on the ground that the mar- 
riage between P. and A. was void, held, that the 
decree of divorce was an absolute dissolution of 
the marriage contract as to both parties. 

3. The disability to marry imposed by the 
statute of New York attached to P., by way of 
penalty, only within that state. 

[Cited in Phillips v. Madrid, 83 Me. 207, 22 
Atl. 114.] 

4. The marriage between A. and P. in New 
Jersey was valid. 

[Cited in Van Voorhis v. Brintnall, 86 N. Y. 
27.] 

1 [Reported by Samuel Blatchford, Esq., and 
tiere reprinted by permission.] 
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5. A. was entitlea to all the rights of the law- 
ful Widow of P. under the laws of New York. 

[Cited in Com. t. Lane, 113 Mass. 465.] 

6. J. was hound to pay over to her her share 
of P.'s estate. 

7. Semble, that the validity of the New Jer- 
sey marriage would not have been affected if 
both parties had resorted to that state to evade 
the prohibitory law of New York. And clearly, 
where one party jvas innocent and ignorant of 
such purpose, the mala fides of the other could 
not impeach the marriage, if it was lawful in 
other respects. 

In equity. The plaintiff In this ease [Aman- 
da L. Ponsford] a citizen of New .Tersey, filed 
her bill against William Johnson and others, 
citizens of New York. She claimed to be the 
widow of James Ponsford, deceased, the de- 
fendant Johnson was his administrator, and the 
other defendants wei-e his next of kin. The 
facts were these: Some time prior to 1S26, 
James Ponsford was married in New York to 
one Hannah Stanton, who, in that year, ob- 
tained from the court of chancery of the state 
of New York a decree of divorce on aecoiint 
of the adultery of Ponsford. He appeared in 
the suit brought by her, and the court had full 
jurisdiction, both of the subject-matter and of 
the parties. The decree of divorce was, that 
the marriage between the parties "be and the 
same is hereby dissolved, and that each of the 
said parties be freed from the obligations, of 
the same, according to the provisions of the act 
of the legislature of the state of New York 
in such case made and provided." The act un- 
der which the divorce was decreed was enti- 
tled, "An act concerning divorces and for oth- 
er purposes," passed April 13th, 1813. The 
fourth section of the act was the only one 
particularly involved, and was as follows: "If 
it shall satisfactorily appear to the court of 
'Chancery that the defendant has been guilty 
of the adidtery charged in the bill, it shaU be 
lawful for the said court to decree that the 
marriage between the parties shaU be dissolv- 
ed, and each party freed from the obligations 
thereof, but such dissolution shall not in any 
wise afeect the legitimacy of the children there- 
of. And it shall be lawful for the complain- 
ant, after such dissolution of the marriage, to 
mai-ry again, as though the defendant was ac- 
tually dead. But it shall not be lawful for the 
defendant, who may be so convicted of adul- 
tery, to marry again until the complainant 
ShaU be actually dead." 2 Rev. Laws, 198, 
§ 4. In September, 1837, the plamtiff and 
James Ponsford were married to each other, 
both then residing in New York. The mar- 
riage, however, took place in due form in New 
Jersey, in conformity to the laws of that state. 
Prom the time of this marriage until the 
death of Ponsford, he and the plaintiff lived to- 
gether as husband and wife. The plaintiff, 
at the time of the marriage, knew nothing of 
said deci'ee of divorce, or of the suit in which 
it was obtained.- She had heard that Pons- 
ford had been married, but was informed by 
him, prior to her marriage, that his former 
wife had been dead for many years. "When 
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Ponsford proposed to the plaintiff to go to 
New Jersey to be married, he assigned to her 
as a reason that he did not wish Ms friends 
to know of his marriage, and she was married 
in New Jei-sey in compliance with his wishes, 
and not with any intention on her part of 
evading or defeating any of the laws of New 
York. The plaintiff, at the time of her own 
marriage, was not acquainted with Hannah 
Ponsford or her family, or with James Pons- 
ford's family, and heard nothing of Hannah or 
of her said marriage (except as before stated) 
until some time after her own marriage. Han- 
nah was still living when this bill was filed. 
James Ponsford died in June, 1845, intestate, 
leaving no descendant or parent, but leaving 
the plaintiff, his widow, and a sister, and 
nephews and nieces, children of deceased 
: brothers and sisters, as his next of kin. In 
j July, 1845, the defendant Johnson, who was 
the husband of one of the nieces, obtained let- 
j ters of administration on Ponsford's estate 
! from the surrogate of the city of New York, 
' where Ponsford left property, and received as- 
j sets to the amount of over $32,000. By the 
I laws of New York, where Ponsford was domi- 
; ciled at the time of his death, the plaintiff, as 
I his widow, would be entitled to one-half of 
his personal estate after the payment of his 
debts, to the whole of the residue if under 52,- 
000, and, if the residue exceeded §2,000, then 
to $2,000 in addition to the one-half. The 
bill averred that Johnson would not pay the 
plaintiff any portion of the estate of Ponsford, 
but was about to pay it to the next of kin, and 
refused to recognize the plaintiff as the wid- 
ow of Ponsford, pretendhig that she was never 
lawfullj' married to him, and that thev con?'' 
not and did not make a lawful contrad ^f 
marriage in New Jersey. The bill prayed an 
account by Johnson, the payment to the plain- 
tiff of her share of the estate, and an injunc- 
tion. 

The defendants demurred to the bill, assign- 
ing for cause that the plaintiff founded her 
daim on a pretended marriage between her 
and Ponsford, contracted while his wife Han- 
nah was in full life, and while Ponsford had 
no capacity, by the laws of New York, where 
he was then domiciled and resident, to con- 
tract any such marriage during the life of 
Hannah. 

Koyal H, Waller, for defendants. 

(1) The dissolution of the marriage of Pons- 
ford, by the decree of divorce under the stat- 
ute of New York, was not operative as to 
him. His subsequent marriage with the 
plaintiff was, therefore, void. (2) The mar- 
riage domicil in this case was not New Jer- 
sey, where the maiTiage -ceremony was per- 
formed, but New York, where the parties in- 
tended to reside. The contract of marriage 
was, in the eye of the law, made in New 
York. (3) But, if made in New Jersey, it 
was a nullity, having been made in fraud and 
evasion of the law of New York. Story, 
Confl. Laws, §§ 86, 123; Jackson v. Jackson, 
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1 Johns. 42i; InJiabltants of West Camliridge 
V. Inhabitants o£ Lexington, 1 Picli. 506. (4) 
■The plaintifiE makes her claim in this case 
^nder .the New York statute of distributions, 
2. Eev. St. 96, § 73, subfl. 3. The question of 
the disti-ibution, and consequently the ques- 
tion whether she is the widow of Ponsford, 
■must be governed by the local law of New 
York. Story, Confl. Laws, §§ 3S0, 4S1, 4S2a. 
She cannot claim in violation of the marriage 
laws of the place of distribution. Haydon v. 
•Gould, 1 Salk. 119; Hubb. Suee. 309, 310; 
-Story, Confl. Laws, §§ 18, 51, 54, 65; Doe v. 
Vardill, 5 Barn. & 0. 438, 9 Bligh, N. R. 32; 
Shelf. Mar. & Div. 126, 128. 

• William Bliss, for plaintiff. 

The divorce was an entire dissolution and 
extinction of the former marriage, as to both 
parties. The restriction imposed by the stat- 
ute on Ponsford against his marrying again 
until Hannah should be actually dead, creat- 
ed a mere personal disabUity. The statute 
was designed to act on a second marriage by 
:a defendant convicted of adultery, only when 
such marriage should be contracted in New 
York. The fourth section 'of the act concern- 
ing divorces, construed in connection with 
the act of February 7, 1788 (1 Rev. Laws, 113), 
■could operate on such second marriage only 
by way of punishment of the defendant, if he 
should enter into it. Being thus a penal 
statute, it only prohibited the re-marriage if 
it took place in New York. 

George Wood, on the same side. 

Is the plaintifiE's marriage to be regarded 
in New York as a valid marriage? For, it 
not, she cannot claim as the widow of Pons- 
ford. ' (1) The validity of the marriage is to 
be determined by the law of the place where 
it was contracted. Hubb. Succ. 330, 331; 
Dali-j-mple v. Dalrymple, 1 Hagg. Consist. 59. 
<2) Ponsford was entirely divorced by the 
■decree from his former marriage. The de- 
cree and the statute (section 4) both of them 
■declare the divorce to be perfect and entire. 
The same statute (2 Rev. Laws, 199, § 7) 
^ives to the husband, where he is complain- 
ant and obtains a divorce for the adultery of 
bis wife, the same rights in the wife's real 
^nd personal propeity "in like manner as 
-though the marriage had continued," thus 
Implying that the marriage is dissolved by a 
■decree of divorce for adultery. The only 
■cases where the lex loci contractus has not 
seemed to prevail on the question of the valid- 
ity of a second marriage after a divorce, is 
where the first marriage was not completely 
-dissolved by the divorce. Shel. Mar. & Div. 
128; Conway v. Beazley, 3 Hagg. Ecc 639. 
Marriage is a social relation, governed in part 
l3y the principles which govern contracts 
merely civil, but yet going further, and call- 
ing in other principles to regulate and deter- 
imine its character. . In this aspect, the law. of 
inarriage is a branch of the jus gentium. 
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The present ease must bie considered by the 
rules of that law. 

The objections to the validity of the plain- 
tiff's marriage are: (1) That the parties were 
bound to marry according to the law of New 
York; (2) that the personal disabUity on 
Ponsford followed him into New Jersey. (1) 
The lex loci actus governs as to the validity 
of the marriage. Story, Confl. Laws, §§ 79, 
81, 82, 86, 87, 89; Shelf. Mar. & Div. 123; 
Hubb. Succ. 330, 331, and authorities there 
collected. To this rule the only exception is. 
where the marriage violates principles of nat- 
ural moi-ality. Id. 332, 333. The American 
doctrine is, that if a person, divorced from 
his fii-st wife, is rendered by the law of the 
place of the aivorce incapable of contracting 
a second marriage, still, if he contracts mar- 
riage in another state, where the same dis- 
ability does not exist, the man-iage is valid; 
and this, although the marriage was celebrat- 
ed in a foreign state in order to evade the 
law of the place of domicil. Story, Confl. 
Laws, §§ 89, 123, 123a, 123b; 2 Kent, Comm. 
(3d Ed.) 91-93; Id. 458, 459; Putnam v. Put- 
nam, 8 Pick. 433; Inhabitants of West Cam- 
bridge V. Inhabitants of Lexington, 1 Pick. 
506; Decouche v. Savetier, 3 Johns. Ch. 190. 
If, however, the evasion can in any event af- 
fect the validity of the marriage, both par- 
ties must concur in the evasion. The eva- 
sion, if the cause of the invalidity, must be 
determined by inquiring into the motives of 
the parties. It is not an intrinsic but an ex- 
trinsic cause. In this case, the plaintifiE did 
not concur in the evasion. (2) The personal 
disability of Ponsford did not prevent his 
mariying in New Jersey. It was a mere per- 
sonal disability. If a penalty, the penal laws of 
one country cannot be taken notice of in an- 
other. They are strictly local, llius, a crim- 
inal sentence of attainder in the courts of one 
sovereign, although it creates a personal dis- 
ability to sue there, does not carry the same 
disability with the person into other coun- 
tries; and a person convicted of an infamous 
offence in one state is not thereby rendered 
incompetent as a witness in other states. 
Story, Confl. Laws, §§ 620, 621^ 

Daniel Lord, for defendants, in reply. 

The question involved in this case is one 
not covered by any decision in the United 
States, except the case of Putnam v. Putilam, 
8 Pick. 433, cited for the plaintiff, which is of 
no weight If the doctrine of that case be 
sound, a man may have an unlimited 'num- 
ber of wives. (1) Ponsford's first marriage 
was lawful and created an incapacity in him 
to marry again while it continued. The di- 
vorce under the New York statute (2 Rev. 
Laws, 198, § 4) did not relieve Ponsford from 
this incapacitj'-. The marriage was not dis- 
solved for all purposes. It was only dissolv- 
ed so far as Hannah was concerned, and the 
statute expressly empowered her to marry 
again, which she could not otherwise have 
done. The decree of divorce released the 
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<;ml obligations of tiie parties to the- first 
marriage, but it only released the civil in- 
capacity of Hannah. The policy of the stat- 
ute -was to extinguish the force of the first 
maiTiage only as to the aggrieved party. The 
statute (section 4) imposed no disability on 
Ponsford, but merely left him where it found 
him, laboring under the disability created by 
his first marriage. In this view, the provi- 
sion was not penal. The second marriage 
took place while the following provision of 
the Revised Statutes of New York was in 
force: *'No second or other subsequent mar- 
riage shall be contracted by any person dur- 
ing the lifetime of any formei husband or 
wife of such person, unless the marriage with 
such former husband or wife shall have been 
annulled or dissolved for some cause other 
than the adulteir of such person. Every 
ruarriage conti-acted in violation of the provi- 
sions of tbis section shall be absolutely void." 
2 Rev. St. 139, § o. This provision is not 
limited to the state of New York. The lan- 
guage is positive and universal, and applies 
to all marriages, wherever contracted. (2) 
The plaintiff cannot set up a claim under 
the New York statute of distribuUons, and at 
the same time set up a right under the de- 
cree of divorce in this case as the foundation 
of that claim. The evasion of the law of 
New York by the husband was direct and 
intentional, and the marriage was as much a 
violation by both the parties of the policy of 
that law as if the contract had been made in 
New York. The lex loci actus is invoked 
as governing in the case. But the plaintiff's 
right to her distributive share, as the widow 
of Ponsford, is the creation of positive law, 
and is not in the nature of a contract That 
right accrues to her, if at all, merely as an 
incident of her marriage. And, if the mar- 
riage was void, of course no incident could 
follow from it. The plaintiff is claiming 
rights that follow from a New York domicil, 
against the law of that domicil. In Haydon 
T. Gould, 1 Salk. 119 (cited in Hubb. Succ. 
309), it was decided, that where the husband 
demanded a right to himself as husband un- 
der the ecclesiastical law, he ought to prove 
himself a hu^and hy that law. 

BETTS, District Judge. This case has 
been carefully considered by the court, and 
we are prepared to pronounce judgment In it. 
The urgency of other engagements since the 
argument has not allowed us time to draw 
up at length the reasons in support of the 
decision. The court is aboiii to adjourn, and 
the judges cannot have opportunity for fur- 
ther conference previous to November; and, 
if we defer the decision to that period, a 
year's delay to the parties may be caused, 
should an appeal be taken. We shall there- 
fore order judgment to be entered for the 
plaintiff on the demurrer, only indicating the 
general grounds upon which the decision is 
placed. 
1. We consider that, as a general principle, 
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the capacity or incapacity to marry depends 
on the law of the place where the marriage- 
is contracted, and not on that of the domicil 
of the parties. This principle need not be 
assei-ted as absolute in all cases. Incest,, 
polygamy, and practices outraging the moral 
sense and the usages of civilized nations,, 
may be excepted from the rule, without im- 
pairing its justness and efficacy. 

2. We regard the decree of divorce pro- 
nounced by the court of chancery of the state- 
of New York to be, in its purport and by 
force of the statute of the state, an absolute 
dissolution of the marriage contract as to 
both parties, and that the disqualification or 
disability to marry declared by the statute,, 
attached to Ponsford, by way of penalty, only 
within the state of New York, and did not 
incapacitate him from contracting a sound- 
and valid marriage in the state of New Jer- 
sey, where the same disabUitj'- did not exist. 

3. We think that the validity of the mar- 
riage in New Jersey would not have been af- 
fected if both parties had resorted there to- 
evade the prohibitory law of New York. And 
clearly, where one party was innocent and 
ignoi-ant of such pui-pose, the mala fides of 
the other could not impeach the marriage, if 
it was lawful in all other respects. Judg- 
ment for the plaintiff. 
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PONSOT V. MAXWELL. 

[4 Blatchf. 43.] i 

Circuit Court, S. D. New York. April 21, 1S57. 

Customs Duties— Protest— Act Feb. 26, 1845. 

Under the act of February 26, 1845 (5 Stat.. 
/27), a protest "against paying 40 per cent- 
duty on rosewood furniture, befieving it should 
pay 30 per cent, as cabinet furniture,*^ cannot bo 
extended to embrace other articles, or furniture- 
of other woods, or furniture of rosewood and 
other woods combined, where such other woods 
form so large and so conspicuous a p.Trt of tlie 
furniture as to require it to be classed, in com- 
mercial transactions, by some other name than 
merely "rosewood furniture." 

This was an action [by George Ponsott 
against [Hugh Maxwell] the collector of the- 
port of New York, to recover back an alleged- 
excess of duties on sundry importations. At 
the tri?il, a verdict was rendered for the- 
plaintiff, for $1,500, subject to the opinion of 
the court as to the sufficiency of the protests. 
There were six entries. The first entry was^ 
made April 19th, 1851, and embraced "rose- 
wood and mahogany furniture," "common, 
wood furniture," "rosewood furniture," andl 
"silk and worsted goods." The protest, (an- 
nexed to the entry,) was "against paying 40- 
per cent duty on rosewood furniture, as spec- 
ified in this entry, believing it should pay 30 

1 [Reported by Hon. Samuel Blatehford, Chief 
Judge.] 
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per cent as cabinet furniture." Tlie second 
entry was made the same day, and embraced 
articles of "rosewood fumitui-e," of "rosewood 
and mahogany furniture," and of "oak furni- 
ture," The protest was "against paying 40 per 
cent on the article of rosewood furniture, spec- 
ified in the entry attached, beUeving it should 
pay 30 per cent., as cabinet furniture." The 
third entry was made May 2d, 1851, and was 
of "rosewood furniture," of "common wood fur- 
niture" and of "rosewood and common wood 
furniture." The protest was the same as in 
the last case. The fourth and fifth entries, 
made the same day, were of the same gen- 
eral character, and the protests were substan- 
tially like the others. The last entry was 
made May 3d, 1851, of "rosewood and com- 
mon wood furniture," of "rosewood furni- 
ture," of "rosewood," and of "varnish." The 
protest was in substance like the others. 

John S. McCuUoh, for plaintife. 

John McKeon, Dist Atty., for defendant 

HALI/, District Judge. These protests were 
all made in pursuance of the act of February 
26, 1845 (5 Stat 727), which requires a person 
protesting against any exaction of aUeged 
excessive or illegal duties, to make his pro- 
test in writing, and set forth "distinctly and 
specifically the grounds of objection to the 
payment thereof." In this case, the protests 
were distinct and specific, and distinctly re- 
lated to a specific article embraced in the in- 
voices and entiies to which the protests re- 
ferred. "Rosewood furniture" is a well known 
and specific term, and these protests cannot 
be extended beyond what is properly and spe- 
cifically embraced within them. 

Most clearly, they cannot be extended so as 
to embrace any other article than rosewood 
furniture; and furniture of other woods, and 
silk and worsted goods, and varnish, are 
necessarily excluded from their operation. 
Furniture of rosewood and common wood to- 
gether, or of rosewood and mahogany togeth- 
er, when the latter wood forms so large and 
so conspicuous a portion of the furniture as 
necessarily to require it to be classed, in com- 
mercial transactions, not as rosewood furni- 
ture but as rosewood and mahogany furni- 
ture, or rosewood and common wood furni- 
ture, must equally be excluded from their 
operation. 

As there is nothing from which I can de- 
termine the articles or amounts to which 
these protests, under these principles, can be 
made to apply, the plaintifEs must have judg- 
ment for the sum appearing, on these princi- 
ples, to be due to them, to be ascertained by 
adjustment at the custom-house, or as the 
parties may otherwise agree. " 

PONTIAG, The (McGINNIS v.). See Case 

No 8,801. 
POOKB (HUNT v.). See Cases Nos. 6,895 

and 6.896. 
POOL (PliEEGEE T.). See Case No. 4,860. 
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Case ISTo. 11,268- 
pooii V. McDonald et ai. 

[15 N. B. R. 560; 9 Obi. Leg. News, 322; 4 
Law & Eq. Hep. 27; 2 Cin. La^y Bui. lol.J i 

Circuit Court, N. D. Ohio. May 31, 1877. 

BAXKROPTCY— PaRTKEHSHIP— COMPllOMISE Propo- 

siTioK Submitted by Partkek— Jurisdiction 
—Prior Assignment under State Law, 

1. One member of a firm which has been ad- 
judicated bankrupt may submit a proposition of 
composition to the creditors of the iirm and his 
individual cieditors. 

2. The jurisdiction of the bankrupt court is. 
not afEected by the fact that an assignment for 
the benefit of creditors under the state law had 
been made prior to the adjudication. 

[Cited in Be Waitzfelder, Case No. 17,048.] 

[In review of the action of the district 
court of the United States for the Northern 
district of Ohio.] 

This cause came on to be heard upon the 
exceptions of Hiram Pool, a creditor of Mc- 
Donald & Co., and J. A. Saxton, to the ruling 
and judgment of the district court, in its- 
affii-manee of the proposition of composition 
made by J. A. Saxton and accepted by the 
requisite number and amount in value of the 
creditors of said bankrupt It appears in 
evidence that the firm of McDonald & Co, 
was composed of J. Ai Saxton, A. McDon- 
ald, and A. Laughlin; that the style of the- 
firm was McDonald «& Co.; that some of the- 
creditors .of said firm hold, as evidences of 
their claims, the paper of the firm, signed by 
the name of McDonald & Co.; that others, 
hold paper signed McDonald & Co., indorsed 
by J. A. Saxton; that said firm, and Saxton 
in his individual capacity, made an assign- 
ment for the equal benefit of all their credit- 
ors on or about the 15th day of October, 1875,. 
under the state law; that on the 15th day of 
February, 1876, the creditors of McDonald & 
Co. instituted proceedings in bankruptcy 
against the firm and its individual membei-s,. 
upon which said firm and its members were 
adjudicated bankrupts; that afterwards, in. 
the month of November. 1876, the said Sax- 
ton, at the urgent solicitation of his creditors, 
submitted to the creditors of the firm and 
his individual creditors >a proposition of com- 
position, as provided for in the composition 
section of the bankrupt act [of 1867 (14 Stat 
517)1. That said proposition was accepted 
and confirmed by the requisite number and 
amount as required by said statute. The 
district court afterward, upon hearing— ex- 
ceptions having been filed to the register's- 
report— approved the report of said composi- 
tion, and ordered the same to be recorded. 
[Case unreported.] 

SWAYNE, Circuit Justice. Hiram Pool 
comes into this court asking a review and re- 
versal of the proceedings and judgment of 

a [Reprinted from 15 N. B. R. 560, by permis- 
sion. 4 Law & Eq. Rep. 27, contains only a 
partial report] 
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the district court approTing of tlie composi- 
tion made by J. A. Sa:s:toii and liis creditors. 
He therefore invokes and thereby submits 
himself to the jurisdiction of the court. By 
his counsel he objects to the proceedings be- 
low, and amongst other things says that the 
proceedings were illegal, because the cred- 
itors holding the paper signed by McDonald 
•& Co. were permitted to Tote on the proposi- 
tion submitted by said Saxton. On a full re- 
view of all the authorities cited and reasons 
urged, I find nothing in the manner of the 
vote, or the qualification of the voters, that 
is liable to the slightest criticism on the ques- 
tions of law or matters of fact. I find that, 
•out of a total of two hundred and eighty- 
seven firm creditors, two hundred and sev- 
enty-nine voted for and afterwards signed 
the resolution accepting the composition; 
that out of a total of fifty-six creditors hav- 
ing the indorsement of J. A. Saxton, as 
aforesaid, fifty-one signed a resolution ac- 
cepting the composition, one creditor voting 
in the negative, and the other four not vot- 
ing. The proceeding below is further ob- 
jected to and claimed to be fatally defective 
for the reason that under section — of the 
banki-upt act the proposition could not be 
made by J. A. S., but could only be made by 
the firm. This is purely a statutory ques- 
tion; the word "debtor" therein cannot be 
held to be merely applicable to the firm, but, 
in the liberal construction which should be 
given to it, should be intei-preted'to mean 
any one or more of the debtors; all the anal- 
ogies of the law are against any such narrow 
interpretation. If judgment is rendered 
against numerous parties, there is no diffi- 
culty in one or more of them proceeding in er- 
ror to review the same— the case at bar is 
much stronger in favor of the right of each 
debtor for himself to submit a proposition of 
-composition. It is difficult to see how any 
creditor could be injured thereby. They 
have still all their rights of accepting or re- 
jecting the proposition, and they are the sole 
and proper judges as to what is to their best 
Interests, 

The other debtors are not here objecting; 
then can Hiram Tool vicaiiously make this 
objection for the other debtoi-s? Clearly, he 
could not. He has no locus standi in this 
■court for any such purpose. Another fact 
has not escaped me in looking over the files 
m the ease; that Mr. Pool did not attend the 
-composition meeting, and did not appear in 
the proceedings in the district court where 
others mad(; objection, and who have, since 
the decision below, retired from the contest 
It is veiy doubtful whether this present con- 
testant could stand by and look over the 
battle-field and witness the contest carried 
on by others, taking no part therein, and 
thereafter make himself a party to the pro- 
ceedings, so as to entitle him to be heard in 
his objections; but, waiving that, I find and 
hold that the proceedings were in every re- 
spect, from their inception to their close. 
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strictly and technically correct, and above 
and beyond the most captious criticism. 

Another objection to the order of the court 
below is that there was an insurmountable 
barrier to the confirmation of the proposition 
on account of the state assignment and vest- 
ed rights of the creditors thereunder. It 
would be a curious limitation of our power 
as a bankrupt court, if we should be com- 
peUed to abdicate our authority on the fact 
being brought to our knowledge that the 
bankrupts, or either of them, had, previous 
to adjudication in this court, made assign- 
ments of their property, under the state law 
Such a fact would have no more control or 
effect upon our jurisdiction than any other 
act or transaction of the bankrupts with 
their propeity. There is no magic in the 
mere name of state assignment It cannot 
annul the bankrupt act nor intei-fere with 
our jurisdiction and power under it and we 
dispose of the question before us as if no 
such assignment had ever been made. 

We make no order in reference to the 
property in assignment, though it is evident 
that certain results do inevitably follow as 
the consequences of approving this composi- 
tion. By Its approval and confirmation Mc- 
Donald & Co. and James A. Saxton are dis- 
charged and fully released from all their in- 
debtedness as fully and completely as though 
they had received a certificate of discharge in 
bankniptcy. The state assignment it has 
been said, has conveyed certain rights in 
property to the assignees, but the assignees 
could only hold and take such property In 
trust for the creditors, and on well-recog- 
nized elementai-y principles controlling 
trusts, when the reason for the trust has 
ceased, the property is relegated to the orig- 
inal assignor. So that, in this case, it fol- 
lows, as a legal and logical sequence that 
the creditors of Saxton and McDonald & Co 
having been satisfied by this composition, 
there Is nothing, so far as their debts are 
concerned, for either trustee or cestui que 
trust to hold or control any property as- 
signed for the benefit of creditors who no 
longer sustain any such relation to the as- 
signors. This composition annuls the debt 
or claim of the said Pool and others whose 
names appear upon the statements of cred- 
itors furnished by the debtors. We dis- 
charge the bankrupts from their liabilities 
We have done what is clearly within the 
scope of our authority, and there can be no 
doubt in any legal mind of the effect and con- 
sequences that follow in the wake of our de- 
cision. If any creditors had received or ob- 
tained any money or dividend out of the as- 
signed property before the acceptance and 
approval of the composition, we would have 
had no power or disposition to disturb them 
in that possession, but as the bankrupts are 
now discharged and the claims against them 
satisfied, by virtue of this composition, the 
creditors have no right or claim to any of 
the property remaining undisposed of or 
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money or assets now in tlie hands of tbe 
state assignees. 

We liave looked carefully througli the tes- 
timony and find an almost unanimous vote 
of all classes of creditors iu favor of the com- 
position. We would readily conclude that 
this array of creditors judged rightly as to 
their best interests in casting their votes, 
and it would require a very strong showing 
to induce us to reverse the judgment of men 
who act deliberately and with a better 
knowledge of the circumstances than stran- 
gers to the transaction could have, but we 
find, in looking into the facts, that the com- 
position was one most eminentiy fit and 
proper to be accepted by the creditors, and 
have no hesitation in pronouncing it for the 
best interests of all concerned. The judg- 
ment of the district court is affirmed. 
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POOL V. WELSH, 

[Gilp. 193.] 1 

District Court, E. D. Pennsylvania. Dec. 31, 

1S30. 

SbAMEN — DlSOHAHGE IN FOREIGN PORT — THKEE 

Months' Wages — Libel by Seaman— Act 
Feb. 28, 1803— Patment to Coksol. 

1. The payment of three months' wages, under 
the act of Im February. 1S03 [2 Stat^S], is 
confined to eases of the voluutaiy discharge of 
eeamen in a foreign port. 

[Cited in The Dawn, Case No. 3,665.] 

2. When a vovage is broken up without neces- 
sity in a foreign port, and the seamen are dis- 
charged, without payment to the consul of ft e 
three months' wages required by the act of 28tii 
February, 1803, the court will, on a libel of the 
seamen, compel the owner to pay the three 
months' wages, t^^o thirds to the seamen, and 
the other third for the use of the United States. 

[Cited in The Dawn, Case No. 3,665.] 
[Cited in Wilson v. Borstel, 73 Me. 275.] 

3. It may be dtubted, however, whether the 
intention of congress was to require or permit 
the payment to be made, elsewhere than to the 
consul at the port of discharge. 



On the ISth June, 1829, the libellant [Jo- 
seph Poolj shipped at Philadelphia as a sea- 
man on board the brig Juniata, bound to Ant- 
werp and thence to Cadiz, his wages being 
fourteen dollars a month. On the 4th August, 
the vessel, having left Antwerp, encountered a 
gale by which she was driven ashore, near 
Flushing. WhUe lying there, the mainmast 
was cut away, and the vessel continued for 
some days embedded in the sand. A survey 
was made by two captains of American ves- 
sels then at Flushing, who decided that "the 
expense of getthig her off, and the necessary 
repairing, would amount to more than the 
value of the vessel after being so repaired." 
On the 15th August, she was, however, got off, 
and proceeded to Antwerp, a distance of sev- 
enty miles, wha-e she arrived on the 17th. 
After a fresh examination, the captain deter- 

i[Reported by Henry D. Gilpin, Esq.] 
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mined to abandon the voyage on account of 
the state of the vessel, although no new sur- 
vey appears to have been made. He informed 
the saUors of this determination, and advised 
them to ship on board of another vessel. The 
American consul also offered to provide pas- 
sages for them to the United States, in Ameri- 
can vessels, they doing duty on board of 
them. This was not accepted by the libel- 
lant, and some of the rest of the crew, who 
demanded the two months' pay allowed by 
law on the discharge of an American seaman 
in a foreign port. On the refusal of such 
payment, and the sale of the hull and spars 
of the vessel in their damaged state, which 
occurred soon after, the libellant returned by 
way of England to the United States. On 
the 19tii March, 1830, the libel of the libellant 
was filed, claiming from the respondent 
[John Welsh], as owner of the brig, three- 
months' wages, two thirds thereof to be paid 
to himself, and the other third to remain for 
the use of the United States. The answer 
of the respondent denied his liability, on the 
ground that the discharge of the libellajit 
at Antwerp was not voluntary, but resulted 
from unavoidable necessity, the brig not be- 
ing in a capacity to perfoi-m the residue of 
her voyage. On the 31st December, 1S30, the 
case came on to be heard before Judge HOP- 
KINSON. Evidence was offered by the re- 
spondent to prove that the vessel was so 
much injured as to be unworthy of repair,, 
and that the voyage was abandoned from ne- 
cessity. The libellant on the other hand, 
produced testimony to show that, in fact, the 
injury by reason of her running ashore, might 
have been repaired, at comparatively small 
expense, on her return to Antwerp; and that,, 
therefore, the abandonment of the voyage, 
and discharge of the crew, were not absolute- 
ly necessary, 

Mr. Broom, for libellant 

The claim of the libellant is founded on tiie 
third section of the act of 2Sth February ,- 
1803, which provides, that whenever a vessel 
belonging to a citizen of the United States, is; 
sold in a foreign country, and her company 
discharged, or when a seaman who is a citi- 
zen of the United States, is discharged with 
his own consent in a foreign country, the 
master must exhibit to the consul the certi- 
fied list of his ship's company, and pay to the 
consul for every seaman designated on the 
I list as a citizen of the United States, and so- 
discharged, three months* pay above his wa- 
I ges due, two thirds of which the consul is- 
to pay to the seaman on his engagement on 
board of any vessel to return to the United 
States, and the other third he is to retain; 
for the fund for the maintenance of desti- 
tute American seamen. It is not denied that 
the libellant was discharged, and no Uiree- 
months' wages paid. Does the respondent 
establish a sufficient legal reason for their not 
I being paid? If the necessity of the discharge 
1 can ever afford one, it must at all events be 
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necessity of the most urgent kind; not sueli 
as -n'ill enable a merchant desirous of chan- 
ging his voyage, to get rid of his seamen 
without expense. He must have no oijtion. 
His vessel must be a wreck. If he can re- 
pair her he must do so; or if he does not 
choose, he must provide for his seamen, who 
are thrown ashore destitute, by a contrarj" 
determmation. If he is bound, as he vm- 
cloubtedly is, when his vessel is damaged, to 
send on the cargo to its place of destination; 
so is he bound to provide, in the manner the 
law has pointed out, for the future welfare 
of his crew, with whom his contract has 
been suddenly broken. But does the law ad- 
mit even the absolute necessity of abandon- 
ing the voyage, to be a ground, for dischar- 
ging the seamen without any future provi- 
sion? A previous section seems to desiscuate 
■the only circumstances under which a cap- 
tain is allowed to leave a seaman, without 
-such provision, in a foreign country, and they 
are when he dies, absconds, or is forcibly im- 
pressed into other service. It does not in- 
•clude the abandonment of the voyage, even 
when caused by necessity, because it was in- 
tended that a provision for such an event 
should always be made. The owner is to 
calculate for it exactly as for the other ex- 
penses of his voyage; it is as much part of 
them as are the wages stated in the shipping 
articles. It is not to be regarded as a pen- 
alty for a default but a contribution inci- 
dent to navigation. It may be further ob- 
served, that although the act of congress de- 
•clares that the three months' wages shall be 
paid by the master, and to the consul, yet, 
that if they are not so paid, and the master 
has returned, they may be recovered here 
from the owner, or they will be entirely lost, 
and the law violated with impunity. 2 Story's 
Laws, S^3, SS4; Abb. Shipp. 146, 240; Emer- 
son V. Howland CCase No. 4,441]; Spurr v. 
Pearson [Id. 13,268]; Ome v. Townsend [Id. 
10,5S3]; Kimball v. Tucker, 10 Mass. 102; 
Reid V. Darby, 10 East, 143; Sheriff v. Potts 
5 Esp. 96. 



to be made to the consul, not to the seaman. 
It is part of a general system by which funds 
are provided abroad for destitute seamen. If 
the master neglected his duty, it was the 
fault of the consul, who could have compelled 
its performance on the spot If the master 
and the consul both omitted to comply with, 
or enforce the law, the owner here, who did 
not cause, and could not prevent such omis- 
sion, is not to be punished. 3. It never was 
intended to apply to a case Uke this. The 
law regards only cases of voluntary dis- 
charge; this was involuntary, owing to the 
inability of the vessel to perform the voy- 
age. Two events are provided for, the sale 
of an American vessel in a foreign port, and 
the discharge abroad of an American seaman 
with his own consent; in these cases, and in 
these only, the law interposes to protect the 
seaman from his own imprudence. To ex- 
act additional sums of money from an Ameri- 
can merchant who had already lost his ves- 
sel by shipwreck, never was contemplated; 
to make him pay additional wages, when all 
his freight, the mother of wages, was lost 
never was intended. Now the evidence is 
conclusive, to show that this was not "a sale 
of the vessel," for she had become a mere 
wreck; nor was it a discharge of the libel- 
lant "with his own consent" for he refused 
the terms offered by the master and consul. 
It was in fact a termination of the contract 
by sheer and absolute necessity; by an act 
of Providence, which no human prudence 
could foresee or prevent Abb. Shipp. 444; 
The Sai'atoga [Case No. 12,355]; U. S. v. 
Mitchell [Id. 15,791]; Ogden v. Orr, 12 Johns. 
143; Van Beuren v. Wilson, 9 Cow. 158; Ham- 
ilton V. Mendes, 2 Buitows, 1198, 1209. 



Mr. Grinnell, for respondent. 
When this libellant was discharged, the 
■captain and the consul took every means to 
procure for him a speedy return to his own 
country. His discharge was the result of a 
misfortune, not of any unjust or unkind act. 
He has arrived safely here. Is the owner of 
the vessel, who has already lost so much, to 
pay this additional charge, namely, forty- 
two dollars for every seaman, whom nothing 
but shipwreck, the act of God, prevented liim 
from longer protecting? If so, the provision 
<^t the law must be unquestionable. But it 
/ti not. 1. It does not extend to the owner, 
»iut is confined to the master; the payment 
la to be made by him, and properly so, for 
he is the person who discharges the seamen, 
his is the act which makes the payment nec- 
essary, it is one over which the owner has no 
control. 2. It provides that the payment is 



HOPKINSON, Disti-ict Judge. By the third 
section of the act of congress of 2Sth Febru- 
ary, 1803 (2 Story's Laws, 883 [2 Stat 203]), it ■ 
Is enacted "that whenever a ship or vessel be- 
longing to a citizen of the United States shall 
be sold in a foreign country, and her com- 
pany discharged; or when a seaman or mari- 
ner, a citizen of the United States, shall, with 
his own consent be discharged in a foreign 
eoimtry, it shall be the duty of the master to 
produce to the consul, the list of the ship's com- 
pany," and "to pay to such consul, for every 
seaman three months' pay over and above the 
wages which may bedue him ; two thirds there- 
of to be paid by such consul to each seaman or 
mariner so discharged, upon his engagement on 
board of any vessel to return to the United 
States, and the other remaining third to be re- 
tained to create the fund" therein named. 
The object and policy of this enactment seems 
to be, not only to provide the means of the 
return of every American seaman to the 
United States, but to induce him to return, by 
making his engagement on board of a vessel 
to return to the United States, a condition 
upon which he is to receive his two thirds of 
the three months' wages paid to the consul. 
By the plain terms of the law, too, this money 
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is to be paid by the master to the consul in tJie 
-foreign port, who is made the trustee or agent 
of the United States, as to one third part of 
•the amount paid to him, and of the seaman 
as to the other two thirds; and it is his duty 
to account to each of these parties for their 
respective proportions. It is also to he oh- 
served, that the part reserved for the United 
States is appropriated, by the act, to the "pur- 
pose of creating a fund for the payment of the 
.passages of seamen or mariners, citizens of 
-the United States, who may be desirous of 
.returning to the United States, and for the 
^maintenance of American seamen who may 
be destitute, and may be in a foreign port." 
T?he act further directs, that the suras thus re- 
tained for this fund, shaJl be accounted for 
.with the treasury every sis months. Thus it 
■would seem, that not only the terms of the 
.law, but the objects to be attained by it, to 
wit, the return of American seamen to their- 
country, and their maintenance when found 
destitute in a foreign port, all require that 
this money shall be paid to the consul in the 
foreign port, where the seaman is discharged, 
and that no other payment or obligation to 
pay is recognised or created by the act 

I confess that this would be my opinion if 
the question came up in this ca^e for the first 
time, and of course I should consider that no 
recovery of this additional sum could be had, 
either from the master or the owner of a ves- 
sel here. The court would make itself a 
volunteer unauthorised trustee of a public 
fund, without any legal direction for the dis- 
position of it The case of Emerson v. How- 
land [supra], reported and recognised in Judge 
Story's edition of Abbott on Shipping, (page 
146,) has been cited to prove the right of re- 
■eovery here from the owners of the vessel. 
It was a suit in the admu-alty against the 
-owners of a ship for subtraction of wages. 
The facts were that the seaman was shipped 
at Norfolk onavoyage to Liverpool, and thence 
to one or more ports in Europe, and back to 
the United States. She arrived at Liverpool, 
and sailed for Archangel, and while on that 
voyage was captured by a Danish cutter. 
"The ship was finally restored; but ten days 
"before the restoration, the captain discharged 
all his crew, imder the pretence that they re- 
fused to remain any longer, and either had 
deserted or hitended to desert. The ship did 
mot pursue her voyage to Archangel, under the 
pretence that a suitable crew could not be 
obtained. She took in a cargo and went to 
Ireland, and thence to Liverpool, and from 
tthence returneil to the United States. The 
libellant received his discharge with the rest 
of the crew in Denmark, and the captain gave 
liim ta due bill for the amount of his wages 
up to that time. The claim was for wages to 
Ihe time of the actual return of the ship to 
the United States, which was the termination 
of -the voyage desci-ibed in the articles. On 
the other side it was contended that the sea- 
man was entitled to wages only to the time 
^f .his discharge. By this statement of the 
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ease, it appears that no question under the act 
of congress of 28th February, 1803, was in- 
volved in it Nothing was demanded under 
that act; the circumstances did not bring it 
within the act It does not appear that the 
seaman was discharged by his own consent. 
It is said that the captain discharged the crew 
undo: the pretence that they would desert. 
The expression implies that this was not the 
real cause, and without it there is no pretence 
of any consent on the part of the seamen to 
their discharge. This charge of insubordina- 
tion, at least so far as it concerned the libel- 
lant was repudiated by the certificate given 
by the captain at the time of his discliarge, in 
which he speaks with approbation of his eon- 
duct and states that he has been captured, 
and was under the necessity of discharging 
him. This necessity in the common under- 
standing of the langyage, would be referred 
to the capture, and not to any menace of de- 
sertion on the part of the seaman. In this 
respect, therefore, that case did not faU under 
the provisions of the act of congr^s; nor did 
the claim of the libellant so consider it The 
three months' additional wages were not de- 
manded, but only what was considered to be 
due under, and by virtue of the contract to 
wit full wages to the end of the voyage. 

On the conclusion of the argument by the 
counsel of the parties. Judge Story, before he 
decided the case, which he reserved for further 
consideration, thi-ew out this observation; 
"In future, where seamen are discharged in 
a foreign port, I shall decree against the 
owners the whole of the three months' wages, 
authorised and required to be paid by the 
statute of 28th Februai-y, 1803. The practice 
has heretofore been to, allow only the two 
months' wages which belong to the mariner. 
But the owner ought not to be in a better 
situation than if he had complied with the 
terms of the law; and it is the duty of the 
court to see that it is enforced. The addition- 
al month's wages will not however, be paid 
over to the mariner, but retained in the regis- 
try for the use of the United States, to be ap- 
plied according to the regulations of the stat- 
ute." There is certainly not the cautious dis- 
crimination in the terms of this declaration, 
struck ofe in the com-se of a trial, which char- 
acterises the deliberate opinions of this learn- 
ed judge. He says, "whenever a seaman is 
discharged In a foreign port," he will give the 
additional three months' wages, two of them 
to the seaman, and the third to the United 
States. But assuredly he would inqmre 
whether the discharge is such a one as is ex- 
pressly described in the act of congress; that 
is, "with the consent of the seaman." He 
would not as his language imports, in eveiy 
case of a discharge in a foreign port, without 
inquiry for what cause it was done, apply the 
remedy of the act of congress, which is given 
only to a discharge of a specified description, 
leaving the seaman to his ordinary rights and 
remedies for a discharge of another descrip- 
tion. The judge says, that in a future case he 
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would so decree; but no such decree appears 
to have been made by him, unless it may be 
found in the manuscript case in the Massachu- 
setts circuit com-t, refen-ed to in Abbott on 
Shipping, but not reported. In a note to his- 
last edition of that work (page 443,) the judge 
again repeats his opinion, or declaration, made 
in the case of Emerson v. Howland [supra]. He 
adds; "But it has been decided that a seaman 
cannot recover, in a suit at common law, the 
whole or any part;" and he cites the caseof Og- 
den V. Orr, 12 Johns. 143. Before I turn to that 
ease I will remark, that I presume there can 
be no difference between the duty of a common 
law and an admiralty court, in the constnie- 
tion of an act of congress. The object of both, 
courts must be the same, to understand the 
law truly, as it was intended by the legis- 
lature, and to execute it according to that un- 
derstanding. The case of Ogden v. Orr, in the 
supreme court of New York, wa.s an action of 
assumpsit, for wages claimed by the plaintiff, 
as a seaman, and also for a breach of the 
shipping articles. The plaintiff had been dis- 
charged from the ship -at Lisbon, and his 
demand was founded on the act of eongi-ess 
we have referred to. The plaintiff had left 
the vessel voluntai-ily, and with the master's 
consent, and had received his wages to the 
time of his discharge. The inferior court had 
given judgment for the plaintiff; but the su- 
preme com-t thought there was an error in 
the construction of the act of congress. After 
reciting the statute, the court proceeds; "As- 
suming that the plaintiff below was dischar- 
ged with his own consent, the question is, 
whether he can maintain an action for his two 
thirds of the three months' wages required, 
in such cases, to be paid by the master. The 
act directs it to be paid to the consul; it 
creates no obligation on the master to pay it 
to the seaman; and the policy of the law 
seems to have been, that the money shall pass 
through the hands of the consul, who is made, 
in some measure, the guardian of American 
seamen in foreign parts, for the purpose of 
protecting their rights, and relieving then: 
wants. This three months' pay was intended 
as a kind of penalty, and to create a fund for 
a benevolent purpose. It is likewise taking 
from the consul a commission to which he is 
entitled by the act Besides, this is a suit 
against the owner, and not against the master 
of tie vessel." This judgment of the su- 
preme court of New jtork was rendered in 
.[anuary, 1815; the dictum of Judge Story j 
was delivered in ilay, 1816. It is probable \ 
that the case of Ogden v. Orr was not then j 
known to the circuit court of Massachusetts. | 
It does not appear to have been noticed either j 
by the counsel or the court; and the volume 
containing it was not published until some ! 
time in 1816. 

With these views of the subject it would i 
be my duty to dismiss this libel, if the ease i 
did not present itself to the court under the j 
protection of a judge who is entitled to high 
respect from eveiy court, and especially upon I 
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a question of the description of that now 
xmder consideration. I am always unwilling 
to disturb such opinions, although they do not 
come in the shape or with the authority of 
judicial judgments. It is vay desirable that 
an uniformity of decision, particularly on the 
construction of acts of congress, should prevail 
in the courts of the United States; and to- 
this object I would yield much of my own 
opinions. If the dictum of Judge Story may- 
be thought to have been hastily thrown out, 
yet we find he holds to it in the notes in his 
edition of Abbott on Shipping, already cited, 
(pages 145, 443.) I cannot but hesitate to- 
oppose myself, without a more deliberate ex- 
amination of the question, to this learned and; 
enlightened judge, and therefore have re- 
luctantly determined to sustain this suit; but,, 
at tlie same time, I shall not hold myself to be 
bound by this decree, if at any future time, 
on a more full argument, or by my own more 
mature deliberation, I shall find my own im- 
pressions of the law to become deeper and 
stronger. As to the facts of the ease, it is 
clear to me that no such necessity existed for 
breaking up the voyage and discharging the 
crew, as will take from it the character of 
voluntary discharge. The vessel was not 
greatly damaged by going on shore; or, cer- 
tainly not so much so but that she might have 
readily been put in a condition to proceed on. 
her voyage. 

Decree: That the three months' wages be 
paid by the respondent; two thirds thereof to 
be paid to the libellant, Joseph Pool, and one 
tliird for the use of the United States, with 
costs. 
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POOLE et al. v. NIXON et al. 

[9 Pet. Append. 770.] i 

Circuit Court, E. D. Pennsylvania. Oct Terra, 
1834. 

Equity Pkactice— Bill of Review— Whejt Al- 
lowed — Apfidavits — Newly Discovered Evi- 
DESCE— New Mattek— Is Whose Pavoh— Re- 
nsARiNG — Pendixg Appeal — Reveksisg De- 
cree OF Supreme Court. 

[1. Bills of review are an anomalv in the sys- 
tem of jurisprudence prevailing in Enyrlaiid and 
the United States. Cognizance of them rests 
entirely on Lord Bacon's order by which they 
were first allowed, and the practice founded 
thereon. They are not favored, and the party 
applying for leave to file such a biU must not 
only perform, or give security for the perform- 
ance of, the decree soufiht to be enjoined, but 
must support his application with a strong af- 
fidavit, showing that the new matter upon which 
the review is sought was not known to the party 
or his solicitor, and could not have been ascer- 
tained, at the time of the original decree.] 

[2. The common aflldavit to original bills can- 
not he received in such a case, but the affida- 
vits must contain the averment not only of the 
party, but of all other persons whose negligence 
may he imputable to him, that they could not 
possibly have secured the evidence claimed to be 
new at the hearing or before the decree.] 

1 [Reported by Richard Peters, Jr., Esq.] 
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[3. One J. petitioned for leave to file a bill of 
review claiming to have new evidence upon a 
question of pedigree, which was the decisive 
question in the original suit, which evidence 
would suffice to alter such decree. It appeared 
that the facts upon such question which tlie new 
evidence tended to prove were all withm the 
knowledge of the petitioner long before the r^- 
dition of the decree; that the most trustworthy 
evidence of such facts was accessible to the peti- 
tioner in the parish registers in England, where 
It should and could have been found, and that 
the new evidence consisted of memoranda and 
family records of a deceased person, confirma- 
•tory of the evidence of such registers^ which 
memoranda and records were also insufficient, 
of themselves, to prove all the facts necessary 
to establish tlie petitioner's claim, Edd, that 
no case was made out for a bill of review.] 

[4. An entirely new title, in a new party, 
claiming adversely to all the original parties to 
a suit in which a title was established, cannot 
be considered newly-discovered matter, for the 
purpose of opening the decree in such suit by a 
bill of review.] 

[5. A bill of review lies only in favor of a party 
or privy to the original suit, or of one who is 
aggrieved by the decree. Accordingly, where a 
decree had been rendered in favor of- one W., 
as devisee of M.', upon a finding that he was the 
heir of H., litU that one 3., not a party to the 
original suit, who claimed to be the true heir of 
M., and so entitled to the devise, was not en- 
titled to file a bill of review.] 

[6. A court of equity has no power to order a 
rehearing of a cause after the close of the term 
at which a final decree therein is rendered, but 
thereafter new parties and new matter can be 
introduced, as a ground for a prayer for revi- 
sion and reversal of the decree, only by a bill 
of review.] 

[7. A circuit court of the United States has 
cognizance of a bill of review, after an appeal to 
the supreme court from the decree sought to be 
reviewed, if it is brought on newly-discovered 
evidence of facts, though not if it is for error 
apparent in the body of the decree, and may per- 
mit such a bill to be filed as an amendment by 
adding new matter and parties to the original 
record.] 

[8. Whether, on such a bill filed, the circuit 
court can reverse, for error in fact, a decree af- 
firmed by the supreme court, quaere.] 

On a motion for leave to file a bill of re- 
view. 

BAIrDTVIN, Circuit Justice. To the April 
term of tliis court, in 1828, a suit in equity 
was brought by Samuel Packer against Hen- 
ry Nixon, executor of the last will of Mat- 
thias Aspden, to recover the balance of the 
estate remaining in his hands unadminis- 
tered; in the progress of the suit, other par- 
ties were added as complainants, among 
whom was John Aspden of Lancashire, Eng- 
land. He claimed as heir at law to the tes- 
tator, by descent from William Aspden, 
•whom he alleged to be the eldest uncle of the 
testator. On a reference to the master, he 
reported the said John Aspden to be the 
heir at law; which report, on exceptions 
taken, was confirmed by this court in May, 
1832. In December, 1833, the cause came 
on to a final hearing, when a final decree 
was pronounced in favor of. John Aspden, 
and the bill was dismissed as to all the oth- 
er complainants; from this decree an appeal 
19FED.CAS. — 63 
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was taken to the supreme court at January 
term, last, which is now depending. On the 
17th June, last, Jennet Jones, and Thomas 
Poole and Mai-y, his wife, filed their petition, 
setting forth that the said Jennet and Mary 
are the heirs at law of the testator, by lin- 
eal descent from John Aspden, the eldest 
uncle of the testator, and as such pray to 
be made parties to the original suit. They 
also ask leave* to file their supplemental bill, 
and bill of review to reverse the decree so 
far as it declares John Aspden of Lancashire to 
be the heir at law of the testator, and directs 
the executor to pay him the balance of the 
estate. This is an application to the dis- 
cretion of the court to allow an amendment, 
introducing new parties and new matter into 
a suit closed by a final decree on its merits; 
and, if the amendment is allowed, to revise 
and reconsider the decree as it may be af- 
fected by evidence oflEered by the new par- 
ties. If the amendment is refused, the pe- 
titioners are precluded from the benefit of a 
bill of review, however much the decree 
may affect their rights; on the other hand, 
if it is once allowed, the respondents must 
plead, demur, or answer to the new matter 
as if it Tvere set out in an original bill (Dex- 
ter V. Arnold [Case No. 3,856]; 1 Vern. 418; 
]Mitf. Eq. PI. 236; 2 Madd. 543), or disprove 
it (Beames, Eq. PI. 314). 

The preliminary question, -whether the bill 
shall be filed, is therefore an important one 
in all cases, and in some the only one; for 
the new matter may be of the most conclu- 
sive efCect, if once it is introduced into the 
cause, and its truth admitted or made out in 
proof. In this case it is especially impor- 
,tant to examine it in all its bearings, as 
well from the novelty of such applications in 
the courts of the United States, as the pecul- 
iar situations of the parties, and the cause 
which it is sought by the bill now offered to 
review and re-examine on its merits; and as 
they involve principles highly interesting to 
suitors, the profession, and tlie public, with- 
out taking into consideration the magnitude 
of the sum in controversy. 

Bills of review in courts of equity are an 
anomaly in the system of jurisprudence 
which prevails in England and this country; 
no principle is better settled, or of more 
universal application, than that no court can 
reverse or annul its own decrees or judg- 
ment for errors in law or fact, after the 
term in which they are rendered, unless they 
have been entered by mistake of the clerk. 
Medford v. Dorsey [Case No. 9,389]; The 
Palmyra, 12 Wheat. [25 U. S.] 10; [Cameron 
V. M'koberts] 3 Wheat. [IG U. S.] 591. The 
supreme court of the United States cannot 
revei-se its own decisions [Martin v. Hun- 
ter] 1 Wheat [14 U. S.] 355. They are con- 
clusive on the rights of the parties. Same 
point [Cohens v. Virginia] 6 Wheat. [19 U. 
S.] 387. And so are the judgments of in- 
ferior courts while they remain unreversed. 
Couiis of common law can reverse their 
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judgments only in one case. A ivrit of er- 
ror coram vobis lies on an error in fact; but 
for an error in law they cannot reverse their 
o-«'n proceedings, nor can they grant a new 
trial on newly-discorered evidence after final 
judgment A coui-t of equity cannot re- 
verse their decree, or rehear the cause, after 
a final decree enrolled; till then it is open for 
both pui-poses, but after that is done it is as 
a final judgment at law. Such was the rule 
in equity as late as 15 Jac I., when a bill 
of review for a new matter was refused. 
Gary, R. 30. The law considers the record 
of a cause to be in the breast of the judges 
while the court is in session; they may alter 
or amend any entry of their proceedings dur- 
ing tlie term; but when they have made a 
record pf their acts, and the term is closed, 
they become adjudicated matters, which 
give to the parties rights that cannot be 
taken from them, otherwise than by the 
powei-s of an appellate court Judgments 
at common law are reviewed on, writ of er- 
ror as to matters of law; on, matters of fact 
they cannot be revised by the court of error; 
this is not only a rule of the common law, 
but an espress provision of the twenty-sec- 
ond section of the judiciary act, and of tho 
seventh amendment of the constitution. 

The question before the appellate court is, 
was the judgment correct; not the grounds 
on which the judgment professed to proceed. 
[M'Clung V. Silliman] 6 Wheat [19 U. S.] 
COS; 4 Dow, P. O. 143. Final decrees in eq- 
uity may be examined on appeal, both as to 
matters of law and fact; the appellate court 
gives such a decree as the circuit court 
ought to have given on the whole case. Jud. 
Act § 24 [1 Stat. 85]. But bills of review 
differ from writs of eiTor and appeals; the 
former being by the court which rendei-s the 
decree, the latter by a superior tribunal. 
Under an appellate authority, conferred by 
statute or sanctioned by usage, defining the 
eases in which it can be exercised, if no 
power is given to any court to revise the pro- 
ceedings of another, they become final and 
conclusive as to all matters adjudicated by 
them, whether in law, equity, or admiralty. 
No act of parliament has given to any court, 
the power of taking cognizance of appeals 
from courts of equity, and none had assumed 
it before 1620, 1621. Up to 13 Jac. I., there 
was no pi'ecedent of even a prohibition to a 
court of equity in a county palatine. 1 
Rolle, 246, 331. The first that issued was 
during the Protectorate, in 1651. 1 Rolle, 
Abr. 318. Nor to the stannaiy court in the 
duchy of Cornwall; an appeal lay only to 
the Prince of Wales, and, if there was no 
prince, then to the king in council. 1 Rolle. 
Abr. 246; 3 Bulst. 116. About this time the 
court of king's bench claimed the power of 
issuing writs of prohibition to the chancellor 
to prevent him from making a decree in 
mattei-s cognizable at common law, or from 
interfering with the judgments of the courts 
•of common law, for which Lord Coke gave 
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this reason: "That the rules and judgments 
of courts of equity are as binding as the 
laws of the Medes and Persians, not to be 
altered, upon which no writ of error lies; 
they therefore ought to be prohibited before 
judgment or the party has no remedy" (2 
Bulst. 197, 215; Cro. Jac. 335, 336), except 
by petition to the king (3 Bulst 118), who 
might refer tlie matter to the judges, to re- 
verse the decree if they should think it 
ought to be (4 Inst 85, 86; 42, 43 Eliz.; 
3 Bulst 118). The reason of applying to the 
king was that the chancellor was his reprer 
sentative; sitting and judging in his name, 
and by his authority; his decrees were the 
decrees of the king, not to be altered with- 
out his leave. Gilb. Forum Rom, 185, 183. 
The assertion by the king's bench of the 
right to grant prohibitions to the chancellor, 
led to a eontrovei-sy which brought Liord 
Coke to his knees before the king in council; 
and it was detennined, after a reference by 
the king to Lord Bacon and otheis, by a 
declaration of the king, that he had the sole 
power of deciding the jurisdiction of the sev- 
eral courts, and ordered that "the repoi*t 
made to him, with his proceedings thereon, 
should be enrolled in chancery, there to re- 
main of record, for the better extinguishing 
of the like differences and questions that 
may arise in f utux-e times." 1 Ch. Rep. App. 
1-50; Gary, 181-183 (A. D. 1616). 

From this time there was no power in any 
court to revise the decrees of the chancellor 
(1 Gh. Gas. 44, 45), until Lord Bacon made 
an order on the subject of bills of review by 
the chancellor himself; but there was no ap- 
peal from his decision on a bill of review, or 
any other subject, until the house of lords, in 
1620, 1621, sustained an appeal from a decree 
of Lord Bacon (3 Journal of the House of 
Lords, 50, 61-63, 67, 76, 78). This was held 
by the commons to be a novelty, and was re- 
sisted from time to time up to 1704. 3 Bl. 
Comm, 454; 1 Deb. House of Commons, 210, 
240; 3 Deb. House of Commons. 302. 308. 
Since which time it has been at rest; "it has 
been submitted to, because it has been 
thought too much that the chancellor should 
bind all the property in the kingdom without 
appeal (Gilb. Forum Rom. 190, 191); and it is 
reasonable to have the examination of their 
sentences in the parliament, as well as of 
judgments at common law" (Show. Pari. Cas. 
81). 

The cognizance of bills of review rests 
entirely on the order of Lord Bacon; but 
as it has been acquiesced in and acted on 
from the time of its adoption, it forms a 
part of the law of equity which has been 
adopted by the constitution of the United 
States as applicable to all cases in equity 
within the jurisdiction of the courts of the 
United States. [Parsons v. Bedford] 3 Pet. 
[28 U. S.] 446. This order is to be con- 
sidered as an act of parliament or of con- 
gress, conferring on courts of equity a new 
power, which must be exercised conformably 
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to Its provisions, and, being in derogation 
of tlie principles of the common law, must 
be construed strictly, so as to confine its 
application to the specified cases. "When 
such a case arises as is proper for a bill of 
review, the final decree of the court of equity 
becomes the subject of appeal to the supreme 
com-t, in the same manner as a decree on 
^n original bill; but no appeal lies upon 
any order or interlocutory decree; it is con- 
fined to those decrees which decide finally 
on the rights of the parties before the court 
Jud. Act, § 22. 

The present application is for an order 
to amend the proceedings in the original 
suit, the refusal or making of which is a 
proper ground for appeal in England (3 Atli. 
^4; 4 B. P. C. 465, 486; Gilb. Forum Rom 
188, 189), but not here, because it is not a 
final decree, and because it is a matter pure- 
ly in the discretion of the court, with which 
the supreme court do not interfere in or- 
dinary cases on questions of amendment 
<[Mandeville v. Wilson] 5 Cranch [9 XJ. S.] 
15; [Walden v. Craig] 9 Wheat. [22 U. S.] 576; 
-Chirac v. Reinicker] 11 Wheat. 1:24 TJ. S.] 302). 
The same rule applies to that part of the pe- 
tition which prays to have the decree opened 
for revision on the new matter alleged, being 
In the notion of an application to a court of 
law for a new trial. [Barr v. Gratz] 4 
Wheat. [17 U. S.] 220; [U. S. v. Buford] 3 
Pet. [28 U. S.] 31,32, The supreme court never 
^ive directions respecting amendments, but 
leave that question to the court' below. 
ISkillem v. May] 6 Cmnch [10 U. S.] 2G7. 
They will reverse a decree for the want of 
proper parties; but in such case "remand 
the cause for farther proceedings according 
to law and justice." [Ex parte Watkins] 3 
Pet [28 U. SJ 204. 

Bills of review are not favored in equity. 
If they are founded on the discovery of new 
matter, the petitioner must make a deposit 
to cover the costs of the application. 2 Atk, 
139. And the bill, must be filed with the 
special leave of the court Id. 139; Dickens, 
612, 614, 616; Mitf. Eq. PL 71; 2 Ves. Sr. 
598; 1 Johns. Ch. 490, 49L Though, if the 
bill Is filed without leave or deposit made, 
the court will give leave to make it, and 
have it considered as made before the bill 
filed. Dickens, 223. The party praying for 
the bill of review must perform the de- 
<;ree; if for money, he must pay it; if to 
<;onvey land, he must give up possession. 
Toth. 42; 2 Eq. Cas. Abr. 175, 176, pi. 13, 
note. But, if the act decreed to be done 
will extinguish the party's right, its per- 
formance will be spared till the bill of re- 
view is determined, but the sparing must 
be by the order of the court Toth. Append. 
41-i7; 2 Har. Ch. 12G; 1 Vern. 117, 264; Pr. 
Reg. 52; Bohun, 382; Gilb. Forum Rom. 
185, 187; 2 B. P. C. 24, note; 2 Freem. SS. 
Or, if the party is unable to perform the 
decree, he must give good security or be 
committed (1 Ch. Cas. 42; Jlitf. Eq. PL 70; 
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2 Johns. Ch. 491; 3 Johns. Ch. 128); unless 
he is an executor, who may have a review 
without performance (2 Eq. Cas. Abr. 175; 
12 Mod. 343). The reason of imposing these 
conditions is obvious; "there is wisdom in the 
establishment of such a provision, and it ought 
to be duly enforced; the object is to prevent 
abuse in the administration of justice by filing 
bills of review for delay and vexation, or other- 
wise protracting litigation to the discourage- 
ment and distress of the adverse party." 2 
Johns. Ch. 491, These rules form a part of the 
law of equity on bills of review in England; 
subject to which, they have been introduced 
into the equity jurisprudence of the United 
JStates. 

The party must make a strong afl&davit 
(10 Ves. 349) that he had not any knowledge 
of the new matter set forth in his petition 
and bill of review, at the time of the hearr 
Ing, or when the original decree was given; 
that it has since come to his knowledge; 
and that it could not have been produced or 
used then. Mitf. Eq. PL 66; 2 P. Wms. 
284; Gilb. Forum Bom,. 187. The words of 
Lord Bacon's order are, "wbich could not 
possibly have been used at the time of the 
decree passed" (Toth. Append. 41, 42), which 
is adopted in tiie, form of the affidavit (1 
Har, 64, 76), the most approved treatises 
(Pr. Reg. 51; 2 Har. Ch. 123; 3 Bl. Comm. 
454), and in judicial decisions of the highest 
authority (3 Johns. Ch. 126; 2 Johns. Ch. 
492; 2 B. P. C. 108; Bohun, Curs. Can. 381; 

1 Yes. Sr. 434; 3 Atk. 37). The affidavit must 
be by the party, and not the solicitor (4 Vin. 
Abr. 415; 2 Eq. Cas. Abr. 175, 176, pi. 13), 
unless good reasons appear for the party 
not making it The court may hear counter 
affidavits, or other proof in opposition (Dex- 
ter V. Arnold [Case No. 3;S56]) to the affidavit 
of the party, to show that he had knowl- 
edge of the alleged new matter before the 
decree, or that he had been negligent in 
searching (1 Ves, Sr. 435; Mitf. Eq. PI. 70; 3 
Johns. Ch. 125; 2 Browne, ParL Cas. 25). 
They require to be satisfied that the new 
matter was not in the knowledge of the 
party, his solicitor or agent (2 Atk. 534; 
Dickens, 612. &c.), or country attorney (3 Atlc. 
35); the knowledge of either being the 
knowledge of the party (4 B. P, C, 465, 486). 
The party must have used active diligence 
(16 Ves. 351), or a reasonable diligence to 
procure the evidence before the decree (2 
Atk. 40; 2 Johns. Ch. 491). If negligence 
Is imputable to him, leave will not be grant- 
ed. 1 Ch. Cas. 43; 4 Vin. Al)r. 409, pi. 18; 
Bohun, Curs. Can. 384; 2 Eq. Cas. Abr. 176; 

2 Browne, ParL Cas. 109, 110; Gilb. Forum 
Rom. 187; 1 Hen. & M. 15. Inattention or 
misjudgment is no excuse (Prevost v. Gratz 
[Case 2s 0. 11,406]), as if the party had the 
paper in a trunk in his own possession, but 
did not know of it in time (Prevost v. Gratz 
[supia]); unless they had been in a distant 
place, or the party had no reason to believe 
that they were in the trunk, &e., In which 
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they were found (Gilb. Fonim Rom. 1S7, 
189; 1 Ves. Sr. 435; 16 Ves. 354; 3 Johns. 
Oh. 127; Dexter v, Arnold [supra]). So if 
there was enough in the knowledge of a par- 
ty or his solicitor to put them on an inquiry; 
if by what was before him he was sufficient- 
ly apprised to enable him to acquire com- 
plete knowledge, or enough appeared in the 
bill to call upon a party using reasonable 
diligence to bring forward the whole case; 
he is not allowed to file his bill. 16 Yes. 
350, 354. So if the paper discovered has 
been found in the appropriate office, without 
any previous search, as in the ease of a 
vicar's bill for tithes, it is deemed negli- 
gence not to have searched in the augmenta- 
tion office. 4 Cond. Eng. Oh. 114, 115; Jac. 
243. It will not avail a party that he was 
prevented from offering the evidence by the 
advice of one of his counsel in the absence 
of the other. 3 Munf. 112, 115. 

These niles show the caution with which 
the courts of equity act in the first attempt 
to disturb an enrolled decree; they are 
much more rigid than in any other ease, 
showing that a bill of review, for newly- 
discovered matter, is considered as an ex- 
treme remedy for extreme cases, which pub- 
lie policy and peace alike require to be ad- 
ministered with extreme care, lest the sancti- 
ty of final decrees may become of too easy 
or common violation. These, too, are cases 
in which the greatest danger exists, if not 
of perjury, at least of the most latitudinous 
oaths in the affidavits of interested parties; 
the court must hear them in all cases; they 
must act in conformity to them if they are 
full, clear, and not contradicted; and, when 
they have given leave to file the bill, the 
new matter becomes incorporated into the 
proceedings in the original cause, as it is 
stated in the petition and bill of review. 
Then the usual course is for the defendant 
in the bill of review to plead and set forth 
the original decree, and then demur to the 
new matter set up for opening the enroll- 
ment; the court then judge from the face of 
the decree whether the new matter, as ad> 
mitted by the demurrer, is sufficient for its 
reversal. Finch, 36, 209; 2 Atk. 534; 3 
Atk. 627; 1 Vera. 392; 4 Hen. & M. 24, 34. 
Or the defendant may take issue on the 
truth of the new matter set up, when the 
court will open the publication to receive 
und decide on the evidence offered; if the 
facts, as alleged, are then established, the 
court review and revise the decree upon 
those facts. Dexter v. Arnold [supra]. 
These reasons induce a court to examine 
particularly into all these preliminary ques- 
tions; not only to avoid interminable lit- 
igation, but doing injustice to a party in 
whose favor their deliberate decree has been 
made, by suffering it to be questioned on a 
suspicious application, founded on alleged 
new matter, or when that matter, as set forth, ' 
is not clearly relevant material, and would or | 
might have led to a different result if it had [ 
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[ been known and used at the hearing. Mitf. 
Eq. PI. 66, 67; 1 Ves. Sr. 434; 2 Ves. Sr. 600; 
3 Atk. 35, 36; 3 Johns. Ch. 127; 1 Hen. & 
AI. 15; Dexter v. Arnold. 

Few cases can arise in any court which 
call for more circumspection and delibera- 
tion in their every step than this; the final 
decree complained of was not rendered till 
the suit had been depending for more than 
nve years, during which every preliminai-y 
question was contested before the master 
and the court, whether it was of law or fact. 
The case turned on two questions: First, 
the construction of the will of Matthias Asp- 
den, the younger; and, next, on who was 
his heir at law. There were competent par- 
ties before the court, who were entitled to 
the fund on any construction which the court 
might put. on the devise; an iieir at law oa 
the father's side, an heit at law on th& 
mothei-'s side, and the next of kin to th& 
Testator in all the i-amincations of genealo- 
gy; all claiming from the executor, who 
was before the court with the fund in his 
hand, subject to their order. The heir at 
law on the father's side was identified in 
the person of John Aspden of Lancashire,. 
England; he appeared, was made a party^ 
and no one contested that character with 
him; the only controversy was as to hi& 
descent from the common ancestor, Thomas 
Aspden, of Simonstone, by legitimate suc- 
cession. That fact was contested by the- 
other parties before the master on the evi- 
dence before him, on an exception to his 
report, founded on the insufficiency of thfr 
evidence before him to prove the fact. Tho 
court deemed the evidence legally sufficient, 
and confirmed the report in May, 1832, from 
which time the question was no longer agi- 
tated; the decree assumed the fact of heir- 
ship in the perebn of the said John, and was 
founded upon it, as one not then in contro- 
versy; the only question open after the con- 
firmation of the master's report being the 
construction of the will. It was not sug- 
gested to the court that there were parties 
in interest not before them; it was evident 
that the fund was fully represented by some- 
one of the parties, for there was no char- 
acter in which any one person could take 
under the will, which was not completely 
filled by some of the claimants. It was not. 
therefore, a case in which the court could 
suspend their decree for the want of par- 
ties, or one in which an appellate court 
could, on appeal, reverse, on that ground, 
a decree in favor of either description of 
claimants. [Russell v, Clark] 7 Granch [11 
U. S.] 87, 98. 

As the counsel of the petitioners have alluded 
to an expression of the court in giving their 
opinion on the master's report and in rendei'- 
ing the final decree, we think it proper to ob- 
serve that on the question of heirship the evi- 
dence was not so full or clear as it might 
have been; we gave our opinion "upon it with, 
some misgivings as to the fact of William 
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Aspden beiRS the oldest brother of the testa- 
tor's father. But then we had only to judge of 
its legal sufficiency, of which we had not then, 
and have not now, a doubt that from the facts 
before the master the legal conclusion was in- 
evitable. What we said in reference to a fu- 
ture examination of that question was not in- 
tended, and could not be understood, as re- 
ferring to any other revision than was usual 
in courts of equity, and consistent with its 
rules, that is, before a final decree was pro- 
nounced. When, in delivering the opinion, we 
assumed, "for the present," that John Aspden, 
of Lancashire, was the heir at law, it could 
m)t be intended that we would allow a revi- 
sion of that fact after our power over the de- 
cree had terminated by an adjoumment. The 
obvious as well as intended meaning was that 
up to the time of a decree for final distribu- 
tion the question might be opened; and in the 
act of rendering that decree we did not con- 
sider it as finally closed, so long as by the 
rules of law it could be kept open,— that is, 
during the term. On a proper case being pre- 
sented, new parties might have been intro- 
duced, the publication opened, new evidence re- 
ceived, and the cause reheard on th'e question 
of heirship, or any other matter proper for a 
rehearing; but when the term had closed upon 
a final decree on the merits between compe- 
tent parties, ordering the payment of the fund 
to a claimant, and dismissing the bill as to 
all others, it was too late for a rehearing. 
There was no suit depending, no cause to re- 
hear, no fact to decide, no question of law to 
examine; everything which had accrued in the 
cause had become a res ad judicata; and, un- 
less for the purpose of appeal, there were no 
paities in court except the plaintiff John Asp- 
den, and the executor, between whom all past 
questions were finally adjudicated, and no new 
ones could arise, othenvise than on the execu- 
Uon of the decree. It is, then, no case for re- 
hearing, however dear may be the justice or 
abstract right of the petitioners, had they as- 
serted their claim within that time during 
which the court had power to decide upon it. 
In the intermediate time between the pro- 
nouncing and em-oUing the decree in England, 
or between the decree and the rising of the 
court at the end of the tei-m in this country, a 
supplemental bill in the nature of a bill of re- 
view may be filed, mating new parties, and 
introducing new matter as the ground of a 
prayer for rehearing. Mitf. Eq. PI. 71; 2 Ves. 
Sr. 598; 2 Johns. Cli. 400: 2 Atlr. 534; Dickens, 
612, G16; 17 Ves. 177, 178; 2 Atk. 40. After 
the decree is enrolled, or the term elapsed in 
which it is given, new parties or new matter 
can be introduced by a bill of review, as 
a gi'ound for a prayer for revision and revex-sal 
of the decree. 17 Ves. 177; Dexter v. Arnold 
[Case No. 3,836]. The supplemental bill, in 
the nature of a bill of review, and the bill of 
review, depend on the same rules as to grant- 
ing or refusing them. 17 Ves. 176; 2 Johns. 
Ch. 490. Their prayer must be certain and 
specific as to the relief prayed (2 Anstr. 551), 
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and not in the alternative (17 Ves. 177, 178; 
Dexter v. Arnold [suprajt. When tlie petition 
is presented in time, it rests in the discretion 
of the court to allow it to be filed, in the exer- 
cise of which they will determine whether a 
proper case is made out (5 Mason, 315); but 
if the term elapses, they cannot act upon the 
petition; without an abuse as well as excess of 
jurisdiction; the court has no power to receive 
a supplemental bill after a final decree en- 
rolled, nor to revise the decree in any other 
manner than a bill of review, or allow either 
to be filed, xmless in the cases and for the . 
causes specified in the rules which form the 
law of equity; disa-etion can be exercised only 
on the existence of the required case and cause, 
but on no Other subject; the authority to open 
the decree is special, and must be pursued 
strictly. The chancellor must decide whether 
the given state of facts brings the case within 
the rules; but if he thinks they do not, he can- 
not permit the petitioner to proceed further. 

This is the interesting question in the pres- 
ent case,— have the petitioners made out a case" 
for a bill of review under any circumstances? 
If so, are those presented a sufficient cause for 
opening the decree? If they had done these, 
there is abundant reason for believing that their 
rights have been overlooked, and that the ab- 
stract justice and equity of their clahn would 
have prevailed, had it been asserted in time. The 
evidence which is before us judicially, with that 
which has been known otherwise, makes out a 
case (till explained) of an imposing character as 
to orig'nal right, long neglected, and now for the 
first time asserted in this court. On the other 
hand, the case of the defendant is one not 
without its strong appeals, on account of the 
persevering efforts of years to disincumber his 
claim of the adversary pretensions of a host 
of claimants. He has hitherto been successful 
in establishing his right, according to aU the 
forms and rules of law, so that it has become 
as perfect as the decree of this court could 
make it. If it shall remain unreversed, a prince- 
ly fortune awaits him as the heir at law; it 
has been recovered by the exertions and active 
vigilance of the defendant, while its pursuit 
in this country was abandoned for two years 
after the death of the former owner, by the 
new petitioners, who first assert their daim 
after the defendant has removed all difficulties 
interposed by his former adversaries. If tlie 
prize is awarded to the petitioners, they are 
bound to pay no salvage; if retained by the 
defendant, the actual o^^-ner is entitled to no 
compensation for his lost right; in either event 
there must be absti-act injustice; which, as 
individuals, it might appear to us to be* the 
case of greater hardship, is not easy to say; 
as judges, our com'se is plain. With the rela- 
tive claims of the two parties as they stood 
at the death of Matthias Aspden, we have now 
nothing to do, but must examine them as 
they were when this petition was filed; one 
comes before us on his original right; the other 
has, in addition,' our final decree in favor of 
his; whether we have acted erroneously is not 



POOLE (Case No. 11,270; 

for us to say; the cause is now out of our ju- 
risdictioD, unless it can be again brought with- 
in it by the matters set up now. Whether it 
can or cannot, it is not for us to look to con- 
sequences, we must follow the course pre- 
scribed by law, to ascertain, first, our power ac- 
cording to the rules of equity to open this de- 
cree on the case presented; next, the sufficien- 
cy of the causes aDeged for its exercise. The 
importance of the case, in all respects, in- 
duces us to take a view of all the points it in- 
volves, as it is desh-able that the general prin- 
ciples which govern eases of this description 
should be so explained as to leave, for the fu- 
ture, less doubt on their application than has 
attended this. 

As the authority of a court of Chancery to 
review its decrees rests on the order of Lord 
Bacon, we must consider it as a test to which 
aH applications are to be applied. "No decree 
shall be reversed, altered or explained, being 
once enrolled, but upon bill of review; and no 
bill of review shall be admitted, except it be 
upon error in law appearing in the body of 
the decree, without farther examination of 
matters in fact; or he shall show some new 
matter which hath risen in time, afta- the de- 
cree, and not any new proof which might have 
been used when the decree was made. Never- 
theless, upon new proof which hath come to 
light smce, and after the decree made, and 
could not possibly have been used at the time 
when the decree passed, a bill of review may 
be granted by the special license of the court, 
but not otherwise." Toth. Append. 41; Bait. 
Law Trans. 279, 280. Miscasting by an eiror 
in auditing or numbering, may be explained 
and reconciled by an order without bill of re- 
view. Toth. Append. 41, 42. The terms "im- 
posed on the party" are specified as before 
referred to. Toth. Append 42-^7. These or- 
dei-s have continued to be respected as the 
basis of equity jurisprudence till the present 
day (3 Atk. 35; 3 Johns. Oh., 126; 16 Ves. 
350), both in England and the equity com-ts 
of the difCerent states and of the United States 
(Dexter v. Arnold [supra]). 

The first question in order is whether a 
bill of review can be filed in this court during 
the pendency of the cause in the supreme 
court by appeal. The question has never 
been decided in the courts of equity in Eng- 
land. 16 Ves. S9. In a late case on an ap- 
peal from the rolls, the chancellor decided on 
a petition presented for leave to file a bill of 
review, without adverting to its being on an 
appeal. 4 Cond. Oh. 114. So that we are 
without any direct decision on the point 
whether one could be filed with the master 
of the rolls, after an appeal to the chancel- 
lor, or before him after an appeal to the 
lords. Their appellate power, as we have 
seen, is an assumed one, from the necessity 
of the case; being neither conferred nor 
regulated by statute, it may, and has been, 
exercised according to the exigency of the 
case and the time, as either may call for the 
adoption of new rules or orders, which par- 
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take more of the character of legislation than 
the mere regulation of the forms and modes 
of proceeding in the practice of the courts. 
4 Bridg. Eq. Dig. 50, pi. 49. Not restrained by 
any act of parliament, they permit or pro- 
hibit the action of courts of equity on cases 
appealed from, according to their discretion. 
By their ancient practice an appeal stayed all 
proceedings in the cause, and it continued— 
till the frequency of appeals, and their 
abuse, for the purposes of delay, induced the 
house of lords to alter it, and permit the 
chancellor to proceed after appeal; this was 
deemed indispensable, as an appeal might be 
taken on every order on a petition, motion, 
or interlocutory decree in the process of a 
suit in equity. 15 Ves. 184; 16 Ves. 213, 218; 
18 Ves. 453; 1 Johns. Ch. 327; 3 Johns. Oh. 
66, 68, 123, 162. This alteration of the prac- 
tice took place, as Chancellor Kent says, in 
1708. 1 Johns. Oh. 80. It is not followed in 
New York, where an appeal suspends pro- 
ceedings on the point appealed from, but the 
chancellor may, in his discretion, proceed if 
the court of errors is not in session, or in 
possession of the case. 1 Johns. Oh. 81, 327; 
3 Johns. Oh. 66, 68. In that state, too, that 
court has power to render its practice con- 
formable to that of the house of lords, to pre- 
vent the abuse of appeals on orders and in- 
terlocutory decrees. 1 Johns. Ch. 327, 328; 
3 Johns. Ch. 69, 123. And the court of chan- 
cei-y acts on the same principle in proceeding 
after appeal (3 Johns. Ch. 162, 166), not be- 
cause the nature and effect of an appeal is 
not to suspend proceedings below in e'quity 
as a writ of error does in law, but because 
the exception is made from necessity. Lord 
Eldon says that in doing so "he acts by the 
authority of the lords; such is their clear 
understanding; as they permit the practice, 
it amounts to their authority." 9 Ves. 316^ 
Chancellor Kent adopts this reason. 1 Johns. 
Ch. SO. It may therefore be taken as the 
settled practice in England and New York 
that an appeal does not stay proceedings, un- 
less an order to that effect is made by the 
chancellor or the special order of the house 
of lords or court of errors, which either is 
competent to make; if not made, then the 
chancellor may proceed in the cause to its 
termination, when an appeal may be taken 
on the whole proceedings in the cause. 9 
Ves. 319; 15 Ves. 184; 14 Ves. 585. "It is 
more expedient" (as Lord Eldon says) "to 
make the application to the house of lords 
than to the court below, as the order made 
upon that occasion may be the subject of ap- 
peal, and it is difficult to determine how far 
appeals may go" (15 Ves. 182), and if the 
court could not proceed after an appeal it 
"would make a chancery suit the greatest 
nuisance" (9 Ves. 318). It cannot be denied 
that these are powerful reasons for the pre- 
vailing practice, when the inferior and ap- 
pellate courts have power to adopt it; they 
cannot, however, be applied to cases of ap- 
peal from the decrees of this court, which 
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must be final ones on all tlie matters in con- 
troversy between the parties, leaving noth- 
ing on whicli there is a power to act, except 
in their execution. The appeal is by a right 
given by a statute, of the benefits of which 
the party cannot be deprived, if he gives the 
security required by law. [Penhallow v. 
Doane] 3 Dall. [3 XJ. S.] 78. It is in the 
nature of an appeal or writ of error, to oper- 
ate as a supersedeas ([Penhallow v. Doane] 3 
Dall. [3 U. S.] 87, 118; [Taylor v. Brown] 5 
Granch [9 U. S.] 253), to the execution of the 
decree or judgment appealed from. The rec- 
ord is removed from the inferior to the su- 
perior court, leaving the foi-mer nothing to 
act upon. 15 Ves. 182. When the appeal or 
writ of error is matter of right, no terms can 
be imposed; if it is matter of favor or indul- 
gence, they may be; as in appeals from the 
rolls to the chancellor, or rehearings, these 
are matters of indulgence known to no other 
than courts of equity; the proceedings at 
the rolls are not suspended except by special 
order, but that originates in a special order 
of Lord Clarendon, and is not founded on 
any general principle of the law of equity. 
9 Ves. 317, 318. 

When final judgments or decrees are re- 
moved, there is no proceeding to suspend ex- 
cept execution; the benefit of the appeal 
would therefore be lost if the court below 
could enforce it; hence has resulted the rule 
which makes them operate as a supersedeas. 
An. appeal to the house of lords brings the 
cause and record before them (Gilb. Forum 
Rom. 190, 191), and by the ancient practice 
prior to 1798 stayed all proceedings in chan- 
cery (15 Yes. 181), and yet does in Scotch ap- 
peals (Id. 182). When the cause is once be- 
fore the house of lords, it was necessary. to 
obtain a special order that the respondents 
be at liberty to go on with the account before 
the master notwithstanding the appeal. 2 
B. P, C. 108; M'Oartney v. Ludlow, 21 Jour- 
nal House of Lords, 82. In the case of 
Popham V. Bampfield, the court of chancery 
proceeded in the account after an appeal, 
when the house was prorogued. 1 Yem. 344. 
This, however, was a special case; the ap- 
peal was made in June, 1685, and no parlia- 
ment sat till 1689. This circumstance made 
an exception to the rule, which seems not to 
have been departed from in any other case 
till the late practice was introduceti. 8 B. 
P. C. 2, 6, In 1686, during that long inter- 
mission of parliament, the chancellor, in the 
case of Barbon v. Searle, permitted a bill of 
review to be filed, after a decree of dismis- 
sion had been affirmed in the house of lords, 
on the ground that the lords were not then 
In session to give directions; and if they 
^ere, yet as answers to petitions to them 
were not on oath, and the house had re- 
ferred the cause back to be reheard as to one 
of the parties, the chancellor conceived that 
defendant ought to answer so as to enable 
the plaintiff to make application to the lords; 
the demurrer was overruled, defendant or- 



dered to answer, but the plaintiff was not to 
proceed any further without the special or- 
der of the court. The plaintiff's counsel did 
not pretend that the court could alter or re- 
verse the order of the house, but put the 
case on the same ground as the chancellor, 
alleging, as their reasons, that as the house 
could not act in the interval, there was a 
necessity for the action of the chancellor, or 
the party by death or otherwise might lose 
the benefit of the bill. 1 Yem. 416, 418. 
-Yide 1 Johns. Oh. 190. In a prior case the 
defendant was decreed to answer a bill of 
review or demur on the errors assigned 
after the dismission of an appeal to the 
house of lords; but it was on an allegation 
that the cause was carried by collusion with- 
out defense, and the benefit of the order of 
dismission was saved to the defendant. 
Finch, 468, 469. This seems to be the ut- 
most extent to which any court of equity 
have gone after an appeal; when they have 
gone further and attempted to review or re- 
verse what had been done in the house of 
lords, the latter have assex-ted their powers 
as an appellate court 

In the case before referred to, of Popham 
V. Bampfield, a bill of review had been filed 
in chancery, after a decision on appeal; on a 
petition to the lords, suggesting that that 
court had proceeded to' examine into an or- 
der made by them for the purpose of revers- 
ing it, the party and his solicitors were or- 
dered to attend the house. 15 Journal House 
of Lords, 328. A committee was appointed 
to report what ought to be done (Id. 330), 
who reported that, as the chancellor had not 
proceeded on the bill of review, nothing need 
be done by the house (Id. 332, 8 B.- O. 3). 
After this a petition was presented to the 
lords, praying directions by them to the 
court of chancery, to proceed on the bill of 
review. The petition was dismissed, *'in re- 
gard, it appeared, that the motion therein 
complained of had been already settled by 
the house." 8 B. P. O. 8; 16 Journal House 
of Lords, 197. These cases show that, by 
the ancient practice, the court of chancery, 
in cases of necessity, might proceed, after an 
appeal from an interlocutory order, to settle 
an account before a master; that they might 
receive a bill of review after a decree of dis- 
mission in the house of lords, and act upon 
it by their special order; but that they view- 
ed it as a contempt in the party and his 
counsel to examine their decree for the pur- 
pose of reversal by a bill of review in the 
court of chancery. This course seems to ac- 
cord with the rules of equity, and to be par- 
tieulai-ly applicable to the judicial system of 
the United States. The equity powers of the 
supreme court, in ordinary cases, are exclu- 
sively appellate by the constitution; they 
cannot take cognizance of an original bill in 
equity for the want of jurisdiction; and as 
an appellate court cannot sustain an applica- 
tion for a bill of review (4 Desaus. Eq. 13, 
14), or an appeal from an order of the circuit 
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court refusing it, as it is not a final decree, 
and no act of congress has extended their ap- 
pellate power to such a ease (1 Hen. & M. 
557, 559; s, p. [Young v. Gnindy] 6 Cranch [10 
U. S.] 51; [Gibbons v. Ogden] 6 Wheat. [19 
IT. S.] 448), and as it is a matter of discretion. 
A bill of revivor, a supplemental bill or bill 
of review, is an original bill, so far as it re- 
lates to the court in which it is filed, and 
any action upon it is by the original power of 
the court which gave the decree over its own 
proceedings; appellate power is exercised on- 
ly over the proceedings of inferior courts, not 
on those of the appellate court So, on the 
other hand, the inferior court, after the ac- 
tion of the appellate court, is bound by its 
decree as the law of the case, and must 
ean-y it into execution according to their 
mandate; they cannot vary it or examine 
it for any other purpose, or give any other 
or further relief. 1 Johns. Ch. 194, 196. They 
cannot sustain a bill of review on any mat- 
ter finally decided on appeal (1 Hen. & M. 
557, 538), or for ei'ror apparent in the decree 
of the appellate court (3 Munf. 228; Mitf. 
Eq. Pi. 69), or intermeddle with it further 
than to settle so much as had been remanded. 
1 Johns. Ch. 19G. The court of appeal de- 
cides on the whole case, and gives such de- 
cree as the court below ought to have made. 
Such is the acknowledged doctxine of courts 
of review (1 Johns. Ch. 194), and the ex- 
press direction of the twenty-fourth section 
of the judiciary act (1 Stoiy, Laws, 610 [1 
Stat. 85]). And the supreme eovirt remands 
the cause to the circuit, with a mandate to 
execute their decree. When this is done they 
will not grant a rehearing, and, on a subse- 
quent appeal, nothing is brought up but the 
proceeding subsequent to the mandate. 
[Browder v. McArthur] 7 Wheat. [20 U. S.]* 
58; [Himely v. Hose], 5 Cranch [9 U. S.] 313; 
[The Santa Maria] 10 Wheat [23 U. S.] 442. 
Whatever was before the court, and disposed 
of by its decree, is considered as finally dis- 
posed of. The house of lords never grant a 
rehearing. 3 Dow, P. C. 157. 

The supreme court have no power to re- 
view their decisions, whether in a case at 
law or in equity; a final decree in chancery 
is as conclusive as a judgment at law. [Mar- 
tin v. Hunter] 1 Wheat [14 U. S.] 355; [Hoj)- 
kins V. Lee] 6 Wheat [19 U. S.] 113, 116. Both 
are final as to the rights adjudicated upon. 
It is clear, therefore, that a circuit court 
cannot, on a bill of review, reverse a decree 
of the supreme court in a cause remanded 
to them for execution for error apparent 
nor reverse their own decree during the 
pendency of an appeal, as that would be a 
direct interference with the power of the su- 
preme court over a cause before them. If 
they should affii-m the original decree, and re- 
mand the cause for execution, this court 
would be bound to obey tlie mandate; or on 
a simple affirmance would be equally obliged 
to execute it, notwithstanding their reversal 
on a bill of review. But they can do this,— 
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give leave to file the bill as an amendment 
—by adding new matter and parties to the 
original record. After a writ of error is 
brought, the court below may amend the rec- 
ord by adding the charge of the court, which 
had been excepted to (12 Serg. & R. 13, 14), 
and many other cases where the justice of 
the case requires it A court of equity is 
not less liberal in allowing amendments than 
courts of law; and we can see no reason 
wliy they should not be made during the 
pendency of an appeal as before, especially 
when we consider that the benefit of the 
new matter may be lost by time or accident, 
or the pai'ty may lose the bill of review by 
the equitable limitation as to time. [Thom- 
as V. Hai-vie] 10 Wheat [23 V. S.] 149. What 
will be done with it after the court have 
given leave to file it is another question; 
Should the supreme court award an order or 
certiorari to retul-n it to them, the circuit 
court must obey the order, and then it will 
be for the supreme court to act upon the 
new matter or not as they shall think be- 
longs to them as an appellate court If not, 
then it remains in the circuit court, as a sub- 
ject not acted upon in either court 

In an admiralty case, the supreme court 
have decided that after thek mandate has 
been before the circuit court, on all proceed- 
ings to carry it into effect, the original pro- 
ceedings are always before the court so far 
as they are necessary to determine any new 
points or rights in controversy between the 
parties, which were not tennmated by the 
original decree. They may inspect them to 
ascertain the merits or demerits of the par- 
ties, so far as they bear on the new claim, 
and must decide upon the whole examina- 
tion what their duty requires. [The Santa 
Maria] 10 Wheat. [23 U. S.] 442. Where an 
application was made to the circuit court to 
open a decree in an admiralty case, after an 
appeal to the supreme court the learned 
judge of the first circuit refused it but con- 
sidered it competent to allow the new evi- 
dence to be placed- upon the record with a 
memorandum that it was brought in after 
the appeal, and it was transmitted togetber 
with the record. The London Packet [Case 
No. 8,474.] In these cases the application of 
new parties to be permitted to make claim 
after an appeal must be made in the circuit 
court. [The :Mary] 9 Cranch [13 U. S.] 142. 
And all amendments must be made there 
([The Marianna Flora] 11 Wheat [24 TJ. S.] 
38), though that com-t may make amend- 
ments in cases before them on appeal from 
the district court In a common-law case it 
has been decided that after an affirmance of 
a judgment of the supreme couit of New 
York by the court of errors, and their judg- 
ment affirmed in the supreme court of the 
United States, that a writ of en-or coram 
vobis will lie to reverse the original judgment 
for an error in fact. Packard v. Davis 8 
Pet [33 IT. S.] 324. There is a strong analo- 
gy between proceedings in admiralty and 
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-chancery, but still stronger between a writ 
■of error coram vobis, and a bill of review on 
matters of fact not in the record; both pro- 
ceedings are in the same court, and, if there 
Is a reversal, it is for error in fact. In the 
case of Packard v. Davis [supra] the fact 
of alleged error was that Davis was a consul, 
not suable in a state court, 'Which did not 
-appear in the record, but he is allowed to 
.state it in his writ of error coram vobis, for 
the purpose of reversing the judgment. So 
here, the error in fact alleged is that the 
■court decreed John Aspden of Lancashire to 
have been the heir at law of the testator, 
whereas, the petitioners allege that John 
Aspden of London was the heir at law; and 
they ask for leave to lile their bill of re- 
view, to enable them to prave this fact, and 
-on that ground to reverse the decree. We 
have, therefore, no doubt that we have cog- 
Tiizanee of a bill of review after an appeal, 
if it is brought on newly-discovered evidence 
-of facts; but not if it is for error apparent 
in- the body of the decree. The whole case 
3s now in the supreme court, on the law and 
the facts; they may affirm, or reverse in 
whole or in pait, and. after rendering such 
decree as we ought to have done, will direct 
their mandate to us for its execution, which 
we must obey; we cannot alter, review, re- 
-Vise, revei-se, or explain it, for any errors, 
however apparent, except miscasting or eleri- 
•cal mistakes. It wiU be time enough to de- 
•cide whether we can reverse it for error in 
fact on the bill now offered, when it shall be 
iiecessary; in the meantime, we feel at per- 
fect liberty to allow it to be filed, if in other 
-respects a proper case is made out. 

The next subject of inquiry is whether the 
petitioners are entitled to a bill to review 
the decree rendered in the case of Packer v. 
Nixon, The rule is well settled that it lies 
•only in favor of a party or privy to the origi- 
nal suit, as in a writ of error (Pr. Reg. 50; 
Bohun, Curs. Can. 383; 1 Har. Ch. 290; 
[Green v. Watkins] 6 "Wheat. [19 U. S.] 263; 
4 Hen. & M. 244; 4 Yin. Abr. 410; Mitf. 
Eq. PL 72), or those who are aggrieved by 
the decree. As the petitioners were not par- 
ties to the original suit, the only question 
is whether there was a privity between them 
;and any of the parties, or whether they come 
within the description of persons aggrieved 
l)y the decree, who may have a bill of review 
to revise and reverse it. Privity is fourfold: 
1, Of estate, as donor or donee, lessor or les- 
se. 2. In blood, as heir to the ancestor, or 
between copai-cenors. 3. In representation, 
MS executors, &c., to the testator. 4. In ten- 
■ure, as the lord and tenant, which may be re- 
duced to two general heads, privies in deed, 
;and privies in law. Co. Litt. 271a; Slack v. 
"Walcott [Case No. 12,932]. Privity of title is 
where a party dies whose interest is trans- 
•mitted to some other person, who succeeds 
by law to the title of the deceased; if he 
•claims by purchase or devise, he introduces 
JL. new title not before the case; the privity 
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must be by representation, as heir in relation 
to the real estate, and executors and adminis- 
trators to the personal. Slack v. "Walcott 
[supra]; Gilb. Forum Rom. 172, 18G; 2 Har. 
Ch- 123. A devisee is not in privity with the 
testator, nor is an assignee or vendee in by 
privity (1 Ch. Cas. 123; 1 Eq. Cas. Abr. IGi, 
pi. 3; Pr. Reg. 50; Bohun, Cars. Can. 333; 
1 Oh. Cas. 174; Coop. 43, 44; Toth. 173; 
1 Vin. Abr. 426; Slack v. Tfalcott [supra]) 
with the assignor. So in cases of bankrupt- 
cy the assignor cannot revive a decree in fa- 
vor of the bankrupt, and in this respect the 
rule is the same in bills of revivor as of re- 
view (1 Atk. 88, 89; Comyn, 590), for privity 
of title is not enough, it must be privity of 
title derived by the act of the law. Slack v. 
"V\''alcott [supra]. As to parties the rule is so 
strict that a bill of review lies not in favor of 
one in whose favor a decree is rendered for less 
than he claims (2 Freem. 182, 183; 4 Ch, R, 99, 
100; Bohun, Curs. Can. 3S7; 2 Har. Ch. 127; 1 
Oh. Cas. 53, contra, but by mistake in "over- 
ruled" instead of "allowed" in s. c), it lies only 
in favor of him against whom the decree is 
rendered or whose bill is dismissed (2 Preem. 
183; 2 Eq. Cas. Abr. 174). And when the 
heir of the mortgagee brought a bill against 
the mortgageor for foreclosure and obtained a 
'decree, on a will being discovered which gave 
the mortgage money to the executor, the 
mortgageor exhibited his bill of review to be 
relieved against the decree, and praying the 
court to direct to whom the money should be 
paid, the court would not make the executor 
a party, but left him at liberty to sue the 
mortgageor on the mcatgage covenant. 4 
Oh. R. 52, 34; 2 Freem. 148, 149; 3 Ch. R. 
94; 2 Eq. Cas, Abr. 173, 174. 

In the present case the petitioners, as dev- 
isees, are in privity neither with the parties 
or the testator;, they do not claim by repre* 
sentation, succession, or act of law, but a:3 
purchasers under the will, in which capacity 
they must take, if at all, as we decide in the 
original case. Had they been purchasers 
from any of the parties, they would not have 
been their privies in deed or in law. Their 
claim is adverse to all the parties in the 
cause, and, not coming in by any privity, can- 
'not sustain a bill of review. It is unneces- 
sary to examine the cases in which remain- 
der-men, or others whose interest is affected 
by a decree to which they are not parties, 
may have a remedy in a court of equity; it 
is enough for this case that none but parties 
or privies are entitled to a bill of review, and 
that the petitioners appear before us in nei- 
ther character. If they do not come within 
that class of persons who are aggrieved by 
the decree, then: petition cannot be received. 
There is but one case of tliis description to be 
found in the books. A vicar sued the parish 
for tithes; four of the parishioners were ap- 
pointed to defend the suit; a decree passed 
against the four, and all the miners in the 
parish. Vide 2 Vern. 184; 1 Eq. Cas. Abr. 
163. The court said that one of the miners, 
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not one of the four, though not party or 
privy, might have a bill of review, because 
he is grieved by the decree. 1 Ch, Cas. 272; 
Pr. Reg. oO» It is obvious that this case can- 
not aid the petitioners; it was a peculiar one 
which requires no faither elucidation than 
to state it Were we to consider this general 
expression, "persons grieved," as applying to 
all persons whose interest may be affected by 
a decree, we must extend it to devisees, pur- 
chasers, and assignees, in opposition to 
weight of authority which judicial power is 
incompetent to remove or shake. 

On this ground, then, there is an insuper- 
able objection to granting leave to file the bill 
now offered; we might stop here, but, as 
other important questions necessarily arise 
on the case, it is proper to decide them, as 
the merits depend as much on one view as 
anothei'. 

The objection taken to the affidavit is, we 
think, unanswerable. The one annexed to 
the petition by one of the solicitors, and to 
the bill by the agent of the petitioners, is in 
the common form of affidavits to original 
bills, which require the verification of the 
complainant; they want both form and sub- 
stance, as neither of them contains the neces- 
sary averment which a party is bound to 
make. Neither does the supplemental affida- 
vit of the two solicitors remove the difficulty. 
It presents this case: That about the 3d of 
June last they were retained in this cause, 
and in a few days afterwards discovered the 
new matter now set up for a bill of review; 
the petition was presented immediately con- 
taining an averment that neither the petition- 
ers nor their agent, at the date of the decree, 
knew of the existence of the matter thus dis 
covered, *'and that it could not have been 
made use of by them in any way at the said 
hearing or before said decree." Now," there 
is no direct affidavit of this averment, even 
by reference to the petition or bill; the forms 
require it to be in the body of the affidavit; 
admitting that under the circumstances of 
this case, petitioners residing in London, and 
their agent here bemg a merchant, the affida 
vit of the solicitor might be taken as to the 
fact of discoveiy, it cannot be as to the all- 
important fact "that the matter could not 
have been used before the decree." It matters 
not that it was not known ; if it could have 
been known and used by the exercise of a 
reasonable degree of active diligence at any 
time before the decree, it is a conclusive an- 
swer to the petition. How stands the case 
in this respect? The petitioners retain no 
solicitor till near six months after the decree; 
by the affidavit of Mr. Broom, it appearw that 
in March, 1831, he communicated to Mr. 
Brown the pendency of the suit of Packer v. 
Nixon, its subject-matter, nature, and the par- 
ties respectively who claimed the estate of 
Mr. Aspden. The bill of review shows that 
from 1825 till 1830 a suit was depending in 
the court of chancery in England against the 
same defendant for the same subject-matter 



to which the petitioners were parties Dj j. 
bill of revivor, which was dismissed, as ihey 
are informed and believe, upon an opinion 
that the personal property was distributable 
according to the laws of the United States; 
after which they brought another suit on the 
equity side of the court of exchequer, which 
was dismissed in 1831, After this active pur- 
suit of the fund and the executor in the 
courts In England for six years, and with the 
knowledge that it was here in his hands for 
distribution, they make no claim, employ no- 
counsel, or make any movement in the asser- 
tion of their rights till the summer of 1833, 
when they, as the bill alleges, gave some in- 
structions to Mr. Bowen, which are nox pro- 
duced. When petitioners thus circumstanced 
appear in a court of equity and ask for leave 
to file a bill of review on new matter discov- 
ered in the possession of the executor, on the- 
first search they had ever made, or authorized 
to be made, and that ten years after the death 
of the testator, it presents a case of the most 
gross and palpable negligence, while it re- 
mains unaccounted for. In such a case, we- 
should require not only the strong affidavit 
which is necessary in all cases, but the 
strongest one which would be necessary from, 
any petitioners, their solicitors, attorneys^ 
and agents employed to conduct the suit in 
England, as well as their agent here. There 
must be a direct appeal to the conscience of 
all, by a searching, drastic affidavit, which, 
should purge them ail of such negligence. 
Yet from England we have not one word,, 
from party, solicitor, country attorney, or law 
agent, though an affidavit on another mat- 
ter has been taken in London since the pend- 
ency and knowledge of this petition. No per- 
son employed in the suits from 1825 to 1831 
has given us his oath on any subject. A. 
witness has been called fi-om Lancashire to 
London to verify the parish registers for the- 
purpose of showing the pedigi-ee of the peti- 
tioners. His affidavit shows very active dili- 
gence in searching the registers as early as- 
24th July last, but it also shows that they 
were found where they ought to be, and 
where they were known to be,— that is, in the- 
places where the persons lived and died; as- 
that of the solicitors does, that the papers of 
the testator were found in his trunk in the 
hands of his executor; and both, so far from, 
removing the imputation of negligence, con- 
firm it most conclusively, in the absence of 
any affidavit by other persons. 

Being satisfied that the evidence now dis- 
covered could, by the exercise of ordinary 
diligence, have been procured and used be- 
fore the decree, we must refuse leave to file 
the bill on this ground, if it was the only 
one, and we must not be imderstood as de- 
ciding this point on the particular circumstan- 
ces of this case alone. The common affida- 
vits to original bills cannot be received on 
petitions for bills of review; they must be in 
the usual form, and contain the averment, 
not only of the party, but of all other jier- 
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Eons whose negligence may be imputable to 
tlie petitioners, that tbey could not possibly 
have nsed the evidence at the hearing, or be- 
fore the decree. This is not merely form, but 
the very essence and substance of the appli- 
cation for review; no decree can be opened 
upon the mere fact of discovery, if there has 
been negligence in making the proper search; 
when a party has it in his power to remove 
the imputation, and does not do it, especially 
jn a case like this, every presumpaon is 
against him. 

It must, therefore, be imderstood as our 
decided opinion that, to all petitions for bills 
of review, the affidavit must be made by the 
party making the application, unless it shall 
appear from special circumstances that the 
whole subject is so fully in the knowledge 
of some other person, and that he can satisfy 
the court on all matters upon wliich they 
are to act The most responsible and solemn 
act of civil justice which any court can per- 
form Is the reversing their own deliberate 
judgments; it is the most dangerous, too, 
when it is done on the affidavit of a party on 
whose oath a fortune depends, and especially 
when the decree points him exactly to the 
proof he Is to make or procure; yet, LE by 
such oath he makes out a case, we are bound 
to open a decree, if there is nothing to throw 
suspicion over the application. The rules of 
equity have wisely provided, not only that 
the party shall make an oath, but that the 
court shall be satisfied as well of the fact 
that new matter has been discovered, as that 
it could not have been known and used be- 
fore. Their first step is the all-important 
one, and, as it necessarily leads to a second, 
it lien becomes irrevocable; the decree be- 
comes open for examination in a new com'se 
of litigation; it will be interminable; our 
most solemn proceedings will be but shadows, 
if, before we revise them on the oath of a 
litigant party, he is not required on his part 
to comply with every condition imposed on 
him, as indispensable to any movement of the 
court. If he does not do his duty, we directly 
violate ours in granting him a dispensation 
not warranted by the law or usages of a court 
of equity. In this case, we are not satis- 
fied with the case presented by the affidavits; 
on the other hand, we think that it would 
be difficult to support it by any affidavit, 
however strong. 

This leads to a consideration of the applica- 
tion as it would stand on satisfactory affidavits. 
Among the exhibits in the case of Packer v. 
Nixon is a copy of the bill filed in chancery by 
John Aspden of London, the father of the pe- 
titioners, against Mr. Nixon, the executor. 
This bill is referred to in the bill of review now 
offered for our allowance, and is therefore ju- 
dicially before us. This bill was filed in 1823, 
praying that the complainant might be de- 
clared the heir at law to the testator, and. as 
such, entitled to his whole personal estate, 
and praying for an injunction to the ti-ansmis- 
sion of the estate to the executor. The will 



and accompanying codicils or memoranda were 
set out at length, with an averment that Mr. 
Nixon had proved it here and in England; had 
taken on himself its execution, and possessed 
himself of all the personal property of testator. 
He then avers himself to be the heir at law; 
and, as evidence thereof, shows that Thomas 
Aspden, of Simonstone, in Lancashire, was the 
common ancester of the testator and himself, 
who had issue twelve children, the eldest of 
whom was John Aspden, who died and was 
buried at Deptford, m Kent, In 1754, leaving 
issue only one son, Andrew Aspden, who diea 
and was bm-ied in the same place in 1771, leav- 
ing issue the complainant, his only child and 
heir at law. That the testator was the only 
son of Matthias Aspden, the third son of 
Thomas, of Simonstone, the common ancester; 
he also stated that at the tune of filing the bill 
he was eight7-five years of age. After their 
father's death, the petitioners became parties 
to the suit by bill of revivor in 182S, and its 
averments thus became theirs; they also filed 
a bill as heirs at law of the testator in the ex- 
chequer in 1831. Such was the case of the 
father from 1825 to 1828, and of the petition- 
ers from 1828 till 1831, in the courts of Eng- 
land. This is precisely then: case as first pre- 
sented in this court in 1834; there is no new 
matter now introduced as evidence of their 
title,— not one fact alleged which was not be- 
fore substantially averred. From the first to 
the present moment, the whole case rests 
on pedigi'ee; it was necessary to trace it to a 
time beyond the memory of living witnesses; 
there could be no evidence to prove it but the 
registers of births, marriages, deaths, and buri- 
als, traditions, hearsay, or the written recogni- 
tion of relationship by the testator or other 
members of the family. Let it come from 
whatever source, it tended to but one point, — 
the common ancestry of the complainant and 
the testator, and a lawful succession from the 
elder brother, all of which was as fully known 
in 1825 as now. John Aspden was then eighty- 
five years old; born in 1740, he was fourteen 
years of age when his grandfather died, and 
thh:ty-one at the death of his father; he must 
have been familiar with the family pedigree 
for more than half a century, after he came to 
man's estate, and when he was seeking a large 
fortune hy an adversary suit, must have been 
aware of the necessity of proving his case; on 
what subject did he want knowledge? Pedi- 
gree; it was easily attainable at the places 
where he was bound first to look,— the regis- 
ters; and the testator's papers would show it; 
if he did not examine them, there is gross neg- 
ligence, in which case he is presumed to know 
all that he might have known with reasonable 
diligence. 16 Ves. 333. But it is needless to 
resort to presumption in such a case as this; it 
is neither possible nor credible that the coun- 
sel or solicitors in England would prosecute a 
suit by an beir at law whose succession was 
to be traced back one hundred and thirty-six 
years, without examining the registers; or 
that, if the search had been made without ef- 
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feet, they would not have advised the present 
pet.t'onsrs to give seme account of it. The dep- 
osition of 3Ir, Neville, with the accompanying 
■copies of the registers, shows the facility with 
■which they were obtained; those from Pade- 
ham and Whatley are dated on the 24th July, 
the same day on which Mr. Neville states lie 
went there for the purpose; the otners were 
obtained between the -ith and Sth_ of August, 
^nd the affidavit taken on the 9th, being only 
fifty-three days from filing the present petition. 

There is no averment in the bill, petition, or 
In any other way, that all this evidence was 
not in possession of the parties from 1825; the 
-counsel in their arguments have not pretended 
it; they surely cannot expect the court to pre- 
sume it. The facts attested by the registers, 
therefore, cannot be deemed new matter. 

This brings us to the consideration of the 
testator's memoranda on the two separate pa- 
pers found in his tiiink, with the entries in his 
Bible; and, as we should probably have per- 
mitted the petition to be amended so as to in- 
troduce the canceled wills of the testator, it 
may not be improper to refer to them, to avoid 
a future application. The^e memoranda are 
good evidence of pedigree, as the deliberate 
declarations of the testator, and tend strongly 
to prove the fact that his grandfather, Thomas, 
had twelve children, of whom John was the 
eldest; this is the veiy fact stated in the bill 
■of 1825, and of course has not been newly dis- 
covered. These memoranda also note the bap- 
tism of several of the children, with then* 
places of burial, but none of them take notice 
of the descendants of any, except Matthias, 
the father of the testator; so far as they re- 
late to the baptism and bui-ial, they correspond 
with the registers proved by air. Neville's affi 
davit, and thus far disclose no matter which 
the registers do not contain. They are not 
new in fact, or to the knowledge of the peti- 
tioners or their father, if they or either of 
them knew of the registers before; they can- 
not be deemed by the court to be new if the 
registers were known to then" connsel, solici- 
tors, attorneys or agent, for knowledge by 
either of them is knowledge by the parties; 
nor is the matter deemed new iu law, if by 
reasonable diligence either might have known 
of it in time to use it before the decree. 3 
Atk. 36; 4 Browne, Pari. Gas. 483, 484; Dexter 
T. Arnold [Case No. 3,856]. As facts, there- 
fore, we cannot consider them as new matter, 
they can only be considered as new evidence 
of facts known since 1825. There are some 
othe.* facts referred to in these memoi'anda, 
but it is necessary to inqmi-e only into their 
materiality hereafter. The canceled wills are 
evidence not only of tlie intention of the tes- 
tator at the time of making them (8 Serg. & 
R. 579; Seaton v. Ivuhn, O. C), but as the 
recognition of a kinsman or relation, and that 
there was a person in the family of the name 
of T. J., an elder of the brother of the Wil- 
liam from whom the lessor claimed (11 jEast, 
504, 506). In the will of 1776, a legacy of 
jEIOU is given **to my cousin John Aspden -of 



liOndon"; in that of March, 1791, he gives "to 
my second cousin John Aspden, livuag in Old 
street, London, £10, and to his two daughters 
the sum of £2 each"; this recognition of tht» 
testator is good evidence of the relationship of 
both the father and the present petitioners, 
but it is no newly-discovered fact. In 1825 
John Aspden knew that the testator was the 
gi-andson of Thomas of Simonstone, and that 
he was his great-grandson; of necessity, then, 
they were cousins in fact, and so deemed la 
law; and nothing more is now discovered ex- 
cept the fact that the petitioners are the daugh- 
ters of John. 

The new" discovery being then exclusively of 
the evidence of well-laiown facts, we proceed 
to inquire whether it is of that nature as 
suffices to open a decree, as also whether it ia 
so relevant and material as if used before the 
decree would probably have produced a dif- 
ferent result The order of Lord Bacon, al- 
lowing bills of review, is in its terms and its 
uniform construction Jipplicable only to two 
eases,— error in law in the body of the decree 
without farther examination of fact; the er- 
ror must be apparent in the decree itself. 
Toth. Append, 41; 2 Ch. Cas. 153; Prec. Ch. 
260; 1 Eq. Cas. Abr. 81; 4 Vin. Abr. 414, pi. 
12. It is in the nature of a writ of error (1 
Yin. Abr. 407), and lies for want or excess 
of jurisdiction (1 Vin. Abr. 292; 2 Har. Ch. 
123, 127), or an error in conscience on a mat- 
ter proved (4 Vin. Abr. 408; 1 Rolle, Abr. 382). 
The error must appear on the case as stated 
in the decree, and every fact mnst be admit- 
ted as stated. 2 Har. Ch. 124; Bohun, Curs. 
Can. 381, 386; 2 Eq. Cas. Abr. 174; 2 Freem. 
182; 4 Vin. Abr. 407, 408; 1 Ch. Cas. 54, 55, 
105; Hardin, 174. The decree is matter of rec- 
ord, and can be tried only by the record. Pr. 
Reg. in Chancery, 51. If there is a mistake of 
fact, it must be corrected on an appeal (2 
Freem. 182; 1 Eq. Cas. Abr. 164; Lane, G8, 69), 
or the decree is final (4 Vin. Abr. 407; 1 Ch. 
Cas. 231, 233; Bohun, Curs. Can. 385, 386). 
And it is no error that the matter decreed is 
conti-aiy to the proof (1 Vern. 166), for after 
decree it is presumed the court judged on the 
whole proof according to its purpose (Hardin, 
174). Witnesses cannot be re-examined anew. 
4 Vin. Abr. 407; 2 Freem. 181; 1 Eq. Cas. 
Abr. 81; Dickens, 614; 2 Madd. 536, etc.; 
Dexter v. Arnold [supra], full on these points. 
These bills are not favored, and a second will 
not be allowed, however manifest the error. 
2 Ch. Cas. 133; 2 Madd. 541. And if a fact 
is omitted to be stated that is matter of ap- 
peal. 4 Vin. Abr. 408; 2 Keb. 279, pi. 46; 
Dexter v. Arnold [supra]. 

After a decree the proofs are no more to be 
questioned than the verdict of a jin:y on a 
writ of error. Hardin, 51, 127. Nor is a 
master's report confirmed on exceptions; it is 
as conclusive as a verdict. [Hopkins v. Lee] 
6 Wheat [19 U. S.] 113, 116. Error apparent 
does not apply to an erroneous judgment 
merely, and the question is not whether the 
cause is well decided, but whether the de- 
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crea is right or wrong on the face of it, as an 
infant not having a day allowed him, &e. (17 
Ves. 178), a decree taken pro confesso, where 
the party was not brought in contempt (4 Ch, 
R Gi, 66), or the decree is conti-ary to a stat- 
ute (4 Yin. Abr. 407; 1 Kolle, Abr. 382), or for 
decreeing a sale under the authority of a law 
without complying with its provisions ([Bank 
of U. S. V. Ritchie] 8 Pet. [33 TJ. S.] 145).; not 
for any errors in the progress of a cause, or a 
master's report excepted to, because not in 
the body of the dea-ee (2 Eq. Cas. Abr. 17o, 
pi. 12; 4 Vin. Abr. 414, pi. 6; 8 B. P. 0. 391, 
392). But if part is repugnant to another 
(Bohun. Curs. Can. 381), or the decree impos- 
sible (1 Oh. Cas. 86), it lies. So if the decree 
is founded on a record made in a case depend- 
ing in chancery, which was referred by the 
solicitor in the cause without the consent of 
the party. 1 Ch. Cas. 85, 86. But, to make 
a decree conclusive as to the facts, it must ap- 
pear that the com-t rendered their judgment 
upon them as "on reading the proofs, it ap- 
peared." If it is on reading the proofs, it is 
decreed that is no dea*ee on the evidence. 2 
Oh. Cas. 161, 162; Bohun, Curs. Can. 388. 

The new matter to sustain a bill of review 
must have risen in time since the decree (3 
Atk. 627); and not any new proof which 
might have been used when the decree was 
made, unless it lias come to light since, and 
could not possibly have been used, at the time 
of the decree (Toth. Append. 41). New mat- 
ter means a fact in esse at the time of the 
decree, not then in the knowledge of the party, 
his solicitor or agent (2 Atk. 534; Dickens, 
612, 614; 2 Atk. 178), not where a matter of 
fact was in issue at the hearing; though new 
proof of it is discovered smce, it will not be 
admitted (2 Freem. 31; 4 G. R. 196; 3 P. 
Wms. 371; 4 Vin. Abr. 414; 2 Eq. Cas. Abr. 
175, 176; 2 C. R. 45; Dexter v. Arnold [supra]). 
If the bill contain matter, part of which was 
In a former bill and decree, and part new or 
by a supplemental bill, the court will, on a 
demurrer to so much as was contained in the 
former bill, direct the master to see what was 
in the former bill, and allow the demurrer ac- 
cordingly (Gilb. Eq. 183, 184), to what was in 
the former bill. No witnesses who were or 
might have been examined on the former 
bill shall be examined to any matter on a bill 
of review (Bohun, Ours. Can. 381; 2 Bladd. 
518; Pr. Beg. 53); as where "plaintiff would 
examine as to a matter of tender and refusal," 
which he could not prove before the hearing, 
but could now prove it, no precedents could 
be produced, and the bill was dismissed" (2 

Oh. B. 66). . - , 4. 

Nothing is a ground to direct a new trial at 
law that would not be a ground for a bill of 
review to reverse a deci-ee. 1 Ch. Cas. 43; 
2 Har. Ch. 125. Nor is the want of any evi- 
dence 'or matter which might have been used 
In the first cause, of which the party then had 
knowledge and there is no proof, but the plain- 
tiff might have had the witnesses that. were 
examined here at the trial; though tlie proof 



on the bill of review was such that the plain- 
tiff In the original cause could not have re- 
covered; it being his own confession, the comt 
would not enjoin the judgment at law, and de- 
clai-ed that a confession after a decree was no- 
ground for a bill of review (1 Ch. Gas. 43, 44) r 
or where the new evidence Is not applicable to 
the original issue, nor where the original bill 
contained information on which he was re- 
quired with reasonable diligence to ti'y the- 
case at first, on his whole evidence, and where- 
the relief might have been effectually asked 
(16 .Ves. 350, 354; Dexter v. Arnold [supra]). 
New evidence cannot be received on a bill of 
review in support of a case not in the record 
(16 Ves. 354; Amb. 293; 5 Mass. 313, 314);: 
or to draw in question matters which have 
been settled on an account before the master,, 
or put to an issue (2 Browne, Pari. Cas. 109; 
2 Atlc. 534). If a paper is produced by an 
adversary, it is the same as if produced by the 
party, and is not deemed new matter on a bill 
of review. 3 Atk. 37. The new matter set 
up must not be merely accumulation. Id.; 3- 
Johns. Ch. 127. It must not be the same or 
similar evidence, or corroboration. 1 Hen. & 
M. 15. If the party had knowledge of the- 
matter, but offered no proof of it at the hear- 
ing, it is not the subject of a bill of review. 
2 Freem. 178; 3 Ch. R. 76, 77. The new 
matter must show the right of the party at 
the time of the decree, which was not thea 
known to him (2 Ves. Sr. 576); not additional 
circumstances, merely confirming facts before- 
proved (1 Hen. & M. 179, 200), or proof on thtf 
same points which were in issue, or any evi- 
dence in the knowledge of the party before- 
the decree (Gilb. Forum Rom. 186; Dexter v. 
Arnold [supra]). The course of the court on ^ 
bills of review Is conclusive to show the khidl 
of evidence which alone can be sustained. 
The first object is a reversal of the decree. 
While It remains closed there can be no re- 
vision or explanation of it, except misstating* 
Gilb. Forum Rom. 184. On the plea by the- 
defendant of the decree, and a demurrer to 
the new matter set up for opening it, as in- 
sufficient in law, the court decide whether 
there is a case for review. Gilb. Forum Bom. 
189. In this stage of the cause nothing is read 
but what appears on the face of the decree 
but after the demurrer is overruled the plain- 
tiff is at liberty to read the bill and answer^ 
or any other evidence, as at a rehearing, the 
cause being now equally open. 1 Atk. 290; 
Dexter v. Arnold. Defendant may, on a plea, 
disprove the new matter. 2 Madd. 543; Mitf. 
Eq. PI. 236. But if he demurs. It is then too 
late to show that there is no new matter dis- 
covered, as it cannot be insisted on at that 
hearing. 2 Atk. 40; 3 Atk, 217. The court 
will not reverse a decree for any error not 
specially assigned in the bill or petition. JMitf > 
Eq. PI. 70, 72; Dexter v. Arnold. If the de- 
cree is reversed, on a rehearing the cause is- 
entirely open to the party in whose favor the 
decree is. As to the other, it is only open as- 
to the facts complained of. If it is on new 
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proof, no other can be heard. 2 Madd. 483. 
There can be no new evidence on the merits 
(6 Johns. Ch. 256; 1 P. Wms. 300; 2 Vern. 
463; 2 Har. Ch. 85), without special leave of 
the court, which is seldom granted (Gilb. 
Foi-um Rom. 183). These cases are evidence 
duly taken and omitted to be read; evidence 
of new matter not before ready; papers since 
found and allowed to be proved viva voce, or 
to impeach a witness before examined, 6 
Johns. Oh. 256; Free. Ch. 64; 10 Ves. 236; 13 
Ves. 458; 1 Ves. & B. 153, 154. New evi- 
dence is not heard in the house of lords on ap- 
peal (2 Bl. Comm. 455; Gilb. Eq. 156; Amb. 
SO, 91), though it may be by the chancellor on 
-appeal from the rolls (Free. Ch. 496; 2 Atlc. 
408; 2 Vern. 463; Gilb. Eq. 151), it being 
in the nature of a rehearing. But the rela- 
tion between these officers is peculiar, and 
the practice on such appeals is no guide to the 
course of equity, in cases where the rehearing 
is by the same court which gave the original 
decree, or to the proceedings in the courts of 
the United States on appeal. On a rehearing 
of a decree after liie reversal on bill of re- 
view, the party must rely on the new matter 
in his bill, or the evidence already in the 
cause; he can introduce nothing which he had 
not assigned as a ground for opening the de- 
cree. 

The court will not reverse a decree for 
extraneous matter arising in the progress of 
a cause not in the decree. Pinch, 36, 209; 
2 Atk. 534; 3 Atk. 627; 1 Vern. 392; 4 Hen. 
& M. 243, 244. The new matter must be 
such as will bear on the body of the decree, 
not on interlocutory orders. As the verdict 
of a jury cannot be revised on a writ of 
error, neither can the report of a master to 
which exceptions have been filed after con- 
firmation, as it has all the legal effect of a 
verdict of the judgment. 

The error assigned in this case is an er- 
ror in fact, in declaring John Aspden of 
Lancashire to be the heir at law of the tes- 
tator; if the decree is revei-sed, it must be 
on this ground alone; the other grounds 
taken in the petition are merely introducto- 
ry to this. The only ground assumed by the 
petitionei-s is that they are the heirs at law, 
in which character they claim the fund in 
the hands of the executor, and this is the 
only fact on which they rest their ease. 
Tbey are not parties to the original suit; 
their title is nowhere set up, or appears in 
any part of the proceedings; it was not in 
the case or at issue in any way. John Asp- 
den of Lancashire claimed in his own right 
by descent from William, the alleged eldest 
■uncle of the testator on the father's side; 
lie established his claim by competent evi- 
dence, without the least reference to there 
having been an uncle older than William. 

We have, then, to decide upon a new case, 
by a new party, on a new title, no fact of 
which appeared before the final decree. The 
first question is whether an entire new title 
in a new parly Avho is a stranger to the 
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suit, claiming adversely to all the original 
parties, can be considered newly-discovered 
matter, for the opening of a decree. On 
thissubject we have no doubt. There is not 
only no precedent for a new trial at law. or 
review in equity, in such a case, but it is 
opposed to the whole course of adjudication, 
in all courts, from the date of Lord Bacon's 
ordinances. If we take a narrower view of 
the case, the matter set up is only corrobo- 
rative and confirmatory of the registers. 
The petitioners do not pretend that the fact 
of their heii-ship is matter come to light 
since the decree passed, or that the evidence 
of it by the registers has been newly dis- 
covered, or could not have been used at the 
hearing. They rest their bill of review sole- 
ly on the memoranda and other papers of 
the testator, discovered in June last. Copies 
of these registers, duly attested or certified, 
are good evidence of all matters of pedi- 
gree. [Same Cause] 1 DaU. [1 U. S.] 2; Serg. 
& R. 389; 1 Yeates, 17, 15. They are the 
records of facts, beyond the memory of man, 
entitled to great weight; they are alone suf- 
ficient to establish pedigree of a much high- 
er chai-aeter than hearsay, which is also ad- 
missible. 

As to distant facts, they are the primary 
and principal evidence, not to be lightly 
questioned. The contemporaneous memo- 
randa of a member of the family, made from 
his own knowledge, may, in some cases, be 
as good or better evidence; or family rec- 
ords and muniments of title. But that is not 
this case; these memoranda refer to events 
before the testator was born; the last one 
was more than a century after the birth of 
his uncle John; his knowledge must, there- 
fore, have been derived from hearsay, fam- 
ily papers and entries, or from the registers. 
In this ease the registers must be consider- 
ed as the primary and most authentic evi- 
dence, and the memoranda secondary or aux- 
iliary; but view them in either way, they 
are only additional to the registers, if they 
had been produced before the decree tend- 
ing to prove the same fact. Now, as it is 
clear that the family pedigree was known 
from 1825, and that the evidence of it by 
the registers could have been used at the 
hearing, the petitioners cannot be now put 
in a better situation than if they had been 
parties and had produced the registers; in 
which case the memoranda and canceled 
wills would have been confessedly mere ac- 
cumulation. The delay of their application 
to become parties certainly gives them no 
better claims to the interference of a court 
of equity -than if they had made it after 
they knew of the dismission of their bill, 
and that the injunction which prevented the 
transmission of the fund here to be disti-ib- 
uted according to the law of this country 
had been dissolved. There is no principle 
or rule of equity in relation to this subject 
that, we should not violate, by now permit- 
ting the registers to be used as a gixmnd 
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for opening the decree; tliey cannot be used 
in an appellate court, nor could they be used 
at a rehearing if the decree "was opened. 
It would be giving to the memoranda the 
effect of an "acetiam" or "quo minus" clause 
in a writ,— mere inducement to introduce in- 
admissible yet indispensable evidence, that 
would make bills of review matters of 
course; for the party would only be obliged 
to show some item of evidence connected 
with or forming a part of his title, which 
was newly discovered; then he could, by its 
potency, introduce an entire new case and 
title, and all other evidence, however long he 
had known of it, and however convenient 
it might have been to produce it before- 
The effect of the registers may be very pow- 
erful to show how good a case the petitioners 
had, and how easy it was to have establish- 
ed it by the most ordinary attention; but 
they also show that a good cause may be 
lost by negligence, and, when that negligence 
has been palpable and long continued, any 
hardship that awaits them is not the fault 
of the law. If they had a title or right to 
■ this estate, they had a remedy which they 
-could lose only by their negligence; they 
knew the fund was here, and a small por- 
tion of the time and money expended in 
England in litigation would have sufficed 
long since to establish it here. No princi- 
ple is more approved, both in courts of law 
and equity, than that the best right may 
be lost by negligence. It is necessary to 
the peace of society and the security of ti- 
'tles. 

It remains to take a still closer view of 
-these memoranda and canceled wills, their 
relevancy and materiality, in producing a 
different result in the original cause. The 
enti-y in the Bible and on the two papers 
produced are evidence of one fact,— that 
John Aspden was .the eldest son of Thomas 
of Simonstone, and, as such, the stock from 
which the petitioners musttrace their descent; 
the memoranda as to the other children of 
Thomas .have no bearing on the case, as 
they relate only to the place or time of their 
burial; the succession from John is not 
brought down; his death, burial, and place 
and time, only are noted; this leaves a long 
chasm between him and the petitioners, as 
to which the memoranda or entry in the 
-Bible gives no information. It shows that 
William, the ancestor of John of I^ancashire, 
was not the eldest son of Thomas; but not 
that John of London was the grandson of 
John of Kent, the son of Thomas of Simon- 
stone. The canceled wills show that John 
of London was the cousin or second cousin 
^f Matthias, the testator, and that the peti- 
tioners are the daughters of this John, but 
jiot that John was a cousin by descent 
from John, the eldest son of Thomas; he is 
equally a cousin by descent from any of his 
children. The indispensable link to com- 
plete the chain is wanting; there is no evi- 
dence to prove the descent from John; the 
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law cannot presume that John of London 
was his descendant, rather than of any other 
son; the fact must be made out in some oth- 
er way than by the entry, memoranda, ot- 
canceled wills. Had they all been produced 
previous to the decree, they would not have 
authorized the court to declare that John 
of London was the heir. In our opinion on 
the exceptions to the master's report, we 
pointed out the course we should have pur- 
sued, but no notice was given that there was 
or would be any contest between two ad- 
versary claimants to the heirship on the 
father's side. Now, the newly-found evi- 
dence leaves a fatal chasm in the title of the 
petitioners; if we reverse the decree we 
cannot declare the petitioners heirs at law 
on the new matter set up; it may induce us 
to doubt whether John of Lancashire is the 
heir at law,— to believe that he is not; but, 
then, for what shall we reverse the decree, 
or permit it to be opened to receive evi- 
dence that does not make out the petitioners* 
ease? If we do, then we must admit the 
registers, or proof by tradition, hearsay, or 
some other source not now pointed out. "We 
cannot act upon the registers without mak- 
ing law to suit the case, and overturning 
every rule and principle which has been 
consecrated by courts of equity for two 
hundred years; we can act on no other evi- 
dence than that now set up without a sec- 
ond bill of review to let in new evidence 
from other sources than tlie register, or the 
papers now produced. . If we could receive a 
second bill, we could act on nothing now be- 
fore us; the consequence is that the peti- 
tioners have neither made out a ease where 
they can b6 relieved by bill of review, or 
assigned any cause for review in" the .new 
matter set up. 

The defendants have objected to the allow- 
ance of this bill on the ground that the pro- 
ceedings in the court of chancery and ex- 
chequer in England, before referred to, 
are final and conclusive between the parties 
to those suits, and operate as a bar to any 
resort to the estate of the testator by the 
petitioners. If it were necessary to decide 
this question, we might not find it one of 
much difficulty; but it arises only collateral- 
ly on a preliminary proceeding resting in 
the discretion of the court, on which there 
can be no appeal, and, as we cannot grant 
leave to file the bill of review, it is unnec- 
essary to decide it. Had the bill been filed", 
it would have been a proper matter to plead 
In bar, or to have set out as a ground of <ie- 
murrer, or it may be pleaded to an original 
bill; in either case the decision of this court 
would be subject to an appeal; we therefore 
decline giving any opinion on this point 

There is another circumstance in this case 
which has not been noticed by the counsel 
on either side, and to which we advert only 
for the purpose of not being misunderstood 
in passing it without observation. The pe- 
titioners are certainly in time in making 
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their application, for the hill of review in 
less than six months from the final de- 
cree. But the effect of time is important 
in other respects than as a mere legal lim- 
itation to the assertion of a claim in a court 
of equity; it has heen before us on more 
than one occasion; we have expressed our- 
selves plainly and at length on the subject, 
and must not be understood as entertaining 
any doubts of the correctness of former 
opinions; whether they would apply to this 
case is another matter. 

We have felt it our duty to give this case 
our fullest consideration; it has enabled us 
to come to a conclusion perfectly satisfactory 
to our own minds; we should have been bet- 
ter pleased if a case had been presented to us 
which would have authorized the opening of 
our former decree. It is highly desirable 
that justice should be so administered that 
no right should be without a remedy, espe- 
cially in a court of equity. Yet no admin- 
istration of justice can be so dangerous, as 
affording remedies in violation of the set- 
tled law of the land; the peace of society 
and the security of the rights of property 
are better preserved by leaving parties to 
suits to the effects of their own negligence, 
than disturbing the sanctity of judicial pro- 
ceedings for light causes. It is for the inter- 
est of the public that there should be some 
end of suits, and the law aids the vigilant, 
not the negligent. The petition is dismissed. 

[See Case No. 10.653 for opinion of circuit 
court in the ease of Packer v. Nison.] 
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POOLE et al. v. The WASHINGTOJT. 

STURGES et al. v. The MAZBPPA, 

[9 N. Y. Leg. Obs. 321.] 

District Court, S. D. New York. April 9, 1851. 

Collision — Vessels Fkee and Close-Hacled — 

Rule at Night— Look-Out on Leaving Port 

— Pleading— Stating Material Facts. 

1. In admiralty pleadings the court requires 
that material facts within the knowledge of the 
parties should be distinctly stated, and a neg- 
lect in this resi)ect is to be taken most unfavor- 
ably against the vessel omitting it. 

2. The general rule that a vessel free, meet- 
ing one close-hauled, must give way, whether 
the close-hauled be on the larboard or starboard 
tack, applies in all eases where the facts are not 
doubtful as to how each vessel has the wind. 

[Cited in The Catherine and Martha, Case No. 
2,512.1 ^ 

3. During a dark night, or under circum- 
stances making it doubtful which vessel has the 
wind free, the larboard tack must give way in 
time, the starboard tack being regarded as priv- 
ileged, although it may turn out that she had 
the wind some points free. 

4. Where a practice was set up and a proof 
given, that on board vessels, more especially 
coasting schooners, no look-out was stationed ex- 
clusively to perform that duty when leaving the 
port of New York during daylight, but that all 
hands were on deck and were considered as suf- 
ficiently performing that duty among them. 
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Eelrl, such practice to be without law or reason, 
.ind that no practice caii be more hazardous and 
reprehensible; that it is most pre-eminently and 
imperatively the duty of all vessels on leaving 
this port at all times to observe the precaution 
of a vigilant look-out 
[Cited in The Ancon, Case No. 348.] 
5. The want of a look-out, detailed and sta- 
tioned for the exclusive performance of that 
duty, was itself a circumstance of a strong 
condemnatory character, and exacted, from the 
vessel neglecting it, clear and satisfactory proof 
that the misfortune encountered was in no way 
aseribable to her misconduct in that particular. 
[Cited in The Northern Indiana, Case No. 10,- 

[These were cross libels by William S. 
Poole and otliers against the schooner Wash- 
ington, and Lothrop L. Sturges and others 
against the bark Mazeppa, to recover dam- 
ages sustained by a collision.] 

Robert Emmet and W. Q. Morton, for the 
Mazeppa. 

F. -B. Cutting and E. H. Owen, for the 
Washington. 

BETTS, District Judge. It is evident that 
the subject of controversy brought before 
the court in these suits was regarded as im- 
portant in itself, and also as affording strong 
grounds of claim to each of the parties, as 
cross actions were instituted nearly simul- 
taneously and have been both pursued with 
great earnestness to a final decision. The 
schooner Washington, on a voyage from 
New York to Alexandria and Georgetown, 
District of Columbia, and the barque Mazep- 
pa, from New Orleans to New York, in the 
afternoon of September 15, 1848, came in col- 
lision, twenty or twenty-five miles soutli- 
Avardly of Sandy Hook, and some miles off 
the .Jersey shore. The day was bright and 
clear, and no object intei-vened to embar- 
i-ass the movements of the vessels, or inter- 
cept a distinct view of each other. Both re- 
ceived serious injuries from the coUisiop. 
The JIazeppa lost her foretopmast backstay; 
was cut down a little farther aft within two 
feet of the water, which washed in; had her 
mainmast shattered by the bowsprit of the 
Washington; was nearly stilpped of her 
starboard bulwarks from aft of the fore- 
shrouds; starboard main-shrouds caiTied 
away; poop deck lifted up; cabin injured; 
stern boat knocked away; and from the tot- 
tering and dangerous condition of her main- 
mast it had to be cut adrift. Her anchors 
were let go at once; a pilot boat rendered 
salvage service; and the Mazeppa was tow- 
ed to the city on the following day by a 
steamboat. Libels were filed against the 
Mazeppa for salvage on behalf of the pilot 
and steamboat, and the sums paid on their 
settlement claimed as part of the damages 
against the Washington. The Washington 
had her bowsprit broken short off; lost her 
figurehead, and was otherwise seriously in- 
jured about the, bows; she continued her 
voyage, however, to Georgetown. 
The owners of the Mazeppa filed, their libel 
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against the Washington, on the 30th of Sep- 
tember, to ■which an answer was interposed 
on the 9th of November following. On the 
16th of the same month the owners of the 
"Washington commenced their action against 
the aiazeppa, and the answer to that libel 
was filed the 5th of December thereafter. 
The cross actions were brought to hearing 
at the same time upon the double pleadings, 
and proofs taken in them conjointly. The 
owners of the Mazeppa pleaded that she 
was close-hauled on the larboard taclr, the 
wind W, N. W., inclining to the N,, and 
blowing a whole-sail breeze; and that the 
Washington, headed S. S. W., being to lee- 
ward of the Mazeppa, with all sails set, and 
running at least four points free, the wind 
abaft the beam, at the rate of nine knots the 
hour, struck the Mazeppa on her starboard 
and lee side abaft the fore-chains, and char- 
ges the damages incurred to be §10,000, be- 
sides salvage paid, &c. They charge that 
the collision took place three to five miles 
off shore, in full daylight, and was occa- 
sioned by the negligence and want of skill 
of those navigating the Washington, and the 
want of a proper and vigilant look-out on 
board her, and aver it was impossible for 
the Mazeppa to have done anything after 
her danger was discovered to avoid the 
Washington; that those on. board the Ma- 
zeppa expected the Washington, in obedi- 
ence to the rules of navigation, would have 
taken seasonable measures to avoid the Ma- 
zeppa. The owners of the Washington 
pleaded that the Washington was sailing 
along the land about one and a half mile off, 
as near thereto as was prudent or custom- 
ary for vessels of her size and draught of 
water to go; steering by the compass S. by 
W. or thereabouts, the wind blowing a fresh 
breeze from W. with frequent squalls, in 
which it would vary a point or two; that 
she was under whole mainsail and foresail, 
standing and flying-jib and no other sail, 
and the mainsail and foresail were about a 
point off from being close-hauled, and she 
was going about seven knots. They charge 
that the weather was clear, so that objects 
could be seen at a great distance, and that 
the JIazeppa was to- leewai-d and ran across 
the track of the Washington, the collision oc- 
curring between 3 and 4 o'clock p. m., and 
that it was impossible for the Washington 
to avoid it; the Washington did not any 
way change her course previously, and that 
the JIazeppa, by luffing or keeping away 
In time, could easily have avoided the col- 
lision, and charges the want of proper care 
and diligence in the master and look-out; 
the look-out not giving the pilot notice of the 
Washington till the two vessels were close 
upon each other, and allege the collision was 
occasioned solely by the fault of those on 
board the Mazeppa; and state the damages 
received by the Washington at §3,000 and 
more. They aver the master, his mate and 
three men were on deck and kept a proper 
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look-out, and such as is usual to keep in 
the day time in fair weather. 

The counter-pleadings introduce a multi- 
tude of particulars with a view to show the 
blame of the misfortune was imputable to 
the adverse vessel, but they consist rather 
of amplifications and inferences than alle- 
gations of any substantial points for proof 
or decision, and belong more to the province 
of argument than that of pleading. So far 
as they may be regarded as having a mate- 
rial bearing upon the merits of the case, 
they are noticed in the course of the deci- 
sion, and it is unnecessary to spread them 
further on the statement of the case. The 
material issues involved in these pleadings 
are: Whether a proper look-out was sta- 
tioned and kept on both vessels or either. 
Whether both vessels were close-hauled up- 
on the wind, or if either, and which had the 
wind free; and to this inquiry, whether the 
wind was W. directly off shore, or W. N. 
W., including more N., the wind was W. 
directly off shore as the two were approach- 
ing each other. What was done or omitted 
on board either vessel immediately preced- 
ing the collision evincing the want of due 
precaution and skill. Upon these several 
points the statements in the pleadings are 
directly in conflict, each vessel representing 
itself in each particular wholly in the right, 
and the other one wholly in the wrong. 
The pleadings on each side are sufficiently 
full and precise, except that the Mazeppa 
fails to aver the coui-se she was steering. 
The testimony adduced by her shows she 
was laying N. half E., but both in the libel 
and answer filed on her part, this particular 
is left unstated; it is only alleged, she lay 
close-hauled to the wind, blowing from W. 
N. W. tending more N. On the other hand, 
the Washington sets forth distinctly in the 
pleadings her course by the compass. This 
is the proper method of pleading. Tne court 
has a right to an unreserved and explicit 
statement on the pleadings of every fact 
known to the parties, which may be mate- 
rial to the maintenance of the case set up by 
them respectively, and it is thus not unfre- 
quently enabled, upon the mutual represen- 
tation of the positions and manoeuvres of 
the two vessels, to ascertain whether the 
conduct of either was blamable, and if so, 
with which the fault lies. The neglect to 
supply this guide to the judgment of the 
court is always to be taken most unfavora- 
bly against tie vessel omitting it, and the 
court will be cautious that such reserve shall 
not be used in her behalf to the surprise of 
her adversary, or so as to permit proofs to 
be shaped to meet any description of case 
she may find it advisable to set up on the 
trial. This point is not without materiality, 
for it is denied on the part of the Washing- 
ton that the Mazeppa was holding a proper 
course, if she was in fact running close- 
hauled, and it was accordingly proper that 
she should have made a specific averment 
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on that head, which should announce the 
ground of her justification, and enable the 
Washington to meet it •with the appropriate 
pleading and proofs, and the coiu't be sup- 
plied a direct issue to decide upon. But as 
no exception was taken by the pleadings or 
in the course of the trial to this defect in 
the allegations of the Mazeppa, and as testi- 
mony was produced against her tending to 
show she was steering W. of N., I think it 
may be allowable and proper for the court 
to consider the evidence on both sides to this 
fact, although it is not formally put in issue 
by the pleadings. 

Some of the issues raised present no ques- 
tions important to the merits of the case. 
For instance, it is not shown to be of any 
consequence to the rights of either vessel 
whether the collision occurred 20 or 23 miles 
south of Sandy Hook or V/y or o miles off the 
shore; for the evidence, so far as it applies 
to those inquiries, tends to show that at the 
time the wind was the same at all those 
points. It may occasionally happen that a 
current of wind runs up or down along 
shore, which is not felt in the same direction 
some miles from land, and that a change of 
wind is experienced soonest five miles near- 
est to the point at which it settles; but the 
clear bearing of the evidence in this case is 
that during the period embi-aeed within the 
ti-ansaetion in question the wind was felt 
fi-om the same quarter at all the different 
places set up by the parties as the point of 
collision. The disagreement in the proofs to 
be settled by the court relates, therefore, 
solely to tlie question whether it blew direct- 
ly from the W., or from W. N. W. inclin- 
ing N., because all the witnesses in a position j 
to speak to this fact at the time of the colli- 
sion limit their testimony to the course of the 
wind then and there blowing. The chief dis- 
cordance arises from varying estimates of 
distance from other places, in which the two 
vessels came in contact. 

The maritime rule of law applicable to 
sailing vessels meeting under the cireum- 
stauees stated in the pleadings is difiEerently 
understood by the counsel for the respective 
pai*ties. For the Washington, it is contend- 
ed, that the vessel if running close-hauled 
with her starboard tacks on board, is en- 
titled to hold her coui-se when there is sea 
room sufficient, against another approaching 
her in a direct line, or on a parallel line so 
near as to endanger a collision, and that in 
eitlier of such cases the vessel on the ad- 
verse course must give way, and they insist 
that the privilege is preserved to the star- 
board tack, although running free. The au- 
thorities referred to do not support the prop- 
osition in so genex-al a form as it is put and 
maintained by the argument. Ang. Carr. § 
■654, gives the summary of the doctrine as he 
gathers it from the cases, and he annexes to 
the principle the important qualification that 
the starboard tack so situated retains her 
^'ourse in doubtful circumstances. 



The case from which the proposition is ex- 
tracted affords very little countenance to any 
idea that the old rule was intended to be 
changed by extending the privilege of the 
starboard tack beyond what had been al- 
ways recognized in the established usages of 
navigation. In that case the vessels met in 
the night time, and it stood doubtful upon 
the pleadings and proofs which had the wind, 
and it appeared they were standing towards 
each other head and head, or nearly so, and 
that, when the starboard tack ported her 
helm to avoid the other, the larboai'd tack 
ported hers also; thus bearing up again into 
the same track with the other. There were 
here a duplication of faults by the larboard 
tack— First, as it was unknown which vessel 
had the wind most free, it was her duty to 
have given way to the starboard tack; and, 
second, after the starboard tack had adopted 
that measure herself, and had taken a course 
which would have carried the two clear of 
each other, the larboard tack bore up in the 
same direction, thus producing the collision, 
which could have been avoided had she held 
her course, or done what was, in doubtful 
circumstances, incumbent on her, kept away. 
The Ann and .Mary, 2 W. Rob. Adm. 1S9. 
Tliat case, moreover, must always be fol- 
lowed with great caution, as in a suit at law 
for the very collision a verdict and judgment 
had been rendered against the ownei"S of the 
vessel on the starboard tack, fixing the blame 
on her. Th6 comments of the Trinity mas- 
ters appended to the case, and not adopted 
in its decision, can have very little weight 
in proof of the usage or eustomaiy rule of 
navigation, because the testimony of other 
Trinity masters, offered to prove the usage 
to be otherwise, was rejected by the court; 
and if their remarks were intended to cover 
the case of vessels running free, or nearly so. 
thej^ will be found in conflict with the gen- 
eral course of decisions in that court. The 
observations of the Trinity masters most 
probably were meant to apply to vessels 
beating against the wind. 

The case of The Traveller, also cited on the 
part of the Washington, brings out more 
distinctly than The Ann and Maiy the doc- 
trine alluded to in the terms employed by 
the court in pronouncing its opinion, for it is 
declared the duty of the larboard tack to give 
way at once when there is a probability of a 
collision; and this it seems she must do, al- 
though the starboard tack is a point or two 
free, and as much to leeward. 2 W. Rob. 
Adm. 197. The qualification of peculiar cir- 
cumstances is, however, applied most dis- 
tinctly to the doctnne, for in that case the 
vessels met in the night time, and each in- 
sisted her position was to the windward of 
the other. The coui*se of the wind, and her 
own direction as claimed by each vessel, 
would put her close-hauled. They were run- 
ning in opposite directions. One alleged she 
was steering S. with the wind W. S. W.; the 
other, that she was going in a northwesterly 
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•course, tlie "wind being "W. by N. to W. N. TV. 
The larboard tack -was accordingly placed in 
Si situation wlien, in the niglit time, it was 
incumbent on her to take seasonable pre- 
•cautions against the chance of an encounter 
with the vessel approaching her. 

This review of the special grounds upon 
which the decisions in The Ann and Mary 
-and The Tiuveiler were placed relieves the 
•cases of what might at first seem to be a 
.conflict with the doctrines declared by the 
same court in previous judgments, and which 
have been adopted and approved extensively 
in the courts of the United States. From 
the time of the decision of The "Woodrop- 
Syms, by Sir Wm. Scott (2 Dod. S3), to that 
in the two eases referred to, the rule in rela- 
tion to sailing vessels has been uniform that 
the one running with the wind free must 
take measures to get out of the way of one 
approaching close-hauled on the wind, and 
this without regard to the fact whether the 
•close-hauled vessel is on the starboard or lar- 
board tack; and this is the rule of the Trin- 
ity House Corporation. Abb. Shipp. 234, 235; 
Ang. Carr. § 602; The Chester, 3 Hagg. Adm. 
-316; The Celt, Id. 321; Westm. Rev. (Sept, 
1844) p. 60. So in the American books it is 
«aid, a vessel sailing with the wind free 
must give way to one sailing on the wind; 
the privilege of the starboard tack applying 
where both vessels are beating to windward, 
.and are crossing each other in opposite di- 
rections, and there is the least doubt of their 
soing clear. Story, Bailm. § 611; 1 Conk. 
Adm. Prac. 305; Dana, Seamen's Fi-iend, 84, 
18G. The rule recommends itself to a strict 
•observance from its precision and simplicity, 
and because in the day time it can rarely 
happen, when reasonable diligence is exer- 
cised, that both vessels will not readily dis- 
cover their duty and privilege under it The 
rule does not, in terms, apply so strictly to 
vessels approaching, but not crossing, each 
other with the wind free to each, for in that 
■case the law of navigation requires each to 
pass to the larboard of the other. Trinity 
Rules, No. 2, Yet the general law, when one 
of the approaching vessels has the wind fair, 
imposes on her the duty to give way to the 
other on a wind. Id. No. 1. 

The facts in proof, brought within these 
principles of law, evince the fault to have been 
with the Washington, because if it appeared 
doubtful at the time on board her whether the 
Mazeppa was not I'unning free with the wind 
abeam, it was incumbent on her, being herself 
«o situated, to have put her helm a-lee, leav- 
ing the Mazeppa an opportunity to pass on her 
larboard side; and, even if she was close- 
hauled, as is contended in her behalf, she had, 
In my judgment, no privilege to maintain her 
■course in the day time against the Mazeppa, 
also close-hauled, for both should in such case 
port their helms passing larboard and larboard, 
as upon her theory, neither vessel was beat- 
ing, and they were not crossing each other. 
Westm. Rev. (Sept., 1844) No. 104, p. 60; Abb. 
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Shipp. 235; Lowry v. The Portland [Case No. 
8,583]; The London Packet, 2 W. Rob. Adm. 
216. And she might be required to give way 
from a privileged tack, when by so doing she 
could avoid a collision which was likely to oc- 
cur fi'om the larboard tack adhering to her 
com-se. The Lady Anne, 1 Bng, Law & Eq. 
670. This view of the case necessarily defeats 
the claim of the Washington to damages, if it 
does not subject her to them, as her action can- 
not be maintained if she is guilty of any fault 
tending to produce the collision. The mere 
fault of the Mazeppa, provided it be shown she 
committed one, will not entitle the Washing- 
ton to recover damages. There must be, on 
her part, due precaution, skill, and diligence, 
so that the injm-y could be no way justly im- 
putable to her own misconduct The action is 
founded upon the alleged correctness of her 
own conduct and the blamableness of tlie 
Mazeppa, and there must be affirmative proof 
supporting such posture of the case. 

Again, upon the pleadings, there would be 
difficulty in the Washington maintaining a 
right to hold her course as a privileged tack. 
In The London Packet, 2 W. Rob. Adm. 216, 
Dr. Lushington interprets the rule of larboard 
and starboard tack to depend upon the pre- 
sumption that the two vessels are directly op- 
posing each other, and is not intended to apply 
where the heads of the respective vessels are 
lying in diffei-ent directions. Such he, asserts 
to be the case when one heads to the S. B., 
and the other is N. N. W. half W. It Is ob- 
vious the eom'ses differed only one and a half 
points from a coincident line. In the present 
case, the course of one vessel was N. haK E., 
and of the other S. W., which would be the 
same deviation of a point and a half from coin- 
cident lines. The distinction is plain enough, 
perhaps, upon the compass, or in nautical arith- 
metic, but must be admitted an exceedinsly 
close one for practical purposes,' and does not 
seem to comport with the acknowledged law 
of navigation, which gives the privilege to the 
starboard tack close-hauled against the lar- 
board close-hauled, when the vxissels are cross- 
ing each others' courses; and woidd, more- 
over, seem not entirely accurate in its postu- 
lates, because the courses given must, if suffi- 
ciently protracted, cross each other. The same 
result is, however, obtained, whether Dr. Lush- 
ington's expression of the rule be adopted, or 
the more simple and perspicuous one of each 
vessel putting her helm a-port when the eom'ses 
are upon or approximating to a common line, 
because in both instances the vessels give way, 
each passing to the larboard of the other. 

In my opinion, a great preponderance of the 
testimony derived fi'om witnesses not on board 
either vessel, and in situations to see and know 
the facts as to the direction of the wind, and 
the courses the vessels were steering, and their 
distance off the land, suppoits the case made 
by the Mazeppa, and contradicts that set up 
on the part of the Washington. It is satis- 
factorily proved that the two vessels were 
more than three. mUes from the Jei'sey shore 
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at the time of the collision, and that there -was 
no impediment in the way of their free naviga- 
tion. The atmosphere was clear, and the wind 
a whole-sail breeze. To the main particular 
in dispute between the parties, whether tne 
wind was W., or to the N. of W., and about 
N. N, "W., indlnmg still more to the N., the 
mate of the Washington, the man at her helm, 
and a deck hand testify it was W. The mas- 
ter and mate of another vessel, one and a half 
or two miles off, and running the same course 
with the Washington, and the master of a 
schooner, three miles off, going N., also sup- 
port that testimony. The captain of the Wash- 
ington was not examined in the cause. On the 
other hand, the pilot, master, chief mate, and 
five of the crew of the Masreppa, including the 
man at the helm, all unite in asserting the 
wind was N. of W., and in this they are sup- 
ported by two pilots who passed these vessels 
about the time of the collision, in charge of 
other vessels coming to New York, and by 
three other pilots who were in their pilot boat 
following the Washington down, and about a 
quarter of a mUe from her at the time of the 
collision. The bearing of the testimony of the 
witnesses out of the Mazeppa tends to fix the 
wind at about W. N. W. to N. W. Then- tes- 
timony furthermore corroborates that of the 
crew of the Mazeppa, that she was close-haul- 
ed and to windward of the Washington, and 
that the lattei* was running free, as were all 
the vessels in sight at the tkne going S. This 
evidence overbears in numbers and disinter- 
estedi;ess that which represents the Washing- 
ton close-hauled and to windward of the Ma- 
zeppa at the time. 

There would be no utility in extracting from 
the proofs the evidence in all its details. Every 
witness was subjected to the most careful 
and skilful examination by the counsel for the 
parties, and was led through the most minute 
statement of particulars directly or coUatei-ally 
bearing upon the case. I did not at the trial 
discern, nor on more studying the evidence 
now do I find, reason for distrasting the in- 
telligence and integrity of the witnesses. The 
discordance in their testimony is no doubt the 
result of misapprehension and mistake, but 
there is no reason disclosed upon the proofs 
which calls upon the court to adopt the state- 
ment of the lesser number, and reject that of 
the great majority of these witnesses. Accord- 
ingly, I feel bound to regard the facts testified 
in support of the Mazeppa, as presenting the 
ti'ue statement of the case in this particulai-, 
and that she was to the windward closehauled, 
and the Washington to leeward running two 
or three pohits free at the time of the collision. 
This condition of things imposed on the 
Washington the obligation of proving that, 
notwithstanding her effort to keep out of the 
way of the Mazeppa, the fault of the latter 
had produced the injury sustained by her. The 
Mazeppa is charged with misconduct in not 
keeping a sufBcient look-out, so as to be ap- 
prised of the situation of the Washington, and 
be able to take proper measures for avoiding 



her. This charge is supported by the evidence 
of Mr. Lothrop, a port warden, who testifies 
that about the time the Mazeppa came into 
port, he heard her captain and mate say, they 
did not see the Washington until she was with- 
in ten feet of the Mazeppa. The captam de- 
nies he made such declaration, and says he 
was called out of his cabin by the hail of the 
mate to the pilot, that a vessel was on the 
lee-bow, and as he came on deck he saw the 
Washingtuu, then about ten lengths off. The 
mate had been examined on depositions out 
of court, previous to the trial, and was not 
present to be recalled after the testimony of 
Mr. Lothrop was given. He had sworn he was 
placed forward as look-out, and had seen the 
Washington a distance off, and had given the 
pilot notice of her, but it was supposea her 
then position and course would carry her en- 
tirely to leeward and clear of the Mazeppa. 
There is evidence tending to show that Mr. 
Lothrop had evinced a sti-ong partizanship in 
the cause in favor of the owners of the Washing- 
ton, and under that feeling had made charges 
derogatory to the character of the pilots exam- 
ined as witnesses; and tlie court, under such 
a state of his mind, should exercise caution 'n 
allowing his recollection of casual remarks of 
the captain and mate to impeach their express 
and positive declarations on oath. This topic 
need not, however, be discussed at length. It 
is enough to say that Mr. Lothrop may have- 
easily and innocently undei-stood the assertion 
of the captain, that when he saw the Washing- 
ton she was not more than ten lengths off, to 
be a distance of ten feet, and that she was 
then seen for the first time, and that kind of 
inconsistency, resting upon the memory of a 
mere word, could never be allowed in a court 
of justice to outweigh or discredit the direct 
and positive oath of a witness to a fact pass- 
ing under his own eyes. I accordingly hold it 
proved that the mate was on the look-out 
and saw the Washington a sufficient distance- 
off to enable the Mazeppa to avoid her, if it 
was her duty to do so, and that he and the- 
pilot acted under the persuasion that the Wash- 
ington was running a com-se, and at a distance- 
off, which left the Mazeppa out of danger. 

On the other hand, it is admitted on the part 
of the Washington, that she had no individual: 
of the crew designated and stationed forward 
as a look-out, and that the Mazeppa was not 
seen until within two lengths, but it is asserted 
that the whole ship's company perfonn the 
duty of keeping a look-out. Evidence was 
given attempting to establish a usage with ves- 
sels leaving port, to rely upon the ship's com- 
pany the fii-st day out for that service, and not 
to detail and station any particular one or 
more to perform it Such practice, so far as it 
exists, is without wairant of law or reason. 
The duty of a ship's company the day she 
leaves port, will probably be as absorbing, or 
mox-e so, than on any other day of the voyage, 
in fair weather. Much must iuevitably be- 
left imfinished, in clearing the deck, stowing 
luggage or loose cargo, arrangmg or coiling 
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rigging, and various otlier services and necessi- 
ties of tlie vessel, -wlien she leaves her moor- 
ings, all whieli must be put in order by tlie 
<:rew as she goes out of port No practice can 
be more hazardous and reprehensible than to 
leave the ship to run her course amidst the in- 
<;oming and outgoing navigation crowding a 
harbor like New Tort, without the safeguard 
of a look-out properly stationed forward and 
assigned to that service, and Instead of the 
first day ]being one on which she is exempt 
from employing that precaution, I hold it most 
pre-eminently and imperatively her duty to ob- 
serve it with careful vigilance at all times. 
The want of a look-out at such time, is of itself 
a ch'cumstance of a strong condemnatory char- 
acter, and exacts from the Washington clear 
and satisfactory proof that the misfortune en- 
countered is in no way ascribable to her mis- 
■conduct in that particular. 

Without discussing at length the facts in 
proof on all the points at issue, or determmmg 
whether the lilazeppa is proved to have run 
suddenly into the wind and against the Wash- 
ington, I hold, upon the law and evidence of 
the case, that there was wrong and fault caus- 
ing the injury, and that they lie upon the 
Washington, and the Mazeppa is entitled to re- 
■cover the damages sustained thereby, and the 
Washington must be condemned therefor with 
costs. An order of reference will be taken to 
ascertain the amount of damages. 
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POOR V. CARIiETON et al 

[3 Sumn. 70.] i 

Circuit Court, D. Massachusetts. Oct. Term, 
1837. 

Ikjunctioji — AxswER Dextixg Mekits — Affi- 
davits Contradicting Answer — 
Special Injunctions. 

1. In common eases, it is of cource to dissolve 
an injunction, if the answer denies the whole 
merits; and the plaintiff will not be permitted, 
upon a motion to dissolve the injunction, to read 
affidavits in contradiction to the answer. It is 
otlierwise in cases of special injunctions. 

[Cited in Orr v. Merrill, Case No. 10.591; 
Mittleburger v. Stanton. Id. 9,676; Wood- 
worth V. Rogers, Id. 18,018.] 

[Cited in Bailey v. Schnitzius, 45 N. J. Bq. 
182, 16 Atl. 680.] 

2. The continuance or dissolution of a special 
injunction, after the coming in of the answer, 
depends upon the sound discretion of the court. 

[Cited in Orr v. Littlefield, Case No. 10.590: 

Glum v. Brewer, Id. 2,909. Quoted in U. S. 

V. Parrott, Id. 15,998.] 
[Cited in Allen v. Hawley, 6 Fla. 142; Pineo 

V. Heffelfinger, 29 Minn. 184, 12 N. W. 523; 

Wise V. Lamb. 9 Grat 301.] 

3. The answer must positively deny the mate- 
rial facts of the bill, and the denial must be 
grounded on personal knowledge, not merely on 
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information and belief, in order to support an 
application to dissolve a special injunction. 
[Cited in Orr v. Badger, Case No. 10,587; Orr 
V. Littlefield, Id. 10.590. Quoted in U. S. 
V. Parrott, id. 15,998. Cited in Same v. 
Same, Id. 15,999; Nelson v. Robinson, Id. 
10,114; Woodworth v. Rocers, Id. 18.018; 
Piatt V. McClure, Id. 11,218; Cole Silver 
Min. Co. V. Virginia & Gold Hill Water Co., 
Id. 2,990; Farmer v. Calvert Lithographing, 
etc., Co.. Id. 4,651.] 
[Cited in Cooper v. Tappan, 4 Wis. 370; Por- 
ter V. Jennings, 89 Cal. 446, 26 Pac. 967; 
Thompson v. Adams, 2 Ind. 152.] 

4. In cases of irreparable mischief, the disso- 
lution of an injunction rests in the sound discre- 
tion of the court, whether applied for before or 
after answer. 

[Quoted in U. S. v. Parrott, Case No. 15,998.] 
[Cited in Att.irney General v. Oakland Co. 
Bank, Walk. (Mich.) 92.] 

5. Affidavits may, after answer, be read by 
the plaintiff to support the injunction, as well 
as by the defendant to repel it; and this, al- 
though the answer contradicts the substantial 
facts of the bill, and the affidavits of the plain- 
tiff are in contradiction of the answer. Semble, 
the practice on this subject is more liberal in 
America than in England. 

[Quoted in U. S. v. Parrott, Case No. 15.998. 
Cited in Farmer v. Calvert Lithographing, 
etc., Co., Id. 4.651.] 

Bill in equity. This was brought by David 
Poor, against Richard Carleton and others. 
It asserted a joint interest in Poor and one 
Isaac Carleton, of whom the defendants in 
the present case are the legal representatives, 
in a certain ship called the Boston; that the 
ship was built and sailed on joint account; 
and that it was afterwards seized and detain- 
ed in Naples, and subsequently sold, "That 
since the decease of said Carleton, under and 
by virtue of a treaty duly concluded between 
the government of the United States and the 
king of Naples, certain indemnification was 
and is provided to be paid to the citizens of 
the United States, whose property had been 
unlawfully seized and detained or otherwise 
illegally disposed of, in the manner in said 
treaty set forth— and that by vhtue of said 
treaty, and under the provisions thereof, your 
orator and the representatives and heirs of 
said Carleton, had jointly and equally a large 
and just claim for indemnification, for the 
detention, injury and loss of freight, and 
damages consequent thereon, of said ship 
and cargo at said Naples aforesaid— and that 
said defendants, the said Richard Carleton, 
Isaac Carleton, Charles Carleton, and one 
Eben Wheaton, of New York, a citizen of the 
state of New York— without the privity of your 
orator, and claiming to be the heirs at law 
of said Isaac Carleton deceased, did make 
claim and apply to certain commissioners, ap- 
pointed by said United States, to ascertain 
and settle the claims of the citizens of the 
United States, under said treaty, to have al- 
lowance and award made to them, the said 
defendants and said Eben, of the full and 
whole amounts of damage and injury sustain- 
ed by the seizure and detention of said vessel 
and cargo, as aforesaid— and did then and 
there present to said commissioners, the reg- 
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ister of said vessel, so made as aforesaid, in 
the sole name of said Garleton, deceased, as 
evidence that said vessel Tvas the sole proper- 
ty of him, the said Carleton, whose sole heirs 
said defendants and said Eben claimed to he, 
and thereupon such proceedings were had, 
that said commissioners relying upon said 
register as evidence of the sole ownership 
by said Carleton, deceased, of said ship, did 
allow and award to said defendants and said 
Eben a large sum of money, for and on ac- 
count of the seizure and detention of said 
vessel and cargo, as aforesaid,— and thereup- 
on, pursuant to law in that case made and 
provided, the secretary of the treasury of 
said United States did thereafterwards, pur- 
suant to said award, issue to said defendants 
and said Eben certain certificates, purporting 
to contain, that said defendants and said 
Eben were entitled to be paid, and that they 
and their assigns should be paid out of the 
moneys received under said treaty, in certain 
propoitions or specified sums, the amount of 
nine thousand four hundred and thirty dol- 
lars and eighty cents. And your orator fur- 
ther shows, that said defendants and said 
Eben have received said certificates and now 
hold the same, and that your orator was just- 
ly, equitably, and in good conscience entitled 
to have received and bean allowed and award- 
ed one full moiety or half part of the amount 
so awarded to the defendants and said Eben, 
and that said certificates, or one moiety there- 
of in amount, and one moiety of all sums by 
said defendants and said Eben, or either of 
them, that have been or shall be received un- 
der and by virtue of said award and certifi- 
icates, has been and will be received by said 
defendants and said Eben in trust for your 
orator, as jointly and equally interested with 
said Carleton, deceased, in said vessel, her 
freights and earnings." 

The bill concluded with a prayer for a 
writ of injunction to the defendants, restrain- 
ing them, and each of them, from any and 
all alienations, transfers, assignments, or oth- 
er disposition of the said certificates, as also 
from any collection, the receiving by them, or 
either of them, or any person in their behalf, 
of any sums of money, payable under or by 
virtue of the said certificates. 

Upon the coming in of the answer, Sprague, 
for the tiefendants, moved to dissolve the in- 
junction which had been granted to restiuin 
the defendants from disposing of the certifi- 
cates of the stock stated in the bill, and re- 
ceiving any instalments of money due or pay- 
able thereon. 

The motion was resisted by Bartlett, for 
the plaintiff, who filed ceitain affidavits to 
establish the utter insolvency of one of the 
defendants, and the low character and irre- 
sponsibility of the other. 

After the argument the following opinion 
was delivered by the court: 

STORY, Circuit Justice. The motion to 
dissolve the injunction granted, in this case. 



has been made and argued by the counsel 
for the defendants upon the general ground, 
that by the rules of courts of equity, after 
the answers have come in, denying the whole 
equity of the bill, the defendants are entitled 
to have the injunction dissolved. On the- 
other hand, the plaintiff insists, that the mo- 
tion ought not to be granted, upon the ground 
of irreparable mischief; and in support of 
the argument he has offered and read certain 
depositions to establish, that one of the prin- 
cipal defendants is insolvent, and another iS' 
of low character, indigent, and irresponsible, 
and that the third is a minor; and if the 
certificates of stock stated in the bill are 
transferred, or payment of the sums due and 
recoverable on them is received by the de- 
fendants, there will, in the event of the suit 
being sustained, be an irreparable loss of the 
whole property to the plaintiff. The defend- 
ants insist, in reply to this statement, that the 
affidavits are not, in this stage of the cause, 
admissible, for the purposes alleged; and 
that if they are, the case made by them of in- 
solvency, and low and in-esponsible charac- 
ter, will not justify the court in the extraordi- 
nary step of continuing the present injunc- 
tion, after such a full denial by the answer 
of the whole equity of the bill. 

In the first place, let us consider the ground 
of the defendants, as to the right to have 
the injunction dissolved, upon the coming in 
of the answer. This, it is to be observed, is 
not the case of the common injunction issued 
against the defendants for not appearing, or 
for not answering the bill at the time pre- 
scribed by the practice of the court In 
such cases, wliieh usually occur in bills to 
stay proceedings at law, it is of coiu:se to dis- 
solve such an injunction, if the answer denies 
the whole merits; and the plaintiff will not 
be permitted to read affidavits in contradic- 
tion to the answer, upon the motion to dis- 
solve the injunction. This is sufficiently ap- 
parent from the statements made by Mr. 
Eden, in his valuable book on Injunctions. 
Eden, Inj. S8, lOS, 109, 118, 326. 

But the present case is one of a special in- 
junction granted to restrain the negotiation 
of the certificates, and the receipts of pay- 
ment thereon, until the further order of the 
court. Now, in such cases, there are* two 
points which seem well established in prac- 
tice; first, that the dissolution of the injunc- 
tion is not of course upon the coming in of 
the answer, denying the merits; and second- 
ly, that, upon the motion to dissolve such 
an injunction, the plaintiff, under some cir- 
cumstances, is entitled to read affidavits in 
contradiction to the answer, not indeed to all 
points, but to many points. Mr. Eden (page 
326) asserts, in broad terms, that "there are 
few points of practice which have been more 
discussed, or which are more satisfactorily 
established, than that by which the right of 
the plaintiff has been established to read affi- 
davits on the motion to dissolve in contradic- 
tion to the defendant's answer." This is. 
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perliaps, stating the doctrine more broadly 
tlian tlie authorities .will justify. 

The main distinctions, "which seem support- 
ed hy the authorities, or at least by the 
weight of authority, are these. In the first 
place, in cases of special injunctions, if the 
whole merits are satisfactorily denied by the 
answer, the injimction is ordinarily dissolved. 
But there are exceptions to the doctrine, and' 
these, for the most part, are fairly resolvable 
into the principle of irreparable mischief; 
such as cases of asserted waste, or of asserted 
mismanagement in partnership concerns, or 
of asserted violations of copyrights, or of 
. patent rights. In cases of this sort, the 
court will look to the whole circumstances, and 
will continue or dissolve the injunction in 
the exercise of a sound discretion. This doc- 
trine is, as I think, fully borne out by Lord 
Hardwicke, in Potter v. Chapman, 1 Amb. 
99; 1 Dickens, 146; by Lord Talbot, in 
Gibbs V. Cole, 3 P. Wms. 255; by Lord Ken- 
yon, in Strathmore v. Bowes, 2 Dickens, 673, 
] Cox, Ch. 263, 2 Brown, Oh. 8S; by Lord 
Eldon, in Norway t. Rowe, 19 Ves. 153, and 
Peacock v. Peacock. 16 Ves. 49. See, also, 
Isaac V. Humpage, 1 Ves. Jr. 427, 2 Brown, 
Ch. 463; Mr. Swanston's note to Smythe v. 
Smythe, 1 Swanst. 254, note b; Wyatt, Pmc. 
Reg. 236; Hendis. Ch. Prac. 596. A doubt 
too, in point of law, will furnish a sufficient 
ground against dissolving an injunction; and 
was so ruled in Maxwell v. Ward. 11 Price, 
17. Indeed, Mr. Chancellor Kent, in Roberts 
V. Anderson, 2 Johns. Ch. 204, laid down the 
proposition generally, that the granting and 
continuing of injunctions must always rest 
in sound discretion, to be governed by the na- 
ture of the case. 

It is true, that it was said by Lord Eldon, 
in Clapham v. White, 8 Ves. 36, 37, that "if 
the answer denies all the circumstances, up- 
on which the equity is founded, the universal 
practice, as to the purpose of dissolving or 
not reviving the injunction, is, to give credit 
to the answer; and that is carried so far, 
that, except in the few excepted cases, 
though five hundred affidavits were filed, not 
only by the plaintiff, but by many witnesses, 
not one could be read as to this purpose." 
This is strong language; but many qualifica- 
tions must be engrafted on it, as will be 
manifest from the learned chancellor's own 
decision in Peacock v. Peacock, 16 Ves. 49, 
and Norway v. Rowe, 19 Ves. 144, on which 
I shall presently comment; and, indeed, as 
his own exceptive words, "m the few ex- 
cepted cases" clearly import. I confess that 
I should be sorry to find that any such prac- 
tice had been established, as that a special 
injunction should, at all events, be dissolved 
upon the mere denial by the answer of the 
whole merits of the bill. There are many 
cases in which such a practice would be most 
mischievous; nay, might be the cause of ir- 
reparable mischief. The true rule seems to 
me to be, that the question of dissolution of 
a special injunction is one which, after the 



(Case No. 11,272) POOR 

answer comes in. is addressed to the sound 
discretion of the com-t. In ordinary circum- 
stances, the dissolution ought to be ordered, 
because the defendant has prima facie re- 
pelled the whole merits of the claim asserted 
in the bill. But extraordinary cii-cumstan- 
ces may exist, which will not only justify, 
but demand, the continuation of the special 
injunction. This, upon the principles of 
courts of equity, which always act so as to 
prevent irreparable mischiefs and general in- 
convenience in the administration of public 
justice, ought to be the practical doctrine; 
and I am not satisfied that tne authorities, 
properly considered, do establish a contrary 
doctrine. If they did, I should hesitate to 
follow them in a mere matter of practice, 
subversive of the very ends of justice. 

Indeed, there are numerous cases, which 
show the gi-adual meliorations or changes, 
often silent and almost unperceived, which 
have been introduced into the practice of 
the courts of equity, to obviate the incon- 
veniences which experience has demonstrat- 
ed, and to adapt the remedial justice of 
these courts to the new exigencies of society. 
Thus, for example, thirty years ago, it seems 
to have been thought by Lord Eldon, that 
an injunction to restrain the negotiation of 
a negotiable instrument was an extraordi- 
nary interference of the court, and that, up- 
on the coming in of the answer, the case 
stood exactly as if the case had been upon 
the common injunction to stay proceedings 
at law. Berkely v. Brymer, 9 Ves. 355, 356. 
And the case was then thought distinguish- 
able from that of an injunction granted to 
stay waste, in which the court would inter- 
fere, on account of the danger of irreparable 
mischief, and continue the injunction to the 
hearing. But this doctrine has been since 
completely abandoned; and in Hood v. As- 
ton, 1 Russ. 412, Lord Eldon himself, ad- 
verting to the supposed practice, not to in- 
terfere in cases of negotiable securities to 
prevent their negotiation, said: "I do not 
recollect such a doctrine to have been at any 
time in my experience the law of this court. 
It is true, that applications for injunctions 
of the sort now moved for, have become 
much more frequent than they were in for- 
mer days. But the reason is, that in the 
present state and form of tlie transactions of 
manlvind, there is an increased necessity for 
them; a necessity, too, which is not likely 
to become less." This last doctrine has been 
in the fullest manner recognised and acted 
upon by the supreme court of the United 
States. Osborn v. Bank of U. S., 9 Wheat. 
[22 U. S.J 73S, 845. 

But, supposing the doctrine were as com- 
prehensive, as to the dissolving of a special 
injunction on the coming in of the answer, 
as the counsel for the defendants has con- 
tended; the question occurs, whether it is 
applicable to all kinds of answers, which 
deny the whole merits of the bill; or wheth- 
er it is applicable to such answers only, as 



POOR (Case No. 11,272) 

contaiu statements and denials by defend- 
ants, conusant of the facts, and denying the 
allegations upon tbeir own pei-sonal knowl- 
edge. It seems to me very clear upon prin- 
ciple, that it can apply to the latter only. 
The ground of the practice of dissolving an 
injunction upon a full denial, by the answer, 
of the material facts is, that in such a case, 
the court gives entire credit to the answer, 
upon the common rule in equity, that it is to 
prevail, if responsive to the charges of the 
bill, until it is overcome by the testimony of 
two witnesses, or of one and other stringent 
corroborative circumstances. But it would 
certainly be an evasion of the principle of 
the rule, if we were to say, that a mere 
raked denial by a party, who had no person- 
al knowledge of any of the material facts, 
were to receive the same credit, as if the 
denial w^ere by a party having an actual 
knowledge of them. In the latter case, the 
conscience of the defendant is not at all 
sifted; and his denials must be founded up- 
on his ignorance of the facts, and merely to 
put them in a train for contestation and due 
proof, to be made by the other side. This 
distinction is alluded to, and relied on, by 
the supreme court in Clarke's Ex'rs v. Van 
Raindyk, 9 Cranch [13 U. S.] 160, 161. See, 
also, Hughes v. Garner, 2 Younge & C. Exch. 
328. The sole ground, upon which the de- 
fendants are entitled to a dissolution of an 
injunction upon an answer, is, that the an- 
swer in effect disproves the ease made by 
the bill, by the very evidence extracted from 
the conscience of the defendant, upon the 
interrogation and discovery, sought by the 
plaintiff, to establish it. But what sort of 
evidence can that be, which consists in the 
mere negation of knowledge by the party 
appealed to? Such negation affords no pre- 
sumption against the plaintiff's claims; but 
merely establishes, that the defendant has 
no personal knowledge to aid it, or to dis- 
prove it It is upon this ground, that it has 
been held, and in my judgment very proper- 
ly held, that if the answer does not positive- 
ly deny the material facts, or the denial is 
merely from information and belief, it fur- 
nishes no ground for an application to dis- 
solve a special injunction. The eases of Rob- 
erts V. Anderson, 2 Johns. Ch. 202, 204; 
Ward V. Van Bokkelen, 1 Paige, 100; Ful- 
ton Bank v. New York & S. Canal Co., 1 
Paige, 311; Rodgersv. Kodgers, 1 Paige, 420, 
—are fully in point 

The importance of this distinction is mani- 
fest in the present case. Here, the defend- 
ants are merely the heirs and representa- 
tives of the original party (Isaac Carleton) 
deceased; and the original transactions de- 
tailed in the bill, and under which the plain- 
tiff asserts his title to relief, took place from 
twenty-eight to thirty yeai-s ago; and there 
is no pretence to say, that any of these de- 
fendants have any personal knowledge of 
these transactions. This is sufficiently ap- 
parent from their answers. But by a cer- 
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tificate of the births of the defendants, 
which is very properly in the case for the 
present pui-pose, it appears, that the princi- 
pal defendants, Richard Carleton and Isaac 
Carleton, (the other defendant being yet a 
minor,) were, at the time of the transactions, 
so young as to demonstrate, that they could 
have no personal knowledge, Richard being 
then only nine or ten years old, and Isaac 
only two or three years old. For the pur- 
pose, then, of dissolving the injunction, their 
answers cannot be treated as competent evi- 
dence to repel the allegations of the bill, or to 
disprove the transactions, on which it is 
founded. 

In regard to the admission of the affida- 
vits, there are other considerations, which 
require attention. All the affidavits, except 
that of Josiah Barker, are simply to the 
point of the insolvency and indigence of the 
defendant, Isaac Carleton, and of the low 
character, intemperance and indigence of 
the defendant, Richard Carleton. They sat- 
isfactorily, to my mind, establish the facts, 
if they are admissible in evidence; and that 
they are so admissible, I cannot doubt, for 
they are merely to collateral matters, not 
touched by, or contradictory to the answers. 
Taggart V. Hewlett, 1 IMer. 499, and Morgan 
V. Goode, 3 Mer. 10, and other eases cited by 
Mr. Swanston in his note to Smythe v. 
Smythe, 1 Swanst. 254, sufficiently establish 
this position. See, also, Eden, Inj. 109. 
Without doubt the defendants are at liberty 
to repel such affidavits by counter affidavits 
to the same points; for otherwise they might 
be compromitted by statements which they 
would have no opportunity to answer. 
^ In regard to the affidavit of Barker, that 
is of a very different character, and goes to 
the proof of the original transactions stated 
in the bill, and is in direct contradiction to 
the negative allegations in the answers. It 
was not filed, when the injunction was ob- 
tained; but it has been filed since the an- 
swers have come in. Under these circum- 
stances the question arises, whether it is aa- 
missible to be read on the pi-esent motion. 
In cases of the common injunction, it has 
been already stated, that after an answer, 
denying the whole facts and merits, affida- 
vits cannot be read to contradict the an- 
swer, on the motion to dissolve. The lan- 
guage of Lord Eldon, in Clapham v. White, 
8 Ves. 35, 36, already cited, is full to this 
pui*pose. But in cases of special injunctions, 
affidavits filed in support of the original in- 
junction may be read, upon the motion to 
dissolve in contradiction to the answer, in 
special eases, that is to say, in cases of ir- 
reparable mischief, such, for example, as of 
waste. See Eden, Inj. 326; Peacock v. Pea- 
cock, 16 Ves. 49, 50; Smythe v. Smythe, 1 
Swanst 253, and cases cited in note b. Id.; 
Norway v. Rowe, 19 Ves. 144; Charlton v. 
Poulter, 19 Ves. 149. note e. But it has 
been held by Lord Eldon, that even in eases 
of waste such affidavits are not admissible 
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to found a motion for an injunction after 
the answer (none having been previously 
granted); because, if the affidavits are filed 
before the answer, the defendant possesses 
^n opportunity of explaining or denying the 
facts stated in those affidavits; but if the 
plaintiff reserves his affidavits until after 
the answer is filed, he does not deal fairly 
with the defendant, who is entitled, before 
Answer, to be apprised of the points on 
which the plaintiff rests his case. Smythe 
T. Smythe, 1 Swanst. 253. I confess myself 
not so strongly impressed with, the force of 
the reasoning, as the learned judge seems to 
have been. And it would be very easy to 
•obviate the objection, by allowing the de- 
fendant, by his own, as well as other coun- 
ter affidavits, to repel the statement, which 
he has not, by his answer, had an opportuni- 
ty to meet and explain, or deny. 

There is another qualification of the doe- 
ti'ine, in cases of irreparable mischief, and 
that is, that though the original affidavits 
may be read as to other facts contradicted 
tiy the answer, they cannot be read in sup- 
port of the title of the plaintife, which is 
■contradicted by the answer. The ground of 
this exception seems to be, that the court 
■ought not'eoUaterally to decide upon the title. 
So the doctrine was established in Norway 
V. Howe, 19 Ves, 144. 157. Whether that 
■doctrine stands upon a satisfactory founda- 
tion, is quite a different question. Upon 
general principles, I cannot well see. why 
the court, to prevent irreparable mischief, 
may not, upon an application to continue an 
injunction, look to affidavits in affirmance 
■of the plaintifE's title, not so much with a 
view to establish that title; but to see, 
Tvhether it has such a probable foundation in 
the present stage of the cause, as to entitle 
the plaintiff to be protected against irrep- 
jirable mischief, if upon the hearing it 
should turn out to be well founded. 

In cases of irreparable mischief— and I 
think the present case properly falls under 
that head, or stands upon the same analogy, 
—it seems to me, that the more fit course for 
the due administration of public justice is to 
follow out the suggestions of Lord Eldon 
himself, in the case of Peacock v. Peacock, 
16 Ves. 51. His lordship in that case, which 
•was upon a motion respecting an injunction 
in a case of paitnership, said: "With re- 
gard to the point of practice as to reading 
Affidavits, this court has interfered in these 
■cases of partnership, upon principles, not the 
■same, but analogous to those, on which it in- 
terposes in the ease of waste. In that in- 
•stance, if the fact can be maintained, the ob- 
jection is proved with very litlle effect, that 
the parties may proceed, vicing with each 
other by affidavits without end. The court 
■does permit affidavits, taking care to pre- 
scribe limits according to the circumstances 
of such case." This, it appears to me, is the 
true view of the matter. The admission of 
the affidavits, whether filed before, or after 



(Case No. 11,272) POOR 



the answer, whether they are to the title of 
the plaintiff, or to the acts of the defendant, 
although they are eontradictoiy to the an- 
swer, ought to rest in the sound discretion of 
the court, according to the circumstances of 
each particular case, without the court's 
binding itself by any fixed and unalterable 
rules, as to the exercise of that discretion. 
This seems to have been the course which 
commended itself to the mind of that great 
equity judge, Mr. Chancellor Kent See Rob- 
erts V. Anderson, 2 Johns. Ch. 202, 205. But 
see Eastbum v. Kirk, 1 Johns. Ch. 444. 

I have looked into the earlier practice of 
the court of chancery, in order to satisfy my- 
self whether, in all cases of irreparable mis- 
chief, the court had positively limited its 
own discretion under all circumstances, in 
the manner supposed by the modern authori- 
ties. Mr. Dickens, whose great experience 
in the practice of the court has been thought 
by Lord Eldon to entitle his opinion to great 
weight in such matters (Norway v. Rowe, 19 
Ves. 154, in reporting the case of Strathmore 
V. Eowes, 2 Dickens, 673, 1 Cox, Ch. 263, 2 
Brown, Oh. 88), has, it is true, given us his 
view of the practice in the following terms: 
"On application to continue or dissolve an 
injunction, either of course, or special, I 
have always understood it to be the rule, 
that, though affidavits are not to be read 
to support the plaintiff's equity, that is, 
his right to come into the court, when de- 
nied by the defendant's answer, yet in in- 
junctions to stay waste, or in the nature 
of waste, when the waste sworn to, and 
upon which the injunction is grounded, is 
denied, the court will admit proof by affi- 
davit in support of the facts." This pas- 
sage seems certainly corroborative of what 
has been supposed to be the later general 
practice. Yet it is difficult, notwithstand- 
ing Mr. Dickens's subsequent explanations 
of the grounds of this practice, to perceive 
what solid distinction there is, or ought to 
be, between admitting affidavits as to title 
and affidavits as to the facts of waste; for 
each of them are equally in opposition to the 
answer in relation to the material points of 
relief. Mr. Dickens at that time also 
thought, that affidavits by the defendant, in 
support of his answer, were not admissible. 
But Lord Eldon considers the present prac- 
tice to be, or at least that it ought to be, up- 
on principle, otherwise. However, Lord El- 
don does not understand Mr. Dickens to 
mean to assert, what the passage above- 
cited may seem, at first sight, to import; for 
he says, in Norway v. Rowe, 19 Ves. 154: 
"Mr. Dickens, however, did not mean, that 
if there is, by the answer, a total denial of 
the plaintiff's title to stay waste, the plain- 
tiff could not by affidavit assert his title, 
contradicting the answer in that respect;" 
a concession, if well founded, which removes 
the statement of Mr. Dickens out of the pres- 
ent case. See, also, Eden, Inj. p. 32S. 
The truth seems to be, that in cases of this 
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sort, the practice has been shifting from time 
to time, to meet the new exigencies of society 
and the pressure of peculiar circumstances; 
and the court has never suffered itself to be 
entrapped by its own rules, so as to interfere 
with the purposes of substantial justice. The 
practice in America has, I believe, on this 
subject, become more liberal, than it is in 
England; and if it were necessary, I should 
not hesitate to admit affidavits to contradict 
the answer, for the purpose of continuing or 
even of granting a special injunction, where 
I perceived, that, without it, irreparable mis- 
chiefs would arise. In the present case, 
there are circumstances, which might free 
me from the necessity of asserting so broad 
a doctrine. But I wish rather to dispose of 
the case upon the general ground, that the 
granting and dissolving injunctions in cases 
of irreparable mischief, rest in the sound dis- 
cretion of the coui*t, whether applied for be- 
fore or after ansAver; and that affidavits may 
after answer be read by the plaintiff to sup- 
port the injunction, as well as by the defend- 
ant to repel it, although the answer contra- 
dicts the substantial facts of the bill, and the 
affidavits of the plaintiff are in contradiction 
of the answer. 

The motion to dissolve the injunction is ac- 
cordingly refused. 
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POPE et al. V. BARRETT. 

[1 Mason, 117.] i 

Circuit Court, D. Massachusetts. Oct. Term, 
1816. 

Consignee's Liability fob Pailisg to Remit— 
Damages — Assumpsit — Istekest. 

1. In assumpsit against a consignee or bailiff 
of goods "to sell the same and render a reason- 
able account," damages, for not remitting when 
exchange was favorable, are not allowable. 

[Cited in New Orleans Ins. Ass'n v. Piaggio, 
16 Wall. (83 U. S.) 386.] 

2. Quaere, how it would be if there was a spe- 
cial promise to remit, and a breach assigned in 
the declaration? 

[Cited in brief in Weed v. IVlarsb, 14 Vt. 82.] 

3. Interest is allowable in such cases, and 
also in actions for money had and received, from 
the time of a demand made, where the defendant 
has refused to account or to make payment, or 
has converted the money to his own use. 

[Cited in New Orleans Ins. Ass'n v. Piaggio, 
16 Wall. (83 U. S.) 386.] 

Assumpsit. The first count was for $7,000, 
money had and received of the plaintiffs 
[Hem*y Pope and others]. The second count 
charged, that the defendant [Charles Barrett] 

1- [Reported by William P. Mason, Esq.] 



was bailiff of the plaintiffs of 23 packages of 
goods of the value of $7,000 "to sell ahd dis- 
pose thereof to the best advantage," and in. 
consideration thereof "promised the plaintiffs- 
to render them a reasonable account thereof 
on demand," and alleged that the defendant,, 
though sj^ecially requested, had not rendered, 
any reasonable account. The plea was the 
general issue. At the trial it appeared among 
other things in evidence, that the goods in 
question were consigned by the plaintiffs, 
who were merchants in Manchester in Eng- 
land, to one George Barrett, the brother and 
partner of the defendant, for sale and remit- 
tance, in tlie year 1811. The goods were first 
shipped to Canada, but were intended ulti- 
mately for sale in the United States. In. 
1812, George Baixett went to New Orleans 
and left the whole business under the agency 
of the partnership. George Barrett died in. 
that year during his absence on the journey, 
leaving the defendant surviving partner of 
the fiirm, who assumed the agency, and sold, 
or directed the goods to be sold. The de- 
fendant had been repeatedly called on by the- 
plaintiffs to account for the sales, and to re- 
mit the proceeds; but had declined to render 
any account, and offered no evidence whatso- 
ever, either to excuse or defend himself 
against the action, relying altogether upon 
the supposed defect of the plaintiffs' evidence- 
to sustain their case. The principal evidence- 
of the plaintiffs arose from letters written by 
the defendant to the plaintiffs, or to the plain- 
tiffs' attorney. In the latter he admitted,, 
that the net proceeds of the sales, yet com- 
ing to the plaintiffs, would be about £1,200- 
sterling, but declined to go into any explana- 
tion, in detail, of the sales, or of the money^ 
which had been actually received by him;, 
and excused himself by pretences, that the- 
means of an exact statement were not then, 
in his possession. The invoice value of the- 
twenty-three packages of goods was £1,848.. 
4s. lOd. sterling; from this a deduction was 
admitted of £100. 14s. 3d., and £119. 12s. for 
remittances made by George Barrett in his- 
lifetime. The action was brought to recover 
the balance of £1,421. 18s, 7d. sterling, and, 
also the sum of $1,148, which had been re- 
ceived by the defendant under a special pow- 
er of attorney, as part of a debt due front. 
Messrs. Bond and Prentiss to the pLiintiffs. 
There was no dispute, that this last sum was 
due, and the defendant declared himself to- 
have been always ready to pay it. 

R. G. Amory, for plaintiffs, contended, that 
they were not only entitled to the principal 
sums and interest, but also to fifteen per 
cent for the difference of exchange; which 
would have been a profit to the plaintiffs, if 
the remittance had been made at the time- 
when the defendant ought to have remitted 
the money, received from the sales of the- 
twenty-three packages. He claimed inter- 
est on the £1,421. ISs. 7d. sterling and $1,148, 
from the fix'st of January, 1814, and the rate- 
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of exchange in England, wliich, at tbe same 
period, was fifteen per cent below par. 

Mr. Cooke, for defendant, on the other 
hand, contended, that no interest was due, 
because the plaintiffs had not preyed any di- 
rect demand or refusal, before the commence- 
ment of the suit; nor any specific period of 
time, when the sal^ of the goods were made, 
and the proceeds received by the defendant 
And he further contended, that, for the same 
reasons, no difCerence of exchange ought to 
be allowed. And that as there was no spe- 
cial promise to remit the proceeds, or special 
damages laid in the declaration, even if a 
difference of exchange were, in a case like 
this, recoverable at law, no recovery could be 
here had for want of an appropriate declara- 
tion. 

STOEY, Circuit Justice, after summing up 
the facts, directed the jury, that if they were 
satisfied from the evidence, that the defend- 
ant became the agent, consignee, or factor of 
the plaintifi:s (which appeared to him very 
strongly in proof), then, as the defendant had 
utterly refused to render any account of his 
sales, that the most unfavorable presump- 
tions, which the evidence would admit of, 
ought to be made against him, in respect to 
the amount and value of the goods sold 
and unaccounted for. That as the case was 
principally supported by the written con- 
fessions of the defendant, those confessions 
were to be talcen and weighed all togeth- 
er; and damages ought to be given to the 
full value of the goods, which came into 
the hands of the defendant deducting there- 
from all proper charges for disbursements, 
commissions, and expenses. And that inter- 
est ought to be allowed upon the amount, 
so found due, from the time of the actual 
sales, or the earliest subsequent opportuni- 
ty to remit, up to the time of giving their 
verdict That if the time of the actual sales 
was not distinctly proved, they ought to 
adopt that period, which, under all the cir- 
cumstances of the case, seemed reasonable. 
That the defendant was not absolutely bound 
to remit during the war with England; for 
it might involve him in the penalty of illegal 
intercourse. But that he was bound to remit 
at as early a period after peace, as the case 
would admit That under all the circum- 
stances, perhaps it might be considered, that 
the sales were not all completed, and the 
remittances could not have been made earlier 
than August, 1815; and if they were of that 
opinion, interest ought to be calculated from 
that date. 

In respect to the damages claimed under 
the special count, to account for the loss oc- 
casioned by the difference of exchange in 
not remitting the money, he doubted wheth- 
er, as that count was framed, such an item 
of damages was admissible; as a promise 
to 'account upon a consignment to sell and 
dispose of the goods to the best advantage, 
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did not seem to him to include a promise to 
remit the proceeds. Nevertheless, as the 
plaintiffs claimed such an allowance, for the 
purposes of this trial, he would direct them, 
that if they were satisfied, that, according 
to mercantile usage, when goods were re- 
ceived on consignment to sell and account 
for the same, the consignee, after sale, was 
bound to remit the net proceeds to his em- 
ployer, without any special direction, and 
to allow him the benefit of the rate of ex- 
change on the remittance; then tiiey might 
add the item of the difference of exchange 
to the amount due to the plaintiffs. 

The jury found a verdict for the plaintiffs 
for $9,335.92; and, upon an inquiry from the 
court at the suggestion of the defendant's 
counsel, they declared, that they had al- 
lowed twelve and a half per cent, for the 
difference of exchange, considering it per- 
fectiy clear, that, according to mercantile 
usages upon foreign consignments, the re- 
mittances ought to have been made, and the 
benefit of the then state of exchange allowed 
to the consignee. They added, that they had 
given the plaintiffs the full invoice value of 
the goods, without any deductions for com- 
missions or charges, because, taking all the 
circumstances of the case together, they 
were satisfied, as the defendant had ren- 
dered no account and still refused to ren- 
der any, that the goods sold for more than 
the invoice value, and the charges and com- 
missions added to it 

After verdict, Mr. Cooke moved for a new 
trial: (1) For misdirection of the court, as 
to the allowance of the difference of ex- 
change and interest (2) Because the jury 
had given excessive damages. Upon the 
first ground he urged the same reasons that 
he had urged before at the trial, and further, 
that no interest ought to have been allowed 
on the §1.148, beause it was received under 
a special authority, and there was no prom- 
ise to remit; and that interest ought not to 
have been allowed without a special count 
for that purpose. That the counts in the 
declaration stated the promises to be made 
on the second day of January, 1S13, and no 
money subsequently received could be re- 
covered in this action, as it would not be 
a bar to any subsequent action. Upon the 
second point, he relied in addition upon the 
fact, that the jury had allowed the full in- 
voice value of the goods, without any de- 
duction for disbursements and commissions. 

Mr. Amory, e contra, insisted that the de- 
fendant in fact promised to remit as ap- 
peared by the original correspondence. That 
if the party was to account, the manner 
of accounting depended upon the circum- 
stances of the case, and the original instmc- 
tions. That however special those instruc- 
tions might be, it was sufficient to charge 
In the declaration, that the party had prom- 
ised to account genei-aUy, and the special 
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manner was mere matter of evidence; and 
that all damages for not accoimting might 
be recovered, without laying the special dapi- 
ages in the declaration. That the interest 
was clearly allowable. The defendant had 
utterly refused to do his duty, and having 
kept the money of the plaintifEs, he was 
bound to pay Interest for it; and that the 
uniform practice of the supreme court of 
Massachusetts was to allow interest in such 
cases. Wood v. Robbing, 11 Mass. 50i. 

STORY, Circuit Justice. The first ques- 
tion respects the direction of the court, as to 
the allowance of the profit, which would 
have accrued to the plaintiffs, if the pro- 
ceeds of the sales of the consignments had 
been remitted to them in due season. At 
the trial, I felt great doubts If this item 
■could be properly allowed in damages, un- 
der the declaration. It was clearly inadmis- 
sible under the count for money had and 
received. The special count, after stating 
the goods to have been received, "to sell and 
dispose thereof to the best advantage," and 
tlie promise, by the defendant, to render to 
the plaintiffs a reasonable account thereof 
on demand, assigns as a breach, the refusal 
to render such an account. There is no 
averment, that the defendant promised to 
remit the proceeds; and of course no breach 
assigned, or special damages claimed, for 
the violation of any such promise. Upon 
farther reflection since the argument, I am 
satisfied, that my doubts at the trial were 
well founded. Assuming that the plaintiffs 
could entitle themselves to the difference of 
exchange, upon a count properly formed for 
that purpose, from the neglect to remit in 
due season; the claim cannot be sustained 
under the present declaration. The contract 
here stated is merely to sell the goods, and 
render a reasonable account of the sales. 
Upon this count the defendant was not 
bound to remit; and if not so bound, he 
could not be liable for any loss occasioned 
by his omission to make a remittance. It 
is no sufficient answer, that the defendant 
would have been completely exonerated, if 
he had remitted the proceeds, by purchasing 
a bill of exchange; or that the plaintiffs, 
by the omission, have lost a profit, which 
they might otherwise have obtained. The 
defendant has a right to say, non in hsece 
fcedera veni. It is not for every possible 
loss, that the promisor renders himself lia- 
ble by a breach of his promise. A, party 
uiay, by the non-payment of money due to 
him, lose the opportunity of an advanta- 
geous bargain; but such a loss is not recov- 
erable in an action for the money due. Upon 
every consignment of goods for sale, the law 
raises a promise to account (Wilkin v. Wil- 
kin, 1 Salk. 9; Carth. 89; Topham v. Brad- 
dick, 1 Taunt. 572); but that promise is com- 
pletely satisfied by payment over of the 
proceeds of the sale, upon demand of the 
consignor. If the usage of trade, or a spe- 
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cial contract, bind the party to remit, It is 
an obligation, which the law does not en- 
force, unless averred in the declaration, and 
put in issue by the parties. Nor is it true, 
as supposed in the argument, that tmder a 
declaration to render a reasonable account, 
the plaintiff might give in evidence a con- 
tract to account in a special manner. How- 
ever true this doctrine may be in actions 
of account, In respect to which special rea- 
sions may apply (Robsert v. Andrews, Cro. 
Eliz. 82; Godfrey v. Saunders, 3 Wils. 73), 
in actions of assumpsit the contract must 
be proved as laid; and if the undertaking 
be special, it must be so stated, or the vari- 
ance will be fatal. If the law were other- 
wise, it would not help the present case; 
for a promise to remit is. not. In the Intend- 
ment of law, a promise to account in a spe- 
cial manner. It is to all important pur- 
poses, an independent and distinct part of 
the contract. 

There might, indeed, be some question, 
whether, under a special count, the loss of 
the difference of exchange would be recov- 
erable. The claim is founded on a rule, 
which will not always work equal jusiicc. 
If the exchange be below par, then If the 
defendant does not remit, the plaintiff may 
have the difference, because the rule works 
in his favor. But if the exchange be above 
par, and the defendant does not remit, shall 
the latter be entitled to a proportionate re- 
duction of the damages? If so. then the de- 
fendant gains a profit by his fraud or neg- 
ligence; if not, then the rule has not that 
universality, which commends it for general 
adoption. However, on this I give no opin- 
ion. It is sufficient to decide what is nec- 
essarily before us. And my opinion accord- 
ingly is, that, upon this declaration, as fram- 
ed, tins item ought to be expunged from the 
damages. I will only add, that except iu 
actions upon foreign bills of exchange, I 
have not found an instance, where re-ex- 
change, or the difference of exchange, has 
been allowed in damages; and in cases of 
mere debts, it has been expressly denied. 
Mellish V. Simeon, 2 H. Bl. 378; Hendricks 
v. Franklin, 4 Johns. 119; Marthi v. Frank- 
lin, Id. 124. The very form of declaring in 
assumpsit against a bailiff or factor, Is of 
comparatively modern origin, as a substitute 
for the action of account. Wilkin v. Wilkin, 
1 Salk. 9; Carth. 89; Poulter v. Cornwall,' 
1 Salk. 9; BuU, N.'P. 148; Topham v. Brad- 
dick, 1 Taunt. 572. And in an action of ac- 
count, a bailiff ad merchandizandum could 
not have been made chargeable, but for 
profits actually received in the way of mer- 
chandise. Com. Dig. "Aecompt," E, 10; 1 
RoUe, Abr. 125 (O.) pi. 35, 36, 40. Profits up- 
on remittances do not seem ever to have been 
claimed or allowed. Godfrey v. Saunders, 3 
Wils. 73; Topham v. Braddick, 1 Taunt. 572. 
The next question Is, as to the allowance 
of Interest upon the sums found due to the 
plaintiffs. In the English decisions there 
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lias Ijeen a singular fluctuation of opinion. 
Tlie rule, at present established in EDgiau<l, 
eeems to be, not to allow interest except in 
cases, Tvliere there is a written contract for 
the payment of money on a certain day; or 
where there has been an express promise to 
pay interest; or where, from the course of 
dealing betwen the parties, such a promise 
may be implied; or where it can be proved, 
that the money has been used, and interest 
has been actually made. De Havilland t. 
Bowerbank, 1 Gamp. 50, 51; De Bernales v. 
Fuller, 2 Camp. 426, 428, note; Calton v. 
Bi-agg, 15 East, 223; Slack v. Lowell, 3 
Taunt. 157; Gwyn v. Godby, 4 Taunt. 34G; 
Middleton v. Gill, Id. 298; Marshall v. Poole; 
13 East, 98. And see Mitchell v. Miniken, 
6 Taunt, 117. In the United States a more lib- 
eral policy has been pursued; and interest 
has been allowed in a variety of cases, 
•tvhere it would have been refused by the 
English courts. Without going over the 
eases, which are ably collected by Mr. Jus- 
tice Putnam, in delivering the opinion of the 
court in Wood v. Eobbins, 11 Mass. 504, it 
seems to me, that the principles are perfect- 
ly sound and equitable, which assert, that 
interest is payable, when a man. receives the 
property or money of another, and holds it 
against his consent, or converts it to his own 
use, or improperly refuses payment after a 
demand. Com. v. Crevor, 3 Bin. 121; Dela- 
ware Ins. Co. v. Delaunie, 3 Bin. 295; Peo- 
ple V. Gasherie, 9 Johns. 71. In the present 
case it may be admitted, that no interest 
was due until after a demand made; or 
until gross laches and delay of payment, con- 
trary to the express or implied contract of 
the parties. In respect to the special count, 
no interest could accrue until after a special 
demand of an account; for until that was 
made, the party was in no default. Topham 
V. Braddick, 1 Taunt 572. But there is the 
strongest presumptive evidence of such a 
demand, long before the period at which the 
court directed the jury to allow interest. 
In respect to the count for money had and 
received, there is no difficulty in sustaining 
the claim for interest. The money, received 
from Messi*s. Bond and Prentiss, was in the 
hands of the defendant at least a year before 
the period above stated; and, from the cir- 
cumstances of the ease, a demand and gross 
laches may be reasonably presumed against 
the defendant. There was also-, from the 
same circumstances, a strong presumption, 
that the goods on consignment had been all 
sold, and the net proceeds received by the 
defendant, long before the same period. The 
defendant utterly refused to render any 
account of the sales, or to pay over the pro- 
ceeds, after an. explicit demand for this pur- 
pose. There was, therefore, not only a gross 
departure from duty, which would have au- 
thoi-ized the jury to give interest; but the 
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jury had a right to infer, from the conduct 
of the defendant, that he had unjustifiably 
converted the money to his own use. This 
is not all. By the contract of consignment, 
as well as by the usage of trade, as found 
by the jury, the defendant was bound to re- 
mit the proceeds; and by his neglect so to- 
do, he has justly incurred the payment of 
interest; for this, at least, is a loss actually 
sustained by the plaintiffs. In every view» 
therefore, of this case, the jury were fully 
justified in making an allowance of interest 
from August, 1815; for there was a strong 
presumption, that the money was, after a 
demand, withheld against the plaintiffs' con- 
sent; that it was converted to the defend- 
ant's own use; and that there was a gross 
and improper refusal of payment. In esti- 
mating the interest, however, it appears,, 
that the jury have by mistake, allowed a 
year's interest more, than according to the 
direction of tlie court, they intended to al- 
low. This sum .must, therefore, be deducted 
from the verdict. 

The defendant also complains of the ver- 
dict, because the jury have allowed the full 
amount of the invoice value of the goods, 
without any deduction for commissions or 
charges. The jury were expressly directed 
to make such an allowance, and have as- 
signed as a reason for giving the full in- 
voice value, that, from the circumstances of 
the case, the goods having ultimately come 
to a high market after the peace, and the 
defendant having refused to render any ac- 
count, they were satisfied, that they sold 
for a sum beyond the invoice value, sufficient 
to satisfy all charges. I cannot say, that the 
verdict was not fully justified by the facts of 
the case. There was the most reprehensible 
and studied refusal of the defendant to ren- 
der any account, even at the trial. He con- 
tented himself with a profound silence, as 
to evidence of his own conduct, leaving the 
plaintiffs to grope their way through the 
cause, by doubtful and glimmering lights,, 
gathered from his own imperfect confes- 
sions. If he has suffered by the verdict, it 
has been his own folly and gross negligence; 
and if it were properly within the province 
of a court to weigh in minute scales the 
items of damages (which it certainly is not), 
I should have been at a loss to conceive a 
reason for setting aside a verdict, so per- 
fectiy, in this case, consistent with the prin- 
ciples of equity and good faith. 

Upon the whole, there must be a new trial,, 
unless the plaintiffs will consent to remit 
the sum allowed for the difference of ex- 
change, and the exti'a interest If these 
sums are remitted, neither law nor justice 
requires the court to accede to the motion. 
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Case No. 11,S74. 

POPE et al V. NICKERSON et al. 

[3 Story, 465; 7 Law Rep. 471; 12 Huut, :Mer. 
Mag. 179.] 1 

Circuit Court, D. Massachusetts. Oct. Tenn, 
1844. 

Shipping — AcconxTiuG between Shipper and 
OvvNEH — Sale op Cargo is Foreign Port for 
Repairs— Perishable Articles — Bottomry — 
Gexeual Average — Authority op Master. 

1. The schooner Annawan, bound from Mala- 
ga to Philadelphia, and owned in Massachu- 
setts, having on board a cargo of fruit and wine, 
was obhged from stress of weather, to put into 
Bermuda, where she was surveyed and repaired, 
and the damaged part of the cargo was sold, and 
the proceeds appropriated to the payment of the 
repairs, and the balance required for the re- 
pairs was raised on a bottomry bond, on the 
vessel, freight, and cargo. The vessel then pro- 
ceeded with the remainder of the cargo, and 
some copper on freight, and was again forced, by 
stress of weather, to put back to Bermuda, 
where, after a survey, the captain sold the ves- 
sel and the whole cargo, and with the proceeds 
paid the whole money on the bottomrv bond, and 
detained the balance. The vessel was subse- 
quently repaired, ^'nd brought to Philadelphia, 
^vlt^ the sound part of the cargo. The present 
Action IS brought by the shippers, to recover the 
whole cargo. It was held that the responsibilitv 
of the owners of the schooner is governed bv 
the laws of Massachusetts, where the owners re- 
side, and not of Pennsylvania, or Spain. 
^^^,^^ I? Hatton V. Melita, Case No. 6,218: 
The Brantford City, 29 Fed. 384; Liver' 
^P'^^.^^^^;- y- Steam Co. v. Phenix Ins. 
Co.. 129 U. S. 449, 454, 9 Sup. Ct 475, 4775 
[Q^ed in brief in Dyke v. Erie Ey. Co., 45 N. 

2. The defendants are liable personally to the 
plaintiffs, for the monies of the shipper appro- 
priated by the master towards the repairs of the 
ship, before the bottomry bond was given. 

3. The defendants are not liable to the plain- 
tiffs for the monies subsequently applied by the 
master to the payment of the bottomry bond- 
nor for the wrongful act of the master in selling 
the sound part ot the cargo. 

[Cited in brief in Drummond v. "Winslow 38 
Me. 208.] 'TAuoiuw, Qo 

4. The sale of the perishing articles, and the 
oppropriation of the proceeds thereof, to the 
repairs of the ship, was justifiable; but the sale 
of the sound part ot the cargo was unjustifiable, 
and the master is responsible for the proceeds 
of such sale to the shippers. 

[Cited in brief in Stirling v. Nevassa Phos- 
phate Co., 35 Md. 152. Cited in Walker v 
Boston & Hope Ins. Co., 14 Gray, 304.] 

5. No general average is now, in this case, 
due to the defendants; but the general average 
should be applied pro tanto, as propertv of the 
ship-owners, in relief of the owners of the car- i 
go, towards the bottomry bond. | 

[Cited in Hassam v. St. Louis Perpetual Ins. 
Co.. 7 La. Ann. 11.] 

6. By the laws of Spain, and of Massachusetts, 
the liability of the owners for the acts of the 
master is limited to the value of the vessel, and 
her freight, and does not include a general lia- 
bility to the full extent of the loss or damage 
to the shippers, as by the laws of Pennsylvania. 

[Distinguished in Faulkner v. Hart, 82 N. Y.* 



1 [Reported by William W. Story, Esq. Law 
Rep. 471. and 12 Hunt, Mer. Mag. 179, contain 
only partial reports.] 
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7. The master of a vessel has no power to bind 
the owners beyond the authority given to him 
by them, and the extent of that authority must 
be limited to their express or implied instruc- 
tions, or to the law of the country, to which the 
ship belongs, and in which they reside. 
[Cited in The Woodland, Case No. 17,976; The 

New World v. King, 16 How. (57 U. S.) 

i'v^'. JE^^ Maggie Hammond, 9 Wall. (76 U. 

S.) 450; The William Cook, 12 Fed. 920; 

Force v. Providence Washington Ins. Co., 

35 Fed. 779; The Scotia, Id. 90S, 912; Card 

V. Hme, 39 Fed. 821; Liverpool & G. W. 

Steam Co. v. Phenix Ins. Co., 129 U. S. 449 

4a4, 9 Sup. Ct. 475, 477>] 
[Cited in Holeioft v. Halbert, 16 Ind. 257; 

^.tirlmg V. Nevassa Phosphate Co., 35 Md. 

140: Botsford v. Plummer, 67 Mich. 270. 

34 N. W. 572; King v. Sarria, 69 N. Y. 

OO.J 

8. The validity, nature, and interpretation of 
contracts, is governed by the law of the place 
where they are to be performed; unless they are 
void by the law of the place where thev are 
made. 

'^^A*!?^^" Morrison v. The Unicorn, Case No. 
9,849; The Avon, Id. 680.] 

[Cited in brief in Talbott v. Merchants' Des- 
spatch Transp. Co., 41 Iowa, 248, 249. Cited 
m Barter v. Wheeler, 49 N. H. 29; Diekin- 

??° J' WV'P' IL^' ^- SS^; Faulkner v. 
Hart, 82 N. i. 420.] 

o.o ^^f S^!^^ ^^ Malpica V. McKown, 1 La. 
248, and of Arayo v. Currel, Id. 528, commented 
upon. 

10. Bottomry bonds are not to be construed 
strictly, but liberally, so as to carry into effect 
the intention of the parties. 

[Cited in Greely v. Smith, Case No. 5,7o0.] 

11. The holder of a bottomry bond will not 
lose his money, where the non-performance of 
the voyage has not been occasioned bv the 
enumerated perils, but has arisen from the* fault 
or misconduct of the master or owner. 

[Cited in Morrison v. The Unicom, Case No. 

12. In cases of bottomry, a loss, not strictly 
total, cannot be turned into a technical total loss, 
by abandonment, so as to excuse the borrower 
from payment; even although the expense of 
repairing the ship exceeds her value. 

[Cited iu Delaware Mut. Safety Tns. Go. v. 
Gossler, 96 U. S. 653.] 

13. The master of a vessel has a right to sell 
a part of the cargo to make repairs, or to furnish 
necessaries for the completion of the voyage 
and, by the general law in England and America! 
the owner would be responsible therefor to the 
shipper for the full amount, whatever it might 
be. It seems, that this rule would only apply, 
in ease tlie vessel arrived at her port of destina- 
tion, and not otherwise. 

[Cited in Joy v. Allen, Case No. 7,552; Mor- 
rison V. The Unicorn, Id. 9,849,] 

14. The only operation of the statute in Massa- 
chusetts on this rule, is to restrict the liability 
of the owners to the value of the ship and 
freight. But the shippers have a personal claim, 
and a hen therefor on the ship and freight 
which attaches the moment the goods are appro- 
priated. 

[Cited in The Champion, Case No. 2,583.] 
[CJted in Walker v. Hope Ins. Co., 14 Gray, 

15. The statute of Massachusetts has refer- 
ence only to eases where the master is guilty of 
tort or misconduct,— and not to cases of con- 
tracts by the master made lawfully, and within 
the scope of his authority, 

'■^om^i ^^ Walker v. Hope Ins. Co., 14 Gray, 
o04.] 
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16. The master has no right to sell the cargo, 

or any portion thereof, unless in case of a moral 

necessity, in order to prevent a greater loss to 

the shippers. 

[Cited in Pitz v. The Amelie, Case No. 4,838; 

Astsrup V. Lewy, 19 Fed. 541.J 
[Cited in Prince v. Ocean Ins. Co., 40 Me. 

481.] 
Assumpsit. The parties agreed upon the fol- 
lowing statement of facts: "This is an action 
of assumpsit on four Dills of lading, signed by 
the master of the schooner Annawan, belong- 
ing to the defendants [Thomas Nickerson and 
others] for a cargo of fruit and wine, shipped 
on hoard of her at Malaga, and consigned to 
the plaintiffs [Daniel Pope and others] at 
Philadelphia. The vessel, being seaworthy, 
sailed from Malaga on the 10th of October, 
1840, and having experienced severe weather, 
by which she sustained damage on the 2Sth 
of November, the master decided, for the pres- 
ervation of the vessel and cargo, to run for 
the nearest port, and arrived at St. George's, 
Bermuda, on December 5th. On her ai-rival a 
sm-vey was held on the vessel and cargo. The 
former was ordered to be repaired, and such 
parts of the latter as were damaged, and in a 
perishable condition, were ordered to be sold. 
Such sale was accordingly made, and the pro- 
ceeds, amounting to §1,029.70, were appropri- 
ated by the master towards defraying the ex- 
penses of the repairs. For the residue of the 
amount necessary for that purpose, the mas- 
ter procured funds by a bottomry bond, viz. 
.^1,828.75. The bond recites in the preamWe a 
necessity for hyi>othecating both vessel, 
freight and cargo, but only the vessel is 
named in the obligating part The lender 
testifies, that it was the intention to include 
the cargo. The repairs being completed, the 
vessel took on board such of the cargo as had 
not been sold, and some copper on freight, 
and sailed for Philadelphia on Februai-y the 
4th, 1841. She again encountered severe 
weather and lost a foremast, maintopmast, 
and jibboom. so that it was necessary to cut 
away every thing, to get clear of the wreck, 
and she was obliged to put back to Bermu- 
da, where she arrived on the 18th, She was 
again surveyed, and an estimjite made of the 
.expenses of repairs, upon which the master 
concluded not to repair her, but to abandon 
the vessel and cargo, and to sell them. A 
survey was held on the cargo, in which it 
was ascertained, that part of the cargo, 
which consisted of fruit, was generally heat- 
ed, and in a perishable condition; and the sur- 
veyors recommended, that it should be sold, 
—which was accordingly done. The master, 
having sold the vessel, concluded to sell the 
wine also, which was done. The proceeds of 
the vessel were applied to the payment of 
the bond,- and being insufficient for its satis- 
faction, the agents of the vessel appointed 
by the master, who also were the holders 
^ the bond, took the residue of the proceeds 
of the cargo; and the balance, amounting 
to about $1,800, was paid to the master. The 
vessel was not insured, and the master was 
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not interested therein. The sum received 
by him has been retained by him, he de- 
clining to pay it to the owners of the cargo, 
unless they would give a receipt in full, re- 
leasing both him and the owners of the ves- 
sel from all further demands, and the own- 
ers of the vessel declming to receive it, on 
the ground that they had no interest in it 
The plaintiffs claim the whole of the cargo 
shipped at Malaga. The defendants deny 
that, under the circumstances, they are lia- 
ble at all, but contend, that if liable at all, 
they are only liable for the actual proceeds 
of the cargo after deducting its contributary 
proportion thereof to all the expenses and 
charges incurred in general average. The 
writ, protest surveys, bottomry bond, in- 
voice accounts of Foyard and Smith, the ves- 
sel's agents at Bermuda, depositions taken 
there. biUs of lading and statements of gen- 
eral average, form a part of the ease for the 
use of either party. The case is submitted 
to the court to decide, whether the defend- 
ants are liable, and if so, on what principles 
the damages are to be assessed; and, if nec- 
essary, the cause may be sent to an auditor 
to ascertain the amount Costs follow the re- 
sult. Neither party is precluded by the state- 
ment from roferring to any other fact ap- 
pearing on the other papers of tlie case." 

The bottomry bond referred to in the state- 
ment was as follows: 

"These are to certify to all whom it may 
concern, that on the day of the date hereof, 
personally appeared before me, the consul 
aforesaid, John Scott Fisher, of the town of 
Saint George in the said islands of Ber- 
muda, merchant the deponent named in the 
affidavit hereunto annexed, being a person 
well known, and worthy of good credit and 
by solemn oath which the said defendant 
then took before me upon the Holy 33van- 
gelists of Almighty God, did solemnly and 
sincerely testify and depose to be true, the 
several matters and things mentioned and 
contained in the said annexed affidavit In 
testimony whereof I, the consul aforesaid, 
have caused my seal of office to be hereunto 
put and affixed, and also the bond mentioned 
in the said affidavit to be hereunto annexed; 
dated at the town of Saint George in the isl- 
ands of Bermuda aforesaid, the second day 
of February, .in the year of our Lord one 
thousand eight hundred and forty-one." 

"John Scott Fisher, of the town of Saint 
George in the islands of Bermuda, merchant, 
maketh oath and saith, that he was present 
and did see Isaiah Atkins, master of the 
American schooner or vessel called the 'Anna- 
wan' now lying in the harbor of Saint George 
in the said islands, duly sign and seal, and 
as his act and deed deliver the bottomry 
bond hereunto annexed, bearing date the sec- 
ond day of February in the year of our Lord 
one thousand eight hundred and forty-one. 
And that the name 'Isaiah Atkins' thereunto 
set as the name of the party executing the 
same is of the proper handwriting of him 
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the said Isaiah Atkins, and that the names 
'William Arthur Outerbridge' and 'John 
Seott Fisher/ respectively set or subscribed 
as witnesses to the execution of the said 
bottomry bond, are of the proper handwrit- 
ing of the said John Scott Fisher and of the 
said "William Arthur Outerbridge respec- 
tively. John Seott Fisher." 

"Know all men by these presents that I, 
Isaiah Atkins, of Provincetown, state of Mas- 
sachusetts, in the United States of America, 
master of the American schooner or vessel 
called the 'Annawan,' of the burthen of one 
hundred and twenty-three tons and fifty nine- 
ty-fifth parts of a ton, or thereabouts, belong- 
ing to Thomas Nickerson, Ebenezer Atkins, 
Jonathan Nickerson, Abraham Smalley, Isaac 
Smalley, Robert P. MiUer, Stephen Nickerson, 
and Samuel Soper of Provincetown aforesaid, 
in the state of Massac±iusetts aforesaid, and 
now riding at anchor in the port of Saint 
George in the said islands of Bermuda, am held 
and firmly bound unto Augustus John Foyard, 
and Samuel Satton Smith, of the town of Saint 
George in the islands aforesaid, merchants, in 
the sum of four thousand and twenty-three 
dollars and fifty eight cents, to be paid to the 
said Augustus John Foyard and Samuel Sat- 
ton Smith, or either of them, their or either of 
their certain attorneys or attorney, executors, 
administrators or assigns. For which pay- 
ment to be well and truly made, I the said 
Isaiah Atkins do bind myself, my heirs, exec- 
utors and administrators and every of them, 
and also the hull and appurtenances of the 
said schooner or vessel, fii-mly by these pres- 
ents, sealed with my seal, dated this second 
day of February, m the year of our Lord one 
thousand eight hundred and forty-one. Where- 
as the said schooner or vessel called the 'An- 
nawan' was, on or about the fifth day of De- 
cember last past, whilst on a voyage from 
Malaga in Spain to Philadelphia in the United 
States of America, with a cargo of fruits and 
wines, forced and obliged by the perils of the 
sea to put into the port of Saint George in dis- 
tress, and being thereupon found to be gener- 
ally damaged and to require considerable re- 
pairs and supplies for the continuance and 
prosecution of the said voyage, the above 
bounden Isaiah Atkins hath been obliged and 
necessitated to take up and borrow upon the 
adventure of the said schooner or vessel, and 
the cargo on board thereof, the sum of one 
thousand eight hundred and twenty-eight dol- 
lars and seventy-five cents, being part of the 
amount requh-ed for repairing and furnishing 
the said schooner or vessel with materials, 
provisions and other necessaries, and setting 
her forth to sea to prosecute the said voyage, 
which said sum of one thousand eight hun- 
dred and twenty-eight dollars and seventy- 
five cents, the said Augustus John Foyard 
and Samuel Satton Smith have, at the request 
of the said Isaiah Atkins, lent and advanced 
to him the said Isaiah Atkins for the purpose 
aforesaid, at and after the rate of one hun- 
dred and ten dollars for every one hundi-ed 
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dollars of the said sum so advanced, being- 
equal to the sum of two thousand and eleven- 
dollars and seventy-nine cents, to be paid for 
the said sum of one thousand eight hundred 
and twenty-eight dollars and seventy-five 
cents, so lent and advanced for the said voy- 
age. And the said Augustus John Foyard and 
Samuel Satton Smith are contented and have 
agi-eed to stand to and bear the hazard and 
adventure thereof on the hull or body and 
j keel of the said schooner or vessel, and the 
goods, merdiandize and effects, laden on 
board thei-eof, for and during the said voyage; 
and, therefore, the said Isaiah Atkins doth by 
these presents mortgage and hypothecate to- 
the said Augustus John Foyard and Samuel 
Satton Smith and each or either of them, their 
and each or either of their executors, admin- 
istrators and assigns, the said schooner or 
vessel called the 'Annawan,' with all her 
boats, tackle, apparel and fm-nitm-e, and also 
the cargo, merchandize and effects laden on 
board thereof for the said voyage. Now the 
condition of the above written obligation is 
such, that if the said schooner or vessel called 
the 'Annawan' do and shall, with all conven- 
ient speed, proceed and sail from and out 
of the said port of Saint George, on her said 
voyage, and arrive at Philadelphia aforesaid, 
there to end her intended voyage, without 
deviation except by the dangers and casual- 
ties of the sea and rivers, and also if me 
above bounden Isaiah Atkins, his heirs, exec- 
utors or administrators do and shall within 
the space of three days next after the arrival 
of the said schooner or vessel at Philadelphia 
aforesaid, or at any other port in the United 
States of America, well and truly pay, or 
cause to be paid, unto the said Augustus John 
Foyard and Samuel Satton Smith or to either 
of them or to then- or either of their certain 
attorneys or attorney, executors or assigns 
the full sum of two thousand and eleven dol- 
lars and seventy-nine cents— or if a certain 
set of bills of exchange, drawn by the said 
Isaiah Atkins on the day of the date of these 
presents for the last mentioned sum of mon- 
ey upon Messrs. Pope and AspinwaU of Phil- 
adelphia, in favor of the said Augustus John 
Foyard and Samuel Satton Smith, as a collat- 
eral secm-ity only for the said sum of money 
so advanced as aforesaid, shall, within three 
days after the arrival of the said schooner or 
vessel at Philadelphia aforesaid, be duly paid, 
or after her arrival at any other port in the 
United States of America, the same be duly 
paid,— or if in the said voyage an utter loss 
of the said schooner or vessel by fire, enemies, 
pirates or any other casualty shall unavoid- 
ably happen (to be sufficiently proved by the 
said Isaiah Atkins his heirs, executors or ad- 
ministi-ators). Then the above written obliga- 
tion shall be null and void, or else shall be and 
remain in full force and virtue. In witness 
whereof the said Isaiah Atkins hath set his 
hand and seal to two bonds of the same teuior 
I and date, one of which being paid, the other 
I to be null and void. Isaiah Atkins." 
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The bills of lading were drawn at Malaga, 
and contained divers shipments hy different 
shippers at Malaga, hi Spain, consigned to the 
plahitiffa Messrs. Pope and Aspinwall and de- 
liverable at the port of Philadelphia to the 
consignees, "the act of God, the king's ene- 
mies, fire, all and eveiy accident of the seas 
and navigation excepted." 

The other papers, bearing only incidentally 
upon the question at issue, are not deemed 
necessary to be referred to at large in this 
place; as theh- bearings are sufficiently sug- 
gested in the arguments of the counsel and 
the opinion of the court 

E. H. Derby, for plaintiffs, 
p, C. Loring, for defendants. 

STORY, Okcuit Justice. This case has been 
argued with great care, ability, and bearing by 
the counsel on each side, and all the appropri- 
ate topics have been by them brought under 
discussion, and indeed exhausted. In the 
views, which I have taten of the present case, 
I shall not deem it necessary to consider some 
of the pomts suggested at the bar; but shall 
content myself with an exposition of those, 
which in my judgment constitute the main 
grounds upon which the case must be deter- 
mined. 

The first point, which meets us at the thresh- 
old of the case, is as to the nature and extent 
of the liablhty of tbie defendants (the owners 
of the schooner) for the acts of the master. 
The bills of lading, upon which the origmal 
shipments were made, were executed at Mala- 
ga; the goods were consigned and to be deliv- 
ered to the plaintiffs (the consignees) at Phil- 
adelphia; the schooner belonged to Massachu- 
, setts, and her owners resided there. It is not 
' denied, that the vessel was a freightmg vessel, 
and that the master was duly authorized to 
take the present shipments on board for the 
voyage. Whether the schooner was a com- 
mon carrier, that is, a general carrier vessel 
whose mere employment was to take goods on 
board for hire for any persons whatever, or 
whether she was simply a carrier vessel em- 
ployed on the present voyage pro hac vice, has 
been much discussed at the bar. But in my 
judgment, nothing does in this case turn upon 
any distinction between the cases; for imder 
the bills of lading precisely the same obliga- 
tions attach to the owners and the master in 
regard to the shippers— whether she was a gen- 
eral or common carrier, or simply a carrier pro 
hac vice. The bills of lading ascertain, and 
fix and control the liability, and the exceptions 
therein contained cover the usual risks, not 
taken by the owners. 

It is under these chrcumstances, that a ques- 
tion has been made at the bar, by what law 
the present bills of lading are to be governed 
as to their obligation and extent upon the 
owners, whether by the law of Spain, where 
the contracts of shipment were made, or by 
the law of Pennsylvania, where the goods were 
to be delivered, or by the law of Massachu- 
19FED.CAS. — 65 
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setts, where the owners reside, and to which 
the vessel belonged. And this point seems the 
more important to be decided, inasmuch as the 
liability of the owners for the acts, torts and 
misconduct of the master and mariners is by 
the law of Spain (Codigo de Commercio, pro- 
mulgated in May, 1829, ai-t. 622), and also by 
the law of Massachusetts (Rev. St. Mass. 1833, 
Ed. 1836, p. 295, c. 32, § 1), limited to the val- 
ue of the vessel and her freight, and does not 
include a general liability to the full extent of 
the los^ or damage sustained by the shippers, 
as is the law of Pennsylvania (see Del Col V- 
Amold, 3 Dall. [3 U. S.] 333; The Amiable 
Nancy, 3 Wheat [16* U. S.] 545; Abb. Shipp., 
Am. Ed. 1829, pt 2, pp. 90-99, c. 2, §§ 1-11, 
and note 1; Id. pt 3, pp. 2G3-269, c. 5, §§ 
7-9), which in this respect follows the law of 
England as it was before the limitations pre- 
scribed by the acts of parliament (Story, Confl. 
Laws, §§ 242, 260, 263, 266, 270, 290). Ques- 
tions of this nature, arising under the conflict 
of laws of diffa-ent countries, are often attend- 
ed with difficulties, and it is not easy m all 
cases to say, what the rules are or ought to^be, 
which are, under all circumstances, to govern 
in respect to the validity, the natm-e, the uater- 
pretation, and the obligations of contracts. In 
general, it may be said, that the vaUdity, the 
nature, the interpretation, and the obligations 
of contracts are to be governed by the lex loci 
contractus, that is, by the law of the place, 
wha-e the contract is made, if it is to be per- 
formed there; but if it is to be performed in 
another place, then it is to be governed by the 
■law of the latter place. Story, Oonfl. Laws, 
§§ 242, 260, 263, 266, 270, 290. But this doc- 
trine will carry us but a little way in the solu- 
tion of many important questions. Other dis- 
tinctions and other considerations must be re- 
sorted to, partly founded upon notions of pub- 
lic policy, partly upon private convenience or 
necessity in the general intercourse of nations, 
and partly upon local statutes, observances and 
usages. 

Looking at the question presented in the case 
at bar, as to the liability of the owner for the 
acts of the master, the natural inquiiy first oc- 
cm'ring to the mind, would be, what is that au- 
thority which the owners have confided to him. 
Is it a general authority to bind them in all 
cases whatsoever? Or is it a limited author- 
ity to buad them only in certain eases, and to a 
certain extent? There is no reason to say, 
that a master of a ship has any more authority 
to bind the owners, than any other agent has 
to bind his principal. The authority is deduci- 
ble solely from the nature of his employment, 
and the express or implied incidents to the 
trade or business in which the ship is engaged. 
If the ship is owned and navigated under the 
flag of a foreign country, the authority of the 
master to conti-act for, and to bind the owners, 
must be measured by the laws of that country, 
unless he is held out to persons in other coun- 
tries, as possessing a more enlarged authority. 
He is but an agent and no person dealing with 
him has a right to suppose that he is clothed. 
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TVith any authority beyond wLat the laws of 
the country, to Tvliich the ship belongs, de- 
duces from the nature of his employment, or 
which, by his instructions, express or implied, 
he is held out to the world to possess. If any 
person chooses to trust him tinder any other 
circumstances, or beyond this— it is a matter 
of blind credulity, and at his own peril. No 
one ever imagined, that in any other case of 
agency to be transacted in a foreign countiy, 
the principal was bound beyond the insti-uc- 
tions or authority given to his agent. It is 
every-day's experience to repudiate contracts 
and other transactions of agents in foreign 
countries, where they have exceeded the au- 
thority confided to them by their principals; 
and the authority confided by the principals is, 
in all such cases, measured by the interpreta- 
tion and extent of that authority, by or accord- 
ing to the law of the place where it is given— 
by the lex loci, and not by the laws of a for- 
eign country, of which the principal is, or may 
be wholly ignorant, and by whose regulations 
he is not bound. Any other rule would sub- 
ject the principals to the most alarming re- 
sponsibility, and be inconsistent with that just 
comity and public convenience, which lies at 
the foundation of international private law. 
No one ever imagined, that the master of an 
American ship ever possessed any power or 
authority over the voyages or concerns of that 
ship, or the interests of the owners, beyond 
what the law of his own country justified and 
sanctioned. No one ever imagined, that a mas- 
ter of an American ship could let his ship on 
freight, or enter into a charter party in a for- 
eign country, imless that was the habitual em- 
ployment of the ship, or was authorized by 
the instmctions of the master. If we were to 
resort to a different rule— to the laws of the 
different counti'ies which the ship might visit, 
for the interpretation of his powers, while he 
was in the ports of that country,— we should 
have the most extraordinaiy and conflicting 
obligations arismg from the duties, and rights, 
and liabilities of the master, deducible from 
those laws, which, in many cases, limit those 
matters in a vei-y different manner, and pre- 
sa'ibe very different regulations. 

If it should be said, that the laws of the 
country, where the master enters into a con- 
tract, are to govern as to the validity, obliga- 
tion and effect thereof, that may be true as 
to himself. But how can the laws of a for- 
eign country clothe him with an authority to 
bind his owners, which the latter have never 
given him, or which the laws of the coun- 
try, to which the ship belongs, have denied 
him to possess? The owners cannot, in such 
cases, be bound by foreign laws, to which 
they have never assented, and under which 
they do not live. The general rule of interna- 
tional law on this subject, for the repose 
and convenience of the whole world is, 
"Statuta suis clauduntur territoriis, nee ul- 
tra territorium dispei-antur." The laws of a 
foreign country may regulate the rights of 
parties to property found in one country; | 
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but they cannot regulate rights of persons 
not subjected to their civil jurisdiction, or 
not residents within it. In the laws of Eng- 
land and America it is an established prin- 
ciple,— as old, almost, as the navigation of 
those countries,— that the authority of the 
master, as to the employment of the ship, 
or the repairing of the ship, or the supplying 
of the ship with provisions or other necessa- 
ries, abroad as well as at home, is limited 
by the express or implied authority deriva- 
ble from the laws of the country, or the us- 
age of the trade, or the business of the ship, 
or the instructions of the owner; and he can- 
not bind either the ship or owners beyond 
these limits. Mr. Abbott, in his treatise on 
Shipping (Am. Ed. 1829, pt. 2, pp. 90-132, c. 
2, and chapter 3, per tot), lays down the 
principle in the broadest and most express- 
ive terms, and illustrates it by references to 
adjudications, which constitute the laws of 
both countries. Nearly all those adjudica- 
tions respect ships employed in foreign voy- 
ages, and the questions have generally been, 
whether, in the given case, there was an ex- 
cess of authority on the part of the master, 
or not. No one ever heard of a discussion, 
in these cases, of whether the laws of a for- 
eign country gave the master such an au- 
thority; but the sole point has been, wheth- 
er the laws of hig own country did. Their 
constant affirmation on one side, and their 
total silence on the other, as to the operation 
of foreign laws, in cases of such constant 
occurrence, are decisive to show the legal as 
well as the common understanding upon the 
subject. Upon money taken upon bottom- 
ry, or money advanced for expenses and 
supplies, and equipments, in foreign ports, 
we never inquire what would be the author- 
ity of the master in such cases, by the for- 
eign law, in the port where the money is 
taken upon bottomiy, or money is advanced; 
but whether, by our own laws, it was for 
necessaries, or within the scope of the mas- 
ter's authority according to the doctrines of 
our own law. The same test is applied to 
the case of a sale of the ship or cargo in a 
foreign port It is held bad or goo.d, accord- 
ing to the requirements of our law, and not 
of the foreign law. I do not go over the 
cases, either English or American, upon this 
subject. They will be found generally col- 
lected in the text of Mr. Abbott on Shipping, 
in the chapters already referred to, and in 
the notes to the American edition of 1829. 
The cases of The Gratitudine, 3 C. Rob. 
Adm, 240, and The Nelson, 1 Hagg. Adm. 
169, 173, 176, before Lord Stowell; and the 
cases of The Aurora, 1 Wheat. [14 U. S.] 9G, 
and The Virgin, 8 Pet. [33 IT. S.] 538, uefore 
the* supreme court of the United States,— are 
complete illustrations of the doctrine gen- 
erally adopted, and seem of themselves, al- 
though there are many auxiliary authori- 
ties, to be decisive on the subject. I might, 
indeed, add the ease of The Fortitude [Case 
No. 4,953], as in some measure expressive of 



[19 Fed. Cas. page 1027] 

my own judicial opinioa -upon tlie general 
question, although that ease did not call for 
any direct application of the foreign law. 
But the case of The Packet pd. 10,654], did 
involve the very question of the Norwegian 
law, if it had been imagined by any one to 
be applicable. It is no answer to say, that 
the question was not made in any of these 
cases, because the general maritime law up- 
on the subject was supposed to be the same 
in all commercial countries. The citations in 
the case of The Gratitudine, 3 G. Rob. Adm. 
240, from foreign ordinances and jurists, suf- 
ficiently show, that great diversities do exist 
in foreign countries; and the arguments on 
the present occasion have brought some of 
them in review before the. court. See, also. 
Story, Confl. Laws, § 286b; Appleton v. 
Growninshield, 3 Mass. 443; Id., 8 Mass. 340. 
In the case of The Nelson, 1 Hagg. Adm. 
109, 176, Lord Stowell, speaking upon the 
subject of bottomry bonds, said: "The form 
of these bonds is different in different coun- 
tries; so is their authority. In some coun- 
tries they bind the owner; in others not; 
and where they do not, though the form of 
the bond affects to bind the owner, that part 
is insignificant, and does not at all touch the 
eflicaey of those parts which have an ac- 
knowledged operation." And he according- 
ly held, in that very case, which was of a 
bond executed at the Cape of Good Hope, 
that it did not buid the English owners per- 
sonally, although in terms it purported so to 
do; but that it was inoperative, pro tanto. 
If, indeed, thei-e be any general rule de- 
ducible from the maritime law on the subject 
of the rights of the master, it is, that the 
master can bind the owners only so far as 
regards the employment and business of the 
ship. He has no general authority to bind 
the owners personally. The Komau law pre- 
scribed the general limits; and it constituted 
the basis of the laws of continental Europe. 
"Cum magistris propter navigandi necessita- 
tem contrahamus, sequum fuit eum quima^s- 
ti-um navi imposuit, tenerii ut tenetur qui 
institorem tabernse vel negotio praiposuit" 
Dig. lib. 14, tit 1, c. 1, Intro. And again: 
"Omnia enim facta magistri debet prajstare. 
qui eum prteposuit; alioquin contrahentes 
decipientm-." Dig. lib. 14, tit 1, c. 1, § 5. 
But then it is added: "Non omni ex causa 
prajtor dat in exercitorem actionem sed ejus 
lei nomine, cujus ibi prsepositus fuerit; id est 
si in earn rem prsepositus sit." Dig. lib. 14, 
tit, 1, c. 1, § 7. And the rule on the subject, 
generally proclaimed on the continent of 
Europe by the jurists and the ordinances of 
the different maritime nations generally, has 
been, that the master cannot bind the owners 
I)ersonally, at all; but only to the extent of 
theh* interest in the ship and freight The 
Gonsolato del Mai-e, one of the earliest and 
most venerable monuments of the maritime 
law, and of the general customs and -usages 
of the sea, asserts, in the most distinct terms, 
that the master has no power to bind either 
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the person or the property of the owners, un- 
less they have given him a sufficient power 
for that purpose. Gonsolato "del Mare, c. 33, 
as cited by Emerigon, tom. l,c. 4, § U; Gas- 
aregis, tom. 3; II Gonsolato del Mare (Ed. 
1740) p. 115, c .33. And Emerigon cites many 
of the more modern jurists and ordinances 
to the same effect that the master has no 
power to bmd the owners personally, with- 
out an express authority, but the ship and 
freight only, even in cases of necessity. 
Emerig, Des. Assur. tom. 2, c. 4, §§ 7, 8, 11. 
See, also, Valin, Comm. 2, tom. 1, lib. 2, tit 
8, art. 2, and ordinances there referred to. 
The same rule is prescribed and recognized 
by the ordinance of the marine of France. 
Yalin, Comm. tom. 1, lib. 2, p. 568, tit 8, axt 
2. Indeed, it may well be doubted, if any 
where, except in England and America, the 
rule has, for a great length of time, pre- 
vailed, that the liability of the owners, for 
the acts of the master, shall extend beyond 
the value of the ship and freight committed 
to his charge. But what I wish to rely on 
is the fact, that the master has no power to 
bind the owners, beyond the authority given 
to him by the owners; and that, from the 
nature of the case, the extent of that au- 
thority must be limited to the express in- 
structions of the ownei-s, or the law of the 
country where the ship belongs and they re- 
side; for it is there that the author!^ is 
given, and there it is to be intei-preted. If, 
by the law of the domicil of the ship and of 
the owners, the authority of the master is 
limited to the ship and freight, and does not 
in the absence of express instructions, bind 
the owners personally, it seems difficult to 
understand how resort can be had to the law 
of a foreign country, unknown and unsus- 
pected (it may be), by the owners, to expand 
that authority to the positive creation of 
personal obligation on the part of the own- 
ers; and that, too, according to the law of 
eveiy successive country which the ship may 
visit in the course of a circuitous voyage. 
See Story, Confl. Laws, § 286b. 

I am fully aware of the bearing of the 
cases of JiXalpica v. McKown, 1 La. 248, 254, 
and of Arayo v. CuitoI, Id. 528, in the state 
of Louisiana. With the greatest respect for 
the learning and ability of the judges who 
decided those cases, they appeal- to me to 
proceed upon fiilse principles, and to be at 
war with the current doctrines of the com- 
mon law. The decisions, in both of these 
cases, proceeded upon the ground, that there 
is no difference in the legal result whether a 
contract is made in a foreign country by an 
agent or it is made by the principal himself, 
personally, in that country. In each case it 
is to be treated as a contract made in that 
country, and possessing all the obligations 
of the like contracts in that country; per- 
sonal, if pei-sonal, or real, if real; or both, if 
the lex loci conti-actus should so ordain. 
Assuming the general rule to be so, to what 
cases does it properly apply? Certainly to 
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those, and those only, where the agent pos- 
sesses full authority to make the paxtieular 
conti-aet If his authority is restricted or 
limited, then. If he exceeds the powers con- 
ferred to him, there is no binding obligation 
whatsoever upon the principal, and the con- 
tract is, as to him, a nullity. If the principal 
had himself been in the country, he might, 
if he chose, have made a more expanded con- 
tract, than his agent was authorized to make; 
or he might have made such a contract as 
his agent was authorized to make, with all 
its restrictions, and none other. This would 
depend solely upon his own pleasure. But 
wlien he has restricted the authority of his 
agent, in terms, to certain limits, or those 
limits result from the law of his own coun- 
try, where the authority is given, and is to 
be interpreted, surely it cannot be pretend- 
ed, that the conti-act of the agent in a for- 
eign country, exceeding those limits, has the 
consent or authority of the principal. It ap- 
pears to me that the leading error, in both 
of those decisions, (and I speak with the 
greatest respect and deference for these 
learned judges) is. that in both those eases,- 
the rights and powers of the master to con- 
tract were treated exactly as if they were 
equal to, and coincident with, those of the 
owners, if the latter had been upon the spot 
Whereas, the rights and powers of the mas- 
ter, so far from being coextensive with, and 
equal to. those of the owners, are, in most 
cases, far short of theirs, and are subject, at 
all times, to the control and restricfons which 
the owners personally, or the law of their 
country, impose or recognize. Emerigon has 
been supposed, by the learned judges, to 
have taken the same view of the matter 
which they have. But to me his opinion ap- 
pears far otherwise. In the first place, he 
clearly admits, that tlie master has no 
authority to take up money on bottamrj', ex- 
cept In cases of necessity; and then assum- 
ing, that the local law of the domicil of the 
owners of the ship clothes him with authori- 
ty, in such a case, to take up money on 
bottomry, he discusses the question, whether, 
if the mastei* were prohibited from so bor- 
rowing, by the instructions of the owners, 
unknown to the lender, the bottomry would 
be void; and he holds, that it would not; 
which is precisely the result to which our 
own law anives. The ground obviously is, 
that private instructions, unknown to the 
lender, cannot affect his rights, when he 
knows that the general maritime law of the 
country, to which the ship belongs, imports 
that the master possesses the right to hy- 
pothecate, as a part of the common authority 
delegated to him. Indeed, throughout the 
whole of this section of his work, Emerigon 
relies upon the Koman law as the first 
foundation of the- doctrine; and he cites it 
with approbation, and manifestly considers 
its application to the case which he was 
considering as controlled by the circum- 
stances. What says the Roman law on the 
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point? Every person, contracting with an 
agent, is bound to know the condition of the 
person with whom he conti-acts. If he is 
the master of a ship, that he has a right to 
trust him only with reference to that ship; 
and that the veiy appointment of the master 
imposes a certain law upon the contracting 
parties; so that if the authority is exceeded, 
tlie owner is not bound. "Qui cum alio con- 
trahit vel est, vel debet, esse, non ignarus 
conditionis ejus." Dig. lib. 50, tit. 17, 1. 19. 
"Ut sciat, in hoc se credere, cui rei magister 
quis sit prsepositus." Dig. lib. 14, tit. 1, 1. 
7, Intro. "Prsepositio certam legem dat con- 
ti-ahentibus, modum egressus non obligabit 
exercitorem." Dig. lib. 14, tit. 1, 1. 1, § 12. 
Now, this is the very mode in Avhich (as I 
understand) our law contemplates the same 
subject If the party contracts with the mas- 
ter of a ship, he is bound to inquire what 
authority he has from the owners of the 
ship to make the particular contract and 
whether he can bind them personally, or only 
bind the ship and freight thereby. The ques- 
tion is, not what authority the law of the 
country where the party making the con- 
tract with the master gives, but with what 
authority the master is clothed by the laws 
of the domicil of the owners. See Story, 
Confl. Laws, § 286b, and note, and Mr. 
Brodie's note to 2 Stair, Inst pp. 955, 956. 

Upon the whole, my opinion on this point 
is, that the master can make no contract in 
a foreign country, which shall bind the own- 
ers of the ship, except as to what they ex- 
pressly authorize, or the general law of their 
own countiy has recognized and established; 
and then it will bind them no farther than 
that law binds them, whether it be in per- 
sonam or in rem. Thus much I have thought 
it necessai-y and proper to say upon the 
point; although, if the law of Spain and that 
of Massachusetts be coincident it might 
seem, at first view, not to be an important 
inquiry. But it has nevertheless, become in- 
dispensable, inasmuch as the plaintiffs con- 
rend, that the contracts of shipment in the 
present case, are to be construed according 
to the law of Penns.ylvania, as the goods 
were to be there delivered, and not by the 
law of Spain, or of Massachusetts, suppos- 
ing the latter to impart a limited responsibili- 
ty, on the part of the owners, for the con- 
tracts, as well as for the acts, torts and mis- 
conduct of the master during the voyage. I 
shall have occasion hereafter to consider the 
question, what is the true nature and in- 
terpretation of the statute of Massachusetts, 
and whether that statute recognizes or permits 
any distinction between the lawful contracts 
made by the master, in the course of his em- 
ployment authority and duty, in the com-se 
of the voyage, and his acts or torts or mis- 
conduct done in the course of the voyage, 
conti-ary to his authority and duty, and with- 
out the assent of the owners. At present 
it is only necessary here to state, that the 
extent of the responsibility of the owners of 
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the schooner for and upon such contracts, or 
acts, torts or misconduct of the master, is to 
1)6 measured altogether by the law of Massa- 
chusetts, and not by the law of Spain or of 
rennsylvania. But when it is said (and it is 
most properly so said) that the law of a place 
where the contract is to be performed is ta 
govern, and not the place where the contract 
is entered into, we are to understand this 
rule of international law with all its proper 
qualifications and limitations. In the first 
place, the rule cannot prevail, or be obliga- 
tory, where the very contract, in the form in 
which it is made, although to be perfoi-med 
or executed in a foreign country, is pro- 
nounced invalid or void by the law of the 
counti-y where it is made. Thus, for ex- 
ample, a contract entered into in Massachu- 
setts, for a voyage to Africa, and from thence 
to a foreign market, for the j)urpose of carry- 
ing on the African slave trade— prohibited by 
our laws— would be illegal and void here, 
even if it were lawful and valid in Africa. 
In the next place, if a contract is to be per- 
formed, partly in one country and partly in 
another country, it admits of a double as- 
pect, nay, it has a double opemtioh, and 
is, as to the particular parts, to be inter- 
preted distinctively; that is, according to 
the laws of the country where the particular 
parts are to be performed or executed. This 
would be clearly seen in the case of a bill of 
lading of goods, deliverable in portions or 
parts at ports in different countries. Indeed, 
in cases of contracts of affreightment and 
shipment, it must often happen, that the con- 
tract looks to different portions of it to be 
performed in different countries; some por- 
tions at the home port, some at the foreign 
port, and some at the return port. In respect 
to the bills of lading in the present case, if 
the language admitted of two interpretations, 
that would certainly be adopted which com- 
ported most exactly with the apparent in- 
tention of the parties. For example, in this 
very case, we have some of the bills of 
lading in the Spanish form and language, 
and some in the American form and lan- 
guage. Which is to prevail, if the meaning 
of the words in both languages are not 
absolutely identical? Doubtless, that which 
will best effectuate the apparent intention of 
the parties, deducible from the objects of 
the contract. The goods here were deliver- 
able in Philadelphia; and what would be an 
effectual delivery thereof, in the sense of the 
law, (which is sometimes a nice question) 
would, beyond question, be settled by the 
law of Pennsylvania. But to what extent 
the owners of the schooner are liable to the 
shippers for a nonfulfilment of the contract 
of shipment of the master,— whether they 
incur an absolute or a limited liability, must 
depend upon the nature and extent of the 
authority which the owners gave him, and 
this is to be measured by the law of Massa- 
chusetts. 
Passing from this subject, let us next pro- 
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ceed to the consideration of the next point 
arising in judgment; did the bottomry bond 
in the present case cover the cargo, or only 
the ship and freight? In the obligatory part, 
the "hull and appm-tenances" of the schoon- 
er only, are bound. But in the recital of 
the condition, it is expressly stated, that the 
money is to be taken upon "the adventure of 
the said schooner or vessel, and the cargo on 
board," &c.^ and it is afterwards declared, 
"And, therefore, the said Isaiah Atkins (the 
master), doth mortgage, and hypothecate to 
the said Augustus John Foyard, and Samuel 
Satton Smith, and each or either of them, 
their and each or either of their executors, 
administrators, or assigns, the said schooner 
or vessel called 'the Annawan,* with aU the 
boats, tackle, apparel, and furniture, and also 
the cargo, merchandise, and effects, laden on 
board thereof for the said voyage." Now, 
there can be no real doubt, upon these alle- 
gations, that it was the intention of the par- 
ties, that the cargo, as well as the schooner, 
sliould be submitted to the bottomry bond, and 
hypothecated accordingly. A court of admir- 
alty, in cases within its civil jm-isdiction, acts- 
as a court of equity, and construes instru- 
ments, as a court of equity does, with a large 
and liberal indulgence. Bottomry bonds, are 
very infoiooal instruments, Inaccurately 
drawn, and in their forms varying, not only 
in different countries, but in the same coun- 
try; and, therefore, are constantly construed 
with a wise reference to the laxity of the 
habits of merchants, and to the imperfec- 
tions, which are usually found in commercial 
instruments. 1 have no doubt, whatsoever, 
that the present bottomry bond does contain 
a positive pledge of the cargo, as well as of 
the ship; and if it did not, and the omission 
was by mistake or fraud, I have as iittle 
doubt, of the competency and duties of a 
com*t of admiralty to reform it, and to en- 
force it according to the intention of the par- 
ties. Such was the doctrine of this court, in 
the case of The Zephyr [Case No. 18,210], 
and I feel not the slightest inclination now,, 
to doubt it, or to depart from it. See, also,. 
Emerlg. Contrats a la Grosse, torn. 2, c. «, § 
1, note 3. , 

The next question is, whether in the events 
detailed in the statement of facts, and the 
evidence, the money on the bottomry bond 
became due, and payable to the lender? I 
am of opinion, that it did become due. The 
voyage was not completed from any inca- 
pacity of the schooner to perform it; and in 
pomt of fact, she did, after being repaired, 
return safely to the United States. The voy- 
age was broken up by the master voluntarily, 
upon the ground, that the schooner was not 
worth repairing for the voyage, because the 
expense of the repairs would exceed her rea- 
sonable value, or what ought, with reference 
to the interests of the owners, to be expend- 
ed upon her, to enable her to carry the cai'go 
to the port of destination. I do not say, that 
the master acted unwisely or improperly, un- 
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der all the circumstances, in coming to this 
conclusion. Perhaps, it was exactly what 
the owners might have done, if they had 
been personally present. But upon this, I 
give no opinion. If the owners had so aban- 
doned the voyage, being personally present, 
because their interest would have been in- 
juriously . affected by not so doing; what 
ground could there be to say, that the bot- 
tomry bond should not be paid? We all 
know, that in the ease of a deviation from 
the voyage, or a voluntary abandonment of 
it, after it has been commenced, the bot- 
tomry bond would have become absolute. In 
short, the rule in all cases of this sort, is 
precisely that of common sense, and is de- 
ducible from the Roman law, that the bond- 
holder shall not have his money, if the non- 
performance of the voyage has not been oc- 
casioned by the enumerated perils, but has 
arisen from the fault or misconduct of the 
master, or owner. "Quia suspicit in se peri- 
culum navigationis, suseepit periculum for- 
tanse non culpse." 2 In the present case, it 
was a duty which the owners owed to the 
bottomry holders, if the schooner could have 
been repaired, so as to perform the voyage, 
to have made the repairs. It is no answer 
to say, . that it was not for their interest. 
The voyage was not lost from the utter in- 
navigability of the schooner, as if she had 
been shipwrecked, or stranded, and could 
not be gotten off. The bottomry holders un- 
dertake the risk of the voyage, and that the 
schooner shall be able to perform it, notwith- 
standing the enumerated perils, which in the 
present case were fire, enemies, pirates, and 
other dangers, and casualties, of the seas and 
rivers. But they do not undertake, that the 
vessel shall be able to perform the voyage 
without any repaii-s, or without any retarda- 
tions; but only that the dangers and casual- 
ties of the seas and rivers, and the other 
perns, shall not of themselves defeat the voy- 
age. They are to be paid their money, un- 
less the voyage is defeated by such dangers, 
and casualties, or other perils, and by these 
alone. The ease is not like that of an in- 
surance, where the undenvriters are liable 
for a partial loss, and for total loss, either in 
fact, or in a technical sense. In cases of bot- 
tomry, there can be no such thing as an 
abandonment, by which a loss, not strictly 
total, can be turned into a technical total 
loss. It is true, that if the owners do not 
choose to repair the vessel, after she has met 
with disasters in the course of the voyage, 
when it may be done, they are at liberty to 
abandon her to her fate. But then the bot- 
tomry holder is entitled to his full lien upon 
the ship, and cargo, and, as far as they are 
saved, when the voyage is thus abandoned, 
he may proceed to enforce his lien pro tanto 

2 Mr. Marshall (23 Ed., bk. 2, p. 756, e. 5) 
cites this as a passage from the title of the 
Digest (liber 22, tit. 2) "De Nautieo Fcenore." 
But I have not been able to find it there. See 
Rocous, De Nav. note 51. 



against them; for the case, in which he is 
to lose his money, has not occurred, that is, 
a total loss of the ship and the voyage, by 
the dangers, and casualties of the seas and 
rivers, and the other enumerated perils. The 
language of the present bond is still more 
•expressive, than what is usually found in 
such instruments. It declares, "or if in the 
said voyage, an utter loss of the said schoon- 
er or vessel by fire, enemies, pirates, or other 
casualty, shall unavoidably happen, &c. &c., 
then the above written obligation shaU be 
null and void, or else shall be and remain in 
full force and virtue." Now, can it be ti-uly 
said in this case, that there was an utter loss 
of the schooner, an utter incapacitj' to per- 
form her voyage, by reason of any of the 
enumerated perils. In Joyce v. Williamson 
(reported in Park, Ins., 7th Ed., p. G27, c. 21; 
2 Marsh, ins., 2^ Ed., bk. 2, p. 754, e. 5, and 
since reported in 3 Doug. 164), which Avas an 
action of a bottomry bond, where a ship had 
been captured, and restored on payment of 
salvage, and was afterwards repaired, and 
performed her voyage, and carried freight, 
but the ship and freight were not then worth 
the sum mentioned in the bottomry bond, 
and the amount of the repairs; the court 
held the bondholder entitled to recover, upon 
the ground that the voyage had been per- 
formed. Lord Mansfield, in delivering the 
opinion of the court, said; that by the law 
of England, upon a bottomry bond, there is 
neither average, nor salvage; that although 
there had been a capture, yet to bring the 
case within the condition of the bottomry 
bond, it must not be a mere tempoiui-y tak- 
ing, but be such a taking as constitutes the 
loss of the ship, and which would amount 
between the insm-er and insured to a total 
loss. Now, by this language, his lordship 
must be understood to mean, not a technical 
total loss, entitling the insured to abandon; 
(for there can be no abandonment, techni- 
cally so called, on a bottomry bond; and if 
there were, then the bottomry holder would, 
in fact, be liable for an average loss); but he 
meant a total loss in the sense, that the ship 
is reduced to a state of total incapacity to 
perform the voyage, and cannot be repaired, 
.so as to perform it; or, in other words,— to 
use the phrase of foreign jurists,— that the 
ship is in a state of utter innavigability; such 
as arises from shipwreck, or sti-anding, when 
the ship cannot be gotten off, or repaired at 
all. We shall presently see, that if the ship 
can be gotten off, or repaired, no matter at 
what expense the repairs must be, the rights 
of the bondholder are not affected thereby. 
But what is most material to be considered, 
in the ease of Joyce v. Williamson, is, that 
neither the repairs nor the salvage were 
taken into account in the suit on the bond; ' 
but the bondholder moved the full amount 
without any deduction whatsoever. 

The doctrine already suggested, that in 
cases of bottomry, nothing but an actual 
total loss of the ship in the voyage will ex- 
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<iuse the borrower from payment, not even 
when, by reason of the enumerated perils, 
the ship shaU require repairs greater than 
her value, is fully borne out by authority. 
The case of Thomson v- Royal Exeh. Assur. 
Co., 1 Maule & S. 30, is directly in point. 
That was an insurance upon a bottomry 
bond: and the ship during her voyage, by 
tempestuous weather, suffered so much dam- 
age as to become totally disabled, and put 
into an intermediate port to repair; and upon 
a sui-vev it was found, that the necessary 
repairs would cost S3.200, and after their 
completion, the ship would be worth only 
.?2,000. The owners, therefore, caused her 
to be broken up and sold. Her original value, 
when she sailed on the voyage, was $4,000. 
The court held, that there could be no re- 
<:overy on the policy. Lord Bllenborough, 
in delivering the opinion of the court, said: 
■"This was not a question, whether such a 
loss had happened as, in- the case of an in- 
surance on the ship, might have entitled the 
assured to abandon; but whether it was 
an utter loss within the true intent and 
meaning of the bottomry bond. The distinc- 
tion between an insurance upon the one and 
the other is simple; in the former case, if 
the voyage be lost, or not worth pursuing, 
or the ship be reduced to such a state that 
«he cannot proceed without refitting, the ex- 
pense of which would greatly exceed her 
value, the assured may abandon and claim 
as for a total loss; but in the latter case, 
as nothing short of an actual total loss will 
discharge the borrower of money upon bot- 
tomiy, so nothing less will render the in- 
surer liable. Here the thing continued to 
exist as a ship, her hull and bottom re- 
mained, though perhaps in such a state as 
might make it prudent for the owners to 
■dispose of her. I have had occasion at The 
Cockpit to state this distinction as estab- 
lished law; that in the case of bottomry 
nothing short of the total destruction of 
the ship will constitute an utter loss; if it 
exists in specie, in the hands of the owner, 
it will prevent an utter loss." For these 
reasons, I am of opinion (as I have already 
stated,) that the bottomry bond did become 
due, and payable to the holder, upon the 
breaking up of the voyage, and selling the 
schooner at Bermuda. 

And this conducts us to other very impor- 
tant questions in the ease. In the first place 
to the consideration of the acts of the mas- 
ter, during the course of the voyage, how 
far they were justifiable and proper under 
the circumstances, for to that extent, neither 
. he nor the ownei-s can be involved in any re- 
sponsibility; and how far they were unjusti- 
fiable and improper, , and might and did in- 
volve the owners of the schooner in responsi- 
bility therefor. And in the next place, sup- 
posing the owners to be involved in any re- 
sponsibility, to what extent, and under what 
circumstances, it applies. In respect to the 
sale of the perishable and damaged fruit 
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at Bermuda, upon the first arrival there, 
the proceeds of which amounted to $1,029.70, 
there does not seem any doubt, that it was 
a justifiable and proper sale. The principal 
question arising is, whether he had a right 
to appropriate those proceeds towards the 
repairs of the ship, and, if he had, then 
what rights the shippers have over agamst 
the owners of the schooner, for compensa- 
tion and indemnity therefor. In the first 
place, as to the right of the master to ap- 
propriate the proceeds towards the repairs 
of the ship. It seems to me, that he clearly 
possessed such a right; for, independenUy of 
the sale being of perishable articles, I take 
it to be clear, that the master has a right 
to seU a part of the cargo to make repairs, 
and to furnish necessaries for the comple- 
tion of the voyage. This was expressly held 
by Lord Stowell in the case of The, Grati- 
tudine, 3 0. Hob. Adm. 240, 259, 263, 264, 
and the same doctrine was affirmed by this 
court, in the case of The Packett [Case No. 
10,654]. Emerigon, and Valin, and Pothier, 
afllrm the like doctrine; and indeed, it has 
the sanction of the Gonsolato del Mare (chap- 
ter 105), and of most of the maritime writers, 
and foreign ordinances. See Emerig. Des 
Contrats a la Grosse, p. 445, c. 4, § 9, etc.; 
Stj-pmannus, Ps. 4, p. 417, c. 5, note 109; 
Kuricke, 765. But then, in the next place, 
what is the extent of the liability of the 
owners, for the property so appropriated? 
Now, if there were no statute limitation, 
affecting the present case, but the owners 
stood before the court upon the general lia- 
bility created by the Roman, and the Eng- 
lish, and the American law, it is plain, 
that the appropriation being for the use of 
the ship, and within the scope of the mas- 
ter's authority, the owners would be liable 
to pay the shippers the full amount of the 
proceeds so appropriated. Abb. Shipp. (Ed. 
1829) pt. g, c. 5, §§ 1-7. What effect, then, 
has the statute of Massachusetts? In my 
judgment, if it applies at all to a case like 
the pi-esent (a point which will come under 
our consideration hereafter), it has this, 
and no more, that the liability was before co- 
extensive with the amount appropriated; but 
it now has the limitation interposed, that it 
shall not exceed the interest of the owners 
in the ship and freight; that is to say, they 
are liable to pay the full sum so appropriated, 
when it does not exceed the value of the 
ship and freight; and if it does exceed that 
value, they are exonerated from all liability, 
beyond the value of the ship and freight 
See The Dundee, 1 Hagg. Adm. 109; Gale v. 
Laurie, 5 Barn. & C. 156; Morris v. Robin- 
son, 3 Barn. & C. 196. The claim of the ship- 
pers is not reduced to a mere lien in rem, 
although I am satisfied, that the shippers 
possess such a lien. But it is a personal 
claim upon the owners pro tanto, with the 
auxiliary security of the lien on the ship 
and freight. Precisely the same view is tak- 
I en of this point by foreign jurists, and es- 
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peeially by Valin, and Potliier, and Emeri- 
gon. Emerig. Des Contrats a la Grosse, p. 
445, e. 4, § 9; Valin, Comm. torn. 1, liv. 2, 
pp. 568, 569, tit. 8, art. 2; Poth. Mar. Cont. 
notes 34, 72. When does this personal lia- 
bility and this lien attach to the owners, 
and to the thing? My answer is, it attaches 
eo instanti, when the appropriation is made; 
and consequently, from that moment the 
obligation becomes positive and unequivocal. 
Then arises, in the next place, the farther 
consideration, whether the liability of the 
ownei-s in personam is absolute, or is af- 
fected with the future fate of the ship on 
the voyage? Upon this point, the foreign 
ordinances promulgate different doctrines, 
and the foreign jurists hold different opinions. 
See Boulay Paty, Droit Comm. torn. 1, tit 3 
pp. 26S-299; Emerig. Ti-aite a la Grosse, c. 
4, § 11. The Consolato del Mare (chapter 
105) gives the shippers in such a case a lien 
and privilege only on the ship. The Laws 
of Oleron (article 25) and the ordinance of 
Antwerp (article 19) seem to make the pay- 
ment dependent upon the ultimate arrival 
of the ship at her port of destination. 
Emerig. Des Contrats a la Grosse, pp. 446, 
447, c. 4, § 9, Emerigon seems to follow the 
same opinion, and says: "It is then evi- 
dent, that if the ship perishes, neither the 
master, nor the owners are subject, on that 
account, to any personal obligation. It is 
here a sort of forced loan upon bottomry." 
Valin is of the opposite opinion, and holds 
that the owner of the ship ought to pay the 
value of the goods sold during the voyage, 
for the necessaries of the ship, without aaiy 
regard to the future fate of the ship, whether 
she perishes during the voyage or not, in 
the same manner, as if, instead of selling 
the merchandise of the shipper, he had bor- 
rowed the money of another person. And 
he insists, that the interest of the public re- 
quires such a decision. Pothier, while he 
. admits, that persons of experience, whom 
he had consulted,- were of opinion, that the 
owners of the merchandise sold to supply 
the necessities of a ship could demand noth- 
ing, if the ship should afterwards be lost, 
pointedly holds a different opinion, and in- 
sists, with Valin, that in such a ease the 
owners of the ship are pei-sonally responsi- 
ble for the merchandise sold. He deems it 
to be a sort of forced loan for the necessaries 
of the ship, which the master has personally 
contracted to repay to the owner of the mer- 
chandise. And he insists, that the master 
is entitled to have recourse to the owner of 
the ship, for his own indemnity therefor; 
and that the owner of the merchandise, as 
exercising the rights of the master, has a 
remedy over against the owner of the ship, 
whether the ship afterwards perishes or 
not. The ordinance of Wisbuy (title 2, art. 
2) adopts the same rule; and it seems ap- 
proved by Kuricke, and by Cleirac. Emerig. 
Traite a la Grosse, c. 4, § 9; Kuricke, Jus. Mar. 
Hanseati, tit 6, art 21; Cleirac, Ordin. d'Oler- 
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on, p. 88, art. 22, note 2. It seems to me, upon 
principle, with reference to our law, that 
the opinions of Valin and Pothier are en- 
titled to very great weight As has been al- 
ready suggested, the limitations of the re- 
sponsibility of the owners of the ship are 
mere qualifications of the antecedent rule 
of our law, and do not change the nature of 
the rule. The owners are, and ought to be 
held personally bound to pay all the lawful 
contracts of the master, to the full amount 
thereof, not exceeding their interest in the 
ship and freight And where there are vari- 
ous claims, which have occurred at differ- 
ent times, the just principle would seem to 
be found in the maxim, "Qui prior est in 
tempore potior est in jure." In other words, 
the earliest creditor has a priority or privi- 
lege over the others for his prior debt. 

Hitherto, the question under considei-ation 
has been examined upon the assumption, 
that the statute regulations of Massachu- 
setts were equally applicable to all cases of 
contracts made by the master, within the 
scope of his authority, confided to him by 
the owners, as well as to all cases where 
he has exceeded his authority, or is guilty 
of any tort or misconduct in the course of 
the vo3^age. But it may admit of most seri^ 
ous doubt whether the statute of Massa- 
chusetts was designed to apply to any cases 
of contracts, strictly within the scope of the 
authority of the master, and in respect to 
which, he not only had a right to bind the 
owners, but his acts were justifiable and 
proper, and indeed throughout a part of his 
duty, under the circumstances. The lan- 
guage of the statute is, that "no ship-owner 
shall be answerable beyond the amount of 
his interest in the ship and freight for any 
embezzlement loss, or detention by the mas- 
ter, or mariners, of any goods, wares, or 
merchandise, or any property put on board 
of such ship or vessel, nor for any act, mat- 
ter, or thing, damage, or forfeiture, done, 
occasioned, or incurred by the said master 
or mariners, without the pi-ivity or knowl- 
edge of such owner." Now, there is not one 
word in this clause about the contracts. of 
the master lawfully made by him, on ac- 
count of the owner during the voyage, or 
any acts done strictly within the' line of 
duty to the owners. The whole language 
seems exclusively applicable to cases of 
wrongs, to "embezzlement loss or destruc- 
tion," of property, and to "any act matter, 
or thing, damage, or forfeiture, done, oc- 
casioned, or incurred by the master or mai-i- 
ners," during the voyage; and if we construe 
the words as meaning to import acts, and 
matters, and things, ejusdem generis, (which, 
in such cases, is a general rule of intei-pre- 
tation), there is nothing to lead to the con- 
clusion that the statute, in its policy or ob- 
jects, had any reference to contracts made 
by the master in the course of his duty, and 
for the benefit of the ship, and with the im- 
plied consent or authority of the owner; for 
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tlie Tvoi-ds are added, "without tlie privity 
or knowledge of such owner." And there is 
good reason for the distinction. The owners 
might othem'ise he ruined by the wrongful 
acts of the master or mariners. But the law- 
ful contracts of the master, within the scope 
of his duty, are just such as the owners 
have authorized, and are and can he deem- 
ed, in no just sense, wrongful, hut are such 
as fairly are hy implication "with the privitj' 
and knowledge of the owners." Besides, the 
statute uses the language, "master or mari- 
ners," which plainly evinces, that it was in- 
tended to he applied to acts, matters, and 
things, which might he indifferently done hy 
either of them. Now, the mariners, as such, 
have no authority whatsoever to enter into 
contracts in hehalf of the owners. There is 
no case in the Massachusetts Reports, which 
hints at any applicability of the statute, to 
any cases of contracts lawfully made by the 
master, or to any acts done in relation there- 
to, which are strictly authorized by the own- 
ers. I have looked into the English stat- 
utes upon the same subject, (from which 
the ISlassachusetts statute was apparently 
borrowed), and I find, that they are solely 
applicable to eases of torts and malfeasance 
of the master and mariners. The only de- 
cisions, which I have been able to trace in 
the English books of Reports upon the sub- 
ject, are cases of tort, and misconduct. 
Such was the case of The Dundee, 1 Hagg. 
Adm. 109; Gale v. Laurie, 5 Barn. & 0. 
156, which was a ease of collision by the 
fault of the master and mariners; and the 
case of Wilson v. Dickson, 2 Bam. & AM. 2, 
which was a case of tort. See, also, Morris 
V. Robinson, 3 Barn. & 0. 19G. 

Now, in cases like the present, where the 
ship is in want of repairs or necessaries, no 
one can doubt, that the borrowing of money 
or the procurement of supplies for the pur- 
poses of the voyage, are strictly contracts 
authorized by the owner and for his benefit. 
It is in such cases the duty of the master to 
borrow the monej' and procure the supplies; 
and his acts in so doing are not only rea- 
sonaljle and justifiable, but they are im- 
jjlieitly sanctioned by the owners. See The 
Aurora, 1 Wheat. [14 U. S.] 96, 102. If the 
loan is a simple loan— not on bottomry— or the 
supplies are made upon the general credit of 
the master or owner, and not solely on the 
credit of the ship, what ground is there to 
suggest, that the creditor is to take upon 
himself the subsequent hazards of the voy- 
age, for which he receives no premium, and 
to which he has given no consent? If such 
were understood to be the general law ap- 
plicable to the subject, so far from promot- 
ing public policy or private credit, it would, 
in all probability, lead to the necessity, in 
all such cases, of procuring money and sup- 
plies upon bottomry, at an onerous premium 
—a result which the statute could certainly 
' not have intended. In truth, there would 
be difficulty in saying, under such circum- 



stances, that the master could borrow money 
at all to supply the necessities of the ship; 
for by the general maritime law (which is 
the law of England and America), on this 
very point, the master has no authority to 
take up money on bottomry, if he can pro- 
cure it upon the personal credit of the own- 
er; and he cannot pledge the personal credit 
of the owner, according to the argument, 
because he can only bind the owner to the 
extent of the value of the ship and freight,, 
if the voyage is successfully performed; and 
if she perishes in the voyage, then the lend- 
er loses his money without receiving or hav- 
ing a title to receive any maritime interest 
for the risk. Under such circumstances^ 
what person of ordinary prudence would 
lend any money to the master to supply the- 
necessities of the ship? It would be down- 
right folly. The consequence of a doctrine, 
which should thus restrict the right of the- 
master to borrow money for the necessities- 
of the ship, would in many eases be, that the- 
ship would perish for the want of repairs; 
or the voyage be abandoned. A construc- 
tion of tlie statute which should lead to such: 
consequences ought not to be adopted, unless 
it be inevitable, which certainly cannot be af- 
firmed of the statute under considei-ation. 

There is this additional consideration, 
which deseiTes notice. It is, that the rem- 
edy by the statute of Massachusetts is not 
a remedy in rem for the loss sustained or the 
liability incurred. But the remedy is strict- 
ly in personam, and the amount which is re- 
coverable is not to exceed the value of the- 
ship and freight. But at what time is this 
value to be ascertained and fixed? It must 
be the value at the time when the right of 
action against the owners first accrues, and 
not at any subsequent period. Suppose after 
the right of action has attached, the ship 
perishes, that will not afiEect the right of re- 
covery of the shipper in a case of tort; and" 
a fortiori it will not in a case of contract, 
made by ^he master, by and under the au- 
thority of the owners. This doctrine is ful- 
ly sustained by the case of Dobree t. Schrod- 
er, 6 Sim. 291, 2 Slylne & C. 489, and Wilsoa 
V, Diclcson. 2 Barn. & Aid. 2. So that, in 
this limited view of the matter, the owners 
would be personally liable for the money 
advanced, since at the time when it was ad- 
vanced it did not exceed the value of the ship- 
and freight. I am the more confirmed in 
this opinion by the article of the marine or- 
dinance of Fi-ance of 1681. which declares 
"that the owners of ships shall be responsi- 
ble for the acts of the master; but they 
shall be discharged upon abandonment of 
their ship and the freight." Ord. De la Mar. 
1681, liv. 2, tit 8, art. 2; Valin, Comm. tom. 
1, p. 568. Now, in the interpretation of this 
provision, Valin expressly holds, that it does 
not apply to the ease of money borrowed by 
the master on the course of the voyage for 
the necessary repairs and supplies of the 
ship, unless borrowed on bottomry; and that,. 
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therefore, it is immaterial to the lender 
■whether the ship afterwards perishes or not 
In the subseanent part of the voyage. Po- 
thier adopts and firmly maintains the same 
interpretation. I am of opinion (says he), 
that the owners of the ship cannot avail 
themselves of the defence in the second ar- 
ticle of the title "Des Proprietaires" (Valin, 
Comm. tom. 1. liv. 2, p. 568, tit 8, art. 2) 
which makes them responsible for the acts 
of the master; but discharges them upon 
their abandonment of ship and freight, be- 
cause this provision has no application but 
to such obligations (contracts) of the mas- 
ter, for which he could not have any re- 
course against the ownerf^ of the ship, to be 
indemnified by them." i am aware that 
Emerigon holds the opposite opinion; but I 
profess myself not satisfied with his reason- 
ing. Emerig. Traite a la Grosse, pp. 453- 
465, c. 4, § 11. The opinion of Pothier and 
Valin stand fully confirmed by the modern 
code of commerce of France which contains a 
provision similar to that of the ordinance of 
Louis XIV. of 1681, as to the responsibility 
■of the owners of the ship for the acts of the 
master, and exempting them from responsi- 
bility upon their abandonment of the ship 
and freight. Code de Comm. art. 214. But 
the same code makes the master personally 
liable (article 298) to the shipjiers for their 
goods sold by him for the ship's necessities, 
■even if the ship afterwards perishes in the 
voyage. And Pardessus, in commenting on 
the code, puts it as clear, that in the case of 
such a contract, or indeed, of any contract 
by the master for supplies and repairs for 
the ship's necessities, without bottomry, the 
owners are bound to pay for the same ex 
contractu, notwithstanding the subsequent 
loss of the ship, because they are boimd to 
indemnify the master in such a case, as he 
has acted within the scope of his author- 
ity. This, it will be at once perceived, is in 
■exact coincidence with the opinion of Po- 
thier and Valin. And Pardessus goes on to 
■distinguish the case of such a contract made 
by the master, from the case of an act of 
tort or misconduct of the master; holding 
that the owners are not bound therefor, if 
they abandon the ship and freight. Pardes- 
sus, Droit Comm. tom. 3, arts. 663, 644, 717. 
On the other hand, Boulay Paty maintains 
the opposite opinion, reasoning it out at large, 
and arrives at the same conclusion as Emer- 
igon. Locre, Esprit de Code de Comm. tom. 
2, art 298. and Comm. pp. 200-203. The 
council of state and the f ramers of the code 
seem, however, to have adopted the opinions 
of Valin and Pothier- Boulay Paty, Droit. 
Comm. tom. 1, tit. 3, pp. 293-299. 

Now, although the present case is not, 
strictly speaking, the case of a positive con- 
tract made by the master for borrowing the 
money applied to the repairs, yet it is clear- 
ly the case of a quasi conti'aet on behalf of 
the owners, or what Emerigon and Pothier 
call a "forced loan," It is a loan, which the 



maritime law allows the master to make on 
account of the owners— as resulting from their 
implied authority, and with theii- consent. 
So it was treated in the case of The Gratitu- 
dine, 3 C. Kob. Adm. 240, 261, and in the 
case of The Packet [supra]. Then, it being 
a careful application of the funds of the 
shipper, with his consent, for the usfe and 
benefit of the owners of the ship, and by 
their authority and consent, it seems to me, 
that the case is governed by exactly the 
same principles as if the money had been 
borrowed of a third person, and applied to 
the same purposes; that is, it would have 
bound the master personally, and the own- 
ers personally, and have also created a lien 
on the ship in rem. From what has been 
just said, it follows, that the master and the 
owners, in the present case, are personally 
resi>onsible for the funds of the shipper, 
applied towards the repairs of the ship. The 
shippers are also enUtled to a lien therefor 
on the ship itself. Whether the bottomry 
bond, being afterwards given, would have 
been subjected to the priority of this lien on 
the ship, seeing that the funds went to en- 
hance the value of the ship, when repaired, 
in favor of the bottomry lenders, if the ship- 
pers had insisted on that lien— it is unneces- 
sary to decide, although I incline to the opin- 
ion that it would have been so subjected. 
But we are now at law in a ease calling only 
for the expression of an opinion, whether 
the owner is pei*sonally liable for those funds 
so applied. And my opinion is, that the own- 
ers are so liable in the present suit. Then, in 
the next place, as to the second sales made 
at Bermuda on the return of the schooner 
there, after the second disaster. The sale of 
the perishable cargo was properly made; 
and to that no objection can be taken. But 
the sale of the wines falls or may fall under 
a different consideration. I agree, that it is 
not the duty of the master, in all cases of 
this sort not to sell, simply because the 
property is not perishable. That must de- 
pend upon circumstances. I agree also, that 
the master is not bound in all cases to tran- 
ship; but that duty again depends o». cir- 
cumstances. What Lord Stowell said in the 
case of The Gratitudine, 3 C. Rob. Adm. 240, 
259, 261, on this point, is very important. 
"There are other cases" (said he) "also in 
port, in w^hich the master has the same au- 
thority forced upon him. Suppose the case 
of a ship driven into port with a perishable 
cargo, w^here the master could hold no cor- 
respondence with the proprietor; suppose the 
vessel unable to proceed, or to stand in 
need of repairs to enable her to proceed upon 
her voyage. In such emergencies, the au- 
thority of agent is necessarily devolved upon 
him, unless it could be supposed to be the 
policy of the law, that the cargo should be 
left to perish without care. What must be 
done? He must in such case exercise his 
judgment, whether it would be better to 
tranship the cargo, if he has the means, or 
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to sell it It is admitted in argument tlaat 
ne is not absolutely bound to tranship; lie 
may not have the means of transhipment; 
but even if he has, he may act for the best, 
in deciding to sell; if he acts unwisely in 
that decision, still the foreign purchaser will 
be safe under Ms acts: If he had not the 
mean's of transhipping, he is under an obli- 
gation to sell, unless it can be said, that he 
is imder an obligation to let it perish." And 
again; "it is admitted that though impower- 
ed to tranship, he is not bound to tranship. 
No such obligation exists according to any 
known rule of the maritime law: and if it 
did, still he must be affected w^ith the op- 
portunity of ti-anshipment, and with wilful 
neglect of such opportunity, for wilful neg- 
lect shall not be presumed. He may even 
be restrained from shipment if he has the 
means, by knowing that insm-ances were 
made on the original shipment which might 
be avoided by such a change. Having the 
general duty of carrying the cargo to the 
place of destination imposed upon him, not 
being obliged to tranship, and it not being 
shown that he has the opportunity of tran- 
shipment, he must be presumed to look out 
for the means of repairing his ship for the 
accomplishment of his contract The first and 
most obvious fund for raising the money, is 
the hyuothecation of the ship; but the for- 
eign lender has a right to elect his secm-ity, 
for he is not bound to lend at all; he may 
refuse to lend upon the security of the ship, 
or on that security alone; it is no injustice 
on his part; and if he does so refuse, the 
state of necessity still continues." 

In respect to the sale of the fruit, which 
was then sound, and especially of the wine, 
so far as it is attempted to be justified as a fit 
exercise of discretion on the part of the mas- 
ter, I am of opinion that the justification to- 
tally fails. The port of Bermuda was near 
to the United States, and the means of com- 
munication with the consignees and the other 
parties interested, were easy, and capable of 
being accomplished in a brief space of time. 
Besides this; the letters from the consignees 
and^insurers, sent to the consignee of the ship 
(who were the bottomry holders), which were 
necessarily brought to the notice of the mas- 
ter, were clearly expressive of a strong and 
earnest desure on their part, that the cargo 
not in a perishing condition, should be shipped 
to the United States and not sold at Bermuda. 
This admonition seems to have been totally 
lost sight of by the master, and also by the 
bond-holders. The latter seem to have been 
absorbed iu the consideration of their own in- 
terests; and the master either exercised no 
judgment at all, or was ready to rely on any 
advice or recommendation, that he could ob- 
tain. Under such circumstances— when it was 
most obvious, that the ship and the cargo 
would both be sold at a great sacrifice, as in 
fact they were, I cannot but consider the mas- 
ter guilty of gross and culpable negligence in 
the latter sale. Indeed, I cannot but think 
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that there was, on the part of the bond-hold- 
ers and the master, a willingness to make the 
most of the case for the benefit of the bond- 
holders. How did it happen that after the 
sale, the schooner with some temporary re- 
pairs reached Boston, with a part of her orig- 
inal cargo on board, viz: some of the fruit 
and wines? If the case had been one in 
which the bottomry bond had been brought 
before me in this circuit for consideration and 
decision, I should have watched the whole 
proceedings, and sifted them with the most 
scrupulous jealousy, and not without some 
lurking suspicions, that the transactions were 
open to much observation and censure. 

But the case does not rest upon the general 
ground, whether the sale by the master was. 
under all the circumstances, independently of 
the bottomry bond, an exercise of sound and 
reasonable discretion. He was in the port 
where the bottomiy factors resided; and they 
assure us, that they would not have allowed 
the ship and cargo to have left Bermuda, 
without the bottomry bond being fully paid. 
This statement is highly probable. However 
exorbitant the marine premium was, (and it 
certainly seems to have been exorbitant), and 
however open to litigation the claim of the 
bottomry holdei's might be, the master was 
completely subjected to their power, and de- 
pendant upon their moderation. Suppose he 
had refused to pay the bond, the immediate 
result would have been, proceedings in the ad- 
mU-alty against tlie ship and cargo, and in all 
probability an expensive litigation, and an Ol- 
der for the sale of the ship and cargo pending 
the proceedings; and thus a forced sale— 
quite as injurious, and possibly much more so 
—than did take place under the direction and 
with the consent of the master. Under such 
circumstances, I think he was excused, if not 
strictly justified, in selling the schooner and 
so much of the cargo as was neeessaiy to ex- 
tinguish the bottomi-y bond and the incidental 
expenses. But as to the residue of the cargo, 
he was utterly without excuse or justification; 
and he ought to be held liable to the full ex- 
tent of the sacrifices and losses sustained by 
the consignees. He had no right to sell the 
same, unless in a case of necessity, that is, 
of a moral necessity, to prevent a greater loss 
to the shippers. No such necessity is estab- 
lished by the evidence in the present case. 
There is much wholesome doctrine on this sub- 
ject in the cases of Keid v. Darby. 10 Bast, 
149, of Freeman v. East India Co., 5 Barn. & 
Aid. 619, and of Morris v. Robmson, 3 Bam. 
& C. 19G, although, perhaps, in some of these 
cases, it was pushed to an inconvenient ex- 
tent See The Sarah Ann [Case No. 12,342]; 
Hunter v. Parker, 7 Mees. & W. 340, 342; 
Gordon v. Massachusetts Fire «& Marine Ins. 
Co., 2 Pick. 249; Bryant v. Commonwealth 
Ins. Co., 6 Pick. 131. But the question is not 
as to the liability of the master, but as to -the 
liability of the owners of the schooner, to the 
shippers, for the unjustifiable sale of the mas- 
ter. And here, it seems to me, that the stat- 
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ute of Massachusetts, limiting tlie responsibil- 
ity of the owners, in cases of the misconduct 
and torts of the master, properly and directly 
applies. They are liable therefor to the ex- 
tent of their interest in the schooner ajid 
freight, and no farther, at the time of the mis- 
conduct and tortious sale. But at that very 
time, the ship was under a bottomry bond 
greater than her value, and by tiie breaking 
up of the voyage, and the sale of the schoon- 
er, the bond (as has been already suggested), 
became absolutely due to the bond-holders. 
These were acts of the master, contempo- 
rary with the voluntary sale of the cargo, and 
indeed, they may all be treated as one and 
the same transaction— constituting parts of 
the res gestae— and done, as it were, uno flatu 
et uno intuitu. So that, at the time, the own- 
ers had, in effect, no interest whatsoever in 
the schooner or freight, but the value of both 
had been exhausted. The right of the plain- 
tiffs, then, to recover against the owner is 
thus sapped to its very foundation, and their 
only remainhig remedy is against the master 
himself, by an action for the proceeds of the 
sales now in his hands, or for his tortious 
conversion of the property, or in such other 
form as the plaintiffs shall be advised. If 
the ship owners had received the proceeds of 
the wines, and other sound parts of the cargo, 
from the mastei*, it might have been deemed 
either an adoption of his act, or, at least, it 
would have been a receipt thereof, for the use 
of the shippers. But the ship owners refused 
to receive the same from the master, as they 
had a right to do, and so they are not involved 
in his unjustifiable acts in the sale of the 
wines and other sound parts of the cargo. It 
may be said, that here the acts of the master 
were done under a contract of shipment, law- 
fully entered into by the master, and, there- 
fore, it falls within the same predicament as 
a eonti-act or appropriation of the money of 
the shippers for repairs of the ship, and the 
ship owners ought to be held equally liable 
for the breach of each contract. The distinc- 
tion between the cases is, I admit, nice; but 
at the same time it appears to me to be a, 
clear and determinate distinction, suflBcient to 
justify a different conclusion in the one case 
from that in the other. The conduct of the 
master in the ease of the borrowing of money, 
and appropriating the funds of the shippers 
for the repairs of the ship, was a justifiable 
act throughout. It was done in the line of his 
duty, and with the implied consent and au- 
thority of the owners of the ship. The breach 
is on their part, in not repaying to the ship- 
pers the money so appropriated. In the case 
of the sale of the sound fruit and the wine, 
the master acted without the consent or au- 
thority of the ship owners, and in violation of 
his duty; and if they are to be made liable 
to the shipper, the liability is for his breach of 
duty, and not for theu: own breach of duty. 
The difference lies in this, that they are prop- 
erly and personally liable for their own 
wrongful acts in violation of their own eon- 
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tract, to the full amount of the loss to the- 
shippers; but that they are not liable for the- 
wrongful acts of the master in violation of his 
duty to them and to the shippers, beyond the 
value of the schooner and her freight. 

Then, in the next place, as to the claim for 
general average. So far as respects the put- 
ting into Bermuda for repairs and refitment 
the first time,— according to our law, the claim 
of the ship owners for a general average 
against the shippei-s of the cargo seems well 
founded. See 2 Phil. Ins. pp. 114r-122, c. 15, § 4. 
In respect to the return to Bermuda, similar 
considerations may apply, although the voy- 
age was never resumed, so far as respects the 
expenses of the return, until the voyage was 
broken up. But it does not strike me, that 
any allowance whatsoever for general avei-age 
can, under the peculiar circumstances, be 
claimed by the ship owners as a deduction 
from the amount of the proceeds applied to 
the ship's use, for which they are liable to the 
plaintiffs. The reason is, that so far as such 
an allowance would go, it would amount to 
so much salvage of the value of the ship, and 
that it ought, therefore, to be primarily mar- 
shalled and applied, as it was in the ease of 
The Packet [supra], in exoneration of the car- 
go affected by the bottomry bond. So that it 
is to be deemed as so much to be paid by the 
ship owners in remuneration of the claim of 
the bond-holders upon the cargo, and in the 
nature of a recouper or set-off against the 
claim of general average. 

Upon the whole, my opinion is, that the de- 
fendants in the present ease are responsible 
to the plaintiffs for the amount of their mon- 
ey appropriated and applied by the master at 
Bermuda for the repairs of the ship, before 
the bottomry bond was given; but not for the 
wrongful acts of the mastei* subsequenHy 
done in the sale of the sound fruit and wine; 
and that the defendants are not entitled to 
any claim or set-off for any general average. 
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POPE et al. V. The E. B. FORBES. 

[1 Cliff. 331.] 1 

Circuit Court, D. Massachusetts. Oct. Term, 
1859.2 

Collision — Vessels Close Hauled axd wjth 
WiXD PuEE— Stbam and Sail. 

1. A vessel that has the wind free, or is sail- 
ing before or with the wind, must keep out of the 
way of a vessel that is close hauled, or sailing 
by or against the wind. 

2. The vessel on the starboard tack has a right 
to keep her course, and the one on the larboard 
tack must give way, or be answerable for the 
consequences. 

3. Steamers are always under obligation to do 
whatever a sailing vessel going free or with a 
fair wind would be required to do under similar 

1 [Reported by William Henry Clifford, Esq.] 

2 [Affirming Case Xo. 11,598.] 
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circumstances; and their obligation extends still 
further, hecause they have a power to avoid 
■collision, not belonging to sailing vessels even 
with a free wind. 

4. As a general rule, when a steamer meets 
a sailing vessel, whether the latter is dose hauled 
or with the wind free, the sailing vessel has^ 
right to keep her course, and it is the duty of 
the steamer to adopt such precautions as will 
avoid a collision. 

5. It is the dutv of the sailing vessel to keep 
her course; and if she fails to do it, and a col- 
lision ensues, the fault will be attributable to 
her, and the master of the steamer will be re- 
sponsible only for a fair exertion of the power of 
his vessel to avoid the collision, under the unex- 
pected change of course and the other circum- 
stances of the case. 

Appeal from the district court in a cause 
of collision. The libel -was entered at a spe- 
cial district court held on the 21st of Octo- 
ber, 1856, and thence continued to the 25th 
of the same month, when, after a full hear- 
ing, a preliminary decree was pronounced 
in favor of libellants and an assessor ap- 
pointed, whose report was made and filed 
March 27, 1857, and on the same day a final 
decree was entered against the steamboat 
for the sum so reported, and costs. [Case 
No. 11,598.] The suit was in rem [by Wil- 
liam Pope and others against the steamboat 
R. B. Forbes, Charles Pearson, treasurer, 
claimant], and the libel alleged that the 
schooner Eliza, on the 22d of May, 1856, on 
a voyage from Machias to Boston, in the 
evening, was beating up towards her port 
of destination, when the lights of the steam- 
er were first discovered, about one mile dis- 
tant, and coming from the direction of the 
city, and being, as nearly as could be judg- 
ed, abreast the "Castle." At that time she 
was seen by the master, who was stand- 
ing at the wheel; by the mate and one of 
the crew, who were upon the lookout, and in 
the forward part of the schooner. The 
steamer had a ship in tow, fastened to her 
side. When the steamer was first discover- 
ed, the schooner was heading about north- 
west by west, and the wind blowing about 
north by east The weather was overcast, 
and the schooner was sailing close hauled 
upon the wind, with her. starboard tacks 
aboard, and going about five miles an hour. 
When the schooner was more than half a 
mile distant, the master called to the sea- 
man on the lookout to come aft and get a 
light, and the seaman, taking the light then 
burning from the binnacle, carried it for- 
•ward, and standing upon the forward part 
of the deck load, swung the light backward 
and fox-ward in plain view of the approach- 
ing steamer. As the steamer further ap- 
proached, the master and some of the crew 
shouted to the crew of the steamer to keep 
clear, which they then had time to do. The 
steamer kept on her course, and ran the ves- 
sel she had in tow into, and did serious dam- 
age to the schooner, in consequence of 
which she sank to the water's' edge. The 
libel alleged that the schooner had all sails 
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set except the gaflE topsail, and kept steadily 
on her course from the time the steamer 
was first seen till the collision. The answer 
denied that the material facts of the colli- 
sion were correctly stated in the libel. The 
R. B. Forbes was hired by the ship Ro- 
mance of the Seas to tow her from the poit 
of Boston; the steamer was not under the 
care or direction of her owners, but under 
that of the owners of the ship, her master, 
and a branch pilot, to whom at the time the 
management of both ship and steamer was 
committed. If the steamer, at the time of 
the collision, was not sailing in the proper 
direction, those who had control both of her 
and the ship should be responsible. Power- 
ful lights were displayed from the ship and 
steamer, and the steamer's whistle was fre- 
quently sounded. The answer, moreover, 
set up that the schooner, previous to the ac- 
cident, was going about northwest,— the 
wind being about north by east,— and Tvas 
sailing close hauled, and going about five 
miles an hour; but that just before the ac- 
cident, she suddenly tacked, and was at the 
time of the collision heading about north, 
across the bows of the ship. 

0. F. Pike, for libellants. 

When a steamer approaches a sailing ves- 
sel, the steamer is required to exercise the 
necessary precaution to avoid a collision, 
and if this is not done, prima facie the 
steamer is chargeable -with fault. Oregon 
V. Rocca, 18 How. [59 U. S.] 391; The R. B. 
Forbes [Case No. 11,598]. When a sailing 
vessel is lashed to a steamer, and the sail- 
ing vessel is moved entirely by the power 
of the steamer, the latter is liable for the in- 
jury caused to another vessel in collision 
with the sailing vessel so lashed, in case of 
negligence. Philadelphia & R. R. Co. v. 
Derby, 14 How. [55 U. S.] 486; Sproul v. 
Hemmingway, 14 Pick. 1; Fletcher v. Brad- 
dick, 2 Bos. & P. [N. R.] 182. The fact 
(which is denied) that a pilot had command 
does not relieve the steamer from liability. 
Rodrigues v. Melhuish, 28 Eng. Law & Eq. 
474; Fletcher v. Braddick, 2 Bos. & P. [N. 
R-] 182; The Neptune, 1 Dod. 467. 

H. F. Durant, for claimant. 

The rule that a steamer must, at her peril, 
keep out of the way of all sailing vessels, 
does not apply in a dark night, when tlie 
sailing vessel is invisible. In such case the 
only duty of the steamer is to use ordinary 
care and reasonable precaution to avoid a 
collision. The Delaware v. The Osprey 
[Case No. 3,763]. In this case the care wa^ 
extraordinary, and every precaution that 
could be employed was used. Four bright 
lights were forward, and fourteen hands 
were on the forecastle of the ship as look- 
outs, and four on the tug. The steam- 
whistle was constantly sounding, and the 
steamer and her tow were moving along 
only three miles an hour, instead of thir- 
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teen. If either vessel was responsible, it 
was tlie ship under the command of a du- 
ly licensed pilot. The steamer was not the 
author or the agent of the injury. The 
Carolus [Id. 2,424]; The aiaria, 1 W. Rob. 
Adm. 95; The Agricola, 2 W. Rob. Adm. 10. 
The schooner's carelessness, as a matter of 
fact, caused the disaster. She had no per- 
manent lighi^ and she changed her course. 
The showing the binnacle light makes 
against her, since she was thus left ten or 
fifteen minutes without a compass to steer 
by. 

CLIFFORD, Circuit Justice. Some of the 
circumstances and incidents of the disas- 
ter, as well as many of those immediately 
preceding it, are either admitted or so fully 
proved, that they cannot be regarded as the 
subjects of dispute. It is certain that a 
collision took place between the schooner 
and the ship, and there is no reason to 
doubt that it occurred at the time and near 
the place set forth in the libel, probably 
about midway between the Long Island light 
and the place where it is alleged that the 
steamer was when her lights were first dis- 
covered by the master, mate, and crew of 
the schooner. Damage was done to the 
schooner by the collision, and to such an 
extent that, within an hour after, she sank 
to the water's level. She was a topsail 
schooner of about one hundred and twenty 
tons, with a full, square, bluff bow, and was 
heavily laden with lumber. Unlike the 
schooner, the ship was sharp built, being, 
according to the testimony of the master, 
two hundred and forty-one feet long on her 
deck, and about sixty from the knight heads 
to the end of the flying jibboom, and meas- 
uring more than seventeen hundred tons. 
Her sails were furled, and the steamer was 
lashed to her starboard side, and fastened, 
forward and aft, to the bits of the ship by a 
line, so that the bows of the steamer reach- 
ed only to the forerigging of the ship, and 
they were both moved by the steamer, which 
was the only motive-power. "When the lights 
of the steamer were first discovered by the 
master and crew of the schooner, it is clearly 
proved that the steamer was about a mile 
distant, and nearly opposite "the Castle," 
and it is equally well established that the 
schooner was then sailing close hauled upon 
the wind, with her starboard tacks aboard, 
heading probably about northwest by west, 
and going about five mUes an hour. It is 
alleged in the libel, and admitted in the an- 
swer, that the wind was about north by 
east, and the weight of the evidence clearly 
shows that the schooner would lay within 
five or six points of the wind; and Thomas 
Milans, a seaman on boai-d the schooner, 
testified that she was then sailing on the 
wind, about west-northwest, as near as she 
would lay. Enoch Wasgett testified that a 
square-rigged vessel will lay within about 
six points, and that this schooner would 
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lay about as near as a square-rigged vessel. 
Mathew Hunt testified that a common coast- 
ing schooner will stand within five or five 
and a half points, and many of them will 
lay within five points. Henry Rose, Jr., was 
of the opinion that "a blunt, full, flat ves- 
sel" would have to haul nearer to the wind, 
to make her course, than one of a sharp 
model. Thomas Rogers said, that some ves- 
sels would lay within five points of the wind, 
and some will not lay so near. The mate 
of the schooner testified that, at the time of 
the accident, the schooner was close hauled 
on the wind, as near as she would lay, with- 
in about five points, and that she could lay 
within five points. Both parties agree in 
the pleadings that the schooner was close 
hauled, and, as before remarked, that the 
wind was north by east; and the evidence 
clearly shows that it was not more east- 
ward. Assuming that the wind was north 
by east, or north, and that the schooner was 
sailing up the harbor, close hauled, on the 
wind, her course must have been, according 
to the evidence, either northwest by west, 
or northwest; and whether it was the one 
or the other, cannot materially affect the 
mex'its of the case. In respect to the steam- 
er, it appears, from the testimony of the 
master, that she was sailing down the har- 
bor, on a course of east by south, or east 
half south, against the tide, and at the rate 
of three or four miles an hour, though the 
pilot, who was standing on the ship, says 
that some three minutes before the collision, 
he altered the course a little more to the 
eastward. How much alteration was made 
in the course at that time the witness does 
not state; but it must have been very in- 
considerable, as the master of the steamer 
makes no mention of it at all, and, what is 
more, the mate, who was at the wheel all 
the time, testified without any qualification 
whatever, that they were steering about 
east by south, and such it is believed was 
the course of the ship and steamer at the 
time the collision occurred; and so it is al- 
leged in the answer; and there is nothing 
in the testimony of any other witness in 
the case that conflicts in the least with this 
conclusion, or that furnishes any counte- 
nance whatever to the supposition that any 
maten'al change was made until the moment 
the collision took place. 

Both sides refer to the condition of the 
schooner after the collision, and rely upon 
the particulars of the damage done to her, 
to support their respective theories as to 
the manner in which the ship and schooner 
came in contact; and here there is one im- 
poi-tant circumstance, which, according to 
the evidence in the case, is placed beyond 
the reach of doubt, and that is, that the ship 
firet struck the bowsprit of the schooner on 
the larboard side. That fact is so fully 
proved, that no theory Inconsistent with it 
can be sustained (unless it can be reconciled, 
in some way, with that hypothesis), as the 
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fact is affirmed by several witnesses, and 
tlie marks still visible on tbat side of the 
bowsprit, tend strongly to verify their state- 
ments into absolute certainty. 

Another circumstance in the same con- 
nection is satisfactorily established. Imme- 
diately after the collision, and almost at 
the same instant, the stern of the schooner 
swung round to the westward, which brought 
her alongside of the steamer. Douglas Fu- 
gan, one of the lookouts on the ship, says, 
"She slewed mighty quick," and her stern 
came round towards the steamer; that when 
he first saw her, he thought he saw her 
bows; and the next he saw, after the colli- 
sion, was her stern slewing round. The mate 
of the steamer says, "that her stern, after 
the collision, swung to the westward with 
the tide, and she came alongside, and the 
steamer hit her a thump, and broke off a 
piece of her stanchion, behind the forerig- 
ging." When the vessels came together, the 
larboard side of the bowsprit of the schooner 
was fii-st struck, and at a point about two 
feet behind the cap, and the appearance of 
the indentation, occasioned by the collision, 
tends strongly to confirm the testimony of 
the witnesses for the libellants, that the 
course of the ship must have been at a very 
acute angle with the line of the bowsprit, 
as the indentation is deeper on the side next 
the cap than on the opposite side toward the 
stem, and it also affords support to the opin- 
ion, expressed by several witnesses, that it 
was a "glancing blow." Many of the par- 
ticulars of the damage done to the schooner 
are also clearly shown, and in respect to 
some of them there does not appear to be 
any dispute. It is not questioned that the 
bowsprit was broken ofC and carried away, 
but the parties disagree as to the precise 
manner in which it was done. On the paii: 
of the respondents, it is insisted that the 
ship and schooner came together at nearly 
right angles, and that it was broken and 
carried away by the immediate collision. 
According to the theory of the libellants, the 
vessels came together nearly head on, and 
the ship grazed along on the larboard side 
of the bowsprit, six or eight feet, towards 
the stem of the schooner, before it was 
broken off, leaving marks of blaclc paint 
from the ship or rigging on the side of the 
bowsprit, and bending down the gasket 
staples and inclining them over towards the 
starboard bow of the schooner. Paint 
marks, such as might be expected from the 
cause assigned, are still to be seen on the 
bowsprit, and the gasket staples on its lar- 
board side are bent down and inclined over 
in the nranner described; and if it be as- 
sumed that these indicia are the result of the 
collision, it must be admitted that they tend 
sti-ongly to establish the libellant's view of 
the case. 

On the merits, the respondents contend, in 
the first place, that the schooner was in 
fault, because they say that she changed her 



course more to the northward or luffed up- 
into the wind before the collision, and at 
a time when, if she had kept her course, the 
collision would not have occurred, and that 
the effect of the change in her course was 
to bring her across the bows of the ship, 
so that the vessels came together nearly at 
right angles; and if the facts are so, the legal 
consequences deduced from them by the re- 
spondents would clearly follow, as will plainly 
appear from the nautical rules' recognized nud 
approved by the supreme court. Those rules^ 
so far as they are applicable to the different 
aspects of this case, are in substance as fol- 
lows: A vessel that has the wind free, or 
sailing before or with the wind, must keep 
out of the way of the vessel that is close- 
hauled, or sailing by or against it; and the- 
vessel on the starboard tack has a right to 
keep her course, and the one on the larboai-d 
tack must give way, or be answerable for 
the consequences. And the same rule ap- 
plies to cases where one of the vessels is 
propelled by steam, with, at least, this dif- 
ference, that steam vessels are regarded in 
the light of sailing vessels navigating with 
a fair wind, and are always under obliga- 
tion -to do whatever a sailing vessel, going 
free or with a fair wind, would be re- 
quired to do under similar circumstances; 
and their obligation extends still further, 
because they possess a power to avoid col-^ 
lision not belonging to sailing vessels, even 
with a free windj— the master having the 
steamer under his command, both by alter- 
ing the helm and stopping the engines. As 
a general rule, therefore, when a steamer 
meets a sailing vessel, whether the latter is- 
close-hauled or with a free wind, the sail- 
ing vessel has a right to keep her course, 
and it is the duty of the steamer to adopt 
such precautions as will avoid her; and in 
general it is the duty of the sailing vessel 
to keep her course, that the steamer may 
know what measures to adopt in order to 
avoid the danger; and if the former fails to 
do this, the fault will be attributable to her, 
and the master of the steamer will be re- 
sponsible only for a fair exertion of the pow- 
er of his vessel to avoid the collision, under 
the unexpected change of the course and the 
other circumstances of the case. St John 
V. Paine, 10 How. [51 U. S.] 557. Apply 
the principles to the proposition maintained 
in behalf of the respondents, and it is clear,, 
if the state of facts assumed as its basis is 
con*ect, then the libellants are not entitled to 
prevail in the suit. Facts, however, to justi- 
fy or excuse the steamer cannot be presumed 
without proof. On the contrary, in the ab- 
sence of proof showing fault on the part 
of the sailing vessel, the presumption, prima 
facie, is that the steamer is answerable; and 
so It has been ruled by the supreme court. 
The Oregon v. Rocca, 18 How. [59 TJ. S.] 570. 
These views lead necessarily to the inquiry, 
whether the schooner did or did not change 
her course, or luff up into the wind, as is- 
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supposed by the respondents. Four witness- 
es, who were on board the schooner, testify 
in the most positive terms, that she did not. 
They say she kept her coui-se, and made no 
change in it whatever, after the steamer was 
discovered. One of them is the master, who 
was at the wheel all the time after the 
steamer hove in view. He says, "She did 
not change her course" ; and asserts, without 
any qualification, that it was the same course 
she had been on before the steamer was 
seen. .Another is the mate, who was all 
the time forward, on the starboard side of 
the decli-Ioad, except for one or two min- 
utes, when he went on to the knight-heads. 
He says there was no change whatever, and 
does not think there was any attempt to 
make a change, and assigns as a reason for 
the opinion that, if there had been, they 
would have sung out to him forward to eage 
the jib-sheets; and when asked if he knew 
of his own knowledge that there was no 
attempt to luff or tack, he answered posi- 
tively that he knew there was not. Two of 
the crew also testify, with equal positiveness, 
that the schooner did not change her course, 
and one of them says, there was no change 
made in her sails, to the time of the colli- 
sion, and, by the bearings of the steamer, 
she too kept her true course. Those four 
persons composed the whole of the schoon- 
er's company, except the cook, who was be- 
low, and had no means of knowledge upon 
the subject. 

Numerous witnesses were introduced by 
the resijondents, and some fourteen or fif- 
teen were examined upon matters bearing 
directly or indirectly upon the point now un- 
der consideration. One observation, howev- 
er, is applicable to them all, and that is, they 
had not the same means of knowledge as the 
witnesses called by the libellants, for the 
plain reason that they did not see the schoon- 
er in season or under circumstances to enable 
them to ascertain her actual course so well 
as those on board her, who laid the course 
and determined her movements; and m re- 
spect to several of the witnesses, it is to be 
obsei-ved that their impressions upon the sub- 
ject are entitled to but little weight when 
opposed to the positive testimony upon the 
other side. Thomas Cook, one of the look- 
outs, when asked what first called his atten- 
tion to the schooner, answered that it was 
the schooner herself; and he says he was 
looking out for vessels ahead, and this one 
loomed right up imder the bows of the ship, 
whose lights shone down on her deck, and 
that half a dozen of the men saw her, all at 
once, and sang right out. He was standing 
on the starboard side of the top-gallant fore- 
castle of the ship, not far from the cathead. 
John S. Hilton, another of the lookouts, says 
that Charles Smith discovered the sail first, 
and he sung out, "Sail ahead"; the pilot 
asked where, and he answered, on the star- 
board bow; the steamboat was then stopped 
and the wheels reversed. The master of the 



ship, who was standing, in company with 
the pilot, the master of the steamer, and his 
brother, on the ship's house, being asked 
how far the ship was from the schooner 
when he first saw her, answered, "that he did 
not see her until the ship was close aooard 
of her; she had not struck when he saw her.'* 
The master of the steamer, who was stand- 
ing on the port side of the ship's house, says 
she TYas very near the ship when he saw 
her; that a man on the forecastle sang out, 
there was a vessel on the starboard bow, and 
that he went to miaships, and then he saw 
her coming, heading round across the bows 
of the ship, and he thinks she was about a 
length off when he saw her, and says she 
was coming round in a circle, with her top- 
sail flat aback, and was illuminated by the 
lights on the bows of the ship, and the men 
forward immediately sang out, '"She Is com- 
ing right into us"; then he heard the pilot 
say to the man at the wheel, "Starboard the 
helm," and a few seconds after that they 
came together. The pilot, who was also stand- 
ing on the ship's house near the mizzen-mast, 
when asked how far the steamer was off at 
the time he first saw her, answered, that li*^ 
should think the distance was at that time 
about the length of the ship; but said he 
could not judge accurately. Charles Smith, 
the lookout who first discovered the schoon- 
er, says when he first saw her she appeared 
to be coming right head on, and then he 
could only see her topsail; and he says, when 
he sang out "Vessel on the lee bow," she ap- 
peared to come right up across the bows of 
the ship, and then he could see her other 
sails; and he further says, there was plenty 
of room, as she was going when he first saw 
her, to pass by the ship, but she changed 
right up into the wind. He was lying down, 
and he says he lay so that he might not see 
the starboard light of the ship. The mate of 
the steamer, who was in the pilot-house, 
testified that when he first saw the schooner 
she was going across the bows of the ship a 
little distance ofE; and, on cross-examination, 
when asked whether the schooner did not ap- 
pear very suddenly to his sight, he said that 
she did; that when she shot up into the 
wind, she appeared all at once, and that was 
the first he saw of her. Many other wit- 
nesses were introduced by the respondents, 
who state in substance and effect, that they 
first saw the schooner across the bows of the 
ship, and several profess to think that she 
was going in stays, and in fact express the 
opinion that she must have changed her 
course. 

All the evidence must be considered togeth- 
er, in order to determine which is the ti-ue 
theory as to the manner in which the ship 
and steamer came in contact; and in this 
connection, the fact that the ship struck the 
starboard side of the bowsprit of the schoon- 
er cannot be overlooked, as that fact is estab- 
lished by the concurrent testimony of nearly 
all the witnesses on both sides; and there 
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does not appear to be any doubt tliat the 
marks pointed out and still to be seen on that 
side of the bowsprit were made at that time; 
and if so, it would seem that they must have 
been made by the ship or rigging grazing 
along on that side several feet before the 
bowsprit was broken off, and the same re- 
mark applies to the peculiar slope of the gas- 
ket staples, and this view is also fortified by 
the appearance of the stern of the schooner, 
which it is proved was perfectly sound six or 
eight hours before; and it receives additional 
confirmation in the fact, which must be ad- 
mitted, that it was the ship and not the 
steamer which struck against the starboard 
bow of the schooner, as it was her larboard 
side that came in contact with the steamer, 
when her stern swung round to tiie west- 
ward. 

These circumstantial facts all point in the 
same direction, and indicate very strongly 
that the witnesses for the libellants are cor- 
rect when they say that the ship and schoon- 
er came together nearly head on. 

Assmning this to be the real character of 
the disaster, then the testimony of all the 
witnesses on both sides may be reconciled 
consistently with their integrity; and It is 
the only basis by which it can be done, as 
the testimony of those called for the libel- 
lants is positive and relates either to their 
own acts' or thpse within their actual knowl- 
edge, and consequently their statements must 
be ti-ue or else the witnesses are false; where- 
as those called by the respondents, not hav- 
ing seen the schooner until the two vessels 
were in such close proximity that the danger 
w^as imminent, and perhaps a collision in- 
evitable, and then only imperfectly and but 
for a moment, they may have mistaken, in 
tlie surprise and confusion of the occurrence, 
what was occasioned by the motion and im- 
petus of the ship, or the pressure of her jib- 
boom upon the spars or rigging of the schoon- 
er, for a change of course on the part of the 
schooner, really supposing, on account of the 
great length of the ship, that the distance be- 
tween the two vessels was much greater than 
it actually was; and the testimony of the 
master of the steamer, when he says that 
the schooner appeared to be coming round in 
a circle, and that of another witness, who 
says she came round "mighty quick," favors 
this view of. the case. Such must have Deen 
the opinion of the district judge, when he 
said: "The sudden and near approach of the 
schooner, as testified to by the witnesses for 
the defence, still fuither confirms the belief 
that she was not seen until the projecting 
jib-boom of the ship had begun to press her 
round, and give her the appearance of going 
in stays under the ship's bow"; and that 
view of the evidence introduced on tue part 
of the respondents is believed to be just and 
reasonable. It is also insisted that the 
schooner was in fault because she did not 
seasonably show a light, and that the one 
ultimately shown, as matter of fact, was not 
19FED.GAS.— 66 
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taken from the binnacle untU a collision 
was inevitable, and when exhibited was fee- 
ble and insufficient. Such is understood to 
be the substance of the defence under this 
head, as it was presented at the argument. 
It involves two questions of fact and a ques- 
tion of law of considerable practical impor- 
tance. "Whether the maritime usage of this 
countiy absolutely requires merchant vessels 
to carry a light in the night-time has not 
been distinctly ruled by the supreme court. 
That question came up incidentally in the 
Third circuit, in the case of The Delaware v. 
The Osprey [Case No. 3,7(53], and it was there 
held to the effect that, where a collision oc- 
curs between two vessels in the night-time, 
one having suitable lights and th6 other hav- 
ing none, it is no more than reasonable, in 
the absence of any special circumstances af- 
fecting the merits of the case, to treat the 
vessel without lights as the wrongdoer, and 
liable to make reparation, while at the same 
time it was admitted that there is no im- 
perative rule upon the subject requiring ves- 
sels to carry lights, under those circumstan- 
ces, and that courts of justice have no au- 
thority to presci-ibe a rule and make it bind- 
ing upon such vessels. 

A ease not very dissimilar in principle was 
afterward presented to the supreme court, 
where the same doctrine is substantially laid 
down in respect to the removal of a light af- 
ter it had been shown. According to the 
statement of facts in that case, the night was 
dark and rainy, and the wind was blowing 
fresh. A proper light had been hung in the 
fore-rigging early in the evening, and kept 
there till near the time of the collision, which 
happened about half past eleven o'clock. 
One of the hands had taken the lamp down 
to wipe- ofiE the water that had collected upon 
the glass globe, so that it might shine bright- 
er. "While he was standing midships Avip- 
ing the lamp, he heard the approach of the 
steamer, and immediately placed it on the top 
of the cook-house, and the collision soon after 
occurred. On that state of facts the court 
said: "The fault lies in removing the lamp 
for a moment from the fore-rigging to mid- 
ships. If it was not practicable to wipe it 
in the fore-rigging, another light should have 
been placed there on its removal. The time 
of the removal may be, as happened in this 
ease, the instant when the presence of the 
light was most needed to give warning to the 
vessel approaching. All the hands examined 
who were on board the steamer deny that 
they saw any light at the time on the schoon- 
er. We agree, therefore, with the court be- 
low, that the schooner was in fault." Rogers 
V. The St. Charles, 19 How. [60 U. S.] lOS. 

In Williams v. Hill, 19 How. [60 U. S.] 241, 
it was held that neither rain, nor the dark- 
ness of the night, nor the absence of a light 
from a sailing vessel, nor the fact that a 
steamer is well manned and furnished and 
conducted with caution, will excuse a steam- 
er for Qoming in collision with a sailing ves- 
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sel navigating in a thoroughfare out of the 
usual traclc of the steam vessel; and the court 
say that the ruling principle is, that an obli- 
gation rests upon all vessels found in the 
avenues of commerce to employ active dili- 
gence to avoid collisions; and add, in effect, 
that the question, whether the omission of 
any precautionary measure can or cannot be 
excused, must depend upon all the circum- 
stances of the case. 

T'lit^ 7-eKult of the cases "seems to be, that 
"While there is no positive rule of law requir- 
ing fcaiiiug vessels navigating in the night- 
time to show a light, yet it is no more than a 
proper precautionary measure on theii' part, 
especially in a dark night, and in harboi-s or 
other thoroughfares where they are constant- 
ly liable to meet steamers or other sailing 
vessels; and if a sailing vessel thus navigat- 
ing in a dark night omits that precaution, 
and a collision occurs doing damage to the 
dark vessel, and it appears that the want of 
a proper light on her part occasioned or eon- 
ti-ibuted to the accident, the vessel which 
showed a proper hght, whether steamer or 
sailing vessel, is not liable; provided it also 
appears that she is not otherwise in fault, 
and used all reasonable exertions to prevent 
the collision. 

It becomes important, therefore, to ascer- 
tain more particularly the chai-acter of the 
night, and whether a proper light was sea- 
sonably shown by the schooner. The mas- 
ter of the steamer testified that the night 
was cloudy with stars out; that there was 
no moon, and that it was a good night to 
see lights any distance; and when asked 
whether he knew of anything which could 
prevent a lookout on the forecastle from ob- 
sei-ving a schooner with a light up a mile 
off, he answered that he did not, and added, 
that there was no trouble that night to see 
a light one, two, or three miles. The master 
of the schooner testified that the weather 
was overcast, a star to be seen here and 
there; and when asked how far the light on 
boat-d tlie schooner could be seen, replied, 
that it could be seen a mile distant. The 
master of the ship testified that it was 
clear, with clouds at intervals, and rather 
hazy on the water. The mate of the 
schooner testified that it was a night when 
a light could be seen a great way, and that 
thei-e were some stars out; and expressed 
the opinion that it could be seen a mile and 
a half or two miles as clear as it was that 
night. 

Several other witnesses were examined to 
the same point, and discrepancies are ob- 
servable in their testimony; but having 
come to the conclusion that those already 
referred to have given the true character of 
the night as nearly as it can be described, 
it is unnecessaiy to recapitulate the other 
evidence. Not a doubt is entertained that 
both the ship and steamer had experienced 
lookouts. John S. Hilton testified that he 
was on the top-gallant forecastle of the ship 
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on the lookout, and that there were four- 
teen or fifteen others, all looking out; and 
the master of the steamer says that twelve 
or fourteen men were put there and told to 
look out; and he further says that the pilot 
and himself were keeping a lookout, and 
that the lights over the bows of the ship 
were not visible on the cabin or poop deck 
where they stood. The schooner also had 
good lookouts, who saw the lights of the 
ship and steamer when a mile distant; and 
the master of the schooner testified that 
when the steamer was about a half-mile dis- 
tant, he took the light out of the binnacle, 
and had it carried forward by one of the 
crew, and ordered him to swing it backward 
and forward, so that the steamer, and of 
course those on board the ship, might know 
that the schooner was under weigh and was 
not at anchor, and it appears, according to 
his testimony, that the seaman immediately 
took the light, ran forward, and standing on 
the forward part of the deck-load, on the 
starboard side, nearly abreast of the fore- 
mast, held the light up as high as he could 
reach, and moved it backward and forward 
for several minutes; the seaman who held 
the light, the mate, and another of the crew 
shouting for them to keep off; and when 
the ship approached so near that she ap- 
peared to be coming right on to the schoon- 
er, the master says he ordered the seaman 
to take the light to the leeward, in order 
that the steamer might see it instead of the 
ship, as she had the moving power, and the 
order was obeyed. This statement of the 
master, in every essential particular, is ful- 
ly confirmed by the mate and the two sea- 
men, who were on the forward part of the 
schooner; and the mate says as soon as 
those on board the ship and steamer could 
hear him, he went forward on to the knight- 
heads, and, when they were about a quarter 
of a mile distant, commenced to shout to 
them to keep off, and he, the master, and 
seaman each called to them three or four 
times, and continued shouting till the ves- 
sels struck. In respect to the character of 
the light shown by the schooner, the proof 
is equally full and plenary, that it was a 
bright light, and such as might be seen on 
that night at the distance of a mile. 

It is no satisfactoi-y answer to the evi- 
dence introduced on this point by the libel- 
lauts, to say that the witnesses called by 
the respondents have testified that they did 
not see the light on the schooner till the 
moment of collision. Such testimony, un- 
der the circumstances of this case, only af- 
fects the credibility of the witnesses called 
by the libellants, and cannot avail, for the 
reasons already given, as Avell as for others 
which will presently be stated. Lookouts 
in sufficient number were placed in the for- 
ward part of the ship, where they ought to 
be, for the reason, among others, which 
might be given, that the forward view of 
persons situated near the wheel is liable to 
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be obstructed by the spars and rigging of 
the vessel. And the same reason reauires 
that those forward should be so located that 
they can see ahead and on the respective 
sides of the vessel to -which they are as- 
signed, -without any obstruction -whatever, 
either from the lights or any other natural 
objects connected -with the vessel. Accord- 
ing to the testimony of the respondents, the 
ship had t-wo lights, consisting of t-wo large 
lanterns, one for each bo-w, and they -were 
hung to the jib-guys, just for-ward of the 
sprit-sail yard, and the -weight of the evi- 
dence clearly sho-ws that, -where the look- 
outs -were standing, the lights -were directly 
on the line of vie-w ahead. Some of them 
say they found it necessai'y to get do-wn on 
their knees; and one says he had to lie 
do-4vn to avoid that difficulty. Three look- 
outs -were also stationed on the steamer, two 
forward and one in the wheel-house, who 
were men accustomed to that duty, and 
doubtless performed it as well as they could, 
in the situation in which they were placed, 
—the bows of the ship being sixty or eighty 
feet ahead of the bows of the steamer, and 
their vision, at least in one direction, serious- 
ly obstructed by the light on the starboard 
guy of the ship to which the steamer was 
lashed. Blind lookouts cannot fulfil the re- 
quirements of law, nor can those who are 
stationed behind obstructions so that they 
cannot see, as was substantially the fact 
with those on board the ship and steamer 
just before the collision occurred. Lookouts 
are required for a valuable purpose, and 
when they are so situated that they cannot 
accomplish the duty they are expected and 
required to perform, the case stands as it 
would if none had been employed; and if 
there be none such, additional to the helms- 
man, or if they are not stationed in a proper 
place or not actually and vigilantly employ- 
ed in their duty, the supreme court has de- 
termined in a ease where the omission was 
on the part of the steamer that it must be 
regarded as prima facie evidence that the 
collision was the fault of the steamboat, and 
that principle is applicable to the present 
case. The Genesee Chief, 12 How. [53 U. 
S.] 463; The Catherine, 17 How. [58 IT. S.] 
177. 

It is therefore the opinion of the court that 
a proper light was seasonably shown by the 
schooner, and that it was not her fault, or 
the fault of her master or crew; that it was 
not seen in time to prevent the collision; 
and consequently it is not a case where both 
parties are in fault; and it is equally clear, 
from all the evidence in the case, that the 
collision was not the result of inevitable ac- 
cident. 

Steamers are required to exercise the nec- 
essary precautions to avoid a collision; and 
that rule when applied to the facts of this 
case, as they are found to be, necessarily 
leads to the conclusion that the libellants 
are entitled to prevail in the suit, unless the 

V 
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proposition assumed by the respondents, 
that the ship alone is responsible, can be 
sustained. 

They contend that the ship was wholly un- 
der the control of her own master and pilot 
at the time of the collision, and that the 
steamer did not, either as principal or agent, 
cause the damage done to the schooner, and 
could not have prevented it, and therefore 
is not liable in this suit; and they also con- 
tend that the ship is not liable, because she 
was under the sole charge and direction of a 
pilot, duly licensed to act in that capacity by 
the authorities of the state. "Whether or 
not the ship is liable it is not necessary to 
consider, as she is not made a party to the 
suit, and the proposition, so far as it re- 
spects the steamer, presents an inquiry of 
fact, which must depend upon the evidence. 
It has already appeared that the steamer 
and ship were made fast together, and that 
the steamer had the only motive-power, in- 
dependently of the steamer, the ship with all 
her sails furled would have been unmanage- ' 
ble, and incapable of being governed or di- 
rected. Her lights were placed by the order 
of the pilot and the master of the steamer; 
and the mate of the steamer says that he 
was in the pilot-house of the steamer steer- 
ing, and paying attention to orders from her 
master and pilot; and at the time of the 
collision he says he had ordered, the engine 
'to be revei"sed, and had put the helm to 
starboard, before the order was- given by 
the pilot; and the master of the steamer 
says that he was about to give the order to 
stop and reverse, and went to the starboard 
side of the ship for that purpose, but found 
that it had already been done. On this 
state of facts, the conclusion must follow 
that the pilot was under a mistake when he 
expressed the opinion that the steamer was 
under his orders. It is clearly shown that 
it was not so at the time the collision oc- 
curred. The mere fact that a pilot was on 
board assisting in the management of the 
vessel, and occasionally giving orders, can- 
not defeat a recovery under the circumstan- 
ces of this case. Rodrigues v. Melhuish, 
28 Eng. Law & Eq. 474; Smith v. Condry, 
1 How. [42 U. S.] 28; Beane v. The JNIayurka 
[Case No. 1,175]; Fletcher v. Braddick, 2 
Bos. & P. [N. R.] 182; The Neptune,* 1 Dod. 
467. 

I am of opinion, therefore, that the schoon- 
er did not change her course after the lights 
of the approaching vessels were fii'st seen 
by her master and crew; that she did sea- 
sonably show a proper light, and that she 
was not in fault; but that there was fault 
on the part of those in charge of the other 
vessels in this, that the lights were so plac- 
ed on the ship that they obstructed the vi- 
sion of the lookouts; and also that the 
steamer, as the sole motive-po-wer, failed to 
observe the rule of navigation, which re- 
quires steamers meeting sailing vessels to 
exercise the necessary precautions to avoid 
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a collision, and eonseaueutly that slie is lia- 
ble in tMs case. 

The decree, therefoi-e, of the district court 
is affirmed, with costs. 
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^-OPB T. The SAPPHIRE. 

[Hofle. Op. 504.] 

Circuit Court, D. California. Feb. 24, 1869. 

Salvage— Contract fok Payment at all, Evests 

— Amodst of Atvard — Vessels in Contact — 

Liability op One at Fault fob Salvage, 

[1. A statement, by the master of a vessel to 
the commander of a tug asked to tow her out 
of danger, "that the ship would pay," is not suf- 
ficient evidence of a contract for payment at all 
events to bar a. libel for salvage.] 

[2. A contract for payment of salvors at all 
events, wheie the danger is not great and suc- 
cess is reasonably certain, should have little in- 
fluence on the amount of the award.] 

[3. Where twc vessels are in contact, causing 
• mutual damage, salvors who separate them 
should receive from the one at fault salvage up- 
on the total value of the two.] 

[4. When the value of the property saved is 
such as to justify a liberal reward to the salvor, 
as compared with his ordinary profits, the max- 
imum award has been reached. It should not 
increase with the value of the property beyond 
that point.] 

[This -was a libel by Pope and others 
against the ship Sapphire for salvage.] 
Wm. Barber, for libelant. 
McAllister & Bergin, for claimant. 

HOPFAIAN, District Judge. On the 23a 
of November last the ship Sapphire drifted 
from her moorings and came in contact with 
the French transport Euryale, causing and 
receiving eonsidei-able damage. The situa- 
tion of the two vessels rendered it in the 
highest degree expedient that they should be 
at once detached from each other, and the 
captain of the Sapphire came on shore to pi*o- 
cure assistance. He found the steamtug Sol 
Thomas lying at a wharf in chai-ge of the 
mate, engineer and five men. The mate at 
fii-st hesitated to enter, in the absence of the 
master, on the service, and inquired who was 
to pay the tug. Capt. Boyd assured him that 
the ship would pay, and, after consulting 
with the engineer, it was determined to 
start. The tug accordingly proceedfid to the 
vessels, and after some efforts, but with no 
very great diflaculty, succeeded in separating 
them. He then towed the Euryale to a place 
of safety. 

It is contended by the claimants that the 
■conversation above detailed amounted to an 
agreement between the parties that the tug 
should be paid for her efforts or sei-viees, in 
any event, and without reference to her suc- 
cess or failure, and that the existence of such 
a conti-act deprives the service of the dis- 
tinctive character of salvage service and her 
owners of any right to be remunerated on 
that basis. It is not denied that whether the 
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seiTice be considered a strictly salvage serv- 
ice, or whether it was deprived of that char- 
acter by the fact that it was to be paid for 
in any event, the court has jurisdiction. The 
Emulous [Case No. 4,480]; Bearse v. Three 
Hundred and Forty Pigs of Copper [Id, 1,- 
193]; The A. D. Patchin [Id. 87]; The True 
Blue, 2 W. Rob. 176; The Henry, 2 Eng. 
Law & Bq. 564. Nor is it contended that 
services of this kind, even though performed 
in pursuance of an express contract, do not 
create a lien in rem. The A. D. Patchin [su- 
pra]. In the ease of The Independence [Case 
No. 7,014], the eminent judge [Curtis] held 
that "a contract to be paid at all events, ei- 
ther a sum certain, or a I'easonable sum, for 
work, labor and the hire of a steamer, in 
attempting to relieve a vessel in distress, 
without regard to the success or failure of 
the efforts thus procured, is inconsistent with 
a claim for salvage; and when such a con- 
ti-act has been fairly made, it must be held 
binding hy a court of equity, and any claim 
for salvage disallowed." In noticing this 
case, the leai-ned author of Parsons' Mari- 
time Law cites it as deciding "that if a ves- 
sel be hired to do a stated service, as to tow 
a dismasted vessel to a place of safety, and no 
price is named, because the time it may take 
is not altogether certain, this is a salvage sei-v- 
ice, and the agi'eement is of no avail"; and 
from this doctrine he dissents, because "we 
are unable to see why the parties may not 
make a valid contract, leaving the price to 
be determined on the doctrine of a quantum 
meruit" 2 Pars. JXar. Law, 629. But the 
learned author seems to have misapprehend- 
ed the decision in the case of The Independ- 
ence [supra]. This is evident from the pas- 
sage already cited, and also from the fol- 
lowing: "When, therefore, the subject mat- 
ter of the contract is a mere attempt to save 
property, and the owner or his representa- 
tive, or both, become personally liable by the 
contract to pay either an agreed sum, or a 
quantum meruit, for the labor and service 
rendered without regard to Its results, the 
parties do not contemplate nor engage in a 
salvage service, but quite a different serv- 
ice." Pars. Mar. Ins. p. 356. But the case 
does decide that to bar a claim for salvage 
where property in distress on the sea ha? 
been saved, it is necessaiy to plead and prove 
a binding contract, to be paid at all events 
for the work, labor and service in attempting 
to save the property, whether the same 
should be lost or saved. The service being 
prima facie a salvage sei-vice, it is incumbent 
on those who would change its character by 
contract to clearly apprise the party with 
whom they are dealing that they do not wish 
to engage his vessel in a salvage service, but 
merely that she should make an effort to find 
and save the vessel in distress, and that for 
the work and labor performed a quantum 
meruit would be paid at all events, whether 
the ship should be found or not, and whether 
or not the steamer should be able to do the 
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work. To make out sueli an understanding, 
acted on Dy both parties, ttie proofs should 
be clear and cogent The Salaeia, 2 Hagg. 
Adm. 2Uu; The William Lushington, 7 Notes 
Cas. 364; The Susan [Case No. 13,030]. In 
this case last cited, the court says: "The 
partv who asserts that there was a contract 
Which displaces salvage, assumes the burden 
of proving affinnatively the existence of such 
a contract. It is not enough for him to show 
that there was feome contract, he must go 
farther and prove that it was agreed that 
the compensation should be absolute and not 
contingent; otherwise the law will say it 
was to be contingent on the saving of the 
property." * 

In the case at bar the only evidence of a 
contract to pay absolutely and at all events 
is the assurance oE the master of the Sap- 
phire to the mate and engineer "that the 
ship would pay." No personal liability was 
in tei-ms created. It was not stated that the 
ship would pay whether the efforts of liie 
tug were successful or not; nor is it reason- 
able to suppose that the mate and engineer 
(even if they had the authority to do so) in- 
tended to enter upon the service on any dif- 
ferent terms, or for any rate of compensa- 
tion, other than .those on which steamtugs 
usually perform such services in this harbor. 
On comparing the evidence in this case with 
that in the case of The Independence [supra], 
the latter will be found' far the stronger of 
the two; and yet it was held by Mr. Justice 
Curtis insufficient But the pouit is in real- 
ity of slight importance in the present case. 
Undoubtedly, the fact that the salvor's serv- 
ices are only to be compensated in case of 
success is an ingredient of merit, and justly 
entitles him to a remuneration greater than 
if he were to be compensated for his efforts 
whether successful or not But the degree 
to which this consideration should influence 
the award must depend on the circumstances 
of each case, where the service undertaken 
is arduous, and must necessarily be protract- 
ed, and where it requires the risk of property 
and the expenditure of money, labor and 
skill before success can be assured. Where 
the chances of success are doubtful or des- 
perate, the fact that the right to any com- 
pensation was staked upon the event, should 
justly enhance the amount to be awarded by 
the court. But where, as in this case, the 
sei-vice must be completed, if at all, in a 
few hours, where no reasonable doubt of suc- 
cess could be enteitained, and the sei-vice 
differed but slightly from the ordinary busi- 
ness of the tug, the circumstance that an 
agreement was made to pay for the sei-viee 
at all events, as it practically gave no addi- 
tional certainty of compensation to the salvor, 
can have little influence upon the award of 
the court 

The amount to be decreed to the salvors 
remains to be determined. The service ren- 
dered by the tug consisted in hauling away 
the Euryale from the Sapphire, which had 
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collided with her. In a suit between the 
two vessels it has been adjudged tlmt the 
Sapphire was in fault, and she was con- 
demned in damages. The vessels were in 
contact but a shoi-t time, and it is evident 
that every moment they remained together 
•increased the damages to the BuiTale, and 
the consequent liability of the Sapphire. 
The court is asked to include in its decree 
against the Sapphire the amount of a rea- 
sonable salvage, which, had the Euryale not 
been a public vessel, might have been re- 
covered of her, and for which the Sapphire, 
as the vessel in fault, would have been 
liable. This claim is resisted on the ground 
that, the Euryale not being liable for sal- 
vage directly, no indirect decree for salvage 
should be made against her, and the tug 
should be left to seek a compensation from 
the bounty or justice of the government to 
which she belongs. 

I think it unnecessary to decide the ab- 
stract question whether in this case a rea- 
sonable salvage due primarily from the 
Em-yale could, as such, be decreed against 
the Sapphire. But I see no difficulty in 
awarding to the tug in this suit full com- 
pensation for the service rendered to both 
vessels. Where two vessels ai'e in contact, 
causing mutual damage, and no fault is im- 
putable to either, the value of the property 
salved will be estimated at the sum of tlie 
values of the vessels and their cargoes, and 
the award be contributed for in the propor- 
tions these values bear to each other. Such 
was the ruling of this court in the case of The 
Duke of Bothsay [unreported]. But where 
the liability of one of the vessels for the whole 
damage has been judicially established, I see 
no reason why the salvors should not, as be- 
fore, be treated as having saved property of 
the aggregate value of both vessels, but the 
salvage reward be decreed to be paid by the 
vessel in fault The value of the Sapphire 
and cargo was $148,000 in gold; that of the 
Euryale from $15,000 to $20,000,--about 
$160,000 in all. The service of the tug was 
rendered at a very early hour in the morn- 
ing. The means at her disposal rendered it 
immediately effective, and it does not ap- 
pear that any other tug could at the moment 
have been procured to tender such prompt 
and efficient aid. Some skill was required, 
but not more than the persons in charge of 
such vessels are supposed to possess. The 
wind was violent, 'and the sea rough, and 
there was perhaps a slight risk of injury 
to the tug by being thrown against one or 
the other of the vessels. But I hardly think 
that this can enter largely into an estimate 
of the merits of the sei-vice, as it was not 
great, and could have been avoided -by the 
exercise of due skill. The fact, howevet, 
that the tug did sustain some damage (be- 
ing obliged, on account of the floating spars, 
etc., to approach the Euryale on the wind- 
ward side) may perhaps be accepted as 
proof that the undertaking was not wholly 
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unattended "ivitli danger. That the strain 
on her was severe, is shown by the fact that 
she parted a hawser in attempting to de- 
tach the vessels from each other. But, ex- 
cept in these particulars, and in the fact 
that the service was rendered at a very 
early liour of the morning, and in a gale of 
wind and heavy sea, it does not materially 
differ from the ordinary employment of the 
tug. Its success was reasonably certain, 
and though the damage to the Sapphire was 
increasing eveiy moment from the attrition 
of the Euryale's bows, which were "sawing 
into her," there seems no reason to be- 
lieve that either vessel would have been 
totally lost before aid could have been ob- 
tained, even if the tug had declined the en- 
tei-piise. In the case of The Duke of Roth- 
say this court had occasion to consider the 
principles applicable to salvages effected in 
or at the entrance to harboi-s by steam tugs. 
I see no reason to modify the views there 
expressed. The aim of tlie court has been 
to encourage by liberal rewards the main- 
tenance of this class of vessels so essential 
to the safety of the commerce of our port, 
and to induce them by the hope of largely 
increased gains in case their services are 
required, to hold themselves at all hours of 
the day and night in readiness to give their 
aid at a moment's notice. At the same time 
care must be taken not to permit undue ad- 
vantage to be taken of distress, nor should 
compensation be awarded out of all reason- 
able proportion to the sum for which a simi- 
lar, or nearly similar, service would be ren- 
dered by the tug in the course of her or- 
dinary employment. 

In fixing the amount of this compensation, 
the value of the property in peril cannot, of 
course, be left wholly out of consideration. 
But, it seems to me, that when that value is 
sufficient to enable the court, without sub- 
jecting it to too great a burden, to give to 
the salvor a generous reward for his sex-v- 
ices, as compared with his ordinary rates of 
compensation, the maximum allowance has 
been reached, and it should be substantially 
the same, though the value of the property 
in peril was far greater. In other words, 
that the basis of the allowance should be a 
consideration of the danger, duration and 
other circumstances of the service, and of 
the ordinary rates charged by the vessel for 
similar services, rather than the allowance 
of a percentage or proportionate amount of 
the value of the property salved. In The 
Duke of Rothsay, the service was of longer 
duration, and the vessels in perhaps more 
imminent danger of total loss than in the 
present case. The value of the vessels and 
cargoes- was far less. In that case ?3,000 
was awarded, and I think the same sum 
should be allowed in this. As I have been 
asked distinctly to pass upon the point, I 
desire to be understood as awarding this 
sum as a full compensation for the salvage 
seiTice rendered to> both vessels, and as in 
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full satisfaction of the whole demand of the 
salvors. But, for the reasons just given, the 
allowance has not been materially increased 
by the addition of the value of the Euryale 
to that of the Sapphire. 

[For appeals in the case of The Eiiryale v. The 
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Case No. 11,277. 
POPINO v. McAllister. 

H Wash. C. C. 393.] i 

Circuit Court, D. New Jersey. Oct. Term, 1823. 

Judgment — Motion to Set Aside Default 

AFTEIl TbkjI. 

1. A motion to set aside a judgment by de- 
fault, made after the term is over by petition to 
a judge, is not within the words or the equity 
of the eighteenth section of the judiciary act o*f 
1/89 [1 Stat. 73J. 

[Cited in Jenkins v. Eldredge, Case No, 7,- 
269.J 

2. A judgment by default against the casual 
ejector, for want of an appearance and eonfess- 
mg lease entry and ouster, may be set aside at 
a subsequent session upon good cause shown 
where the defendant d\vears to merits, and a trial 
has not been lost. The affidavit of the party is 
sufficient on which to fouud the motion. 

[Cited in Phillips v. Negley, 2 D. C. 248.] 

Rule to show cause, why the j'udgment by 
default, rendered in this case at the October 
session of 1822, should not be set aside. The 
rule was supported upon the petition of the de- 
fendant to the presiding judge of this court, at 
Chambers, presented to him a few days after 
the adjournment of the court in October last, 
setting foi-th^ "that the defendant did not re^ 
ceive notice of ti-ial of the cause until the 29th 
of September, 1822, at which time, and for two 
or three weeks preceding and following that 
period, he was confined to his bed by sickness, 
as were also his wife and many of his children; 
that he was altogether unable to attend court 
on the 1st of October, and was, during the pe- 
riod of his confinement, too sick to attend to 
business of any kind, or to prepare for the ti-ial 
of the cause. That he is advised that he has 
a valid ground of defence, and that he, and 
those under whom he claims, have had sixty 
yeais uninterrupted possession of the premises 
m controvei-sy, and that he expects to be pre- 
pared for trial at the ensuing term of the 
court." To the truth of the facts stated in the 
petition, an affidavit was annexed. The pray- 
er of the petition was, that the judge would 
allow the petition to be filed in the clerk's of- 
fice, under the equity of the eighteenth section 
of the judiciary act. The judge granted the 



1 [Originally published from the MSS, of Hon. 
Bushrod Washington, Associate Justice of the 
bupreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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petition, and at the April session following, 
tlie above rule was moved for and granted. 

For the defendant it was contended: (1) 
Tliat the reasons stated in the petition and ver- 
ified by the oath of the party, were sufficient 
to induce the court to set aside the judgment 
Ijy default, which was entered in consequence 
of the defendant's not performhig the condi- 
tion of the consent rules which had been ex- 
changed, hy confessing lease, entry, and ouster. 
<2) That this is a case clearly within the equi- 
ty of the eighteenth section of the judiciary 
act; but if not so, still upon general principles 
of law, it was a ease m which the court pos- 
sesses the pofwer to set aside a judgment by 
default entered at a preeedmg term, upon good 
cause being showm to escuse the neglect of the 
party. 1 Burrows, 571, 572. 2 Strange, 823; 
4 Burrows, 1996, 2224; Hughs v. Kelly (su- 
preme court of this state); Adams, Bj. 125, 
289; 4 Johns. 489; 3 Caines, 133; 1 Gaines, 
503. 

On the otlier side, it was insisted, that this 
was not a case within the words or intention, 
nor can the court construe it to be within the 
equity of the eighteenth section of the judi- 
ciaiy act; consequently, that the rule ought 
not to have been gi-anted upon a petition, and 
that it was incumbent on the defendant to sup- 
port his motion upon an affidavit, mdependent 
of the petition. But that at all events neither 
the courts of England, nor of this country, had 
over been known, after the consent rules were 
exchanged, and at a subsequent tei-m, to set 
aside a nonsuit in ejectment for the want of a 
confession of lease, entry and ouster, and the 
judgment by default consequent thereupon; 
and even if such a practice could be suppoited 
by precedents, still the rule ought to be sup- 
ported by the affidavit of some indifEerent per- 
son taken upon notice, and not upon that of 
the party himself. It was also insisted, that 
the petition in this case did not set forth mer- 
its. That all the facts stated in the petition 
were susceptible of proof by persons other than 
the defendant himself. 

Richard Stockton and Mr. Wall, for plaintiff. 
Mr. Ewhig and H. Stockton, for defendant. 

WASHINGTON, Circuit Justice (PEN- 
NINGTON, District Judge, absent, from sick- 
ness). Unless this rule can be supported upon 
those genei-al principles -of law which regulate 
the practice of courts in cases like the present, 
it must be discharged; shice it is quite clear 
to my mind, that it is neither within the words 
or intention of the eighteenth section of the 
judiciary law, and that the com-t has no good 
ground for considering it to be within the equi- 
ty of that section. But I am of opinion that 
according to the English practice, as well as 
the practice of this state, a judgment by de- 
fault against the casual ejector, for want of 
the defendant appearing and confessing lease, 
entry, and ouster, may be set aside at a sub- 
sequent term, upon good cause shown, where 
the defendant swears to merits, and a trial has 
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not been lost. This is also the practice of the 
New York courts. It is admitted by the plain- 
tiff's counsel, that in case of a judgment by 
default, obtained by fraud, or for the want of 
notice of trial, the court may set aside the 
judgment on terms, where merits are sworn 
to. But sm-ely these cannot be the only cases 
in which the court will relieve the defendant. 
If his default be caused by too short a notice, 
or by an act of God, (both of which occur in 
this case) justice equally requh-es the uiterposi- 
tion of the court; who wiU not permit the pos- 
session to be changed, when it was beyond the 
power of the defendant to be prepared to de- 
fend it, particularly too in a case where the 
plaintiff has suffered, and can suffer no injury. 
In this case, the application of the defendant 
to set aside the judgment was promptly made, 
although by mistake addi-essed to the judge 
out of court. The plaintiff has not lost a trial, 
since the defendant would imdoubtedly have 
been hidulged by the comrt with a postpone- 
ment of the trial, could his situation have been 
made known. The p'.aintiff can suffer no inju- 
ry by the defendant beuag let in to defend his 
possession, whereas by refusing to set aside 
the judgment, the latter will be turned out of 
possession, and may be placed, as to his ulti- 
mate success, in a less favourable situation in 
the character of a plaintiff, than in that of a 
defendant. The court will certainly not re- 
lieve the defendant against a judgment by de- 
fault, x-endered at a preceding term, unless his 
appliciition is promptiy made, merits sworn to, 
and good cause shown to excuse his non-com- 
pliance witb the consent rule, to confess lease, 
entry, and ouster, all which must be satisfac- 
torily proved. Now, in this case, the applica- 
tion for the rule,, to set aside the judgment, 
was made at the next term succeeding that at 
which the judgment was entered; the plain- 
tiff, as before stated, has not in reality lost a 
trial, and the defendant swears that he is ad- 
vised that he has a legal defence; and further, 
that he and those under whom he claims, have 
had an uninterrupted possession of the prem- 
ises in controversy for sixty years. He was 
not bound to set out, in his affidavit, the whole 
of his titie. But it is msisted that the facts 
upon which the defendant relies for relief ought 
to have been stated in an affidavit, and that 
they should have been proved by some other 
person than the defendant The court cannot 
agi-ee with the coimsel in either of these par- 
ticulars. The facts being stated in the form 
of a petition, and the truth of them being veri- 
fied by the oath of the party, they are as sat- 
isfactorily proved as if they had been stated 
in the foi-mal shape of an affidavit. It is pos- 
sible that the same facts might have been 
proved by some third person; but, resting in 
the knowledge of the party himself, it is nearly 
impossible that they could have been as sat- 
isfactorily proved by any other than the de- 
fendant. Others might have proved that he 
was sick, and his attorney might have stated 
when and how he foi-warded to him the notice 
of ti-ial. But who could so well satisfy the coui t 
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as to his ability to prepare for the trial, and 
the time Tvhen the notice was received, as the 
man who asserts his inability, and the time 
when he did receive the notice. I am of opin- 
ion that the judgment by default ought to be 
set aside upon the payment of costs. 
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POPLESTON V. KITCHEN. 

[3 Wash. C. C. 138.] i 

Circuit Court, D. Pennsylvania. April Term, 
1812. 

Marine Ixsukaxce — SEAwoitTniSESS — Implied 
Waruaxty. 

The assured is not bound to communicate the 
age of the vessel, or where she was built, unless 
required so to do. It is enough, if he is pre- 
pared to vindicate his implied warranty, as to 
the seaworthiness of the vessel, in case it is 
questioned. 

Actions, on two policies, on vessel and 
cargo. The defence was— 1. That the vessel 
was built in New-England, and thirteen years 
of age, which circumstances were not com- 
municated to the under- writers; and 2. That 
the plaintiff had not shown that the vessel 
was sufficiently found and manned, although 
the jury should be satisfied that the body of 
the vessel was seaworthy for the voyage. 

WASHINGTON, Circuit Justice, stated, 
that the plaintiff was not bound to communi- 
cate the age of the vessel, or where built, 
unless they had been asked of him. It is 
enough, if he is prepared to vindicate his 
implied warranty, as to the seaworthiness of I 
the vessel, in ease it be questioned. The ; 
court left it to the jury to say, whether, upon 
the evidence, she was seaworthy at the time 
the voyage commenced, there being very 
sliglit evidence, if any, to the contrary. 
Verdict for plaintiff. 

NOTE. Seaworthiness, which includes being 
sufficiently found and manned, is to be^ pre- 
sumed; it is an implied warranty, which must 
be established, if impeached, but not otherwise. 
Mai-shall, Ins. (Condy's Ed.) 159, 165a, note 16. 
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Case No, 11,379. 

POPPENHUSEN V. FALKE et al. 

[2 Fish. Pat. Cas. 181; 4 Blatchf. 493.] 2 

Circuit Court, S. D. New York, June 13, 1861. 

Patents — Ixjuxction — Defendants Acting as 
Servants op Corporation — Infringement — 
Experiment— Business Purpose — Commission- 
er's Decision— Reissue— Disclaimer—Ekuor. 
1. Where defendants are acting in concert 

in the infringement of a patent, the fact that, 

1 [Originally published from the SISS. of Hon. 
Bushrod Washington, Associate Justice of Su- 
preme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 

2 [Reported by Samuel S. Fisher, Esq., and by 
Hon. Samuel Blatchford, District Judge, and 
here compiled and reprinted by permission.] 
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as between themselves, they are connected to- 
gether as the stockholders, managers, and serv- 
ants of a corporation, does not exempt tliem 
from the restraints of an injunction. 
[Cited in American Cotton-Tie Suppiv Co. v. 

MeCready, Case No. 295; Needham v. 

Washburn, Id. 10,082; Herman v. Herman, 

29 Fed. 93; Cahoone Barnet Alanuf'g Co. 

V. Rubber & Celluloid Harness Co., 45 Fed. 

5S4.] 

2. An experiment with a patented article for 
the sole purpose of gratifying a philosophical 
taste, or curiosity, or for mere amusement, is 
not an infringement of the rights of a patentee. 

3. But, otherwise, if the experiments are 
made with a view to adapt the machine or pro- 
cess to use in the prosecution of business. 

4. The decision of the commissioner of pat- 
ents in cases of reissue, is, if not final and con- 
clusive, at least prima facie evidence, that the 
reissued patent is for the same invention as the 

! original, in all cases where no doubts are raised 
i in the mind of the court, by an examination of 

the instruments themselves, and no fraud is 

proved. 

^ 5. Inadvertence and error may occur as well 
m the disclaimer as in the claim; and, when- 
ever the mistake occurs, may be cured by reis- 
sue. 

6. It matters not how or when the mistake 
was discovered by the patentee provided it was 
a mistake. Of that the commissioner of patents 
decides, in the first instance, and his decision is 
prima facie evidence of the- fact, so far as the 
good faith of the transaction is concerned, until 
the contrary is shown, 

7. The great question will, after all, be, wheth- 
er or not the processes or the anplication of 
them as described in the new specification, are a 
part of the invention of the patentee. 

8. Where the validity of an original patent has 
been adjudicated upon and sustained, but it is 
subsequently reissued, and the reissue covers a 
wider space than the original, all that lies be- 
tween the limits fixed by the first and those fixed 
by the second is disputed territory; and, if the 
alleged infringement lies wholly in that disputed 
territory, the defendant will not be concluded, 
upon a motion for a preliminarv injunction, by 
the adjudication upon the original patent. 

[Cited in Brown v. Hinkley, Case No. 2,012.] 

9. Whatever difficulty or uncertainty there 
may be arising out of the difference in the two 
specifications, is the fault or misfortune of the 
complainant, and not of the defendant, and 
should be borne by the former and not the latter. 

In equity. This was a motion [by Conrad 
Poppenhusen] for a preliminaiy injunction 
to restrain the defendants from infringing 
lettei-s patent granted to Otto P. ileyer 
December 20, 1853 [No. 10,339], and Aprii 4, 
1854 [No. 10,741], for improved modes of 
ti-eating caoutchouc, and other vulcanizable 
gums. A report of a trial at law, and of a 
motion for a preliminary injunction, and for 
an attachment, founded upon those patents, 
win be found in the cases of Poppenhusen 
V. New York Gutta Percha Comb Co. [Cases 
Nos. 11,281, 11,283, and 11,2^2], After the de- 
cision of the latter ease, the patent was reis- 
sued, viz: on August 16, 1859 [No. 797], with 
the following claim: "I claim the mode of op- 
eration, or mode of procedure, substantially 
such as herein described, which said mode of 
operation consists in the employment of a 
pliable or flexible envelope, substantially 
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such as herein described, or the equivalent 
thereof, applied by pressure to the hard com- 
pound of Tulcanizable gum, "while in the 
green or plastic state, so as to insure the con- 
tact of such covering with the surface of the 
compound, and. while thus covered or pro- 
tected, subjecting it to the vulcanized heat, 
and when vulcanized stripping ofE such cov- 
ering; the whole process being substantially 
as specified." 

George D. Sargent, for complainant 
Abbett & Fuller, for defendants. 

SHIPMAN, District Judge. There is no oc- 
casion in the present stage of this ca&e to 
enumerate in detail the allegations of this 
bill. Its object is to restrain the respondents, 
by injunction, from infringing the rights of 
the complainant, alleged to be secured to 
him by two patents for improved modes of 
treating caoutchouc and other vulcanizable 
gums, and for an account. One of the pat- 
ents, denominated the "gi-ease patent," bears 
date December 20. 1853. The other, called 
the "tin foil patent," is dated April 4, 1854, 
but reissued August 16. 1859. The bill is 
founded upon the "grease patent," and upon 
the reissued "tin foil patent." 

The title to both patents is in the com- 
plainant; and the present motion is for a 
preliminaiy injunction to restrain the re- 
spondents from infringing both or either of 
them. A preliminary objection has been .sug- 
gested to the bill itself, on the alleged ground 
that it does not charge an infringement by 
tlie joint acts of the respondents; and it is 
urged that, as the answer shows that the re- 
spondents are the mere employees of a cor- 
poration known as the "New York Gutta 
Percha and India Rubber Vulcanite Com- 
pany," and that all the acts alleged against 
them, if any were done by them, were per- 
formed in the capacity of servants of such 
corporation, they are therefore not the proper 
parties, or, if the proper parties, that they 
are improperly joined in the bill. In view 
of the conceded facts. I do not think these 
objections are important. The allegation in 
the bill is, "tliat the respondents are using," 
etc., which although it might be more ex- 
plicit, is sufficient in point of form. The 
proof supports the allegation, as it shows 
that whatever the respondents have done, 
they have done in concert, in the prosecution 
of tlie business of a single establishment. 
Indeed, the answer impliedly admits that 
whatever tis done by the respondents is 
done by them acting together; but they 
further aver not on their own account, and 
only as the employees of a corporation. I 
think it appears, from the answer and the 
proofs, that the respondents are acting in 
concert in hie use of the materials and pro- 
cesses which constitute the alleged infringe- 
r:ient of the complainant's rights. The fact 
that, as between tliemselves, they ai-e con- 
nected together as the stockholders, man- 
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agers, and servants of a corporation, does not 
exempt them from the resti-aints of an in- 
junction. This seems in accordance with the- 
view taken by Judge Nelson in the case of 
Goodyear v. Phelps [Case No. 5,581]. 

In determining this motion we will con- 
sider the "grease patent" first. There seems 
to be no doubt of its validity, except what 
may arise out of the suggestion that it is- 
void for want of usefuloess. But this has 
been settled, sufficiently at least for the pur- 
poses of this motion. In the case tiled before 
Judge Ingersoll and a jury, the verdict found 
the patent valid, and' in that verdict the- 
judge concurred and issued an injunction 
restraining the defendants in that case from, 
any use of the iuvention secured by the 
"grease patent" In this state of the case, 
an injunction must issue, if there has been 
an infringement 

I am satisfied, from a careful examination 
of the evidence, that the respondents have 
infringed. It is said, indeed, that the acts 
of the respondents are not in violation of 
either patent, because they are mere experi- 
ments. I do not think the facts disclosed 
warrant the conclusion that these were with- 
in that class of experiments protected hy 
law. It has been held, and no doubt is now 
well settled, tiiat an experiment with a 
patented article for the sole purpose of 
gratifying a philosophical taste, or curiosity^ 
or for mere amusement is not an infringe- 
ment of the rights of the patentee. I do 
not think, however, that the acts of the re- 
spondents come under that head. They are 
rivals of the complainant in the very busi- 
ness to which his patents relate- They, or" 
most of them, are perfectly familiar with his- 
patents and processes, having formerly been 
in his employ in manufacturing articles un- 
der his patents. The answer alleges that all 
the defendants have thus far done since the 
organization of said company, has been done- 
by way of experiment, for the purpose of 
hereafter working under certain patents,, 
grants, and licenses of their own; of course, 
these patents, under which they claim to 
work, are wholly different from those of the 
complainant; and it can hardly be necessary 
for the respondents to experiment with the 
complainant's inventions in order to perfect 
their own, especially when they are already 
perfectly familar with the former. 

I am of opinion, therefore, tliat the "grease 
patent" is valid— that its validity having 
been judicially settled by a verdict in which 
the court concurred, it is sufficiently estab- 
lished for the purposes of this motion, as lit- 
tle or no new light has been shed on it thus 
far in this hearing; and that the respondents 
have, to some extent infringed upon the 
rights of the complainant under it. An in- 
junction must, therefore, issue as to that 
patent 

But the most important part of this contro- 
versy remains to be considered, namely— that 
which relates to the "tin foil patent.'! The 



POPPENHOSEN (Case No. 11,279) 



C19 Fed. Cas. page 1050] 



original "tin foil patent" was issued to L. 
Otto P. lleyer April 4, 1854. After having 
been assigned to the complainant, it was by 
him surrendered on the ground that it was in- 
operatiYe by reason of a defective and insuffi- 
cient specification or description, which errors 
were alleged to have occurred through inad- 
vertence and mistake, and without any fraud- 
ulent intentions; and on August 16, 1859, new 
letters patent were issued to the complainant. 
The respoudenfs resist this motion for a pre- 
liminai-y injunction, so far as this "tin foil 
patent" is concerned, on three principal 
grounds, to each of wliieh I shall refer at 
some length, not for the purpose of definitely 
settling any questions which more properly 
belong to anotlier stage of this case, but to 
avoid misconception as to tlie ground upon 
which this motion is disposed of. The three 
objections urged against the motion are: 
First That, on comparing the reissued "tin 
foil patent" with the original, and reading 
them both in the light of the obvious facts, 
and of the history of the previous litigation, 
it is clearly evident that the reissued patent 
is not for the same invention as the original, 
or at least covers more ground than the inven- 
tion of ileyer. Second. That if this proposi- 
tion is not clear, from an inspection of the 
papers, the inquiry involves a question of fact 
which should go to the jury. Third. That the 
respondents have not infringed. 

I will refer first to the second and third 
propositions. It is undoubtedly true that the 
inquiry, whether the reissued patent is for the 
same invention as the original, involves a 
question of fact. And if this were a jury 
trial, that fact would have to be disposed of 
by the jm-y. The cases of Battin v. Taggert, 
17 How. [58 IT. S.] 74, and Caiwer v. Braintree 
Manuf'g Co. [Case No. 2,485], cited in support 
of the claim that this fact in the case now 
before us should be submitted to the jm*y, do 
not, I think, sustain that claim. Those were 
actions at law, and tried, of course, to the ju- 
ry. All the controverted facts in each ease 
must or should have been submitted to the 
jury. But the power or duty of courts of 
equity to pass upon this, or any other facts 
that may be put in issue by a bill and answer, 
is not touched by these cases. If the fact is 
involved in considerable doubt, that may be a 
reason why it should be sent tc a jury. But 
so far as I can judge, in the present state of 
the proofs, I do not think it Avould be a wise 
course to send this question to a jury. It is 
intimately connected with inferences to be 
drawn from the changes in the specification 
and claim as presented in the reissue when 
compared with the original, and the signifi- 
cance of these inferences must depend more 
or less on the construction to be given to the 
instrument by the court I see, therefore, at 
present no occasion for the intervention of a 
jury for the purpose of determining the fact 
of the identity of these inventions, described 
in the old and new patents. It must be 
passed upon at final hearing with the other 



facts in the case, unless it should be left by 
the proofs in such a state of doubt as ought 
to lead the court to seek the aid of a verdict. 

It is claimed by the complainant that the 
decision of the commissioner of patents is, if 
not final and conclusive, at least prima facie 
evidence that the reissued patent is for the 
same invention as the original. This is un- 
doubtedly true in all cases where no doubts 
are raised in the minds of the eom-t by an ex- 
amination of the instruments themselves, and 
no fraud is proved. But while in the pres- 
ent ease I see no proof of fraud as yet, still, 
on comparing the new specification with the 
old one, and with the judicial interpretation 
giverPby Judge IngersoU to the lattei-, a sub- 
stantial doubt is raised in my mind as to tlie 
question of identity, and especially as to the 
true construction to be given to the reissued 
patent. This doubt can only be cleared up by 
proof, and is, therefore, a proper ground upon 
which to deny this motion. 

On the question whether or not the respond- 
ents have Infringed the rights which the reis- 
sued patent purports to secure, I have no 
doubt. Whether all the rights it pm-ports to 
grant are valid, I do not now decide. But if 
I assumed that the reissued patent was valid 
to the extent of all it pm-ports to grant I 
should have no difficulty, as the evidence now 
stands, in finding that the respondents had in- 
fringed. I make these remarks, as already 
intimated, to avoid any misconception as to 
the point upon which the present decision 
turns. We must look for the true issue. 
When sti-ipped of all in-elevant matter, it will, 
I think, be found tolerably simple. The in- 
vention of ileyer was a vei-y important one. 
It may or may not have been fully and accu- 
rately desa-ibed in his first specification. He 
asserts that it was not and that, because it 
was not, the grant to him in his first patent 
was inoperative to secure to him the fruits of 
his invention. In the application for the re- 
issue, he claims to have brought out his in- 
vention by a more full and accurate descri]> 
tion. The invention, as described in the reis- 
sue, covers a wider space than that as de- 
scribed in the original. All that lies between 
the limits fixed by the first, as Interpreted by 
Judge IngersoU, and those fixed by the sec- 
ond, is now disputed territory; and into that 
territory, as the evidence now stands, I think 
it is clear the respondents have entered. The 
question now is, whethei- the field which they 
have thus entered is included within Meyer's 
invention? Not merely whether it is within 
the description of his Invention contained in 
the first patent, or within the description of 
what was intended to be disclaimed in the 
first patent. But is it a part of his invention? 
This question I will not now determine; nor 
do I think it necessary to send it to a jury. 

I should also remark here that the respoud- 
ents deny that they infringe any rights, which 
even the reissued patent purports to grant, be- 
cause, they say, they use what aieyer dis- 
claimed in his fii-st patent They allege that 
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they pile tlie sheets and confine them hetween 
plates of iron. That -they do this, in a cer- 
tain sense, may he true. That they do it in 
the sense in which that disclaimer is to he nn- 
•derstood, when read in the light of the state 
■of the art at the time of the invention, may he 
A different question. a?he argument proceeds 
upon the idea that nothing can he regarded in 
the reissue that can he covered by the lan- 
guage of the disclaimer in the original. With- 
out dwelling upon or deciding this question, it 
may be suggested that inadvertence and error 
may ocem' as well in the disclaimer as in the 
•claim, and that whenever the mistake occurs, 
it may be cured by a reissue. The effect of 
sva erroneous disclaimer upon the right of a 
patentee to recover damages which accrued 
before the error was corrected, by a reissue, 
itiight be a grave questioji. 

The respondents also insist that they eon- 
fine their pile between rigid iron plates, and 
bave produced, on the argument, a model of a 
pile in which the plates are fastened with 
^crew bolts and nuts. I can not regard this 
anodel as any part of the evidence in this case. 
But all that is valuable in Meyer's invention 
may be placed between iron plates, or any 
other rigid or flexible material, and still be 
his. The addition of a useless appendage to 
XI machine, or a useless element to a process, 
protected by patent, does not defeat the charge 
of infringement. Indeed, if the argument of 
the respondents upon this point touching the 
iron plates, as the evidence now stands, were 
carried out to its logical conclusion, it would 
annihilate the Meyer patent. The iron plates 
would protect them 'in the use of tin foil, 
when applied to configurated articles, as well 
as in the use of any other flexible material 
applied to plain surfaces; if they add iron 
plates and pressure, they are within the lan- 
guage of the disclaimer, as they read it, and 
it is immaterial what substance, or of what 
thickness that substance is, that they inter- 
pose between the sheets of the pile, in this 
view of the case. I repeat that these remarks 
relate to the present aspects of this point as 
it is now presented by the evidence, and the 
•claims of the respondents upon that evidence. 
What light may be shed upon it hereafter, I, 
of course, can not now know. 

I come now to the most important ground 
of the defense to this motion, which is, sub- 
stantially, as I have before stated — "that on 
•comparing the reissued tin foil patent with 
the ox-iginal, and reading them both in the 
light of the obvious facts, and of the his- 
tory of the previous litigation, it is clearly 
evident that the reissued patent is not for 
the same invention as the original, or at 
least that it covers more ground than Meyer's 
invention." 

Of course, after the intimations I have al- 
ready made, I shall, in the present stage of 
this case, neither affirm nor deny this propo- 
sition. At the same time, I am of the opin- 
ion that the reissued patent, on its face, cov- 
ers a wider field than any judicial interpre- 



tation has given to the original. The contro- 
vei-sy now before us is, whether it embraces 
more than Meyer invented. The extraordin- 
ary power of the court is now invoked to 
restrain the respondent from using what is 
embraced in this new description, and what 
was omitted, or imperfectly described in the 
original. To warrant the exercise of this 
extraordinary power of the court, in granting 
a prelimiuaxT injunction, the case presented 
should be free from ambiguity or confusion; 
especially should this rule he applied to the 
present case, for whatever difficulty or un- 
certainty there may be arising out of the dif- 
ference in the two specifications, it is the 
fault or misfortune of the complainant (or his 
assignor the patentee) and not of the re- 
spondents, and should be borne by the for- 
mer and not by the latter. But in denying 
this motion, it is due to the parties, and espe- 
cially to the respondents, that I should no- 
tice one or two principal objections which 
they urged against this reissued patent 

The first is that it extends the monopoly of 
the complainant from tin foil and its equiva- 
lent to aU kinds of flexible metallic covering. 
This objection, as I have already intimated, 
in refening to it in another form, covers, 
perhaps, the most important ground of this 
controversy, and its determination should be 
left till final hearing, when all the evidence 
bearing upon the state of the art at the time 
of Meyer's invention, and upon the object 
and scope of that invention, shall be before 
the court It is also insisted that because 
the new specification is broader in terms 
than the old one. and more comprehensive 
than any construction hitherto given to the 
latter by the courts, it should be declared 
void. Great stress is laid upon the fact that 
the last specification gives less prominence 
to some terms of description, and more to 
others, than the first one. I discover nothing 
objectionable in this, provided it is bona 
fide. The very object of the surrender is al- 
ways to correct the specification, to make it 
clearer, fuller, and more exact. 

It is objected, too, that the change was 
made after the complainant had discovered, 
from the opinion of Judge IngersoU, that cer- 
tain processes, or the application of certain 
processes, to particular forms of material, 
were not protected by his patent. It mat- 
ters not. I aprehend. how or when he dis- 
covered the mistake, provided it was a mis- 
take, and of that the commissioner of pat- 
ents has decided in the first instance, and 
his decision is prima facie evidence of the 
fact, until the contrary is shown, so far as 
the good faith of the transaction is concern- 
ed. The great question will, after all, I ap- 
prehend, be whether or not these processes, 
or the application of them as described in 
the new specification, are a part of Meyer's 
invention. If they are not, then they are not 
protected by the patent. If they are, I see now 
no reason why the complainant is not en- 
titled to the benefit of them. The fact that 
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Meyer was the original and first inventor of 
the process of applying tin foil and its equiv- 
alent to these vulcanizable gums during the 
process of vulcanization, I regard as -well 
settled, and I have discovered nothing in the 
affidavits or other evidence, presented on this 
heaidng, which raises a doubt in my mind of 
the correctness of the verdict of the jury, in 
the trial before Judge IngersolL If I were 
satisfied that the material, used by the re- 
spondents, was either tin foil or its equiva- 
lent, in the process or mode of operation, I 
should gi-ant an injunction, regarding, as I 
do, the rights of the eompliiinant so far set- 
tled by the previous litigation. If the ma- 
terial used by the respondents is not tin foil 
or its equivalent, then two questions arise, 
which must be met in final hearing: First. 
Is the material used by the respondents the 
pliable, flexible envelope described in the 
reissued patent? Second. If it is, was it a 
part of Meyer's invention at the date of his 
original patent? 

These questions I leave for the parties to 
elucidate hereafter, by such proofs and argu- 
ments as they may^ be able to present. 
There is one other important point which 
has been strenuously insisted upon by the 
respondents, and which I have very carefully 
considered, without being able to adopt their 
view of it. and that is substantially— That 
the invention, as described in the patent of 
1854, whether confined to tin foil as the ma- 
terial to be used or not, is limited in its appli- 
cation to embossed, molded, or configurated 
articles; thus excluding from its protection 
regular forms and plain surfaces. It is tnie 
that iiTe^uIar forms appear by the specifica- 
tion to have been more prominent in the eye 
of the inventor than regular ones. In the 
perfection he was able to give to configurat- 
ed articles, he evidently saw a diflScult, im- 
portant, and striking result attained hy his 
invention, and natumlly described this fea- 
ture with more fullness than others. But he 
describes his invention as giving desired 
forms and shapes and smoothness of surface 
to the material enveloped in tin foil or its 
equivalents. He confines himself to no par- 
ticular forms or shapes. The terms embrace 
regular as well as irregular figures. - A great 
variety of articles, in the manufacture of 
which these vulcanized gums are constantly 
used, are made in both regular and irregular 
forms, of thick and thin masses, and with 
plain as well as embossed surfaces; and it 
is obvious that the invention was one of 
great utility in producing both styles of ar- 
ticles. The invention is well adapted to give 
smoothness of surface to any form, and this 
smoothness of surface is of as much, and 
often of more, importance on plain sheets or 
tablets, as on more elaborate forms; and is 
it to be supposed that, because the inventor 
has, in his specification, dwelt more fully up- 
on the latter, he intended to exclude the 
former, when they are within the scope of 
the general terms by which he has described i 



his invention? The terms "form" and 
"shape" embrace the contour of eveiy ma- 
terial object, a smooth sheet or simple tab- 
let, as well as those of elaborate and elegant 
configuration. The invention that should fix 
and preserve the forms of the latter must, it 
would seem, necessarily involve the idea of 
fixing and preserving the forms of the for- 
mer, almost as certainly as the greater must 
always include the less. If a knowledge of 
the ait of giving and preserving the forms 
and surfaces of smooth sheets or tablets, had 
preceded the invention of Meyer, it must 
have been known to those familiar with the 
state of the art at the time of the trial be- 
fore Judge IngersoU, and it is Incredible that 
it should not then have been made known 
during the entire progress of this litigation. 

I have carefully examined the construction 
given to the original patent by Judge Inger- 
soU, and I do not think there is any thing in 
that construction which warrants the claim 
of the respondents on this point. 

The motion for a preliminary injunction 
under this patent is denied, and the case re- 
served for final hearing, the proofs to be 
closed on or before the first day of August 
next. 

[NOTE. At the final hearing a perpetual in- 
junction was allowed upon both patents. Case- 
No. 11,280. For other cases involvinpr these pat- 
ents, see note to Poppenhusen v. New York 
Gutta Percha Comb Co., Id. 11,283.] 



Case ISTo. 11,280. 

POPPENHUSEN V. FALKB et al. 

[5 Blatchf. 46; 2 Fish. Pat. Cas. 213.] i 

Circuit Court, S. D. New York. May 14, 1862. 

Patents — Validiti — : Ixfrixgemext — Scope of 

Reissuk — IXFKisGEMENT— Useless 

Addition to Invention. 

1. The patent granted to L. Otto P. Meyer, 
December 20th, 1853 [No. 339], known as the- 
"Grease Patent," is valid and has frequently 
been sustained by the courts. 

2. The use of spirits of turpentine, with a. 
small quantity of rubber dissolved in it, to pro- 
duce the result attained by the use of the inven- 
tion claimed in that patent, is an infringement 
of that patent. 

3. The patent granted to L. Otto P. Meyer, 
April 4th, 1854 [No. 10.741], and reissued Au- 
gust 16th, 1859 [No. 797], known as the "Tin- 
Foil Patent," is valid, 

4. The invention, as described in the original 
"tin-foil patent," .applied as well to flat sheets 
and plain surfaces, as to those which were 
moulded or wrought into irregular and config- 
urated forms. 

5. The reissued "tin-foil patent" embraces the 
use and application of all metal plates that are 
sufficiently flexible to be used in substantially 
the same way, with substantially the same re- 
sults, that tin foil could be used, when applied 
not only to irregular, but to plain flat sheets 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and by Samuel S. Fisher, Esq., and 
here compiled and reprinted by permission. The 
syllabus and opinion are from 5 Blatchf. 46. 
and the statement is from 2 Fish. Pat. Cas. 213.] 
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of the compound, and covers all plates that are 
Jufficfently legible to admit of their being rolled 
upon the compound, substantially in the manner 
described in the reissued patent, and so firmly 
Sed as to expel the air, and sfcure the ad- 
hesion of the plates and compound, through the 
process of vulcanization, without the necessity 
of other pressure or force. 

6. The original invention of Meyer was co-ex- 
tensive with such construction of the reissued 
''tin-foil patent." 

7 The charge of infringement will not be 
iivo'ided by making an unnecessary and useless 
Addition to the invention. 

8. It is no objection to the validity of a re- 
issue, that the object of it was to extend the 
monopolv secured by the patent beyond the lim- 
its assigned to it by a judicial decision upon it 
in its original foina. 

[9. Cited in Blessing v. John Trageser Steam 
Oopper Works, 34 li'ed. 754,. to the point that 
whether an improvement required inventive skill 
for its production is a question of fact, for tbe 
jury.] 

[This was a bill in equity filed [by Conrad 
Poppeuhusen] to restrain the defendants 
[Oscar Falke and others] from infringing 
the patents granted to L. Otto P. Meyer 
which are more particularly referred to in 
the reports of the cases of Poppenhusen v. 
New York Gutta-Percha Comb Co. [Cases 
Nos. 11,283, 11,281, and 11,282], and of Pop- 
penhusen T. Falke [Case No. 11,279]. In the 
last named case, a motion for a provisional 
injunction was granted upon the "grease 
patent," and denied upon the "tin-foil pat- 
ent." This case now came on for final hear- 
ing upon both iiatents and was argued be- 
fore the full bench.] 2 

Charles M. Keller and George D. Sai-geant, 
for plaintiff. 
WiUiam J. A. FuUer, for defendants. 

Before NELSON, Circuit Justice, and 
SHIPMAJST, District Judge." 

SHIPMAN, District Judge. In deciding the 
controversy between the parties to this suit, 
we do not feel called upon to discuss in de- 
tail the mass of matter which has been In- 
troduced into the ease. Much of it. if not 
wholly immaterial, sheds but a feeble light 
on the main points upon which the rights of 
the parties must rest, and it is to these 
points, and the facts and principles directly 
bearing upon them, that we shall direct what 
we have to say. Before stating these points, 
and the conclusions to which we have come, 
it will be well to refer to the subject mat- 
ter of the patents in question, and to the liti- 
gation which preceded this bill. 

In the year 1851, Nelson Goodyear patented 
the peculiar substance known as the hard 
compound of India-rubber. He produced 
this remarkable material by combining sul- 
phur with the native rubber in certain pro- 
poi-tions, and subjecting the compound to a 
high degree of heat The material produced 
by this combination, when operated on by 
the proper degree of heat, proved to be of 

3 [From 2 Fish. Pat. Cas. 213.] 
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great value and well adapted to a great 
variety of uses. It is free from any dis- 
agreeable odor, impeneti-able to ordinary 
fluids, hard, like ebony or ivory, susceptible 
of polish, and with an elasticity similar in 
kind to that of tempered steel. For many 
purposes of utility and ornament, its value is 
proved by its extensive use in the com- 
munity. But the manufacture of this sub- 
stance into articles for use was attended 
with difficulty, as it was both hard and 
brittle, although the combination of sulphur 
and native rubber, before the heat, in act- 
ing upon them, had fused the mass and 
evolved the new substance, was soft and 
plastic. It was obvious, that any contrivance 
that would impress on the mass, while in its 
soft and plastic state, the precise or ap- 
proximate form ultimately desired, and pre- 
sei*ve that form through all the stages of in- 
duration, until it was rigidly fixed in the new 
material evolved, would be of great value. 
It would, in effect, enable the artisan, while 
working in a soft and yielding substance, 
to produce any desired form or sm-face, in a 
material of a hard and comparatively in- 
destructible character. It was to accomplish 
this desirable end. that the two inventions 
set forth in this, bill were made. These in- 
ventions were made and patented by one Lr, 
Otto P. Meyer, and were known as the 
•'Grease Patent," and the "Tin-Foil Patent." 
The first was issued on the 20th of Decem- 
ber, 1853 [No. 10,339]. The second was is- 
sued April 4th, 1854 [No. 10,741], and re- 
issued August 16th, 1859 [No. 797]. Subse- 
quently to the original issue of these patents, 
they were both assigned to the plaintiff in 
this bill, who now owi^ them, and who seeks 
to enjoin the defendants from using what he 
alleges to be infringements of each. 

At the April term of this court, in 1858, 
before the late Judge Ingersoll and a juiy, 
an action at law, brought by the present 
plaintiff against the New York Gutta-Percha 
Comb Company, was heard and determined, 
which resulted in a verdict for the plaintiff 
on both patents, sustaining the validity of 
each. "With this verdict the judge who pre- 
sided was satisfied, and. on the 3d of July, 
1858, after a full hearing, on a motion for a 
preliminary injunction against the same par- 
ties who were defendants in tlie action at 
law, he enjoined them from any further vio- 
lation of the rights secured by each of these 
patents. Poppenhusen v. New York Gutta- 
percha Comb Co. [Case No. 11,281]. At 
the October term of this court, in 1858, a 
motion was made for an attachment, for an 
alleged contempt, in violating that injunc- 
tion. On the 4th of January, 1859, Judge 
Ingersoll filed his opinion, dismissing the 
motion, on grounds that wiU be referred to 
hereafter. Poppenhusen v. New York Gutta- 
percha Comb Co. [Id, 11,282], There has also 
been some litigation in the district of New 
Jersey, to which it is not necessary here to 
refer. The history of it appears in the proofs 
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and exhibits. Subsequent to the filing of 
Judge IngersoU's opinion, dismissing the mo- 
tion for an attachment already refen*ed to, 
the tin-foil patent "was surrendered, and a 
new one issued on an amended specification. 
The grease patent has not been reissued. 
The present bill is brought on the grease 
patent, and on the reissued tin-foil patent. 
After the filing of the bill, a motion was 
made for a provisional injunction, which was 
granted on the grease patent, but, for rea- 
sons set forth in ajti opinion which appears 
among the papers in the case, was denied 
on the tin foil patent. Poppenhusen y. Falke 
[Id. 11,279], 

We come now to the questions involved in 
the present suit, and we will consider first 
those which relate to the grease patent. 
This patent, in its present form, has been sus- 
tained by a verdict, in which the court that 
tried the cause appears to have concurred. 
Indeed, the defendants in this case do not 
seriously impugn its validity. The amount of 
inventive fertihty or sliill required to con- 
ceive and put in practice the ideas involved 
in it, was certainly not large. But the ques- 
tion whether it required invention or not, 
was one to be submitted to the jury, on the 
trial before them. Their verdict sustained 
the patent, and we see no reason to disturb 
the conclusion to which they came. The 
only question, then, left for our decision in 
the present case, is that of infringement 
The invention claimed hy Meyer, in this pat- 
ent, is for "producing smooth and glossy sur- 
faces upon the hard compound of caout- 
chouc and other vuleanizable gums, by means 
of the use of oil or other equivalent substance 
applied to the sm-faee of the prepared gum 
and the plates of metal or moulds, sub- 
stantially as therein described." For this 
purpose, his specification states, that ani- 
mal or vegetable oils, or concrete fats, may 
be used. The application of these materials 
prevents the sticliing of the gum or com- 
pound to the plates or moulds between or in 
which it is placed and kept during the pro- 
cess of vulcanization, and aids m the expul- 
sion of air from between the plates and the 
gum, when they are pressed or rolled into 
contact. It is obvious, and experience dem- 
onstiates, that this application gives a 
smooth and glossy surface to the compound, 
which remains when the plates are removed. 
The defendants insist that they do not use 
oil or concrete fat, or the equivalent of 
cither. They admit that they use spirits of 
turpentine, with a small quantity of rubber 
dissolved in it. We are inclined to the opin- 
ion, that tliis solution, as they term it, is an 
equivalent for the materials covered by the 
Meyer patent. For all the purposes for 
which it is applied to this process, it accom- 
plishes the same results in the same way, 
and by substantially the same properties of 
matter, in the material used. A small quan- 
tity of rubber might be dissolvea and mixed 
with the liquid product of the castor oil bean 



or the olive, and accomplish the same result,, 
but would be clearly within the Meyer pat- 
ent, as we think. Whether the addition of 
the small quantitj- of rubber used by the 
defendants would be an improvement to the 
oil, w^e need not stop now to inquire. The 
turpentine may be an inferior equivalent, and 
may be improved by the addition of the dis- 
solved rubber, but we think, upon the evi- 
dence, that it is shown to be an equivalent, 
and that its use is an infringement of the 
Meyer patent. The injunction must, there- 
fore, be made perpetual. 

But the most important questions in this 
controversy relate to the tin-foil patent. 
This patent, under the original issue, was, 
as already remarked, the subject of litiga- 
tion before Judge Ingersoll and a juiy. The 
validity of the patent was sustained, and 
subsequently the judge who presided at the 
trial granted, after full hearing, an injunc- 
tion on this as well as on the grease patent. 
We discover noticing, in the evidence before 
us, that leads us to doubt the correctness 
of that result. The trial before the jury 
seems to have been full and thorough, and, 
the judge who presided having approved the 
verdict, we should hesitate long before we 
disturb it, unless clear proof was presented 
that some en*or had intervened. But we 
are satisfied, from an examination of the 
evidence presented in support of this bill, 
and by the defendants in reply, that Meyer 
was the fii-st to apply tin foil and its equiva- 
lents to the preservation of the forms and 
shapes of the hard rubber compound during 
the process of vulcanization. AVe are clear^ 
also, that the invention, as described in the 
original patent, applied as w-ell to flat sheets 
and plain surfaces as to those which were 
moulded or wrought into irregular and con- 
figurated forms. On this point, it is not nec- 
essaiy to enlarge here, but we affiiin the 
views stated in the opinion denying the mo- 
tion for a preliminary injunction. 

After the original tin-foil patent had been 
sustained by a verdict, and by a provisional 
injxmction immediately following that ver- 
dict, a motion was made before Judge In- 
gersoll for an attachment for an alleged 
violation of the injunction. This motion was 
denied, on the ground that it was not proved 
that tlie metal plates used by the defendants 
in that motion were equivalents of tin foil,, 
and within the scope of the injunction. We 
do not doubt the correctness of Judge Inger- 
soU's decision of that motion. The litigation, 
up to that point, had related to the fact of 
the invention rather than to its scope. The 
particular subject-matter upon which the at- 
tention of the triers appears to have been 
expended, was the validity of the patent, 
so far at it secured the exclusive right to 
use tin foil in the manufacture of embossed 
or configurated forms. Neither on the trial 
before the jury, nor on the motion for an in- 
junction, does there appear to have been any 
effort to fix the limits of the invention, either 
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by construction or by proof, so far^ as these 
limits depended upon the question as to "what 
materials "were or were not equivalents of 
tin foil. In his opinion, Judge IngersoU re- 
marked: "Since the injunction issued, the 
defendants have not used or applied tin foil 
in the process of vulcanization, as above de- 
scribed. They have, however, used sheets of 
brass and sheets of tin, something like roof- 
ing-tin, for that purpose; and it is claimed 
that the sheets so used are an equivalent 
for tin foil, and therefore equally to be pro- 
hibited to be used by the defendants. It is 
not claimed that all plates or sheets of tin 
or other metals are an equivalent for tin 
foil. The opinion of the court on granting 
the injunction is against any such claim; 
for the court say, that it had been common, 
before the patent to Meyer, to place the ma- 
terial between plates of tin or other metal, 
so that the material would be in close con- 
tact with the plates, to preserve its form. 
It is admitted, that there is a substantial 
difference between such plates or sheets of 
metal and tin foil. But it is claimed, that 
the sheets of brass and tin used by the 
defendants are an equivalent for tin foil; 
that they are substantially like it; that they 
joerform substantially the same office in sub- 
stantially the same way. They are not 
rigid. They are somewhat flexible, but 
not sufficiently flexible to make them an 
equivalent for tin foil. They cannot be 
moulded into any desired shape and form, 
as tin foil can. They are like rigid, plaiii 
plates or sheets fitted only for plain sur- 
faces. They cannot be said to be tin. foil, 
or its equivalent; and the defendants were 
restrained only against the use of tin foil 
or its equivalent. The plaintifE claims that 
the patent is for the use and application, 
not only of tin foil, but also of all sheets of 
metal that are not rigid. This construction 
was not put upon the patent, either on the 
trial at law, or on the application for the in- 
junction. Such construction was not claim- 
ed on either of those occasions. The defend- 
ants were not resti-ained from the use and 
application of tin or other sheets of metal 
that were not rigid, but only from the use 
and application of tin foil or its equivalent. 
Tin foil does not include all sheets of metal 
that are not rigid. If it is to be claimed 
that the patent is for the use and application 
of all sheets of metal that are not rigid, the 
defendants should, if the patent will bear 
that construction, have an opportunity to 
show that the use and application of such 
sheets was not new when the patent was 
obtained. As yet, no such construction has 
been put on the patent." Since the rendition 
of that opinion, the patent has been reissued; 
and, according to our construction, it em- 
braces the use and application of all metal 
plates that are sufficiently flexible to be used 
in substantially the same way, with substan- 
tially the same results, that tin foil coutd 
be used, when applied, not only to irregular 
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but to plain flat sheets of the compound. It 
covers, in our judgment, all plates that are 
sufficiently flexible to admit of their being 
rolled upon the compound, substantially in 
the manner described in the reissued Meyer 
patent, and so firmly united as to expel the 
air, and secure the adhesion of the plates 
and compound, through the process of vul- 
canization, without the necessity of other 
pressure or force. We are of the opinion 
that the proofs in the present case fully 
maintain the claim that the original inven- 
tion of Meyer was co-extensive with this 
construction of the reissued patent 

The defendants allege that they use other 
pressure or force; and that they confine the 
mass, or series of plates of metal and sheets 
of compound, between rigid outside plates 
of iron, held together by means of clamps 
or screw bolts, and thus compress the pile. 
But we have searched the evidence in vain, 
for proof of the necessity or utility of these 
outside iron plates. "We think that, as the 
defendants' use them, these iron plates hold 
between them the soul and body of Meyer's 
invention. Uiwn the proofs, we judge them 
to be neither material nor useful, and can- 
not see how they relieve the defendants 
from the charge of infringement 

It was suggested, on the argument, that 
it would appear, by a comparison of the or- 
iginal and reissued patents, in the light of 
Judge IngersoU's opinions, that the object of 
the reissue was to extend the monopoly se- 
cured by the patent beyond the limits as- 
signed to it by those opinions. This may be, 
and, doubtless, is, true. It is quite likely, 
too, that the necessity, or at least desirable- 
ness, of a reissue, was first suggested by the 
remarks of Judge IngersoU, in defining the 
original patent. But the inference that we 
are asked to draw from this fact, that the 
reissue was, therefore, fraudulent, and void, 
is wholly inadmissible. It not unfrequently 
happens, that a judicial interpi-etation of the 
specification or claim of a patent, or of both, 
discloses to the inventor and patentee, for 
the first time, the defects in. the instrument, 
and shows him that he has unwittingly re- 
stricted his rights within narrower limits 
than his discovery, or has so inartificially 
described his invention, that he has failed 
to secure any substantial advantage by it. 
Such a disclosure furnishes a proper occasion 
for a suirender and reissue, when the error 
was inadvertent, and is clearly within the 
beneficent design of the statute. The ju- 
dicial mind gives a legal .construction to the 
language of the instrument, and this con- 
struction may reveal the fact that the tenns 
used fail to cover the invention. To hold 
that the inventor should not be allowed to 
restate his claims by the use of new terms, 
would defeat the object of the law, and 
abridge or strangle the inventor's rights, by 
reason of the imperfect language in which 
he had attempted to clothe his discovery. 

It is hardly necessary to add, that we dis- 
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-cover no evidence of fraud, tending to in- 
validate tile reissued tin-foil patent. A per- 
petual injunction must, therefore, issue, 

[For other cases involving these patents, see 
note to Poppenhuseu v. New York Gutta-Percha 
Comb Co., Case No. 11,283.] 



Case No. 11,S81. 

POPPJDNHUSEN V. NEW YORK CUTTA 
PERCHA COMB CO. 

[2 Fish. Pat. Cas. 74; 4 Blatchf. 184.] i 

Circuit Court, S. D. New York. July 3, 1858. 

IsJO^fCTIo^" — Facts Found bv Juky ix Suit be- 
tween' Same Parties — Isfringbmext of 
Patent — Effect of Verdict. 

1. Where a verdict has been rendered in a suit 
at law between two parties, and a motion for an 
injunction is subsequently made in a suit in 
equity between the same parties, the facts 
found by the jury will be considered as estab- 
lished beyond controversy, so far as may be nec- 
essary for the purposes of the motion. 

2. The writ of injunction is a remedial writ, 
in the nature of a prohibition. The object of 
such injunctioji is to prevent the commission of 
injuries in future, not to redress injuries that are 
past. 

3. It is not necessary, before a writ to pre- 
v'Mit a wrong, issue, that the wrong should actu- 
ally have been committed. When the rights of 
a party under a patent have been dearly and dis- 
tinctly established, and an infringement of such 
rights is threatened; or where they have been 
infringed, and the party has good reason to be- 
lieve they will continue to be infringed, an in- 
junction will issue. 

[Cited in White v. Heath, 10 Fed. 294; Sher- 
man V. Nutt, 35 Fed. 150.] 

4. Where a trial at law has been had, result- 
ing in a verdict in favor of the patentee, in 
which the right to the improvenent patented 
has been fully established to the satisfaction of 
the court, and the infringement of right made 
clear, such ti*iali resulting in such a verdict, is 
sufficient, without any other proof, to authorize 
the court to grant an injunction to prevent any 
future violation of right. 

[Cited in Poppenhusen v. Falke, Case No. 11,- 
280.] 

In equity. This was an application for a 
provisional injunction, to restrain the in- 
Xi'ingement of two letters patent, granted 
to L. Otto P. Meyer, one dated December 
20tli, 1853, [No. 339,] for an "improvement in 
processes for vulcanizing caoutchouc com- 
pounds," and the other dated April 4th, 1854, 
[No. 10,741,] for an "improvement in treat- 
ing caoutchouc and other vulcauizable gums." 
The bill averred, that the patents had been 
assigned to the plaintifC [Conrad Poppen- 
husen] by Meyer, on the 9th of September, 
1856; that the plaintiff, on the 10th of De- 
cember, 1857, brought an action at law 
against the defendants, in this court, for a 
violation of the patents; that that suit came 
to trial before a jury, at the April term of 

1 [Reported by Samuel S. Fisher. Esq., and by 
Hon. Samuel Blatchford, District Judge, and 
here compiled and reprinted by permission. The 
syllabus and opinion are from 2 Fish. Pat. Cas. 
74, and the statement is from 4 Blatchf. 184.] 



the court, in 1858; that the originality of the 
inventions was put in issue and contested; 
that a verdict was rendered in favor of the 
plaintifE, on the 31st of May, 1858, on both 
of the patents, by which their validity, the 
plaintiff's right to them, and the violation 
by the defendants, were established [Case 
No. 11,282], that, since the verdict of the jury, 
tlie defendants had violated the plaintiff's 
rights; and that they would in future con- 
tinue to violate such rights, unless they were 
restrained by injunction. 

Francis B. Cutting and Charles M. Keller, 
for plaintiff. 

Edwin W. Stoughton and George Gifford, 
for defendants. 

INGERSOLL, District Judge. The allega- 
tions of the bill, if true, entitle the plaintiff 
to relief by injunction, as prayed for. Most 
of the facts set forth in the bill have not 
been controverted. Indeed, most of them 
could not be controverted, for they have 
been established by the verdict of a jui-y, 
upon an issue joined between the parties 
now before the eom*t, which verdict was in 
accordance with the views entertained by 
the court upon the trial. The only allega- 
tion concerning the truth of which there is 
any serious denial by the defendants, in the 
afladavits which they have presented, is the 
allegation, that the defendants have, since 
the verdict was rendered, violated the rights 
secured to the plaintiff. They insist that the 
mode which they have adopted, since the 
31st of May, 1858, the day on which the ver- 
dict was rendered, of vulcanizing caoutchouc 
compounds, is different from the mode se- 
cured by either of the Meyer patents, though 
they are silent upon the point as to whether, 
since that time, they have sold or used any 
of such compounds, which had, previously 
thereto, been vulcanized by them according 
to the modes patented to Meyer. The first 
question, then, presented is, whether, if the 
allegation of a violation since the verdict 
was rendered, were stricken from the bill, 
it would be sufficient to authorize the injunc- 
tion prayed for. If it would, then it will be 
unnecessary for the court to trouble itself 
about the question of fact, whether or not 
the defendants have, since the 31st of May, 
1858, been guilty of a violation of the plain- 
tiff's rights. 

The writ of injunction is a remedial writ, 
in the nature of a prohibition. The object 
of the present motion for an injunction is, 
to prevent the commission of injuries in fu- 
ture, not to redress injuries that are past. 
The writ pi-ayed for is to act as a remedy 
against a threatened wrong, by preventing 
the commission of such wrong; and it is not 
accessary, before a writ to prevent a wrong 
can issue, that the wrong should actually 
have been committed. If it were, the reme- 
dy by injunction would be a very inadequate 
one. If the rights of a party, under a patent, 
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have been fully and clearly establislied, and 
an infringement of sucli rights is threaten- 
ed, or, if, -when they have been infringed, 
the party has good reason to believe they 
-will continue to be infringed, an injunction 
will issue. It issues for the reason that 
there is good ground to believe that in future 
they -will be infringed. Where a trial at law 
has been had, resulting in a verdict in favor 
of the patentee, and the right to the improve- 
ment patented has been fully established, 
to the satisfaction of the court, and the in- 
fringement of right made clear, such a trial, 
resulting in such a verdict, is sufficient, with- 
out any other proof, to authorize the court 
to grant an injunction to prevent any future 
violation of right. Such a tiial, with such a 
result, affords sufficient proof, that, in fu- 
ture, there will be an infringement, unless 
such infringement is restrained by, injunc- 
tion. It is, under such circumstances, al- 
most a matter of course, that the injunction 
should be allowed. Neilson v. Harford, 
"Webst Pat Cas. 373. Such a trial at law, 
resulting in such a verdict, to the entire sat- 
isfaction of the court, has talien place be- 
tween the parties to this suit. 

In addition to this, to the charge contain- 
ed in the bill, that the defendants will, in 
future, violate, as they have heretofore done, 
the rights secured by the two patents, so 
■ established on the trial in the action at law, 
unless they are restrained by injunction, the 
defendants, (particularly so far as respects 
the patent of the 4th of April, 1854,) have 
given no satisfactory answer. To that charge, 
their answer is, that what they have done 
since the verdict of the jury was* rendered, 
has not been in violation of the plaintiff's 
rights; and that, since that time, they have 
done only what they had a right to do. 
Upon the trial at law, a legal construction 
was put upon the patents. That construc- 
tion was explicit, distinct, and easy to be 
understood. There is no ambiguity about it 
From it, it clearly appears what rights were 
gi-anted by the patents. To meet that 
charge, the defendants should have distinct- 
ly slated that they did not intend, in future, 
to do the specific things which the court de- 
termined they had no right to do. 

The charges contained in the bill, and 
either admitted, not denied, or sustained by 
proof, are, therefore, irrespective of the ques- 
tion, whether or not the defendants have, 
since the 31st of May, 1858, the time when 
the verdict of the jury was rendered, vio- 
lated the rights of the plaintiff, sufficient to 
authorize the court to grant the injunction 
pi-ayed for. There is, therefore, no neces- 
sity to decide that question of fact, on this 
motion. Whenever, in the course of future 
proceedings, it shall become the duty of the 
court to decide that question of fact, and 
the proper proof is adduced to determine it, 
that duty will be promptly performed. To 
determine it correctly, it will be necessary 
for tl'.e court to see the material which the 
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defendants use. A specimen of it has not 
as yet been produced. 

Upon the trial at law, a construction was 
given by the court to both patents. As it 
regards the patent of the 4th of April, 1S54, 
it was held, that the nature and object of it 
was, to pi-eserve the form and shape given 
to the material commonly known as the hard 
compound of vulcanizable caoutchouc or 
gutta-percha, in its green, unvulcanized, and 
plastic state, by heating, .hardening, and cur- 
ing the material, while it is covered by, and 
in contact with, tin-foil, or similar sheets 
of other metals, and while it is subject to 
no other pressure, with nothing but the tin- 
foil, or a similar sheet of other metal, to 
preserve the form and shape given to the 
material, while it is being subjected to the 
heating and* hardening process— to preserve 
entire the form and shape given to the 
stamped or pressed material, in its green 
state, during the process of hardening, by 
means of the covering of the tin-foil, and 
by no other means, by no other pressure. It 
was held, that the patent did not grant to 
the patentee the exclusive right to vulcanize 
the hard compound, whenever it was covered 
by, and in contact with, metallic surfaces. 
The patent of the 20th of December, 1S53, 
shows, on the face of it, that it was com- 
mon to place the material between plates, 
or in moulds, of tin or other metal, so that 
the material would be in close contact with 
the plates, or moulds, of tin or other metal, 
to preserve its form. It was held, also, that 
the patent of April 4th, 1834, did not grant 
the exclusive right to vulcanize the com- 
pound, when the series of sheets were piled 
upon one another, with interposed sheets of 
flexible material, when the pile was confined 
between iron plates. 'It was held, however, 
that the patent did grant the exclusive right 
to the use and application of tin-foil, or its 
equivalents, to the hard compound of india- 
rubber and gutta-percha, during the process 
of vulcanization, in the manner described, 
to preserve and retain, during the process 
of heating and hardening, the forms and 
shapes given to the material before the heat- 
ing process commenced, without any other 
pressure or mould. That is the grant of 
right contained in the patent; and, as the 
jury found, that neither tin-foil, nor any 
other flexible, pliable material or substance, 
performing substantially the same office, (to 
preserve and retain the form and shape,) 
in substantially the same way, had, pre- 
viously to the invention of the patentee, been 
used or applied as a covering to the hard 
compound of india-rubber or gutta-percha, 
substantially in the manner described in the 
ratent, to preserve and retain during the pro- 
cess of heating and hardening, without any 
other pressure, the form and shape given to 
the material to be vulcanized, before the heat- 
ing process commenced, that grant of right 
is a valid grant of right. Therefore, the de- 
fendants" have no right to the use and ap- 
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plication of tin-foil, (or its equivalents,) to 
the liard compound of india-rubber and gut- 
ta-percha, during the process of vulcaniza- 
tion, in the manner described, to preserve 
and retain, during the process of heating and 
hardening, the form and shape given to the 
material, before the heating process- com- 
mences, without any other pressure or 
mould; and to prevent, in future, such use 
and application, an injunction must issue. 
Every mode of operation, the exclusive right 
to which is not granted by this patent, or 
by the patent of December 20th, 1853. the 
defendants have a right to adopt. 

The nature of the invention secured by 
the patent of the 20th of December, 1853, 
consists in producing, by means of oil and 
other fatty substances, smooth and glossy 
surfaces upon the material commonly known 
as the hard compound of vulcanized caout- 
chouc or gutta-percha, or other vuleanizar 
ble gums, which may be manufactured ac- 
cording to the patents granted to Charles 
Goodyear and to Nelson Goodyear; and what 
was granted was, the use of oil, or other 
equivalent substance, applied to the sur- 
face of the prepared gum, and between the 
gum and the plates of metal or the moulds, 
substantially as described in the specifica- 
tion, to produce such surfaces by such 
means. An injunction must issue, to pre- 
vent such use. 

[NOTE, For a motion for an attachment 
against the defendants for contempt in violating 
the injunction granted in this case, see Case No. 
11,282.] 

[For other cases involving these patents, see 
note to Case No. 11,288.] 
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POPPENHUSEN V. NEW YORK GUTTA 
PERCHA COMB CO. 

[4 Blatchf. 253; 2 Fish. Pat. Cas. 80.] i 

Circuit Court, S. D. New York. Jan. 4, 1859. 

Patents — Isfrisgemext — Equivalent. 

Where a defendant in a patent suit was en- 
joined from the application of tin-foil or its 
pquivalents, during the process of vulcanizing 
india-rubber, to preserve the form of the mate- 
rial, and subsequently used for that purpose 
sheets of tin something like roofing tin: Meld, 
that such sheets were not tin-foil or its equiv- 
alent. 

[This was a motion for an attachment 
against the defendants, for contempt, in vio- 
lating the injunction granted in the case of 
Poppenhusen v. New York Gutta Percha 
Comb Co. [Case No. 11,281]. The defend- 
ants had substituted thin sheets of brass 
for the sheets of tin-foil previously us'ed, 
and it was insisted by the complainant 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and by Samuel S. Fisher, Esq., and 
here compiled and reprinted by i>ermission. The 
syllabus and opinion are from 4 Blatchf. 253, 
and the statement is from 2 Fish. Pat. Cas. SO.] I 



[Conrad Poppenhusen] that this was but an 
equivalent for the latter substance.] 2 

C. M. Keller and F. B. Cutting, for com- 
plainant. 

George Gifford and B. W. Stoughton, for 
defendants. 

INGERSOLL, District Judge. In order to 
determine whether this injunction has been 
violated, it is necessary to determine what 
the defendants have been restrained from 
doing. That is determined by a reference 
to the opinion of the court [Case No. 11,281] 
in this suit, on which the injunction was or- 
dered to issue. Previous to that suit, there 
had been an action at law tried, in which 
the court put a construction upon a certain 
patent owned by the plaintiff, and called 
the Meyer patent, and in which the jury 
decided that the defendants had infringed 
upon the rights of the plaintiff secured by 
that patent. The patent is for the use of 
tin-foil and its equivalents, and the vulcan- 
ization of india-rubber and other vulcaniza- 
ble gums. The specification of the pat- 
ent shows that the nature and object of the 
invention of Meyer was, to give desired 
forms and shapes to the material commonly 
known as the hard compound of vulcaniza- 
ble caoutchouc, by heating, hardening and 
curing the material, while it is covered by, 
and in contact with, tin-foil, or similar 
sheets of other metals. In the specification, 
the essential means are pointed out by 
which the patentee obtains this object He 
takes a piece of the prepared compound in 
its green .state, and covers it with tin-foil. 
He then stamps or presses the plastic mate- 
rial into the form desired, stamping or 
pressing at the same time the sheet of tin- 
foil, so that it will completely cover, and be 
in contact with, the gum, and then subjects 
it to the heating process. It was held upon 
that trial at law, that the patent granted to 
the patentee the exclusive right to the use 
and application of tin-foil, or its equiva- 
lents, to the hard compound of india-rabber 
and gutta-percha, during the process of vul- 
canization, in the manner described, to pre- 
serve and retain, during the process of heat- 
ing and hardening, the forms and shapes 
given to the material before the heating pro- 
cess commences, without any other pressure 
or mould. What was used by the defend- 
ants in the infringement complained of, was 
tin-foil, and nothing else; and the jury 
found a verdict for the plaintiff. Subse- 
quently, an injunction was issued, to re- 
strain the defendants from the use and ap- 
plication of tin-foil, or its equivalents, to the 
hard compound of india-rubber and gutta- 
percha, during the process of vulcanization, 
in the manner described, to preserve and re- 
tain, during the process of heating and hard- 
ening, the forms and shapes given to the 
material before the heating process commen- 



2 [From 2 Fish. Pat. Cas. 80.] 
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ces, without any other pressure or mould. 
The iujunction -vvas for nothing else. 

Since the injunction issued, the defend- 
ants have not used or applied tin-foil in the 
process of vulcanization, as ahove described. 
They have, ho-wever, used sheets of hrass 
and sheets of tin, something like roofing tin, 
for that purpose; and it is claimed that the 
sheets so used are an equivalent for tin-foil, 
and therefore equally prohibited to be used 
by the defendants. It is not claimed that 
all plates or sheets of tin or other metal are 
an equivalent for tin-foil. The opinion of 
the court on granting the injunction is 
against any such claim; for the court say 
that it had been common, before the patent 
to Meyer, to place the material between 
plates of tin or other metal, so that the ma- 
terial would be in close contact with the 
plates, to preserve its form. It is admitted, 
that there is a substantial difiEerence be- 
tween such plates or sheets of metal and 
tin-foil. But it is claimed that the sheets 
of brass and tin used by the defendants are 
an equivalent for tin-foil; that they are sub- 
stantially like it; that they perform sub- 
stantially the same office in substantially 
the same way. They are not rigid. They 
are somewhat flexible, but not sufficiently 
flexible to make them an equivalent for tin- 
foil. They cannot be moulded into any de- 
sired shape and form, as tin-foil can. They 
are like rigid, plain plates or sheets fitted 
only for plain surfaces. They cannot be 
said to be tin-foil, or its equivalent; and the 
defendants were restrained only against the 
use of tin-foil or its equivalent. 

The plaintiflE claims that the patent is for 
the use and application, not only of tin-foil, 
but also of all sheets of metal which are not 
rigid. This construction was not put upon 
the patent, either on the trial at law, or on 
the application for the injunction. Such 
construction was not claimed on either of 
those occasions. The defendants were not 
restrained from the use and application of 
tin or other sheets of metal that were not 
rigid, but only from the use and application 
of tin-foil or its equivalent Tin-foil does 
not include all sheets of metal that are not 
rigid. If it is to be claimed that the patent 
is for the use and application of all sheets 
of metal that are not rigid, the defendants 
should, if the patent will bear that construc- 
tion, have an opportunity to show that the 
use and application of such sheets was not 
new when the patent was obtained. As yet, 
no 'such construction has been put on the 
patent To dispose of the motion now before 
the court, the only proper enquiry is— have 
the defendants, since the injunction was 
served upon them, used or applied tin-foil, 
or its equivalents, in the way they were or- 
o dered not to use or apply it? 

From the best consideration I have been 
able to give to the subject, I am not satis- 
tied that the defendants have used either 
tin-foil or its equivalents. Consequently, 
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they have not violated the injunction. The 
motion must, therefore, be denied. 

[For other cases involving this patent see note 
to case No. 11,283.] 



Case No. 11,283. 

POPPENHUSEN V. NEW YORK GUTTA 
PEKCHA COMB CO. 

[2 Fish. Pat Gas. 62.]i 

Circuit Court S. D. New York. May, 1858. 

Patents — CossTRUCTios — Tin Foil Patent — 
Grease Patent — Evidence op Invention — 
Utjlitt — Validity — Infringement Experi- 
ment-Act OP Servant of Corporation — 
Damages. 

1. The "tin foil patent" granted to L. Otto 
P. Meyer, April 4, 1834, purports to grant the 
exclusive right to the use and application of tin 
foil, or its equivalents, to the hard compound 
of India rubber and gutta pfereha, during the 
process of vulcanization, in the manner describ- 
ed, to preserve and retain, during the process 
of heating and hardening, the forms and shapes 
given to the material, before the heating process 
commences, without any other pressure or 
molds. 

2. The "grease patent," granted to L. Otto 
P. Meyer, December 20, 1853, purports to grant 
the use or oil or other equivalent substance ap- 
plied to the surface of the prepared gum and 
between the gum and the plated of metal, or the 
molds substantially as described in the specifica- 
tion. 

3. The patent, when produced in evidence, is 
prima facie evidence that the patentee was the 
inventor; that the thing patented was new and 
useful; and liat in the specification there is con- 
tained a description in such full, clear, and ex- 
act terms as will enable any one skilled in the 
art to which it appertains to put it in practice 
from such description. 

4. It is not whether a man conceived the idea 
that the thing patented could be done; to de- 
prive the patentee of the right which the patent 
grants, he must have put his idea into practice, 

5. The patent is prima faae evidence that it 
is difEerent from any patent previously issued 
to any other irerson, and difEerent from any de- 
scription in the specification of such patent. 

6. If the invention was useful when the pat- 
ent issued, the patent is valid. If it has be- 
come useless since, by the discovery of some 
other method which dispenses with it, that 
would give no right to the defendants to use it 

7. Where experiments are performed as a 
matter of business, when the product of the ex- 
periment is thrown into the market to compete 
with the product of the patentee, although it 
may be called an experiment, it is, nevertheless, 
an infringement of the patent 

8. When one in the employ of a corporation, 
in the business of his employment, does an act 
for their benefit which they adopt approve, and 
take advantage of, they will be deemed to have 
authorized the act and will be as much bound 
by it as if expressly authorized. 

9. The act of violation is proof that the plain- 
tiff is entitled to some damages; and when the 
amount of damages is not proved, the rule is 
that the jury give nominal damages, and, if the 
plaintiff intends to. claim more than nominal 
damages, he, being entitled to recover his actual 



1 [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 
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damages, must satisfy the jury what his actual 
damages are. 

This was an action on the case tried by 
Judge Ingersoll and a Jury, for the alleged 
infringement of two letters patent granted to 
Ii. Otto P. Meyer, one dated December 20, 
1853 [No. 10,339], for "an improvement in 
processes of vulcaniising caoutchouc com- 
pounds," and the other dated April 4, 1854: 
£No. 10,741], for "an improvement in treating 
caoutchouc, and other vulcanizable -^ums," 
both of which had been assigned to plaintiff, 
CConrad Poppenhusen.] The invention de- 
scribed in the first patent consisted in pro- 
ducing, by means of oil or other fatty sub- 
stance, smooth and glossy surfaces upon the 
material commonly known as the hard com- 
pound of vulcanized caoutchouc, or gutta 
percha, or other similar gums, which might be 
manufa.ctured according to the processes de- 
scribed in letters patent, granted to Charles 
Goodyear, June 15, 1844 [No. 3,633], and Nel- 
son Goodyear, May 6, ISol, [No. 8,075]. The 
•claim was as follows: "The producing of 
smooth and glossy surfaces upon the hard 
compounds of caoutchouc and other vulcan- 
izable gums, by means of the use of oil, or 
other equivalent substance, applied to the 
surface of the prepared gum, and between the 
gum and the plates of metal, or the molds." 
The invention described in the second patent 
consisted in covering the surface of what is 
known as the hard compound of caoutchouc 
with tin foil or other equivalent substances 
to preserve the form previously given by em- 
bossing or molding. The contact of the tin 
foil during the curing process having the ef- 
fect to preserve the form and the surface 
without pressure or molds. 

C. M. Keller and F. B. Cutting, for plaintiff. 
George Gifford and E. W. Stoughton, for 
defendants, 

INGERSOLI/, District Judge. The suit, 
gentlemen, is upon two patents; one issued 
in December, 1853, which, 1 believe, is de- 
nominated here as the "Grease Patent;" and 
the other issued in April, 1854, which has 
been denominated the "Tin Foil Patent." 
"They were issued to one Meyer, as the in- 
ventor; and subsequently Mr. Meyer ti-ans- 
ferred all right and title which he had to 
both of them to the plaintiff. So that, from 
the time of the transfer up to the present 
period, the plaintiff has had, and now has, all 
the rights which Meyer, at the time of the 
issue of the patents, had to them. 

It is important, in a case of this kind, where 
you are to determine the rights between par- 
ties, that you should asceitain, in the first 
place, what is in controversy; and, to enable 
you justly to determine this case, there are 
three principal questions which are to be con- 
sidered by you, and which should be kept dis- 
tinct in your minds. And it is necessary 
that you should consider them distmetly 
when you retire to your room to compare 



opinions in regard to the verdict that you 
shall render. 

These three questions, gentlemen, are: 
First, what do these patents purport to grant? 
And having ascertained what these patents 
purport to grant, the next question is: Are 
the rights which the patents purport to grant, 
valid grants of right? And if they are, then, 
in the third place, have these defendants in- 
fringed upon any of the valid grants of rights 
which the patents have confeiTed? And if 
they have, then it will follow as a necessary 
consequence, that the plaintifE is entitled to 
recover some damages. 

I will, in the first place, turn your atten- 
tion, gentlemen, to the patent known as the 
"Tin Foil Patent" It is the duty of the coui-t 
to determine what the patent purports to 
grant The patent of April 4, 1854, pui-ports 
to be for a new and useful improvement in 
the manufacture of caoutchouc and other 
vulcanizable gums. As gutta percha is a 
vulcanizable gum, the patent comprehends 
that as well as India rubber. The patent 
does not purport to grant the exclusive right 
to vulcanize the hai-d compound, in contact 
with metallic surfaces; or to vulcanize this 
compound when the series of sheets are piled 
upon one another with interposed sheets of 
flexible material, when the pile is confined 
between iron plates; or generally to give 
form or shape to such compound by pressure; 
or to preserve, during the process of vulcani- 
zation, the form previously imparted by 
pressure to the hai-d compound. 

The nature and object of this patent was to 
give desired forms and shapes to the material 
commonly known as the hard compound of vul- 
canizable caoutchouc, or gutta percha (which 
material may be manufactured according to 
the process described in the letters patent 
granted to Charles Goodyear, of the date of 
June 15, 1844; and to Nelson Goodyear, of 
the date of May 6, 1851), by heating, harden- 
ing, and curing the material while it is cov- 
ered by, and in contact with, the tin foil, or 
similar sheets of other metals. The nature 
and object of the invention was to give de- 
sired form and shape to such vulcanized 
hard compound, while it was so covered and 
in such contact. The patentee, in his speci- 
fication to his patent, specifies and sets forth 
the essential means by which this object is 
accomplished. 

He takes a sheet mass, or piece of the pre- 
pared compound, in its green, unvulcanized, 
and plastic state; he covei-s it with tin ^foil. 
which he prefers to any other metal; he then 
stamps or presses the plastic material into 
the shape or form desired, stamping or press- 
ing at the same time the sheet of tin foil so 
that it shall completely cover and be in con- 
tact with the gum, which can be easily done 
on account of the thinness and flexibility of «> 
the metal- This is all that is done prepara- 
tory to the heating process. 

The material thus formed, thus shaped, thus 
covered with the tin foil— with nothing but 
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the tin foil— to preserve the form and shape, 
he then subjects to the heating process with- 
out further care or preparation. Upon the 
completion of the heating process, Tvlien the 
hard compound is completely vulcanized, the 
form and shape given to the stamped or 
pressed material before it "was subjected to 
the lieating process, is preserved entire, by 
reason of the covering of the tin foil, and by 
no other means; and the surface of the ma- 
terial, which has been in contact with the 
flexible metal, is smooth as the surface of the 
metal. The contact of the tin foil with the 
material to be cured has the effect, during the 
curing process, to preserve the form and 
shape of the material, in the form and sbape 
which it was in before being submitted to 
the heating process, without any other pres- 
sure, and without molds. By means of the 
tin foil, or other equivalent, so used and ap- 
plied, and by no other means, this desired 
and, 'as tlie plaintiff claims, useful effect or 
result is produced. 

And the patent pm-ports to grant to the pat- 
entee the exclusive right to the use and ap- 
plication of tin foil, or its equivalents, to the 
hard compound of India rubber and gutta 
percha dm-ing the process of vulcanization, in 
the manner described, to preserve and retain, 
during the process of heating and hardening, 
the forms and shapes given to the material, 
before the heating process commences, with- 
out any other pressure or molds. 

This, gentlemen, is the whole that the pat- 
ent purports to grant It purports to grant 
nothing else; it purports to grant the whole 
of this. And that you may understand it 
more perfectly, I will repeat what I have al- 
ready said: The patent purports to grant to 
the patentee the exclusive right to the use 
and application of tin foil or its equivalents, 
to the hard compound of India rubber and 
gutta percha during the process of vulcaniza- 
tion, in the manner described, to preserve and 
retain, during the process of heating and 
hardening, the forms and shapes given to the 
material, before the heating process com- 
mences, without any other pressure or molds. 
This is what is patented; and this construc- 
tion of the patent must govern you in con- 
sidering the case. This is the grant of right, 
which the patent purports to make. And 
this gi-ant of right, which the patent purports 
to make, is a valid grant of right, giving to 
the patentee as good title to it as you have to 
any property which you may own, and en- 
titled to equal protection, provided, at the 
time of the application, the patentee was: 
In the first place, the inventor of the thing 
patented. In the second place, that the tbing 
patented was new. In the third place, that 
it was useful. And provided, further, in the 
fourth place, that the invention or thing pat- 
ented in the specification, is described in such 
full, clear, and exact terms as will enable any 
one skilled in the art to which it appertains, 
to put it in practice from the description in 
the specification contained. 
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And the law is, that the patent, when pro- 
duced in evidence, is prima facie evidence 
that the patentee was the inventor; that the 
thing patented was new and useful; and that 
in the specification, there is contained a de- 
scription in such full, clear, and exact tenns 
as will enable any one skilled in the art to 
which it appertains, to put it in practice 
from the description contained in the specifi- 
cation. Which prima facie evidence must 
control you in your determination, unless 
such prima facie evidence is rebutted by 
countervailing evidence introduced during 
the progress of the trial. 

The question, then, gentiemen, to be sub- 
mitted to you is: Has this prima facie evi- 
dence been rebutted by sufficient counter- 
vailing evidence introduced in the case? If 
it bas not been, then it will follow that tbe 
grant of right in the patent contained, is a 
valid grant of right. 

Was, then, the thing patented, new? The 
counsel on the part of the defense have re- 
lied upon evidence which they bave intro- 
duced to you to prove that it was not new; 
that it was patented by a French patent, and 
described in the specification to that patent, 
which has been read from a French publica- 
tion; that it was patented to either one or 
both of the Hancocks, and described in tbe 
specification to the patent of Goodyear; and 
that it is the same as the mode adopted in 
the manufacture of gaskets. 

If, before tbe invention of the patentee 
(provided the thing patented was his inven- 
tion), tin foil or any other flexible, pliable 
material or substance, performing substan- 
tially the same office, which office is to pre- 
sei-ve and retain the forms and shapes, in 
substantially the same way, was. either by 
the French patent or by either of the Han- 
cock patents, or by any mode described in 
either of the specifications, or by the mode 
of making gaskets, used and applied as a 
covering to the hai'd compound of India rub- 
ber or gutta percha, substantially in the 
manner described in the patent of Meyer, to 
preserve and retain, during the process of 
heathig and hardening, without any otber 
pressure, the forms and shapes given to tbe 
material to be vulcanized, before the beat- 
ing process commenced, then the invention of 
the patentee was not new, and the grant of 
right which the patent purported to make 
was inoperative, and conveyed no valid right 
to the patentee. 

But although, gentiemen, tin foil or other 
material may have been used in some way, in 
some one of these patents, if it was not, or if 
any other flexible or pliable material, substan- 
tially performing tbe same office in substan- 
tially the same way, was not used to pre- 
serve and retain, during the process of heat- 
ing and hardening, without any other pres- 
sure, the forms and shapes given to the ma- 
terial to be vulcanized, before the heating 
process commenced, then there is nothing in 
any of these claimed inventions, or patents. 
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that would make the patent to Meyer inop- 
erative, or would deprive Mm of the right 
which the patent purports to grant. 

Or if, gentlemen, before the invention of 
Meyer, either Goodyear, or any one else at 
Rosbury, did invent the same thing, and put 
the same in practice— I lay emphasis on that 
—put the same in practice— in such an event 
the right granted to Meyer was void. It is 
not whether a man conceived the idea that 
it could be done. To deprive the patentee of 
the right which the patent grants, he must 
have put his idea in practice. And it is 
claimed on the part of the plaintife, that no 
one has been proved to you to have had any 
idea of this kind, of giving this form and 
shape to the material to be vulcanized, with- 
out any other pressure than that applied by 
the tin foil, or other equivalent substance; 
and not only that, but, if there was any such 
idea, it was never put in practice by any one 
else. 

And in relation to this patent to Goodyear, 
of April 4, 1854, which was issued at the 
same time as the patent to Meyer, the pat- 
ent issued to Meyer is prima facie evidence 
that it was different from that issued to 
Goodyear, and different from any description 
which Goodyear gave in his specification. 

The next question, gentlemen, is: Was it 
useful? And I do not think this will occupy 
much of your time. It dispenses, among 
other things, with the molds or plates; and 
it is claimed that it preserves the forms bet- 
ter than in the old molds. And, gentlemen, 
there is one species of evidence that must 
have struck you, and that, when it is in- 
troduced, always goes, to my mind, to con- 
vince me very strongly, that it is useful, and 
that is. the use by the defendants; for the 
answer is: If it is not useful, why did they 
use it? Men are not apt, gentlemen, to use 
useless things when they are endeavoring 
to make a profit. But I submit the question 
to you, whether it is useful. 

Mr. Stoughton: We have not suggested 
that the use of tin foil is not useful; it is 
the grease we say that is not useful. 

Court: Then, gentlemen, it is not claimed 
that this invention, such as I have described 
to you, is not useful. 

The next question is: "Was the patentee 
the inventor? He must have been the in- 
ventor to give him the right which the pat- 
ent purports to grant The patent is prima 
facie evidence that he was the inventor. 
But it is said, in addition to what I have al- 
i-eady stated, that if the invention was not 
fully described in some of the publications 
or patents I have referred to, to wit, the 
French patent, and the patent to the Han- 
cocks, there was so much described, so near- 
ly allied to this, that it required no invention 
to produce this, and that there was nothing 
to contrive; and it is said that after what 
was done by the Hancocks, it required no 
genius, no effort, to come to the conclusion 
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that this could be done which the patent pur- 
ports to grant to Meyer. 

As I have already said, the patent is prima 
facie evidence that the patentee was the in- 
ventor; and the defendants, to remove that 
prima facie evidence, must satisfy you that 
it required no invention. An expert has been 
introduced to you to say that, in his opinion, 
it did not Another one says that in his judg- 
ment, it did. But after all, you, gentlemen, 
are the best judges to determine whether it 
required invention— whether it required any 
contrivance; and if, in your opinion, it re- 
quired invention, and he is the inventor, then 
the patent can not be successfully attacked 
on that ground. 

The next question is: Was it sufficiently 
described so that any one skilled in the art 
could understand it? The patent, as I said 
before, is prima facie , evidence that it was. 
Mr. Edward S. Renwick says that, from look- 
ing at the patent, he does not think he could 
determine what was to be done. The rule is, 
gentlemen, that one skilled in the art shall be 
able to determine; but it appears that Mr. 
Renwick was not skilled in the art It seems 
to me that the gi*eat difficulty in Mr. Ren- 
wick's mind, in determining this was, that he 
did not understand what was granted. Be- 
cause, when you understand what was grant- 
ed, you can understand vei-y well whether the 
description in this specification is sufficient to 
enable any one skilled in the art to brin.'r 
about that which is granted. As I have al- 
ready told you, that which was granted was 
the use of tin foil and its equivalents to pre- 
serve the form and shape of the compound 
without any other pressure. The doubt on 
Mr. Reuwick's mind was, whether it was to 
be used with plates or molds. But the rule of 
law is, that this patent grants that which I 
have stated to you. And then, gentlemen, the 
question is: Would there be any doubt in 
the mind of any man that when the law is 
that the patent grants to the patentee the use 
and application of tin foil and its equivalents 
to the hard compound of India rubber or gutta 
percha, dm-ing the process o* vulcanization, in 
the manner described, to preserve and retain 
dm'ing the process of heating and hardening 
the forms and shapes given to the material, 
before the heating process commences, with- 
out any other pressure or molds? Whether 
any one would not understand when the pat- 
entee {that being the patent) tells them that 
he covers it with tin foil, then "stamps or 
presses the plastic material into the shape or 
form desired, stamping or pressing at the 
same time the sheet of tin foil so that it shall 
completely cover and be in contact with the 
gum, which is easily done because of the 
thinness and flexibility of the metal," and 
that he then subjects to the heating process 
that which is thus prepared? Whether, when 
it is thus specified, and you understand wliat 
was granted, not only men skilled in the art 
but men of ordinary intelligence, would not 
understand what was to be done? And if 
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tbey undei-stand -what was to be done, then 
the patent can not be attacked on this ground. 
The next question is: Have the defendants 
infringed? They use plates covered with tin 
foil, to preserve the shapes and forms, not 
only of the plain material, but of that which 
has sometimes been denominated as the quill- 
back, molded in that way. And you can read- 
ily determine from the evidence, taking what 
I have told you was the grant of right, wheth- 
er there has been an infringement or not So 
much, gentlemen, for the tin foil patent. 

I will now say a few words on what is 
called the "Grease Patent" What does that 
patent purport to grant? It is simple, gentle- 
men; you will have it before you; and it 
purports to grant to Sleyer the use of oil, or 
other equivalent substance, applied to the sur- 
face of the prepared gum, and between the 
gum and the plates of metal, or the molds, 
substantially as described in the specification 
to that patent. That is what it purports to 
grant 

Was it new? Why, it is said, gentlemen, 
that it has been described in one of the Han- 
cock patents. If it has been described there, 
or in the French patent, substantially as he 
describes it in his specification, then the pat- 
ent is- not valid. But if it has not been de- 
scribed substantially so that any one could 
understand it as he has described it then it 
is not to be attacked on this ground. 

Was it useful? It is not claimed that it 
was not useful, so far as India rubber is con- 
cerned. But it is said, that so far as respects 
^utta percha, it was useless. And, as the de- 
fendants have used nothing but gutta percha, 
if it was useless, as to gutta percha, although 
it might be useful as to India rubber, the 
plaintiff would not have suffered any injury 
from the use, because, if useless, it is not good 
as to gutta percha. 

The question, then, is submitted to you, gen- 
tlemen, whether it is useless as to gutta per- 
cha— whether it was, at the time the patent 
was granted, useless? And the degree of use 
is not a matter of consideration. If it was 
useful at the time, the patent was a valid one. 
If it has become useless since, by the discov- 
ery of some other method which dispenses 
Avith it, why, that would give no right to the 
defendants to use it But if it is useless, as 
applied to gutta percha, then the defendants 
can not be made liable for using it the short 
time they did use it. If this was new and 
useful, as to gutta percha, and the patentee 
was the inventor, and it has been sufficiently 
described hi this specification: in such an 
event the grant of right contained in it was 
SI valid grant of right 

The next question, gentlemen, is: Has there 
been a violation or infringement? It is said, 
gentlemen, that there has not been, for the 
reason that whatever use was made of it was 
an experimental use— a use merely for experi- 
ment and not with a view to profit; and 
when there has been no profit and no sale, it 
will not make a party liable, because the pat- 
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entee would not be injured by it. But where, 
gentlemen, it is done as a matter of business, 
where the product of that experiment has 
been thrown into the market, to compete with 
the products of the plaintiff, although he may 
call it an experiment yet if it is a matter 
of business, and thrown into the market for 
the purpose of bemg sold, and is sold with his 
other products, why, that will be such a use 
as will make the party liable. But it is said 
that it was used by some one in the estab- 
lishment without the authority of the defend- 
ants. The defendants are a corporation, as 
I understand it. I judge them to be a corpo- 
ration from the name given them. A corpo- 
ration can act only by their agents. It can act 
only by those who are in their employ. And 
when one in the employ of a corporation, in 
the business of his employment does an act 
for their benefit, and which they adopt and 
approve, and take advantage of, they wiU be 
deemed to have authorized the act and wUl 
be as much bound by it as though expressly 
authorized. You are here to determine, gen- 
tlemen, whether these articles, manufactured 
by their agent he being in the employment 
of the corporation, whether he did it in the 
business or employment of the corporation, 
whether it was for their benefit; and if they 
adopted and approved of it by selling it in 
the mai'ket, and thereby took advantage of it, 
they will be deemed to have authorized the 
act and will be bound by it 

This is all I deem it neeessaiy to say to you 
in reference to this case, except a word in 
reference to damages. When a patent has 
been violated, it necessai-ily foUows, that the 
plaintiff is entitled to some damages. The 
act of violation is proof that he is entitled to 
some damages: and when the amount of 
damages is not proved, the rule is, that the 
juiT give nominal damages; and if the plain- 
tiff intends to claim more than nominal dam- 
ages, he, being entitled to recover his actual 
damages, must satisfy the juiy what his ac- 
tual damages are. 

Evidence has been introduced to you, gen- 
tlemen, by which the plaintiff claims that he 
has been damnified to a certain amount You 
will look at this if you come to the question 
of damages, and determine what the actual 
damages are. Actual damage is the amount 
to be rendered in favor of the plaintiff. I do 
not go much into this subject, gentlemen, for, 
from what I see of the case, I do not think 
that it is of as much consequence as to detei-- 
mme the question of right. To be sm-e, the 
plaintiff wishes the damages which he has 
sustained; but the great point is, has he a 
right to these patents? That is the importaht 
question for you to determine. The question 
of damages is of secondary importance, as 1 
view it. 

You will now take the case, gentlemen, and 
dispose of it as you think the evidence war- 
rants. 



The jury found a verdict for the plaintiff, as- 
sessing damages on the letters pateat bearing 
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date December 20, 1853, at six cents; and upon 
tlie letters patent, bearing date April 4, 1854, 

ll^or reports of bills in equity, founded upon 
these patents, see Gases Nos. 11,281, 11,282, 
11,279, and 11,280.] ' > > , 

[NOTE. Very soon after the trial of this case 
the plaintiff filed his bill in equity against the 
defendants, charging violations of the plaintiff's 
patent rights, occurring since this trial. The 
case was first heard upon motion for a prelim- 
inary injunction, which was granted. Case No. 

11.281. In a few months thereafter the plaintiff 
moved for an attachment for violation of this 
injunction. The attachment was refused. Id. 

11.282. The plaintiff also filed a bill against 
Usear Falke, Edward Simon, and others, em- 
ployes of the New York Gutta Percha & India 
Rubber Vulcanite Company, alleging infringe- 
ment of his patent of December 20, 1853, known 
as the "Grease Patent," and of his patent of 
April 4, 1854, known as the "Tin Foil Patent." 
reissued August 16, 1859. The case was first 
Jieard upon motion for provisional injunction, 
allowed upon the "grease patent," but denied as 
to the reissued "tin foil patent." Id. 11,279. 
Upon final hearing perpetual injunctions were 
granted upon both patents. Id. 11,280.] 
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The PORPOISE. 

[2 Curt. 307.] 1 

Circuit Court, D. Massachusetts. May Term 
1S55. 

Slave Tbake— Forfeiture— Act of Mat 10, ISOO 
— Vessei, Employed as Tekdeb to Slaveks. 

-A-l--FS?*^^ *^^ ^^^ ^^ May 10, 1800 (2 Stat. 
tO), If the master has knowledge that two slaves 
have been brought on board his vessel bv the su- 
percargo, on the coast of Africa, for the pur- 
pose of being transported to Brazil, and they 
are so transported, the vessel is forfeited. 
[Cited in The John Perkins, Case No. 7,360.] 

2. Semble, such transportation works a for- 
feiture, though the master did not kno^ or be- 
lieve these persons to be slaves. 

3. If a vessel be employed as a tender to 
slavers, which obtain and carry cargoes of slaves 
irom Africa to Brazil, it is employed in the 
transportation of slaves, within the meaning of 
this act, though no slaves were taken on board 
the tender. 

[Appeal from the district court of the Unit- 
ed States for the district of Massachusetts.] 
In admiralty. 

Mr. Hallett, Dist. Atty., for the United 
States. 
Mr. Lunt, contra. 

CURTIS, Circuit Justice. This is an ap- 
peal from the district court, on a libel of in- 
formation against the brig Porpoise, Rich- 
ardson, claimant The libel is founded on 
the first section of the act of Jlay 10, 1800 
(2 Stat 70), which provides, "that it shall 
be unlawful for any citizen of the United 
States, or other person residing within the 
United States, directly or indirectly to hold 
or have any right or property in any vessel 
employed or made use of in the transportation 

1 [Reported by Hon. B. R. Curtis, Circuit Jus- 
tice.] 
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or carrying of slaves from one foreign coun- 
try or place to another, and any right or prop- 
erty belonging as aforesaid, shall be forfeited, 
and may be libelled and condemned for the 
use of the person who shall sue for the same." 
It appears in evidence that the Porpoise, 
being owned hy the claimant a resident 
citizen of the state of Maine, arrived at Rio 
de Janeiro, in June, 1843, under the com- 
mand of Cyrus Libby, also a citizen of the 
state of Maine, the owner being on board. 
On the fourteenth day of June, 1843, the 
brig was chartered by the master, to Manuel 
Pinto de Fonseca, a resident of Rio, by a 
written charter-partj-, for one yeai-, or until 
the termination of any voyage in which she 
might be engaged at the end of the year-. 
The master was to victual and man the ves- 
sel. The charterer had the right to put ou 
board any lawful merchandise, and any free 
persons as passengers, and to send the ves- 
sel to any port, the voyage being lawful. 
Under this charter-party the brig made three 
voyages from Rio to the coast of Africa. 
The first was to St Thomas, in the Gulf of 
Guinea; the second was to Cabindka Bay 
and the Congo river on the west coast; the 
third was tO' different points on the east 
coast. On her return from the last-men- 
tioned voyage, in January, 1845, the brig 
was seized by the commander of the Raritan, 
a public armed vessel of the United States,, 
and in July, 1845, the libel in this case was 
filed. The suit remained in tlie district court 
until December, 1848, when it was brought 
to this court by appeal from a decree dis- 
missing the libel, said to have been made 
without a -formal hearing, and here it has 
remained, until this term of the court with- 
out any action of the court tliereon being 
invoked by either party, save that at the 
last term, the district-attorney endeavored 
to obtain a hearing, but the case was con- 
tinued by order of the court on cause shown. 
The cause of this great delay is said to have 
been that some deposition had been mislaid 
by Mr. Rantoul, while district-attorney, and 
only recently found. I have thought it prop- 
er to advert to this extraordinary delay,, 
which is so much out of the usual course 
of the court, for the purpose of saying that 
it is in no degree attributable to the court,, 
while held by my predecessor, or by myself,, 
and not to declare that any blame is j'ustly 
to be attributed to any law-officer of the gov- 
ernment who has formerly been charged 
with this prosecution; a matter, as to which 
the court is not informed. 

It is proved to my entire satisfaction, by 
direct and positive evidence, which is in 
accordance with many circumstances, that 
one Paulo, a Brazilian, in the employment 
of Fonseca, and who sailed in the brig, from 
Rio, on her last voyage, as supercargo, pur- 
chased, at two of the Portuguese settlements 
on the east coast of Africa, among many 
other slaves, two boys, named by him, or 
some former master Pedro, and Guillaume. 
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These boys had been reduced to slavery by 
being made captives in -war, and they -were 
sold by their owners to Paulo. They were 
brought in the brig to Rio; and on the pass- 
age waited on Paulo and performed some 
other services about the table at which the 
passengers took their meals. If these boys 
■were slaves and were actually ti-ansported 
from Africa to Brazil, then this brig was 
made use of by her supercargo in the trans- 
portation of slaves from one foreign country 
to another, and the case is brought directly 
within the terms of the act of congress. But 
it is insisted by the claimant, that though 
purchased by Paulo as slaves, they were 
emancipated before they came on board, and 
Captain Libby's deposition and the papers 
produced by him are relied on to support 
this allegation. The substance of Captain 
Libby's statement in regard to Pedro is, that 
when the supercargo brought him on board 
lie told him he was free, and tliat he, Libby, 
could go to the governor of the place and 
get his free papers and passports; that he 
did go, and received from the governor the 
papers which he produces. These purport 
to be a notarial certificate declaring that one 
Avelino Xavier de Minares, had emancipated 
his slave Peter, of the Landine nation, in 
consideration of the good services he had 
rendered him; and also a petition by Peter 
de Souya, a free black, a native of Lou- 
renya Margues, of the nation of Landine, de- 
claring that he wishes to make a voyage 
to Rio, for his interest, in the Porpoise, and 
an answer of the governor that he is per- 
mitted to do so. In respect to these papers, 
it must be observed, that there is nothing 
tending to prove that the pei-son, named in 
the notarial certificate as emancipated, was 
the same Pedro brought to Rio; and there 
is not a little proof that he was not the 
same. Paulo brought him and held him as 
a slave; and there is no pretence that he 
emancipated him. The person named in the 
certificate, as the owner, is Avelino Xavier 
de ilinares. If, therefore^ this Pedro, who 
came to Rio in^he Porpoise, was emanci- 
pated as shown by this certificate, by De 
:Minares, how came he to be sold to Paulo 
as a slave, and to be held by him as such 
until brought on board the vessel? Pedro 
himself has been examined, and seems to 
be a reliable witness. He testifies he was 
Paulo's slave, never emancipated, and brought 
away from Africa hi the Porpoise against his 
will. In substance, the same facts are proved 
concerning the other boy, Guillaume. I am 
not satisfied that the allegation that they had 
been made free by emancipation, is made out 
in proof. 

But it is urged that Captain Libby had rea- 
son to believe, and did believe, they were free 
persons; and that the vessel cannot be con- 
demaed, if the master, by mistake, transported 
slaves, believing them to be freemen. I am 
not called on to decide whether a cause of for- 
feitm-e can be made out, under this act of con- 



(Case No. 11,284) PORPOISli 

gress, if it should be proved there was no in- 
tentional concurrence, by an owner, or master, 
in the illegal employm.ent of the vessel. It is 
by no means clear that the act requires such, 
concurrence. There are many cases in which 
the vessel is treated as the ofeending thmg, 
and is forfeited, wholly irrespective of the gmlt 
of the owners, or the master. The Malek Ad- 
hel, 2 How. [43 U. S.] 233. The terms of the 
act do not require the transportation of slaves= 
should be with the knowledge or consent of the 
master; any more than with the knowledge 
or consent of the supercargo. And therefore, 
if it were needful to decide Uie question, I 
should hesitate to impose on the government, 
the burden of proving the consent of the mas- 
ter, or to extend to the claimant, an exemp- 
tion, upon the ground of mistake by the mas- 
ter, which is not provided for in the act. But 
I am convinced that Captain Libby is afEected 
with notice of the actual condition of these- 
boys. In the first place, as will be more fully 
stated presently, the Porpoise was, in fact, for 
months previous to the time when the boys- 
came on board, acting as a tender to slave ves- 
sels, belonging to, or in the employment of" 
Fonseca, the charterer of the Porpoise. Her 
supercargo, who brought these boys on board, 
was the agent of Fonseca, to purchase cargoes- 
of slaves for their slava's; and did so purchase 
and ship them, with the knowledge of Captain 
Libby. How lie could have supposed Paulo, 
this slave-trader, came into possession of these- 
two negro boys except by buying them as 
slaves, and for what lawful purpose, or by 
what authority he could have thought they 
were to be transported from their native coun- 
tiy to Brazil, he does not. explain in his depo- 
sition, and certainly it is not easy to conjec- 
ture. He says he went to the governor and 
obtained Pedro's passport. This passport pm-- 
ports to be granted, upon a petition hi writiug^ 
by Pedro de Souya, declaring his desire to 
make the voyage for the benefit of his interest. 
Who presented that petition? Pedro swears- 
he was brought away against his will. There- 
is no reason to suppose he petitioned, or au- 
thorized any one to do so. Did Captain Libby 
present it? He says he went to the govern- 
ment and got the passport. Bid he take the 
preliminary step to get it? If so, by what au- 
thority? He gives no account of this. Nor 
does he pretend that when these negro boys 
were brought on board by the slave-dealer, 
who had just sent to sea two cargoes of slaves, 
he made any inquiries of either of them wheth- 
er they had come on board of their own free- 
will, or desired to go to Brazil under the pro- 
tection of Paulo. It is proved also, that on at 
least two occasions, when aoiisers were ini 
sight, the boys were concealed; and that on- 
one of these occasions, the captain interposed 
to cause one of them to go below into the run, 
I am not convinced that Captain Libby be- 
lieved these boys were free on the coast, audi 
would remain so when landed in Brazil, in the 
custodj' of a man known to him as a slave- 
trader. But I think this case may, and should,. 
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lie rested on another gi'ound. It was held by- 
Mr. Justice Story in The Alexander [Case No. 
165], that the actual transportation of slaves 
"Was not necessary to induce a forfeiture imder 
this act; it being sufficient that the vessel was 
•employed in the business of ti"ansporting 
slaves. A similar decision was made under the 
second section of the act, by the supreme court, 
in U. S. V. Morris, 14 Pet. [39 U. S.J 4C-1. Un- 
der this constmction of the act. the question 
IS, whether this vessel, even if no slaves were 
actually carried by her, was not engaged in 
the business of transporting slaves between 
Africa and Brazil. 

Without undertaliing to detail the evidence 
•or to give a history of all the movements of 
this vessel, or of the course of these criminal 
enterprises, it may be said, that about the pe- 
riod in question, the slave-trade was carried 
on by residents of Brazil, by mailing contracts 
to purchase American vessels, deliverable on 
tne coast of Africa at some designated point, 
where it was expected a cargo of slaves would 
l)e ready to be placed on board. The Amer- 
ican vessel, commanded by a citizen of the 
United States, and manned in part at least by 
•our citizens, and registered as a vessel of the 
United States, sailed under our flag to the 
<;oast of Africa; and when the time arrived 
for the cargo of slaves to be put on board, the 
American master and crew left the vessel, took 
away the American papers, she was delivered 
to a Brazilian commander and crew, and with 
•or without papers, took her departure from the 
coast. It is quite apparent, that to the success- 
ful conduct of such voyages, some other vessel 
or vessels besides those sent over to bring back 
the slaves, were, if not absolutely necessary, 
undoubtedly useful and desirable. They were 
needed to carry to the coast, the merchandise 
to be used to purchase the slaves,— to transport 
the agent of the slave merchant who was to 
sell on the coast this merchandise, and with it, 
■or its proceeds, buy the slaves; and also to 
receive on board, as passengers, the American 
masters and crews who navigated the slave- 
ships to Africa, and there left them, when the 
■cargoes of slaves were brought on board. Now 
it clearly appeal's that this brig served this puj*- 
pose throughout her last voyage. There was 
•canied in her to the east coast of Africa a car- 
go of merchandise, intended to be used to buy 
slaves, to be transported to Brazil. This car- 
go was used for this purpose. Paulo, the su- 
percargo, had, under the charter-party, the 
power to order the vessel to go to and remain 
at any port, to suit the pui-poses of this traffic. 
■He actually exercised this power; and two 
cargoes of slaves were bought by him, with 
the cargo of this vessel or its proceeds, and 
shipped in full view of the master of the Por- 
Iioise. The American master and crew of one of 
these vessels were received on board the Por- 
poise, when the cargo of slaves was carried on 
Tjoard the slaver; and the American master of 
the slaver went from the slaver to the Por- 
poise, and from the Porpoise to the slaver, car- 
xyuig his ship's papers, and the flag of the 



United States, as the fear of the cruiser of one 
nation or another might seem to render expe- 
dient. The Porpoise also aided one of these 
slavers, going in company with her into a 
barred harbor on the coast, to get over the bar, 
by relieving her of part of her cargo; and 
there is evidence tending to show that Paulo, 
the supercargo of the Porpoise, who controlled 
her movements, actually gave orders for the 
mauauvring of one of these slave vessels, while 
on the deck of the Porpoise; and that the two 
went to sea in company, after the slaves were 
shipped, the Porpoise manoeuvring so as to at- 
tract the attention of any cruiser which might 
be in the neighborhood. It is also proved that 
the com-se of this voyage and its purposes and 
objects, were substantially the same as of the 
next preceding voyage; though there was not 
then such open and active participation in the 
trade. The master of the Porpoise, and prob- 
ably others interested in her movements, seem 
to have acted on the belief, that so long as 
they did not have slaves on board the vessel, 
the vessel was not made use of in the tiuns- 
portation of slaves. I think otherwise. In 
my opinion Ponseea, the Brazilian <=!lave-trader, 
who chartered this vessel, made use of her in 
the business of transporting slaves from Africa 
to Brazil, where he employed her as a tender 
to his slave-ships, to accompany them from 
port to port; to aid them in then" navigation, 
or in eluding cniisers; to deliver cargo to buy 
their slaves; to carry his agent who had tlie 
genei-al conduct of the business; to receive on 
board the officers and crews of the slavers, 
when their ownership was changed; and thus 
to take an active, needful, and open part in 
the general conduct of these enterprises. And 
if I were satisfied this vessel had never had a 
slave on her deck, I should stiU be of opinion 
that she had been engaged in the business of 
transporting slaves, as much as i£ she had 
been captured with a slave deck, extra ■water 
casks, provisions and irons, before a slave had 
been brought on board, as in the cases of The 
Alexander [supra], and U. S. v. Morris, 14 Pet. 
[39 U. S.] 464, already referred to. 

Let a decree be entered r^ersing the deci-ee 
of the disti'ict court, and pronouncing for the 
forfeiture. 

After the proceeds of the vessel had been 
paid into the registry, a question was made 
whether they should be disti-ibuted by a de- 
cree of the court, or be paid into the treasury 
of the United States, to be distributed under 
the direction of the secretary of the navy, as 
in case of prize money, as is required by the 
act of March 3, 1849, § 8 (9 Stat. 378). 

This question having been briefly argued by 
HaUett, district-attorney, the following opin- 
ion was given. 

CURTIS, Cu-euit Justice. The question is 
raised whether the proceeds of the sale of this 
vessel are to be distributed by an order of this 
court, among those entitled thereto, or paid 
into the treasury of the United States to be 
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distributed under tlie direction of the secretary 
of the navy. The act of :March 3, 1819, § 1 
(3 Stat. 532), provides that the proceeds of ves- 
sels seized by public vessels of the United 
States, and condemned for the violation of any 
law prohibiting the slave-trade, shall be equal- 
ly divided betvpeen the United States and the 
officers and men making the seizure; "and the 
same shall be distributed in like manner as 
is provided by law for the distribution of prizes 
taken from an enemy." The sixth section of 
the act of April 23, 1800 (2 Stat. 52), enacted, 
"that the prize money belonging to the officers 
and men shall be distributed in the following 
manner." Then follows a specification of the 
share or proportion to be assigned to each of- 
ficer and man. The act of 1819, referred to 
this, then existing law, concerning the distribu- 
tion of prizes simply for a rule of distribution. 
Its purpose was, to ascertain the share or pro- 
portion which should be assigned to each offi- 
cer and man. It had no reference to the mode 
of making sales of the vessel seized, nor to the 
custody of the proceeds, nor to the authority 
under whose direction the distribution should 
be made. These things are otherwise pro- 
vided for by law. The vessel having been 
seized is required to be brought within the 
United States, and there proceeded against by 
a libel of infoi-mation in the proper district 
court This being done, the marshal, under a 
warrant from the court takes possession, and 
if no claimant takes the vessel on bail, and a 
condemnation follows, the court orders the ves- 
sel to be sold. This order the marshal exe- 
cutes, acting under a warrant from the court, 
and he pays the proceeds into the registry. 
If the vessel be bailed, the stipulation is m 
plate of the property, and after a condemna- 
tion the court compels the claimant or his sure- 
ties to pay into the registry of the court the 
amount at which the vessel was valued, with 
or without interest according to circumstances. 
This is the settled and uniform course of pro- 
ceeding, and there is no sufficient reason to 
suppose congress intended 'to change it, or did 
interfere with it by the eightti section of the 
act of March 3, 1849 (9 Stat. 378). The pur- 
pose of that section was to repeal the then ex- 
isting laws concerning prize agents, and to 
have the marshal make all sales of prize prop- 
erty, and deposit the proceeds in the treasm-y 
of the United States, where that part of the 
proceeds to which the officers and men should 
be entitled, was to be distributed under the 
direction of the secretary of the navy. In oth- 
er words this law does relate, exclusively, to 
the mode of making sales of prize property, 
the custody of the proceeds, and the authority 
tmder which distribution should be made. It 
has no reference to what the act of 1800 calls, 
and the act of 1819 refers to, as "the manner" 
of the distribution; that is, the shares or pro- 
portions in which the proceeds are to be dis- 
tributed. If therefore the act of 1819, which 
adopts the manner of distribution of prizes, 
we.e construed to refer not only to the then 
existing laws on that subject, but. to all laws 
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which might from time to time be passed, con- 
cerning the manner of distribution of prizes, a 
construction not consistent with its language, 
I should still be of opinion that the law of 1849 
has no effect on this case, for it has made no 
change in that manner of distribution which is 
adopted by the act of 1819. 



PORTAGE COUNTY (PREBLE v.). See 
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Case ITo. 11,285. 

The PORTER. 

[2 Dill. 146.] 1 
Circuit Court, E. D. Missouri. 1873. 
Admibalti*— Collision — Fog Sigsals. 

1. A boat moored in the channel of the river 
near a large city, and at a place where vessels 
in making a landing would naturally come, was 
held to be in fault, because, during a heavy fog 
and snow storm, in which it was impossible to 
see but a short distance, it failed to give the usu- 
al fog signals. 

2. The duty of vessels navigating the river 
during a heavy fog and snow storm, as respects 
speed, signals, &c. considered. 

This is an appeal in admiralty, from a de- 
cree of the district court for the Eastern dis- 
trict of Missouri, dismissing the libel. [Case 
unreported.] The libellants are the own- 
ers of the steamboat Southern Belle, and fil- 
ed in the disti-ict court a libel, which char- 
ged upon the steamboat Porter the fault of 
a collision which happened in the Missis- 
sippi river opposite the upper portion of the 
city of St. Louis, on the 19th day of October, 
1869. The Grafton Stone and Transporta- 
tion Company, as claimants, appeared and 
filed an answer admitting the collision, but 
denying the faults imputed to the Porter,, 
and asserting that the accident was caused 
wholly by the fault of the vessel of the libel- 
lants. 

M. L, Gray, for libellants. 

Rankin & Hayde^n, for respondent. 

DILLON, Circuit Judge. I have carefully 
gone over the pleadings and the 680 pages 
of testimony in this cause, and am of opin- 
ion that the decree pronounced below is cor- 
rect The material facts may be briefiy 
stated: The libellants are the owners of the 
steamer Southern Belle and her barge, the 
Gertrude; the claimants are the owners of 
the steamer Porter and her barges. The 
collision occurred about 10 o'clock in the 
day time on the 19th day of October, 1869, 
in the Mississippi river, near the upper por- 
tion of the city of St Louis, at a point in 
the river nearly opposite the block between 
Bogy and Le Beaume streets The libel- 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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lants' Tessel, the Southern Belle and her 
harge Gertrude, at the time of the collision 
were lying near the middle of the river, 
and were anchored there in the manner 
presently to be stated. The Southern Belle 
is what is termed a "sand-boat," that is, she 
was engaged at the time in elevating sand 
from the bottom of the river by means of 
machinery adapted to that purpose. The 
sand is dredged from the bar or bottom of 
the stream, and is brought up in buckets on 
an endless chain, something like the mode 
of elevating flour in mills, and deposited in 
the barge. The machineiy is located on the 
steamer, and is propelled by steam. On the 
morning in question the Southern Belle, 
with her barge beside her, was lying near 
the middle of the river, but perhaps some- 
what nearer to the Missouri than the Illinois 
shore. The river at this point is about a 
mile wide. The Southern Belle was headed 
up stream, and was kept stationai-y by be- 
ing pinioned by four pieces of timber (two 
at the bow and two at the stern) driven 
down through the hull into the bottom of the 
river. At the same time the steamer niate 
Hart, which is also a sand boat similar to 
the Southern Belle, with her barge attached, 
was also lying in the river, nearly abreast 
the libellants' vessel, and about one hundred 
to one hundred and fifty feet further toward 
the Illinois shore. Both boats were enga- 
ged in elevating sand. The barge of each 
boat was on the east side, that is, on the 
Illinois side of the respective steamers. 

The steamer Porier was used by the claim- 
ants as a tow-boat, that is, to tow barges 
laden with stone obtained at Grafton, in Il- 
linois, some miles above St. Louis. At the 
time of the collision the Porter had in tow 
five barges or boats filled with stone, intend- 
ed for the bridge which was being built 
across the river at St. Louis. Two of these 
barges were on either side of the Porter and 
the other nearly in front, and with these the 
Porter was descending the river bound for 
St. Louis. She had left Grafton early in 
the moi-ning of the day on which the acci- 
dent happened. 

On the same morning, probably about sev- 
en o'clock, the Southern Belle and the Kate 
Hart left their landings at St. Louis, and 
went out into the river for sand, and had 
been at the place above described elevating 
sand about two hours when the collision, 
which is the subject of inquii-y here, occur- 
red. The water where the Southern Belle 
was anchored was eleven feet deep, and it 
was no shallower at any place in the vicin- 
ity. At this place, in lowwater,thereis what 
is termed a sand bar, or a deposit of sand in 
the bottom of the stream, making the water 
shallower than it is on either side of it. 
The river at the time of the accident was in 
a good stage, there being at least eleven feet 
of water over what is termed this bar, and 
a much greater depth on either side of it, 
and above and below it. There was noth- 



ing to prevent vessels running in any yavt 
of the stream, as there were no obstnictions 
in the river, and the water was sufficiently 
deep. The Porter drew less than four, and 
the largest barge did not draw to exceed 
five feet. At the place where the Southern 
Belle was stationed when she was injured, 
the water was deep enough to float any boat 
navigating the Missouri or Upper Missis- 
sippi, and it was near the place where boats 
descending the Illinois shore and intending 
to make a landing in the upper part of the 
city of St. Louis would naturally, and in 
fact, often did come. The Southern Belle 
and the Hart had been engaged in getting 
sand from the same bar, as it is termed, for 
some time, quite constantly during the whole 
month of October, making one and some- 
times two trips a day, each trip occupying 
two or three hours. They did not, however, 
take the sand from precisely the same place 
each time, but from the same neighborhood, 
being guided on each trip by the soundings, 
they seeking of course the shallowest water. 
So during the same time, the Porter was 
making almost daily trips to Grafton for 
stone, usually going up on the Missouri side 
of the middle of the stream, and descending 
on the Illinois side some hundreds of feet 
east of where the sand boats were accus- 
tomed to be stationed, and in a general way,, 
the business in which these boats were en- 
gaged was known to the officers on board of 
the other. 

On the day in question it had been snow- 
ing lightly and had been a little foggy all 
the morning, but not so much that those on 
board of the boats could not see the banks: 
of the river one-third to one-half mile dis- 
tant, until about the time of the accident. 
When the Porter on her way down had 
reached "Venice Ferry, or a short distance 
below, the snow seemed suddenly to have 
increased in severity, and the air became so 
thick that the officers on the Porter could 
not see the banks on either side, or a dis- 
tance exceeding fifty or one hundred yards. 
The testimony establishes the fact that 
thereupon the pilot rang the slow bells, that 
the speed of the boat was checked, and that 
she proceeded on her course at a rate of 
speed but little faster than the current of the 
river (which is about four or five miles per 
hour), and only fast enough to give her 
steerage way or to keep control of her move- 
ments. During this time also, the Porter 
gave the usual fog signals every two min- 
utes or oftener. One of these signals was 
"heard and answered by a fen-yboat in the 
river at the time, but none of these signals 
seem to have been heard on either the Belle 
or the Hart. And it is argued, and I must 
say, with much force, that the reason why 
these signals were not heard by those on 
board of the sand boats was, that the noise 
made by the working of the chains and ma- 
chinery used in raising the sand, prevented 
it It is an undisputed fact that no fog sig- 
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Hals -whatever were given eitlier by tlie 
Belle or the Hart 

While the Porter was proceeding under 
slow hells and making the fog signals in the 
manner above described, the pilot signalled 
the engineer to land, and thereupon the boat 
<;ommenced to turn Quartering across the 
stL-eam towards the Missouri shore. She had 
not gone far in this durection before the pilot 
and others on board of the Porter eaw the 
Southern Belle not more than one hundred 
yards distant, whereupon the pilot gave the 
signal to stop and back strong, which was 
<aone, but this did not avail to prevent a col- 
lision with the Belle and her barge, doing 
them damage claimed to amount to several 
thousand dollars. Those on board of the 
Southern Belle did not perceive the Porter 
until she was within fifty or one hundred 
yards of them. And the question is, wheth- 
er the Porter is, to blame for the accident, 
and ought to pay the damage sustained by 
the libellants, or share the damages with 
them. And I observe, first, that the fault of 
the Belle in not giving any signals is, under 
the circumstances, most palpable. She was 
lying stationary and helpless in the middle 
of the river, or near the middle, opposite a 
large city. She was whei-e boats had a right 
to be, and in the neighborhood where they 
were constantly comuig and going. She was 
firmly fastened there, so that she could do 
nothing to avoid a collision should one be 
about to occur. The evidence shows that it 
required nearly a half hour to unfasten the 
boat thus pinned down, and get her in mo- 
tion. She was in eleven feet of water, more 
than twice as much as steamers ordinarily 
need. I need not go so far as to say she was 
in fault for being there; but that she was in 
fault when surrounded by the noise of her 
machinery, and when enveloped in fog and 
snow, for not giving any warning of her 
presence or location. Who can say that if 
she had given the usual fog signals, that the 
injury of which she complains would have 
happened? Being thus in fault, the burden 
of proving an actionable or culpable fault in 
the Porter is clearly devolved upon the libel- 
lants. 

The libellants insist on the testimony of 
the Porter's own officers, that the snow and 
fog were so thick that they could not see the 
banks, nor see a distance exceeding fifty or 
one hundred yards in advance; that the Por- 
ter ought to have landed, and that she is to 
blame for proceeding under such circumstan- 
ces towards the harbor of the city. There 
would be more ground for the objection, if 
the testimony did not establish that the char- 
acter of the banks on each side was such 
that a landing could not be safely effected, 
or would be attended with so much peril, as 
to make it unreasonable to require it as a 
duty which, under the circumstances, de- 
volved upon the respondent. There is 110 
proof that the upper portion of the landing 
■or levee of the city, where the Porter design- 
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ed to land, was so crowded with vessels, or 
the river in that vicinity so filled with them, 
as to make the course adopted by the Porter 
one of any considerable peril to herself or 
others. 

The libellants complain, also, that the Por- 
ter was in fault because, "although a snow- 
storm was then prevailing, the Southern 
Belle could easily have been seen from the 
Porter, if the latter had kept a good lookout, 
at least five hundred yards, and in time to 
have enabled her to avoid collision." The 
testimony shows that neither boat was ac- 
tually seen by persons on the other, until 
they were within about one hundred yards 
apart, and tends very strongly to show that 
just at that time it was quite impossible to 
see them at any greater distance. There were 
no lookouts on either the Porter or the Belle 
such as the law requires. 

But the captain, the pilot, and the mate of 
the Porter were outside, or at their respec- 
tive posts on duty, and the mate testifies that 
at and before the collision he was specially 
engaged in looking ahead and listening to 
hear the sound of other beats; and it seems 
quite clear from the evidence that the absence 
of a special lookout was of no consequence. 
Certain it is, that in respect to lookouts, the 
Belle appears to have been more at fault 
than the Porter, and the officers of the lat- 
ter saw the Belle a little before her officers 
saw the Porter. On the whole, it seems rea- 
sonably clear that no omission of duty on the 
part of the Porter with respect to lookouts, 
either caused or contributed to the injury. 
The Belle was seen as soon as in the storm 
and fog she could have been, and she had 
given no signal, and so none could have been 
heard, had there been ever so many lookouts 
on duty listening for them. 

The libellants also complain that the Por- 
ter is in fault because she knew, or had rea- 
son to believe, that these sand-boats would 
be stationed thereon, or near the bar, and 
that she could or ought to have avoided them 
by keeping in the usual track of boats, some 
hundreds of feet east The so-called bar (be- 
ing in or near the middle of the river, and 
covered by at least eleven feet of water) is, 
at the then stage of the river, a misnomer. 
All vessels had a right using due care to 
avoid injui-y to boats moored or anchored 
there, to pass along that portion of the river, 
and are not in fault merely for doing so. 
But in the storm then prevailing, the Por- 
ter did not know precisely where she herself 
was, nor could she know that the sand-boats 
would be in the course she had taken to 
make a landing at the city. 

If the Porter had known that the sand- 
boats were there, or if she had reason to be- 
lieve that they were there, and if she had 
control of her own movements and course, 
and unnecessarily put them in peril, the case 
would be very different from the one pre- 
sented by this record. 
The complaint that the Porter was carry- 
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ing a heavier tow that she was capable of 
managing, and the other complaint that she 
was running at an improper i-ate of speed, 
are both negatived by the evidence, which, 
on those subjects, is substantially all one 
way. 

Nor is there any ground to claim that the 
mismanagement of the Porter and her tow, 
after the Belle was discovered, either caused 
th^ collision or increased the extent of the 
damages. She at once reversed her engine 
and commenced to back, and if she had been 
handled differently, it is not improbable that 
she might have swung around and injured 
or sunl£ the Kate Hart, which was lying 
within one hundred or one hundred and fifty 
feet of the Southern Belle. 

Nor can it be claimed on the proofs that 
the Porter was in fault for not anchoring in 
the stream until the storm was over and her 
way was plain. She was going under slow 
bells, giving signals, and hearing none she 
had a right to suppose that there was noth- 
ing in danger from her movements, and the 
river is not so crowded with boats as under 
the circumstances to have made it the duty 
of the Porter to have subjected herself to the 
peril of attempting to anchor, even if it were 
practicable. 

The decree below is affirmed- Affirmed. 

NOTE. Bearing upon and supporting the de- 
cision in this case, see Strout v. Foster (The 
Louisville) 1 How. [42 U. S.] 89; The New 
York V. Rea, 18 How. [59 U. S.] 223; Culbcrt- 
son V. Shaw (The Southern Belle) Id. 584; The 
Indiana [Case No. 7,020]; The Northern Indi- 
ana [Id. 10.320]; The Bay State [Id. 1,148], on 
appeal, 18 How. [59 U. S.] 89; The Scioto [Case 
No. 12,508]; Bazin v. Steamship Co. [Id. 1,152]; 
The Rocket [Id. 11,975]. 
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PORTER V. AETNA INS. CO. 

[2 Flip. 100; 1 6 Ins. Law J. 928.] 

Circuit Court, W. D. Michigan. Nov. 7, 1877. 

Insurance — Interest of Assured ik Pkopeiity 
covebed by the poliot. 

Insurance was in the name of P., describing 
the property as "his." Policy provided that "if 
the interest or property insured he leasehold, or 
that of mortgage, or any other interest not ab- 
solute," it must he made known and expressed 
in the policy. The property was purchased un- 
der a mechanic's lien sale by Y,, who placed it 
in the name of P., and procured the insurance 
as the agent of P. V. subsequently procured an- 
other title through a sheriff's deed under an ex- 
ecution sale. The mechanic's lien proceedings 
were void through want of jurisdiction. The 
court decided that P. had neither a legal nor eq- 
uitable ownership to the extent represented in 
the policy and could not recover. 

Insurance was effected in July, September 
and October, 1874, on the Vaughn house at 
East Rapids, Michigan. The policy was tak- 

1 [Reported by William Searcy Flippin, Esq., 
and here reprinted by permission.] 
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en in the name of Benjamin Porter, the 
property being described as "his three-story 
brick hotel," etc. This hotel was built by an 
incorporated company, Morgan Vaughn being 
president thereof. In May, 1874, the hotel 
was, under mechanic's lien proceedings, sold. 
Vaughn bought this title and placed it in 
Porter's name. Vaughn afterwards acquired 
a title under an execution sale of the prop- 
erty. As president of the company he con- 
fessed the cause of action. Was agent of 
four insurance companies, and placed, as 
agent, some of the insm-anee himself, though 
he Was not agent of the defendant. Fire oc- 
curred in the building in October, 1874. It 
was not occupied as a hotel at the time. 

I. M. Crane, M. V. Montgomery, and 
Hughes, O'Brien & Smiley, for plaintiff. 
Norris & Uhl, for defendant, 

WITHEY, District Judge. Some questions 
have been discussed which I shall not now 
dispose of, or review the positions taken by 
counsel in reference to them. There are two 
questions beyond the one disposed of yes- 
terday, which I deem material, to which I 
shall allude. The policy, in paragraph num- 
ber six, under "Conditions- of Insurance," 
uses this language: "If the interest of prop- 
erty insured be leasehold, or that of mort- 
gage, or any other interest not absolute, sucJi 
must be made Icnown to this company, and 
expressed in the policy." The risk is writ- 
ten, "on his three-story brick hotel building." 

Now I understand the conceded facts are, 
that at time of writing the insurance the 
insured did not make known that his inter- 
est was other than absolute. If, then, his in- 
terest was not an absolute one in the prop- 
erty, the plaintiff cannot recover. 

We have had discussion this morning upon 
this topic: What was the interest and title 
of the plaintifE Porter? Under the view 
which we took yesterday, that the mechan- 
ic's lien proceeding was absolutely void, be- 
cause the court obtained no jurisdiction, and, 
as Porter claimed, under norning but that 
lien proceeding, he had a mere possession at 
best. It may be questionable whether it can 
properly be said that he had even possession, 
in view of the testimony of Mr. Vaughn, and 
Vaughn's previous relations to the property. 

Vaughn, as president of the company that 
built the hotel, had been managing the proi>- 
erty for it, and while thus acting, of his own 
motion he makes what he calls a purchase 
under the lien proceeding in the name of Por- 
ter, constituting himself the agent of Porter 
for the purchase, advancing the purciiase 
money, and then making himself tlje agent 
of Porter to take possession of the property. 

But assuming that Porter had a mere 
naked possession, and that that was his title 
and interest, the question occurs whether it 
was an absolute interest This naked posses- 
sion is the lowest degree of title, and arises 
where one disseizes another. In this instance 
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it would seem to "be the view to take, that 
it was a disseizin by intrusion. 

If Porter obtained no right under the lien 
proceeding, then his possession was a usurpa- 
tion and intrusion— an exercise of the powers 
and privileges of ownei-ship against the right- 
ful owner, whoever that might be, or the 
rightful possessor. There can be, however, 
no disseizin without entry and an actual dis- 
possession of the rightful pai-ty. But, as we 
say, assuming that Porter had a mere posses- 
sion, so far as possession is an interest in- 
surable, it was an absolute interest, roecause 
it was not conditional or dependent nptn 
condition. 

An ahsolute estate is one that is free from 
all manner of condition or incumbrance. 
Now we suppose a party in actual possession, 
and having no other title than mere naked 
possession, may be said, so far as his right 
goes, to have an absolute interest. 

The terms of the policy, as we have said, 
are, "if the interest or property insured be 
not absolute." We should, therefore, be dis- 
posed to say, that whatever interest or what- 
ever property he had, was not conditional but 
absolute. We do not mean that he had an 
absolute property in the building, for that 
implies the exclusive right and possession. 

But when we turn to the other question, 
whether there was an insurable Interest, we 
find it is a principle in insurance that the lui- 
derwriter is entitled to know in whom the 
interest insured is; for he is entitled to know 
how far the person insured is interested in 
guarding the property from loss. 

If in law and in fact Porter had no inter- 
est other than mere naked possession, and 
the real interest was in another, had he the 
interest in the property that was insured? 
The interest insm'ed was the hotel property. 
It was not a special or partial interest. 
There is a, distinction between having an in- 
terest and having the property. 

A man may have an interest because he 
may have a mere right less than the entire 
property. But if he has the property, he has 
the entire property interest and not a partial 
interest in the property; he has ownership. 
A lien would give an interest, but it would 
not necessarily carry the right to the prop- 
erty, as would ownei-ship. 

The interest insured, then, was the prop- 
erty, and was it Porter's property? Was the 
hotel owned by him? Not unless naked pos- 
session with property in another makes own- 
ership. The company insured "his three- 
story brick hotel building," in the language 
of the policy. Was it his hotel building when 
his greatest interest was a mere possession, 
without right of possession, and without 
right of property? 

The company was not informed that Porter 
was not the owner of the property. So far 
as the case at present appears, they were not 
informed that his interest was not the entire 
property; they were not informed in whom 
the interest insured was. What did the com- 
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pany insure? They iusurecl the hotel prop- 
erty. 

Now, if the company were not infoi-med in 
whom the interest insured was, and if it was 
not in Porter, can the policy be sustained, or 
this suit be sustained upon the policy by 
Porter? If the company insured to Porter 
the entire interest in this hotel property, it 
insured to him an interest which he did not 
own in the present condition of the case. 

The nature of Porter's interest should have 
been communicated to the company; if it was- 
not, the contract of indemnity should, not be 
held valid. And while it may be true that 
naked possession, so far as it gives an interest, 
is an absolute interest, still we are of opin- 
ion that Porter did not own the property or 
interest which was insured, according to the 
testimony of this case. He had, at best, a 
nominal interest. 

If a party who has a mere possession is 
answerable over to the party who is entitled 
to the rightful possession of the property, in 
case the building upon the property should 
be destroyed by fire, then it might be said 
that the party who has the mere possession 
has an insurable interest to the extent o£ 
the value of tlie property; but such is not the 
law. 

Porter, if he was a mere trespasser or dis- 
seizor of that property, and it should bum 
while it was in his possession, unless it was 
by liis fault or negligence or by some act of 
his, would not be responsible for the value 
of the building, and therefore could not be 
'said to have an insurable interest to the ex- 
tent of the value of the property. 

His insurable interest, then, was merely 
the nominal possessory interest, which was 
liable to be defeated at any moment. The 
insurance is but a contract of indemnity; 
the indemnity can go no further than the 
interest of the party who is indemnified, 
and if that interest is partial and not entire, 
the indemnity does not cover a value inci- 
dent to ownership. 

We think as the case stands there was 
neither legal nor equitable ownership in Por- 
ter of this hotel property, to the extent 
which he was represented to have, or to the 
extent which is insured, to-wit: "His three- 
story brick hotel building." He was not the 
owner of the entire property, or of any part 
or interest in it, save a mere naked posses- 
sion, and that was not such an interest as 
was insured. If there is no different phase 
to this case to be shown by further evidence, 
we hold that the plaintiff cannot recover. 

[Subsequently the defendant's counsel an- 
nounced to the court that there was no dif- 
ferent phase to the case to be shown by 
further evidence, and that they did not see 
how they could better the situation of the 
matter. Whereupon the court instructed the 
jury that their verdict should be. "No cause 
of action," and their verdict was taken ac- 
cordingly. Plaintiff thereupon submitted to 
a non-suit in the four remaining cases against 
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the Franklin of •phila.. Ins. Go. of Xorth 
Amer. of Phila., Hartford, Conn., and North 
JBritish & Mercantile.] 2 



PORTER (OENTENNIAI/ CATALOGUE 
CO. v.). See Case No. 2,546. 

PORTER T. The FRIENDSHIP. See Case 
No. 10.783. 

PORTER (GEORGETOWN v.). See Case No. 
5,346. 

PORTER (HOFFMAN v.). See Case No. 6,- 
577. 

PORTER (JACKSON t.). See Case No. 7,- 
143. 

PORTER (JASPER v.). See Case No. 7,229. 

PORTER (JENKINS v.). See Case No. 7,274. 



Case KTo. 11,S87. 

PORTER V. MARSTELLER. 

[1 Cranch, 0. O. 129.] 1 

Circuit Court, District of Columbia. June 
Term, 1803. 

Office Judgment— Motion to Set Aside. 

On motion to set aside an office judgment upon 
■an injunction bond, the court will not suffer the 
defendant to plead that the obligee was dead 
-at the time of the execution of the bond. 

Motion to set aside office judgment, and file 
■certain pleas, in an action of debt for the pen- 
:alty of an injunction bond. All the pleas 
were admitted except the second, which was 
that the obligee was dead before the execu- 
tion of the bond, and so the bond void. This 
plea was refused, on the groimd that the ob- 
ligor had received the full benefit of his in- 
junction upon the bond, and ought not now 
to be permitted, ex gratia, to avoid it by such 
ii plea. 



Case I3"o. 11,S88. 

PORTER v. RAPINE. 

[2 Cranch, C. C. 47.] 1 

Circuit Court, District of Columbia. June 
Term, 1812. 

Justice op the Peace — Jurisdiction — Amount. 

A creditor may give a credit upon his account 
so as to give jurisdiction to a justice of the 
peace. 

Appeal from a justice of the peace. Rapine 
had a demand on Porter for §26.85. He gave 
•credit for ?6.85 and warranted Porter for 
$20, and obtained judgment for $20 and 
«osts. Porter appealed and contended that 
Rapine had no right to release part of the 
-debt so as to give jurisdiction to a justice 
■of the peace. It did not appear that he ob- 
jected to the credit before the justice. 

THE COURT (FITZHUGH, Circuit Judge, 
absent) affirmed the judgment. 

2 [From 6 Ins. Law J. 928.] 
1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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PORTER et al. v. The SEA WITCH. 

[3 Woods, 7o.]i 

Circuit Court, D. Louisiana. April Term, 1877. 

Maritime Liens— Pilotage and Towage— Claims 
Arising fro.m Different VoyAGEs— Priority. 

1- Pilotage and towage into port stand in the 
same rank of maritime liens with necessary sup- 
plies and repairs. 

2. But a claim for towage furnished in oue 
voyage has a lien superior to a claim for supplies 
fm-nished on a previous voyage. 

[Gitea in The Lillie Laurie, 50 Fed. 221.] 

[Appeal from the district court of the United 
States for the district of Louisiana.] 

The Sea Witch was a foreign vessel which 
sailed from Belize, Honduras, on a coasting 
voyage, about September 16, 187G. She left 
Ruatan on Nov. 1, 1876, and reached the port 
of New Orleans, where she w^as seized and 
sold under process in this case. The claim 
of the libelant J. H. Porter was for a sail 
furnished the Sea Witch at Pensacola, Flori- 
da, on June 24, 1876. E. G. Lyle, an inter- 
venei*, claimed for supplies furnished at Mo- 
bile, on December 1, 1875. The Ocean Tow 
Boat Company intervened upon a claim for 
towage due for towing the Sea Witch from 
the mouth of the Missi^ippi river to New 
Orleans upon her last voyage at the close of 
which she was seized in this case. The pro- 
ceeds of the sale of the vessel were not suffi- 
cient to pay all the maritime liens, and a 
question arose bet^veen the Ocean Tow Boat 
Company and the other two creditors above 
mentioned, whether the claims of the former 
were entitled to priority of payment. 

C. B. Singleton and R. H. Browne, for libel- 
ants. 

Jos. P. Hornor, W. S. Benedict, and E. D. 
Craig, for interveners. 

WOODS, Circuit Judge. There can be no 
serious question that pilotage and towage into 
port, etc., stand in the same rank with neces- 
sary supplies and repairs when furnished for 
the same voyage: The Emily Souder, 17 
Wall. [84 U. S.] 666. But the contention here 
is, that as the towage was furnished on the 
last voyage of the schooner, and the claims 
of Porter and Lyle were for supplies fur- 
nished on previous voyages, the claim for 
towage is entitled to priority of payment. 
This claim seems to be sustained by the ad- 
judged eases. 

In The Paragon [Case No. 10,708], Judge 
Ware remarks: "The priority of the privi- 
lege for seaman's wages stands upon a prin- 
ciple affecting all privileged debts, that is, 
that among these creditors he shall be pre- 
ferred who has contributed most immediately 
to the preservation of the thing. 2 Valin, 
Comm. 12, liv. 3, tit. 5, art. 10. It is upon 
this principle that the last bottomry bond is 



1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.^ 
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preferred to tliose of older date, and tliat re- 
pairs and supplies furnished a vessel on her 
last voyage take precedence of those fur- 
nished in a prior voyage, and that the -wages 
of the crew are preferred to all other claims, 
hecause it is hy their labors that the com- 
mon pledge of all these debts has been pre- 
served and brought to a place of safety.]* 
The same principle is recognized in The Tri- 
mountaln [Case No. 14,175]. 

In the case of The Hope, reported in 1 
Asp. 563, it was held that maritime liens are 
entitled to rank against the fund -in the in- 
verse order of their attachment upon the res, 
or that the later in time is the earlier in pay- 
ment In that case, it was also decided that 
the master's wages, which, by the merchants' 
shipping act of 1834, had been placed on the 
same footing as seamen's wages, were in- 
ferior in rank to a bottomry bond given upon 
the vessel on a voyage subsequent to that on 
which the wages were earned. 

These and other authorities which might 
be cited show that wages earned and sup- 
plies furnished for the later voyage take 
rank as to priority of payment over wages 
and supplies earned or furnished for a for- 
mer voyage. Whether this i-ule should apply 
to the short and frequent trips of river steam- 
ers, it is not necessary now to decide. As 
the pilotage was earned on the last voyage o± 
the Sea Witch, and the supplies of libelant 
and intervener were furnished for former 
voyages, I am of opinion that the Ocean Tow 
Boat Company should be paid first out of the 
proceeds of the sale; that the residue of the 
fund, if any, should be applied first to the 
payment of the claim of Poiterj and then to 
the payment of the claim of Lyle. Decree 
accordingly. 



Case No. 11,290. 

PORTER ads. UNITED STATES. 

[2 Paine, 313.] i 

Circuit Court, S. D. New York.2 

Treasury Wakrant of Distress— Belief— Act 

OP Mat 15, 1820— Power of Court— Ihjunc- 

TioN— Pinal Decree — Appeal, 

1. The 4th section of the act of congress of 
Mav 15, 1820 [3 Stat. 595], prescribing the 
mode of relief against a treasury warrant of 
distress, confers a power upon the court, and not 
upon tho judge as an individual. 

[Cited in U. S. v. Bolton, Case No. 14,623.] 

2. The provisions in the act authorizing the 
person aggrieved, by the refusing or dissolving 
of an injunction to appeal, were designed to vary 
the rule of chancery practice in this respect, so 
as to place the party in the same situation as if 
a final judgment had been rendered against him. 

3. The decision of the district judge, awarding 
a perpetual injunction against a treasury wai> 

1 [Reported by Hon, Elijah Paine, Jr., Dis- 
trict Judge.] 

2 [Date not given. 2 Paine includes cases from 
1S2T to 1840-1 

19FED.CAS.— 68 
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rant of distress, is a final decree within the act 
of congress of March 3, 1803 [2 Stat. 244], 
which aUows an appeal from all final judgments 
or decrees of a district court to the circuit court. 

4. The act of congress of April 9. 1814 [3 Stat. 
120], dividing the state of New York into two 
districts, intended ihat the two courts should 
stand in relation to the circuit court precisely 
as the single one had previously stood. Conse- 
quently, the district court of the Northern dis- 
trict is placed in the same relation to the circuit 
court as that. of the Southern district, and an 
appeal lies from it to this court to the same ex- 
tent. 

[This was a proceeding by the United States 
against Peter B. Porter.] 

, BETTS, District Judge. The fourth section 
of the act of May 15, 1820, presenting tho 
mode of relief against a treasury warrant of 
distress, authorizes the party aggrieved "to 
prefer a bill of complaint to any district judge 
of the United States," and the judge "there- 
upon" to grant an injunction. It is intended 
that the authorization in this respect is to the 
judge as an individual, and not a power con- 
ferred upon the court. I think that interpre- 
tation will not satisfy all the provisions of 
the act. Manifestly, an act of the court is 
contemplated, in awai-ding judgment against 
the complainant, and the adding of damages 
to the amount claimed by the United States. 
The fifth section, in empowering the judge to 
issue or dissolve the injunction in or out of 
court, implies that other doings in relation to 
the matter must necessarily be acts of tlie 
court. So the further provision in the fourth 
section, that "the same proceedings shall be 
had on such injunction as in other cases," ex- 
cept as to the answer, imports that the mat- 
ter then becomes a suit in com-t, subject to 
the regulations and directions of the court. 
The sixth section more explieitiy evinces the 
understanding of the legislature upon this 
point After an appeal allowed, it says: "The 
same proceedings shall be had in the circuit 
court as are prescribed in the district court." 
No language can more distinctiy denote that 
congress intended the legislation for the dis- 
trict court, and not for the judge as a com- 
missioner. 

It is not an unusual use of language, in the 
statutes, to put the judge for the court, and 
to make provisions for him to execute which 
can only be executed in court Thus the dis- 
trict judge may adjourn the circuit and dis- 
trict courts, in cases of contagious sickness. 
Act Sept 24, 1789 [1 Stat 73]. 

The provisions in the act authorizing the 
"person aggrieved" by refusuig or dissolving 
the injunction to appeal, is supposed to deny, 
by implication, the right of appeal to the 
United States. It appears to me to have a 
different bearing. » 



3 It is a constitutional right of the citizen to 
have his case at law or in equity reviewed by a 
court of error: Ringgold's Case, 1 Bland, 7, 12. 
A writ of error was. at common law, demand- 
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Granting and dissolving injunctions are 
interlocutory orders. No final decree is ren- 
dered upon such order. According to the 
principles of chancery practice, therefore, a 
party denied that species of relief could not 

able of right, in all civil cases; and the proceed- 
ings in the coxirt below were stayed by a writ 
of supersedeas. Id. The range of a writ of 
error limited to certain errors in fact, or to errors 
in law apparent upon the record; and could be 
brought only upon a final judgment, not ren- 
dered by default or hy consent, or where the 
matter rested in the mere discretion of the 
court. Id. 8. The right of appeal is a statutory 
right, and where a party has failed to comply 
with the provisions of the statute within the 
time prescribed, the court will not allow a re- 
entry of the decree to enable him to appeal. 
Weed V. Lryon, Walk. (Mich.) 77. The cases in 
which an appeal was allowed, and the mode of 
prosecuting such appeals, from the colonial 
courts to the king in council. The Chancellor's 
Case, 1 Bland, 608, note. A person having no 
interest in the subject-matter of a suit, or whose 
interest has ceased since the commencement 
thereof, cannot bring an appeal. Reid v. Van- 
derheyden, 5 Co^v. 719. An administrator de 
bonis non may appeal from a decree of the 
judge of probate, allowing the administration ac- 
counts of the original executor or administrator. 
Wiggin Y. Swett, 6 Mete. [Mass.] 194. A testa- 
tor bequeathed money to trustees, to be man- 
aged as an accumulating fund for the term of 
sixty years, and then to be paid by them to the 
town of N. or its duly appointed agents, for the 
purpose of purchasing land within the town for 
a pattern fai-m, to be so improved in practical 
details as to b*^come a model to farmers gen- 
erally. Held, that the town was entitled to ap- 
peal from a decree of the judge of probate 
respecting the testator's will. Inhabitants of 
Northampton v. Smith, 11 Mete. pVIass.] 390. 
An appellate court has no power to review 
its own decisions. Ex parte Sibbald, 12 Pet [37 
U. S.] 488. No court can reverse or annul its 
own final decree or judgment for errors of fact 
or law after the term in which it has been ren- 
dered, unless for clerical mistakes, or to rein- 
state a case dismissed by mistake. Id. Bills of 
review are exceptions to the rule. Id. The 
court for tlie correction of errors of the state 
of New York will not, after a decree made by 
them, upon the merits of a case, review their de- 
cision upon the cause coming up again a sec- 
ond time, on appeal, although when the first de- 
cree was made, the principal question presented 
for adjudication was the custody of the funds 
during the litigation; still, the merits having, on 
that occasion, been discussed by counsel, and 
passed upon by the court, tjie decision will be 
deemed final and conclusive upon the parties. 
Hosack V. Rogers, 25 Wend. 313. A decree is 
final, which, after establishing the rights of the 
party, only leaves other questions open which 
are (i-equisite to carry the decree into effect. 
Patterson v. Gaines, 6 How. [47 XJ. S.] 585. An 
appeal will not lie upon a decree of the court of 
chancery upon a question of practice addressed 
to the discretion of that court. Fort v. Bard, 
1 Comst. [1 N. Y.] 43. So, where a defendant 
has suffered a bill to be taken pro confesso 
against him, and a motion to set aside the de- 
fault, on afiidavits of excuse, and purporting to 
show a good defence, on the merits, having been 
denied by the chancellor, an appeal from his de- 
cision was dismissed. Fort v. Bard, 1 Comst. 
[1 N. Y.] 43; Schermerhorn v, Mohawk Bank, 
Id. 125. An appeal lies from a decretal order of 
the chancellor refusing to ooen the sale of mort- 
gaged premises sold under a decree of fore- 
closure, and grant a resale on the application 
of a defendant, although the defendant has per- 
mitted' the bill to be taken pro confesso. Tripp 



have his case reviewed, as all the remedy 
he could have in case of a warrant of dis- 
tress, -would be thus cut off. Congress va- 
ried the rules of practice so as to meet the 
exigency of this new equity, and place the 

T. Cook, 26 Wend. 143. So, injunctions and de- 
cisions touching them, though falling within the 
definition of practice and proceedings, are gov- 
erned by judicial discretion, and are often not 
final, yet are subject to appeal. Verplanck, Sen- 
ator, Id. 152. A defendant, against whom the 
bill had been taken pro confesso, is not allowed 
to come in for the purpose of taking an appeal. 
Hoye V. Penn, 1 Bland, 35. A defendant in 
chancery, in a bill to foreclose a mortgage, who 
suffers the bill to be taken pro confesso, and per- 
luits a decree of sale to be made without oppo- 
sition, is not entitled to prosecute an appeal; 
and an appeal prosecuted by him will be dis- 
missed on motion. Murphy v. American Life 
Ins. & Trust Co., 25 Wend. 249. An appeal lie.s 
from a decree in chancery taken by consent. 
Brewer v. State of Connecticut, 9 Ohio, 189. 
In Georgia, the right of appeal from a special 
jury to a hearing before another special jury, 
exists in equity. Pool v. Barnett, Dud. [Ga.j 
8. Whether an appeal will be to the court for 
the correction of errors from a decision of the 
chancellor, resting in mere discretion, refusing 
to open a decree by default, and to let the de- 
fendant in to defend the suit, quaere? Anderson 
V. White, 10 Paige, 575. An appeal does not lie 
to reverse an ex parte order of a vice-chancellor, 
which is merely irregular. The proper remedy of 
vie party against whom such ex parte order has 
been made, is to upply to the vice-chancellor to 
vacate or modify it. Gibson v. Martin, 8 
Paige, 481. A party who is aggrieved by an er- 
roneous decree or order of a vice-chancellor, 
may appeal thereupon to the chancellor, al- 
though he did not appear to argue the case in 
the court below; except where the order or 
decree of the vice-chancellor is irregularly ob- 
tained, so that it can be set aside on tiiat ground, 
upon a proper application for that purpose. 
Hyslop V. Powers, 9 Paige, 322. An appeal lies 
to the chancellor from an order of a vice-chancel- 
lor, made subsequent to a final decree in a 
cause. TripD v. Vincent, 8 Paige, 176. In Mas- 
sachusetts, under the statute of 1838 (page 163, 
section 4,) an appeal from a decision of a judge 
of probate, or master in chancery, rejecting a 
claim against the estate of an insolvent debt- 
or, cannot be taken to the supreme court, unless 
the debt demanded exceeds the sum of $300 on 
tlie day of the first publication of notice by 
the messenger, that a warrant has issued against 
the debtor. Whiting v. Gray, 9 Mete. [Mass.] 
291. No appeal lies from an interlocutory or- 
der, viz.: such as does not put a final end to the 
case, or establish any principle which will finally 
affect the merits of the ease, or deprive the 
party of any benefit he may have at the final 
}itv"vin«'. Robertson v. Bingley, 1 MeCord, Eo. 
333, 351; BerryhiU v. M'Kee, 3 Yerg. 157; Gib- 
son V. Randolph, 2 Munf. 310; Allen v. Belches, 
2 Hen. & M. 595; Danels v. Taggart's Adm'r, 1 
GiH & .T. 311; Hagthrop v. Hook's Adm'rs. Id. 
270; Richardson v. Jones. 3 Gill & J. 163; Rob- 
erts V. Salisbury. Id. 425. Contra, Gover v. 
Hall, 3 Har. & J. 43. An appeal will not, in 
general, lie from an interlocutory order in chan- 
cery, yet if such an order will finally affect the 
merits of the ease, or deprive the party com- 
plaining of it of any benefit he may have at the 
final hearing, an appeal is allowable. Kennedy's 
Heirs v. Kennedy's Heirs, 3 Ala. 434. Vide 4 
Paige, 473; Id. 450; 2 Rand. [Va.l 247; 2 
Wend. 225; 1 Bland, 5; Id. 270. The right of 
appeal in equity is limited to final decrees, or to 
orders involving the merits; it does not extend 
to such orders as are merely interlocutory, or to 
decrees by consent or default Slye v. Llewellin, 
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party in the same situation as if a final 
judgment had heen rendered against him. 

Further, if the act is susceptible of the 
construction that the power conferred on 
the district Judge is one which he may eser- 
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cise in all respects, as a commissioner anS 
out of court, yet it also clearly empowers: 
him to proceed upon the matter in court,, 
and whatever is thus done must hecome an. 
act of court The statute renders the plead- 



1 Bland, 18, note: McKim v. Thompson, Id. 
150. No appeal allowed m the inferior federal 
courts, but from a final decree. Id. lb. An ap- 
peal mav he taken from an mterlocutory^ order 
which decides the right to the property m dis- 
pute, not, however, in the U. S. courts. Fargay 
?. Conrad, 6 How. [47 U. S.] 20o. Where a 
plaintifE in equity is entitied to a judgment pro 
confess©, and the court below refuses to grant 
his motion to that efEect, this is such an in- 
terlocutory order as the judge may permit him 
to appeal from. Governor v. Raleigh & <^. K. 
Co. 3 Ired. Eq. 471. An order of a surrogate, 
vacating a sale of real estate made by an admin- 
istrator, under a previous order of snea. surro- 
gate, is an order from which the purchaser at 
such sale, who has complied with the terms of 
the sale, or any other person aggrieved thereby, 
may appeal to the court of chancery. Dela- 
plaine v. Lawrence, 10 Paige, b02. If an ap- 
pearance before the surrogate, upon the apphca- 
tion to confirm the sale, is necessary, on the 
part of the purchaser, to give him the right to 
appeal from an order vacating the sale, the 
appearance of the administrator in behalf of 
himself and such purchaser, is a suffiaent ap- 
pearance to give the latter such right Id. In 
sales made by masters, under decrees and orders 
of the court of chancery, the purchaser who bids 
oflE the property and complies with the terms of 
sale, is considered as having an inchoate right 
which entitles him to a hearing upon the ques- 
tion whether the sale shall be set aside. And if 
the court errs, by setting aside the sale iniprop- 
erly, the purchaser has the right to appeal to a 
higher tribunal. Id. The court of appeals has 
no jurisdiction to grant appeals from interlocu- 
tory decrees. Gibson v. Randolph, 2 Munf. dlO; 
Allen V. Belches, 2 Hen. & M. 59o; Id. 615. 
The chancellor may grant an appeal from his 
own decree during the term, allowing the appel- 
lant time to give security after the espiration of 
the term. Stealy v. Jackson, 1 Rand. [V a.] 41d. 
Appeal from an interlocutory decree m chancery 
denied, because the party asking it might, and 
more properly ought, to apply to the chancellor 
to suspend the efEect of the decree under the 
act of 1827-28, c. 25, § 4. Graves v. Graves, 
1 Leigh, 34. Chancery cannot grant appeals 
from interlocutory decrees in vacation, but m 
court only. William & alary College v. Hodg- 
son 2 Hen. & U. 557; Dawney v. Wright, Id. 
12 No person is authorized to appeal from a 
decree or order of the vice-chancellor unless he is 
injured or aggrieved by it And a party who is 
aggrieved by one part of a decree only, cannot 
bv appeal call in question another part of the 
decree in which he is not interested. Guyler v. 
Moreland, 6 Paige, 273. If a parly to a suit 
before the vice-chancellor is misled by any mis- 
take or neglect of the derk, as to the time of 
the entry of the final decree, whereby he does 
not perfect his appeal until after the expiration 
of the time for appealing, it would be a sufficient 
iiround for an application to the vice-chancellor 
to have the decree re-entered so as to give him 
an opportimity ot appealing within the time al- 
lowed by law, Barclay v. Brown, 7 Paige,-245. 
But the court has no nower to extend the time 
of appealing from a final or interlocutory de- 
cree, upon the mere mistake of the party him- 
self Id. An appeal will lie from an order of 
the chancellor overruling a motion to dissolve 
an injunction, where the motion has been over- 
ruled, on the ground that the plamtifE is enti- 
tled to relief on the merits, and fixing a pnn- 
c'Dle on which the cause depends, or where it is 
necessary to avoid expense and delay. . Lomax 



T. Picot 2 Rand. [Va.] 247. Neitiier consent nor 
long acquiescence can give the court of appeals- 
jurisdiction. An appeal, therefore, having been 
improvidentiy granted, was dismissed on motion, 
five years after it was entered on the docket. 
Clarke v. Conn, 1 Munf. 160; Blakey v. West^ 
3 Munf. 75; M'Call v. Peachy, 1 Call, 55;: 
Grymes v. Pendleton, Id. 55. An order or de- 
cree in chancery, entered by consent is not tner 
subject of an appeal or re-hearing. Atkinson v. 
Manks, 1 Cow. 691. The declaration or order of 
a surrogate, on making a decree estabhshmg ai 
will, that each party shall pay his own costs, is 
not the subject of appeal: 1. Because this is not 
a decree in form. 2. Because a surrogate hav- 
ing no power in such case to award costs, a d^ 
cree in form for costs, is coram non judice, and 
void, without reversal by appeal. Id. By the 
act of 1808, a party has the right to appeal 
"from any order or decree of any judge presiding; 
on the circuit" whether it be interlocutory or 
final. Price v. Nesbit 1 Hill, Eq. 453. No ap- 
peal lies from a temporary order of the court ot 
chancery, awarding an injunction; and such an 
order having expired, the appeal was dismissed- 
Trustees of Huntington v. NicoU, 3 Johns. 5bb^^ 
An appeal lies from an order of the court o£ 
chancery, refusing to dissolve an injunction^ 
and awarding- costs against the defendant. 
McYickar v. Wolcott 4 Johns. 510. No appeal, 
lies to this court &om an order of the court of 
chancery for an attachment to bring up a party 
to answer interrogatories, for a contempt in dis- 
obeying a writ of injunction issued in a cause- 
Buel V, Street, 9 Johns. 443. An appeal will 
lie from an order of the court of chancery, re- 
fusing to open proofs in a cause for the purpose 
of re-examining a witness, who, since his ex- 
amination, has disclosed facts material and per- 
tinent to the issue depending in diancery, which 
he did not disclose when on examination; such 
order of the court of chancery affecting the 
merits of the cause. Beach v. Fulton Bank, 2 
Wend. 225. It Ues when the order appealed 
from materially affects the merits of the cause; 
or is of such a character that the party may b& 
aggrieved by it Id. Although the order ap- 
pealed from was made by the court of chancery 
in the exerdse of its discretionary powers, or 
touching the mode of its proceedings, an appeal 
will be entertained, if not of an equivocal char- 
acter. It does not, however, follow that no ap- 
peal will be dismissed which does in fact or may 
bv possibilitv affect the merits of the cause. Id- 
226. If a bill of review, showing just cause, he- 
offered, and refused by the chancellor, an ap- 
peal lies to the court of appeals. Lee v Braxton^ 
5 Call, 459. A party aggrieved by one brandi of 
a decree, does not thereby acquire a right to> 
call in question another portion thereof, whicht 
has no bearing or effect upon his rights or inter- 
ests. He can apneal only from such parts of 
the decree as affect him. Idley v. Bowen, 111 
Wend. 227. The right of appeal in equily , is, 
limited to final decrees or to orders involving: 
the merits. It does not extend to such orders 
as are merely interlocutory, or to decrees by- 
consent or default Ringgold's Case, 1 Bland,. 
5 12; Slye v. Llewellin, Id. 18, note; McKim t- 
Thompson, Id. 150. Where an appeal is takera 
from an interlocutory decree of the county court 
to the court of chancery, and that court affirms 
the decree, and an appeal is taken to the eoi^t 
of appeals, the decree of the chancery will be 
considered as interlocutory. Fretwell v. Wayt,. 
1 Rand. [Va.] 415. A decree directing the con- 
veyance of land by deed is a final decree, anffi 
may be appealed; but no appeal lies from the 
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ings perfect without any answer to the bill; 
but, with that variation, the same proceed- 
ings as in other eases axe to be had; which 

decision of the court, on an attachment to en- 
force the execution of the deed. "Watson v. 
Thomas, Litt. Sel. Gas. 248. It seems that in 
an appeal from a final decree made in a suit 
before a Tiee-chancellor^ the merits of an inter- 
locutory decree made in such suit cannot be in- 
quired into. Bank of Orange County t. Fink, 
7 Paige, 87. Especially where the time for ap- 
pealing from the interlocutory decree has ex- 
pired. Id. Decrees in chancery for money, do 
not bear twelve and a half per cent, interest per 
annum, from the time of rendition in the court 
below, until their affirmance in -Qie supreme 
court Trainer v. Skein, 10 Yerg. 369. A de- 
cree ordering an account is not such a final de- 
cree or determination of the cause as will au- 
thorize an appeal from it. Berryhill v. M'Kee, 
3 Yerg. 157. No appeal lies from a mere initia- 
tory order, as for an attachment to bring a party 
into court to answer for an alleged contempt; 
but if the order for an attachment contain a 
final determination or adjudication that the de- 
fendant is in contempt, he may appeal there- 
from. M'Credie v. Senior, 4 Paige, 378. An 
appeal lies from an order of the court of chan- 
cery, directing a suit to stand rcYived against 
the representatives of the deceased party, if the 
rights of the appellant are in any way affected 
by Sttch revival of the suit Rogers v.Paterson,4 
Paige, 450. Where a party has released all his 
interest in a suit, he has no right to an appeal 
from an order made therein which cannot prej- 
udice him, although it may be wrong as against 
other parties. Steele v. White, 2 Paige, 478. A 
party who is aggrieved by a part of a decree 
only, cannot by his appeal call in question other 
parts of the decree in which he has no interest; 
although the appeal is broad enough to embrace 
them. Hone t. Van Schaick, 7 Paige, 221. An 
error in an interlocutory decree, where a final 
decree has been subsequently made, without 
such error being x'rged, is no ground of appeal 
or reversal, Bullitt v. Tharp, 1 A. K. Marsh. 
604, Where the court of appeals reversed a 
decree of the court of chancery, and directed 
that the defendants account with the complain- 
ant, and that the chancellor have the account 
stated by the auditor, &c., whidi having been 
done, and a decree passed for payment of the 
sum stated to be due from the defendants to 
the complain.int an appeal lies from such a 
decree to the court of appeals. Gover v. Hall, 
3 Har. & J. 43. A decree directing the surveyor 
to make partition of a tract of land and to malie 
report is not final, and cannot be appealed from. 
Young V. Skipwith, 2 Wash. [Va.] 300. An order 
directing an issue is a proper subject of appeal. 
Drayton v. Logan, Harp. Eq. 67. A party can- 
notappeal on a mere question of costs. Lewis 
V. Wilson, 1 M'Cord, Eq. 210; SI'Milan v. El- 
dridge, Harp. Eq. 260: Ashby v. Kiger, 3 Kand. 
[VaJ 165; Xyles v. Lyles, 1 Hill, Eq. 76, 92. 
The Revised Statutes of New York authorize 
an appeal from a decree as to the general costs 
in a cause, provided the appeal is entered within 
fifteen days after notice of the decree. Win- 
slow V. Collins, 3 Paige, 88; S. P. Lain v. Lain, 
10 Paige, 191. In analogy to the law in rela- 
tion to appeals from decrees of courts of chan- 
cery in relation to costs, an appeal lies to the 
chancellor from a decision of a surrogate, in re- 
lation to the general costs of a suit or proceed- 
ing before him to call an executor or administra- 
tor to account. Id. A mere interest in the 
costs gives no right of appeal in respect to any 
other matter. Reid v. Vanderheyden, 5 Cow. 
719. The refusal of the chancellor to grant a 
feigned issue in a proper case, when directly ap- 
plied for, and where in the exercise of a sound 
discretion an issue should have been directed, 
is good ground of appeal. Townsend v. Graves, 



[19 Fed. Cas. page 1076] 

must mean that the matter then becomes a 
suit which may be carried on in court, as if 
instituted in the ordinary course of practice. 

^ F^if^' 453. It seems that a party who has 
not asked for an issue in the court below, cannot 
sustain an appeal on the ground that such issue 
would have been proper. Id. The omission of 
the court below lo award an issue to settle a 
disputed claim of right between the parties, is 
not a ground of appeal, if neither party asked 
for such issue on the hearing of the cause 
Belknap v. Trimble. Id. 577. A rejection by the 
legislature of a claim against the state, is no bar; 
but the creditor may, notwithstanding, apply to 
the auditor, and if refused, appeal to the courts. 
Com. V. Beaumarchais, 3 Call. 122. Causes in 
equity cannot be removed by writ of error from 
a circuit court for re-examination in the supreme 
court of the United States. The appropriate 
mode of removing such causes is by appeal. The 
San Pedro, 2 Wheat. [15 U. S.] 132. It seems 
that an award rosoectlng an allotment of lands 
hetween joint owners might be reviewed in chan- 
cery, where the allotments were so disproportion- 
1? ^^^^9' .^s to strike the senses at once as a 
matter of injustice, or showing positive injustice 
r^ 1 1 /.F^^,^?,.^*^'^- ^umpass V. Webb, 4 Port 
LAJa.J 05. The supreme court has no jurisdiction 
of a case brought up by writ of error, for revers- 
ing an order of the circuit court exercising chan- 
cery jurisdiction, dissolving an injunction, and 
the proper mode of bringing up such a case is 
by appeal from the order of dissolution. Russell 
V. Peirce, 7 Port. [Ala.] 276. An appeal ought 
not to beallowed from a dismission of a bill of in- 
junction under the act of assembly, the injunc- 
tion having been dissolved and no cause shown 
against such dismission at the next term, An- 
derson V. Ellington, 2 Hen. & M. 16. In such 
case, if the complainant wishes to appeal, he 
should carry on his suit in the usual course of 
the court to a final hearing; and it seems that 
his intention to appeal, declared by his counsel, 
would be sufficient to prevent the dismission, 
and authorize his carrying on the suit If he 
fails to do this at the time of the dismission, he 
may move at the next term, upon notice of tho 
adverse party, to set it aside, when it may be 
done if it appear reasonable. Id. An appeal 
ought to be allowed by the court of appeals from 
an order of a superior court of chancery, reject- 
ing a motion to allow a bill of review where the 
right of property had been decided, and a writ 
of habere facias possessionem awarded; but an 
account remained to be taken, and the commis- 
sioner's report had not come in, such report be- 
mg interlocutory only. Bowyer v. Lewis, 1 
Hen. & M. 554. An appeal cannot be sustained 
by a person who cannot be injured by the alleged 
error of the judge a quo, unless he is the legal 
representative of a party who may be injured 
thereby. Id, An appeal granted becomes a nul- 
lity upon failure to give the appeal bond as re- 
quired, and will not be considered in this court 
Wickliffe V. Clay, 1 Dana, 589. Quaere? If an 
appeal can be taken from a decree dissolving an 
injunction witli costs? Davenport v. Mason, 2 
Wash, [Va.] 201. There is no saving in the 
act limiting appeals in favor of persons non 
compos mentis. Owing's Case, 1 Bland, 408. 
The Incompetency of a witnessi^js no ground of 
appeal, if he were not objected to at the hearing. 
Henshaw v, Robertson, Bailey, Eq. 311, That 
the evidence upon questions of fact is involved 
in much doubt, constitutes, perhaps, the best 
reason why the court of appeals should not re- 
view the cnanceilor's decision in relation to it. 
Lord V. Lowr.v, Id. 510- A complainant who has . 
parted with all his interest in the subject of 
litigation, pendente lite, cannot appeal from a 
decision which injuriously affected such interest 
Card V. Bird, 10 Paige, 426. Nor can a partv 
appeal from those parts of -a decree which do 
not affect his interest Id^ 
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So it was understood by the judge of tlie 
Xortliei-u district 

The record brought up to this court ex- 
hibits all tlie features of a regular suit 
Proofs are taken, orders are entered, com- 
missions issued, full argument is heard, and 
a final decree is pronounced. By the act of 
IMarch 3, 1803, an appeal from all final judg- 
ments or decrees of a district court is al- 
lowed to the circuit court; and, as this is 
a final decree, the case comes within the 
statute, unless there is something in the or- 
ganization of the district court of the .North- 
ern district which prevents the applica- 
tion of the act to it The act of April 9, 
1814, divided the state of New York into 
two districts. There would have been no 
ground, upon the general language of the 
act, to doubt that congress intended the two 
courts to stand, in relation to the circuit 
court, precisely as the single one had stood. 
The judge of the Southern district was di- 
rected to hold the northern court, in case 
•of the absence or inability of the judge of 
the Northern disti'ict The 3d section is, 
however, calculated to create some question 
as to the extent of the appellate jurisdiction 
of the circuit court; for it is provided "that 
writs of error shall lie from decisions there- 
in to the circuit court," without any men- 
tion of appeals. There is, accordingly, great 
force in the inference that, by the special 
provision for writs of error, congress intend- 
ed to exclude cases of appeal, and that, un- 
der the act organizing the court of the North- 
ern district, the decisions in admiralty 
and equity eases made in that court would 
be final. This was clearly an accidental 
omission in penning the act By the act of 
March 3, 1823 [3 Stat 774], appeals were 
given from final decrees or judgments of 
that court to this court The act of May 22, 
1826 [4 Stat 192], gives an appeal or writ 
of error directly to the supreme court from 
the decisions of that coui-t sitting as a cir- 
cuit. It accordingly follows that the dis- 
trict court of the Northern district is placed 
Upon the same relation to the circuit court 
as that of the Southern district, and an ap- 
peal lies from it to this court to the same 
extent 

The question now presented appears to 
have been before the circuit court of the 
Sixth circuit and that of the District of 
Columbia, and directly opposing decisions 
have been ma<?e upon the point by those 
courts. The views taken by those courts of 
this subject are not furnished us, and as 
they stand in conflict, neither can be urged 
as an authority upon this court. 

I am of opinion that the decision of the 
district judge is a final decree of the district 
court, from which an appeal lies to this 
court 
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Case KTo. 11,291. 

PORTER et al. v. VIETS. 

[1 Biss. 177.]i 

Circuit Court, N. D. Illinois. Aug. Term, 1857. 

COSTKACT FOB FOTUBE DELIVERY— NOT A WaGER 
— INTEKTION TO SeTTLB "DJFFEKEKOB" 

Casxot be Shown. 

1. A contract for the sale and delivery of grain 
which the party did not have nor expect to have, 
is nevertheless vaUd. 

[Cited in Clarke t. Foss, Case No. 2,852; Gil- 
bert V. Gaugar, Id. 5,412; Jackson v. I'oote, 
12 Fed. 41,] 

2. Such a contract is on its face strictly legal, 
and is not a wager, and the defendant ^nnot 
be permitted to show that the intention of both 
parties was, that no grain should actually be de- 
livered, but that the "difference" should be set- 
tled between them in cash. 

[Cited in Hentz v. Jewell, 20 Fed. 593.] 

3. Although it is true that by a settlement of 
the "difference" the same result is reached as 
in a wager, that circumstance does not make, 
the original contract the same. 

4. The defendant in order to establish the il- 
legality of the written contract, cannot estab- 
lish orally a simultaneous contract alleged to be 
illegal. 

On the third of April, 1857, the defend- 
ant, Viets, entered into a contract in writ- 
ing with the plaintiffs, by which he sold 
them fifteen thousand bushels of com at 
forty-eight cents a bushel, deliverable free" 
on board, during the last half of June. The 
plaintiffs were to pay for the corn on de- 
livery. Both parties executed the contract 
The corn not being delivered, suit was 
brought on the contract At the time the 
corn was to have been delivered, it had 
risen to sixty-three cents a bushel, so that' 
the "difference" was over two thousand dol- 
lars. The defendant set up in defense that 
at the time of making the conti-act he was 
not possessed of the corn, nor had he en- 
tered into any contract for the purchase of 
the same, nor had he any expectation of ob- 
taining the corn; that it was not intended 
by the parties that the com should be de- 
livered, but that it was a contract for the 
payment of the "difference" between the price 
mentioned, and its market value at the time 
of delivery; in fine, that it was nothing more 
than a wager between the parties as to the 
price of corn at the time fixed on, and that 
the contract was only a cover to the real 
intent of the parties, which was merely a 
bet and no more. Plaintiffs demurred to 
plea. 

S. W. Fuller, for plaintiffs. 
Mr. Stuart, for defendant. 

DBUMMOND, District Judge. Whatever 
doubts may have formerly existed, it must 
now be considered "the settled law, both 
in England and in this country, that the 
mere fact that a man may not have in his 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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possession, and lias not attempted to ac- 
quire possession of, a particular commodity, 
wliich he undertakes to sell, deliverable at 
:a future time, will not render illegal a con- 
tract made by him to sell and deliver the 
.article. He is bound by bis contract, never- 
theless, and must deliver the property or be 
-subject to the consequences of a non-deliv- 
ery. It is an agreement to sell and deliver 
:at a future day, and to release a party from 
such a contract, because he did not at the 
time possess the property, -would interfere 
too much with commercial contracts. Peo- 
ple might differ about the propriety of a 
man making such a contract who did not 
Smow certainly where he was to aequh'e the 
property, but having made it, the courts will 
compel him to abide by it. 

Stock contracts have in some of the states 
tteen placed under certain restrictions by 
the legislatui'e, but there has been no legis- 
lation touching such contracts as this before 
the court. If com had fallen fifteen cents 
a bushel, Viets would of course have insisted 
on Warren Porter & Co., complying with 
their contract. 

Both parties entered into it with full knowl- 
edge of the risk they run, and the court 
will not help one of them because his judg- 
ment was unsound or because something 
occurred that he did not foresee. If it be 
said that it causes personal or combined 
efforts to be made to affect the price of the 
article, of that also the parties were fully 
aware before they made the contract In 
this respect they stood on terms of equality. 

It is not necessary to decide in this case 
Tvhether a wager between these parties as 
to the price of corn at a particular time was 
valid or not. The defendant no\v insists 
that he did not make such a contract as is 
presented to the court by the pleadings in 
the ease, but that it was an agreement to 
pay the difference between the price of com 
:as stated, and the price at a future day— 
in other words, he wishes to prove what the 
law determines is ordinarilj'^ the measure 
■of damages for the non-performance of his 
-contract. The rule is well settled that when 
two men make a conti-act, and reduce it to 
writing, and sign it that it is the contract j 
between them. It cannot be shown verbally ! 
that something different was Intended at 
the time from what appears in the writing. 

It is a rule resting upon the soundest prin- 
'Ciples, and one of uniform application. Here 
no fraud is pretended. The contract is free 
from doubt or ambiguity. It is to deliver a 
<certain 'quantity of com at a certain time 
tor a certain price, all set forth in writing. 
The defendant says he wishes to show that 
the intention of the parties at the time was 
to make a wager as to the price of corn dur- 
ing the last half of June, and that the 
iimount of the wager and the party that was 
to win or lose was to depend upon the mar- 
ket price of the com. Now it may be tme 
that the result is precisely the same— that 



is, the one party loses and the other gains 
the same amount as in a wager. So it is in 
any ease of this kind, when a paiiy does 
not perform his contract. But that circum- 
stance does not make the contract the same. 
In the case of a wager on the price, when 
a man pays the "difference," he performs 
his contract, but he does not fulfill this con- 
tract by paying the difference. He meets 
the penalty the law imposes for a breach of 
it Here this defendant wishes to establish 
orally that another contract was made at 
the time not in writing and which he alleges 
was illegal, in order to make out the illegali- 
ty of the written contract. This cannot be 
done. No doubt all contracts which are il- 
legal may be attacked, but no ease has been 
shown which authorizes a party to prove 
verbally, that another contract (in itself il- 
legal) existed, and so get rid of a written 
contract on its face unexceptionable. De- 
murrer sustained and judgment for plain- 
tiffs. 

NOTE. A contract for the sale of goods at a 
fixed price, to be delivered at a future day, the 
vendor not having the goods nor any means of 
acquiring them except by purchase, is not a 
gambling contract. Stanton v. Small, 3 San-lf. 
230; Mellvaine v. Egerton, 2 Rob. [N. Y.] 422. 
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PORTEVANT v. The BELLA DONNA. 

OWNERS OP THE LOUISA v. The BELLA 
DONNA. 

[4 Newb. 510.]i 

District Court, E. D. Louisiana. April, 1855. 

Collision— V ESS KT. at Anchor — Presumption as 
TO Which of Two Vessels Caused 

THE Is JUKI". 

1. Where it appears that a steamboat was 
moored at the bank of the river in her proper 
place and out of the track of vessels ascending 
and descending the stream, and she is injured 
by a collision with one of two boats ascending, 
her owner is entitled to damages; and the only 
question for the decision of the court is, from 
which of the boats is he entitled to recover? 

2. Where two steamboats are ascending the 
river side by side, and a collision occurs, a very 
clear case should be made out to justify the 
court in giving judgment against the boat run- 
ning next to the shore, when it is shown that 
she was as near thereto as prudence would dic- 
tate. 

3. In such a case the outer boat having the 
whole width of the river for a channel, must 
show beyond a reasonable doubt tiiat, as the 
swifter boat of the two, she took all proper pre- * 
cautions to pass the other at a suitable distance; 
otherwise she will be responsible for the dam- 
age arising from a collision with a steamboat 
moored at the shore. 

1 [Reported by John S. Newberry, Esq.] 
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[These were libels by William J. Portevant, 
owner of the steamboat Ruby, and by tlie 
owners of the schooner Lonisa against the 
steamboat Bella Donna, for damages sus- 
tained by collision.] 

Mr. Van Matrie, for libelant 

Wolfe & Singleton, for the Bella Donna. 

J. W. Price, for the Louisa. 



McOALEB, District Judge. The libelant in 
this case claims damages for injm-ies sus- 
tained by his steamboat called the Buby, in 
a collision with the Bella Donna on the 16th 
November last. The owners of the latter 
boat on the other hand, alleged, that the col- 
lision was caused by the steamboat Louisa, 
which was ascending the river with tha Bella 
Donna at the time of the occurrence. No 
possible blame can be imputed to the Buby, 
which, at the time of the collision, was moored 
at the bank of the river between Sixth and 
Seventh streets in the Fourth district of this 
city. She was in a proper place, out of the 
track of vessels ascending and descending the 
river. Her owner is undoubtedly entitled to 
indemnity for the damages he has sustained, 
and the only question for the deci^on of the 
com-t is whether he shall have a decree 
against the Bella Donna or the Louisa. These 
boats were ascending the river on their usual 
voyages, having previously left their places 
at the wharf about the same time— the Louisa 
a few mhiutes before the Bella Donna. The 
latter, however, being superior in speed, very 
soon overtook the former and passed her on 
her larboard. Before she passed her enthrely, 
however, her starboard quarter, ten feet from 
her rudder, came in contact with the larboard 
side of the bow of the Louisa. The force of 
the collision had the effect of throwing the 
bows of both boats in towai-ds the shore. 
The Louisa was thrown with considerable 
violence against the ship Garriek, at that time 
moored at the shore, and the Bella Donna 
was driven against the Buby. I am satisfied 
that the Louisa did not run against the Buby 
at all, although there is testimony to that ef- 
fect. If she did, it is certain that she caused 
no injuiy, inasmuch as the whole force of her 
speed was broken by her commg in contact 
with the anchor chains of the Garriek. My 
first impression was that the Bella Donna and 
the Louisa were engaged in a race at Ihe time 
the collision occurred; but further examina- 
tion of the evidence, has led me to a different 
conclusion. The testimony of the witnesses 
is my only guide; and where that concurs, 
the com-t can have no hesitation in foUowmg 
it. Upon this point all the witnesses agree 
that they were running at their usual speed. 
In reference to other facts, however, it is not 
so easy to arrive at a satisfactory conclusion, 
by reason of the usual conflict of evidence. 
The witnesses Dennett and Mure, should un- 
doubtedly be regarded as entitled to full cred- 
it; but I am satisfied they were not in a po- 
sition to notice with accuracy all that oc- 
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cuiTed in the management of the two boats. 
We find m the first place, that Dennett was 
mistaken hi a most essential particular. He 
testifies that the Louisa ran into the Buby, 
and he is most clearly shown to be in error, 
both by the testimony of the pilot of the 
Louisa, and of the man who had charge of 
the Buby, and was on board of her at the 
time of the collision. In the next place, he 
could not see the changes in the com-se of the 
boats; it should be borne in mind, that the 
Louisa was running next to the shore, and 
it was her duty to keep at a safe distance 
from the shipping along the left bank of 
the river. The evidence shows that she was 
as near as prudence would dictate. The Bella 
Donna passed her on the outside, and had the 
whole width of the river for a channel; she 
was evidently the sti'onger, larger and speed- 
ier boat of the two, and could easily have 
gained the position in the river for which she 
was evidentiy striving, after she had gone 
ahead; in passing the Louisa, I am satisfied 
that she did not- run at a suflacient distance 
from tiie latter, and that in attempting to re- 
gain her position near the shore or the ship- 
ping, she was guilty of imprudence and want 
of skill in steering too soon and too suddenly 
across the bow of the Louisa. The testimony 
of the passenger on board the Louisa has 
mainly brought my mhid to this conclusion. 
He was evidently in a most favorable position 
to watch the movements of the two boats, 
and seems to be a man of experience. 
In my judgment, a veiy clear case should 
, be made out to justify a court in giving judg- 
I ment against the boat running next to the 
shore, when it is clearly shown, as in this in- 
stance, that she was as near thereto as pru- 
dence would dictate. It is the duty of the 
Bella Donna to show beyond a reasonable 
doubt, that as the stronger and swifter boat, 
she took all needful and necessary precautions 
in passing the other boat. When it is so per- 
fectly apparent, that, from her superior ca- 
pacity to stem the current of the river, she 
could easily have taken the lead of the 
Louisa, it should be clearly shown, that she 
was prevented from accomplishing her object, 
by some overruling necessity, or by some 
manifest violation of the rules of navigation, 
on the part of the other boat. The proof, in 
luy judgment, is not sufficient to exculpate 
her from blame. On the contrary, I think she 
is justly chargeable with the damages sus- 
tained by the Buby and the Louisa, notwith- 
standing the positive but most imsatisfactoiy 
testimony of Dennett. It is quite impossible 
that from his position on shore, while the 
two boats were nearly opposite to where he 
was standing, he' could discern with any de- 
gree of accuracy, the deviations in the com-se 
of either boat. The "wild steering" alluded 
to by the witness Mure, may be accounted for 
by the fact spoken of by the pilot of the 
Louisa, that it became necessary to deviate 
from her com'se at one time, to avoid a scow. 
As a general rule, I um not disposed to rely 
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upon the testimony of pilots -who may be 
called to testify in justification of their own 
conduct; but in this instance I find the testi- 
mony of the pilot of the Louisa so fai* sus- 
tained by that of the passenger before re- 
ferred to, as to entitle it to full credit. 

I therefore pronounce for the damages in 
this ease, and decree that the libelant recover 
the amount thereof from the Bella Donna as 
the guilty boat I also decree that the own- 
ers of the Louisa recover the amount actually 
expended in repairing the injuries sustained 
by their boat in consequence of the collision. 
And I now order that the ease be referred to 
the commissioner, R, M. Lasher, Esg., to as- 
certain the amount of damage. 
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Case "No. 11,293'. 
In re PORT HURON DRY DOCK CO. 
114 N. B. R. 253J i 
District Court, E. D. Michigan. May 25, 1876. 
Bankuuptot— Pkoop op Claim bt Deposition. 
_ DepositioDS to prove daims in bankruptcy are 
madmissible unless they contain the averments 
required by sermon 5077 of the Revised Statutes 
of the Umted States. They must also he made 
by a party authorized by the statute; and con- 
form substantially to the forms prescribed by the 
statute and. the general orders. 

The questions arise upon the offer of a 
deposition of John E. Miller, cashier of the 
First National Bank of Port Huron, to prove 
a debt claimed by said bank to be due from 
the Port Huron Dry Dock Company. The 
deposition not being satisfactory to the reg- 
ister, he declined to file it, and the attorney 
for the creditor insisting upon its sufficiency, 
it was certified into court ror determination 
by the district judge. 

By HOVET K. CLARKE, Register: 
The claim of the bank consists, first, of an 
open account, claiming a balance of three hun- 
dred and thirty-nine dollars and fourteen 
cents. Second, three promissory notes made 
by George Morrison and indorsed by the 
bankrupt: one for four hundred and fifty- 
nine dollars, one for five hundred and forty- 
eight dollars and sixty cents, and one for 
two hundred and eighty-seven dollars and 
thirteen cents. Third, a note made by the 
bankrupt for the sum of three thousand one 
hundred dollars. 

First. The question whether a considera- 
tion is shown as required by law (section 
5077, Rev. St. U. S.) applies with more or 
less force to all of the items set up by the 
claimant. This objection— insufficient state- 
ment of consideration— against the item stat- 
ed as on account, I regard as sufficient for its 
rejection. No attempt is made in the body of 
the deposition to state the consideration at 
all, except by reference to the "annexed ac- 
count," and the account shows nothing ex- 

1 CReprinted by permission.^ 



eept dates and amounts. The subject-matter 
of the account nowhere appears. The fact 
that the claimant is a moneyed corporation 
renders it probable, indeed, that the suDjeet 
of the account was money or currency—a 
probability no sti-onger, however, than that 
every merchant's account is for goods sold, 
which has never yet been relied upon to ex- 
cuse them from stating, on oath, the con- 
sidei-ation of theii- demands. There is also 
an item in this account for interest which 
cannot be allowed under the provisions of 
general order 34, concerning interest upon 
open accounts. By this the proof Is requir- 
ed to "state when the account became or will 
become due; and if it consists of items ma- 
turing at different dates, the average due 
date shall be stated." The amount of inter- 
est to which a claimant is entitled is not lo 
be determined by himself. The rate is a 
matter of law or agreement under the law; 
and the period is to be fixed, either by agree- 
ment, or by the law, which declares what 
may be added to overdue claims. The fact 
of maturity may be fixed by the oath of the 
claimant, if the contract be not written; and 
if he desires interest to be added, the general 
order requires him to state and swear to it. 
The computation of the amount is the duty 
of the register, answering to a computation 
by a clerk of a eommon-Ia.w court on an as- 
sessment In this case the cashier assesses 
the damages of his bank by swearing that tiie 
"interest is calculated in accordance with a 
custom of said bank, well known to the of- 
ficers of" the bankrupt corporation. The 
amount of interest for the period to which 
the bank would be entitled, supposing each 
sum stated in the account was due at the 
date there given, would be not far from 
thirty-five dollars. The item claimed is six- 
ty-two dollars and seventy-six cents, which 
shows the wisdom of the rule by which the 
court commits to its own officers the compu- 
tation of interest, the data being furnished 
by the oath of the claimant There is an- 
other objection to the account as sworn to. 
The transactions are all stated as occurring 
from nine to eleven months after the pro- 
ceedings in bankruptcy were commenced. I 
think it quite possible that this is a clerical 
error. But in its present form it is inadmis- 
sible for this cause alone. 

Second. The second item of the claim of 
the bank, grouping the Morrison notes as 
one item, amounts to one thousand two hun- 
dred and ninety-four dollars and seventy- 
three cents. The objection to these, as prov- 
ed, is that the bankrupts are parties to the 
notes only as indorsers, and there is no legal 
proof that their liability as such has ever 
been fixed by demand and notice. The cash- 
ier avers in his deposition "that said notes 
were regularly protested upon the indorser," 
a phrase which seems to have been intro- 
duced with something of the purpose of am 
averment in a pleading, but certainly it does 
not state a fact The notaries' certificates 
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are not evidence, for -want of conformity to 
tlie statute of tlie state which makes a no- 
tary's certificate evidence in the courts of 
the state, and therefore in this court, of the 
facts therein stated only when "under his 
hand and seal of office." One of these cer- 
tificates has no seal at all, and each of the 
other two has a part only of a seal, revealing 
perhaps enough to suggest that it was the seal 
of some other notaiT borrowed for the oc- 
casion; but certainly not enough to show 
that it was the seal of the notaiy who employ- 
ed it, and therefore not within the statute 
which makes the certificate evidence for any 
purpose whatever; nor within the ruling of 
this court in Re Nebe [Case No. 10,073]. 

Third. The third of the iiems is a note for 
three thousand one hundred dollars made by 
the bankrupt corporation, and, as stated in 
the proof, discounted by the claimant only 
four days before the note was due, and twen- 
ty days after the proceedings in bankruptcy 
were commenced. I am quite sure that jus- 
tice to the other creditors of this bankrupt 
corporation, the complications of which with 
the business houses of Port Huron have been 
presented to me in many forms, requires a 
fuller statement of this transaction than that 
contained herein; not a deposition reduced to 
writing by or under the direction of the of- 
ficer who takes it, but an affidavit, drawn up 
by the attorney of tlie claimant, and which 
discloses nothing but that the note "was dis- 
counted by the said bank in its regular 
course of business on or before July 3, 1874, 
for the sum of three thousand and ninety- 
five dollars aaid forty-five cents." The hold- 
ers of commercial paper, acquired before ma- 
turity, and in good faith, are held by this 
court entitled to prove such claims against a 
bankrupt's estate, even though without con- 
sideration to the bankrupt. In' re Lake Su- 
perior Ship Canal Railroad & Iron Co. [Case 
No. 7,998]. This is a construction of the 
bankrupt act which requires the showing of 
a consideration of "the demand," in favor of 
such paper, reached with some difficulty over 
the express terms of the act, in order to dis- 
turb as little as possible the usages of the 
law-merchant. And, therefore, when the 
holder of such paper is allowed to prove it 
against a bankrupt's estate, notwithstanding 
it may be entirely wanting in an original con- 
sideration, by showing a consideration paid 
by him in good faith, he ought not to esteem 
it a hardship if he is called to show some- 
tliing more, from which his good faith may 
be inferred, than a bare assertion that he has 
discounted.it for a specified sum. For these 
reasons I think the proof in the form pre- 
sented ought not to be filed. 

I deem this a proper occasion to state, 
briefly, the principles which, in my judg- 
ment, should be applied to determine what 
proofs are admissible to establish claims in 
bankruptcy. Form No. 22 furnishes a prece- 
dent so far as one can be printed for general 
use. It must be filled up so as to be sworn 



to by the party in person, unless absent from- 
the United States or prevented by good: 
cause from testifying; it must state what 
the demand is; what the consideration is;: 
whether any and what securities are held. 
These are required by the express terms of 
the statute. General order No. 34 has added 
these further particulars: that depositions- 
must be correctly entitled; when made on 
behalf of a partnership or a coi-poration, the 
character of the deponent, as a member of 
the firm, or officer of the corporation, must 
be expressly shown on oath; when made by 
an agent, the reason must be stated why not 
made by the claimant in person; if the claim, 
be on open account, the existence of any note- 
or judgment for the same sum must be de- 
nied. All these I regard as directions hav- 
ing the force of law, which the register is; 
not permitted to disregard in determining^ 
what proofs are admissible. The function, 
of the register in examining proofs of debt 
for admission, as I understand it, is not only^ 
that of a judicial officer, who is to decide all 
the questions arising in the discharge of his- 
duty, according to law, and the general or- 
ders having the force of law, but sitting also- 
as an administrative officer, in the interest 
and service of all the creditors of each estate, 
he is'to take care that defective or insuffi- 
cient proofs are not allowed to pass through, 
partiality to any creditor, or inattention, 
which would produce all the mischievous ef- 
fects of partiality. 

I am thus particular in presenting these 
views of a register's duty to the court for- 
an authoritative decision thereon, because, 
since the change in the law, which allows no- 
taries to take proofs of debt, the number of 
defective proofs ofEered to be filed has great- 
ly increased, and greatly to the annoyance- 
of attorneys through whom they are sent I 
certainly do not wish to incumber the. prac- 
tice in bankruptcy with any unnecessary 
routine; but I have not been able to accept 
the view of my duty which has been occa- 
sionally presented, namely, that I have no- 
"duty"of supervision concerning such proofs,, 
and if no creditor objects, I must, or at any- 
rate may, file every proof offered. I think 
I state the fact as exactly as is possible, upon. 
a subject which is so much a matter of con- 
jecture, when I say that of all the proofs 
offered to me in the course of my service as- 
a register, not one-tenth of one per cent, of 
the whole number has ever encountered any 
objection from any creditor. Section 5076, 
which expressly makes proofs taken else- 
where "subject to revision by the register of' 
the court," suggests a more positive view of 
a register's duties; a view which I think the 
interests of all creditors require to be main- 
tained. This duty of revision is not an agree- 
able one. The exercise of it is treated by 
some officers, whose careless performance of 
their own duty makes corrections necessary, 
with petulance, and sometimes with dis- 
courtesy. I shall find no difficulty, I think,. 
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in applying tlie rules of law to all proofs as 
offered. I shall JBnd less in filing every proof 
that is offered, irrespective of its form or con- 
formity to law, that is not met with an ob- 
jection hy a creditor. But I shall find in- 
finite difficulty in devising a rule between 
these two. I respectfully submit, therefore, 
the whole subject to the determination of the 
district judge. 

BROWN, District Judge. Approved by con- 
sent. 



Case ISTo. 11,294. 

In re PORTINGTON et al. 

[8 Ben. 175.] i 

District Court, S. D. New York. June, 1873. 

Flking Registeu's Fees ox Compositiok— Re- 
payment OF Excessive Fees. 

When a surrender of property has been made to 
a register by bankrupts who subsequently effect 
a comi>osition with their creditors, which is ap- 
proved by the court, and thereupon the property 
is returned to the bankrupts, the compensation 
to be received by the register for his fees and 
services must be fixed by the court, and not 
taxed by the clerk of the court. If a register, 
under such circumstances, has received more 
than lawful compensation, he can, under general 
order No. 30, be compelled by the court to pay 
the excess into court. 

The register certified to the court, that, in 
this case, which was one of voluntaiT bank- 
ruptcy, a surrender of property was made 
to him by the bankrupts [Robert O. Porting- 
ton and Francis Portington], which property 
remained in his custody until a composition 
was made by the bankrupts with their cred- 
itors, whereupon, by order of court, the 
property was surrendered again to the bank- 
rupts; that the amount to be paid to the 
register for his fees in the matter had been 
estimated, agreed upon with the attorney of 
the bankrupts, and paid to him, and he had 
certified thereupon that his fees, costs and 
expenses had been paid, whereupon the or- 
der approving the composition had been 
made, and the property surrendered to the 
bankrupts; and that subsequently an order 
had been made, referring it to the clerk of 
the court, under general order No. 30, to tax 
the registei-'s bill of fees and charges. And 
the register submitted to the court, that 
such order should be vacated, on several 
grounds, the second of which was, that the 
taxation by the clerk "would not be within 
the provisions of the rule which provides 
that the 'clerk shall tax each fee-bill, allow- 
ing none but such as are provided for by 
these rules,' for the mattei"s in question are 
outside all such provisions;" but, he added, 
that, if the court wished, he would be happy 
to certify to it his services and disburse- 
ments in the matter. 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Ivincoln Benedict, Esq., and here reprint- 
ed by permission.] 



BLATCHFORD, District Judge. I think 
the order must be vacated for the reason 
secondly assigned by the register. The mat- 
ter of the compensation is for the court to 
adjust, and not for the clerk to tax as fees. 
But, I think that if the register has receiv- 
ed any money, in excess of lawful compen- 
sation, he can, under general order No. 30, 
be ordered by the judge to pay it into court. 
In this view, the services and disbursements 
should be certified by the register, as iie sug- 
gests. 
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Case I^To. 11,295. 

The PORTSMOUTH. 

[2 Bish. 56; 1 1 Chi. Leg. News, 65.] 

District Court, N, D. Illinois. Nov. Term, 
1868.2 

Ekterisg HAneoB — Jettison. 

1. The captain of a propeller having run more 
than a day without accurate means of determin- 
ing his position, supposed that the port of Wau- 
kegan, which he reached during the night in a 
fog, was Chicago, his destination. In attempt- 
ing to enter, at ordinary speed, he grounded, and 
jettisoned part of the cargo. There was no ne- 
cessity on account of either sea or wind to make 
the harbor at once. No effort was made to get 
lighters. Held: The captain was guilty of neg- 
ligence: 1st— In attempting to enter the harbor 
until certain of his location. 2d — In not ad- 
vancing slowly and with the utmost skill and 
caution. 3d — In not attempting to save the 
cargo. 

2. The owner of the cargo has aright to insist 
that tlie captain shall not with his vessel take 
the chance of entering a harbor of which he is 
not certain, and without necessity. 

3. Mariners must be held to the exercise of all 
reasonable skill and prudence. 

4. After a vessel is stranded, the captain is 
bound to take all possible care of the cargo. 

Libel by the Salt Company of Onondaga 
for' a quantity of salt jettisoned while the 
propeller was agi-ound at the harbor of Wau- 
kegan. 

1 [Reported by Josiah H. Eissell, Esq., and 
here reprinted by permission.] 

2 [Afiirmed by circuit court; case unreported. 
Decree of circuit court afiirmed by supreme 
court in 9 Wall. (76 U. S.) 682.] 
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"Waite & Clarke, for libellant 
Kae & Mitchell, for respondents. 

DllUMMONX), District Judge. Tbe facts 
of tWs case are briefly tliese: Tlie libellant, 
on the fourth day of October, 1866, shipped, 
at Buffalo, on board of the propeller Ports- 
mouth, then bound for Chicago, two thousand 
barrels of salt, under a bill of lading in the 
usual form, and which declared that the 
dangers of lake navigation only were ex- 
cepted. 

The propeller, shortly after, left Buffalo, 
and, on the 9th day of October, arrived at the 
Pes: Islands, in Lake Michigan, discharged 
some portion of the cargo there, took in ad- 
ditional cargo, and, on that evening, at about 
seven o'clock, left the islands, bound direct 
for Chicago, there being, at the time, a north- 
east wind, with considerable sea. The pro- 
peller kept her course that night and all the 
nest day, the fog still continuing until about 
sis o'clock in the evenmg, when, the fog lift- 
ing a little, a church steeple was discovered 
on the west shore of the lake, and what 
seemed to be a house. The captain supposed 
that this was Eacine, in Wisconsin, and con- 
tinued on his course up the lake upon that 
supposition. 

Between two and three o'clock on the 
morning of the 11th, a light was discovered, 
and the sound of a whistle, which was sup- 
posed to be that of a tug, was heard, and the 
movement of cars upon the shore. It was 
concluded that this was Chicago. The pro- 
peller had passed by, and to the south of, the 
supposed port and turned round to the north 
with a view of entering the harbor. The 
fog still continued. They could not see their 
way before them. All that they saw was the 
light, and all that they heard was the sound 
of the whistle and the movement of the cars. 
Upon this evidence they acted, and attempt- 
ed to enter the port upon the presumption 
that it was Chicago. As they entered, the 
mate, who was forward— as they came very 
close to the pier— discovered that it was not 
the pier at the Chicago harbor, and gave im- 
mediate notice to the captain, who was on the 
pilot house. The propeller was backed, but, 
in a short time, sti-uck upon the botjom; and 
it proved to be, not the port of Chicago, but 
that of Waukegan. 

The clerk was immediately sent ashore, 
and dispatched to Chicago for a tug, which 
arrived at Waukegan in the afternoon of the 
11th, the captain having, in the meantime, 
jettisoned a portion of a cargo and, among 
the rest, a quantity of salt belonging to the 
libellant— the propeller not having been re- 
moved from her position prior to the arrival 
of the tug. They were unable to get the 
propeller off untU fbe following morning, 
when she proceedea on her voyage to Chica- 
go, less that portion of the cargo which had 
been thrown overboard. 

The rule upon this subject is this: If the 
loss happened by a peril of the lake, and it 
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could have been avoided by the exercise of 
any reasonable skill or diligence at the time, 
the carrier shall not be excused, but shall be 
held liable. Ang. Carr. 167 et seq. The sub- 
ject is very fully discussed by the supreme 
court of the United States, in the case of 
The Niagara v. Cordes, 21 How. [62 U. S.] 7, 
in which that court says, that losses arising 
from the dangers of navigation, within the 
exception ordinarily contained in bills of lad- 
ing, such as in this case, are not those that 
are in any degree produced from the mter- 
vention of man: they are such as happen in 
spite of human exertion, and which cannot be 
prevented by human skill and prudence. 

The question is, whether xmder the circum- 
stances of this case the captain of the pro- 
peller acted with all the skill and prudence 
necessary. While admitting that the case is 
not entirely free from difficulty, I do not 
think that he did. It will be recollected that 
the only means the captain had to determine 
his position on the 10th, when they caught a 
glimpse of land, were the speed of the pro- 
peller and the land. At that time, the ob- 
servation which was made was cOhfessedly 
indefinite and indistinct The captain sup- 
posed that it was Racine, because he thought 
that the propeller had made that progress 
during the day and the preceding night; not 
because there was anything in the aspect of 
the church spire or house that he saw to give 
character to the locality. 

It may be doubted whether there was 
enough in the case to warrant the conclusion 
that the propeller had_ sailed that distance; 
as it is clear, from subsequent circumstances, 
she had not But, without insisting on great 
strictness as to the actual progress the pro- 
peller had made in the meantime, from the 
Fox Islands up to six o'clock on the evening 
of the 10th, still, it is clear that there was 
not enough in the observation which had been 
made, together with the doubtful conclusion 
derived from the progress of the vessel, to 
justify those on board, absolutely, in the con- 
viction that there was before them any pai-- 
ticular place. The most that could be said 
was, that it was a matter of doubt; and in 
point of fact, the mistake that was made in 
the progress of the vessel must have been 
from thirty to forty miles; that is to say, they 
supposed they were thirty or forty miles 
nearer Chicago, on the evening of the 10th, 
than they actually were. 

The time that they arrived at and were 
about to enter the supposed harbor of Chi- 
cago, was not far from three o'clock in the 
morning- The fog was still thick. The evi- 
dence they had that this was the port of Chi- 
cago, was confessedly vague and indefinite. 
There was nothing to justify them, abso- 
lutely, in the conclusion that it was Chicago. 
It is clear that those on board the propeller, 
although they thought they were entering the 
port of Chicago, still, were not certain that 
they were so doing. The question is, wheth- 
er they were justified, under the circumstan- 
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ees, in taking the cbances and acting upon 
the presumption that it was the port of Chi- 
cago. 

As I have already said, I think that, under 
the circumstances of the ease, with the evi- 
dence before them as to where they were, 
the hour of the morning and the state of the 
weather, they ought to have remained until 
the approach of light or the lifting of the 
fog rendered it certain where they were. 

It is to be observed that there was no im- 
perative necessity, either in the sea or the 
state of the wind, for their making the nar* 
bor. There was no great risk, either to the 
propeller or to the cargo, in remaining off 
the port where they were until it could be 
ascertained with certainty wnat their situa- 
tion actually was. 

Again, admitting that the captain was justi- 
fied, under the circumstances, in attempting 
to enter the harbor on the suspicion thax it 
was Chicago, I think that proper precautions 
were not taken. If they were justified in <^n- 
tering the harbor at all, the utmost caution 
and skill should have been used. They should 
have felffevery step of the way. They should 
have advanced only with sufficient speed to 
give adequate and proper steerage way to 
the propeller. The engineer says that they 
were entering with the usual speed. The 
witnesses do not all agree upon this point; 
but I think it is manifest that they were ad- 
vancing too rapidly at the time; and, it is 
apparent that, if they had exercised more 
caution, the risk to the vessel and cargo, even 
if they had struck, would not have been near- 
ly so great as it ultimately proved to be. So 
that, on both grounds, I think there was not 
that degi'ee of skill and prudence exercised 
that there ought to have been under the cir- 
cumstances of the case. 

It is true that something ought to be al- 
lowed to the opinion of the responsible party, 
whose duty it was to decide at the time— 
the captain o^f the propeller; but, while this 
is true, it must not be forgotten that there is 
also something due to the owner of the cargo, 
and that it is not just or right that the cap- 
tain, in the exercise of the responsibility 
which devolved upon him, under circum- 
stances like these, should take the chances 
which then, it was apparent, existed. There 
was a chance that it was the harbor of Chi- 
cago; there was a chance that it was not; 
the captain was not justified in taking this 
last chance. 

I think it is the duty of the courts to hold 
mariners, under circumstances like these, to 
the exercise of all reasonable skill and pru- 
dence. Therefore it is that I hold the pro- 
peller accountable for the loss which oc- 
curred in this case. "We excuse them if the 
loss happened from dangers of lake naviga- 
tion; but it must be clear that the loss has 
happened in consequence of such danger. If 
it aijpears that the exercise of proper skill 
and prudence might have prevented the loss, 
then the carrier must be held responsible. 



Again, I am not satisfied with the conduct 
of the captain after the vessel was stranded. 
The rule laid down by the supreme court of 
the United States in the case already re- 
ferred to, is that, after the vessel is stranded,, 
the master is bound to take all possible care- 
of the cargo. When the vessel went ashore, 
the captain sent for a tug. No effort was 
made to get lighters. No attempt was made- 
to save the cargo; but the cargo, or a portion 
of it, including the salt of the plaintifC, was- 
thrown overboard and piled up upon the bot- 
tom, so that many of the barrels rose above 
the surface of the water, and were subse- 
quently saved by parties, residents of Wau- 
kegan. There was a heedlessness, even a 
recklessness, on the part of the captain, in re- 
gai-d to the jettison of a portion of the cargo^ 
which I hardly think, under the circumstan- 
ces, can be justified. 

But, inasmuch as some of the witnesses- 
examined think that the captain was justi- 
fied in the jettison that was made, I do not 
place the decree upon this ground. But my 
opinion is, that if proper exertion had been 
made, a part, if not the whole, of the cargo- 
might have been saved. The vessel was not 
more than fifty feet from the pier; lighters- 
might have been obtained, and certainly a 
portion of the cargo saved! And it will be- 
recollected that the wind was subsiding and 
the sea falling. 

Decree for libellant for the value of the' 
salt, belonging to the libellant, which was- 
thrown overboard. 

NOTE. This case was then appealed to the 
circuit court, and Judge Davis, of the supreme 
court, sitting as circuit judge, adopted fully the- 
opinion of Judge Dnimmond. [Case unreport- 
ed.] The supreme court again affirmed the de- 
cision in 9 Wall. [76 U. S.] 682, g. v. 
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Case I3"o. 11,S96. 

P0RTS3I0UTH SAV. BANK v. YELLOW 
HEAD. 

[3 Biss. 474; 5 Chi. Leg. News, 374; 7 Am, 
Law Rev. 751.] i 

Circuit Court, N. D, Illinois. Feb. 6, 1873. 

Mdkicipal Bonds — Estoppel — Rescission of Au- 
THOiiiTY — Ratification bt Legislature. 

1. As against a bona fide holder of bonds bear- 
ing upon their face the recital that they were 
issued according to law, it is not a sufficient de- 
fense that certain conditions have not been com- 
plied with. The town is estopped by the re- 
citals. 

2. Nor is it a valid defense that after a, meet- 
ing of the town electors at which a donation was 
authorized, but before it was formally accepted 
by the railroad company, the action of the first 
meeting was rescinded by the town. 

1 [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission. 7 Am. Law Rev, 
751, contains only a partial report.1 
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3. It is competent for the legislature to ratify 
And confirm issues of bonds previously made, 
and, it seems, to authorize town authorities to 
issue bonds without a vote of the people. 

Assumpsit on tMrty-six coupons issued by 
the town of Tello-w Head, Kankakee county, 
Illinois, to aid in the construction of the 
•Chicago, Danville and Vincennes Railroad, 
^ coi-poration organized under a special 
<;havter granted by the legislature of Illi- 
nois. 2 Priy. Laws ISGo, p. 140. The dec- 
laration contained simply the common 
-counts for money lent and advanced, goods 
sold and delivered, etc., but upon the back 
ot the declaration was indorsed notice that 
the plaintiff's sole and only claim under the 
declaration would be made on thirty-six cou- 
pons or interest warrants, numbered from 
one to thirty-six, inclusive, of which the fol- 
lowing is a copy: "Yellow Head Township, 
liailroad Bond. §30. No. (1 to 36.) Inter- 
est Warrant On the first day of March, 
1872, the township of Yellow Head, Kanka- 
kee county, state of Illinois, will pay to the 
bearer fifty dollars, at the Mechanics' Na- 
tional Bank of the City of Chicago, being 
one yeai^'s interest on bond, numbered as 
4ibove." The bonds offered in evidence read 
iis follows: "Know all men by these pres- 
•«nts, that the township of Yellow Head, in 
the county of Kankakee and state of Illi- 
nois, acknowledges itself to owe and be in- 
debted in the sum of five hundred dollars, 
lawful money of the United States of Amei- 
iea, which sum of money the said township 
of Yellow Head promises to pay to the bear- 
er, , at the office of the county treas- 
urer of said county, on the first day of 
March, in the year one thousand eight hun- 
dred and , with interest thereon at the 

rate of ten per cent, per annum, which in- 
terest shall be payable yearly on the first 
■day of March in each year, at the Mechan- 
ics' National Bank, in the city of Chicago, 
upon presentation and delivery of the war- 
rants or coupons, severally hereto annexed, 
until the payment of the said principal sum. 
This bond is issued under and by virtue of a 
law of the state of Illinois entitled, 'An act 
to authorize cities and towns, or townships, 
lying within certain limits, to appropriate 
moneys and levy a tax to aid the construc- 
tion of the Chicago, Danville and Vincennes 
Kailroad,' approved March 7th, 1867. Also, 
under and by virtue of a law of said state 
■entitled, 'An act to legalize certain aids here- 
tofore voted and granted to aid in the con- 
■sti'uction of the Chicago, Danville and Vin- 
■cennes Kailroad,' approved February 26th, 
1869, and in accordance with the vote of the 
■electors of said township, at a special elec- 
tion held June Sth, 1868, in accordance with 
«aid act; and the faith of said township of 
Yellow Head is hereby pledged for the pay- 
ment of said principal sum and interest as 
aforesaid." 

Wilson, Perry & Sturges, for plaintiff. 
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Monroe, Bisbee & Gibbs, for defendant, 
cited the following authorities: Dill. Mun. 
Corp. p. 149, § 22S; Pendleton Co. v. Gary, 
13 Wall. [SO U. S.] 304; Marshall Co. v. 
Cook, 38 111. 44; Moran v. Commissioners of 
Miami Co., 2 Black [67 IT. S.] 722; Starin v. 
Town of Genoa, 23 N. Y. 439; Knox Co. v. 
Aspinwall, 21 How. [62 U. S.] 539; Marsh v. 
Fulton Co., 10 Wall. [77 U. S.] 676; Aspin- 
wall V. Commissioners of Jo Davies Co., 22 
How. [03 U. S.] 364; Stoddard v. Gilman, 22 
Vt. 568; Pond v. Negus, 3 Mass. 230; Stine 
V. Supervisors, 47 111. 256; Beckwith v. Eng- 
lish, 51 III. 147; People v. Dutcher, 56 111. 
144. 

BLODGETT, District Judge, The defense 
interposed to a recovery on this bond is the 
want of compliance on the part of the town, 
with the conditions precedent, which author- 
ize a town, county, or city, to issue bonds of 
this description. The statute of March 7, 
1867 (2 Priv. Laws 111. p. 842), of this state, 
referred to in the bond, provides in sub- 
stance, that before any town on the line of 
said railroad shall issue bonds to aid in the 
construction thereof, the question of wheth- 
er such aid shall be given, the amount, and 
the manner in which it shall be given, shall 
be submitted to the legal voters of the 
town, either at a regular or special election, 
of which due notice shall be given. 

The evidence in this case shows that ii 
meeting was duly called to be held in the 
town of Yellow Head on the Sth of June, 
1868, for the purpose of voting upon the 
question of contributing the sum of eighteen 
thousand dollars to aid in the construction 
of the Chicago, Danville and Vincennes Bail- 
i-oad, and also in regard to donating the 
light of way for said railroad through said 
town. 

The election was held in pursuance of this 
call, at which a large majority of the votes 
east were in favor of the donation asked for, 
and also of donating the right of way. It 
also appears that subsequent to tliis meet- 
ing or election another town meeting was 
called and held on the 18th of July of the 
same year, and while the proceedings of this 
meeting seem to have been somewhat ir- 
regular, and the record does not show very 
definitely what the objects or intentions 
thereof were, the purpose evidently was to 
rescind, so far as they could be rescinded, 
the proceedings of the meeting of the Sth 
of June, and to vote a donation of twenty 
thousand dollars in lieu of the eighteen 
thousand dollars and the right of way voted 
on the Sth of June, and the result of the 
meeting was a rescinding of the vote of 
June Sth, and a donation of twenty thou- 
sand dollars without the right of way, and 
also limiting that donation to a certain time, 
and the establishment of a depot at a cer- 
tain point. 

On the 26th of February, 1869, the legis- 
lature of this state passed an act in regard 
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to tlie town aid for the railroad in ques- 
tion, tlie first section of which act is as fol- 
lows: "Section 1. Be it enacted, etc., that 
the taxes, aids and appropriations hereto- 
fore voted by towns, townships, or cities, 
along the proposed route of the Chicago, 
Danville and Vineennes Railroad, or in the 
vicinity of said railroad, he, and the same 
are hereby legalized, ratified and confirmed, 
and the appropriation so made by the town- 
ship of Yellow Head, in the county of Kan- 
kakee, on the Sth day of June, 186S, is here- 
by legalized and made valid; provided, said 
road shall run through said township of 
I'ellow Head." 3 Priv. Laws 111. p. 355. 

The bonds were issued, duly signed by the 
supervisor and town clerk, and pr-ior to the 
issue of the bonds the auditing board of the 
town audited the claim in favor of the Chi- 
cago, Danville and Vineennes Railroad for 
the sum of eighteen thousand dollars, and 
directed the issue of the bonds. 

The evidence in the case also shows the 
fact that these bonds were put upon the 
market and bought by plaintiff for full val- 
ue by the present owners. It also appears 
that said railroad was built through said 
town. 

It is contended on the part of tlie de- 
fendant in this case that inasmuch as this 
donation had not been formally accepted hj 
the railroad company at the time of the 
meeting of July 18th, it was in the power of 
the voters of the town to revoke the action 
of the Sth of June, and thereby invalidate 
the proceedings of the fii-st meeting; that 
until the offer of these bonds had been form- 
ally accepted, or the raih-oad company had 
done something which showed that they ac- 
cepted the offer of this assistance, the act 
was revocable. 

It is urged with a great deal of force and 
ability on the part of the defendant's coun- 
sel, that this action of the Sth of June hav- 
ing been rescinded by the meeting of the 
ISth of July, the bonds were therefore issued 
without the performance of the preliminary 
conditions; that the case stands, so far as 
the records of the town are concerned, pre- 
cisely as though the meeting of the Sth of 
June had not been held, and that, therefore, 
the bonds were issued without a compliance 
with the conditions precedent, which author- 
ize a township to bind itself in this form. 

Without going into a careful analysis of 
the numerous cases and authorities which 
have been cited, the law is abundantly set- 
tled, as it seems to me, that where the 
bonds of a municipal corporation have pass- 
ed into circulation, and into the hands of 
bona fide holders for value, and such bonds 
bear upon their face the assertion that the 
pre-requisites have been complied with, the 
town is estopped from asserting or pleading 
a denial of the performance of such pre-req- 
uisites. 

It seems to me this defense cannot be 
heard; that after these bonds have passed 



into circulation and have been sold in the 
market for value, the town cannot be per- 
mitted to question the truth of the asser- 
tion, solemnly made upon the face of the 
bonds, by the grantors who put them into 
circulation. The bonds show unequivocally 
that they are issued in conformity with the 
act of the legislature of March 7th, 1867, and 
of the act of Februai-y 26th, 1869, and of the 
township meeting of June Sth, 1S68. So 
much as to the recital in the bond. 

There is still another view to be taken of 
the question, which, I think, is not less 
cogent The law of February 26th, 1869, 
provides that, "the appropriation so made" 
—that is, made to the Chicago, Danville and 
Vineennes Railroad— "by the township of 
Yellow Head, in the county of Kankakee, on 
the Sth day of June, 1868, is hereby legal- 
ized and made valid." 

Now, it is competent for the legislature to 
delegate to these municipal corporations any 
powei"S which they see fit for the manage- 
ment of their local affairs. The legislature 
might authorize the town authorities of the 
town of Yellow Head to issue bonds in aid 
of any public enterprise without the vote of 
the people. Under the constitution in force 
at the time the act of February 26th, 1860, 
was passed, the legislature could authorize 
these municipal corporations to incur debt 
ad libitum, and issue bonds for their pay- 
ment. 

It is purely a question of power on the 
part of the town authorities, and if the leg- 
islature, by a special act, sees fit to waive 
the condition which applies generally and 
authorize the incurring of indebtedness for 
any special object, the power is complete. 

Now, this language of the act of 1869 is 
very significant, and it seems to me it is 
tantamount to saying that no matter what 
the people of the town might have done aft- 
erwards, the legislature intends to author- 
ize the town authorities to issue the bonds 
voted by the town meeting of the Sth of 
June, 1868. The law must have been so un- 
derstood by the town authorities, and I 
think such is its true interpretation. 

The view which I take of this case, of 
course, makes it unnecessary for me to go 
into any careful analysis of the cases cited. 
These bonds bear upon their face an asser- 
tion that the prerequisites, which would 
make them legal and binding, had been com- 
plied with; they were put in circulation, 
and as the court must presume, were nego- 
tiated on the faith of that statement. They 
must, therefore, be held valid. 

The court finds the issues for the plaintiff, 
and assesses the damages at nineteen hun- 
dred dollars, being the amount of the cou- 
pons and interest at six per cent since ma- 
turity. 

NOTE. For a further discussion of the va- 
rious questions arising on municipal bonds, con- 
sult Mygatt V. Green Bay [Case No. 9.998]; 
Luling V. City of Racine [Id. 8,603]; Schenck 
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V. Marsliall Co. [Id. 12,449]; Goedsen v. Man- 
itowoc Co. [Id. 5,501]; Nugent v. Putnam Co. 
[Id. 10,377]; and numerous authorities in those 
cases cited. 



Case ISTo. 11,S97. 

In re PORTSMOUTH SAY. FUND SOO. 

[2 Hughes. 238.] i 

District Court, E. D. Virginia. May, 1874. 

B.iNKiiopTOT — Election of Assiqxee — Appoist- 

MENT BY COUET. 

Where a majority of resident creditors who 
had been represented in a first creditors' meeting, 
and who had proved their claims by attorney, 
had voted for one person as assignee, and a ma- 
jority of creditors who had proved in person 
had voted for another person as assignee in 
bankruptcy, held, that there was no election, and 
that the court was at liberty to appoint an as- 
signee; — which was accordingly done, of a per- 
son equally acceptable to both parties and not 
concerned m the strife. 

This cause -was argued at length by Gayle 
and Holladay against the confirmation of 
the election of the Bains as assignees, and 
by W. H. C. Ellis for the election. J. G. 
Bain had been appointed attorney in fact by 
a majority in number, representing a ma- 
jority in amount of the creditors. These 
creditors, except in one or two instances, 
had not proved their claims by taking the 
oath in pei-son, as required by the 22d sec- 
tion of the bankrupt law [of 1867 (14 Stat. 
527)], but the oaths had been taken by Bain 
as their attorney. The question was, wheth- 
er the proof of the claims of creditors who 
resided in the district could be made by at- 
torney. 

HUGHES, District Judge. An agent can- 
not, by his own oath, prove a debt for a 
creditor who is resident in the United States, 
unle'ss- he shows that the creditor is pre- 
vented "by some good cause" from making 
the oath himself, in -which case the agent 
must show his own "means of knowing" 
the facts to which he makes oath. The 
oath Tvhich the 22d section requires of a 
creditor, in proving his claim, is such that 
it cannot be taken by proxy, and the 22d 
section of the bankrupt act dispenses with 
personal oath only where the creditor is "ab- 
sent from the United States," or is prevent- 
ed by "some good cause" from taking it in 
person. It must be shown affirmatively that 
the creditor vras prevented by "some good 
cause" from proving his claim in person, be- 
fore proof by an agent can be admitted. In 
this case there is not only no proof that the 
creditors represented by J. G. Bain were (ex- 
cept in one case) non-resident in the Unit- 
ed States, or were prevented from making 
oath themselves; but it is evident, from all 
the papei-s, that they were resident in the 
district and could have made proof of their 
claims in person. Not having proved their 

1 [Reported by Hon. Robert "W. Huzlios. Dip- 
trict Judge, and here reprinted by permission,] 



claims according to law, the votes cast for 
these creditors by attorney were, therefore, 
illegal, and the election effected by these 
TOtes was void. The court, therefore, dis- 
approved the election of R. T. Bain and 
George M, Bain, Jr,, and set the same aside. 
But the court held tliat it did not follow, be- 
cause the Bains were not duly elected, that 
Gale and Murdaugh, who received the votes 
of the minority of creditors who had duly 
proved their claims, had been elected. Ex- 
ercising the unrestricted power given to the 
judge by the fourth clause of section seven 
of the "bankrupt law, of approval or disap- 
proval, the court adjudged that there had 
been no choice of assignees. The judge in- 
timated a purpose of appointing Mr. L. Har- 
manson as assignee, but withheld the ap- 
pointment for a day or two in the expecta- 
tion that all parties would acquiesce in this 
selection. This was done, and Mr. Harman- 
son appointed. 

[NOTE. For an application on the part of 
the counsel of the bankrupt to be allowed com- 
pensation for services, see Case No. 11,298.] 



Case "No. 11,298. 

In re PORTSMOUTH SAV. FUND SOC, 

Ex parte MURDAUGH et al. 

[2 Hughes (1877) 239; 11 N. B. R. (1895) 303.] i 

District Court, E. D. Virginia. 

Circuit Court, E. D. Virginia. 

Baxkruptcy— Counsel Fees — Debtor's Cou:isel» 

1. In involuntary bankruptcy, where there has 
been contested litigation of the question whether 
acts of bankruptcy had been committed, and 
whether the debtor should be adjudicated a 
bankrupt, the debtor's counsel in such litigation 
should be allowed a fee out of the assets in bank- 
ruptcy. ' Per Hughes, District Judge. 

2. The creditors having allowed the counsel 
for the petitioning creditor a fee for prosecuting 
the petition, the debtor's counsel should be al- 
lowed the same fee by the court. 

3. This order of the district court must be re- 
versed. Per Bond, Circuit Judge. 

[In bankruptcy. For prior proceeding in 
this litigation, see Case No. 11,207.] 

HUGHES, District Judge. This is a pe- 
tition of O. W. Murdaugh, John H. Gayle^ 
and James G. Holladay, praying to be allow- 
ed a fee as counsel in resisting the petition 
in bankruptcy which was for two years 
prosecuted in this case against the Ports- 
mouth Savings Fund Society. On the 17th 
June, 1872, one of the ci-editors of that so- 
ciety filed a petition in this court charging 
acts of bankruptcy, and praying that the so- 
ciety might be adjudicated a bankrupt It 
seems that the board of directors of the cor- 
poration were divided on the question of 
supporting or opposing this petition. The 
board was composed of John N. Ashton^ 



1 [Reported by Hon. Robert "W. Hughes, Dis- 
trict Judge, and here reprinted by permission.) 



PORTSMOUTH (Case No. 11,298) 



[19 Fed. Gas. page 1088 J 



president, John Cocke, Leigli E. Watts, 
■George M. Bain, Jr., and George S. Neville, 
Another member, N, G. Forbes, had also 
ibeen duly elected, but it is claimed that he 
never acted. I see no evidence of his hav- 
ing taken part in any action of members of 
the board, except in uniting in an affidavit 
with George M. Bain, Jr., and George S. 
Neville, on the 2d July, 1872, which was on 
that day filed in this cause. There was 
long and warmly contested litigation, Ashton, 
president, Cocke, and Watts taking part 
■against the petitioning creditor, and Ne- 
ville and Bain siding with him. In 18T0, C. 
W. Murdaugh had been elected the general 
4ittorney of the society, succeeding in that of- 
fice his father, who had been the attorney 
t)efore him and had died. He was still the 
society's attorney in June, 1872, when the 
petitioning creditor's petition in bankruptcy 
was filed. Owing to the presence of four 
members of the board being necessary to a 
-quorum, and to the division of sentiment in 
•the board in regard to the petition, no ac- 
tion could be taken, or was taken by the 
board as a body, on the subject of the pe- 
tition. But the president, Ashton, Watts, 
and Cocke, united in giving directions to the 
society's general attorney, Mr. Murdaugh, 
vigorously to oppose the petition (see their 
affidavits filed September 3d, 1872, two pa- 
pers), and "to take such steps as were nec- 
essai-y to defend the society from the charges 
preferred." From their affidavit, filed 24tli 
November, 1874, it appears that they also 
joined James G. Holladay and John H. Gayle, 
attorneys, with Mr. Mm*daugh in the conduct 
of this defence. 

The prosecution of the proceedings in bank- 
ruptcy was vigorously conducted by the pe- 
titioning creditor and his attorney, and was 
vigorously resisted by these counsel for the 
defence dm'ing the whole period between the 
filing of the petition in June, 1872, and the 
final order of adjudication made on the 9th 
April, 1874. The order of adjudication made 
by the district court was on the 8th Novem- 
ber, 1872. From this order there was an 
appeal to the supervisory power of the cir- 
cuit court. That court made an order on the 
11th October, 1873, affirming the order of 
adjudication. There was an application for 
a rehearing made to the circuit court, which 
was granted. The rehearing was at Rich- 
mond, on the 9th April; and then a final or- 
der was made confirming the original order 
■of adjudication, and remanding the case 
here for regular proceedings in bankruptcy. 
The questions of law were difficult and im- 
portant; the amount involved in the litiga- 
tion was from seventy thousand to one htm- 
-dred thousand dollars; most of the proceed- 
ings occurred in Baltimore (the residence of 
the circuit judge), Alexandria, or Richmond, 
requiring expensive trips by counsel, both 
in the matter of time and pecuniary outlay. 
The coimsel for the defence called into re- 
■quisition the eminent legal services of Taze- 



well Taylor, Esq., in the arguments whicli 
were made at the distant places. Whether 
Messrs. Murdaugh, Holladay, and Gayle, and 
the majority of the board of directors were 
legally authorized to resist the proceedings 
in bankruptcy is a question which it is not 
for me now' to consider. That question was 
raised in the beginning of this proceeding, 
and it was practically decided by both the 
district and circuit courts at that stage of 
it. They were heard at various times for 
two years; they were heard by the disti-ict 
court before the fii-st adjudication; they 
were heard on appeal by the circuit court, 
and they were heard before the final order 
of the circuit court confirming both the pre- 
ceding orders of adjudication. These serv- 
ices of counsel have been recognized by the 
district and circuit courts for two yeare, and 
have been performed. True, the services 
were unavailing to defeat the adjudication 
of bankruptcy; but they were none the less 
arduous, protracted, and expensive for that 
reason. 

The only questions open for my decision 
are: Shall the services be paid for out of 
the assets in bankruptcy, and what shall 
be the compensation? The effect of an ad- 
judication in voluntary bankruptcy is to take 
from the banki"upt the whole of his estate, 
into the control and disposal of the court. 
The control is. retroactive, and reaches back 
from the day of adjudication to the day of 
the commencement of the proceedings; in- 
validating every intermediate transfer of 
property or payment of offset by the bank- 
rupt. It strips the bankrupt of all his means, 
and all control over his means; entirely dis- 
abling him to compensate counsel for mak- 
ing defence against tlie proceeding of the 
petitioning creditor. Yet the law clearly 
contemplates a defence on the debtor's part 
and carefully provides for him the methods 
of making it. There is a special section 
(the 39th) of the bankrupt law [of 1867 (14 
Stat 536)], throwing safeguards around a 
debtor who is sought by creditors, against 
his will, to be put into bankruptcy, and de- 
prived of the control of his property. In 
such a case the law requires the petition to 
be presented to the judge of the coiurt (and 
not the register); it gives leave and oppor- 
tunity to the debtor to answer the petition; 
it provides for trial, upon evidence and ar- 
gument, of the allegations of the petition; 
and it allows this trial to be held, if the 
debtor so demand, before a jury of his coun- 
trymen. But all these provisions of the 39th 
section would be a mockery, if the court be- 
fore which these important proceedings were 
had— tlie court which may already have tak- 
en control of the entire effects of the debtor 
— were disabled to pay out of these effects 
the costs of the defence. The right of the 
court to pay these costs is so clear as to 
need no argument The reasons and deci- 
sions are given and cited by Bump, Bankr. 
(Gth Ed.) pp. 221, 222. Are not the fees of 
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counsel a propei" part ot these costs? EquaU- 
ty of vigM. between citizens is a constitu- 
tional guarantee. To secure it, equal laws 
are enacted, and, for the administration of 
these laws, independent courts are estab- 
lished, and trial by jury provided in all prop- 
er cases. But the difficulty of applying the 
law in each case is such that it would be a 
mockery to require each citizen to represent 
himself in a court of justice. In that case 
the learned and the ignorant suitor would 
be on an unequal footing. The man skilful 
in the law would have great advantage ovev 
him who had devoted his attention to other 
subjects. The rich and powerful would have 
greater ability to prosecute expensive litiga- 
tion than the poor and humble. An inde- 
pendent bar, composed of learned and hon- 
orable lawyers, is as necessary to securing 
an equality, of right among suitors, as even 
an independent judiciary or a jury of twelve 
impartial men. 

The law and the courts equally recognize 
the value and necessity of legal services; 
and the latter are never slow to provide a 
proper compensation for them. The assist- 
ance of counsel is indispensable to the courts 
in ascertaining and defining the law on the 
subject litigated. I feel bound in this case 
to allow a proper fee to the counsel for the 
bankrupt, in whose defence they were en- 
gaged during the protracted litigation which 
I have described. My only embarrassment 
is as to the amount of the allowance. When 
the counsel for the petitioning creditor made 
a similar application, I referred his petition 
and bill to the creditors. A majority in num- 
ber and in value of these recommended the 
payment of the amount of his bill. As these 
■creditors knew far more of the history and 
the facts of the litigation which has been 
had than I could have known of a matter 
T\'hich transpired before I was commission- 
ed, I was glad to defer to their recommen- 
dation; and I directed the bill of the petition- 
ing creditor's counsel, thus approved by 
creditors, to be paid by the assignee. A 
like recommendation for the payment of a 
like fee comes from a large and respectable 
number (though a minority) of creditors in 
behalf of the counsel on the other side.s It 
seems to me that the action of the majority 
of creditors in fixing the compensation of 
counsel on one side virtually fixes it on the 
other. I assume from the tenor and char- 
acter of the proceedings, that the resistance 
of the proceedings in bankruptcy was made 
in good faith. The hesitation of each of the 
two courts in deciding the points of law on 
which the adjudication depended shows that 
the legal questions involved were difficult 



2 The statement of counsel who argued the 
appeal in the circuit court was, that there was 
no objection to the principle of the decision he- 
low, but the objection was that m this case, 
it resulted in paying too large a portion of the 
fuud away as counsel's fees, 
19FED.CAS. — 69 
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and doubtful. I do not feel it my duty, and 
I cannot consent, by my action on the pres- 
ent petition of the bankrupt's counsel, to 
pass censure by implication upon tfie course 
of the minority of the stockholders of the 
Portsmouth Savings Fund Society, or their 
counsel, in defending this bankruptcy. I 
shall therefore make an order directing the 
payment of the same fee to the counsel for 
the defence as was allowed to the counsel 
for the petitioning creditor by the majority 
in number and interest of the creditors. 

On appeal from the decree of the district 
court rendered in accordance with this de- 
cision, the decree was reversed on the fol- 
lowing grounds: 

BOND, Circuit Judge. This is an applica- 
tion on the part of counsel of thp bankrupt 
to be allowed compensation for services ren- 
dered his client in resisting the adjudication 
in bankruptcy. The Portsmouth Savings So- 
ciety by a unanimous vote of its board find- 
ing itself insolvent, resolved to make an as- 
signment. The deed of assignment was pre- 
pared by its counsel, but its execution was 
prevented by the refusal of the proper of- 
ficers to sign it There is no dispute that at 
the time of making this assignment the so- 
ciety was totally insolvent. Some twenty 
days afterward a petition was filed by a 
creditor in the district court alleging the 
bankruptcy of the society, and after a long 
litigatiouj lasting for about two years, upon 
appeal to the supervisory jurisdiction of the 
circuit court the bankruptcy was establish- 
ed. After this prolonged litigation, which 
arose from no dispute as to the necessity of 
making distribution of its assets among its 
creditors, but respected only the persons who 
shotdd so disti'ibute them, that is, whether 
or not an assignee appointed by the credit- 
ors under the bankrupt law or a trustee se- 
lected by the corporation, the creditors who 
have been kept out of their money merely 
because they asked distribution in the man- 
ner provided by statute are asked to pay 
the expenses of the parties who caused the 
delay. To state this proposition is to make 
it unnecessary to argue it. If it could be 
shown that any advantage had come to the 
creditors by reason of the services of the 
counsel, or that it was doubtful whether or 
not the society was bankrupt in fact, there 
might be some reason why the creditors 
should compensate those who served them, 
but there was no such condition of facts. 
It was a bold attempt on the part of the 
society to make distribution itself through 
its own appointees, and to defeat that pro- 
vision of the bankrupt law which provides 
that the creditors may make selection of an 
assignee for that purpose. 

To confirm the allowance of $5,000 out of 
the funds devoted to the payment of the 
claims of creditors for those purposes can- 
not be justified and is refused. 
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Case Ho. 11,299. 

POST V. CORBIN. 

' [5 N. B. R. (1871) 11.] 1 

Circuit Court, D. Michigan. 

ijankruptcy— convetanoe within* foue months 
— cossidebatios — personal property — 
Remedy at Law— Accoustimg. 
!• "Where a bill was filed to recover certain 
real estate and personal property alleged to have 
neen conveyed and transferred by the bankrupt 
within four months nest before the filing of the 
petition against him for adjudication of bank- 
ruptcy in fraud of the bankrupt act [of 1867 (14 
Stat. 517)], and the bill is based on two alterna- 
tive theories,— 1st. That the transfers were with- 
out consideration and made to hinder, delay and 
defraud the bankrupt's creditors, or 2d. If there 
was a consideration it was a previous indebted- 
nessand the transfers were made with a view 
to give the defendant a preference, he having 
reasonable cause to believe the bankrupt insol- 
vent,— 7te7d, actual possession under the agree- 
ment and performance of it clearly takes the 
case out of the statute requiring the agreement 
to be in writing. And as to its vagueness and 
uncertainty in the particulars specified, the agree- 
ment having been executed by the actual making 
of the conveyance, the court will now look into 
the agreement only for the purpose of ascertain- 
ing whether the consideration for the convey- 
ance was such as a court of equity will sustain 
as agamst the creditors of the grantor. Look- 
ing into the agreement for that purpose I find 
that full and adequate compensation had been 
made by defendant unde^- an agreement between 
him and the banknipt, made while the latter was 
amply solvent, and when he had a perfect right 
as against all the world to make the same, and 
hence the conveyance of the one hundred and 
seven acre tract ought to be sustained. 
[Cited in Napier v. Server, Case No. 10,010.] 

^^V'^1*** *^^^ personal property it was objected 
at the hearing that the assignee has a complete 
remedy at law, and therefore cannot recover for 
the same by bill in equity. This objection comes 
too late. It was not taken by demurrer nor by 
way of answer, but was first made at the hear- 
ing. A court of equity will not refuse to take 
jurisdiction of a cause merely on the ground that 
complainant has a complete remedy at law 
where, as in this case, the parties have submit- 
ted their rights to the jurisdiction of the court 
without objection, especially where proofs have 
been taken and a hearing upon the merits has 
been entered upon, 

3. Decreed that defendant account to com- 
plainant for all personal property received by 
him froni the bankrupt at any time within four 
nionths immediately preceding commencement 
.«r''2°^PP*^^y proceedings. Decree for plain- 
tiffs for land not included in agreement, for pay- 
ment for the personal property, and for costs 
and dismissal of bill as to the Butterfield farm 
of one hundred and seven acres. 

[This was a bill in equity by H. Post, as- 
signee, against S. I. Corbin.] 

LONGYEAR, District Judge. The bill was 
filed to recover certain real estate and per- 
sonal property alleged to have been conveyed 
and transferred to defendant by the bank- 
rupt -within four months next before the fil- 
ing of tlie petition against him for adjudica- 
tion of bankruptcy, in fraud of the bank- 
rupt act The bill is based upon two alterna- 
tive theories: First, that the transfers were 
without consideration, and were made with 

1 [Reprinted by permission.] 



the intent to hinder, delay, and defraud the 
creditors of the bankrupt; or, second, if there 
was a consideration it was a previous in- 
debtedness, and the transfers were made with 
a view to give the defendant a preference, 
he having reasonable cause to believe that 
the bankrupt was insolvent. The real estate 
consists of two parcels, one of one hundred 
and seven acres on section twenty-eight in 
the township of Armada, in the county of 
Macomb, known as the "Butterfield Fann," 
and the other of twenty acres on section fif- 
teen in the same township. These parcels 
do not adjoin, but lie some two miles dis- 
tant from each other. The ansAver admits 
the conveyance of the real estate, but denies 
the transfer of personal propex-ty as alleged 
in the bill— denies the intent to defraud, and 
knowledge or belief, .and reasonable cause 
for belief, of the insolvency of the bank- 
rupt. As to the Buttei-field farm, the an- 
swer alleges that when the same was pur- 
chased hj the bankrupt it was so purchased 
for the defendant, and was conveyed to him 
under and in pursuance of an agreement 
between them, at or about the time of the 
purchase, for the support of the three minor 
daughters of the bankrupt by the defendant, 
and the avails of the products of the farm 
over and above what should be necessai*y 
for the support of defendant's family, and 
such other payments as defendant could 
make, until such support of said minor chil- 
dren, avails of products and other payments 
should amount to a fair compensation for 
said farm, which agreement. It is alleged, 
had been fully performed by the defendant 
when said conveyance was made to him. 
And as to the twenty acres, it is alleged that 
the same was included in the deed of con- 
veyance because it had been used in con- 
nection with and as a part of said farm. 

The agreement and the performance of it 
hy defendant are satisfactorily proven sub- 
stantially as alleged in the answer; and, in 
fact, the theory of the bill, that the con- 
veyance was without consideration, was 
abandoned by complainant at the hearing. It 
was contended, however, that the agreement 
not being in writing, and being vague and 
uncertain in some of its material provisions, 
such as the price to be paid and the time 
within which the agreement was to be per- 
formed, it was not such an agreement as a 
court of equity would have decreed the spe- 
cific performance of. and that, therefore, 
what the bankrupt had received from de^ 
fendant constituted an indebtedness merely, 
and that the conveyance must be held to 
have been in satisfaction of such indebted- 
ness, thus bringing the case under the sec- 
ond theory of the bill. Actual possession 
under the agreement and performance of it 
clearly takes the case out of the statute re- 
quiring the agreement to be in writing. And 
as to its vagueness and uncertainty in the 
particulai-s specified, the agreement having 
been executed by the actual maldng of the 
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conveyance, the court "will now look into the 
agreement only for the purpose of ascertain- 
ing whether the consideration for the con- 
veyance was such as a court of equity will 
sustain as against the creditoi'S of the grant- 
or. Looking into the agreement for that 
purpose I find that full and adequate com- 
pensation had heen made by defendant under 
an agreement between him and the bankrupt, 
made while the latter was amply solvent, 
and when he had a perfect right as against 
all the world to make the same, and hence 
that the conveyance ought to be sustained. 
This, however, relates to the one hundred 
and seven acre tract only. The twenty acre 
tract stands upon entirely difEerent grounds. 
It was not included- in the original or any 
subsequent agreement. And as to its being 
in payment of any indebtedness of the bank- 
rupt to the defendant, it is clear to my mindj 
from the proofs in the case, that the idea of 
debtor and creditor, as between these two, 
never existed. The son, the defendant here, 
was to have the Butterfield farm, and, in 
turn, was to support and maintain the three 
minor children, his sisters, have the support 
of himself and family out of the proceeds of 
the farm, and the bankrupt was to have the 
rest. Defendant may have done for and paid 
his father more than the land was actually 
worth in the encumbered condition in which 
tlie title was made over to him, but so long 
as that arrangement was allowed to con- 
tinue and remain open between them, their 
transactions must be referred to it except in 
cases where it clearly appears that such was 
not the intent No books of account were 
kept 'between them, and at the time of the 
conveyance no settlement was had, no com- 
putation of how much had been paid by de- 
fendant to his father, and nq claim made 
of any balance due him; but it is evident 
from the whole transaction between them, 
down to and including the giving of the 
deed as detailed by the proofs, that it was 
a sort of lumping ti-ansaction, so to speak, 
and that the conveyance of the farm was all 
defendant ever expected from his father for 
past transactions, and that it was received 
by him in full satisfaction. But as between 
the defendant and his father's creditors, the 
one hundred and seven acre tract is all he had 
any right to expect or receive, and therefore 
the twenty acre tract must be held to belong 
to the assets of the bankrupt's estate. 

As to the personal property it was objected 
at the hearing that the assignee had a com- 
plete yemedy at law, and therefore cannot 
recover for the same by bill in equity. This 
objection comes too late. It was not taken 
by demurrer nor by way of answer, but 
was first made at the hearing. A court of 
equity will not refuse to take jurisdiction of 
a cause merely on the ground that complain- 
ant has a complete remedy at law where, as 
in this case, the parties have submitted their 
rights to the jurisdiction of the court without 
objection, especially where proofs have been 
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taken and a hearing upon the merits has been 
entered upon. See 6 N. Y. 147; 4 Oow. 
727; 11 Paige, 569; 4 Johns. Oh. 399; 2 Gaines, 
Cas. 57; 1 Atk. 126. If, as has been before in- 
timated, the relation of debtor and creditor 
did not exist between the defendant and his 
father, then there was no consideration for 
the transfer of any of the personal property 
to defendant, any further than as such U-ans- 
fers were accompanied by a then present 
consideration passing from defendant. But 
even allowing that the relation of debtor and 
creditor did exist between them, (which, how- 
ever, I understood to be disclaimed at the 
hearing), and that such property was re- 
ceived by defendant on account, I think he 
is not entitled to hold the same as against 
his father's creditors, for the reason that he 
had reasonable cause to believe that his 
father was insolvent. His father's insolvency 
seems to have become quite notorious in 
that community, and defendant himself testi- 
fies that he had "heai-d stories" about his 
father's embarrassments, and one of the credi- 
tors testifies to a conversation with defend- 
ant about his debt, in which he told him he 
should sue if it was not paid. 

Upon the whole, therefore, the defendant 
must be decreed to account to complainant 
for all personal property received by him 
from the bankrupt at any time within four 
months next previous to the filing of the 
petition for adjudication of bankruptcy. Let 
a decree be entered in favor or complainant 
for the twenty acres of land, for the payment 
of six hundred and five dollars and fifty 
cents, for the personal property, and for 
costs, and dismissing the bill as to the one 
hundred and seven acres of land known as 
the "Butterfield Farm." 



POST V. HUGHES. See Case No. 8,609. 



Case ISTo. 11,300. 

POST V. ROUSE. 

[1 Wkly. Notes Cas. 39.] 

Circuit Court, D. Missouri. Oct 21, 1874. 

UoDHTS — Jurisdiction op ETnited States Circuit 

CODKT. 

This was a suit by an assignee in bank- 
ruptcy for the district of Missouri against 
a citizen of Pennsylvania, alleging a prefer- 
ence. Plea, that the circuit court had no 
jurisdiction, the district court having exclu- 
sive jurisdiction, under the bankrupt act, 
except in the district where the assignee was 
appointed. Demurrer to plea. 

Dickson & Piatt, for plaintiff. 

Mr. Hanna, for defendant. 

THE COURT held that defendant must 
answer over, the circuit court having juris- 
diction by reason of the citizenship of the 
parties, under the judiciary act of 1789 [1 
Stat. 73]. 
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Case No. 11,301. 

POST et al. v. SARMIENTO. 

[2 Wash. O. O. 198.] i 

Circuit Court, D. Pennsylvania. April Term, 
1808. 

Role to Sho"w Cause of Action — Another Suit 
Pesdixg. 
"Where, on a rule to show their cause of action, 
the plaintiffs have produced a positive aflfidavit 
of debt, the defendant cannot give evidence, that 
a suit for the same cause of action has been in- 
stituted in another court. 

Kule upon the plaintifC to show his cause of 
action. The plaintiff produced a positive af- 
fidavit of debt, due for goods taken and sold 
by the defendant. The defendant was pro- 
ceeding to state, that a certain M'Conniehie, 
the agent of the plaintiff, in respect to this 
claim, had issued a writ against the defend- 
ant, for the same cause of action, in the su- 
preme court, or court of common pleas, of 
this state; when the court referring to the 
standing rules of the com*t, said, that the in- 
quii-y contemplated by the defendant, could 
not be gone into. 

Dallas & Ingersoll, for defendant, cited the 
ease of Conframp v. Bunel [Case No. 3,098], 
and 2 East, 454. 

Mr. Tilghman, for plaintiff. 

There was no affidavit at aU in the case of 
Conframp v. Bunel; and, in the case from 2 
East, it appeared that the action, depending 
in the other court, was tlie same as that in 
which the motion was made. 

BY THE COURT. It is impossible to de- 
cide whether the action, said to be depending 
in the supreme court of this state, is for the 
same cause of action, and is at the suit of 
the plaintiff in this cause, without deciding a 
point, upon which probably the whole merits 
of the cause depend. The rule of the court is 
imperative, and ought to be adhered to. Rule 
discharged. 



Case l^o. 11,302. 

POST et al. v. TAYLOR COUNTY. 

[2 Flip. 518.] 2 

Circuit Court, D. Kentucky. Nov. 21, 1879. 

Bonds Issued bt Cocnty in Aid of a Railkoad 
— Juuis diction — PuiviTr — Collection of 
Taxes— The Court will Make All Suoh Ok- 

DEKS AS MAT BE NeOESSAKY TO ATTAIN ThIS EnD 
— PllACTICE — OtHEK PrOPEKTV HOLDERS — HoW 

Made Parties — Anoillarv Petition — Jodg- 
jiENT and Other Process- 

1. Bonds issued in aid of a railroad by a coun- 
ty court, authorized so to do by law, are binding 

1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 

2 [Reported by "William Searcy Flippin, Esq., 
and here reprinted by permission.] 



obligations, and while there is no such privity 
between the purcnasers of said bonds and the 
tax debtors as would authorize a suit at law, 
such a case comes within well-established equity 
jurisdiction. 

2. If no one can be found able and willing to 
collect the tases, when loaned by the county 
court to pay creditors who have obtained a de- 
cree on interest couDons, on bill filed this court 
will entertain jurisdiction. 

3. In such case the court will direct the pay- 
ment of taxes so assessed into the registry, to 
be applied in satisfaction of complainants' de- 
cree; and against each defendant debtor, who 
shall not so pay within the time specified in the 
order, an execution will issue. 

4. Should the property of parties, made de- 
fendants, be not sufficient to pay the amount 
due complainants, on application therefor, a re- 
ceiver will be appointed,- authorized to collect 
taxes assessed for the purpose against other 
property holders, not parties to this cause. And 
should they not pay within a reasonable time, 
the receiver will be instructed to bring them be- 
fore the court by ancillary petition. 

5. In such case a decree will be entered against 
them for the amount so owing and for costs, and 
payment will be coerced by such other further 
appropriate decrees and process as may seem 
proper and necessary. 

At law. 

Hemy C. Pindell, for complainants. 
Bamett & Noble, for defendants. 

BAXTER, Circuit Judge. It appears from 
the pleadings in the case that the defend- 
ant, Taylor county, issued its coupon bonds 
to aid in the construction of the Cumberland 
& Ohio Railroad. These bonds were put 
upon the market and sold. By the terms of 
the act under which they were issued the 
county court of that county was authorized 
and required, from time to time, to assess 
and collect taxes, to be applied in payment 
of the interest on said bonds as the same ma- 
tured. But this legal duty thus imposed 
by law was not performed. The interest 
not having been paid, the complainants, who 
were the holders of some of said bonds, 
brought suit and recovered judgment there- 
for in this court. On this judgment execu- 
tion was issued and duly returned nulla 
bona. The countj'' owned no property on 
which a levy could be made. Thereupon, 
and upon proper application by complain- 
ants, writs of mandamus, nisi and peremp- 
toiy, were issued, commanding the coimty 
court, charged with the duty, to assess taxos 
for the paj'ment of complainants* judgment; 
and in obedience to the mandate of this court 
it made and reported said assessment. But 
the county officers, in answer to said man- 
date, averred "that, after sincere and dili- 
gent effort, it (the county court) was unable 
to find any qualified person who would ac- 
cept the office of collector, give the bond re- 
quired by law, and undertake to collect said 
ta:s:." 

The court then, as we understand from 
the statement of thfr facts made in argu- 
ment, appointed a receiver, vested with au- 
thority and charged with the duty of collect- 
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ing said tax. But soon after entering upon 
the execution of his office he Tvas induced 
by threats of yiolence to resign his position. 
Complainants thereupon filed this hill, to 
■which Taylor county and several of the more 
prominent tax-debtors thereof were made 
defendants. Copy of the assessment, as 
made, is exhibited with, and made a part of 
the bill, showing the amount assessed against 
each property holder. Complainants' prayer 
is that the said several tax-debtors, assessed 
as aforesaid, be required, by appropriate or- 
ders and decrees, to be made by this court 
in this case, to pay the amounts so severally 
assessed against them, into court in dis- 
charge of their said judgment. 

Defendants answer and fully admit the 
allegations and equity of the bUl. This ad- 
mission is'foUowed by a very frank and 
manly avowal on the part of the tax-debtors 
brought before the court, that they are all 
able, ready and willing to pay the amounts 
so assessed against them, provided there is 
some competent person to whom the pay- 
ments can be legally made. But they go on 
to suggest and rely upon quite a number of 
legal barriers, which as they are advised, 
prevent them from doing so. They insist: 
First. That the assessment was not made 
at the time and in pursuance of the laws 
providing for the assessment of taxes by the 
county court. 

Second. If the assessment was valid, there 
is no privity between them and complain- 
ants, and hence they deny that, "by reason 
or virtue of said assessment or levy, or both, 
they became indebted to said county in the 
sum so levied, or in any other sum," for com- 
plainants* use or benefit. 

Third. They contend that by law none 
but a collector duly appointed, who shall exe- 
cute bond, etc., is authorized to receive and 
execute receipts for such taxes; and, 

Fourth. They say "that by and under the 
provisions of the charter of said railroad 
company," each and every tax-payer "is, 
upon the payment of such tax, a conditional 
stockholder of the capital stock of said com- 
pany to the amount of the tax so paid; that 
before any such tax-payer is under any 
legal obligation under said charter to pay 
any such tax, the collector of such tax shall 
tender to him a receipt for the amount there- 
of, and upon such payment said tax-payer 
can legally demand, and is entitled to re- 
ceive from said railroad company, on sur- 
i-ender of such receipt, certificates of stock 
in said company equal in amount to the tax 
paid for which a receipt is surrendered; and 
no tax-payer is under any legal obligation to 
pay such tax unless thereby he is, by the 
collection of said tax, armed with the means 
therefor of becoming a stockholder in said 
company; and that no collector attempted 
to be appointed by this court for such pur- 
pose could furnish the tax-payer with a re- 
ceipt therefor, which would entitle him to de- 
' mand and receive stock in said company." 
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These defenses are supplemented by repeated 
and very earnest denials of the power of this 
court to give a remedy in the premises. The 
avowed wUIingness of the defendants to pay 
is heartily commended. The justice and va- 
lidity of complainants' demands are explicit- 
ly admitted. The bonds were issued in pur- 
suance of law, at the request and for the 
benefit of the people of the county. The mon- 
ey realized from the sale of these bonds was 
applied to the construction of a great public 
enterprise from which they expect to derive 
pecuniary and other advantages. Of course 
they are, as they ought to be, ready and wU- 
luag to pay, and are only restrained from pay- 
ing because there is, as they are advised, no 
one legally competent to receive the taxes ad- 
mitted to be due from them. Their case calls 
for commiseration. A breach of plighted pub- 
lic faith is a calamity to any community. 
While it does injustice to the creditor, it dis- 
honors the delinquents. If persisted in it will 
—slowly it may be, but certainly— contami- 
nate the public morals, and superinduce un- 
told pecuniary and social evils. The willing- 
ness, therefore, of defendants to pay, is dictat- 
ed as well by a sagacious regard for their own 
interest as by a love of justice and an hon- 
est desire to pay their creditors, and they wiU, 
I know, be gratified at the announcement 
that, in the opinion of this court, the legal 
difficulties, which they by their answer sug- 
gest as being in the way of a prompt pay- 
ment of the taxes assessed against them, are 
more fanciful than real. The bonds from 
which the coupons were taken, constituting 
the foundation of the decree rendered by this 
court, are valid obligations; at least it has 
been so adjudicated, and it is now too late for 
mquiry into that question. The taxes sued 
for were levied in obedience to the mandate 
of this court, and this question is res adjudi- 
cata also. By the terms of the law imder 
which they were issued it is the duty of the 
county coiu-t to levy and collect a tax from 
the property of the citizens of the county and 
apply the same to the payment of the inter- 
est, for which complainants have judgment 
This was the contract The pleadings sTiow 
that the officers of the county sincerely and 
in good faith endeavored to discharge the du- 
ty thus enjoined upon them. But they have 
been unable to do so. No one competent will 
give bond and undertake the collection. It 
is rather an anomaly that, in a community 
"able, ready and willing" to pay taxes to 
meet its public obligations, no one can be 
found who is competent and willing, for a 
just compensation, to collect and apply the 
same. But such we see, from the record in 
this case, is the existing condition of things 
in Taylor county. They would if they could, 
but they cannot This court undertook to lift 
them out of their emban-assment by the ap- 
pointment of a receiver to do what the county 
court was, for the reasons stated, unable to 
do. But by threats of violence he was de- 
terred from performing his duties. As a der- 
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nier ressort, camplainants filed this bill. In 
whieli they brought some of the tax-debtors 
of the county personally before the court. 
The case made brings it within well-estab- 
lished equity jurisdiction. Equity regards the 
substance of tilings, and eschews the techni- 
calities of the common law. There is no such 
privity between complainants and the defend- 
ant tax-debtors as would authorize a suit at 
law. No such privity is necessary to the 
maintenance of this suit Under the law it 
is the legal duty of the county court to assess 
the taxes and apply the same in payment of 
the interest as it accrued on the county bonds. 
This legal duty Imposed on that tribunal a 
trust for the benefit of the county ci-editors. 
But for the reasons stated it "could not exe- 
cute the trust 

Upon this admitted state of the case the 
complainants have a clear equity to come in- 
to this court and invoke its assistance to force 
the tax-debtors to pay the county, to the end 
that the county may pay complainants. Such 
is the theory upon which complainants' eq- 
uity rests, and which gives jurisdiction to 
this court Having on this ground obtained 
jurisdiction, the court is bound to do full jus- 
tice, and will, in the exercise of its judicial 
authority, direct the payment of the taxes so 
assessed into the registi-y of the court to be 
applied in satisfaction of complainants' de- 
cree. Parties thus paying will be acquitted 
and fully discharged from all further liability 
on that account There is not the slightest 
danger that they, or any of them, will ever 
be called upon to repay the same; and pay- 
ment thus made will insure to the payers the 
same interest in the capital stock of the rail- 
road company, conferred on them by the char- 
ter thereof, as if made to one acting as coun- 
ty collector. Without pursuing the discussion 
further, we are of the opinion that the several 
defenses pleaded and relied on in the answer 
ai-e untenable and immaterial. They are im- 
pertinent, and complainants' exception there- 
to will be sustained. A decree will be en- 
tered authorizing and requiring each tax-debt- 
or to be made a defendant in this case, to 
pay to the clerk of this com-t, within ninety 
(90) days, the amount of tax assessed against 
him as shown by the copy of the assessment 
roll filed, and in the event he fails to do so 
an execution will issue for the same. 

If it shall tm-n out, as it is manifest it will, 
that the amount due from the defendants is 
inadequate to pay complainants' decree, and 
complainants ask for it another receiver will 
be appointed and authorized to collect the 
taxes assessed for the purpose against other 
property holders of the county, not parties to 
this cause. They will be allowed reasonable 
time in which to pay. If they shall not with- 
in reasonable time, pay the sums severally 
assessed against them, the receiver will be 
instructed to bring them all before the court 
by an ancillary petition to be filed in this 
cause, when a decree will be rendered against 
each of them for the amount so owing by 
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them, with costs, and collection will be co- 
erced by such further appropriate decrees and 
process as may seem to the court proper and 
necessary. 

This, we think, may be done by attachment 
for contempt or by execution to the marshal 
for the collection of the same. 

It may not be impropei- to say that this 
court feels bound, if neeessaiy, to exhaust all 
its powers in the enforcement of its lawful de- 
crees, and it will not hesitate to exert them. 



Case No, 11,303. 

The POSTBOY. 

[10 N. T. Leg. Obs. 63.] 

District Court S. D. New York. 1851.1 

CoLLisiox— Steam axd Sail— Cuaxce of Coukse 
— Pkoof AT Variance with Libel. 

1. Where a steamboat with a vessel in tow 
and a vessel under sail, with tlie wind free, were 
approaching from opposite directions, and each 
on a course which, if pursued, would carrv them 
clear of each other, the steamboat was not liable 
for damages to the latter by a collision caused 
by an improper change in her course across the 
bow of the steamboat 

2. The steamboat exonerated herself from 
Wame by using the means within her power to 
avoid a collision, when ascertaining that the 
sailmg-vessel was crossing her course. 

3. Proofs on the part of the libellant will not 
be allowed to contradict the allegation of the 

4. Facts tending to fix the relative position of 
vessels by those on board allowed more weisht 
pan the opinion of lookers-on, although the fat- 
ter outnumbered the former. 

In admiralty. 

Barnard & Parsons, for libellant. 
W. J. Haskett and W. Q. Morton, for the 
Postboy. 

BETTS, District .Judge. The sloop Joseph 
C. Griggs and steamboat Postboy, at about 
midnight on the 14th of October last came 
in collision a few rods ofe pier No. 2 or 3, on 
the North river side, in this harbor. They 
were running in opposite directions. The 
sloop, on a flood-tide, with a very light wind 
from the S. W.. sufficient to work her, was 
seeking a berth at pier No. 4, and the steam- 
er, with a barque in tow. was running for 
the East river, and struck the shrouds of the 
sloop on the larboard bow, near the quarter- 
deck, doing her considerable damage, and 
also causing injury by leakage to a part of 
her cargo of wheat The two vessels met 
twelve or twenty rods west of the piers. 
The libel charges that the sloop, from Castle 
Garden up, had held a straight course paral- 
lel with the docks inside the steamer, which * 
was coming down further west from the 
docks, and was hailed to stop or keep off, in- 
stead of which she bore in towards the pier, 



1 [Affirmed by circuit court; ease unreported.] 
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and ran upon the larboard side of tlie sloop. 
The answer denies this statement, and avers 
that the steamer kept a course directly down 
the river parallel with the docks, the sloop, 
when first seen, being one quarter of a mile 
off, and far enough to the west of the steam- 
er to leave ample room for the latter to pass 
safely between her and the docks; that the 
sloop was apparently going up the river, 
and, had she continued her course, would 
have run entirely clear of the steamer, but 
that, when within 100 or 150 feet, she sud- 
denly changed her course towards the docks 
and across the bow of the steamer, and 
though every effort was then made, the 
sloop was too near to enable the steamer to 
avoid the collision. So far as the opinions 
and judgments of witnesses observing the 
transaction may be entitled to guide the de- 
cision of the court, there is a preponderance 
of numbers who throw the blame wholly on 
the steamboat In so far, however, as facts 
are given, fixing the relative positions of the 
vessels and their movements, they conduce 
most strongly to the support of the answer 
and the contradiction of the libel. 

The case made by the libel is that the 
sloop was running a direct course north, 
without deviation, in front of the docks, in- 
side of the steamer, and that the latter sheer- 
er and pressed in upon her from the west, 
attempting to go between her and the docks, 
and in that manner came upon her larboard 
bow. Witnesses Wesley and McGinnis, who 
saw the collision from their small boat, place 
the two vessels approaching substantially on 
the same line, as do also the liittlefields, in 
effect, for they considered the sloop to be 
running dii'ectly north; and Dodge, the man 
on board the sloop, ua his direct examination, 
concurs in substance in that view, for he 
says, when near pier No. 1, he first saw the 
steamer, and that the sloop was then head- 
ing northward and eastward, and that the 
steamer was coming right for them, the 
sloop being eight or ten rods from the pier. 
On his cross-examination he says, when he 
first saw the steamer she was heading along 
shore, then eight or ten rods off, and straight 
for the sloop, which was heading towards the 
docks. The stern of the sloop was to the 
westward of the steamer. When struck, she 
was steering so that her bowsprit and mast 
were east of the barque in tow, and her stern 
west, when the latter came upon her. The 
three Littlefields did not observe the steamer 
until at the moment of the collision. Her 
course was up and down the river, but they 
then noticed her stern was towards the 
dock and her head bearing out into the river; 
and they, and all the witnesses except Dodge, 
estimate the distance she was running off 
the docks to have been about twenty rods. 
The Littlefields state the collision to have 
been on the starboard bow of the sloop. 
This is against the representation of the libel 
and the evidence of the witnesses Dodge, 
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Clarkson, Sleigh and Baldwin. It must ac- 
cordingly be taken as a fact in the cause that 
the sloop received her- injury on her larboard 
side. 

Proceeding upon that fact, it must be es- 
tablished, in order to fix the fault on the 
steamer, that she bore m shore upon the 
sloop, or did not use the means at command 
to avoid her, when it was ascertained she was 
coming round into her berth. The entire 
evidence is that the steamer was not fur- 
ther off from the docks than the sloop when 
the two were fii-st seen or approaching, and 
there is no evidence contradicting the tes- 
timony of the captain of the baraue and of 
the captain and pilot of the steamer that the 
sloop was then on a course so far outside the 
steamer as to leave a safe passage to the 
latter between her and the docks. The evi- 
dence of these witnesses that the sloop chan- 
ged her com-se suddenly across the bows of 
the steamer is confirmed by that of the wit- 
ness Dodge giving her position when she re-^ 
ceived the blow. It is proved that the en- 
gine of the steamer was stopped the moment 
it was observed the sloop stood across her, 
and reversed, and her helm "put a-port" to 
change her course outside the sloop; but 
that the two vessels were in such near prox- 
imity that those exertions were fruitless. I 
am bound to hold upon the facts proved that 
the libel is not supported, and no want of pre- 
caution or blamable conduct is estabhshed 
against the steamer, and accordingly the de- 
cree must be for the dismissal of the libel 
against her, with costs. 

NOTE. The above case having been appealed 
to the circuit court of the United States the d^ 
eree of the district court was affirmed, with 
costs, by the Hon. Samuel Nelson, Circuit Ju^e. 
at the October term, 1851. [Case unreported.] 
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POSTLBX et al. v. HIGGENS. 

[2 McLean, 493.] i 

Circuit Court, D. Illinois. June Term, 1841. 

Bail Bond— Motion to Quash— Affidavit— Suf- 
FioiE SOT— Fact Swokn to— Pbesumption. 
1 A motion to quash the bail bond, under the 
statute of Illinois, may be made at any time dur- 
ing the return term, as well after as before judg- 
ment. 

2. An affidavit which states positively, as to 
the indebtment, without detailing the source of 
the knowledge, is sufficient. 

3. A presumption can not be drawn against 
the existence of a fact positively sworn to. Ihe 
taking of the affidavit to hold to bail is an ex 
parte proceeding. 

[This was a proceeding by Postley & Post- 
ley against Ebenezer Higgens.] 



1 [Reported by Hon. John jilcLean, Circuit 
Justice.] 
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Mr. Beaumont, for plaintiffs. 
Mr. Logan, for defendant. 

^ MeLEAN, Circuit Justice. In tliis case a 
judgment by default having been entered, a 
motion is made hy Mr. Logan to quash the 
bail bond talien by the marshal, on the 
ground of the insufficiency of the affidavit 
on which bail was required. It is objected 
that the njotion, not having been made until 
after judgment, comes too late. The statute 
provides that the motion shall be made at 
the return term. This is the return term, 
and no reason is perceived why the motion 
should not be made at any time during the 
term, as well after as before the rendition 
of judgment The following is the affidavit: 
"Personally, before the undersigned, &c., 
A. C. Beaumont, attorney for plaintiffs, who, 
being duly sworn, states, that Ebenezer Hig- 
gens is justly indebted to the said plaintiffs, 
in the sum of five hundred thirty eight dol- 
lars and eighty-eight cents, upona certain bond 
made 31st January, 1830, by the said Higgens, 
in the penal sum of one thousand dollars, &e." 
The objection to this affidavit is, that the 
affiant does not state how he knows of the 
indebtment. And the case of Wright v. 
Cogswell [Case No. 18,074] is referred to as 
sustaining the objection. In that case the 
affidavit stated, "that he was informed, and 
verily believes, the defendant was justly in- 
debted, &e." And this, the court say, is no 
more than any one could say from the legal 
import of the obUgation. That the statute 
required something more than the belief of 
the affiant. 

Now, the affidavit under consideration 
states the indebtment in positive terms. The 
affiant says the defendant is justly indebted 
to the plaintiffs in the sum specified. Ls it 
necessary to state how he came by this 
knowledge? It would seem to me not. He 
swears to the fact and he could not do so 
without a personal knowledge of the fact. 
And can it be presumed, against his state- 
ment, that he has not a knowledge of the 
fact. This would be in violation of all 
known rules of construction, and especially 
in giving a construction to an affidavit This 
was an ex parte proceeding. No notice was 
necessary, and of course there could be no 
cross-examination. And what the witness 
has sworn to must be taken as true, and It 
seems to me that the affidavit is as full and 
as positive as the statute requires. I am, 
therefore, in favor of overruling the motion. 
The district judge differed in his construc- 
tion of the affidavit under the statute, but 
the court being divided the motion failed. 
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POSTMASTER GENERAL v. APPLE- 
BACK et. al. 

[The case reported in 16 Haz. Reg. Pa. 18, un- 
der above title is the same as Case No. 11,312.] 
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Case Wo. 11,306. 

POSTMASTER GENERAL v. GROSS et al. 

[4 Wash. 0. C. 32G,] i 

Circuit Court !>• Pennsylvania. Oct. Term, 
1822. 

JcKisnicTiox — Suit ox Boxd — Ajiouxt op Pejt- 
ALTY AS Compared with Amoi'nt Claimed — 

SPECIAi PlXDISQ BY JOEY — AKKEST OF JUDG- 
MENT. 

^ 1. Debt on a post office bond against the sure- 
^es, for $1,000, the penalty, and no breaches laid. 
The jury found a special verdict. On error to 
the circuit conr.. it was decided that though, 
from the papers in the record, it appeared that 
less than fifty dollars was due, yet the penalty 
was the debt claimed, and therefore there was 
no objection to the jurisdiction. 
[Cited in brief in Healy v. Prevost, Case No. 
6,297. Cited in Cabot v. McMaster, 61 Fed. 

^ 2, Pleas, non est factum and payment The 
Dury found against the defendant on the first 
plea, and a number of facts which were all inap- 
plicable to the second plea. Judgment was ar- 
rested for want of breaches being assigned; and 
a venire facias was awarded for this defect in 
the verdict 

This was a writ of error from the district 
court, in an action of debt by the plaintiff in 
error, against the defendants [Cross and 
Wonder], as sureties of , a deputy post- 
master, on his official bond, for $1000, penal- 
ty. Plea, non est factum and payment. 
Special verdict finding it to be the deed of 
the defendants, and a number of facts tend- 
ing to tax the plaintiff with neglect in not 
suing the bond whilst the principal was able 
to pay, and omission to give the sureties no- 
tice of the defaults of the principal, 

Chauncey, for the defendants, moved to dis- 
miss the writ of error, upon the ground of 
want of jurisdiction in this court to entertain 
the cause, the subject in dispute appearing to 
be under ?50. He cited U. S. v. M'Dowell, 4 
Ciunch [8 U. S.] 316. 

The district attorney produced the account 
as settled by the postmaster general, by 
which it appeared that the sum claimed, as 
being really due by the principal in the offi- 
cial bond, was upwards of $400, and he relied 
upon the twenty-ninth, thirtieth, and thirty- 
fifth sections of liie post office laws. 

WASHINGTON, Circuit Justice. The mat- 
ter in dispute, in this case, appears by the 
record, to be the penalty of the bond, the dec- 
laration containing no breach, showing that 
a smaller sum was claimed, as was the case 
of the United States v. M'Dowell [supra]. If 
the verdict had been for a smaller sum than 
$50, that would have been the matter in dis- 
pute, and this court could not have enter- 
tained the writ of error. The judgment must 
be reversed, and a venire de novo awarded, 
there being no breaches assigned in the dec- 

1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of t^(- 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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la ration or replication; and also because the 
verdict does not respond to tlie plea or pay- 
ment, but states matters irrelevant to that 
issue; but which, I presume, were subjects 
of discussion at the trial. If these be the 
grounds of defence, they must be presented 
to the court by proper pleadings. 



Case Ho. 11,307. 

POSTMASTER GENERAL v. FENNELL 
etal. 

[1 McLean, 217.] i 

Circuit Court, D. Kentucliy. May Term, 183i. 

PofeT Office Bond — Suit against Sdketies — 

Limitations — When Statute 

Begins to Box. 

1. Suit must be brought against the sureties of 
a post master, within two years from the time 
the post master made default, or the statute 
bars the action against them. 

[Cited in Roddy v. United States, Case No. 
11,990.] 

2. The defalcation is to be counted from the 
time the law requires the moneys to be paid over, 
viz. at the end of every three months; and not 
from the time the post master shall fail to pay 
the draft of the department. 

[This was a writ of eiTOr from the district 
court, in an action of debt by the plaintiff 
against Nimrod F. Fennell and others, as 
sureties for Richav.d J. Jackson.] 

The District Attorney, for plaintiff. 
Mr. Crittenden, for defendants. 

OPINION OF THE COURT. This action 
was commenced in the district court to re- 
cover a balance due by Richard J. Jackson, 
late post master at Georgetown, Kentucky, 
for whose faithful performance of his duties 
the defendants Fennell and TVai-ren were 
sureties. The sureties pleaded the statute 
of limitations, which requires suits to be 
brought against the sureties of a post mas- 
ter within two years from the time the defal- 
cation occurs. Under the instructions of the 
district court the plea was sustained, and a 
judgment was rendered for the defendants. 
To reverse this judgment the writ of error 
in this court is prosecuted. On the trial it 
appeared that Jackson had been removed 
from office on the last of August, 1830, The 
last items, charged in the account were far 
the I'eceipts of postage for the quarter end- 
ing on the last of June, 1830, and the two 
months of the succeeding quarter, up to the 
time of removal. 

On the part of the plaintiff, instructions to 
Jackson the post master, were given in 
evidence, in which he was directed to re- 
tain the money in his hands until drawn for 
by the department. And the draft for the 
last item was drawn within less than two 
years after the defalcation; and the suit was 
commenced in. a short time afterwards. So 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 
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that two years had not elapsed from the- 
refusal of the post master to pay the last 
order, before suit. And it is contended that 
the last item on which default was made^ 
is to fix the time at w^hich the statute be- 
gins to run. The statute was adopted for 
the benefit of securities and to excite the ut- 
most degree of vigilance in the department. 
No very strong reason is perceived why, oit 
genei-al principles, all statutes of limitations- 
should not run against the government in, 
case of securities. The rule, it is true,, 
seems to be well established that the govern- 
ment cannot be guilty of laches in this re- 
spect. For it is said, if the government by 
the laspe of time, should be barred, of just 
claims, great injury would result to the pub- 
lie, through the negligence or inattention of 
public officers. This may be admitted, and 
in answer it may be asked whether In eveiy 
other respect the public does not suffer, 
and is not continually liable to suffer injuiy, 
from the inattention of officers. And why 
should not the statute of limitations, which 
is founded in sound policy, and is productive 
of salutary effects in society, at least where- 
sureties are concerned, operate against the- 
goverament. In almost all offices involving- 
heavy pecuniary responsibility, the iaoum- 
bents are required to give security; and these 
officers are required by law to pay over 
moneys as they shall come into their hands. 
Now if they shall fail to do this, and the- 
proper officers shall fail to enforce the law 
and coerce the payment by suit, or remove 
the defaulter, the sureties on every principle 
of sound policy should be exonerated. They 
rely upon the faithful execution of his duties- 
by the person for whom they have become 
responsible; and they have a "right to rely up- 
on the vigilance and faithfulness of the su- 
perior officers whose duty it is to see that the 
law is faithfully executed. Many cases of 
extreme hardship to sureties have oceun-ed 
from the negligence of superior officers and 
the unfaithfulness of others. Bonds have 
been enforced against securities, after the 
lapse of ten or twenty years, when the prin- 
cipal at the time of the defalcation was re- 
sponsible, but afterwards became insolvent. 
Congress in the post office law, have, irt 
opposition to the general policy on this sub- 
ject provided, that the sureties of a post mas- 
ter shall not be held liable, unless prosecuted: 
within two years from the time the defalca- 
tion took place. And the enquiry in the case 
under consideration is, -vyhether the defalca- 
tion occurred at the time the last draft was 
presented to the post master and not paid or 
at some other time. The act provides that if 
any post master or other person authorized 
to receive the postage of letters and packets 
shall neglect or refuse to render his accounts, 
and pay over to the post mastei' general the 
balance by him due, at the end of every three 
months, it shall be the duty of the post mas- 
ter general to cause a suit to be commenced 
against the person or persons so neglecting- 
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or refusing. And it is further provided tliat 
if a post master shall fail for one month to 
make his return, he shall forfeit double the 
value of the postages, «S:c. Now this pro- 
vision that the post master shall make his 
return and pay over the moneys received for 
postages in his hands at the end of every 
three months, is imperative, and cannot he 
dispensed with by any instructions of the 
post master general. The law requires the 
post master to pay over the moneys at the 
end of every tlu-ee months— the post master 
general therefore cannot instruct him that he 
need not pay the money at the end of three 
months, but at some other time when a draft 
from the department shall be presented to 
him. He may, with propriety, instruct the 
post master not to deposite the funds in his 
hands, but hold them to meet the drafts of 
the department; but these drafts must be 
drawn when the payment, by the law, is re- 
quu-ed to be made. And if not so drawn 
the defalcation which occurs must be counted, 
under the statute, from the time the law re- 
quires the payment to be made, and not from 
the time the post master failed to pay the 
draft of the department. More than two 
years elapsed from the time the post master 
was removed from office until this suit was 
commenced; so that the statute bars the ac- 
tion, as against the sureties, if it began to 
run, at the time the law required the pay- 
ment to be made. No doubt is entertained on 
this question, and the judgment of the dis- 
trict court, is, therefore, affirmed. 
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POSTMASTER GENERAL v. FURBBR 
et al. 

SAME V. LATHROP et al. 

[4 Mason. 333.] i 

Circuit Court, D. Maine. May Term, 1827. 

Post OFncu Accounts— How Ckedits are to be 
Applied — Oldest Debits — Runnixg Accounts. 

Where there are items of debt and credit, in 
a running account between the postmaster gen- 
eral and the deputy postmasters, in the absence 
of any specific appropriation by either partv, the 
credits are to be applied to the discharge of the 
debits antecedently due, in the order of the ac- 
count. 

[Followed in tJ, S. v. Wardwell, Case No. 16,- 

640. Cited in Boody v. U. S., Id. 1,636; 

U. S. V. Bradbury, Id. 14,635; Schuelen- 

burg V. Martin, 2 Fed. 750.] 
[Cited in Chapman v. Com., 25 Grat. 744, 746; 

Conduitt V. Ryan, 3 Ind. App. 9, 29 N. E. 

160; Crompton v. Pratt, 105 Mass. 256; 

State V. Sooy, 39 N. J. Law. 549. Cited in 

brief in Wilson v. Burfoot, 2 Grat. 144.] 

[Error to the district court of the United 
States for the district of Maine.] 

These were actions of debt, brought of- 
ficially by the postmaster general upon bonds 
given for the faithful performance of his 

1 [Reported by William P. Ma^on, Esq.] 



duties, by one Benjamin Whittier, late post- 
master at Belfast, Maine, who is since de- 
ceased. The bonds were in the usual form, 
with condition, that, if Whittier "shall welJ 
and truly execute the duties of his said of- 
fice, and faithfully, once In three months, 
and oftener, if thereto required, render ac- 
counts of his receipts and expenditures, as 
postmaster, to the general postoffice, in the 
manner and form prescribed by the postmas- 
ter general in his several instructions to post- 
masters, and shall pay all moneys that shall 
come to his hands for the postages of what- 
ever is by law chargeable with postage, to 
the postmaster genei-al of the United States 
for the time being, deducting only the com- 
mission and allowances made by law for his 
care, troiible, and charges, in managing the 
said office, and shall also faithfully do and 
perform, as agent for the general post-office, 
all such acts and things as may be required 
of him by the postmaster general, and more- 
over shall faithfully account with said post- 
master general for all moneys, bills, bonds, 
notes, receipts, and other vouchers, which he, 
as agent as aforesaid, shall receive for the 
use and benefit of said general post-office, 
then the above obligation shall be void and 
of no efEect" The defendants [William Fur- 
ber and another and Ansel Lathrop and an- 
other] moved by counsel to dismiss the suits 
for want of jurisdiction, and the district 
court sustained the motion; and the causes 
were, upon this dismissal, brought by writ of 
error to this court at the last term, and now 
remained for argument. 

Mr. Shepley, for the United States. 
Orr & Greenleaf, for defendants. 

STORY, Circuit Justice. The question, as 
to the jurisdiction of the court, has been dis- 
posed of by the decision of the supreme 
couii:, at the last January term, in the case 
of Postmaster General v. Earley, 12 Wheat. 
[25 V. S.] 136. That case was stronger than 
the present, for it affirmed the jurisdiction of 
the circuit court, and the language confer- 
ring jurisdiction on the district court by the 
act of 1815, c. 252 [3 Stat 244, c. 101], is far 
more direct and cogent The words of the 
act are, "that the district court of the United 
States shall have cognizance concurrent with 
the courts and magistrates of the several 
states, and the circuit courts of the United 
States, of all suits at common law. where 
the United States, or any officer thereof, 
under the authority of an act of congress, 
shall sue, although the debt, claim, or other 
matters in dispute, shall not amoimt to one 
hundred dollars." The court decided, that 
the postmaster general had a right, under the 
acts of congress, to take bonds, like the pres- 
ent, and to sue thereon. So that the point, 
intended to be raised at the argument here, 
has been definitively disposed of. The judg- 
ment must therefore be reversed, and the 
cause tried at the bar of this court. 
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Afterwards it appeared, that the first bond 
was given by Whittier, and by Furber and 
another as his sureties, in May, 1813, in the 
penal sum of SoOO. In August, 1818, upon 
the requisition of the postmaster general,- an 
additional bond was given by Whittier, with 
Ansel Lathrop and another as sureties, in 
the penal sum of $1,000, with a like condi- 
tion. At the time when the second bond was 
given there was a balance due to the gen- 
eral post-office for postages received, and the 
sura now due for postages since received, ex- 
ceeded that balance by ?209.yS. In the inter- 
vening time sundry sums had been paid to 
the general post-office on account, which, if 
applied for the purpose, would extinguish the 
balance due at the time of giving the second 
bond. The real contest, therefore, was be- 
tween the sureties to the first and second 
bonds; and the only question made by them 
and presented for the consideration of the 
court was, whether the payments so made 
generally on account, after the giving of the 
second bond, should be applied to extinguish 
the prior balance, or were to be applied in 
discharge of the balance of postages received 
since the second bond was given. 

STORY, Circuit Justice. The sums paid 
by the principal, since the second bond was 
given, having been paid upon account gen- 
erally, are to be applied to extinguish the 
balance antecedently due. Such I under- 
stand to be the general rule, where there is 
a running account, composed of successive 
items of debt and credit on each side. In 
such case the payments are to be applied to 
extinguish antecedent items on the debit side, 
there being no specific appropriation by ei- 
ther party. It is the first item on the debit 
side of the account, that is discharged or re- 
duced by the first item on the credit side. 
This doctrine was very deliberately settled 
by the master of the roUs in Clayton's Case, 
1 Mgi: 604, etc.; and it appears to me entire- 
ly consonant to equity and good sense, and 
the fair presumptions of intention as to ap- 
propriation, deducible from the nature of 
such transactions. The case of U. S. v. Jan- 
uary, 7 Cranch [11 U- S.] 572, does not, ac- 
cording to my apprehension of it, inculcate a 
different doctrine- It is indeed somewhat 
difficult, from the facts of the case, as re- 
ported, to give a very definite interpretation 
of tlie opinion of the court. I confess my- 
self never to have supposed, that it meant 
to go further than to reverse the en-oneous 
opinions of the court below, upon the points 
ruled by it. The case of Manning v. "West- 
orne, 2 "Vern. 606, as explained in Mr. Kaith- 
by's note, appears to me to be in entire con; 
sonance with my own. It appears to me, 
that if, in the absence of any other distinct 
appropriation, the rule be, as I suppose it to 
be, there can be no difference, whether the 
case respects a principal or a surety. The 
inile supposes, that payments generally made 
are to be applied to extinguish or redue^s 
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antecedent debits, according to the order of 
time, and when extinguished or reduced as 
to the principal, they are necessarily so as 
to all other persons. The case of Perris v. 
Eoberts, 1 Vern. 34, 1 Eq. Cas. Abr. 147, 2 
Ch. Cas. 83, is distinguishable- It turned 
upon the point of a presumed application of 
a payment, made generally to both items of 
an adjusted account, and has no bearing on 
payments made generally on running ac- 
count. 



POSTMASTER GBNERAU- v. LATHROP. 

See Case No. 11,308. 
POSTMASTER GENERAL (LOCKE v.). See 

Case No. 8.441. 
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POSTMASTER GENERAL v. MUNGER 
et al. 

[2 Paine, 189.] i 

Circuit Court, S. D. New York-S 

POSTMASTEK'S BoXD — SECOND BOSD WITH NeW 

- Sdueties — Joint Liability of Suketies — 
Effect of Act Incucasing Rates of Post- 
age. 

1. The defendant gave a bond as surety for a 
postmaster, conditioned for the faithful dis- 
charge of his duties, and that he should pay over 
all moneys which should come to his hands for 
postages to the postmaster general. Afterwards, 
the postmaster continuing in office, another 
bond, with difEerent sureties, was taken with tne 
same condition. At the time of the taking of 
the second bond, a balance was due from the 
postmaster for postages; but payments were 
subsequently made by him, and creditedin his 
general account, sufficient to extinguish it. In 
an action against the sureties on the first bond 
for postages not paid over, it was held that their 
liabilitv did not cease upon the giving of the 
second bond for defaults thereafter incurred. 
That the second bond was not a substitute for 
or extinguishment of the first, but additional se- 
curity; and that equity would consider the two 
sets of sureties as jointly responsible for defaults 
occurring after the giving of the second bond. 

2. Acts of congress had been passed subse- 
quently to the giving of the bond increasing the 
rates of postage, and, consequently, the respon- 
sibility of the sureties. But it was held, that 
as the undertaking of the sureties was general 
that all postages should be paid over, and re- 
ferred to no particular act explaining or limiting 
the rate of postage, and was not taken under 
any law defining its extent and operation, the 
sureties were not discharged. It would have 
been otherwise had the acts of congress enlarged 
the powers of the postmaster, or superadded any 
new duties whereby he was made the receiver of 
other moneys than for postages. 

[Cited in U. S. v. Gaussen, Case No. 15,192; 
U. S. V. M'Cartney, 1 Eed. 107; Chadwick 
v. U. S. 3 Fed. 756.] 

[Error to the district court of the United 
States for the Southern district of New York.] 

The action in the district com.*t was founded 
on a bond bearing date the 12th of Pebru- 
axy, 1812, in the penalty of §500, conditioned 
for the faithful discharge of the duties of 

1 [Reported by Elijah Paine, Jr., Esq.] 

2 [Date not given. 2 Paine includes cases 
from 1827 to 1840.] 
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postmaster by David Nott, and to pay over to 
the poslmaster-general all moneys that should 
come to his hands for postages, deducting his 
commissions and such other alloTvanees as by 
law he was entitled to receive. The breach 
assigned and relied upon at the trial was, that 
Nott had neglected and refused to pay ov-er 
large sums of money which he had received 
as postmaster; and upon the trial it was 
shown, that upon the settlement of his ac- 
counts, a balance exceeding the penalty of the 
bond was found due from him. 

The principal point in question upon the 
trial was, as to the effect and operation of a 
subsequent bond given by Nott, with other 
sureties, upon the liability of the sureties in 
the bond now in question.s This second bond 

3 The third obligor's taking a bond of in- 
demnity and a mortgage from the first signers 
of the bond, has no effect on his liability. Rut- 
ledge V. Greenwood, 2 Desaus. Eg. 389. Tlie 
circumstance of one obligor in a bond making 
payment, and being resorted to by the creditor, 
raised a strong presumption that he was a prin- 
cipal in the bond; while the circumstance of an- 
other obligor not maldng payments, and not be- 
ing called upon for them, raises a presumption 
that he was only a surety. Doughty v. Bacot, 
2 Desaus. Eq. 546. A. is indebted to D., F. 
& Go. by bond. A. dies, and at the sale of his 
estate by his executors, F., the acting partner of 
D., P. &r Co., buys a slave. The amount of the 
purchase for the slave was held a good discount 
against the bond. Rose v. Murehie, 2 Call. 409. 
Where a bond given to one man is for the bene- 
fit of another, without being assigned to him, 
although the obligor has notice of the fact, he is 
not bound to pay any other than the obligee, un- 
less he shall be indemnified for so doing; and 
payments made to the obligee are good. Mor- 
ton's Adm'r. v. Fox, 4 Bibb, 392. A bond given 
by one partner for a simple contract debt due 
from the partners to a creditor, and accepted by 
him, is, by operation of law, a release of the oth- 
er partner, and an extenuation of the simple 
contract debt at law and in equity. Id. Where 
N. sells out a newspaper establishment* to W. 
and T., and by bond and covenant stipulates not 
to set up another paper within a certain time and 
distance, and N. afterwards buys T.'s moiety, 
and becomes joint proprietor with W., the rem- 
edy at law again&t N. upon the bond and cov- 
enant is gone. Noah v. Webb, 1 Edw. Ch. 604. 
General indulgence given by the creditor to the 
first signer in the bond will not release the oth- 
er obligors, even if they were mere sureties. 
Butledge v. Greenwood, 2 Desaus. Eq. 389. In- 
deed, there musst be a new agreement varying the 
terms of the contract, and extending the time of 
payment to work the effect of releasing the sure- 
ty. A demand of the surety to sue the principal 
shall not release the surely if the creditor offers 
to sue all the obligors, and the surety declines 
that. Id. A bond given by trustees to execute 
a marriage settlement was held to be avoided by 
a defeasance made at the same time by the trus- 
tees, the wife being ignorant of it, tliough it ap- 
peared that the inducement to the husband's ex- 
ecuting the bond after marriage, was to avoid 
the confiscation laws. Wilson v. Wilson, 1 De- 
saus. Eq. 219. A bill was filed to set up a bond 
and mortgage alleged to have been lost by the 
obligee in his lifetime. Defendant admitted 
their execution, but insisted they were not given 
for a valuable consideration, but to cover his 
property from his creditors, of which the obligee 
had given him an acknowledgment which he had 
lost. The weight of evidence was in support of 
this, and also of the obligee's declarations to the 
same effect. The court applied the maxim, "meli- 
or est conditio possidentis," and would set up 



bears date the 25ih of December, 1818, and is^ 
in the penaltj' of $1,500, with a condition in 
all respects like the former. Nott continued 
in office until December, 1820. When the sec- 
ond bond was given, there was a balance of 
about $772 due from Nott; but by subsequent 
payments made by him and credited on his 
general account, if applied, as the defendants 
contend they ought to be, to this balance.' 
there is no breach of the condition of the bond- 
shown, provided the responsibility of the de- 
fendants ceased with the giving of the new 
bond; and whether it did or not, is the only 
real question now to be considered. 

Upon the trial, the judge charged the jury: 
"That the taking by the postmaster-general 
of the second bond, was, under the circum- 

the bond and .mortgage. Lequeux v. Oliver, 3 
Desaus. Eq. 535. If a bond is given without 
any consideration, but to be used as an article of 
traffic, to raise money, the bona fide purchaser 
thereof, though at a large discount, without no- 
tice of the purpose for which it was executed, is 
entitled to recover the full amount. Hansbrough 
V. Baylor, 2 Munf. 36. A bond securing a pro- 
vision for a woman who had been seduced by 
the obligor, given after cohabitation determined, 
is good, although the obligor was married when 
the connection commenced. Barb. Dig. [Ky.J 
282. A bond may be sold for much less than it& 
nominal amount, and such sale will be enforced 
in equity as well as at law, if no fraud or usury 
appear in the transaction. Kenner v. Hord, 2 
Hen. & M. 14; Hansbrough v, Baylor, 2 Munf. 
36. If the vendee of land discover a paramount 
title, and, withoHt conviction or suit, obtain the 
bond of hisf vendor for an agreed sum as an in- 
demnity for the anticipated loss, the considera- 
tion is sufficient to uphold the bond, Butier v.. 
Triplett, 1 Dana, 154. The penalty of a bond 
conditioned for the> payment of money, is to se- 
cure payment of the whole of the condition; and 
any part of it remaining unpaid is a forfeiture 
of the penalty. Therefore, the obligee may re- 
cover the balance of the condition with interest, 
although that sum, when added to payments pre- 
viously made, would exceed the penalty. Smith 
v. iiacon, 1 Hill [S. C] 339. Upon a money 
bond given by a principal debtor, the obligor is 
both legally and equitably liable for the whole 
amount of the prindpal and interest secured by 
the condition of the bond, although such amount 
exceeds the penalty of the bond. Mower v. Kip, 
6 Paige, 88. If a husband and wife enter into a 
bond (not stipulating to pay out of the wife's 
separate estate) for the payment of the wife's- 
debt, while she has a separate estate by ante- 
nuptial agreement, chancery will subject such 
separate estate to the payment of the bond. 
Forrest v. Robinson, 4 Port. [Ala.] 44. If a 
claimant give bond for tlje trial of the right tO' 
property levied on, and the issue is decided 
against him, he has a right to surrender the 
property in discharge of his bond; and if, during 
the pendency of such issue, the property be tak- 
en out of his hands by an older execution, tiis 
operates as a discharge of his bond, and chan- 
cery will enjoin the plaintiffs in the junior ex- 
ecution, from enforcing their judgment at law, 
obtained against the claimant on the trial of the 
right of property. Ferriday v. Selcer, Freem. 
Cyh. [Miss. J '^oS. Where an ordinary appointed 
a guardian of an infant, and took a guardianship 
bond, with two sureties, and P., one of the sure- 
ties, afterwards applied to be released, and the 
ordinary, at the instance of P., and the guardian, 
but without the knowledge or consent of lie 
other surety, ran his pen through P.'s signature 
to the bond, and permitted a third person, as 
P.'s substitute, to sign and seal it; held, that 
neither P. nor his co-surety was discharged in 
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stances above stated, a waiver in law of all 
Tight to proceed on the fii-st hond for postages 
whicli accrued and were received by said Nott 
subsequent to the date of the second bond. 
'That the sureties in the first bond ceased to 
be liable, from that date, for any defalcation 
or neglect of duty on the part of Nott after 
that date." To this opinion of the court, a 
bill of exceptions was duly taken, and the 
•cause is brought here by writ of error. 

Upon the argument of this writ of error, the 
discussion on the part of the defendants was 
directed principally to an examination of the 
true import of the direction given by the 
court to the jury: whether the opinion of the 
judge was that the legal effect and operation 
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of the second bond was, per se, a discharge 
of the sureties in the first bond from all re- 
sponsibility, for defaults of the postmaster, 
incun-ed after the givmg of the second bond*, 
or whether the particular circumstances in 
evidence in this case did not show that the 
postmaster-general had, in point of fact, 
waived all claim upon the sm-eties in the first 
bond for such default. The latter is the con- 
struction of the charge contended for on the 
part of the defendants; and the correctness 
of the foi-mer, although not expressly aban- 
doned, was not much insisted upon. 

THOMPSON, Circuit Justice. I cannot 
concur with the defendants' counsel in his 



equity, from his liability to the infant, and that 
P.'s substitute was not liable. Hill v. Calvert, 
1 Rich. Eg. 56. A mere nominal obligee has no 
authority, as obligee, to destroy the interest of 
the true owner of the bond. Id, If a bond be 
lost, whether the acceptance of a negotiable in- 
strument under seal from the principal obligor, 
expresslv in payment of it, be a satisfaction in 
law or not, the obligee cannot recover m equity 
on the lost bond against the principal obligor or 
liis suretv, contrary to his agreement Smither- 
man v. Kidd, 1 Ired. Eq. 86. If a vendor r^ 
ceive, in payment for the sale of land, the bona 
of a third person, made payable to himself, 
which is afterwards altered by his assent, so as 
to destrov it at law, he cannot have relief m 
^quitv against the obligor, although he was ig- 
norant of the legal effect of altering the bond. 
Nor can he, or his assignee, who purchased the 
bond with full knowledge of the legal objections 
to it, have any relief in equity against the ven- 
dee who gave it payment, though the latter made 
the alteration in the bond and represented it to 
be good. Ryan v. Parker, 1 Ired. Eq. S9. The 
liability of the obligors in a bond of indemnity, 
arises exclusively out of the contract set forth 
in the bond, and its extent is thereby deter- 
mined. Where a bond, therefore, was condi- 
tioned to indemnify J. M. B., his heirs, &c., 
"from all loss and injury, damages, costs and 
<;harges that shall, or may at any time hereafter 
■occur to him, or be incurred by him, his heirs, 
&a," by reason of his liability on certain prom- 
issory notes, it was holden by the court, that he 
was not entitled to any remedy, either at law or 
in equitv, until the contingency had happened 
•on which his right of action was to accrue, until, 
according to the terms of the bond, he had sus- 
tained some injury, incurred some loss, or been 
damnified by the payment of costs and charges, 
■on account of the obligor's failure to discharge 
the debts specified. Hoy v. Hansborough, 
Freem. Oh. [Miss.] 533. A covenant to indem- 
nify against a debt is not necessarily a covenant 
to pav it. The obligors may take up and cancel 
the original evidence of debt by which the ob- 
ligee is bound, and substitute new liabilities, or 
mav interpose some legal defence to the suit of 
the'' creditor, and defeat a recovery. In either 
of these cases the condition of the bond would 
be fully complied with. Id. To recover on a 
mere bond of indemnity, actual damage must be 
shown. If the indemnity be against the pay- 
ment of money, actual payment must, in gener- 
al, be proved; mere legal Uability to pay is not 
sufiBcieut. The rule would be, different if «ie 
covenant were against a liability to pay. Id. 
Where the purchase of land is the alleged consid- 
eration of several bonds, the contract is so entire 
that if the consideration be shown to be insuffi- 
cient bv anv one defendant, such defence will 
enure to the benefit of all the others, even as 
against whom the bill might otherwise have 
been taken pro confesso. Walsh v. Smyth, 3 



Bland, 16. But where therer is a ground of re- 
lief available, by all the plaintiff's obligors, any 
of them may waive the benefit of it without at- 
fecting the others. Id. 25. Where the heir 
being bound by bond in respect of assets de- 
scended, pays the debt^ he maybereimbursed out 
of the personal estate. Tessier v. Wyse,_ 6 
Bland, 41. A bond creditor, the heir being 
bound, may at his election sue either the heir or 
executor at law, even although there may be a 
sufficiency of personalty. Id. 40. On a sale 
under a decree, the bonds taken for the pur- 
chase-money may be assigned, in satisfactiOTi to 
those entitled to the proceeds of the sale. Kilty 
V. Quynn, 3 Bland, 213, note. Where a man 
by writing, under seal, binds himself and his 
heirs for the payment of money, his real estate, 
in the hands of his heirs, is liable at common 
law to be taken in execution. Coombs v, Jor- 
dan, 3 Bland, 301. If the consideration of a 
bond be against law, the obligor may make 1iat 
defence at law, and can have no claim on that 
account for the interposition of a court of equity. 
Moore v. Anderson, 1 Ired. Eq. 411. The time 
specified for the payment of a bond may bet en- 
larged by parol. Vanhouten v. McOarty, 4 N. 
J. Eq. 141. If a bond be executed pursuant to 
the direction of a feme covert, by her trustee, 
in his own name, her separate estate may be 
charged with the money due on the bond. Leay- 
craft V, Hedden, Id. 512. And if the trust be 
surrendered, and her separate estate held with 
her general properly, so that no means of dis- 
tinguishing it is afforded to the court, a general 
decree will be made against her for the payment 
of the money due on the bond. Id.* Bonds 
taken by a trustee under a decree, may be order- 
ed to be assigned to those who are entitied to so 
much of the proceeds. Ex parte Boone. 2 Bland, 
321, note; McMuUin v. Burris, Id. 3o7, note. 
A bond taken by a creditor of an heir, will not 
operate as a relinquishment of such creditor s 
preference as against the estate descended. 
Hindman v. Clayton, 2 Bland, 337, note. An 
appeal bond, on the decree being affirmed, be- 
comes thereby an additional security for the 
debt. Andrews v. Scotton, 2 Bland, 669. The 
surety on a forthcoming bond is not liable where 
the property levied on cannot be taken in execu- 
tion. Long V. U. S. Bank, Freem. Oh. [Miss.] 
375. The obligation of the surety is not that he 
will pay the debt, but that the property taken in 
execution shall be forthcoming. Id. The obli- 
gor of a bond by asking and procuring indul- 
gence; payment of interest and other circum- 
stances, held to have waived his equity, as 
against the assignee, to be relieved from the pay- 
ment of the' bond. Van Lew v. Parr, 2 Rich. 
Eq. 321, Where the condition of a penal bond 
has been submitted to a jury, under the act of 
1792 [1 Stat. 275], the determination is final, and 
concludes the jurisdiction of the court of equity 
to relieve against the penalty. Henderson v. 
Mitchell, Bailey, Eq, 113. 
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construction of the import of the judge's 
charge, but consider it as expressing an 
opinion that, as matter of law, the liability 
of the sureties in the fii-st bond ceased upon 
the giving of the second bond for all de- 
faults thereafter incurred. If the circum- 
stances in evidence were such as to warrant 
the conclusion, as matter of fact, that there 
was a waiver of the continued responsibility 
of the first sureties, it was for the jury, and 
not for the court, to weigh these circumstan- 
ces, and di-aw conclusions from them; and 
I cannot but think the manner in which the 
ease would have been submitted to the jury 
would have been verj^ different, if the ques- 
tion had been considered by the court as a 
question of fact. That it was not so consid- 
ered by the defendants' counsel, on the trial 
of the cause, is evident from the manner in 
which the bill of exceptions states the ques- 
tion to have been put to the court, viz.: the 
counsel for the defendants insisted to the 
court, that the taking of said last-mention- 
ed bond by the postmaster-general was a 
waiver in law of all right to proceed on the 
first bond for postages received subsequent 
to the date of the second bond; that the sure- 
ties in the first bond ceased to be liable at 
and from that date for any defalcation or 
neglect of duty of the postmaster. No cir- 
cumstances are refen-ed to and relied upon 
from which a waiver could be inferred as 
matter of fact; but that the second bond 
was such waiver, resulted as a conclusion of 
law from the mere fact of accepting the 
bond. And I the more readily conclude that 
such was the understanding of the question 
upon the trial, as I cannot discover, from 
the bill of exceptions, any circumstances 
tending ■ to warrant a conclusion of any 
waiver in point of fact. 

How far mere parol evidence of a waiver 
would be admissible and available, is a 
point that does not arise here. The only 
question is, as to the legal operation of the 
second bond upon the liability of the sure- 
ties in the first; and I am unable to discov- 
er any principle upon which it can be con- 
sidered as exonei-ating them from their re- 
sponsibility. There is no limitation as to 
time in the bond, the breaches assigned and 
proved are within the condition of the bond, 
and Nott, the postmaster, continued in of- 
fice under the same appointment originally 
given him. It certainly cannot be pretend- 
ed that the taking of a second bond could, 
in any sense whatever, be considered a new 
appointment. The second bond does not 
purport to be a substitute for the first; nor 
is there anything tending to show that such 
was the intention or understanding of the 
parties; and it can be viewed in no other 
light than as additional security, to the tak- 
ing of which no possible objection could ex- 
ist—It was for the benefit and not to the 
prejudice of the first sureties. As to the de- 
faults incurred before the taking of the sec- ! 



ond bond, tlie defendants were alone respon- 
sible; and for those afterwards incurred, 
equity would probably consider the two sets 
of sureties as jointly responsible. 

The second bond was not taken for any 
antecedent default, and was not, therefore, 
for any existing debt or claim; and if it had 
been, it would not have operated as a dis- 
charge or extinguishment of the first. A new 
security, of an equal or inferior degree, is not 
an extinguishment of a prior debt. This" is a 
principle too familiar to require any aiithority 
in its support. The cases, however, here re- 
ferred to, may serve to illustrate and show 
the extent and application of the principle. 
8 Johns. 54; 11 Johns. 512; 13 Johns. 240; 14 
Johns. 404; Cro. Car. 86; Cro. ElLa. 716, 727; 
1 Burrows, 9. And these cases also show, 
that if the second bond had been plead as a 
discharge of the first, the plea would have 
been bad on demuri-er. The omission of the 
postmaster-general to remove Nott from office, 
did not draw after it a discharge of the sure- 
ties. The doctrine of the supreme court, in 
the cases of U. S. v. KU-kpati-ick, 9 Wheat. 
[22 TJ. S.] 720, and U. S. v. Van Zant, 11 
"Wheat [24 U. S.] 184, is entirely applicable, 
and settles this question. Although It might 
have been the duty of the postmaster-geneiul 
to remove Nott, yet his neglect did not op- 
erate as a removal; this provision is only di- 
rectory to the postmaster-general, and intend- 
ed for the security and protection of the gov- 
ernment, by insuring punctuality and respon- 
sibility, but forms no part of the contract with 
the surety. So long as the officer remains in 
the legal exercise of the powers and duties 
of the office, the responsibiity of the sureties 
continues. 

The case of U. S. v. Nicoll, 12 A^Tieat. [25 U. 
S.] 505, decided at the last term of the supreme 
court, has a strong bearing upon this case. 
In that case, an act of congress had required 
new sureties to be given by the oflicer, by a 
certain day therein mentioned. None were, 
however, given; and the responsibility of the 
old sureties was held to continue. The court 
say, the act nowhere directs the principals to 
be discharged from office, upon failure to give 
new sureties; and if the act had so directed, 
they would have remained in office until ac- 
tually removed. The law does not in terms 
declare the existing sureties shall be dischar- 
ged after that day; it would require a very 
strained construction of the statute to dis- 
charge them by implication, while their prin- 
cipals were permitted to remain in office. 
Such construction would be against the mani- 
fest mtention of the legislature. 

It was urged on the argument that the de- 
fendants were discharged from their respon- 
sibility, by reason of the increase of the rate 
of postages subsequent to their having become 
sureties, and acts of congress were referred 
to for the purpose of showing such increase. 
It is not perceived how this can be made a 
question here; it does not arise upon the bill 
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of exceptions, nor is it in any shape or man- 
.uer whatever presented by the record. But 
■was it properly before this court? It appears 
to me that it forms no objection to the right 
of recovery against the sureties. The under- 
taMng of the smreties is general, that Nott 
shall pay over to the postmaster-general all 
moneys that sliall come to his hand for the 
postages of whatever is by law chargeable 
with postage. It refers to no particular act 
explaining or limiting the rate of postage; 
and all moneys received as postage come as 
well within the letter as the spirit and inten- 
tion of the bond. Nor was the bond talien 
under any particular law defining its extent 
find operation; and must, therefore, be con- 
strued according to the fair and reasonable 
import of the language employed by the par- 
ties. The undertaking of the sureties is, 
from its nature, prospective, and is limited 
only by the terms of the bond, that the mon- 
ey for which they are called upon to account, 
must have been received by their principal, 
as postages established by law. Had the acts 
of congress referred to, enlarged the powers 
of the postmaster, or superadded any new du- 
ties, whereby he was made the receiver of 
other moneys than for postages, the sureties 
in this bond would not have been responsible 
therefor. The defendants* counsel has sup- 
posed that the case of U. S. v, Kirkpatriclc 
[supra], sustains this objection. But in this 
I think he is mistaken. The court then con- 
sidered the bond in question to have been 
given in reference to the objects of a particu- 
lar act of congress, and that the condition of 
the bond referred principally to assessment of 
direct taxes; and that the subsequent acts of 
congress laying internal duties, contained pro- 
visions enlarging the authority of the col- 
lectors; and that the sureties did not under- 
take for the faithful execution of such en- 
larged powers. The court say there is notli- 
ing in the original act under which the ap- 
liojntment was made, which contemplates a 
permanent and continuing liability for all du- 
ties under all laws which might be subse- 
quently passed; that the condition of the 
bond, in its terras as expounded by the other 
parts of the act, had a principal reference to 
the assessment of direct taxes. But there is 
nothing in this case to warrant a conclusion, 
that if the subsequent acts of congress re- 
ferred to, had simply increased this direct 
tax, the sureties would not have been held 
responsible. 

Upon the whole. I think the district court 
erred, in the opinion given to the jury, as to 
the legal efCect and operation of the second 
bond upon the liability of the sureties in the 
first* The judgment must, accordingly, be 
reversed, and a venire de novo issued return- 
able in this court 

•* As to effect of misdirection of the court up- 
on point of law, see 2 Grah, & W. New Trials, 
p. laS et teq. 
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POSTMASTER GKNERAL v. NORVELL. 

[Gilp. 106.] 1 

District Court, E. D, Pennsylvania. Nov. 17, 
1829. 

POSTMASTEll'S BOSD — APPKOVAL ASD ACCEPT- 
ANCE — EVIDESCE OF — ^RETUEN FOR ADDITIOXAIj 

Sdhety — Several Bonds with Difperest Suiie- 
TiBS — Application of Patmemt to One of 
Sevekal Accounts. 

1. A bond given by a postmaster, with sure- 
ties, for the performance of his official duties, 
does not constitute a binding contract, until ap- 
proved and accepted by the postmaster general. 

2. The reception and detention of an official 
bond, by the postmaster general, for a consid- 
erable time, without objection, is sufficient evi- 
dence of its acceptance. 

[Cited in Broome v. U. S., 15 How. (56 U. S.) 

155.] 
[Cited in Meyer v. Jlorgan, 51 Miss. 21.] 

3. The return of an official bond to the prin- 
cipal obligor, by the postmaster general, for the 
purpose of obtaining an additional surety, af- 
fords no proof that it had not Deen accepted; 
nor does it amount either to a surrender or can- 
celling of it 

4. Wheie a debtor, indebted on several ae- 
coxmts, makes a payment, be may apply it to 
either account; if he does not the creditor may 
do so; if neither does, the law will appropriate 
it according to the justice of the case, provided 
there are no other parties interested. 

5. A debtor cannot appropriate a payment, in 
such manner as to affect the relative liability or 
rights of his different sureties, without their as- 
sent 

[Cited in Pickering v. Day, 3 Houst. 539. 
Cited in brief in Porter v. Stanley, 47 Me. 
518.] 

6. Where a public officer has given successive 
official bonds with different sureties, moneys re- 
ceived subsequent to the execution of the latter, 
cannot, before it is discharged, be applied to the 
payment of the former. 

[Cited in Ornville v. Pearson, 61 Me. 555; Paw 
Paw V. Eggleston. 25 Mich. 40; Pickering 
V. Day, 3 Houst 539.] 

7. Where a public officer has given different 
bonds with different sureties, his payments must 
be so appropriated as to give each bond credits 
for the moneys respectively due, collected, and 
paid under it 

8. The law which limits suits by the post- 
master general against sureties, to two years 
after a default of the principal, does not operate 
in cases of balances unpaid at the end of a 
quarter, which are subsequently liquidated by 
the receipts of a succeeding one. 

[Cited in Jones v. U. S., 7 How. (48 U. S.) 

692; U. S. V. Kershner, Case No. 15,527.] 
[Cited in Frost v. Missell, 38 N. J. Eq. 601.] 

[9. Cited in Allen v. State, 61 Ind. 275, and 
Olming V. City of Evansville, 66 Ind. 63, to the 
point that new sureties are not responsible for 
prior defalcations unless the condition of the 
new obligation shall embrace them.] 

On the 7th June, 1825, the postmaster gen- 
eral addressed a letter to Richard Bache, 
then postmaster at Philadelphia, in which he 
stated, as follows: "Some weeks since I di- 
rected a bond to be sent to you as postmaster, 
that you might have it executed under the 
post oflice laws, passed at the last session of 

1 [Reported by Henry D. Gilpin, Esq.] 
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■congj-ess. This measure has become neces- 
sary by reason of the decision of Judge John- 
son, who lately decided that bonds given by 
a deputj' postmaster, under the law lately re- 
pealed, could not be enforced. Although I 
believe this decision to be erroneous, and 
that the supreme court will reverse it, yet, it 
becomes my duty to guard the public interest, 
J)y taking the precautionary step of renewing 
the bonds of all postmasters which were exe- 
cuted under the late law. I will thank you 
to inform me whether you have received the 
bond transmitted to you. If you have not 
another shall be sent." On the 15th of June, 
Mr, Bache acknowledged the receipt of this 
letter, and said that the delay in returning 
the bond had been occasioned by one of the 
gentlemen, whom he wished as his surety, 
being out of the city, but that it should be 
executed and sent in the course of the week. 
On the 1st of July, the usual quarterly set- 
tlement of his accounts as postmaster was 
made, and it appeared that the debits against 
Mr. Bache, on that day, exceeded his credits 
or payments by the sum of twenty-six thou- 
sand nine hundred and forty-nine dollars and 
nineteen cents, leaving him indebted to the 
United States in that sum at that time, un 
the 8th July, Mr. Bache, together with Wil- 
liam Milnor, Jr., and John Norvell, executed 
a joint and several bond to the postmaster 
genei-al in the penal sum of. thirty thousand 
dollars; being the same which was referred 
to by that officer in his letter of the 7th June. 
The condition of the bond set forth that Kich- 
ard Bache was then postmaster at Philadel- 
phia, and it provided, "that if the said Rich- 
ard Bache should well and ti'uly execute the 
duties of the said office, and faithfully, once 
in three months and oftener if thereto re- 
<iuired, render accounts of his receipts and 
expenditures as postmaster to the general 
post office, in the manner and form pre- 
scribed l>y the postmaster general, in his sev- 
eral instructions to postmasters, and should 
pay all moneys that should come to his hands, 
for the postages of whatever is by law 
chargeable with postage, to the postmaster 
general of the United States for the time be- 
ing, deducting only the commission and al- 
lowance made by law for his care, trouble, 
and charges in managing the said office; and 
should also faithfully do and perform, as 
agent of the general post office, all such acts 
and things as might be required of him by 
the postmaster general; and moreover should 
faithfully account with the said postmaster 
^general, for all moneys, bills, bonds, notes, 
receipts, and other vouchers, which he as 
agent as aforesaid should receive for the use 
and benefit of said general post office," then 
the bond was to be void. On the back of 
the bond was a certificate of the same date, 
"by an alderman of the city of Philadelphia, 
that "in his opinion the sureties therein were 
sufficient." This bond was transmitted to 
the post office department; on what day is 
not ascertained, but probably about that on 



which it bears date. On the 13th September, 
another settlement of Mr. Bache's accounts 
as postmaster took place, by which it appear- 
ed that from the 8th July, the date of his 
bond, to that day, he had paid the sum of 
twenty-nine thousand seven hundred and 
forty-six dollars and sixteen cents, extin- 
guishing the balance due on the previous 
quarter, and leaving a credit in his favour 
of two thousand seven hundred and ninety- 
six dollars and ninety-seven cents. On the 
21st September, the bond was returned to 
Mr. Bache by the postmaster general, inclos- 
ed in a letter in which he stated, as follows: 
*'I am informed that William Milnor, Jr., 
whose signature is placed to the inclosed 
bond, as one of your sureties, possesses little 
or no property. As two sureties are requir- 
ed by the rule of the department, it is prop- 
er that they should both be in such circum- 
stances as to property as to make their re- 
sponsibility safe for the public. If the faft, 
be as above stated as to Mr. Milnor, It will 
be necessary for you to procure another sig- 
natux-e to your bond. I have purposely de 
layed returning this bond, until after you 
had paid the late requisition of the depart- 
ment, in order that its return might not em- 
bariass you. As you have more than com- 
plied with the requisition, and reduced your 
balance to a small sum, I presume you will 
have no difficulty in complying with this re- 
quest" On the loth December, Mr. Bache 
wrote to the postmaster general that he 
would attend to the surety the following 
week, "when he hoped to forward one that 
would meet his approbation." On the 12th 
June, 1826, the postmaster general wrote to 
Mr, Bache, that "his bond yet remained to be 
perfected," On the 14th March, 1828, the 
assistant postmaster general wrote to Mr. 
Bache reminding him of the assurances giv- 
en In his letters to the department, and ask- 
ing his immediate attention to the xeturn of 
his bond with the additional surety required 
on the 21st September, 1823, On the 7th 
April, the postmaster general himself ad- 
dressed a letter to Mr, Bache, in which he 
slated as follows: "Col. Gardner informs me 
that you have not returned your bond as 
postmaster with the additional surety neces- 
sary. I regret that this subject has not 
been attended to by you before, and hope 
you will lose no time in procuring an addi- 
tional name to your bond, which may be 
good for the amount of the penalty; at least, 
the whole number should be considered good 
for that sum. I was not aware until a few 
days since, that the bond had not been re- 
turned." On the 14th April, Mr. Bache in- 
formed the postmaster general, in reply, that 
he would "give iim a definitive answer ia the 
course of the next day respecting his bond, 
after seeing some of his friends." On the 
20th April, Mr. Bache was superseded as 
postmaster; and on the 13th May, the bond 
in question was deposited with the attorney 
of the United States, "to be retained until it 
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was decided who bad a just claim to it; as 
it was claimed both by the postmaster gen- 
ei-al and the sureties." On a settlement of 
the accounts of Mr. Baehe. it was found 
there was a balance due by him of twenty- 
two thousand t-n'O hundred and thirty-fire 
dollars and fifty cents; thereupon separate 
suits were instituted, in this court, agamst 
him as prhicipal obligor, and Mr. Milnor and 
Mr. Noi-vell, each of the sureties in the bond. 
The declaration in the present action against 
John Norvell is for the amount of the penal- 
ty in the bond. It sets out the condition at 
length, as above stated, and then avers the 
non performance thereof by the postmaster, 
Richard Bache, in all particulars, but espe- 
cially "in not paying the said sum of twenty- 
two thousand two hundred and thirty-five 
dollars and fifty cents, being money that had 
come to his hands for postages." To this 
the defendant pleads: 1. That the bond was 
not accepted by the postmaster general, and 
so was not delivered by the defendant John 
Norvell, and that it is not his deed. 2. That 
Richard Bache did, during the time he was 
in office, after the date of the bond, truly 
execute the duties of his office, and that he 
did not make default by not paying the said 
sum or any other sum of money whatever. 

On the 17th November, 1829, the case came 
on for trial before Judge HOPKIKSON and a 
special jury. It was argued by Dallas, dis- 
trict attorney, for the postmaster general, 
and Swift & Randall for the defendant. 



Mr. Dallas, for the postmaster general 
The defendant has voluntarily entered in- 
to a contract with the XTnited States, which, 
however its existence may be regretted, it 
becomes a plain duty of the court to en- 
force. Such contracts are necessary by law, 
and it is a loose and dangerous morality 
which would set them aside, merely because 
they may ultimately bear hard on those who 
have made them. This is an action to re- 
cover a debt due upon a bond in consequence 
of an alleged breach of the condition. The 
sum claimed is the amount to which the 
United States say they have been injuvod by 
that breach. This bond has been produced 
and given in evidence; it is in all its requisites 
apparently complete; it has parties, with 
their signatures and seals duly attested by 
subscribing witnesse^s; in all these incidents 
nothing has been alleged to affect its validity. 
The condition of the bond is distinct and 
legal; and, if it has oeen broken in any of 
its particulars, the penalty is incurred and 
the damage has been produced. That it has 
been appears by the account of Mr. Baehe, 
the postmaster at Philadelphia and the prin- 
cipal obligor in the bond. The account, as 
given in evidence, is a transcript authenti- 
cated according to law; a running account of 
receipts and payments taken from the books; 
a reckoning between the government aoid its 
agent It shows the moneys that were re- 
ceived by the postmaster from postage be- 
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tween the date of the bond, when the obliga- 
tion of the defendant commenced, and the 
time this suit was brought. It proves con- 
clusively that all the money received during 
this period was not paid when the balance 
was finally struck. This is a breach of the 
condition of the defendant's obligation and 
makes him liable on his own conti-act 3 
StoiT's Laws, 1996. No facts given in evi- 
dence impair the validity of the defendant's 
obligation under the bond. It was entered 
into by express authority of law. It was 
transmitted to the postmaster general after 
it had been duly executed at his own request. 
It was received and retained by him as a 
legally executed instrument. The purposes 
for which it was sent back did not relate to 
Mr. Norvell, the defendant. There was no 
objection whatever to him. His name was 
not to be taken from the bond. Whatever 
objection there was related to Mr. Milnor 
alone. Nor was it sent back for any cause 
afCecting its validity; but merely to increase 
its security. 3 Story's Laws, 1986; Smith v. 
Bank of Washington, 5 Serg. & R. 318; North 
V. Turner, 9 Serg. & R. 244. Nor were any 
facts given in evidence to controvert the cor- 
rectness of the account- It is clear that 
there was a balance in favour of Mr. Bache, 
of two thousand seven hundred and ninety- 
six dollars and ninety-seven cents on the loth 
September, 1825, and a balance against him 
of twenty-two thousand, two hundred and 
thirty-five dollars and fifty cents, when he 
was superseded; showing that, after the 
date of the bond, he had received moneys to 
the amount claimed, which he had not paid 
over. In settling the account, the postmaster 
general had a right to appropriate the inter- 
mediate payments by Mr. Bache to the ex- 
tinguishment of his debt, in such order as he 
deemed best. When a man is indebted on 
several accounts and makes a payment he 
may direct its appropriation; if he does not 
the receiver may; if neither does, the law 
will appropriate it justly and equitably. It 
is just and equitable that payments should 
be appropriated to extinguish debts accord- 
ing to their order of time. Applying this 
rule, Mr. Bache became in an-ear during the 
last quarter. The account shows a super- 
abundance of payments, in each quarter, to 
pay what was due on the antecedent quar- 
ter. The settlements were made and lUe 
balances struck quarterly; and the United 
States have applied the money paid during 
each quarter, to any arrears that might be 
due at its commencement. This they had a 
clear right to do, especially as Mr. Bache 
made no appropriation. The account, there- 
fore, being unimpeached as to the correct- 
ness of its items, shows that the balance was 
due when suit was brought, that it is charge- 
able to the last quarter, and that it is for 
postages received and not paid. 3 Story's 
Laws. 1996 [4 Stat. 112]; Mayor of Alexan- 
dria V. ratten, 4 Oranch [8 U. S.] 317; Field 
V. Holland, 6 Cranch [10 U. S.] 8; U.„ S. v. 
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January, 7 Oraneh [11 U. S.] 572; U. S. v. 
Kirkpatrick, 9 Wheat [22 U. S.] 720; U. S. 
V. Vanzandt, 11 Wheat. [24 U. S.] 184; U. 
S. T. NiehoH, 12 Wheat. [23 U. S.] 505; Dox 
V. Postmaster General, 1 Pet. [26 U. S,] 318; 
Postmaster General v. Reeder [Case No. 
11,311]; Cremer v. Higginson [Id. 3,383]; 
Locke v. Postmaster General [Id. 8,441]. 

Swift & Randall, for defendant 

This is a contract between the postmaster 
general and the defendant He is the officer 
who is authorised by law to make it and the 
United States, in conferring on him the pow- 
er, become bound by his acts in the exercise 
of it. He must do his duty properly; if he 
neglects or errs in it they are to suffer. His 
actions are their actions, and if the surety 
derives a benefit from them, it would be the 
height of injustice to deprive him of it, on 
the plea that no laches can be imputed to the 
government . Hodgson v. Dexter, 1 Cranch 
[5 TJ. S.] 345; Bainbridge v. Downie, 6 Mass. 
253; Walker v. Swartwout, 12 Johns. 444; 
Macbeath v. Haldimand, 1 Durn. & E. [1 
Term R.] 172. 

We are to ascertain, therefore, whether 
there is now any existing conti'act between 
the postmaster general and Mr. Norvell, and 
if so, whether this contract binds him to pay 
the sum of money demanded. 

I. There is no such contract now existing, 
because the bond was not a valid instrument 
at the time the suit was brought It is time 
it was signed and sealed by the defendant, 
but that is not enough; an unqualified, un- 
conditional delivery of it by him is equally 
UQcessary, and also an unqualified uncondi- 
tional acceptance by the postmaster general. 
There is no positive evidence that this bond 
was ever sent to Washington; but supposing 
that it was, this is not a case in which mere 
possession will prove either its delivery or 
acceptance. That might be enough in an 
ordinary case, but not where the approbation 
of a public officer is made essential to its 
validity. Until that is given the instniment 
is imperfect and incomplete. The only evi- 
dence of his approbation is his acceptance of 
it; without acceptance there can be no de- 
li veiT; in fact there is a refusal to receive, 
so far as the interests of a surety are in- 
volved. In this case there is no proof of the 
postmaster general's approbation; on the 
conti-ary, he returned the bond as insuffi- 
cient; in his own words he required it to be 
"perfected." On the most obvious principles 
of law, therefore, there is not now, and in- 
deed never was. a perfect or binding con- 
tract made by this defendant with him. 3 
Story's Laws, 198G, 1993 [4 Stat 103, 111]; 
1 Shep. Touch. 57; Whelp dale's Case, 5 Coke, 
119^' Chamberlain v. Stanton. Cro, Eliz. 122; 
Jackson v. Phipps, 12 Johns. 418. But even 
if approved at first it was afterwards re- 
turned by the postmaster general, as insuffi- 
cient, an act clearly within his legitimate 
power. He is by law expressly directed to 
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superintend all the duties of his department; 
he is required to take from postmasters se- 
curity which is good and approved, and of 
course, to reject what he believes or discov- 
ers to be inadequate. As he can have but 
one bond at the same time from one officer, 
to deliver it up for the purpose of obtaining 
a better, is clearly within the scope of his 
authority. That he meant to do so here is 
evident His letter states, that it is return- 
ed, because it is insufficient. It is allowed to 
remain for nearly three years in the posses- 
sion of the obligor, and it has now become 
evidence only because it has been placed in 
the possession of the attorney of the United 
States, for the purposes of this suit but not 
so as to affect the rights of the sureties. 3 
Story's Laws. 19S5, 19S6; Sliep. Touch. 70; 
2 BL Comm. 307, 309. It cannot be said that 
it was returned for the purpose of being al- 
tered; of having another name inserted in 
the same instrument of writing; for that 
would be illegal. Such an alteration with- 
out the consent of the defendant would com- 
pletely invalidate it; it is immaterial wheth- 
er the object be to increase or decrease the 
liability of any party. Whether it does in- 
juiT or not to the obligor; whether the 
change be trifiing or material; whether the 
motive be good or bad; it is sufficient that 
the identity of the instrument is changed. 
Speake v. U. S., 9 Cranch [13 U. S.] 28; 
Moore v. Bickham, 4 Bin. 1; Stephens v. Gra- 
ham, 7 Serg. & R. 505; Marshall v. Gougler. 
10 Serg. «& R. 167; Barrington v. Bank of 
Washington, 14 Serg. & R. 405; Homer v. 
Wallis, 11 Mass. 309; Jackson v. Dunlap, 1 
Johns. Cas. 114; Pigot's Case, 11 Coke, 27; 
Master v. Miller, 4 Durn. & E. [4 Term R.] 
320; Johnson v. Baker, 4 Barn. & A. 440, 

n. But even if this bond had been complete- 
ly executed; if it had been delivered, accept- 
ed, approved and retamed by the postmaster 
general; if it were now an existmg contract 
between him and the defendant, he is not 
bound by it to pay the sum of money above 
demanded, because the debt has not in fact 
accrued since the bond was given. The bal- 
ance is not created by a neglect to pay over 
the moneys received, but by the act of the 
postmaster general himself, in appropriating 
improperly the payments of Mr. Bache. No 
doubt where a debtor, having several accounts, 
makes a payment to his creditor without any 
specific direction, it may be appropriated at the 
pleasure of the latter, where they are the only 
parties. But this cannot be done where the 
interests of a third party are affected. In sucli 
a case the right of appropriation does not ap- 
ply, and this is one. There was a balance of 
twenty-six thousand nine hundred and forty- 
nine dollars and nineteen cents, due by Mr. 
Bacbe at the time this bond was executed; for 
the payment of this the postmaster general 
ought to have looked to the previous security, 
but he has paid it by applying the money re- 
ceived subsequently. Mr. Norvell is not se- 
curity for that debt, yet money collected whilst 
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he is security, is taken to pay it. and he is 
then called on to make good the deficiency. 
This is in effect charging him as surety for a 
default which occurred before he gave bond. 
The amount with which he is thus charged 
exceeds that now jiemanded; consequently if 
he is improperly charged with it, there is no 
default which has aca-ued since he became 
responsible. U. S. v. January, 7 Cranch [11 
U. S.] 572; U. S. v. Wardwell [Case No. 16,- 
640]; Armstrong v. U. S- [Id. 549]. 

On another ground, the postmaster general 
cannot recover this balance from the defend- 
ant. The act of congress declares, that when 
a postmaster makes default, the postmaster 
general must institute suit against him and 
his sureties, within two years after such de- 
fault, or the sui'eties shall not be held liable. 
Mr. Bache has been a defaulter at every quar- 
terly settlement since the 1st October, 1S23, 
sometimes to the amount of twenty-nine thou- 
sand, never for less than fourteen thousand dol- 
lars. As no suit was instituted till 1st July, 
1828, the parties have ceased to be liable. It 
was due to them that suit should be brought 
as soon as a default was discovered. This pro- 
vision was for their benefit; they are favoured 
by the law; to deprive them of it would be 
to turn the plainest principles of the law 
against them. 3 Story's Laws, 1986 [4 Stat 
103]; Miller v. Stewart, 9 Wheat. [22 U. S.] 
680; Com, v. West. 1 Eawle, 31. 

Mr. Dallas, for the postmaster general, in re- 
ply. 

I. The first ground on which the defendant 
resists the claim which the United States have 
acquired by his breach of his own contract, 
is by alleging that he in fact has made no 
such contract; that the paper produced is not 
his deed; in other words, that although it 
has form, shape, and features, it wants the 
life imparted by delivery and acceptance. 
Such an allegation will fall before an examma- 
tion of the case. That the bond was actually 
delivered for the purpose it expresses, to the 
postmaster^ general, is incontrovertible; that 
he received it is equally so; all, therefore, that 
the defendant had to do was done. Against 
him, it remained a valid instrument; at all 
events until the 21st September, 1825. On 
that day it is said the postmaster general did 
whqt in efCect cancelled it, by showing he had 
not accepted it. That he received and retained 
it for more than two months is beyond ques- 
tion; but, because, after thus retaining it, he 
doubts its suflficiency, it is alleged that he 
never accepted it. As the evidence stands, 
the question whether he did so or not, is pure- 
ly one of law, to be resolved by written docu- 
ments. These will show at once what the 
postmaster general meant, as well as what he 
did; his object, as well as the mode by which 
be attained it. His object certainly was neither 
the relinquishment nor destruction of the ex- 
isting bond, nor the substitution of another for 
it; it was simply to obtain additional secur- 
ity, a desire which indeed, ex vi termini, im- 
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ports an acceptance, pro tanto, of the security 
ah-eady given. It has mdeed been said that 
this object was inconsistent with the legal 
existence of the bond; whether it was so or 
not, is really irrelevaiit to the present argu- 
ment, since no additional surety was obtained, 
no change was made in the parties. But it 
was not so; on the contrary, the oDject of the 
postmaster general, had it been attained, was 
perfectly consistent with the legal validity of 
the bond. The cases cited are all cases of 
erasure, interlineation, substitution, addition, 
or alteration, without consent of the parties, 
affecting the rights of some of them, and ma- 
terial. This would have been a case of addi- 
tion, with consent of all the parties, and ben- 
eficial to all. The bond being several, an ad- 
ditional signatmre would not have affected the 
defendant in his relation to the United States, 
and would have been beneficial to him in con- 
tribution. 

The object of the postmaster general there- 
fore being simply to procure additional secur- 
ity, an object perfectly consistent with tlie 
legal existence of the bond, it remains to show 
there was nothing in the mode adopted by 
him, to obtain this additional seem-ity, which 
affected the rights of the United States, or the 
liability of the defendant. It is true he parted 
with the temporary possesion of the bond, 
but that possession is neither necessary to pre- 
serve the rights of the United States, nor to 
destroy the liability of Mr. Norvell; the right, 
the control, the legal possession, was never 
given up; it was sent away for a specific pur- 
pose, its return was required, its detention was 
in disobedience of the directions of the post- 
master general, and therefore never could de- 
feat his rights. To review the cases cited, 
of conditional deliveries and acceptances, is un- 
necessary; becatise this bond was sent to the 
postmaster general without condition, not casu- 
ally, but with the knowledge of all parties. 
and delibei'ately received and retained by him. 
To argue that, after becoming thus uncondi- 
tionally possessed of it, his sending it to Mr. 
Bache for the sole purpose of obtaining an- 
other signature, was a refusal to accept it, is 
to presume a deliberate intention on his part 
to relinquish what he required to be returned, 
to destroy what he wished to strengthen. As 
far as deliberate intention is involved, it is 
absurd to suppose that he foresaw and desired 
to do any thing inconsistent with the legal ex- 
istence of the bond. But if he really had such 
a desire, he intended to do what was not le- 
gally within his power. If the laches of a 
public officer will not affect the interests of 
the United States, neither will an intentional 
departure from authority. The idea that a 
public officer, because he is at the head of a 
particular department, or has the general su- 
perintendence of its business, possesses an un- 
limited control over the properly or interests 
of the United States connected with that de- 
partment, cannot be tolei-ated for a moment. 
His power is deducible from law alone, and 
is always compatible with an object contem- 
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plated by law; if the mode of exercising it be 
prescribed, be must pursue it and no other; 
if no mode is specifically directed, a discre- 
tion may indeed be implied, but not one in- 
consistent with, or destructive to, the object of 
law. The postmaster general, as superintend- 
ent of his department, is bound to exact se- 
curity from an officer, before he pei-mits him 
to act, and when obtained, although he may 
change it for equally good or better, he cannot 
relinquish or destroy it altogether. The prin- 
ciples, indeed, which regulate or resti-ain him, 
as a public agent, are the same as those re- 
lating to a private one; acts within the scope 
of his authority bind the principal; beyond it, 
they affect neither his rights nor interest. 

The results then of the whole argument, 
relative to the delivery and acceptance of 
this bond, to the object of the postmaster 
general in returning it, and to his whole con- 
duct in regard to it, are these: that no ex- 
press acceptance is necessary in receiving 
such an instrument from a postmaster for 
the United States; that if necessary, it was 
fully given, when, in asking additional se- 
curity, he necessarily accepted, pro tanto, 
what he had received; that its implied ac- 
ceptance is apparent from its detention, its 
x'eturn for a specific purpose, and its repeated 
demand; that once given, and received, it 
belongs to the United States, and cannot be 
relinquished by their officer, without equal 
or better security; and that, never having 
been relinquished, it remains the valid evi- 
dence of a conti-act of the defendant with 
the United States. Hodgson v. Dexter, 1 
Craneh [o U. S.] 345; U. S. v. ICurkpatrick, 
9 Wheat. [22 U. S.] 720; Bainbridge t. 
Downie, 6 iJass. 253; Walker v. Swartwout, 
12 Johns. 444; iMacbeath v. Haldimand, 1 
Dum. & E. [1 Term R.] 172. 

n. The second ground on which the de- 
fendant resists the claim of the United 
States, is, that admitting the due execution, 
deliveiT, and acceptance of his bond, he is 
yet protected from suit by an express provi- 
sion of law. The act of congress does in- 
deed provide, that the defendant cannot be 
sued if there was a default oy Mr. Bache, 
if it continued for two years, and if the 
postmaster general did not institute his suit 
during those two years. But it is not 
enough to say Mr. Bache was tardy in his 
payments, and in arrear at every quarterly 
settlement; if the arrears were paid off with- 
in two years, and fresh default made, it is 
not the same in time or amount. Now the 
account shows that there was no default 
which remained unpaid for six months, much 
less two years; it was settled quarterly, and 
each debit is for the postage of an entire 
quarter, though the credits are at various 
times; if at the end of the quarter these 
credits fell short of the amount of postages 
then debited, the next payment was of course 
applied to extinguish that ai-rear. Such is 
the usual way of keeping a running account; 
it is exactly that which exists between a 



landlord and tenant, who would ceiiainly 
apply what he might receive in the middle 
of a quarter, to extinguish the unpaid rent of 
a previous one. As to what has been said 
in regard to the appropriation of payments 
made by Mr. Bache, it i^ to be recollected 
that the government, no more than a land- 
lord, knows whence the money comes with 
which the payments are made; whethei* the 
collections of a postmaster are on a prior 
or current quarter, any more than whether 
the rent paid is the product of tillage in 
this season or the last. It is not bound, 
either by principle or practice, to delve into 
the modes of financing, by its debtor, in or- 
der to ascertain the sources of his payments. 
The mode in which the postmaster general 
has appropriated the payments made to him, 
has been objected to; but his right to do so 
has been clearly shown by the various ad- 
judged cases heretofore cited; and the piuc- 
tice is established, if it is not conceded. An 
examination of this account shows that, with 
the exception of the first quarter, the sums 
debited to any one quartex' are never paid in 
until a month or two, or more, after they 
are due; on the 1st Januai-y, 1825, we find 
a balance against the postmaster of three 
thousand one hundred and fifty-seven dol- 
lars, while on the 15th September, following, 
having been urged in the mean time to make 
payments, he has overpaid, by that of two 
thousand seven hundred and ninety-six dol- 
lars. If this examination be carried down 
on these principles, the con-ectness of which 
cannot be doubted, it will be seen that no 
default occm-s until on and after the 1st 
January, 1828, a period not only within that 
when the clear responsibility of the defend- 
ant as a surety exists, but also long within 
the two years previous to the commencement 
of this suit. 

The result, therefore, of this inquiry is, 
that the defendant has failed to establish 
any thing in the mode of appropriating the 
receipts of Mr. Bache, adopted by the post- 
master general, or in the time and manner 
of bringing this suit, which will relieve him 
from the liability he has incm:red on the 
bond, alreadj' shown to be duly executed and 
accepted. 

HOPKINSON, District Judge (charging 
jury). The bond on which this suit is 
brought, the condition, and the breach, ai'e 
all admitted; that is, the signing and sealing 
of the bond, the terms of the condition, and 
the breach as laid in the declaration. The 
present defendant was not the principal In 
the bond, but one of the sureties of Richard 
Bache. He signed and sealed it, but con- 
tends that he is not liable to any responsibili- 
ty under it, on sevei-al grounds, some of law, 
some of fact. 

I. He says this bond was never delivered, 
in the sense of the law, because it was never 
accepted, without which the delivery is not 
complete. It is not denied that the defend- 
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ant had done all required of Mm; lie had 
signed sealed, and delivered it so far as it 
depended on him. Was an acceptance nec- 
essai-y? I think it was; not only on general 
principles, hut peculiarly so in this ease. 
It was to he approved hy the postmaster gen- 
eral; he was to judge of its sufficiency; and 
until it was approved and accepted, it was 
no contract hetween the parties; it could not 
he a contract on one side only. Whether an 
acceptance was necessary, is a question of 
law; and I clearly think it was. Then was 
this hond accepted? This is a ract for your 
decision. If the question of acceptance de- 
pended on written evidence, or documents 
alone, it would he for the court, with whom 
the construction of such evidence is entrust- 
ed; but when it depends altogether on parol 
evidence, or partly on that, and partly on 
written testimony, it is for the jury, from a 
view of hoth, to decide the fact. In this ease 
the acceptance is asserted on tne one side, 
and denied on the other, not only from the 
written correspondence hetween tne parties, 
hut also fi-om facts and circumstances, such 
as the time that elapsed hetween the receipt 
of the hond hy the postmaster general and 
the return of it, a conversation held with me, 
and some other matters, which are enough to 
make it a mixed question of evidence, partly 
written and partly parol. But it is the duty 
of the court to give you some mstruction 
as to the law on the subject An accept- 
ance of this bond by the postmaster genei-al 
need not he proved by direct or express evi- 
dence. It is not necessary he should write, 
acknowledging the receipt, and accepting the 
secm-ity. It is probable this is never done. 
But receiving the bond, and detaining it for 
a considerable time, without objection, will 
be sufficient evidence of acceptance to- com- 
plete the delivery; especially when the ex- 
ception is taken by the party wno had done 
aU he could do to complete it. This accords 
with common sense and justice. In the 
ordinary case of an account, sent hy one mer- 
chant to another, no objection being made in 
a reasonable time is a presumed acquies- 
cence, and binds him. This is a much 
stronger case. If, therefore, you would not 
allow the postmaster general to deny his ac- 
ceptance of this bond, after all he has writ- 
ten or done about it, you will not allow the 
defendant to do so. 

Now, as to the time the bond was kept. 
This is not exactly ascertained, hut we may 
make a reasonable presumption. It is dated 
Sth July, 1S25, and one of the counsel for 
the defendant thinks it must have been sent 
about the same time. It is probable he is 
right. Why should it not beV Even then 
the delay, after the requisition made, had 
been long; and although this might have 
been occasioned by difficulty in getting sure- 
ties, vet, after they were got, why should 
Uv. Bache delay to send it, especially as 
he was hardly pressed for it by the post- 
master general? On the 7th June, latio, the 
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postmaster general writes to Mr. Bache: 
"Some weelvs since I directed a bond to be 
sent to you, that you might have it execut- 
ed." The bona must therefore have been 
sent at least eariy in May. On the loth 
June, Mr. Bache ans^vers, and says, that the 
delay had been occasioned by one of his 
sm-eties being out of the city, and, after his 
return, occupied by his own busmess; he 
adds, "It shall be executed, and sent to you 
in- the course of next week." At this time 
Mr. Bache was at West Point. On the Sth 
July the bond was executed in this city, and, 
under all circumstances, the reasonable pre- 
sumption seems to be, that it was sent to the 
postmaster genei-al about the same time. 
From then, say the 15th July, to the 21st 
September, 1825, the postmaster general 
keeps the bond, without an intimation of 
hesitation or objection to its sufficiency, but 
with the means to inquire mto It, had he 
thought necessary, in twenty-four hours. 
Can it be presumed he kept it under con- 
sideration all this time, when he does not ap- 
pear to have made any inquii-y to satisfy 
himself, or to have had any doubt? Did he 
leave the public interest for more than two 
months without any security, while he was 
hesitating, and would neither accept nor re- 
ject the bond, nor take a step to satisfy him- 
self? You will judge; but it would be most 
unwarrantable neglect, and such as should 
not be supposed, without clear proof, against 
an officer of high reputation for a vigilant at- 
tention to his duty. Would it be in his 
mouth, after more than two months silent ac- 
quiescence, to say he had never accepted this 
bond? Had he kept an account current for 
half this time, could he deny his admission of 
it, at least prima facie? 

On the 21st September, 1825, the bond was 
returned to Mr. Bache, with a letter. Now, 
the mere fact of sending it back does not 
prove that he had not accepted it. He might 
have fully accepted it for a week, or a year, 
and then, on finding the security was not suffi- 
cient, he might require either a new bond to 
be substituted, or an addition of security to be 
made to that he had. The sufficiency of the 
security is at all times under the direction of 
the postmaster genei-al. The mere act then 
of returning this bond affords no proof that 
it had not been accepted. If the act, per se, 
affords no such proof, was it accompanied by 
any declarations by the postmaster general, 
showing such an understanding on his part? 
I reply, that he nowhere denies the accept- 
ance expressly; and that it is not to be in- 
ferred from what he has written. In the 
letter of 21st September, 1823, hi which the 
bond was enclosed, he says he is informed 
Mr. Milnor, one of the sureties, possesses lit- 
tle or no property. As this information was 
the cause or inducement to write this letter, 
we may presume it was recent. Will you 
not infer from this, that until he got this in- 
formation, he was satisfied with the bond; 
and, being satisfied, had accepted it? He 
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says that the i-ule of the department requires 
two sureties; he considers Mv. Milnor as 
standing for nothing "if the fact he so;" 
leaving it to Jlr. Bache to prove the property 
of air. Milnor if he could. But, if the fact 
be so, what is to be done? Another signature 
is to be procured. Is there any thing here 
to show an understanding on the part of the 
postmaster general that he had not accepted 
this bond; that he was not entitled to all the 
security it offered, although he requires some- 
thing more? The matter remains in this 
situation, without any communication from 
the postmaster geneml, until the 12th June 
following, about nine months, when the post- 
master general writes, "your bond yet re- 
mains to be perfected." Can we suppose the 
postmaster general believes himself all this 
time without any security? Yet this would 
have been the case, if he had never accepted 
the bond, as far as it went. Remember the 
intention and acts of the postmaster general 
are to decide this question; for the defendant 
had done every thing on his part to complete 
tlie delivery of the bond. On the 7th April, 
1828, the bond is not returned, but remains 
with Mr. Bache. Two years and a half 
elapsed, and there is no security. What does 
the postmaster general now write: "Col. 
Gardner informs me you have not returned 
youi" bond, with the additional security." He 
hopes he will lose no time in procuring the 
additional name. In all other respects the 
bond was to remain, and be returned as it 
was originally received. On the 14th March, 
1S2S, a letter was written by Col. Gardner 
to Mr. Bache: "I am directed by the post- 
master general to ask your immediate at- 
tention to the return of your bond, with the 
additional security required." We have here 
all that the postmaster general has done and 
written on this subject Talce it all together 
and decide whether, from it, you can infer 
that he understood or intended not to accept 
this bond; for on his intention and acts it 
depends. How did Mr. Bache himself un- 
-dei-sland the matter? On the loth December, 
1S25, he writes: "I shall attend to the sure- 
ty next week, when I hope to forward one 
that will meet your approbation." On the 
14th April, 182S, he says: "I shall endeavour 
to give you a definitive answer, in the course 
of to-morrow or the nest day, respecting my 
bond, after seeing my friends." Under this 
•evidence, and the remai'ks I have made to 
aid your consideration of it, the question of 
acceptance is left to you. If the bond was 
never accepted, there is an end of the case. 

II. If accepted, did the return of the bond 
amount to a surrender of it, to annulling, or 
cancelling it? This depends on the intention 
of it That it was sent to Mr. Bache does 
not show it, but it depends on the purpose 
for which it was sent If he had abused the 
confidence put in him, kept the bond, desti-oy- 
ed it, or would now turn his possession of it 
to a use never intended, it can avail nothing. 
It is of the same force and validity as 
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j if it remained with the postmaster general at 
Washington. There is nothing by which 
this intention is to be judged but the corre- 
spondence, and this makes it a question of 
law. It is clear that there was no intention 
to cancel or annul the bond, or to substitute 
another, but only to strengthen the same 
bond by an additional sm-ety. When such 
surety was procured, it was to be returned, 
not a new one executed. This is the lan- 
guage of both of the parties, clearly, and ex- 
pressly. The question whether the bond was 
cancelled by the return of it, is different from 
the question, whether it was accepted or not 
The argument and authorities to show that 
any alteration in a deed will avoid it, miglit 
have been important, if the intended addition 
had been made to it; but as this was not 
done, the bond remains now just as it was 
• when executed, and its identity cannot be 
doubted. If, therefore, you shall be of opin- 
ion, that this bond was accepted, then as it 
is clear it never has been cancelled, it re- 
mains in fuU force, and the question of the 
liability of the defendant to all, or any part 
of the claim, is to be examined by you. 

III. It is said that at the time this bond 
was executed, and long before, a large bal- 
ance was due from Richard Bache to the gov- 
ernment, and that moneys collected and paid 
by hun, after the execution of this bond, have 
been applied to the payment of that ante- 
cedent balance. It is urged that this is, in 
effect, to charge these sureties with a default 
which occurred before they became so; that 
the moneys which should have been applied 
to the credit of their responsibility, have gone 
to the relief of sureties in an antecedent 
bond. Before we examine to what extent the 
facts sustain this objection, we will look to 
the law for our guide, in deciding upon them; 
and this will necessarily lead us into an in- 
quiry mto the doctrine of the appropriations 
of payments, which seems to be well settled, 
and with no material variation, through a 
long course of decisions and years. We need 
not go further than to the cases decided in 
the supreme court of the United States. The 
general doeti-ine certainly is, that where a 
debtor makes a payment and is indebted to 
the creditor on several accounts, he may di- 
rect to which debt or account, the payment 
shall be applied. If he gives no such 'direc- 
tion, the creditor receiving the money may 
apply it at his pleasure. If both omit it the 
law will apply it according to the justice of 
the case. There can be no objection to this 
doctrine where no party is concerned but the 
debtor and creditor. But how is it in a case 
like the present? Here a public officer, in 
the receipt of public money, has given sure- 
ties for the faithful performance of his du- 
ties, and for the accounting for and paj-ment 
of all the moneys which shall come to his 
hands. These sureties remain for several 
years, and then a new bond, with new sure- 
ties, is given; at which time there is a large 
sum of money actually due to the public. 
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iind for wbicli the sureties on the first bond 
were liable; that is to say, the penalty of the 
first bond was actually forfeited, and the 
amount of the defalcation due, and recover- 
able from the sureties in it Can the gov- 
ernment, for -whose security both bonds were 
given, apply the moneys collected by the 
officer after and under the second bond, and 
on the responsibility of the sureties in the 
second bond, to the payment or credit of the 
balance due on moneys collected, and which 
ought to have been paid, by and under the 
first bond? Can the burden actually resting 
upon the fii-st sureties, can the forfeiture 
actually incurred by them, be shifted by the 
process of appropriation, without the consent 
or knowledge of the second surety, from the 
shoulders of the first, and be put upon the 
second? I am of opinion, most clearly, that 
it cannot; that each set of sureties must an- 
swer for its own defaults, and is entitled to 
be credited with its own payments. If au- 
thority can be required to sustain a principle 
of such obvious justice, it will be found in 
the ease of U. S. v. JanuaiT, T Cranch [11 U. 
S.] 572, which is a much stronger case than 
the present In that case a collector of reve- 
nue had given two bonds at different periods, 
for his official conduct; and the second bond 
undertook not only for the future, but also for 
the past fidelity of the officer. The super- 
visor had promised to apply aU the payments 
he should receive to the discharge of the first 
bond, before he carried any of them to the 
credit of the second; he keeping but one 
general account against the coUectof. At the 
time of the trial, the general balance against 
the collector was upwards of sixteen thou- 
sand doUai-s, but at the time when the sec- 
ond bond was given, it was but six thousand 
dollars and upwards. The payments,if all ap- 
plied to the first bond, would have discharged 
it The principal question in the case was, 
whether this promise of the supervisor was 
an appropriation of the money binding on the 
United States without some act appropriat- 
ing it, as entries in the books, for this was 
the question brought up from the court be- 
low. The supreme court first state the law 
on the appropriation of payments generally, 
as I have stated it and then proceed in de- 
claring their ophiion, "that the rule adopted 
in ordinary cases is not applicable to a case 
circumstanced as this is, where the receiver 
is a public officer not interested in the event 
of the suit and who receives on account of 
the United States, where the payments are 
indiscriminately made, and where different 
sureties, under distinct obligations, are inter- 
ested. It will be generally admitted," they 
5ay, "that moneys arising, due, and collected 
subsequently to the execution of the second 
bond, cannot be applied to the discharge of 
the first, without manifest hijury to the sure- 
ty in the second bond; and, vice versa, jus- 
tice between the different sureties can only 
be done by reference to the collector's books; 
and the evidence which they contain may be 
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supported by parol testimony." How is jus- 
tice to be done between the different sureties 
by a reference to the collector's books? Cer- 
tainly by seeing when the payments were 
made, and applying them accordingly to the 
first or second bond. The reference to be 
made to the books is for this pui-pose; and 
not to adopt as conclusive the appropriation 
then made by the officer, which was contend- 
ed for by the district attorney. To ascertain 
how far this principle will go to the relief 
of the defendant in this case, we must turn 
to the account which is a copy from the 
books, and see how much of the uefendant's 
money, if I may call it so, has been applied 
to the relief of the prior sureties; because 
if it shall appear that the prior sureties have 
been paid oy other moneys, in part or in 
whole, than those which were due and col- 
lected under the second bond, it is manifest 
the second sureties have no ground of com- 
plaint, further than then- money has been 
taken for this purpose. On the other hand, 
there must be deducted from the final bal- 
ance, now charged against the defendant so 
much of the postages received since 8th July, 
1825, as has been diverted from them, and 
applied to the first. bond. This must be as- 
certained, as far as it can, by an examination 
of the account which I shall willingly refer 
to you; believing you will have to leave 
something to conjecture. 

I will, however, direct your attention to 
some points of inquiry. The bond under 
which the defendant is liable, is dated on 8th 
July, 1825. On the supposition that it was 
sent at once to Washington and accepted, we 
may presume the contract was completed on 
or about 10th July, 1825, and then had refer- 
ence back to the date of the bond, at which 
time the liability of defendant for the con- 
duct of JMr. Bache commenced, to wit, on 8th 
July, 1825. It appears by the account that 
on the quarter ending tlie 1st July, 1825, the 
debits against Mr. Bache exceeded his credits 
or payments by the sum of twenty-six thou- 
sand nine hundred and forty-nine dollars and 
nineteen cents. By payments made between 
that date and the 15th September, this bal- 
ance was paid, and overpaid, leaving a bal- 
ance in his favour of two thousand seven hun- 
dred and ninety-six dollars and ninety-seven 
cents, and had it been discharged by pay- 
ments made before 1st July, the defendajit 
-would have nothing to do with it, but would 
have entered upon his suretyship on a clear 
field, and have been answerable for all subse- 
quent delinquency. You will remark, how- 
ever, that this is taking the debit to 1st July, 
and bringing the credits or payments to 15th 
September, two months and a half later. Be- 
tween the postmaster general and Mr. Bache. 
this is of no importance; but as regards the 
sureties, where the inquiry is, whetlier these 
payments have been appropriated or hot to 
their injury, the question is different. After 
the 1st July, and indeed on and after the 
date of the bond and of the commencement of 
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the defendant's suretyship, there were paid 
twenty-nine thousand seven hundi-ed and 
forty-six dollars and sixteen cents. Did the 
whole of this consist of moneys received un- 
der the second hond? If it did, then it is a 
greater amount than the whole balance now 
due; and of course if this amount of their 
money has been paid to make up the deficien- 
cies of an antecedent suretyship, and must 
now be restored to then: credit, nothing is due 
from them. In other words, if the balance of 
twenty-six thousand nine hundi-ed and forty- 
nine dollars and nineteen cents which Mr. 
Bache owed on 1st July, 1825, has been paid 
with postages afterwards received, it is clear 
that if those payments had been applied to 
the subsequent debits of this account, nothing 
would be due. but there would be a balance 
in favour of the second bond. I mean to say, 
suppose the account had been closed on 1st 
July, 1825, ]Mr. Bache and his then sureties 
would have been debtors for twenty-six thou- 
sand nine hundred and forty-nine dollars and 
nineteen cents; and if a new account had 
been opened with the second bond, thei-e 
would have been no default under it, provid- 
ed the payment which, in September, 1825, 
extinguished the above balance, was made by 
moneys received for postages paid under the 
second bond. This then is the matter of fact 
for you to ascertain from the account: how 
much of defendant's money has been 'applied 
to pay the antecedent debt. At the fii-st 
view, we see that the whole of these pay- 
ments made between 1st July and 15th Sep- 
tember, could not have been from moneys 
received for postages between those periods. 
The payments made were twenty-nine thou- 
sand seven hundred and foity-six dollars and 
sixteen cents; the whole postages charged to 
Mr. Bache, for the quarter, from 1st July to 
1st October, were seventeen thousand four 
hundred and fifty-sLx dollars and forty-nine 
cents; the payments, therefore, exceeded the 
whole receipts for the whole quarter by the 
sum of twelve thousand two hundred and 
eighty-nine dollars and sixty-seven cents, 
which, therefore, IVIr, Bache must have ob- 
tained either from antecedent postages not 
before collected and paid, or from other re- 
sources. This sum did not come from the 
receipts after and under the second bond, or 
from the funds equitably claimed by the de- 
fendant. On this view the accounts would 
stand as follows: 

From the whole payments of $29,746 16 

Deduct money not under the sec- 
ond bond 12,289 67 



Taken of receipts unvler second 

T^^^nd -. ?17,456 49 

Deduct probable postages from 1st 

July, to 8th July, belonging to 

first bond, say 2,000 00 



Money of second bond, applied to 

■^% H^i '- ; '. §15,456 49 

Whole deficiency now claimed 22,235 50 



Chargeable to second bend $ 6,779 01 
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The principle of law is, that you shall noc 
take the moneys due and collected subse- 
quently to the execution of the second bond, 
and apply them to the discharge of the first 
bond; and when you have ascertained how 
much of the money, which became due and. 
was collected under the second bond, has* 
been applied to the discharge of aixears duf^ 
under the first, you will deduct that amount 
from the whole default claimed at the con- 
clusion of the account 

We must go one step fm-ther in this anal:? 
sis. The_ payments stop on the 15th Septem 
ber, 1825, and, of course, no part of tiiem 
could have been derived from postages bu 
tween that date and the 1st October. It 
these are estimated at two thousand five hun- 
dred dollars that sum should be added to the 
liability of the second bond, or, which is the 
same thing, taken from the ci-edit we have 
given to it; which would leave the sureties iu 
this bond now chargeable with nme thou- 
sand two hundred and seventy-nine dollars 
and one cent; and they will then have full 
credit against the general balance, for all the 
money that was taken from them for the pay- 
ment of the debt, which was due before tliey 
became sureties. Of consequence, they will 
be charged with no defaults but such as oc- 
curred after their liability began, and full 
justice will be done to them. Indeed, if we 
knew certainly where Mi-. Bache got the 
funds, with which he made the payments 
froni the 8tli July to the 15th September; that 
is, if we knew that all of them were derived 
from ant^edent postages, the present sureties 
would be properly chargeable with tlie over- 
payment of two thousand seven hundred and 
ninety-six dollars and ninety-seven cents, 
which has gone to their credit, but came not 
from their funds, and belonged to the sureties 
of the first bond. Xou must not forget that 
justice is also due to them. A suit is now 
depending against them in this com-t; and 
they must answer for all that is not recover- 
able here. You should consider that you ai'e 
settling the account between the two sets 
of sureties, rather than between the United 
States, and either of them; and your object 
should be to give to each bond credit for the 
moneys respectively due, collected, and paid 
under it. This is the true justice of the case. 
After all the payments that have been made» 
on closing the account, twenty-two tliousand 
two hundred and thu-ty-five dollars and fifty 
cents are found due to tlie United States, from 
one or both of difiEerent sureties. You should 
give to the present defendant all the benefit 
of all the paj^ments made with moneys due, 
collected and paid to the postmaster general 
undei- his bond; and you should, in like man- 
ner, give to the sureties in the first bond, 
credit for all the payments made with moneys 
due, collected, and paid, under their bonds, 
and the result will show how the remaining 
debt should be apportioned between them. 

IV. The defendant has offered another 
ground, which goes to the whole right of re- 
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covery. By tlie third section of the act of 
congress of March, 1825 [4 Stat 103], it is 
enacted, "that if default shall he made by 
a postmaster, at any time, and the post- 
master general shall fail to institute suit 
against such postmaster, and his sureties, 
for two years from and after such default 
shall he made, then, and in that case, the 
said sureties shall not be held liable to the 
United States, nor shall suit be instituted 
against them." It is alleged by the counsel 
for the defendant, that if the postmaster has 
been in default at the end of every quarter 
for two years, antecedent to the suit, the 
sureties are discharged; and that in this 
ease large balances were due from the post- 
master, at the end of every quarter, for more 
than two years before suit brought. The 
district attorney contends, that at the end 
of various quarters, within that period, bal- 
ances were in favour of the postmaster, and 
. that this suit is not brought for any default 
of two yeai-s standing, but, in fact, for a 
default which accrued in the last quarter; 
all antecedent suits having been discharged 
by payments appropriated to them, in a 
manner warranted by law and usage. I 
confess I cannot see any difficulty in this 
question. It must be home in mmd, that 
the right of appropriating payments stands 
on a very different footing here, from that 
which it had on the question between two 
sets of sureties in two different bonds. 
Each is liable for defaults of two distinct 
periods. To apply the money received, dur- 
ing one of these periods, to discharge a re- 
sponsibility incurred in the other, is manifestly 
unjust, and therefore, in such case, the gen- 
eral right of a receiver of money, to appro- 
priate it, when the payer does not, was re- 
strained by the clearest principles of jus- 
tice. He was bound to credit the party 
with the payment, who was interested in 
the fund from which it was derived, or he 
would malie a surety responsible for a de- 
fault for which he never undertook. But 
the case is altogether different where the 
parties interested in the payments are the 
same, and are equally answerable for all. 
In such cases the right of appropriation has 
been repeatedly decided and recognised in 
its full force and extent. By the act of con- 
gress, the sureties of a postmaster are not 
to be sued for a default of their principal, 
if the postmaster general shall fail to insti- 
tute a suit for such default, for two years 
after it shall be made. Is this suit institu- 
ted for a default made two years before it 
was instituted? The suit was brought on 
the 1st July, 1828, to recover the sum of 
twenty-two thousand two hundred and thirty- 
five dollars and fifty cents. Was this de- 
fault made two years before; that is, on 
1st July, 1826? On that day the whole 
amount received by Mr. Bache was seventy- 
five thousand three hundred and seventy- 
eight dollars and twenty-three cents; his 
payments were fifty-six thousand seven hun- 
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dred and ninety-six dollars and ninety-seven, 
cents; on that day, therefore, eighteen thou- 
sand five hundred and eighty-one dollars and 
twenty-six cents, was the amount of his. 
debt or default; and if the account had 
then stopped, and no further payments had 
been made, certainly the defendant would' 
have had the benefit of the limitation of the 
act But the account goes on, debits. are 
charged, payments are credited, the balances 
vary and fluctuate, sometimes being in fa- 
vour of the postmaster, until at the final 
close he stands indebted in twenty-two thou- 
sand two hundred and thirty-five dollars 
and fifty cents. But it is said that this has 
been effected by the postmaster, general, who 
has improperly applied the payment of mon- 
eys received after the termination of a quar- 
ter, to the balance then due; or that the- 
moneys paid in a subsequent quarter, were 
applied to pay what remained due on the 
antecedent one. Assuredly he had a right 
to do so, and had he not done so, the court 
would have done it for him. But it is clear- 
he has so appropriated these payments. 

The case of rent is put by the district at- 
torney. So of three promissory notes, of 
one hundred dollars, payable annually; no 
payment is made the first year; in the sec- 
ond year, before the second note is due, or- 
even after, one hundred dollars are paid; so 
also in the third year, without any direction 
by the payer. The receiver applies the fii'st 
payment to the first note, and the second 
to the second, leaving the third unsatisfied. 
He sues on the third note. Can the debtor 
say it is more than six years since the first 
note was due, and deny the right to apply 
his payments to the second and third? If 
there could be any doubt in a matter so 
plain, it is put at rest by the decision of the 
supreme court of the United States, in Kirk- 
patrick's Case, 9 Wheat [22 U. S.] 737. The 
language of the court is: "The general doc- 
trine is, that the debtor has a. right, if he 
pleases, to make the appropriation of pay- 
ments; if he omits it, the creditor may; if 
both omit it, the law will apply the pay- 
ments, according to its own notions of jus- 
tice. Neither party can claim the right, aft- 
er the controversy has arisen; and, a fortiori, 
at the time of the trial. In cases like the- 
present, of long and running accounts, where 
debits and credits are pei-petually occurring, 
and no balances otherwise adjusted than for 
the mere purpose of making rests, we are- 
of opinion, that payments ought to be ap- 
plied to extinguish the debts, according to tlie- 
priority of time; so that the credits are to be- 
deemed payments, pro tanto, of the debts an- 
tecedently due." In om- case the postmaster 
general has clearly appropriated the pay- 
ments made, from time to time, by Mr. 
Bache, who gave no direction concerning- 
them, but made them without any discrimi- 
nation of the fund, from which they were- 
derived, and left them to be applied, ac- 
cording to the pleasure of the postmaster 
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general, and the usage of Ms office; aud the 
appropriation thus made is precisely that 
which the supreme court has declared to be 
according to justice, and such as the court 
would direct, if neither of the parties had 
■done so. The application, therefore, of the 
moneys received in a subsequent quarter, 
to the payment of the debt ox* balance an- 
tecedently due, being perfectly correct and 
lawful, it follows, that no part of the de- 
fault, for which suit is brought, accrued 
two years before; on the contrary, all the 
balances antecedent to the last quarter were 
extinguished by the successive payments, 
and the final debt or balance falls on the 
final quarter. I am entirely clear that the 
limitation of the time of bringing suit, pro- 
vided in the third section of the act of March, 
1S25, cannot avail the defendant 

The ease then stands before you on these 
points: (1) Was the bond accepted; and of 
this you will judge. (2) If accepted, was it 
afterwards cancelled, and its obligation an- 
nulled. This is matter of law; and I am of 
opinion it was not. (3) The moneys arising, 
due, and collected under tlie second bond, 
cannot be applied to the discharge of the 
first bond. You will ascertain how much 
money, if any, has been thus applied, and 
■deduct it from the amount claimed as final- 
ly due, on the whole account. (4) The suii 
has been brought in good time, and is not 
barred by the limitation of two years in the 
act referred to. 

The jury found a verdict for the defendant. 
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POSTMASTER GENERAL v. REEDER. 

[4 Wash. 0. C. 678.] i 

Circuit Court, D. New Jersey. Oct. Term, 
1827. 

Deputy Postmaster Gexbbal's Bond— Omission 

TO SVE — DlSCHAUGE OF SdRCTV — GIVING NeW 

BoxD — Fraud Actuai, and Cosstkdctive — 
Plea in Bar — Special Demurrer. 

1. The official bonds taken by the postmaster 
general from his deputies are valid, and the 
omission to bring suits on such bonds for the 
defaults of the principal in those bonds, does not 
■discharge the sureties. 

[Cited in U. S. v. Sowers, Case No. 10,363; 
U. S. V. Wright, Id. 16,776.] 

2. A plea which professes to be in bar of the 
whole demand, and yet is so only to a part, is 
bad on special demurrer. 

[Cited in Gcafflin v. Jackson, 40 N. J. Law, 
444.] 

3. Fraud is actual or constructive. The defi- 
nition of each. The former is generally a ques- 
tion of fact; the latter of law, after the facts 
are found. 

4. The mere omission to bring suits on the 
official bond of the deputy postmaster, or to 
communicate his defaults to the sureties, is not, 
per se, evidence of fraud. 



i [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate .Justice of t>ie 
Su])reme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 



5. The giving a new official bond by the post- 
master does not disehai-ge his sureties under the 
old bond for the past or subsequent defaults of 
the principal. 

[Cited in brief in Beyerle v. Hain, 61 Pa. St. 
229.] 

6. The order of the postmaster general to the 
postmaster, not to remit the money he may re- 
ceive, but to retain it to answer his drafts, does 
not discharge the sureties. 

7. If the defendant plead in bar a matter 
which is no defence at all, and it he found for 
him, still he cannot have judgment, but the court 
will give judgment for the plaintiff, non obstante 
veredicto; provided the defect in tlie plea is 
not in the form, but in the matter of it. If it 
be in the form, or can he made better bv other 
pleadings, a repleader will be awarded. The 
rule is the same if the facts stated in a demur- 
rer to evidence maintain such a plea. 

[Error to the district court of the United 
States for the district of New Jersey.] 

This cause was argued at the last session 
of the court, and was taken under advise- 
ment. 

L. Q. C. jBlmir, for plaintiff. 
Mr. Wall and L. H. Stockton, for defend- 
ant. 

WASHINGTON, Circuit Justice. This 
ease comes before the court upon a writ of 
error to the district court. It was an ac- 
tion of debt, brought in that court in the 
name of the postmaster general of the Unit- 
ed States against the defendant as one of 
the sureties of Charles Rice, postmaster at 
Trenton. The bond bears date the 28th of 
November, 1803, and is in the penalty of 
?2000, with condition that the said Rice, 
who had been duly appointed postmaster at 
Trenton, should well and ti-uly execute the 
duties of said office, and should faithfully, 
once in every three months, and oftener, if 
required, render accounts of his receipts and 
expenditures as postmaster to the general 
post office, in the manner and form which 
should be prescribed hj the postmaster gen- 
eral, in his several instructions to postmas- 
ters, and should pay all moneys that should 
come to his hands for postage of whatever 
is by law chargeable with postage, to the 
postmaster general of the United States for 
the time being, deducting only the commis- 
sions and allowances made by law for his 
care and trouble and charges in managing 
the said office. The breach assigned in the 
declaration is, that the said Rice had receiv- 
ed as postmaster, from the date of the bond 
to the 2d of April, 1821, postages for such 
things as during that time were chargeable 
with postage, after deducting his commis- 
sions, &e. the sum of $2559.63, which he had 
neglected and refused to pay to the post- 
master general of the United States for the 
time being, and still refuses, &c. 

To this declaration there are ten distinct 
pleas in bar filed. To the first, third, and 
sixth pleas, and to the rejoinder to the repli- 
cation to the second plea, there are general 
demurrers, and to the eighth plea, there is 
a special demurrer. The qxiestions present- 
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€d by the general demuiTers were stated and 
considered by the counsel as being: (1) 
Whether the postmaster general had authori- 
ty to take the bond upon which this action 
is brought; and whether the same is valid 
in law, upon which an action can be main- 
tained in the courts of the United States? 
<2) "Whether the omission of the postmaster 
general to cause suits to be commenced 
against Rice at the perioas prescribed by 
law, for his defaults in not paying over the 
balances due at the end of every three 
mouths, and the consequent injury alleged to 
have resulted to the defendant^ as his surety, 
on account of the subsequent insolvency of 
his principal, discharged the defendant from 
his liability upon his bond. 

1. The first question was decided at the 
last session of the supreme com't of the 
United States, in the case of Postmaster 
General of United States v. Early, 12 Wheat. 
[25 U. SJ 136, which turned upon the validi- 
ty of these official bonds, and upon the juris- 
diction of the circuit courts of- the United 
States to take cognizance of actions brought 
upon them in the name of the postmaster 
general of the United States. The decision 
of the court fully established the validity of 
those bonds, as well as the jurisdiction of 
the court; and is therefore conclusive as to 
this question. 

2. The principles decided by that court in 
the case of U. S. v. Kirkpatrick, 9 Wheat. [22 
U. S.] 720; and in that of U. S. v. Vanzandt, 
U Wheat. [24 U. S.] 184, apply strictly to the 
second question, and must govern it. The. 
first was an action upon the bond of a col- 
lector of direct taxes and mtemal duties 
against his surety, and the latter upon a 
paymaster's bond against his surety. In the 
former, it was contended that the surety was 
discharged in consequence of the neglect of 
the comptroller of the treasury to pursue the 
remedy which the law authorised and re- 
quired him to do against the collector, upon 
his failing to render his accounts, or to pay 
over quarterly the moneys by him collected. 
The same argument was urged in the latter 
case, upon the ground of laches in not re- 
calling the paymaster upon his failure to 
render his vouchers to the paymaster gen- 
eral for settlement of his accounts, for more 
than six months after his having received 
funds. In both cases it was decided, that the 
neglect imputed to the comptroller in the one, 
iind to the paymaster general in the other 
<iase, did not discharge the sureties. It is 
true, that in those cases, the suits were in 
the name of the United States, and in this, 
the postmaster general is the plaintifiC; but 
that can make no difference whatever, since, 
according to the decision in the before men- 
tioned ease (Postmaster General of United 
States V. Early [supra]), the United States 
are as much the real parties in this case, as 
they were in the two which have been men- 
tioned. Neither can the personal liability of 
the postmaster general to pay the balances 
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due by his deputies, which is fixed upon him 
by the acts of congress as a penalty for his 
neglect to cause suits to be commenced 
against these deputies for such balances, dis- 
tinguish this from the above cases; since 
that liability cannot operate to discharge 
either the postmaster or his sureties, from 
the obligation, but is provided by law merely 
as an additional security of the United 
States, As to the special demurrer to the 
eighth plea, the court below was perfectly 
correct in deciding the plea to be insufficient. 
It professes to be in bar of the whole de- 
mand, and yet avers payment of only such 
of the postages as came to the hands of the 
postmaster prior to the 26th of March, 1819, 
and makes no answer to those which were 
received between that period and the 2d of 
March, 1821, when the postmaster was re- 
moved from office, although the breach in 
the declaration covers the receipts during the 
whole period. See 1 Chit PI. 509. 

The questions arising out of the issues in 
fact upon the fourth and fifth pleas, are, 
whether the omissions of the postmaster gen- 
eral to cause suits to be commenced against 
Rice for the balances in his hands, were 
fraudulent or not, in point of fact, and 
whether he fraudulently concealed from the 
defendant the defaults of his principal. The 
seventh plea, upon which an issue in fact 
was also taken, alleges that Rice did, on the 
2d of March, 1821, pay to the postmaster gen- 
eral of the United States all the moneys that 
came to his hands for postages, &c. (follow- 
ing the terms of his condition,) during the 
period that the defendant was his surety. 
The ninth plea is substantially as follows, 
viz. "that the plaintiff ought not to have, or 
maintain his said action as to so much of the 
moneys as came to the hands of Rice for 
postages, &c. after the 26th of March, 1819, 
or for any arrearages or defaults after that 
time; because, he says, that, on the 2d of 
May, 1818, the postmaster general of the 
United States, by letter of that date, required 
of the said Rice a renewal of his bond as 
postmaster at Trenton, and the said Rice, in 
pursuance thereof, did, on the 26th of March, 
1819, together with two persons by name, 
as his sureties, execute a bond to the post- 
master general of the United States of Amer- 
ica, in the sum of $2500, with the condition 
that Rice should well and truly execute the 
duties of postmaster at Trenton, and should 
once in every three months, or oftener if re- 
quired, render accounts, &c. (followihg the 
condition of the old bond,) and should also 
do and perform, as agent for the general 
post office, such acts as might be required of 
him by the postmaster general of the United 
States, and faithfully account with him for 
all moneys, bills, &c. which, as agent afore- 
said, he should receive for the use of the 
general post office, which said bond was exe- 
cuted by said Rice, and his sureties, as a re- 
newal of the postmaster's bond of said Rice, 
in conformity with said request; and avers 
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that the postmaster general of the United 
States on the said 26th of March, 1819, did 
receive the said bond as a renewal of the 
postmaster's bond of said Rice, and the same 
still remains in force, &e. and this he is 
ready to verify, &c. and prays judgment if 
plaintiff ought to have, &c. his action, &c. for 
moneys that came to the hands of Rice for 
postages, &c. after the said 26th of March, 
1819, or for any arrears or defaults of said 
Rice after that time. To this plea, the plain- 
tiflu replied, that the postmaster general of 
the United States did not, on the said 26th of 
March, 1819, or at any other time, accept and 
receive the ■writing obligatoi-y in the plea 
mentioned as a renewal of said Rice's bond 
as postmaster at Trenton, as stated in said 
plea, on which replication issue was taken. 
The tenth plea states in substance that, after 
the making of the bond in the declaration 
mentioned, viz. on the 1st of April, 1810, the 
postmaster general of the United States, 
without the defendant's knowledge, did, by 
a letter to Rice of that date, direct him not 
to pay to the postmaster general of the 
United States whatever monies came or 
should come to his hands for postages, &c. 
but to retain the same, and to pay it from 
time to time to the order of the postmaster 
general of the United States; contrary to the 
condition of the said bond, and to the provi- 
sions of the act of congress; and avers that 
the postmaster general of the United States 
did not draw orders on the said Rice, for the 
balances which remained in his hands for 
postages aforesaid, at the end of every three 
months, but wilfully suffered them to ac- 
cumulate and remain in his hands to the 
prejudice of the defendants, insomuch as 
said Rice has become insolvent since said di- 
rections, &e. whereby the defendant was dis- 
charged from his liability, &c. On this plea 
an issue was taken. 

Upon the trial of the above five issues in 
fact, the defendant gave in evidence, that 
Rice was a man of fair character, and in 
good credit for many years prior to his in- 
solvency and removal from oflSce in March, 
1821. That Rice remitted to the postmaster 
general the balances due the two fii-st quar- 
ters after his appointment, and that before 
the end of the third quarter, he received a 
letter from the postmaster general w^hich di- 
rected him, in future, to keep the balances 
in his hands until he should draw for them, 
for the pui-pose of paying the cross mails, 
and to avoid the danger which attended the 
making of remittances in money by mail; in 
consequence of which letter, the said Rice 
remitted no more monies to the post office de- 
partment, nor was he afterwards requested 
to do so. That two drafts were afterwards 
made upon him which he did not pay in con- 
sequence of one of them being drawn for too 
much, and the holder of the other refusing 
to allow the usual days of grace. That he 
paid a third draft for $1100, and deposited in 
one of the banks in Philadelphia, another 



sum to the amount of $1000 to the credit of 
the postmaster general, and was ordex-ed by 
that of&cer, in October, 1820, to pay all the- 
balances due by him in future into the bank 
of the United States. That Rice renewed his- 
bond on the 26th of March, 1819, and trans- 
mitted it, as he was directed, to the general 
post office department, in the same yeaiv 
which renewal was given in consequence of 
a letter from that department re'quiring the- 
same to be done, and indorsing a blank bond 
for the purpose to be filled up with the 
names of the sureties, and the date when 
executed. The letter states, that from va- 
rious causes it appeared proper to x'equest a 
renewal of all postmasters' bonds which had 
been made three years or more. The bond^ 
which is set out in the record, corresponds- 
with that stated in the ninth plea. The de- 
fendant further gave in evidence the account 
of Rice with the general post office, making 
a balance against him on the 25th of March, 
1819, of $2737.74, and on the 2d of March, 
1821, when he was removed from office, a 
balance of $2559.63; and also receipts for 
payments by him on postages between those- 
periods, exclusive of his commissions, &c. 
to the amount of more than the balance due 
by him at the first m'entioned period. 

Upon a demurrer to this evidence, which 
was joined by the defendant, the district court 
gave judgment that the defendant had not 
shown in evidence sufficient matter to main- 
tain the issues upon the matters contained in 
the replications to the fourth, fifth, and sev- 
enth pleas, and that he has shown in evi- 
dence sufficient matter to maintain the issues- 
on the matters contained in the replications- 
to the ninth and tenth pleas, "but since it 
seems to the court that the matters contained 
in the said ninth and tenth pleas are not suffi- 
cient in law to bar the plaintiff, the plaintiff 
o\ight to recover his debt aforesaid and dam- 
ages." A venire was accordingly awarded 
for a juiy to inquire of the truth of the- 
breaches of said bond in the declaration al- 
leged, and to assess the damages. A jury 
being accordingly impannelled to inquire, &c. 
and to assess, &c. found that the plaintiff had 
sustained damage by breach of the condition 
of the bond, besides costs and charges of suit, 
to the amount of ^2000, for which, and also 
for the costs, &c. judgment w^as entered for 
the plaintiff. The two questions raised by 
the issues on the fourth and fifth pleas may 
be considered together; as they both turn 
upon the allegations of fraud which consti- 
tutes the gist of those issues. The counsel 
for the plaintiff has candidly admitted that^ 
as the demurring party, he stands exposed to 
every conclusion of fact which the jury might 
fairly have drawn from the evidence stated 
in the demurrer, which conduced to prove the- 
charge of fraud averred in the pleas. Fraud 
is either actual, or such as is so considered 
in law; and is termed legal or consti-uctive. 
The former always implies design in the par- 
ty charged Vi'ith. it to deceive, or to o^ erreach. 
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anotlier to liis injury* l>y false suggestions, or 
by suppression of facts, the disclosure of_ 
■n'hich he knows or helieves to he material. 
The latter may consist with perfect moral 
rectitude, and derives its character from the 
nature and consequences of the act in relation 
to others, independent of any moral tui-pitude 
in the person doing the act. Thus the con- 
<;eahnent of a fact from an underwriter, 
which is known by the assured, and not by 
the underwriter, and which the former be- 
lieves to be material to the risk, would be of 
the former description. But if not known, or 
believed by him to be material, still if the 
law consider it to be so, the concealment 
would avoid the policy upon the ground of 
what the law construes to be a fi-aud. Gen- 
•erally speakmg, actual or moral fraud, de- 
pending always upon the mind of the person 
practising it, is a question of fact, and proper 
for the decision of the jury. Constructive 
fraud, on the other hand, is always a question 
of law, after the facts are agreed, or are 
found by the jury. 

Now, what part of the evidence is it which 
in this case conduces to prove any fact from 
which the jury could fairly have inferred a 
fraudulent omission in the postmaster general 
to do his duty, on a fraudulent concealment 
fi'om the defendant, either actual or construct- 
ive? The only facts which the evidence con- 
duces to prove are, that Kice was a man of 
fair character, and in good credit, and regu- 
larly, at the end of every three months, re- 
ported to the general post office department 
his accounts of monies received and disbursed 
by him. That he remitted the balances due 
lyy hull to that department, until he was di- 
rected to retaui them in his hands to answer 
the drafts which might be made upon him; 
and tliat those drafts, when they were made, 
were always paid, except in two instances. 
Nevertheless, the balances as they became 
due were not dra\sTi for, or demanded, so that 
he was generally in arrear up to the time of 
his dismission, when his debt amounted to 
the sum sought to be recovered in this action. 
Let it be admitted that the juiy might, from 
this evidence, have inferred that the postmas- 
ter general had been misled by the good char- 
acter and credit of Rice to practice a forbear- 
ance towards him beyond what his duty to 
the public, and his legal obligations, wan-ant- 
ed; yet it surely would not follow that they 
could, with propriety, have concluded from 
those facts, and without other evidence, from 
which to judge of tlie motives which influ- 
enced the conduct of that officer, that this for- 
bearance was induced by a fraudulent de- 
sign to deceive and to injure either the de- 
fendant or the government. The comptroller 
in one of the cases before alluded to, diso- 
beyed the injunctions of law, in not institut- 
ing against the collector the proceeduigs 
which the acts of congress had provided for 
the defaults of that officer; and the paymas- 
ter general equally violated his duty, by not 
i-ecalling the delinquent paymaster in the oth- 
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er case. A loss to the public, and an injury 
to the sureties, resulted from those omissions 
in. both cases. Yet it never entered into the 
mind of tlie supreme court, or even of the 
counsel who argued those causes, that those 
omissions were necessarily characterised by 
fraud, actual or legal. So far from it, the 
inference of fraud from the mere laches of a 
public officer is entirely repudiated by the 
pi-mciples laid down by the court in those 
cases, and upon which they were decided. 
Those principles are, that laches m a public 
agent are not imputable to the government, 
and that mere laches, "unaccompanied with 
fraud," (showing that laches do not, per se, 
ijnply* fraud) form no discharge of a contract 
of the nature of that under consideration, 
even between private individuals. 

Upon the subject of fraudulent concealment 
from the defendant of the defaults of his prin- 
cipal, it cannot be pretended that even negli- 
gence or breach of public duty, much less 
fraud, is imputable to the postmaster general; 
since he was not required, either by the law 
of the land, or by tlie dictates of morality, 
to communicate those defaults to the sureties. 
Whea they entered into this conti'act they 
trusted in the integrity and fidelity of their 
principal, and he was, in all fairness, boimd, 
at aU times, to satisfy their inquiries in re- 
lation to his official conduct What might 
have been the legal consequence of a refusal 
by the postmaster general to afford informa- 
tion to the sm-eties upon this subject, in case 
it had been asked for; or to institute suits 
against the postmaster for his defaults, if 
this had been demanded; need not be decided 
in this case; since there is no evidence tending 
to prove that such request or demand had 
ever been made by the defendant, or by his 
co-surety. I conclude, therefore, that the 
court below was correct, in deciding that the 
issues upon the fourth and fifthi pleas were 
not supported by the evidence stated in the 
demurrer. That court was equally correct in 
giving a similar decision as to the issue on the 
seventh plea, the demurrer to evidence stat- 
ing, that on the 2d of March, 1821, when Rice 
was dismissed from office, there was a bal- 
ance of §2559-63, due by him for postages 
for which he was liable. 

The question growing out of the defence 
made by the ninth plea is, whether the respon- 
sibility of the defendant, as surety, ceased on 
the 26th of March, 1819, when a new official 
bond was given by the postmaster? Upon the 
demurrer to evidence, I must say, as the court 
below has decided, that the evidence fully sup- 
ports the issue on the part of the defendant on 
this plea, as well as the issue on his part on 
the tenth plea. But the question to be decided 
is, whether, admitting the truth of the plea, in. 
matter of fact, it forms any legal defence to 
this action? It was insisted by the defendant's 
counsel, that the demand and acceptance by 
the postmaster general of the new bond ex- 
ecuted by Rice, terminated the responsibility 
of his sui-eties in the first bond. But no prin- 
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ciple of law, much less was any autliority re- 
ferred to to coimteiiance tbis position. It can- 
not be maintained upon the ground of satisfac- 
tion, because it is well settled that the ac- 
ceptance of one bond, although in satisfaction 
of another, cannot be plead in bar to an action 
upon the &-st. Maynard v. Crick, Cro. Car. 
86; Cro. Eliz. 716, 727; 1 Burrows, 9. Besides, 
if the new bond could be considei'ed as a sat- 
isfaction of the first, it would amount to a 
discharge of the defendant, not merely from 
his futm-e responsibility, but from any respon- 
sibility Incurred, and existing at the time the 
new bond was given; which is more than the 
counsel for the defendant contends for; and 
is, besides, a different defence from that made 
by the plea. Nor can the acceptance of the 
new bond be a defence to the action, upon the 
gi-ound of its giving time to the principal, or 
changing the contract of the surety without 
his consent; since the condition of the two 
bonds, so far as it respects the duties of the 
principal, as postmaster, are precisely the 
same; and the addition of new stipulations, 
which ai-e clearly not obligatory on the sureties 
in the old bond, cannot be said to vaiy the 
terms of their conti-act, particularly when the 
new bond was given after a forfeiture under 
the old had been inetured. And even if such 
could be the operation of the new bond, It would 
be to discharge the surety altogether; wh"ch is 
not contended for in argument, nor is that the 
matter insisted upon by the plea. In short, 
I can Imagine no legal principle upon which 
this defence can be maintained, unless it could 
be made out that the demand and acceptance 
of the new bond operated virtually to lermmate 
the commission under which the postmaster 
had theretofore acted; co-extensive with which 
I hold the guaranty of his sureties to have 
been. But I am acquainted with no authority 
or principle of law which can render a new offl- 
,'ial bond, either identical in form with a for- 
mer bond, or which superadds to it new du- 
ties, equivalent to a new commission, the two 
things being in themselves totally distinct m 
their nature, operation, and design. If the 
commission of Rice terminated on the 26th of 
March, 1819, he ceased from that day to be 
postmaster; unless a new commission was 
granted to him which is not alleged In the plea. 
A new commission might possibly be consider- 
ed as terminating the old one, if clearly so 
Intended, without a formal removal of the 
party from his ofBee; but a new official bond, 
with new sureties, cannot possibly produce 
this effect But I do not consider this point 
as beuag altogether new, and now to be de- 
cided for the first time; the principle upon 
which It rests having been decided, as I con- 
ceive, in the ease of U. S. v. NicoU, 12 Wheat. 
[25 U. S.] 505. The suit in that case was 
brought against the surety of Swartwout, on 
an official bond given by Swartwout, as navy 
agent, with the usual condition annexed. The 
breach laid in the declai-ation was, that Swart- 
wout's accounts had been settled by the proper 
accounting officers, upon which settlement a 
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large balance was found against hun which 
he had refused to pay. The bond bore date 
on the 22d of FebruaiT, 1819, and one of thp 
questions which arose in the cause was, whetli 
er the defendant, the surety, was, or was not 
responsible for any defalcation that took place 
on the part of Swartwout as navy agent, sub- 
sequent to the 30th of September, 1820, when, 
by the act of congress of the 15th of May, 
1820 [3 Stat 582], new sureties were required 
to be given by the said Swartwout? 

The supreme court decided that the design 
of the above act In requiring new sm-eties to 
be given by the 30th of September, 1820, was 
to put it in the power of the treasury depart- 
ment to pursue the speedy remedy provided 
by the act against the principal and his sure- 
ties in the new bond, if it should be deemed 
necessary to do so. "But" says the court 
"the act no where directs the principals to be 
discharged from office upon failure to give new 
sureties; and If the act had so directed, they 
would have remained in office until they were 
actually removed. The law does not In terms 
declare that the existing sureties shall be dis- 
charged from and after the 30th of Septem- 
ber, 1820; and it would require a very eon- 
strained construction of the statute to dis- 
chai-ge them by implication, while their prin- 
cipals were permitted to remain in office." This 
■opinion clearly establishes the two following 
principles. 1. That the giving of new sure- 
ties does not amount to a discharge of the 
principal from office, or of his sureties fi-om 
future responsibility for his acts; unless flie 
law which requires the taking of new sureties, 
declares, m terms, or by just constniction, that 
they shall be so discharged. And 2. That the 
liability of the sureties continues, as long as 
the principal continues in office under the ap- 
pointment or commission which placed hun in 
office at the time the bond was given, and un- 
til Its legal termination. I am, therefore, of 
opmion that the acceptance of the new bond 
is no defence whatever to this action, and that 
the liability of the defendant, as surety for 
Rice, continued until the latter was removed 
from office. 

I feel no difficulty whatever as to the de- 
fence set up by the tenth plea. The condi- 
tion of the bond is not that the postmaster shall 
pay the balances due by him to the postmas- 
ter general, at any particular place, or time, 
or in any particular manner. It is, that he 
shall account every three months, &c. and shall 
pay over all moneys that shall come to his 
hands for postages, (after making certain de- 
ductions,) to the postmaster general. The law 
which requires the postmaster general to cause 
suits to be brought against his deputies for 
their defaults in not paying over the balances 
in their hands at the end of every three months, 
is merely dh-ectory to him, and it is at his 
peril if he grants indulgences after such faults 
have been committed. But no part of thp 
post office law forbids the postmaster general 
to require payment of those balances at the 
place where the postmaster resides, or else- 
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■where, according to the orders wliich the for- 
mer may give for that purpose. It has been 
seen that the forbearance of the postmaster 
geneial to demand payment for any length 
of time does not, per se, discharge the sure- 
t4es of the deputy. Even an agreement to give 
him time to pay will not produce that effeec, 
unless it was founded on such a consideration 
as would prevent the postmastec general from 
demanding payment in the mean time. M'Le- 
more v. Powel, Foster & Co., 12 Wheat. [23 
U. S.] 554. The direction of the postmasier 
general to his deputy produced no change of 
the contract into which the defendant had 
entered; nor did it, for one moment, prevent 
the former from insisting upon the pajrment of 
any balance in the hands of the latter, or rrom 
causing a suit to be brought to recover it. 
The direction therefore did not discharge the 
defendant as surety, and is no defence what- 
ever to this action. But since the court must 
say, upon the demurrer to evidence, that the 
matter of the ninth and of the tenth pleas 
ought to have been found by the juiy as true, 
in point of fact, upon the evidence, and ibust 
therefore be assumed as true by the court; 
the question is, and I admit the difficulty of it, 
what judgment ought the comt to give in such 
a case? 

Suppose the jury had found specially the 
facts which the evidence stated in the de- 
murrer would have warranted, or had found 
for the defendant on the ninth and tenth 
pleas; what judgment ought the court to 
have given on them? The difficulty which 
this question presents is, whether, in such 
a ease, a repleader should be awarded, or 
whether the court ought to render a judg- 
ment for the plaintiff upon those pleas, non 
obstante veredicto; it being an undisputed 
principle of law that, if the defendant plead 
in bar, a matter which, in point of law, is 
no defence at all, judgment cannot be ren- 
dered for him upon the verdict, although it 
be in his favour, or if rendered for him, it 
will be reversed on a writ of error. I shall 
not prolong this opinion by a particular ex- 
amination of the vai-ious cases which have 
been decided upon this subject (Lacy v. Rey- 
nolds, Cro. Eliz. 214; Oro. Eliz. 227; "Wilkes 
V. Broadbent, 1 Wils. 63; Willis, 3G0; 2 
Strange, 1124; Garth. 370; 2 Strange, 873; Rex 
V. Philips, 1 Biurrows, 292; 1 Strange, 394; 
2 Strange, 994; 1 Ld. Raym. 390; 6 Mod.; 2 
La. Raym. 922; 1 Salk. 173; 1 Ld. Raym. 90; 
Cro. Car. 25; Cro. Jac. 442; 1 Term R. 118; 
2 Term R. 75S; 2 Tidd, Prac. 831; 2 Saund. 
note 6, p. 319), but shall content myself with 
observing that, after the most careful con- 
sidei-ation of these cases, I am satisfied that 
they fully warrant the conclusion to which 
Chitty has come in his treatise on Pleading 
(volume 2, p. 634). - "The distinction," ob- 
serves this learned author, "between a re- 
pleader and a judgment, non obstante vere- 
dicto, is this— that where the plea is good 
in form, though not in fact, or in other 
words, if it contain a defective title or 
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ground of defence, by which it is apparent to 
the court, upon the defendant's own showing, 
that in any way of putting it he can have 
no merits, and the issue joined thereon be 
found for him, there, as the awarding of a 
repleader could not mend the case, the court, 
for the sake of the plaintiff, will at once 
give judgment non obstante veredicto; but 
where the defect is not so much in the title 
as in the manner of stating it, and the issue 
joined thereon is immaterial, so that the 
court know not for whom to give judgment, 
whether for plaintiff or defendant; there, for 
their own sakes, they will award a replead- 
er. A judgment, therefore, non obstante 
veredicto, is always upon the merits; and is 
never granted but in a very clear case; a 
repleader is upon the form and manner of 
pleading." 

The reasons here assigned for the distinc- 
tion we are considering, and the good sense 
in which they are founded, must be obvious 
at once, and they seem to be fully supported 
by the cases in which the distinction has 
been taken. For why order a repleader, 
when it is evident to the court that the 
vice of the plea is inherent to the matter of 
the defence, and is in no respect chargeable 
upon the form in which it Is presented? 
If, in point of form, the case cannot be made 
better by further pleading, the objection to 
the plea cannot be removed, but must con- 
tinue to be attached to it in any and every 
shape which can be given to it, and conse- 
quently the order to replead would, to say 
the least of it. be an idle and a vain thing. 
The defences growing out of the ninth and 
tenth pleas are to be taken as true in fact, 
and no exception has been or can be taken 
to the form in which they are pleaded; but, 
in point of law, they constitute no defence 
at all, and are altogether immaterial. No 
useful purpose, then, could be answered by 
awarding a repleader. It must be acknowl- 
edged that most of the cases to be met with 
upon this subject are cases of trespass, re- 
plevin, informations in nature of a quo war- 
ranto, or others, in which the plea was con- 
sidered as amounting to a confession of the 
cause of action, and attempted to avoid it by 
an insufficient justification, and, in those 
cases, the judgment would seem to have 
been entered upon the confession. In Carth. 
370, we have the form of the judgment in 
one of those cases. It is observable, never- 
theless, that in no case is it laid down that 
the confession of the cause of action must be 
direct, in order to warrant the judgment be- 
ing entered for the plaintifL In many of 
them it is not so; and in some, it is a mere 
inference from the plea, not denying it, but 
attempting to avoid it, by setting up some 
new matter as a defence against it And I 
understand the general rule of law upon this 
point to be, that every plea which does not 
deny the cause of action stated in the decla- 
ration, or allege sufficient matter in point 
of law to bar the action; does, in effect, and 
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by a necessary implication, admit, not only 
the facts so alleged, but the whole cause of 
-action; and if the declaration contains a good 
cause of action, judgment must be for the 
plaintiff, although the truth of the matters 
stated in the plea be proved on an issue in 
fact, or be so found by a jury. This I take 
to be the substantial principle which runs 
through all the cases, although it would 
■seem, at first view," from the circumstances, 
that in most of them, the confession is, in 
some measure, direct, as if something more 
than an implied admission of the cause of 
action was meant; whereas nothing more 
would seem to have been intended by the 
<?ourt, than that the plea amounted, in point 
of law, to a confession of the cause of ac- 
tion. 

The following cases go far to show that the 
above inference is by no means unauthor- 
ised. Comyns, in his Digest (volume 5, p. 
^18), letter S, tit. "Verdict," after laying 
down the genei*al principle, that the jmy 
ought not to inquire of a thing which is 
4igreed by the parties to the issue, exemplifies 
it by stating, that if, in an action of waste, 
-on A, the defendant plead no such ville as 
A, the jury cannot inquire whether any 
waste was committed, or whether the plain- 
tiff had any land in A, for that is confessed 
by the plea. He cites 2 Rolle, 691. In the 
case of Burdick v. Green, 18 Johns. 14, which 
was an action of assumpsit, one of the pleas 
relied upon a discharge under an insolvent 
law, passed after the making of the contract; 
which it was agreed would have been bad on 
a demurrer. But the plaintiff replied fraud, 
upon which issue was taken and found for 
the defendant. The court was of opinion, that 
the replication admitted the discharge; yet, 
■as the plea, though true, contained no ground 
of defence, judgment was rendered for the 
plaintiff on that point, non obstante veredic- 
to. Now, in this case, as well as in the 
preceding one, the plea contains no direct 
-confession of the cause of action, but it is 
inferred from its setting up new matter in 
avoidance of the action, instead of traversing 
the material facts laid in the declaration. In 
the ease of Jackson v. Stetson, 15 Mass. 5-i, 
it is laid down that the plea of tender, joined 
to a plea of non assumpsit, or non est 
factum, does not expressly confess the malt- 
ing of the promise, or the execution of the 
deed; but yet it is considered as an implied 
admission of the fact, so that the defendant 
c-an never have a judgment in his favour on 
the ground that he did not make the promise, 
or give the bond. The last of this class of 
■cases which I shall notice, is that of O'Keele 
V. Dunn, G Taunt. 305, which was an action 
brought by the indorser of a bill of exchange, 
drawn at one month after date, against the 
drawers. The defendants pleaded, that be- 
fore the indorsement to the plaintiff, and pre- 
sentment by her for acceptance, the bill was 
presented by the payee for acceptance, and 
refused, and that the defendants had no no- 



tice given them of such refusal. After ver- 
dict for the defendant, on the issue joined on 
a traverse of that plea, a rule nisi was ob- 
tained to enter up judgment for the plaintiff, 
non obstante veredicto; upon the ground that 
the plea averring no notice to the defend- 
ant of the first dishonour of the bill, was 
insufficient in law. The rule was made ab- 
solute for the reasons assigned for asking 
it, the court being of opinion that the ob- 
jection of want of notice could not be made 
as against the plaintiff, a purchaser of the 
bill for valuable considei'ation, and without 
notice of its previous dishonour. In this 
ease too, it may be observed, that the plea 
contained no direct confession of any thing. 
If then a verdict had been found, in the 
present case, for the defendant, I should 
have thought ■that the. plaintiff would have 
been entitled to judgment, non obstante vere- 
dicto. This is a demun*er to evidence; but 
it is quite cleai-, that, in principle, there can 
be no difference between -that and the pres- 
ent case, except as to the form of judgment. 
In the one, the jury finds the issue for the 
defendant; and in the other, the court de- 
clar-es the issue to be in his favour, if the 
evidence conduces to prove it so that the 
jury might justly have infen-ed it. But in 
both, the cause of action being confessed or 
admitted, and not being avoided by any le- 
gal defence, the plaintiff is entitled to judg- 
ment. Whether the judgment should, in 
strictness, be entered upon the confession, or 
upon the insufficiency of the defence set up 
by the plea, may possibly admit of some 
doubt. From a view of the eases on this 
point, it would seem as if it had been entered 
both ways; but, although the former should 
be considered as the best mode, the differ- 
ence is merely formal, and can afford no 
sufficient reason for reversing this judgment 
on that ground. 

There is, upon the whole, no error in the 
judgment of the district court, and the same 
must therefore be affirmed, with costs. 
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POSTMASTER GENERAL v. RICE et al. 

[1 Gilp. 554; i 16 Haz. Pa. Reg. 18.] 

District Court, E. D. Pennsylvania. May 19, 
1835. 

Deputy PosT^rASTEK's Boxd— Authority of Post- 
master Gexekal— Limitations — Evidence of 
Account — Act of Makch 3, 1S25— Retkoactive 

Effect- 

1. The postmaster general has a right to re- 
quire a bond from a deputy postmaster, for the 
faithful performance of the duties of his office, 
although such bond is not expressly required by 
law. 

[Cited in Barnet v. Abbptt, 53 Vt, 126; Barnes 
V. Webster, 16 Mo. 266; Sweetser v. Hay, 
68 Mass. 53.] 

2. The equitable rule of limitation applied to 
bonds, where there has been no demand for 
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twenty vears, is a mere presumption of pay- 
ment, not an absolute limitation. 

3 The provisions of the act of Sd March, 1825 
[4 Stat. 102], substitute a certified statement of 
the settled account as evidence in suits agamst 
deputv postmasters, in lieu of the certified copy 
of the^'aceouiit current required by the provisions 
of the act of 30th April. 1810 [2 Stat. 592]. 

4. The provisions of the act of 3d March, 1825, 
releasing the sureties of a deputy postmaster 
where suit is not brought within two years after 
a default, do not apply to a default which oc- 
curred before the passing of the act 

On the 26th February, 1816, Tohn Apple- 
back was appointed a deputy postmaster at 
Cherryville, in the state of Pennsylvania. 
At the time of his appointment, he gave bond 
to the postmaster general, together with 
Owen Rice and Sebastian Gnndt, the defend- 
ants, in the penal sum of six hundred dollars, 
conditioned for the faithful execution of the 
duties of his office, and the punctual payment 
to the postmaster general of all moneys com- 
ing to his hands for postages. Mr. Apple- 
back continued in office until the 1st April. 
1820, at which time it appeared that a small 
balance bad been left unpaid at the termina- 
tion of every quarter, from the period of his 
first appointment. His accounts wex-e subse- 
quently examined and adjusted at the post- 
office department, and, on the 15th June, 1831, 
a balance was certified to be due from him of 
fifty-one dollars and sixty-five cents. To re- 
cover this balance suit was brought against 
all the parties to the bond. Mr. Appleback 
was not found, but the defendants appeared 
and pleaded the general issue. 

On the 19th aiay, 1833, this issue came on 
for ti-jal before Judge HOPKINSON and a 
special jury. After proof of the bond, the 
United States gave- in evidence, though it 
was objected to on the part of the defendants, 
a statement certified under the seal of the 
•post-office department, containing an account 
of the balance due from ]Mr. Appleback, on 
bis post-office accounts, at the termination of 
each quarter, and the aggregate of these, 
amounting to the sum now claimed. The de- 
fendant, Owen nice, proved that in the year 
1823, long after this default of bis principal 
occurred, but some years before tills suit was 
brought, he had been himself appointed a 
deputy postmaster by the department. 

air. Gilpin, Dist. Atty., for the postmaster 
general. 

This suit is brought on a joint and several 
bond to which the defendants are parties. It 
is a bond similar to those usually given at 
that time by a deputy postmaster, for the 
faithful execution of the duties of his office. 
It requires that officei- e-xpressly, "once in 
three months, to pay all moneys that shall 
come to bis hands for postages, to the post- 
master general." That Mr. Appleback failed 
to do so, is proved by a certified statement 
under the seal of the post office department, 
which is declared by the thirty-first section of 
the act of 3d March, 1825, to be "evidence in 
19FED.CAS. — 71 
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all suits brought by the postmaster general 
for the recoveiy of balances or debts due 
from postmasters." The liabUity of the de- 
fendants therefore under their bond is fully 
established. 3 Stoi-y's Laws, 1998 [4 Stat. 
102]. 

Mr. Scott, for defendants. 
This is certainly a case of great hardshin 
on the defendants, who are merely sureties, 
and one of whom at least is proved, by the 
act of the govei-nment, which, in 1825, ap- 
pointed him a postmaster, to be a person of 
probity. Eleven years were suffered to elapse 
after the default of the principal was Imown, 
before the account against him was even stat- 
ed, the deficiency communicated to bis sure- 
ties, or a step taken for its recovery. Under 
these circumstances, the defendants are cer- 
tainly entitled to avail themselves of all legal 
objections to this tardy claim. These are 
numerous; they relate to the bond itself, to 
the evidence of default, and to the time and 
mode of recovery. This suit cannot be sus- 
tained in this court on this bond. It purports 
to be an official bond, taken by the postmas- 
ter general, ex virtute officii; but all such 
acts are merely ministerial; they are the 
acts of an agent of limited powers; they can- 
not therefore extend beyond bis powers. 
Now there was no law which authorised him 
to take this bond at the time he did so; the 
United States did not intend to exact such a 
guarantee from a deputy postmaster, or they 
would have so declared by law. The act of 
the agent, therefore, was neither within the 
letter nor spirit of bis authority, and is void. 
If it be regarded as a mere voluntary bond, 
good at common law, though not by statute, 
then it is not sufficient to found this action 
on, in this court, for it does not present a case 
arising under the laws of the United States; 
a circumstance necessary to give this court 
•jurisdiction. The case of Postmaster General 
V. Early differs from this, in being a suit 
brought against a delinquent postmaster him- 
self, not his sureties, and in being instituted 
in the cu'cuit, not the district court. 12 
Wheat [25 U. S.] 136. But there is a fatal- 
objection, even if the action on the bond can 
be sustained. There is no legal proof of de- 
fault. The sole evidence offered on the part 
of the United States, is a paper, certified in- 
deed under the seal of the post-office depart- 
ment, but which, in a controversy between 
individuals, would be worthless. By this 
mode, the United States at first assume the 
settlement of the account, and then make 
their own settlement evidence of then- claim. 
If they are to exercise such a privilege, they 
must at least do so in strict conformity with 
the law. By the twenty-ninth section of the 
act of 30th April, 1810, it is provided, that 
"certified copies under the seal of the gen- 
eral post office, of the accounts em-rent of the 
several postmasters, after the same shall 
have been examined and adjusted at that 
office, sball be admitted as evidence." Such 
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was the law at the time the contract was 
made, the bond given, and the default oc- 
cuLTed, Now this paper is a mere abstract 
of balances due at the end of each quarter; 
it is not even an account; it contains not a 
single credit; much less is it an aecoimt cur- 
rent. It is not evidence under the law in 
question. By the thirty-fii-st section of the 
subsequent law of 3d March, 1825, "certified 
statements of the accounts of postmastei-s, 
after the same have been examined and ad- 
justed, are to be admitted as evidence;" but 
this law is not to have a retrospective effect 
and to affect accounts closed, as this was, five 
years before it passed. This paper, however, 
is not even such a statement; it was surely 
meant that a statement should show the 
court what the postmaster had received and 
what he had paid; it was sm*ely intended 
that his default should be made manifest. 
That is not done here. All that we see is a 
mere memorandum of a debt, as made up at 
Washington; nothing that can pretend to be 
called a statement of the accounts. 2 Story's 
Laws, 1166 [2 Stat. 592]; 3 Story's L.aws, 
1996 [4 Stat. 102]. 

Supposing, however, the bond to be suffi- 
cient, and the default to be proved; yet these 
defendants, being merely sureties, are dis- 
charged by the negligence of the public offi- 
cers in bringing this suit. The bond was 
given on the 6th February, 1816, a default 
occurred on the 1st July, 1816, the suit was 
brought on the 18th June, 1831. Now if there 
were no express statute on the subject, so 
great a lapse of time would give a right to 
presume payment; this is especially so in the 
ease of sureties, and it ought to be; here the 
principal, Mr. Appleback, has been suffered to 
escape; ten years ago he might have been 
found and could have paid the debt; he now 
goes untouched, while his sureties are called 
on to pay his debts. But there is an express, 
statute. By the third section of the act of 
3d March, 1825, it is provided, that "if the 
postmaster general shall fail to institute suit 
.against a postmaster, who shall have made 
default, and his sureties, for two years from 
and after such default shall be made, then 
the sureties shall not be held liable to the 
United States, nor shall suit be instituted 
against them." Now in this case, more than 
two years did elapse, not only after the de- 
fault was made, but after this law was 
passed, before the suit was brought; and of 
course the defendants are persons whom con- 
gress clearly meant to exempt. It is not a 
sufficient answer to say, that this construc- 
tion gives to the law a retrospective charac- 
ter, and applies it to occurrences which hap- 
pened previous to its passage. This effect 
was well known at the time. It was meant 
to change the existing policy; to carry into 
effect a new principle; and this congress had 
clearly a right to do. In our state and in 
New York, measures similar in principle have 
been adopted by the legislature, and the 
courts have not considered them as retrospec- 



tive laws. To hold the reverse, would be to 
sustain the most palpable unfairness. The 
law of 1825, exempts every surety who sub- 
sequently gives bond, unless suit is instituted 
within two years after default; yet those 
who have previously done so, are to beheld 
responsible for ever. To admit the rule, 
therefore, to apply to all cases, would be but 
to place them all on an equal footing; to ap- 
ply it differently in one from another will be 
not merely to violate its avowed object, but 
to do a great injustice. 3 Story's Laws, 1986 
[4 Stat 102]; U. S. v. Kirkpati-ick, 9 Wheat. 
[22 U. S.] 720; Postmaster General v. Early, 
12 Wheat. [25 U. S.] 136; Com. v. Duane, 
1 Bin. 98, 601; Eakin v. Eaub, 12 Serg. & 
R. 330; People v. Jansen, 7 Johns. 332. 

Mr. Gilpin, for the postmaster general, in 
reply. 

The right of an officer of the United States, 
to secure the payment of a debt that may 
become due to them, by receiving security 
which is voluntarily given, even though not 
required to do so by law, seems to be too 
plain to admit of question; it is a means, 
certainly not illegal or improper, to attain 
an end contemplated by law; and a com- 
petent court would undoubtedly aid him in 
such a course. But in this case the act of 
the postmaster general is strengthened by 
usage and by law. To take bonds from dep- 
uty postmasters for the performance of their 
duty, has been an invariable usage, and 
these bonds have been repeatedly the sub- 
jects of judicial decision. It is true, that 
before the act of 3d March, 1825, the post- 
master general was not required, in explicit 
terms, to demand them; but it is impossible 
to read the previous law of the 30th April, 
1810, and not perceive that they were con- 
templated by it The twenty-ninth section 
directs the manner in which suits are to be' 
instituted, for "the recovery of balances due 
to the general post office, whether they ap- 
pear by bond or obligation, or otherwise;" 
and the forty-second section expressly al- 
ludes to "the bonds given by deputy post- 
masters, for the faithful execution of tlie 
duties of their office." The same law au- 
thorises the postmaster general to bring 
these suits. The act of 3d March, 1S15, re- 
moves every doubt that this is the court in 
which he ought to proceed, for it extends its 
jurisdiction to all suits brought by any offi- 
cer of the United States, under the authority 
of an act of congress. 2 Stoiy's Laws, 116<!, 
1168, 1531 [2 Stat. 602, 3 Stat 244]; 3 Story's 
Laws, 1986 [4 Stat 102]; Armstrong v. U. S. 
[Case No. 549]; Dugan v. U. S., 3 Wheat 
[16 U. S.] 172; Postmaster General v. Early, 
12 Wheat. [25 U. S.] 136. 

The document offered to prove the default, 
is exactly that which the thirty-first section 
of the act of 3d March, 1825, means to make 
sufficient evidence; it is a statement of the 
account after settlement The act of 30th 
April, 1810, required certified copies of the 
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accounts current; this law requires a state- 
ment of them; a Tariation occasioned by the 
experience of fifteen years. The paper of- 
fered is not a mere statement of balances, 
as has been alleged, but it is a certificate of 
the account as it stood at the end of every 
quarter, settled and adjusted; it is not like 
a general balance, in which every thing is 
thrown together, but there are items cor- 
responding, as to the time of settlement, 
with those which must appear on the books 
of the postmaster, and consequently be sus- 
ceptible of comparison and correction. Ei- 
ther this Is what the law meant, or copies 
of the accounts on file must be given: that 
the latter are not intended is apparent from 
the change of the law: it follows that such 
a document as this is the evidence required. 
This provision differs essentially from that 
of the second section of the act of 3d March, 
1797, on which a judicial construction has 
been placed by this court; there it is made 
necessary to produce "a transcript of the 
books and proceedings of the treasury;" that 
is similar to the former law, relative to the 
post-office, requiring copies of the accounts 
current, not to the present, requiring mere- 
ly a statement; the decision of this court, 
therefore, in the case referred to, rather sus- 
tains than controverts the position now tak- 
en on the part of the United States. 1 Sto- 
ry's Laws, 464 a Stat. 512]; 2 Story's Laws, 
1166 [2 Stat 592]; 3 Story's Laws, 1996 [4 
Stat. 102]; U. S. v. Patterson [Case No. 16,- 
008J. 

The objection as to the time at which the 
suit was brought, presents itself in two as- 
pects; first, as affording a reasonable pre- 
sumption of payment; and secondly, as show- 
ing such neglect on the part of the post- 
master-general, as to bar his right of action. 
In answer to the first it may be observed, 
that twenty years of continued default is the 
shortest time which will raise even a presump- 
tion of payment of a bond. Here at most ten 
or eleven years elapsed; for though a de- 
fault may have occurred earlier, payments 
and settlements were made by Sir. Apple- 
back as late as April, 1820. No attempt, be- 
sides, is made to fortify the presumption of 
payment by any evidence. To the second 
point it is answered, that no laches on the 
part of an officer can affect the rights of the 
United States. It is true the defendants en- 
deavour to relieve themselves from the oper- 
ation of this principle, by referring to the 
third section of the act of 3d March, 1825, 
where the United States have themselves 
made their rights dependent on the conduct 
of their officers; it would relieve them were 
It applicable to their case; but it is not 
To apply it to the present case would be 
to make it retrospective; nay more, it would 
be to leave themselves actually without 
remedy, in every case of default, iiot pros- 
ecuted, which had occurred previous to the 
3d Starch, 1825. Under no circumstances 
Avould it be proper to make such a retro- 
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spective application of a law. The point 
however, is not left in the slightest doubt; 
the forty-sixth section of the same act ex- 
pressly declares, that its provisions "are not 
to affect any existing debt or demand, due 
to the department but that all such are to 
be adjudged, determined and executed ac- 
cording to the present laws." As regards 
this liability, therefore, of the defendants, 
no neglect has occurred to impair it, and if 
it is established by and arises out of the 
evidence, it still continues as a just founda- 
tion of the action. 3 Story's Laws, 1999 [4 
Stat 114]; U. S. V. Kirkpatrick, 9 "Wheat 
[22 U. S.] 720; U. S. V. Vanzandt 11 "Wheat. 
[24 U. S.] 184; Dox V. Postmaster General, 
1 Pet. [26 U. S.] 318; Locke v. Postmaster 
General [Case No. 8,441]; Postmaster Gen- 
eral V. Reeder [Id. 11,311]. 

HOPIONSON, District Judge (charging 
jury). This is an action brought to recover 
a balance due by John Appleback. He was 
appointed postmaster at Cherryville in 1816, 
and then gave bond with the two defend- 
ants, who were his sureties, to pay over all 
balances of postage, and to perform correctly 
the duties of his office. "When taken, there 
was no law requiring this bond; but it was 
the settled usage of the department to take 
such a one from every postmaster, on his ap- 
pointment. In the case of Postmaster Gen- 
eral v. Early, which has been so frequently 
referred to, it was made a serious question 
whether such a bond was legal, and whether 
a suit could be sustained on it The supreme 
court decided that the postmaster general 
had a fair right to take such a bond, and 
that, in case of default in paying over a bal- 
ance of postage, the obligors were liable. 
That question, therefore, is now at rest. 

The bond, then, is good. We next come 
to the account That shows the various bal- 
ances due and unpaid at the end of each 
quarter. It was the only evidence offered on 
the part of the United States. At the time 
it was offered, it was objected to by the 
counsel of the defendants. I had some 
doubt as to its being such a "statement of 
the account" as the law of 3d March, 1825, 
contemplates; though it was certainly the 
intention of that law to substitute a state- 
ment of the settled account, Instead of the 
copies of accounts current which that of 30th 
April, 1810, required. I admitted the evi- 
dence, however, because the accounts current 
could be obtained from Washington, though 
with considerable delay and at some ex- 
pense; and it was not alleged or pretended 
that there was any error of fact In the docu- 
ment offered. The point too, is reserved for 
the benefit of the defendants; and they may 
have the advantage of a more deliberate ar- 
gument, should they desire it In giving 
your verdict, therefore, you are to consider 
this document as legal evidence of the facts 
it contains; and as such it establishes, prima 
facie, the debt as due to the United States. 
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Have the defendants sliown you that it has 
.been satisfied, or that there is any circum- 
stance to discharge them from their obliga- 
tion to make it good? Their first ground is 
lapse of time. In ordinary simple contract 
debts, a right of recovery is barred in six 
years; but this does not extend to bonds. 
In courts of equity, however, the same prin- 
ciple has been applied to bonds, but the pe- 
riod of limitation is settled at twenty years 
where there has been no demand; this, how- 
evei', is not an absolute limitation, as in the 
former case, it is a mere presumption of 
payment The defendants, therefore, can- 
not rely on this; twenty years have not 
elapsed; only eleven years on the last item, 
and but sixteen on the earliest default Be- 
sides, no evidence of any sort has been 
offered to sustain this presumption of pay- 
ment I am clearly of opinion that there is 
no legal presumption that this debt has been 
paid. 

The next ground is one of law also, and 
has been very fully argued. It depends on 
the effect which the proviso in the third sec- 
tion of the act of 3d March. 1825. has on 
this claim. The argument of the defend- 
ants' counsel is, that it applies to previous 
cases, to cases occurring before the law it- 
self was passed. That is not my opinion. 
Bonds were required to be taken by the post- 
master general for the first time by the law 
of 3d March, 1825, and this clause directing 
him to bring suit on them, within two years 
after default applies only to those bonds. 
What the district attorney says is perfectly 
true, that if it is to be applied to previous 
bonds, it will cut off the postmaster general 
from bringing suit, in cases where there was 
no law requiring him to do so. Previous to 
the act of 3d March, 1825, there was nothing 
whatever which directed him to institute pro- 
ceedings within two years; his delay was 
not illegal, and might be founded on reasons 
he thought sufficient; yet the defendants' 
■construction would take from him all his 
Temedy, on the ground of that delay. 

The jury found a verdict for the postmaster 
general for fifty-one dollars and sixty-five cents. 
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POSTMASTER GENERAL v. RIDGWAY 
et al. 

[Gilp. 135.] 1 

District Court, E. D. Pennsylvania. Nov. 24, 
1829. 

Pi^EADiSG AND Proof— Suit on Joixt axd Several 
Bond — Plea of Non' est Faotdm — Amendment 

AFTEK JOIir SWOEN — NeW COUNTS. 

1. Where a plaintiff declares against one 
obligor alone, as jointly and severally hound, 
and the defendant pleads non est factum, a 
joint bond of the defendant and another person 
is not evidence, though it agrees in date and 
iiraount with that described in the declaration. 



1 [Reported by Henry D. Gilpin, Esq.] 



2. An amendment of the declaration, offered 
after the jury is sworn, and introducing a new 
cause of action, cannot be allowed. 

3. In an action of debt against one obligor, a 
declaration setting forth a joint and several 
bond, cannot be amended, by adding a new 
count setting forth a joint bond of the defend- 
ant and ano&er person. 

On the 8th September, 1804, Matthew Ridg- 
way and Hugh Ross executed a joint bond, 
in the penal sum of five hundred dollars, to 
the postmaster general, conditioned for the 
faithful execution by Matthew Ridgway of 
the duties of the office of postmaster, at Mil- 
ford, in Pennsylvania, and for the regulai- 
payment by him of all moneys coming to his 
hands for postages. On the 31st December, 
1808, his accounts were settled at the post 
office department, as far as they were fm*- 
nished, and showed a balance to be due from 
him, according to his own accounts, of eight 
dollars and fifty-five cents. But, besides this, 
he had neglected to render accounts from the 
1st October, to the 31st December, 1806, and 
from the 1st April, 1807, to the 31st Decem- 
ber, 1808; a period comprising twenty-four 
months or eight quarters, and estimated at 
seventy-two dollars and sixty-three cents. 
There was thus due and unpaid on the 31st 
December, 1803, a balance of eighty-one dol- 
lars and eighteen cents. On the 22d November, 
1821, this account vi?as stated by the proper 
officers of the department, and was transmit- 
ted to this district where the present suit 
was brought, on the 3d December, against the 
two defendants Matthew Ridgway and Hugh 
Ross. At the return day of February ses- 
sions following, the marshal returned, "Non 
est inventus as to Matthew Ridgway, and 
cepi corpus and bail bond as to Hugh Ross." 
On the 12th March, 1822, the district attor- 
ney for tbfi time being, declared against 
"Hugh Ross, impleaded with Matthew Ridg- 
Tvay, returned not found; for that whereas 
the said Hugh, on the 8th September, 1804, 
by his writing obhgatory under his hand and 
seal acknowledged himself to be bound joint- 
ly and severally unto the postmaster general, 
in the sum of five hundred dollars to be paid 
when thereto requested, which, although often 
requested, he had refused to pay." To this 
declaration the defendant, Hugh Ross, on the 
1st December, 1826, pleaded non est factum, 
and payment with leave, &c. The disti-ict at- 
torney replied non solvit, and issues. 

On the 24th November, 1829, the ease came 
on for trial before HOPKINSON, District 
Judge, and a special jury. It was argued by 
Mr. Dallas, Dist Atty., for the postmaster 
general, and Mr. Scott, for defendant Hugh 
Ross. 

After the jury were impanelled and sworn, 
the district attorney offered in evidence the 
joint bond of Ridgway and Ross, dated the 
8th September, 1804, to which the counsel for 
the defendant objected, on the ground that 
the declaration only counted on "a joint and 
several bond of Hugh Ross," while this was 
a joint bond of Ridgway and Ross; a vaii- 
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ance -wbieli was material and fatal. Dillins- 
ham V. U. S. LCase No. 3,913]. 

THE COURT sustained the objection, and 
overruled the evidence. 

Mr. Dsillas, for the postmaster general, 
moved to amend the declaration, by adding 
a new count, in which the bond was accurate- 
ly stated, and distinct breaches of the several 
conditions were set out. , 

Mr. Scott, for defendant 

There is no equitable reason for listening 
to this application to amend; and if the court 
have the power, it ought not to be exercised, 
during the trial, and under the peculiar cir- 
cumstances. Twenty-one years have elapsed 
shice this balance accrued, and eight years 
since the suit was instituted. There are, 
however, objections strictly legal to the 
amendment now proposed. It is not an al- 
teration of the existing pleadings, but it intro- 
duces an entirely new cause of action; it cre- 
ates for the jury a new issue; it presents 
against the defendant a new substantive 
charge. He has pleaded non est factum; he 
denies that the bond stated m the declaration 
is his deed; that bond is desci-iucd, as a joint 
and several bond of Hugh Ross; if this amend- 
ment is allowed, it will be a joint bond of 
Matthew Ridgway and Hugh Ross, and of 
course an uistrument essentially varying 
from that which is the subject of his plea. 
It has also the effect to revive a new right 
of action which, as the pleadings now stand, 
would probably be barred; sufflcient time has 
elapsed to afford a legal presumption of pay- 
ment; and an amendment ought not to be 
allowed which, by hatroducing a cause of ac- 
tion not now existing on the record, might de- 
prive the defendant of the benefit of this pre- 
sumption. The thirty-second section of the 
act of congress of 24th September, 1789, di- 
rects the court to amend "aU imperfections, 
defects, and wants of form," merely, and 
dees not extend to matters of substance, 
which this is, for it introduces an instrument 
of writing entirely different from that hereto- 
fore stated in the pleadings. 1 Story, Laws, 
66 [1 Stat. 91]; The Harmony [Case No. 
6,031]; Smith v. Jackson [Id. 13,0G5]; Sack- 
ett V. Thompson, 2 Johns. 206; Harris v. 
Wadsworth, 3 Johns. 257; Pease v. Morgan, 
7 Johns. 468; Petre v. Craft, 4 East, 433. 

Mr. Dallas, for the postmaster general, in 
reply. 

There is nothuig to deprive the plaintiff of 
his right to amend. Even supposing that the 
statute of limitations would run against the 
cause of action now before the court, yet that 
circumstance would itself be a good reason 
for allowing the amendment There is how- 
ever, neither legal limitation nor legal pre- 
sumption of payment The bond was sued 
out in thirteen years after the default; and 
its identity is clearly proved by the identity of 
the parties, dates, and sums. Nor is the in- 
troduction of a new allegation, if this were 



(Case No. 11,313) POSTMASTER 

such, into the declaration an unproper amend- 
ment; such amendments have been frequent- 
ly allowed. This, however, is not of that 
chai-acter; it is but a more definite statement,, 
in a second count, of what has been substan- 
tially laid in the first The issue joined is 
not affected; the jury have been sworn to 
try the issue between the plaintife and defend- 
ant; that issue is on the plea of non est fac- 
tum, -p^hich is equally applicable to either 
count The substantial merits of the case 
ought to be submitted to the j.uiy, which this ^ 
amendment will effect; if it is refused, it wiU 
only oblige the postmaster general to begvQ 
anew, without in any manner establisMng for 
the defendant a just and legal objection. 2 
Tidd, Prac. 653; Aubeer v. Barker, 1 WUs. 
149; BlackweU v. Patton, 7 Granch [11 U. SJ 
471; The Edward, 1 Wheat [14 U. S.] 264; 
Smith V. Barker [Case No. 13,013]. 

HOPKINSON, Disti-ict Judge. This suit 
was brought eighteen years after the bond 
was executed, and fourteen years after the 
surety's liability by reason of the default of 
the principal. It is a suit on a sealed instru- 
ment, which is described by the plauitiff in 
his declaration, and which the defendant in 
his plea bas alleged not to be his deed. A 
bond is now offered in evidence, which is not 
the bond so described, nor that which the de- 
fendant has denied to be bis; it is a joint 
bond given by himself and another person, 
while the former is expressly stated in the 
dedaration to be a joint and several bond of 
the defendant, and it is not alleged that any 
ocher person is joined with him. It is no 
doubt true that amendments may be made, 
not only in form but even in substance. But 
sm-ely the com-t is not to be put to sea; nor 
is this privilege to be so construed as to in- 
troduce 5uddenly, and on the trial, new par- 
ties and a new cause of action. My difS- 
culty is, that the proposed amendment would 
introduce an entirely new cause of action. 
The bond as set forth in the new count, now 
offered as an amendment, differs in the most 
essential particulars from that originally de- 
clared on, as it is described in the declaration. 
It is impossible for us to decide that they are 
the same instruments, merely from similarity 
in certain particulars. The same parties may, 
on the same day and ui the same penalty, 
have given a joint and several bond, as well 
as a joint bond. "What are pleadings? They 
are the manner and form in which a party is 
required to present his case to the court, and 
if he has made a mistake in this form, whicli 
is peculiarly nnda* the direction of the court, 
he may be allowed to amend it But here 
there is no error in the manner and form of 
stating the plaintiff's case, but in the case it- 
self. He has mistaken his cause of action. 
He has brought the defendant here to answer 
his complaint; he has formally stated andl 
declared what that complauit is; the defend- 
ant has put in his answer to it; and the par- 
ties appear, each to maintain his allegation. 



POSTjVIASTER (.Case No. 11,314) 

But now the plaiDtiff informs the court that 
he has no such complaint as he has averred; 
although he has another which he prays may 
he suhstituted for that which he cannot mam- 
tain. 

On the whole I am of opinion that the 
amendment ought not to be now made; and 
on the ground that it introduces a new cause 
of action. 

A nonsuit was entered, with the assent of the 
district attorney. 
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POSTMASTER GENERAL v. BOBBINS. 

[1 Ware (165) 163.] i 
District Court, D. Maine, Dec. Term, 1829. 

Descent akd Distkibution— Widow's Allowasce 
— Pkiokity op Debt Due United States, 
The act of congress of March 3, 1797 [1 Stat. 
512] giving to debts due to the United States a 
priority over all other debts, due from a de- 
ceased debtor, does not entitle them to receive 
their debt from the administrator prior to his 
payment of the allowance to the widow, made 
by the judge of probate under the state law reg- 
ulating the descent and distribution of intestate 
estates. 

At a former term of this court the plaintiff 
recovered judgment against Waterman Many, 
a deputy postmaster, on his official bond, for 
a balance due on his account with the gener- 
al post-office, of moneys received for postage; 
and this is a scire facias to revive the judg- 
ment and obtain execution against his admin- 
istrator. The defendant [Willard Robbins, 
administrator] has filed several pleas in an- 
swer, but the thnrd embraces the matter 
which is relied upon in the defence. This sets 
forth the statute of Maine relating to the 
settlement of intestate estates. By this stat- 
ute it is provided that if an estate is insol- 
vent the debts due for taxes, debts due to the 
state, and those due for the expenses of the 
last sickness and funeral of the deceased 
shall be first paid; and there is another pro- 
vision in the same act, that in all cases of in- 
testacy, whetlier the estate is solvent or in- 
solvent, the widow shall be allowed her wear- 
ing apparel, together with such further al- 
lowance of the personal estate of her husband 
as shall be decreed by the judge of probate, 
he having regard to her quality and degree, 
and the family under her care. The plea then 
alleges that the estate was represented as in- 
solvent, that commissioners were appointed 
according to law to receive and allow the 
claims of creditors, and that on their report 
the estate was decreed by the court to be in- 
solvent; that the judge allowed, by his de- 
cree, $150 to the widow, out of the pei-sonal 
estate of the deceased; that the administra- 
tor has settled his account in the probate of- 
fice, and there is a balance in his favor on the 
settlement of §13.49, and that he is allowed in 
his account §150, decreed to the widow by 

1 [Reported by Hon. Ashur Ware, District 
Judge.] 
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the judge of probate, ?10 for expenses of the 
last sickness and funeral charges and his 
charges of administration; that these char- 
ges, with the allowance to the widow, had 
exhausted the whole estate which had come 
into his hands as administrator, before the 
time of suing out the scire facias, and that he 
has no goods in his hands to be administered. 
To this plea there is a replication that, before 
any of these payments were made, the de- 
fendant had due notice of the demand of the 
plaintiffs, and of the priority of this demand 
against the estate of the deceased, by the 
laws of the United States. To this there is 
a rejoinder that the matter of the replication 
is insufficient to avoid the plea and sustain 
the action. 

Mr. Sheplej', Dist Atty., for plaintiff. 
0. S. Daveis, for defendant 

WARE, District Judge. The question which 
is presented by these pleadings and which 
has been argued at the bar, is, whether the 
debts due to the United States take preced- 
ence of the claims against the estate, which 
the plea admits to have been paid. The 
statute of Maine, relied upon in the plea, pro- 
vides that in all eases of insolvency, before 
any distribution shall be made of the effects 
of the deceased among the general creditors, 
"the debts due for taxes, debts due to the 
state, and for the last sickness and necessarj' 
funeral expenses of the deceased, shall be 
first paid." 1 Laws Me. c. 51, § 25. In an- 
other part of the same act (section 39) there 
is another provision that, "in the settlement 
of intestate estates, whether solvent or insol- 
vent, the widow shall be entitled to her wear- 
ing apparel, and such other and so much of 
the personal estate as the judge of probate 
shall determine to be necessary to her quality 
and degree, regard being had to the family 
under her care." If there be no widow, the 
judge of probate has the authority to make 
a similar allowance for the benefit of the 
children of the deceased, who are minors. 
The policy of the law, in these cases, places 
the claims .of humanity above the claims of 
justice, and will not permit a helpless family 
to be turned out of doors in a state of entu-e 
destitution, though the provision which is 
made for their necessities is made at the ex- 
pense of creditors. The amount to which 
this allowance may be raised, and the pro- 
portion which it may bear to the whole estate 
of the deceased is confided entirely to the 
discretion of the judge of probate, and this 
allowance when fixed by the decree of the 
court, is, like the widow's dower in the real 
estate of her husband, withdrawn from the 
estate, and is not considered as assets in the 
hands of the administrator for the payment 
of debts. The statute, with the proceedings 
under it in the court of probate, afford a com- 
plete protection to the administrator against 
this action, unless the operation of the statute 
is controlled and overruled by that of the 
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United States, relied upon in the replication. 
This act provides that "when the estate of 
any deceased debtor, in the hands of admin- 
istrators or executors, shall he insufficient to 
pav all the debts due from the deceased, the 
debts due to the United States shall be first 
paid." 2 Lavs [Bior. & D.] 368 [1 Stat. p. 512, 
c. 20]. The paramount authority of the laws 
of the United States will give to their debts 
a precedence before any debts privileged by 
the laws of the state. But the payments 
shown in the plea, with the exception of that 
for the expenses of the last sickness, can in 
no proper sense be called debts due from the 
deceased. The expenses of last sickness are 
named in the account in a general charge 
with the funeral expenses, so that it is impos- 
sible to separate them, and say what propor- 
tion of the whole was for one, and what for 
the other. So far as this item includes the 
expenses of the last sickness, it is clearly a 
debt due from the deceased, and must stand, 
in point of privilege, after that due to the 
United States. So far as it is composed of 
funeral charges, it is not a debt due from the 
deceased, but more properly a charge on the 
administrator. The statute of Maine does 
indeed seem to contemplate funeral expenses 
4is a debt due from the deceased, and assigns 
it a privilege in the same grade with taxes 
and debts due to the state. I do not mean 
to question the competency of the legislature 
*to assign to this claim against the estate of a 
deceased person any rank or privilege which 
may seem just; but it appears too clear to 
admit of controversy, that a man cannot con- 
tract a debt after he is dead. In the nature 
of things, funeral expenses are a chai-ge on 
the estate in the hands of the administrator, 
and stand in the same privilege with other 
■charges of administration. But this point 
does not necessarily arise in the present case, 
as it appears from the plea that the whole 
estate which has come into the hands of the 
administrator has been exhausted by the 
payment of the allowance decreed to the 
widow, and the orduaary charges of adminis- 
tration. 

The important point in the case is, whether 
the priority established by the laws of the 
United States attaches to the estate in the 
hands of the administrator, so that iiieir 
debt must be paid before the allowance, de- 
creed by the judge of probate, to the widow, 
the administrator having notice of their de- 
mand before the payment is made. This is 
maintained for the plaintiff, and denied for 
the defendant The suit is in. the name of 
the postmaster-general, but he sues merely 
as trustee for the United States. The debt 
is properly their debt, and the recoveiT would 
be exclusively for their benefit, and it was 
not disputed at the argument that this debt 
has all the privileges that it would have if 
the suit were in the name of the United 
States. In support of this claim, it is con- 
tended that the word "estate," in the statute, 
is intended to comprehend the whole property 
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of which the deceased debtor is possessed at 
the time of his death, and that the priority 
attaches to the whole. Several decisions 
have been made on the construction of the 
priority acts, but no one of them has present- 
ed these statutes in the precise aspect that 
is exhibited by this case. In every instance 
it has been a contest between the United 
States and another creditor. In these cases/ 
it has been decided that the priority giveiif 
by the law does not create a lien on the debt-! 
or's estate, but merely makes the debt of the 
United States a privileged debt agamst the 
general assets of the debtor hi the hands of 
his assignees or administrator, and rendering 
them personally liable, provided any other 
debt is paid before that due to the United 
States. U. S. v. Fisher, 2 Oranch [6 U. S.] 
358; U. S. T. Hooe, 3 Cmnch [7 U. S.] 73. 
If the statute does not create a lien, it would 
seem it will not remove or supersede an exist- 
ing lien, and this opinion is strongly intimat- 
ed in the last case (Conard v. Atlantic Ins. 
Co., 1 Pet. [26 U. S.] 386) in which these acts 
have been brought to the notice of the su- 
preme court. The case of Thelluson v. Smith, 
2 Wheat. [15 U. S.] 396, appears to favor a 
contrary doctrine, but in the case last cited 
this is said to have been determined on if* 
own particular circumstances. On this prin- 
ciple, the prior right of payment of the Unit- 
ed States would not overreach the widow's 
right of dower in the real estate of her hus- 
band. Indeed, this was not contended at 
the argument. If this be conceded, what 
good reason can be given for making a dis- 
tinction between her right of dower in the 
real estate of her husband, and her claim for 
an allowance out of his personal estate? If 
her lien for dower places her right, in point 
of privilege, before a debt of the United 
States, why should not her claim for an al- 
lowance? I can see no satisfactory reason 
on which a distinction can be supported. 
Her lien for dower, indeed, spreads itself over 
the whole real estate of the husband from the 
time of marriage, and the extent of the right 
is fixed and ascertained by the law. Her right 
in the personal estate attaches itself only to 
that of which he was possessed at the time 
of his death, and perhaps, under the just con- 
struction of the statute, subject to all liens 
subsisting at that time. It is also uncertain 
as to the amount, but is rendered certain by 
the decree of the judge of probate; and when 
it is ascertained, I can see no reason why her 
right in the personal estate is not as sacred, 
and as highly privileged by the law, as her 
right in the real estate. Both are equally 
withdrawn, by the state law, from the reach 
of creditors, and neither is considered as as- 
sets for the payment of debts. But however 
this may be, the case may well be decided on 
narrower grounds. The language of the act 
of the United States is, "when the estate of 
the deceased is insufficient to pay all the 
debts due from the deceased, the debt due to 
the United States shall be first paid," giving 
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a priority to tlie debt 'due to the United States 
over all other debts. It is cleai-, from this 
language, that the statute looks at no other 
charge on the estate of a deceased debtor than 
debts properly so called. The United States 
are satisfied in giving a priority to their claim 
on the estate over all other debts. The allow- 
ance to the widow is no more a debt of the 
husband than her right of dower. They are 
both of them charges on the estate, created 
by the law. They are not created, nor can 
they be defeated, by any act of his. The 
law of the United States does not, in its 
terms, give to debts due to them a priority 
over charges of this nature. Its words are 
satisfied by a narrower consti-uction, and to 
give to it this enlarged operation would be 
giving it an effect, by interpretation, beyond 
the strict and proper meaning of its terms. It 
would also be trenching on the settled and 
deliberate policy of the state legislation, 
which has ordained that a part of the proper- 
ty of a deceased insolvent debtor shall be 
subducted from his estate for the benefit of 
his wife and minor ehildi-en, before any part 
can be reached by creditors. On this con- 
struction of the statute, it becomes unneces- 
sai-y to give an opinion on another point 
which was raised and discussed at the argu- 
ment; that is, whether, as the state legisla- 
ture, under our constitution, has the exclu- 
sive power to regulate the descent and dis- 
tribution of estates, they have not also the 
paramount authority to determine what part 
of the estate of a deceased debtor shall be 
assets in the hands of his personal represent- 
ative, for the payment of debts. Plea in bar 
adjudged good. 
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POSTMASTER GENERAL v. USTIOK et al. 

[4 Wash. 0. 0. 347.] i 

Circuit Court, D. New Jersey. April Term, 
1825. 

Pleabisg— Demurrer to Plea CHARoiNa Fraud 
—Suit on Postmaster's Box d— Fail- 
ure TO Bring Suit. 

Action by the postmaster reneral against a 
deputy postmaster, and his sureties, on the bond 
^?^.^ltl^ ,^y t^^™- The sureties plead, that the 
plaintiff did not, as he was bound by law to do, 
cull upon the deputy to settle his accounts, or 
cause suits to be commenced against him for 
not so settling them, and paying the balance due 
by him; nor did he notify the sureties of the 
defaults of the deputy, but fraudulently, and in 
violation of his duty to the United States, and 
to the sureties, neglected to bring such suits, 
and to give such notice. The plaintiff demur- 
red generally. The demurrer to the plea admit- 
ting the fraud stated in it, the plaintiff cannot 
recover. 

[Cited in Sullivan v. Iron Silver Min. Co;, 109 
U. S. 555, 3 Sup. Ct. 343.] 



1 [Originally published from the MSS. of Hon. 
ISushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Petei-s, Jr., Esq.] 
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This was an action of debt brought in the 
district court, in the name of the postmaster 
general of the United States, upon a bond 
given to the postmaster general by the de- 
fendants [Ustick, Potts and Allen], with con- 
dition that the defendant Ustick, who had 
been appointed postmaster at Burlington, 
should- well and truly execute the duties of 
the said office; and once in three months, 
and oftener if required, render ^accounts of 
his receipts and expenditures, as postmaster, 
to the general post office, in the manner pre- 
scribed by the postmaster general; and 
should pay all the moneys that should come 
to his hands for postages to the postmaster 
general, deducting his legal commissions. 
The breach is, that, at divers days and 
times, after the date of the said bond, there 
came to the hands of Ustick. for postages, 
over and above his legal commissions, large 
sums of money, viz. the sum of 51,800, which 
sum he had neglected and refused to pay to 
the postmaster general, and still neglects and 
refuses, &c. Whereby, &c. Judgment by de- 
fault was entered against the defendant Us- 
tick, and several pleas were filed by the oth- 
er defendants, his sureties, one only of 
which, in bar of the action, need be stated. 
After setting forth the provisions of the 
twenty-ninth section of the post office law 
of the 30th of April, 1810 [2 Stat. 592], the 
plea avers that Ustick did not render his ac-, 
counts, and pay over to the postmaster gen- 
eral, the balance due by him at the end of 
every three months immediately following 
the date of the said bond, during his con- 
tinuance in office, but wholly neglected to 
render such accounts, and to pay over such 
balances; nor did the postmaster general, 
within six months after the end of every 
three months, cause a suit to be commenced 
against said Ustick and the said defendants 
his sureties, for the balances due at the end 
of the said several periods of three months, 
nor did he give notice of such defaults of 
the said Ustick to the defendants, or either 
of them; but fraudulently, unlawfully and 
negligently, and in violation of his duty to 
the United States and to the defendants, 
neglected to cause such suits to be brought 
within the times aforesaid, or at any times, 
and to give such notice to the defendants of 
the defaults of Ustick. The plea further 
avers, that Ustick was able to pay the said 
balances at the times they became due, if he 
had been sued for the same according to 
law, but that at the time of bringing of this 
suit, he was- and still is, wholly insolvent; 
by reason of all which the defendants allege 
that the postmaster general is charged witli 
and liable for the said arrears, and not the 
defendants; who by the said fraudulent and 
negligent acts aforesaid, of the said post- 
master general, are in law ctonerated and 
discharged from any liability to the plaintiff. 
To this plea a general demurrer was put in, 
and judgment thereon was rendered for the 
plaintife in the district court, from which 
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the cause came into this court by writ of 
error. 

Mr. M'llvaine, for plaintiff. 

air. Coxe, for defendant. 

"WASHINGTON, Circuit Justice. Whether 
the mere negligence of the postmaster gen- 
eral to comply with the duties so explicitly 
imposed upon him, of calling his deputies to 
account, and commencing suits against them, 
at the periods required by that law, or at 
other reasonable periods, is sufficient to dis- 
charge the sureties for such deputies, is a 
question of great difficulty and of vast mag- 
nitude, as well to the United States, as to 
the individual sureties for those deputies. 
It is one which I think need not be decided 
in this case; and I feel no disposition to 
give an opinion upon it until it does become 
necessary. The above plea, however, goes 
farther than alleging negligence and breach 
of official duty by the postmaster general. 
It not only avers his neglect to commence 
suits against TJstiek for his alleged defaults, 
and to give notice of such defaults to the 
sureties, but that these omissions were prac- 
tised fraudulently. This allegation being ad- 
mitted by the demurrer, we are brought to 
the question, whether the omissions of the 
postmaster general stated in this plea, having 
proceeded from fraudulent motives, tending 
to the injury of the sureties, they are not 
discharged? I am of opinion they are. The 
plea in this case places the defence upon the 
broad ground of actual as well as of con- 
structive fraud, and if issue had been taken 
on the plea, and the defendant had proved 
actual fraud, as for instance, declarations by 
the postmaster general to the sureties, tend- 
ing to mislead them respecting the defaults 
of the principal, or an industrious conceal- 
ment from the sureties, of the delinquencies 
of their principal, by reason of which they 
were prevented from averting the evil, or of 
saving themselves, there can be no doubt, I 
think, that the plaintiff could not have claim- 
ed a judgment in his favour against them, 
but would be estopped by his own fraudulent 
conduct. But the demurrer admits the fraud 
as broadly as the plea avers it, and I am 
therefore of opinion that the Judgment must 
be given for the defendant upon this plea. 



Case Ho. 11,316. 

POTE V. PHILIPS. 

[5 Oranch, C. C. 154.] i 

Circuit Court, District of Columbia- March 
Term, 1837- 

Pautneuseiip — Suit at Law betwee:t Pabtsers 
—ExPKEss Pkojiise to Pay Balance Due. 

1. If there has been no settlement of the part- 
nership aecounjrs, one partner cannot maintain 



1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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an action at law against the other for any mat- 
ter relating to their partnership afEairs. 

2. Although the partnership accounts may 
have been settled, and a balance acknowledged 
to be due by one partner to another, yet the 
creditor partner cannot maintain an action at 
law for that balance without proving an express 
promise, by the debtor partner, to pay it. 

Assumpsit, upon the common money counts. 

The plaintiff [WUIiam Pote, for the use of 
W. L. Brent] and defendant [William Philipsl 
had been partners in merchandise, and on the 
trial at March term, 1836, in order to prove a 
settlement of the partnership concerns, and an 
acknowledgment of a balance due by the de- 
fendant to the plaintiff, he offered the testi- 
mony of Wilson, who testified, that on. 

some day, the particular time or year, he could 
not recollect, the plaintiff and defendant met 
at the plaintiff's shop on Twelfth street west 
and Pennsylvania avenue, and the account 
books of the plaintiff and defendant were pro- 
duced. The plaintiff told the defendant that 
he, the defendant, owed him about $1,200. 
The defendant said that he did not owe him^ 
so much. The plaintiff then asked him how 
much he owed him; and the defendant said he 
owed him about §1,000, but he would never 
settle or pay a cent until the plaintiff pro- 
duced an account which he had rendered to- 
the defendant, and which the defendant false- 
ly said that the witness had stolen from him. 
The plaintiff and defendant had been in pai-t- 
nership under the firm of William Philips & Co. 
in a business of buying wood and other things 
in a shop and on a wharf near the Washing- 
ton bridge, the capital of which concern was 
furnished principally by the plaintiff. That the 
book produced by the defendant was a part- 
.nership book kept by the defendant at tlie 
shop and wharf. That the plaintiff's book was 
his individual book, kept by him in a different 
shop in which he carried on a sole business, in 
a different part of the city, and in which he 
had charged William Philips & Co. with ai'- 
tides of merchandise and cash. That the ob- 
ject of the meeting on the part of the plain- 
tiff, was a settlement of the partnership ac- 
count, and of his account against the defend- 
ant individually. Also the testimony of Rich- 
ard Wright, who testified that there had been 
an attempt to arbitrate the accounts; and that 
he had been requested by the plaintiff to act 
as his agent in stating and settling the ac- 
counts. That there had been several meetings 
between the plaintiff and defendant, at one 
of which the books of both parties were pro- 
duced, and this witness extracted from both, 
the items admitted by the parties, which were 
added up on both sides; and the balance in 
favor of the plaintiff was about $1,150. That 
in this account, thus stated, he charged the de- 
fendant with all the items charged by the 
plaintiff,, as well against the defendant per- 
sonally, as against the firm, of William Philips- 
& Co. 

Before CRANCH, Chief Judge, THRUS- 
TON, Circuit Judge, and MORSELL, Circuit 
Judge. 
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THE COURT, at the prayer of the defend- 
ant's counsel, instnicted the jury that if they 
should be satisfied, by the evidence, that there 
had been no settlement of the partnership ac- 
counts, and that the plaintiff's daim is upon 
matters relating to their partnership affairs, 
the plaintifE cannot recover in this action at 
law- 

Whereupon, Mr. Brent, for the plaintiff, 
prayed the court to instruct the juiy that if the 
defendant acknowledged that he was indebted 
to the plaintiff, upon settlement, in the sum of 
§1,000, the plaintiff could recover, notwith- 
standing the daim arose upon their partner- 
ship concerns. And he cited Fromont v. Coup- 
land, 2 Bing. 170; Robson v. Curtis, 1 Starkie, 
78, 2 Serg. & R. 304; Clark v. Glennle, 3 
Starkie, 10; Rackstraw v. Imba-, 1 Holt, N. 
P. 368; Musier v. Trumpbour, 5 Wend. 275: 
Colly. Partn. 153; Lamalere y. Gaze [Case 
No. 8.003]. 

Mr. Z. C. Lee and Mr. Hellen, for defend- 
ant, contra, contended that thei'e was no evi- 
dence of a settlement of the partnership ac- 
counts, and that if there were, a settlement 
a.lone, and a balance acknowledged, are not 
sufficient to support an action at law, without 
an express promise to pay. Foster v. Allan- 
son, 2 Term R. 483; Fromont v. Coupland, 2 
Bing, 170; Gow, Partn. 87. 

THE COURT, being divided (THRUSTOX, 
Circuit Judge, not having heard the evidence, 
did not give any opinion), did not give the in- 
struction prayed by Mr. Brent 

MORSELL, Circuit Judge, because he 
thought there was no evidence tending to prove 
a settlement; and because a settlement and 
balance struck and acknowledged by the par- 
ties, will not support an action at law with-, 
out an express promise to pay. 

CRANOH, Chief Judge, thought there was 
some evidence tending to prove a settlement, 
namely, his acknowledgment that he owed, or 
would owe the plaintiff ?1,000 upon the part- 
nership concerns; the meeting being settled 
for a settlement, and having the whole ac- 
coimts open before them, and the account and 
balance being stated by the witness in the 
presence and hearing of the defendant, and not 
objected to; and that these circumstances 
should be left to the jury. He was also of 
opinion, that if there was a settlement of the 
whole partnership accounts, and a balance 
struck and admitted by the parties, an express 
promise to pay, is not necessary to support an 
action by the creditor paitner. He obsei'ved, 
that all the cases, in which it is said that an 
express promise is necessary, depend upon 
the case of Foster v. Allanson, 2 Term R. 483, 
in which the only question was, whether the 
plaintiff ougbt not to have brought his action 
of covenant upon the sealed articles of partner- 
ship, by which each partner bound himself to 
pay any balance which should appear against 
him upon the final settlement of the accounts, | 



and not an action of asstunpsit; because cove- 
nant is a higher action than assumpsit; and 
the rule of law is, that a man shall not main- 
tain the inferior, when he has a right to a 
superior action. But the court decided, that 
although the plaintiff might have had an ac- 
tion of covenant on the articles, yet, as the 
acknowledgment of the balance of the pait- 
nership accounts was a good consideration for 
a promise, and as, in that case, there was an 
express promise to pay, the action of assump- 
sit was maintainable. Neither in that case, 
nor in that case referred to in the note to that 
case, is it decided that an express promise was 
necessaiy in any case where the plaintiff is 
not entitled to a higher action. The reason 
why one partner cannot sue another at law is, 
that nothing is due from one to the other on 
account of the partnership transactions, tmtii 
the final settlement of the partnership accounts 
which can be compelled only in chancery. But 
when the paitnership is dissolved, and the ac- 
counts are finally settled, and the balance 
strudc and admitted, the reason ceases, and 
the parties stand in the same relation to each 
other, as ordinary debtors and creditors; and 
there is as much reason why the law should 
imply an assumpsit upon the acknowledgment 
of the balance due, in one case, as in the other. 

The jury found a verdict for the plaintiffs; 
and the court granted a new trial, whtch came 
on at March term, 1837, when Mr. HeUen, for 
the defendants, prayed the court to iusti-uct the 
jury, in effect, that there was no evidence of 
a final settlement of the partnership accounts, 
and that if there were, the defendant is not 
liable at law, unless upon his express promise 
to pay the balance. 

THE COURT (ORANCH, Chief Judge, con- 
tra,) stopped Mr. Hellen, who cited 9 Serg. & 
R. 241, and who was about to argue in sup- 
port of his prayer; and requested to hear the 
other side. 

Mr. Brent, for plaintiff, cited Clark v. Glen- 
nle, 3 Starkie, 10; Raeksti-aw v. Imber, 1 
Holt, N. P. 368; Robson v. Curtis, 1 Starkie, 
78; Musier v. Trumpbour, 5 Wend. 275; Davis 
V. Barney, 2 Gill & J, 404; Starkie, Ev. pt, 4. 
p. 434; Bank of U. S. v. Smith, 11 Wheat. 
[24 U. S.] 172; 4 Wheeler, Dig. 342. 

THE COURT (ORANCH, Chief Judge, con- 
tra,) gave the mstruction as pi-ayed by Mr. 
Hellen. 

Verdict for the plaintiff, $950, with interest 
fi'om 11th August, 1833. 



POTOMAC, The (BAKER v.). See Case No. 
778. 

POTOMAC, The (BEDELL v.). See Case No. 
1,215. 

POTOMAC, The (CANNON v.). See Case No. 
2,386. 

POTOMAC BUILDING ASS'N (JOHNSON 
v.). See Case No. 7,400. 
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Case Wo. 11,317. 

POTOMAC CO. T. GILMAN. 

[2 Cranch. 0. C. 243.] i 

Circuit Court, District of Columbia. May Term, 
1821. 

SEcyjUTT FOB Costs — Resident Officer of 
FOKEiox Corporation. 

A corporation aggregate, whose president and 
treasurer reside in tliis district, cannot be com- 
pelled to give security for costs, as being non- 
resident plaintiffs. 

The defendant [B. Oilman] had obtained a 
rule on the plaintiffs to give security for 
costs under the act of Virginia of the 19th 
of December, 1792 (section 23). The clerk 
■ objected to swearing the jury until security 
should be given. 

THE COURT, without argument, decided 
(nem. con.) that the rule could not be laid 
in such a case. The president and treasu- 
rer of the company reside in this district, 
and the company may be sued here. 
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POTOMAC GO. T. UNION BANK. 

[3 Cranch, C. C. 101.] i 

Circuit Court, District of Columbia. May, 1827. 

Interest— Recovery after Payment of 
Principal. 

After the plaintiff has received the principal 
debt, he cannot recover the interest in an action 
for principal and interest. 

Assumpsit for money had and received. 
The defendants had refused to pay money 
deposited by the plaintiffs, -whereby the de- 
fendants had incurred the penalty of twelve 
per cent, interest for 106 days, at the end of 
which period they paid the actual sum de- 
posited with simple interest at six per cent. 
The balance claimed was $210.49. But be- 
fore the defendants paid the deposit, the 
plaintiffs brought suit for the whole deposit, 
with twelve per cent interest. The defend- 
ants refused to pay the twelve per cent, but 
paid the principal, which the plaintifEs re- 
ceived. 

R. S. Coxe, for defendants, cited Tillotson 
V. Preston, 3 Johns, 229, and prayed the court 
to instruct the juiT that if they should be 
satisfied, by the evidence, that the payment 
was made by the defendants, as and for the 
principal, the plaintiffs cannot recover the 
interest in this form of action. 

Mr. Jones, and Mr. Key, for plaintiffs, ad- 
mitted this to be the rule of law, and THE 
COURT gave no opinion. 

By the act of congress of March 2, 1821 (3 
Stat. 618), "To extend the charters of certain 
banks in the District of Columbia," if the 
bank refuses to pay a deposit, on demand, 

1 [Reported by Hon. "William Cranch, Chief 
Judge.] 
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the depositor is "entitled to receive and re- 
cover interest on the same at the rate of 
twelve per cent, per ajinum." 



POTOMSKA MILLS CORP. (DRAPER v.). 

See Case No. 4.072. 

POTOWJIAOK CO. (BROOKE v.). See Case 
No. 1.935. 



Case Wo. 11,319. 

POTT et al. v. ARTHUR. 

as Blatchf. 314.] i 

Ckcuit Court, S. D. New Yorli. Oct. 24, 1878, 

SmT TO Recover Back Customs Duties— Bill op 
Particulars— Amendment, 

Under section 3012 of the Revised Statutes of 
the United States, construed in connection with 
section 954, this court has power, m a suit for 
the recovery of duties alleged to have been er- 
roneously or illegally exacted by a collector of 
customs, to allow a bill of particulars to be 
served after the expiration of thirty days after 
notice of the appearance of the defendant, and 
to allow a defective bill of particulars to be 
amended. 
[Cited in Dieekerhoffi v. Robertson, 29 Fed. 
7«1; Rickard v. Barney, 32 Fed. 582; Oast- 
ner v. Magone, Id. 579; Sherman v. Hed- 
den. Id. 757.] 

[This was an action by James Potts and 
others against Chester A. Arthur? collector 
o2 the port of New York, to recover back 
duties paid on cei-tain books.] 

Hartley &. Coleman, for plaintiffs. 

J. Dana Jones, Asst Dist Atty., for defend- 
ant 

BLATCHFORD, Circuit Jndge. I think 
that section 3012 of the Revised Statutes 
must be construed in connection with section 
954, and that it is directory merely. Where 
jurisdiction of a cause is acquired by a court, 
whether one of general jurisdiction or one 
proceeding nnder a special statute, the well 
settled rule is, that the time fixed by statute 
for the performance of intermediate steps is 
to be regarded as directory merely, and that 
an omission to perform one or more of them 
in time will not render the whole proceeding 
abortive. In re Empire City Bank, 18 N. 
Y, 199, 220; People v. Cook, 8 N. Y. 67, 92; 
Dwar. St (Am. Ed. 1871) p. 222, note 29. 
and cases there collected. The court has 
the same power, notwithstanding the pro- 
visions of section 3012. in a suit for the re- 
covery of duties alleged to have been errone- 
ously or illegally exacted by a collector of 
customs, that it has in any other suit, to 
allow a bill of particulars of the plaintiff's 
demand to be served after the e-^piration of 
thirty days after notice of the appearance of 
the defendant, and to allow a defective bill 
of particulars 'to be amended. The question 
in each case presented is, whether proper 

1 [Reported by Hon. Samuel Blatchford. Cir- 
cuit Judge, and here reprinted by permission.] 
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gi'ound is shown for the exercise of the dis- 
cretion of the court. 

In the present case, the bill of particulars 
of June 3d, 1875, seems to contain all the 
particulars required by section 3012, except 
the dates of the invoices. It was received 
and retained by the defendant's attorney with- 
out any notice that it would not be accept- 
ed as sufficient, or because sei-ved too late, 
and the defendant's attorney subsequently 
treated the action as one to be tried, and 
one in which the proper bill of particulars 
had been sei-ved in time, by serving- a notice 
of trial. The defendant's motion to enter 
judgment of non pros, against the plain- 
tiffs is denied, with leave to the plaintiffs to 
serve an amended bill of particulars, con- 
taining the dates of the invoices, if desired. 

[In this case there was a judgment in favor 
of the defendant, which was affirmed by the 
supreme court in error. 104 U. S. 735.] 



POTT {YOUNG- v.). See Case No. 18,172. 
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In re POTTEIGER. 

. [5 Reporter, 137.] i 

Circuit Court, E. D. Pennsylvania. 
1S6S. 



Jan. 4, 



Discharge — Lose Delay in Application. 

Where a bankrupt neglects for an unreason- 
ably long time to apply for his discharge, the 
eircumsmnce that the assignee has not filed a 
return of no assets will not cure the laches, 
where no active step has been taken in the bank- 
ruptcy proceedings for a long time. 

[Appeal from the district court of the Unit- 
ed States for the Eastern district of Penn- 
sylvania.] 

Potteiger was adjudged a bankrupt on 
creditors' petition, and in default of appear- 
ance, February 17, 1868. No assets came to 
the hands of the assignee, and he so returned 
after the filing of the present petition. On 
February 12, 1877, the bankrupt petitioned 
for his discharge, and the register reported 
that the grounds stated in the petition for 
the adjudication were untrue, and recom- 
mended the discharge. The district court re- 
fused the discharge on the ground of laches. 
[Case unreported.] 

G. T. Bispham, for bankrupt, appellant. 
The time, within which application for dis- 
charge may be made is regulated by Rev. St. 
§ 5108, as amended by Act July 26, 1876 [19 
Stat. 102], "Final disposition of the cause" 
means, where there are assets, after final set- 
tlement; where there are pone, after the as- 
signee's return to that effect. Under section 
5092, if the assignee neglect to call a meeting 
at the end of the three months any creditor 

1 [Reprinted by permission.] 



may apply. In re Litchfield [Case No. 8,- 
398]. Therefore the creditor can always 
bring about a settlement in a reasonable 
time, and the bankrupt cannot injure him by 
delay. 

Before McKENNAN, Circuit Judge, and 
CADWALADER, Distiict Judge. 

THE COURT held that the application was 
made too late; that it was within the power 
of the bankrupt to have had a return of no 
assets made at any time by the assignee; 
and therefore, the proceedings having long 
since come to a practical end, he could not 
claim that they were pending until the 
formal return by the assignee. Judgment af- 
firmed. 
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Case ITo. 11,321. 

POTTER et ah v. BRAUNSDORP et al. 

[7 Blatchf. 97.] i 

Circuit Court, S. D. New York. Dec. 30, 1869. 

Patents— Cox STiiUCTios — Sewing Machines — In- 
fringement — Reissce to Assignee — Ex- 
tension TO Patentee. 

1. The great feature of the invention of Johi^ 
Baehelder, embodied in the reissued patent 
granted to him^ December 12th, 1865, for an 
"improvement m sewing machines," was the 
production of a sewing machine in which the 
cloth to be sewn is supported horizontally and is 
fed through the machine perpetually. 

2. The sewing machine called the Aetna ma- 
chine infringes the first, second, third, fourth, 
fifth, sixth, and eleventh claims of that patent, 
and those claims are not invahd for want of 
novelty. 

3. The original patent was granted to Baehel- 
der May 8th, 1849. It was reissued to his as- 
signee November 2d, 1858, the specification of 
such reissue being signed by the assignee and 
not by Baehelder. Such reissue was not as- 
signed to Baehelder. The original patent was, 
on his application, extended to him by the com- 
missioner of patents, the certificate of extension 
being made on a copy of such original, because 
of the loss of such original, and not on the origi- 
nal itself or on such reissue: Sdd, that such 
extension was valid. The case of Potter v. Hol- 
land [Case No. 11,329], cited and applied. 

[Cited in Baehelder v. Moulton, Case No. 706: 
Potter V, Stewart, 7 Fed. 215.] 

[This was a bill in equity by Orlando B. 
Potter and others against Julius E. Brauns- 
dorf and Henry Weil.] 

This was a final hearing, on pleadings and 
proofs, of a suit in equity for a perpetual in- 
junction and an account of profits, founded 
on the alleged infringement of letters patent 
reissued to John Baehelder December 12th, 
1865 [No. 2,135], for an "improvement in sew- 
ing machines." The original letters patent 
were granted to Baehelder, as inventor. May 
8th, 1849 [No. 6,439], for fourteen yeai-?. 
Isaac M. Singer and Edward Clark having 



1 [Reported by Hon. Samuel Blatehford, Dis- 
trict Judge, and here reprinted by pei-mission.] 
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become assignees of the patent, it Tvas reis- 
sued to them, as such assignees, November 
2d, 1858, the specification of such reissue be- 
ing signed by Singer and Clark and not by 
Baehelder. On the application of Bachelder, 
made after such assignment and reissue, the 
original patent granted to him was extended 
for seven years from aiay 8th, 1863, by the 
commissioner of patents. The original pat- 
ent, so extended, was reissued to Bachelder 
September 22d, 1863, and was again reissued 
to him, as before stated, December 12th, 
1865 [No. 1,543]. 

Edwin W. Stoughton and aeorge GifEord, 
for plaintiffs. 

A. 0. Washburn and Charles A. Durgin, 
for defendants. 

BLATOHFORD, District Judge. The spec- 
ification of the reissued patent on which 
this suit is brought states: "In sewing ma- 
chines operated with an eye-pointed -aeedle 
and sewing with a continuous thread or 
threads, known to me prior to my invention, 
important defects existed, which opei-ated as 
serious limitations to their usefulness and 
prevented their adoption to the extent their 
other merits demanded. In such prior ma- 
chines, the material to be sewed was hela 
vertically, by suspending it from points pro- 
jecting from a plate technically called a 
bastev plate, or in clamps, the body of the 
material hanging below and from such plate 
or clamps, and being moved through the ma- 
cliine, or fed to the sewing mechanism, while 
hanging in such vertical position. This meth- 
od of holding and feeding the material re- 
quired that it should be placed upon the 
points of the baster plate, or within the jaws 
of the clamps, by an opemtor, who, while 
using his hands for this purpose, could not 
at the same time properly attend to the sew- 
ing. It also threw the whole weight of the 
material upon that part of it which was held 
upon the points or in the clamps. More- 
over, it was not well adapted for crooked or 
irregularly cur red se^ms, and did not allow" 
the operator conveniently to examine or in- 
spect the stitches while the seam was being 
made, nor did it leave the material free to 
be directed by the operator conveniently dur- 
ing its passage to the needle, while the ma- 
chine was in operation, but was applicable 
only to such seams and parts of garments 
iis could be thus adjusted upon and suspend- 
ed from the baster plate, or in clamps, and 
required so much time and labor in adjust- 
ing even such seams to the plate or clamps, 
that it was of limited utility in the branches 
of manufacture to which the sewing ma- 
chine was otherwise applicable, or for do- 
mestic use. The object of my invention is, 
to hold and feed the material past the needle, 
horizontally instead of vertically, in such 
manner that the operator is not required to 
use his hands to hold the material vertically 
.and apply it to the points or jaws of the 
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feed, and, consequently, that he may inspect, 
guide, and give direction to the seam, during 
the continuous action of the machine. My 
invention is to be found, therefore, in the 
combination of mechanisms for supporting 
the cloth, holding it, and moving it past tne 
needle with a regular intermittent action, 
with each other, and with the sewing mech- 
anism and other essential parts of the 
sewing machine. The leading members of 
these combinations are: First. A device 
which advances the material regularly and 
horizontally, by an intermittent motion, over 
and upon tlie horizontally holding surface 
through which the needle acts, and over and 
upon the supporting bed by which the ma- 
terial is supported, and delivers it automati- 
cally, without requiring the sewing to be 
stopped for the purpose of attaching fresh 
portions of the material to the feeding in- 
strument This advancing device is herein- 
after termed a 'perpetual feed.' Second, A 
holding surface, upon which the material im- 
mediately about the needle rests, and is 
borne up horizontally under the thrust of the 
needle. Third. A receiving plate, so arranged 
with reference to the feed, as to receive and 
support the material in its passage from the 
feed. Fourth. A yielding pressure holder, 
which rests upon the upper surface of the 
material, near the needle, and adapts itself 
to the varieties in the thickness of the mate- 
rial, and holds it to the supporting bed. 
Fifth. A supporting bed, provided with a 
throat for the passage of the needle. This 
supporting bed includes, as one of its parts, 
what is elsewhere termed, in this specifica- 
tion, the 'holding surface,' and the term 'sup- 
porting bed' is to be so understood wherever 
it is hereinafter used. Upon this bed the 
material to be sewed rests, and is supported 
against the force of gravity, the horizontal- 
ity of this bed enabling it to support the ma- 
terial while it is in the machine. For great- 
er clearness and certainty, I will here state 
the functions and mode of operation of each 
of these parts. The device termed the 'per- 
petual feed* takes hold of and moves forward 
the material horizontally and regularly, by 
an intermittent motion, upon and over the 
horizontally holding surface through which 
the needle acts, and upon the horizontally 
supporting bed upon which the material 
rests, and under the yielding pressure holder, 
and delivers it upon the receiving plate, 
which is placed behind the feed to receive it, 
taking hold of a fresh portion of the mate- 
rial, and delivering an equal portion, at each 
stitch. This feed thus takes hold of the ma- 
terial, moves it forward upon the horizontal 
supporting bed over the horizontally holding 
surface, and delivers it perpetually upon the 
receiving plate, so that any length of seam 
desired may be fed through and delivered 
during the continuous action of the machine. 
Although I have used an endless apron, fur- 
nished with points, as my perpetual feed, I 
! do not intend to limit myself to the use of 
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such an apron, as a revolving circular table 
or a cylinder may be substituted therefor, the 
points being inserted in, or made to project 
from, the curved surface of either of them. 
The horizontally holding surface upon -which 
the material immediately about the needle is 
supported, is so constructed and arranged 
with reference to the feed and needle, that it 
performs the office of supporting, horizontal- 
ly, each portion of the material successively, 
in the line of the seam, against the thrust of 
the needle, firmly, in its normal, and undis- 
torted condition, so that the stitches, when 
set, shall be regular and uniform. Each por- 
tion of the material in which stitches are to 
be set throughout the line of the seam, is 
moved by the" feed, stitch by stitch, horizon- 
tally, under the needle, and over and upon 
this horizontally holding surface, where it is 
held during the passage of the needle, or 
while the stitch is being made. The receiv- 
ing plate is so constructed and arranged, 
with reference to the feed, that it performs 
the office of receiving the material from the 
feeding instniment, and supporting it in its 
passage from the machine, thus insuring the 
free delivery and passage of the material 
from the machine, during its operation in 
sewing a seam, without entanglement with 
other members of the machine. The form 
and size of this receiving plate are mere 
matters of expediency, so long as it retains 
and performs its functions, as herein de- 
scribed. The supporting bed holds up the 
material by simply suppoiting it against the 
force of gravity, without requiring the at- 
tachment of the material to it. and, at the 
same time, by its throat, pei-mits the needle 
to pierce it, and proti-ude the loop of needle- 
thread through it. It so holds it up wliile 
the feed is moving it forward, and the needle 
is piercing it, the material resting upon the 
bed while under the action of the needle. 
The yielding pressure holder rests upon the 
upper surface of the material, near the 
needle, and holds it, by a yielding pr^sure, 
to the supporting bed upon which it rests. 
This holder is so hung or mounted, that it 
may be readily raised by the opemtor, to 
place the material in, or remove it from, the 
machine, and it will rise and descend during 
the operation of the machine, and accommo- 
date itself to the varying thicknesses and in- 
equalities of the material or garment being 
sewed, while it maintains a constant pres- 
sure upon the material throughout the whole 
length of the seam. The combination of 
these supporting, holding and feeding mech- 
anisms I believe to be new. It holds and 
feeds the material upon a supporting bed or 
surface, on which it rests of its own grav- 
ity, under convenient inspection, direction, 
and control of the operator, and thus saves 
the time and labor heretofore required in 
supporting or hanging up the material upon 
the points of a baster plate or in clamps. It 
also so holds and feeds the -material, that 
seams of indefinite length may be made, and 



piece after piece be sewed during the con- 
tinuous action of the machine, and thus 
saves the time and trouble heretofore re- 
quired to attach the material by hand to the 
feed before it was sewed, and to detach it 
therefrom by hand after it was sewed. The 
sewing mechanism with which I have com- 
bined my improvements in my machine here- 
in represented, is the same employed in the 
machine said to have been invented by 
Charles Morey and Joseph B. Johnson. It 
is one of the well-known sewing mechanisms 
to which my improvements are applicable, 
or with which they may be used. The mech- 
anism by which the stitches are made, 
forms, of itself, no part of my invention, and 
any other sewing mechanism can be em- 
ployed instead of the one employed by me, 
which parties employing my invention may 
prefer, so long as said sewing mechanism 
makes the stitches in proper time and order, 
in combination with my improvements. The 
reciprocating eye-pointed needle employed by 
me is well known in its functions and mode 
of operation, which are essentially the same 
in my machine as in other sewing machines. 
I have represented, in the drawings, other 
parts which are found in previous sewing 
machines, but to these I make no claim." 

In the machine, as described in the spec- 
ification, the holding surface is pierced witli 
a throaty to permit the needle to pass down- 
ward. The throat is slightly larger than 
the needle, so that the latter can carry the 
thread freely through it, but it is too small 
to permit the passage of the material. The 
needle moves in a vertical plane, and de- 
scends, at each stitch, from above the hold- 
ing surface, carrying, in its eye, a loop of 
thread through the material, and through 
the throat provided in the holding surface, 
and below such holding surface. This nee- 
dle is attached to a needle-carrier, which has 
a reciprocating movement imparted to it. 
The perpetual feed consists of a belt of 
leather, supported by and running around 
three or any other suitable number of cylin- 
ders, and having a series of points fixed in 
and projecting from its upper surface, near 
the needle, at such distances apart as occa- 
sion may require. This belt moves intermit- 
tently, after each withdrawal of the needle, 
through just the distance necessai-y to space 
the next stitch. The yielding pressure holder 
lies upon the surface of this feed or belt. It 
Is a heavy roller, free to revolve, and so hung 
by links, that it will approach to and recede 
from the belt, so as to accommodate itself 
to the varying thicknesses of the material, 
and maintain a constant pressure thereon 
throughout the whole length of the seam. 
The receiving plate is of such width and 
size as occasion may require. One end of it 
is brought in close contacf^with the surface 
of the feed, in such manner as to cause the 
material, when it is carried to it by the 
feed, to be delivered upon and over said 
plate, and from the points and feed. The 
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upper surface of the belt, the holding sur- 
face and the receivjng plate, constitute to- 
gether a supporting bed, which supports the 
material horizontally in the machine against 
the force of gravity, while permitting the 
passage of the needle through it; and upon 
this bed the material rests while the needle 
is acting upon it, while passing through the 
machine, and while being deliyered there- 
from. CJonneeted with the specification are 
five figures of drawings representing, sever- 
ally, different views of the machine— a top 
view; a front elevation; a vertical, central 
and horizontal section; a transverse vertical 
section, taken through the middle of the 
continuous feeding belt; and another verti- 
cal and transvei-se section. Appropriate ma- 
chinery is described for imparting a recip- 
rocating movement to the needle-carrier, and 
for moving the feeding belt intermittently, 
and the other parts of the machine and their 
action are appropriately described. In the 
operation of the machine, the material or 
garment is laid upon the perpetual feed belt 
and the holding surface, the portion where 
the stitch is being made resting smoothly 
upon the horizontally holding surface, over 
the throat for the passage of the needle, the 
portion beyond where the stitch is being 
made, if any, being upon the belt past the 
needle, and upon or towards the receiving 
plate, and the remainder lying in front of 
the needle upon the belt The yielding pres- 
sure holder or roller is permitted to bear 
upon the material or garment, holding it 
down to the feed and upon the supporting 
bed. The hands of the operator rest upon 
the material or garment before the needle, 
directing it in its passage to the needle. 
The feed moves the material or garment in 
the line of the seam regularly and intermit- 
tently, stitch by stitch, horizontally, over 
and upon the holding surface and support- 
ing bed, and delivers it to or upon the re- 
ceiving and supporting plate, taking hold of 
a fresh portion, and feeding and delivering 
an equal portion, at each stitch, automati- 
cally. The holding surface holds or bears 
up each successive portion of the material, 
throughout the length of the seam, firmly, 
in its normal or undisturbed condition, 
against the thrust of the needle, as the 
same is moved over it by the feed. The re- 
ceiving plate receives the material from the 
feed, and supports it when discharged, pre- 
venting it from being entangled in the ma- 
chine, and ensuring its free delivery during 
the operation of the machine, as fast as sew- 
ed. The yielding pressure holder bears up- 
on the upper surface of the material near 
the needle, and maintains a constant yield- 
ing pressure thereon, throughout the whole 
length of the seam, holding it to the bed 
on which it rests and to the feed, and rising 
and descending to accommodate itself to all 
the cress seams, inequalities, and varying 
thicknesses of the material. The material 
rests, during its entire passage through the 



machine and delivery therefrom, of its own 
weight, upon a supporting bed, as cloth rests 
upon a table, under the control and conveni- 
ent inspection of the operator. Seams of 
indefinite length, or piece after piece, can be 
fed through, sewed, and discharged perpet- 
ually, during the continuous, uninterrupted, 
progressive action of the machine. 

As shown by the evidence, the great fea- 
ture of the invention of Bachelder, was the 
production of a sewing machine in which 
the cloth to be sewn is supported horizontal- 
ly, and is fed through the machine perpetu- 
ally. His machine was the first sewing ma- 
chine in which the cloth was supported hori- 
zontally and advanced by an automatic feed 
of any kind. It is scarcely possible to esti- 
mate sufficiently the importance of such an 
invention, in the art of sewing by machinery. 

The reissued patent sued on contains four- 
teen claims. The bill alleges that the first, 
second, third, fourth, fifth, sixth, and elev- 
enth claims are infringed by the defendants. 
Those claims are to the following several 
combinations: (1) "In combination, the sup- 
porting bed which supports the material 
horizontally in the machine, and is provided 
with a throat for the passage of the needle, 
and the constant yielding pressure holder, 
each having the functions and mode of op- 
eration hereinbefore specified." (2) "In com- 
bination, the supporting bed, the constant 
yielding pressure holder, and the reciprocat- 
ing eye-pointed needle, each having the func- 
tions and mode of operation hereinbefore 
specified." (3) "In combination, the support- 
ing bed, the constant yielding pressure hold- 
er, and the reciprocating needle carrier, each 
having the functions and mode of operation 
hereinbefore specified." (4) "In combina- 
tion, the supporting bed, the yielding pressiure 
holder, the reciprocating eye-pointed needle, 
and the perpetual feed which moves the ma- 
terial horizontally under and past the nee- 
dle, while it is supported by the supporting 
bed, each having the functions and mode of 
operation hereinbefore specified." (3) "In 
combination, the suppox*ting bed, the yielding 
pressure holder, the reciprocating needle car- 
rier, and the perpetual feed, which moves 
the material horizontally upon and over tlie 
supporting bed, each having the functions 
and mode of operation hereinbefore speci- 
fied." (6) "In combination, the holding sur- 
face which supports the material immediately 
about the needle, horizontally, under the 
thrust of the needle, and the perpetual feed 
which moves the material horizontally, un- 
der and past the needle, upon and over such 
holding surface, each having the functions 
and mode of operation hereinbefore speci- 
fied." (11) "In combination, the horizontal- 
ly holding surface immediately about the 
needle, the perpetual feed, the yielding pres- 
sure holder, and the reciprocating needle 
carrier, each having the functions and mode 
of operation hereinbefore specified." 

The machine of the defendants is called 
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the "Aetna Machine." It is a shuttle ma- 
chine, having a i-eciprocating eye-pointed 
needle, and needle carrier, moving substan- 
tially in vertical planes, a yielding pressure 
holder, a perpetual feed, a holding surface, 
provided with a throat for the passage of 
the needle, and a table, a part of which re- 
ceives and aids in supporting the material 
or garment. The perpetual feeding device 
in it is a short cylinder, arranged upon a 
horizontal axis, and caused to move intermit- 
tently. This cylinder is so arranged that tlie 
cloth lies horizontally upon it, and is par- 
tially supported by it. The cylinder is im- 
mediately in front of the needle, and of the 
horizontal holding surface, and causes the 
material to be fed perpetually, so that a 
seam of any length can be sewn, without re- 
moval or replacement of parts of the ma- 
chine, and delivers, the cloth, with a seam 
sewn in it, upon the receiving plate. The 
cylinder is provided with a roughened sur- 
face, instead of pins. In all particulars re- 
specting its construction, arrangement, and 
mode of operation, except in regard to such 
pins, it is identical with the perpetual feed- 
ing device of Bachelder. By reason of its 
having a roughened surface, instead of pins, 
seams of any desired curvature can be sewn 
upon the machine, and the operator is re- 
lieved from the necessity of impaling the 
cloth upon the pins, or so directing the cloth 
tliat the pins will, in their revolutions, enter 
it. In this respect, the Aetna machine is a 
great improvement upon Bachelder's, but, 
nevertheless, it embodies Bachelder's inven- 
tion. A part of the table or platform in the 
Aetna machine occupies the same position, 
with regard to the feeding cylinder, that the 
receiving plate in Bachelder's machine does 
with regard to the feeding belt, and receives 
and aids in supporting the cloth, as it is 
delivered by the feeding cylinder. This pait 
of tlie table is, in construction, arrangement, 
and combination with the feeding device, 
the same as Bachelder's receiving -plate. 
.There is, in the Aetna machine, behind the 
feeding cylinder, and about level with its up- 
per sm-face, a piece of iron, with a horizontal 
surface, provided with a throat for the pas- 
sage of the needle. This piece of iron is, in 
construction, operation, and arrangement, 
with reference to the needle, the working 
surface of the feeding cylinder, and that 
portion of the table which constitutes a re- 
ceiving plate, identical with Bachelder's hor- 
izontal holding surface. The working sur- 
face of the feeding cylinder, that portion of 
the table which constitutes a receiving plate, 
and the horizontal holding surface, have, in 
the Aetna machine, the same relative ar- 
rangement, and co-opei-ate in supporting the 
cloth horizontally in the same way, as the 
same parts in Bachelder's machine, and are, 
therefore, the supporting bed of Bachel- 
der's machine. The fact that there are, in 
the Aetna machine, additional parts, which 
support the cloth, does not alter the char- 



acter or mode of operation of any or all of 
the other parts. There is, in the Aetna ma- 
chine, a yielding pressure holder, consisting 
of a curved foot, pressed by a spring, so as 
to bear upon the cloth. Though differing 
formally, in construction, from the pressure 
holder in Bachelder's machine, it is combin- 
ed in the same way with the surface of the 
pei-petual feeding device, and has the same 
mode of operation. It is free to rise and 
fall, and is the equivalent of Bachelder's 
roller. The fact that, in addition to per- 
forming the same duties as Bachelder's rol- 
ler, it also acts as a needle stripper, does 
not make it any the less the equivalent of 
Bachelder's roller, in respect to the duties 
performed in common by both. The Aetna 
machine has an eye-pointed needle, recip- 
rocating in substantially a vertical plane, 
and combined with the other parts of the 
machine, in the same way that the eye- 
pointed needle, in Bachelder's machine, is 
combined with the corresponding parts of 
that machine. The Aetna machine has, also, 
a reciprocating needle carrier, identical with 
the one in Bachelder's machine, and per- 
forming the same operation in combination 
with the parts with which it is combined. 

This statement of the construction and ar- 
rangement of the Aetna machine and of the 
points of resemblance and of difference be- 
tween it and the Bachelder machine, shows 
that, beyond any doubt, the Aetna machine 
infringes upon each one of the seven claims 
of the Bachelder patent, alleged in the bill 
to be infringed. 

Nothing is shown to affect the novelty of 
the said seven claims. The invention of Jo- 
tham S- Conant was subsequent in date to 
that of Bachelder, and was so conceded to be 
by the eoimsel for the defendants on the 
hearing. 

The answer sets up, as a defence, that Sing- 
er and Clark, while owners of the original 
patent by assignment, surrendered it and ob- 
tained a reissue thereof on the 2d of Novem- 
ber, 1S58; that such reissued patent was not 
assigned to Bachelder prior to the granting 
of the extension, and was in force when 
such extension was gi-anted; that the certifi- 
cate of extension was made upon a copy of 
tlie original patent, and not upon the original 
patent itself or upon such reissued patent; 
and that such extension and the subsequent 
reissues of the patent were without authority 
of law, and ai'e null and void. Bachelder 
having assigned the original patent to Singer 
and Clark, it was surrendered by them, and a 
reissue of it was granted to them November 
2d, 1858, on an amended specification signed 
by Singer and Clark and not signed by Bach- 
elder. Bachelder petitioned for the exten- 
sion of the original patent. The certificate 
of extension made by the commissioner of 
patents is dated on the 21st of April, 1S63, 
and certifies that the original patent is ex- 
tended for the tei-m of seven years from the 
8th of May, 1863, and orders that, as it ap- 
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pears that the original patent has been lost 
and cannot he proaueed, the certificate of 
extension he entered on a certified copy 
thereof. On this state of facts, it is con- 
tended on the part of the defendants, that, as 
the original patent was surrendered on the 
2d of November, ISoS, and "was not in exist- 
ence thereafter, and as only the reissue of 
that date was in existence thereafter down 
to and until after the Sth of May, 1863, the 
extension was an extension of a patent not 
in existence, and was made after the term 
of the original patent had expired by such 
surrender, and, therefore, in violation of the 
provision of the ISth section of act of July 
4th, 1S36 t5 Stat 123) which provides, that 
"no extension of a patent shall be granted 
after the expiration of the term for which it 
was originally issued;" and that conse- 
quently, the extension is nuU and void. The 
Yiew urged is, that such sun-ender extin- 
guished the original patent so completely 
that any rights which, under the said 18th. 
section, Bachelder had, after such suiTender, 
to apply for and obtain an extension, could 
be exercised by him only to obtain an exten- 
sion of the reissue to Singer and Clark, and 
must be asserted by him only under and in 
respect to such reissue. These views can- 
not be maintained. The question is disposed 
of by the decision in the case of Potter v. 
Holland [Case No. 11,329], made by Mr. Jus- 
tice Nelson and Judg'e IngersoU, in 1838. 
The court say: "We adopt the rule laid down 
by Judge Story, in the case of Woodworth v. 
Stone [Id. 18,021], that it is not in the power 
of the patentee, by a surrender of his pat- 
ent, to affect without their consent, the rights 
of third persons, to whom he had previously 
passed his interest in the whole or a part of 
the patent This consent may be manifest- 
ed, either by joining in the surrender with 
the patentee, or by previously authorizing it 
or by subsequently ratifying or approving it 
To take advantage and benefit of it, would 
be a ratification. Wben such consent is giv- 
en, the rights ot the parties so consentuig, in 
and to the old patent, are forever gone." 
Again, the court say: "To determine, then, 
the question, whether the rights of a third 
person to whom a patentee has previously 
passed his interest in a part of a patent, 
can be affected, without his consent, by the 
surrender of the old patent by the patentee 
alone, and the taking of a reissued one, it is 
necessary to determine whether, alter such sur- 
render and reissue, (both the surrender and the 
reissue being valid,) such third person has the 
same rights under the old patent, if he chooses 
not to take advantage of the surrender and 
the reissue, that he had to that patent before 
such surrender and reissue. If he has, then 
it will follow, that, by the surrender and the 
reissue, his rights have not been injuriously 
affected, and, consequently, that there can be 
no valid objection to the same." Still fur- 
ther, they say: *Tt is objected, that if the 
person to whom the patentee has passed his 
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interest in a part of the patent, can hold the 
right so passed, under such patent, after the 
same has been sun-endered by the patentee 
and a reissued one obtained, ajid if the pat- 
entee can, at the same time, hold the rights 
not so passed to such person under and by 
virtue of the reissued patent, one right to an 
invention may exist in one person, in one 
part of the United States, and a different 
right to the same invention may exist in an- 
other person, in a different part of the Unit- 
ed States, the one right evidenced by one pat- 
ent, with a transfer of the right therein, and 
the other right evidenced by another patent; 
thai; there would be two or more patents to 
secure the different rights wliich different 
persons might have to one whole invention; 
and that this would not be in accordance 
with the patent laws of the United States, 
but directly opposed to the same, because 
such laws authorize only one patent for one 
whole invention. The object of a patent is, 
to secure lights to an invention throughoixt 
the whole of the United States. We can dis- 
cover no good reason why a poi-tion, or the 
whole, of the invention, for a particular por- 
tion of the United States, may not be se- 
cured by one patent, and the remaining por- 
tion of the invention, for the residue of tiie 
United States, be secured by another patent 
These two patents would, in effect, constitute 
together but one patent for the whole inven- 
tion, for the whole United States." These 
principles and views apply, with especial 
force, to the case in hand. Whei-e a pat- 
entee, having secm'ed his invention by a pat- 
ent with a specification in such form as he 
regards to be most proper, assigns the entire 
patent for the original term only, reserving 
his right, under the ISth section of the act of 
1836, to apply for and obtain an extension, 
it ought not to be, and it is not, in the power of 
the assignee, by surrendering the patent and 
obtaining a reissue of it, on a specification 
not signed, assented to, or adopted by the 
patentee, and which perhaps the patentee 
may regard as rendering the reissued patent 
invalid, or as securing, by new and different 
claims, rights of little value, to affect, with- 
out his consent the statutory right conf6n-ed 
on the patentee to apply for and obtain an 
extension of the only patent which he has 
ever adopted or assented to. The point tak- 
en that such right is thus affected, is not 
made with any grace, nor is it entitied to 
any favor. It is not made in the interest of 
the assignees. Singer and Clark, who obtain- 
ed the reissue. They have no interest what- 
ever in the extended tenn. Their rights ex- 
pired with the first term. The point is tak- 
en in the interest of infringers, to whom it 
must be a matter of indifference whether the 
ceiiificate of extension was made on the orig- 
inal patent, or on the reissue granted to 
Singer and Clark. As Bachelder did not 
choose.. to, take advantage of the surrender 
and reissue, or to ratify and adopt them, he 
had, after such surrender and reissue, the 
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same lights, in respect to obtaining an ex- 
tension or prolongation of tlie original term 
of fourteen years, under the original patent, 
that he had before such surrender and reis- 
sue. The fact that his assignment to Singer 
and Clarli was of the whole original patent, 
and not of an undivided part thereof, or of 
his interest in the same within and through- 
out a specified pait of the United States, can 
make no difference. He still retained his 
right to apply for an extension of the origi- 
nal patent, as fully as he wuuld have done if 
he had conveyed away less than the whole 
of his interest in the original term. The ex- 
tended term did not come into being until the 
term gi-anted by the reissue expired, so that 
the apparent objection does not obtain that 
there were two patents in existence at the 
same time for one and the same invention. 
The inhibition, in the 18th section of the act 
of 1836, against granting an extension after 
the expiration of the tei*m for which a patent 
was originally issued, was intended to close 
the door absolutely, after the fourteen years 
have expired, against the issuing then of a 
further seven years' grant The mischief to 
be guarded against was, that after the four- 
teen years had expired, individuals who had 
relied on such expiration should not be sur- 
prised by a grant thereafter of a new term of 
seven years. In the present case, the four- 
teen yeai's had not expired when the exten- 
sion was granted by the certificate referred 
to. The ease of Moffitt v. Garr, 1 Black [66 
U. S.] 273, has no application to the present 
case. Thei-e, the patentee himself had sur- 
rendered his patent, and the question was 
whether, after such surrender, he could main- 
tain a suit at law to recover damages for an 
infringement of the sun-endered patent. 

The objections to the validity of the exten- 
sion are overruled, and there must be a de- 
ci*ee for a perpetual injunction and an ac- 
count, in respect to the seven claims referred 
to, with costs to the plaintiffs. 

[For another ease involving this patent, see 
Case No. 706. 
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POTTER et al. v. COGGESSALL. 

[4 N. B. E. 73 (Quarto, 19).] i 

District Court, D. Rhode Island. 1870.2 

Bankkuptcy— Preference — Mortgages Given as 
Secdritv. 
1. Where bankrupt was charged, on petition 
of creditors, with having, in December, 1867, 
executed a mortgage with intent to prefer other 
creditors, and, in April, 1868, with having sus- 
pended and not resumed payment within four- 
teen days, the court granted an injunction on 
said mortgage, and, in July, the debtor was ad- 
judicated bankrupt The bankrupt leased a spa- 
cious mansion, and converted it into an infirmary 
and bathing establishment, and was supplied 
with wares and merchandise for fitting up the 
same by the mortgagees, upon an agreement of 

1 [Reprinted by permission.] 

2 [Affirmed in Case No. 2,955.] 
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credit Edd, there is not sufficient ground in 
the evidence for adjudging that debtor was in- 
solvent or contemplated insolvency, or that, in 
makmg the mortgage, he even thought of the 
bankruptcy act [of 1867 (14 Stat 517)], mucli 
less intended to violate any of its provisions. 
The mortgagees wisely asked for security, and 
the debtor had a right to give it They are not 
shown to have violated any law, nor, *so far as 
appears in the proofs, any private pledge or 
stipulation, or any wholesome custom of trade. 
Judgment in their favor, with costs of suit. 
[Cited in Johnson v. Patterson, Case No. 7,- 

[2. Cited in Bromley v. Smith, Case No. 1,922 

and Rogers v. Winsor, Id. 12,023, to the point 

that in cases unaffected by fraud, the assignee 

takes subject to all the equities binding upon 

the bankrupt] 

[C^ed in Brown v. Brabb, 67 Jlich. 28, 34 N. 

W. 408; Shaw v. Glen. 37 N. J. Eq. 135; 

Martin t. Bowen, 51 N. J. Eq. 452, 26 Atl. 

824.] 

[This was a petition by Potter, Denison & 
Co, against James H. Coggeshall, assignee in 
banki-uptey of Joseph Dow, for the purpose of 
establishing the validity of a certain chattel 
mortgage executed by the bankrupt to the 
plaintiffs.] 

KNOWLES, District Judge. The issue pre- 
sented by the record (made up by my prede- 
cessor on the 7th of October, 1868) relates 
solely to the validity of a ceitain mortgage, 
as between the petitioners, Potter, Denison 
& Co., mortgagees, and James H. Coggeshall, 
trustee of Joseph Dow, with the powers and 
rights of an assignee under the bankrupt 
act; and I understand that neither party 
now questions ^e legality or expediency of 
disposing of the cause upon its merits, re- 
gardless of all judicial dicta or decisions 
touching the forms of procedure in such 
cases. Whether a claimant of property in 
the hands of an assignee can prosecute his 
claim by petition simply, or is bound by the 
terms of the law to Institute a suit in eq- 
uity by formal bill of complaint is a ques- 
tion upon which I am not to be understood 
here to intimate an opinion. 

The controversy arises upon the following 
facts briefly stated: On the petition of 
Thomas Phillips & Co., a citation in bank- 
ruptcy was issued on the 23d of June, 1868, 
against Joseph Dow, returnable on the 1st 
of July, 1868. The acts of bankruptcy char- 
ged were these: First That on the 24th of 
December, 1867, he, being insolvent made 
and executed a mortgage of certain personal 
effects to Potter, Denison & Co., with the in- 
tent to give a preference thereby to them, 
they being creditors of his. Second. That, 
being insolvent be, on the 24th of December, 
1867, made said mortgage of said property, 
with the intent, by such disposition of his 
property, to defeat or delay the operation of 
the bankrupt act Third. That on the 6th 
of April, 1868, being a trader, he suspended 
and did not resume payment of his commer- 
cial paper within a period of fourteen days. 
Fourth. That, on the 24th of December, 1887, 
he made a conveyance or transfer of certain 
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property, by way of mortgage, to Potter, 
Denison & Co.. witli an. intent to delay, hin- 
der, or defraud his creditors. On the 29th 
of June, on the representation of Phillips & 
Co. that Potter, Denison & Co: were aDout to 
take possession of said property under their 
said mortgage, the court granted an injunc- 
tion against any disturbance of the posses- 
sion of Dow, who, on the 8tn of July, was 
adjudged a bankrupt by default, upon the 
aforesaid petition, of Phillips, and the matter 
referred to a register. On the 27th of July, 
claims to the amount of seven thousand and 
forty-one dollars and ninety-five cents, were 
filed and proved by ten creditors, by whom, 
unanimously, James H. Coggeshall was ap- 
pointed ti'ustee, with the powers of an as- 
signee (under section 4 of the bankrupt act), 
to whom conveyances as prescribed by law 
were made on the 5th of August, 1868, by 
said Dow. The property having thus con- 
structively passed into the hands of the ass 
signee. Potter, Denison & Co., on the 9th of 
September, 186S, filed a petition setting forth 
their claims and grievances, averring that 
the property was deteriorating ctne trustee 
permitting it to be retained and used by the 
bankrupt), and praying for -relief; upon a 
hearing of which, the court ordered that the 
property in question be appraised by disin- 
terested appi-aisers, under oath, and the trus- 
tee give bond to Potter, Denison & Co., to 
pay to them the value of it, as reported 
by the appraisers, "if and whenever it shall 
be legally ascertained that the said mort- 
gage* is a valid mortgage, and that the titlo 
of said Potter. Denison & Co. to said prop- 
erty under the same, is valid." This order 
was made on the 7th of October, and the 
first Wednesday of November, 1868, assigned 
for the inquiry directed. The appraisers, on 
the 30th of November made report, apprais- 
ing the property as of the value of one thou- 
sand six hundred and fifty-eight dollars and 
sixty-two cents— its cost in the autumn of 
1867 having been two thousand two hundred 
and sixty-five dollars and nineteen cents. 

Is the instrument in question a valid mort- 
gage? is, therefore, the question submitted 
to me upon the depositions of Potter, Deni- 
son, and Colwell (their counsel) on the one 
side, and of Dow and Anthony (late of the 
firm of P.. D. & Co.) on the other, and the 
documentary evidence, and the elaborate ar- 
guments of the learned and indefatigable 
counsel. The instrument relied on by the 
petitioners is a chattel mortgage In the com- 
mon form, dated December 24th, 1867— ac- 
knowledged the same day, and lodged for 
record December 26th, 1867— tne considera- 
tion named being two thousand two hundred 
and sixty-five dollars and nineteen cents; 
and the notes secured, being six in number, 
each for the sum of three hunured and sev- 
enty-seven dollars and fifty-one cents, with 
interest from December 24th, at bank rates, 
and payable respectively, one on the 1st of 
March, 1868— the others six, nine, twelve, fif- 
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teen, and eighteen months after date. The 
ordinary provisions in favor of the mort- 
gagee, including a power to sell on breach of 
condition, are embodied in the deed, and the 
description of the property conveyed, is as 
follows: "The articles of personal property 
enumei-ated and described in the schedules 
and bills, marked respectively A, B, C, and 
D, hereto annexed, and constituting a pai't 
of this moitgage, meaning and intending 
hereby to convey, as well the articles men- 
tioned in said schedules, upon which repair- 
ing, labor, and work has been done, as those 
charged and mentioned in said -schedules, 
as furnished to said Joseph Dow by the said 
Potter, Denison & Co., said articles now be- 
ing situated in the house occupied by said Jo- 
seph Dow in said Providence." The sched- 
ules referred to. A, B, C, and D, are simply 
the four pages of a bUl of parcels and char- 
ges of Potter, Denison & Co. ^aealers in 
household furniture), against said Dow— the 
first twenty charges being under dates of 
May 31 to August 8, amounting to about one 
hundred and sixty dollai-s, the others, 
amounting to over two thousand, dollars, be- 
ing tmder dates of September 9 to November 
30. But these schedules, although attached 
to the mortgage, and although left with it 
at the office of the city- clerk (as is shown 
by his indorsement upon the instrument), 
were not in fact recorded, so that the record 
book gave to inquirers only tne information 
contained in the description above quoted. 

And upon this state of facts the counsel for 
the trustee maintains that his client, stopping 
here, is entitled to a judgment in his fevor, 
because, firstly, a mortgage, to be of avail 
against a bona fide purchaser or an attaching 
creditor, must, by our statute, be a recorded 
mortgage, and the assignee or trustee under 
the bankrupt act takes a bankmpt's property 
as a bona fide purchaser for value, as a cred- 
itor would; and, secondly, the instrument 
here relied on as having been recorded, inas- 
much as without the schedules it was imui- 
telligible, ought to be, and must be treated as 
a nullity. Two questions are here presented, 
each of interest and importance. Upon one 
only, however, is it necessary here to express 
an opinion. If, as maintained on behalf of 
Potter, Denison & Co., an assignee or trustee 
in bankruptcy is to be regarded as standing 
in the shoes of the bankrupt— as, in contem- 
plation of law, a party to the transactions in 
which his assignor was a party, then it mat- 
ters not to inquire whether the mortgage in 
this case was fully and effectually recorded 
or not, or whether or not it was recorded at 
all. On their behalf, in direct antagonism 
with the assumption on the trustee's part, it 
is contended that the assignee takes the prop- 
erty of the bankrupt, subject to all equities 
and liens (other than eertahi attachments) as 
held by him; and, consequently, that as the 
mortgage in question, under our state law, 
was valid as between Dow and the grantors, 
though not recorded, it must be held vaUd 
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between Dow's trustee and tliem. And in 
this construction of the law I am eonsti-ained 
to concur, after a deliberate consideration of 
the authorities referred to, and the argu- 
ments submitted by the learned counsel of the 
trustee in support of his position. My learn- 
ed predecessor, as I am credibly informed, 
gave to the law this construction, and more 
recently the learned judge (Lowell) of the 
Massachusetts district, Ex parte Dalby [Case 
No. 3,540], has favored the bar and bench with 
an exhaustire opinion in support of that con- 
struction. A suflScient answer to the coun- 
sel's labored and ingenious argument, ground- 
ed on the proviso referring to mortgages in 
the 14th section of the bankrupt act, is found 
in this opinion, in these words: "The proviso 
appe.ars to have been inserted out of greater 
caution, Jest it should be supposed that valid 
chattel mortgages should be afCected by the 
assignment, and not with any view of con- 
struing the law regarding record." Such has 
been my view of this proviso since, years ago, 
I was first called on as counsel, to advise 
concerning its meaning, and such, too, is the 
view of Chief Justice Chase, as I infer from 
his language reported in Re Wynn.e [Case No. 
18,117]. Nor am I prepared to admit, as con- 
tended at the bar, that the opinion of Judge 
Blatchford in Ee Meyers [Id. 9,518], cited by 
counsel, is not in harmony with this ruling of 
Judge Lowell, Under the statute of New 
Jersey, which Judge Blatchford was bound 
to regard, he could not rule, in the case be- 
fore htm, otherwise than he did. In Re Metz- 
ger [Id. 9,510], I fail to find in the opinion of 
Judge Hall anything inconsistent with the 
i-uling of Judge Lowell in Ex parte Dalby 
[supra]. Adjudging, as I do, that the mort- 
gage in question is not invalid for lack of 
proper registration, I proceed to treat of the 
other objections to the claim of the petition- 
ers. 

On behalf of the trustee, it is strenuously 
contended that upon the evidence said Dow 
is chargeable, in view of this mortgage trans- 
action, with fraudulently preferring his cred- 
itors. Potter, Denison & Co., he being insol- 
vent; and that Potter, Denison & Co. are 
chargeable, both with knowledge of his in- 
solvency and knowledge of his fraudulent in- 
tent, as punitive consequences of which, Dow 
forfeits all claim to a discharge, and the pe- 
titioners not only are barred from claiming 
under their mortgage, but also are barred 
from proving their claim against the bank- 
rupt's estate and sharing in the distribution 
of his assets. The aoiswer of the petitioners to 
these allegations Is two-fold. The first is, 
that assuming the allegations of the fact to 
be true, the trustee is estopped from impeach- 
ing the transaction, because the proceedings 
in banlcruptcy against Dow were not com- 
menced imtil six months (less one day) after 
the act of preference— and not within four 
months, as e35)ressly required by the first 
clause of section 35 of the bankrupt act. Aft- 
er the lapse of four months, say they, the 



preferences— simply preferences— which an in- 
solvent debtor may have made, are to be held 
valid as against all the world, so far as the 
preferred creditor is concerned. And this, in 
my judgment, is a sufficient answer. Nor 
am I aware that in thus ruling, I indicate dis- 
sent from any judicial opinion, or dictum 
even, to which my attention has been direct- 
ed, or which has come under my observation. 
That my ruling is in harmony with the views 
of the distinguished framer or fatha- of the 
bankrupt act, is evidenced by the Congi-es- 
sional Globe of March 27, 1866, page 1693, in 
the report of a colloquy between Mr. Jenckes 
and a fellow-representative, concerning the 
proviso of which I have above spoken. A 
second answer of the petitioners Is an em- 
phatic denial that Dow was insolvent in De- 
cember, 1867, or then contemplated bankrupt- 
cy or insolvency, or that he or the petitioning 
creditors, in fact, gave a thought to that act, 
when the petitioners pressed for, and obtained 
a mortgage upon the goods they had them- 
selves furnished or repaired, within the pre- 
ceding nuiety days, to secure payment for 
them within the eighteen months next to en- 
sue. Of this second answer of the petition- 
ers, under my ruling as above stated, it would 
be mmecessary to speak, did not the trustee 
further contend, that inasmuch- as the mort- 
gage in question was a transfer or convey- 
ance of propeity within six months before the 
commencement of proceedings In bankruptcy, 
it is to be held void, and is moreover prima 
facie evidence of fraud, not being made m 
the usual and ordinaiy course of business of 
the debtor; contending also, of course, that 
the proofs bring the case within the provision 
of the second clause of section 35 of the bank- 
rupt act, which is as follows: "And if any 
person, being insolvent, or In contemplation 
of insolvency or bankruptcy, within six 
months before the filing of the petition by or 
against him, makes any payment, sale, as- 
signment, transfer, conveyance, or other dis- 
position of any part of his property to any 
person who then has reasonable cause to be- 
lieve him to be insolvent, or to be acting in 
contemplation of insolvency, and tliat such 
payment, sale, assignment, transfer, or other 
conveyance is made with a view to prevent 
his property from coming to his assignee in 
bankruptcy, or to prevent the same from be- 
ing distributed under this act, or to defeat the 
object of, or In any way impair, hinder, im- 
pede, or delay the operation and effect of, or 
to evade any of the provisions of this act, the 
sale, assignment, transfer, or conveyance 
shall be void, and the assignee may recover 
the property, or the value thereof, as assets 
of the bankrupt. And if such sale, assign- 
ment, transfer, or conveyance is not made in 
the usual and ordinary course of business of 
the debtor, the fact shall be prima facie evi- 
dence of fraud," 

To this claim on behalf of the trustee, as to 
the other, a twofold answer is given by the 
petitioners. They deny, as before, that the 
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facts warrant the conclusions which the trus- 
tee deduces Irom.them, and on their part con- 
tend that the clause of section 35 ahove quot- 
ed, has no hearing whatever upon a case of 
preference hy a hanlirupt of a creditor's 
claim, which is, say they, the offense, and' 
the only offense of which the bankrupt Dow 
is to he suspected even, upon the evidence. 
And ui these views of the petitioners, both 
as to the hearing and effect of the proofs, and 
as to the construction of the statute, I concur. 
The statute recognizes— nay, demands— that 
we make a distinction between a preference 
to a creditor and a sale, transfer, or convey- 
ance to one not a creditor; and when this re- 
quired distinction is made, it is manifest that 
to the claim of the petitionei-s, the trustee 
mak^s no sufficient defense. This construc- 
tion of the Iaw% by the way, I find to be in 
harmony with the views entertained by my 
learned predecessor. Judge Bullock, as indi- 
cated in Re Hant [Case No, 6,881]. 

The facts brought to view by the testimony : 
are eminently exceptional, constituting a 
case strictly sui generis. The bankrupt 
Dow, in June or July, 1867, conceived the 
idea that to lease a spacious mansion-house 
on the comer of "Waterman and Benefit 
streets, in Providence, for a tei-m of ten , 
years, and fit and furnish it as a quasi in- 
firmaiy, with all conveniences for resident 
patients and all needful arrangements for : 
bathmg, a la Turque, and otherwise, for the 
public at large, would be a profitable enter- 
prise. His Income from his profession, as a 
physician, for two years preceding, had aver- 
aged from four to five thousand dollars per 
year, and he had of his own, or within his 
control, some five thousand dollars of the 
ten thousand dollars of capital deemed need- 
ful for the proposed undertaking, according 
to the estimates of the builders, furnishers, 
and artisans with whom he consulted. At 
that time, even before leasing the house i 
above mentioned, he conferred with Denison, 
of the petitioning firm, concerning the fur- 
nishing of the house, stating what was his 
income, his means, and his purposes, and 
stating also that he should be obliged to ask 
credit for the furniture he should 'need, to 
cost, as he estimated, about a thousand dol- 
lars or more.- The responses of Denison, it 
would seem, were in accord with Dow's 
wishes, as he undeniably understood that 
for any goods purchased of Potter, Denison 
& Co., should he need them, he would not be 
expected to pay until able to do so from his 
earnings as a physician, and the income and 
profits from his infirmary and bathing estab- 
lishment. What were his representations to 
otLer parties with whom he proposed to deal, 
we are left to surmise; that he was not 
equally ingenuous in his statement to them, 
is not shown by any testimony, nor even as- 
serted arguendo by counsel. In July he took 
possession of the Waterman street estate un- 
der try lease, and proceeded to arrange and 
adapt it to his purposes, employing, of 
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course, laborers, carpenters, masons, plumb- 
ers, and other artisans, and contracting 
debts with carpet-dealers, crockery-dealers, 
and other traders, and in September, Octo- 
ber, and November, ordered and received 
from Potter. Denison & Co., wares and mer- 
chandise to the amount (including a few 
charges for repairs of some articles of fur- 
niture), two thousand two hundred and six- 
ty-five dollars and nineteen cents. It does 
not appear that until about the middle of 
November, anything was said to the doctor 
by any member of the firm concerning the 
amount of his account or its settlement in 
any mode. Then, however, for the first time, 
he was called upon by Mr. Potter, whom he 
had never before seen, who introduced him- 
self as senior partner of the firm, and after 
premising that the doctor's bill had swollen 
to a large amount, suggested that its paj'- 
ment in full, or in part, was desirable upon 
several grounds. To this the doctor replied 
with commendable frankness. He said he 
had not now the money in hand to dischai-ge 
this debt, or certain other outstanding claims 
incurred in fitting up his establishment, not 
as yet fully, though about completed. He 
had expended and paid out all the money 
which he had at the outset, but. as his out- 
lays, instead of coming within ten thousand 
or eleven thousand dollars as he had esti- 
mated, had amounted to about fifteen thou- 
sand dollars, he was at the stand as to what 
he should do. But as to the firm's claim, he 
had to say tbat he was surprised that a call 
for payment was made now, because it was 
understood and agreed that he, was to be al- 
lowed a credit, and, but for that agreement, 
he would not have purchased the goods. To 
this, Mr. Pottei-'s reply was, that the firm's 
terms were cash; that he, Potter, was the 
financial manager of the firm; and that Mr, 
Denison's agreements as to credit were not 
recognized as binding. Besides, the bill was 
for about twice the amount it was expected 
to be by Mr. Denison^ and the firm needed 
the money. Between the doctor and Mr. Pot- 
ter there wex-e two or three interviews with- 
in the succeeding month, and Potter, ascer-^ 
taining that the doctor could not, or would 
not, by borrowing or hiring, procure for him 
the money, at last insisted that he should 
give him notes for the amount of the debt, 
secured by mortgage of the goods specified 
in the bills rendered; and the doctor, after 
resentfully declining to give a mortgage, be- 
cause the claim was already safe enough, 
and he confidently expected soon to be able 
to pay ah his debts from his earnings and 
the profits of the new business in which he 
had engaged, and after proffering to Potter 
a return of the goods, which he declined ac- 
cepting, ' finally consented to execute the 
mortgage, which Potter had caused to be 
prepared by his own attorney from instruc- 
tions given (as I understand the testimony) 
before the debtor had agreed to give a mort- 
gage, if not before the 'giving of one had 
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been a subject of negotiation. At this date 
(December 24. 1867, the new establishment 
not, in fact, being in operation) it is not sbown 
or insinuated that any person other than the 
petitioning firm entertained a doubt of the 
success of the doctor's experiment. And 
■whether, eren at the date of the proceedings 
in banliruptey (June, 1868), the doctor him- 
self, or the mass of his creditors, had be- 
come skeptical or despondent in this regard, 
is matter of question: for (an exceptional 
fact this certainly!) it appears that before 
the petition in bankruptcy was filed by Phil- 
lips & Co., that firm and other creditors call- 
ed on the doctor and asked him if he was 
willing they should put him into bankrupt- 
cy? To which he answered: *'I thought it 
would injure my business; but I was in 
the hands of my creditors, and they must 
do what they thought best." He had, how- 
ever, at the same interview, before any al- 
lusion to bankruptcy, told these gentlemen 
that he "didn't know of any other way to 
free himself from his embarrassment, but 
to give a mortgage on the improvements and 
fixtures of the leased estate, and get a loan, 
and pay all his creditors;" thus showing, 
that he, at least, in June, 1S6S, considered 
himself able to pay all his debts. And then 
— "in the hands of his creditors"— they file 
a petition in bankruptcy against him, on the 
23d of June, containing charges as above 
quoted; on the 29th of June they obtain an 
injunction against any proceedings under 
their mortgage by Potter, Denison & Co.; on 
the Sth of July, Dow is adjudged a bank- 
rupt on default; on the 27th of July all the 
creditors (saving P. D. & Co.) prove their 
?laims and unanimously appoint a trustee to 
manage the estate; which trustee permits 
the entire property of the bankrapt to re- 
main in his possession in use by him as 
originally contemplated, for an infirmary, 
bathing establishment, and boarding-house, 
down to this hour— not only without paying 
for the use of said property, but without 
even agreeing or promising ever to pay for 
that use, meanwhile persistently resisting 
the claim of the petitioners for the mort- 
gaged property or its appraised value. 

Now, without controverting divers familiar 
rules and maxims of law, cited on behalf of 
the trustee. I fail to find any sufiicient 
ground in the evidence submitted for ad- 
judging that Dow. in December, 1867, was 
insolvent, or contemplated bankruptcy or in- 
solvency, or that, in making the mortgage in 
question, he even thought of the banki*upt 
act, much less deliberately resolved and in- 
tended to violate some of its wholesome pro- 
visions. It is true, that there were then out- 
standing claims against him, which he had 
not the money in hand wherewith to pay; 
but, on the other hand, it does not appear 
that any of these were then due under the ar- 
rangements and undftTstanding between him 
and his creditors; while it does appear that 
all the property and effects, in procuring 



which these debts had been contracted, and 
some five thousand dollars of his own earn- 
ings been expended, were still in his posses- 
sion, uninjured and undecayed; that his 
health was as vigorous, his skill as unques- 
• tioned, his character as untarnished, his 
credit as good, his friends, sympathizers and 
patients as numerous and zealous, and, final- 
ly, the enterprise of business in which he had 
just engaged as promising in prospeetu, as 
ever before. Indeed, as we have seen, his 
business, in arranging for and establishing 
which his pecuniary obligations, then yet to 
mature, had been incurred, had not then com- 
menced. To adjudge that he was then in- 
solvent, within the reasonable intent of the 
bankrupt act, were to do what no court has 
yet done, and what the court of this district 
will not be the first to do. To adjudge* that 
the petitioners were privy to a fraudulent in- 
tent on the part of such a debtor, in whose 
mind it must, upon the evidence, be conced- 
ed no such intent ever had birth or dwell- 
ing-place, were to do what were even more 
culpable, if that were not an impossibility. 
The petitioners wisely asked security for 
their debt upon the property they had agreed 
to sell upon a credit. Their debtor gave it, 
as was indisputably his right to do. both 
he and his grantees being, of course, bound 
to know that until fom* months should have 
elapsed the transaction would be Impeacha- 
ble, and for adequate cause be branded as 
void and fiuudulent. They are not shown 
to have violated any law, nor, so far as ap- 
pears in the proofs, any private pletlge or 
stipulation, or any wholesome custom of 
trade. My judgment upon the issue present- 
ed is in their favor, with costs of suit, if, 
in this form of proceedings, costs are taxa- 
ble. Of the action of the other creditors of 
Dow, under whose order and direction the 
trustee has so long resisted the claim of the 
petitioners, I refrain from speaking. The 
bankrupt act, it must not be forgotten, is 
designed and suited not only to thwart ami 
defeat the machinations of the knavish bank- 
rupt colluding with a rapacious mortgagee 
to hinder, Selay and defraud the mass of his 
creditors, but also, and equally, to thwart 
and defeat the machinations of a body of 
creditors colluding with a demoralized or 
faint-hearted bankrupt to annoy, worry, de- 
lay, and wrong an innocent mortgagee. 
Says Chief Justice Chase, in Ke Wynne [su- 
pra], "It is as much the policy of the bank- 
rupt act to uphold liens and trusts when 
valid, as it is to set them aside when in- 
valid." 

A decree was entered in accordance with 
the ojjinion, and the court adjourned to Sep- 
tember 7th. 

[The decree of this court was affirmed by the 
circuit coiurt upon review. Case No. 2,955.] 
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Case No. 11,323. 

POTTER et al. v. OROWELIi. 

[1 Abb. CO. S.) 89; 3 Fisb. Pat. Cas. ll2.1 1 

Circuit Court, N. D. Ohio. Sept, 1866. 

INFKISGEMEST OP pATENT— PRELIMINARY IK- 
JUXCTIOX. 

Upon a bill to restrain an infringement of a 
patent, if it is shown that defendants have for- 
merly been engaged in infringing, the mere fact 
that since the commencement of the suit tney 
have ceased to do so, and do not threaten to re- 
new their sales, is not an answer to an applica- 
tion for a preliminary injunction to restrain the 
continuance or renewal of such infringement. 

[This was a motion for a provisional in- 
junction to restrain the defendants from in- 
fringing letters patent for an "improvement 
in sewing machines," granted to Allen B. 
Wilson, November 12, 1830 [No, 7,776], re- 
issued January 22, 1856 [No. 346], and extend- 
ed for seven years from November 12, 1864.] 2 

Samuel S. Fisher, for the motion- 
Mr. Andrews, opposed. 

WITHEY, District Juage, Complainants 
are, by assignment from A. B. Wilson, own- 
ers of the right secured to the latter by re- 
issued letters patent, numbered 346, for im- 
provement in the feed motion of sewing ma- 
chines. They allege in their bill, that de- 
fendants infringe then* rights by vending for 
use the "New England Sewing Machine," and 
apply to the court, t)y motion, for a tempo- 
rary injunction to restrain defendants from 
selling the infringing machine. The defend- 
ants have answered, and affidavits are pre- 
sented by both parties. 

The fact is conclusively established, that 
the New England sewing machine does 
use the feed motion covered by the Wilson 
patent. Defendants admit that such ma- 
chines were kept in their sales room in the 
city of Cleveland; and, that, as salesmen or 
agents for the owners, they exhibited, sold, 
and delivered them to customers of such own- 
ers, from time to time, prior and subsequent 
to the time of commencement of this suit; 
but that they had no interest whatever in the 
machines so sold. 

Sales made under such circumstances ren- 
der the persons selling infringers. This is 
conceded on the argument by defendants' 
counsel; and see Boyd v. McAlpin [Case No. 
1,748]; Bryce v. Dorr [Id. 2,070]; Buck v. 
Cobb [Id. 2,079], 

The principal objection urged against this 
motion is, that there is now no continuing in- 
jury; as, by their answer and proofs, defend- 
ants show, that, soon after the bill was filed 
and served, all the New England sewing ma- 
chines in theh- rooms were removed by the 
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1 [Reported by Benjamin Vaughan Abbott, 
Esq., and by Samuel S. Fisher, Esq., and here 
compUed and reprinted by permi^ion. The syl- 
labus and opinion are from 1 Abb. (U. fe-) 09. 
anc" the statement is from 3 Pish. Pat. Cas. 112.] 

2 iFrom 3 Fish. Pat. Cas. 112.] 



owners, Clark & Barker, since which they 
have sold none; that they do not propose or 
deshre to again engage in such sale, and that 
they have abandoned the injury complained 
of. It is claimed that the comt will not do 
what there is no occasion for doing; and 
that, acting upon the case as it appears on 
the hearing of the motion, there is no occa- 
sion for the exercise of the restraining power 
of the court. 

Let us look at the case as it is presented. 
The bill alleges the injuiy to complainants' 
rights as existing at the time suit was com- 
menced, and for some time previous thereto; 
that defendants asserted theur intention and 
right to continue it, and that notice had been 
served upon defendants prior to suit, direct- 
ing tliem to desist from further sales of the 
infringing machine. Under these circumstan- 
ces, complainants found it necessary to bring 
suit and apply to the court for protection to 
their rights. The defendants meet this ap- 
plication by denying in theh? answer that the 
New England machine does infringe the Wil- 
son patent, thereby asserting a right to con- 
tinue the sale of such machines; but say 
that soon after the bill was filed and served 
in this cause, Clark & Barker, owners of the 
New England sewing machine, removed all 
those machines from defendants' rooms;* tliat 
defendants have none of them now in their 
possession, and disclaim any pm-pose or de- 
sire to again engage in selling them. 

No compensation has been made or ofEered 
to complainants for the injury sustained; it 
is within the power of defendants to renew 
the injury, and under their claim of right, it 
is not impossible that they will change tiieir 
minds hereafter, if no injunction is granted. 
Certainly there would be nothing to prevent, 
and complainants, in that event, would be 
obliged to renew their motion at any time be- 
fore final hearing. 

And certainly, if the abstract proposition, of 
no continuing injury at the time of hearing, 
is a valid objection against this motion, it is 
not easy to see why a like disclaimer by de- 
fendants on a second motion, and renewed 
abandonment of sales, would not be a second 
time successful. 

Where the injury is not only past, but can- 
not, from the nature of the case, be renewed 
or continued, no injunction would be granted, 
for the well recognized principle should in 
such case prevail, that past injuries are not in 
themselves ground for injunction; and be- 
cause the restraining power of a court of 
equity can only be invoked, not to remedy in- 
juries already done, but to prevent injury. 

Perhaps as safe a criterion of what is to be 
apprehended from defendants as can be ob- 
tained, is to look at that which they have 
done, and in their answer justify the right 
to do, rather than to look to the fact of then- 
having discontinued the alleged injury, and 
then* declaration of want of intention of re- 
newing the same. The court is not prepared 
to say that no occasion for the exercise of its 
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restraining power is shown in tMs case, wln?n 
it is apparent that there was such occasion 
when the suit was commenced; that it has 
but recently ceased; that it may, if defend- 
ants feel disposed, be renewed at any time, 
and that the complainants claim that they 
apprehend a continuance of the wrong. 

In "Woodworth t. Stone [Case No. 18,021], 
cited by complainants, Story, J., says: "A 
bill for an injunction will lie if the patent 
right is admitted, or has been established, 
without any established breach, upon the 
gi'ound of apprehended intention on the part 
of a defendant to violate the plaintiff's 
right" The opinion of the court in Sickles t. 
Mitchell [Id. 12,835], does not sustain the 
head note of the case. One of the two steam- 
ers owned by defendant, and using the plain- 
tifE's- patented invention, had been burned, 
but the other was still employed in naviga- 
tion, and infringed upon plaintiff's rights by 
employing his patent; hence there was, at 
the time of hearing, a continuing injury. 
Complainants' counsel cited this case as an 
authority to the point, that it is not a suffi- 
cient answer to this motion that the infi-inge- 
ment has been discontinued, and is not in- 
tended to be resumed, no- compensation for 
the unlawful use having been made. "While 
the head note of that case goes thus far, the 
opinion of the court does not; as will be seen 
from an examination of the case. 

Nevertheless, upon principle, it seems to 
the court that the right of protection, which 
existed when this cause was commenced, 
ought not to be defeated by anything which 
has thus far been asserted on behalf of de- 
fendants, particularly as no injury can possi- 
bly result to defendants, while the allowance 
of the motion will ensure protection to com- 
plainants. 

The nature and purposes of an injunction, 
and the general principles govei'ning courts 
of equity in granting it, are, in the abstract, 
as stated and claimed by defendants' counsel; 
but every case presented to a court for the 
exercise of its resti'aining power, must neces- 
sarily depend to a great extent upon the pe- 
culiar cu-eumstanees of the individual case, 
and the judge must so apply principles as to 
accomplish the ends of justice and the pur- 
poses of jurisdiction. Injunction granted. 

[For other eases involving this patent, see 
note to Potter v. Whitney, Case No. 11,341.] 



Case No. 11,3S4. 

POTTER et al. v. DAVIS SBWING- 
MAOH. GO. 

[3 Fish. Pat Gas. 472.] i 

Circuit Court, S. D. New York. Nov., 1868. 

Patents — I>fFRiXGEMEXT. 

The "assistant or helper" described in the pat- 
ent granted to Job A. Davis, October 9, 1866, is 

1 [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.} 
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an equivalent for and an infringement of one of 
the feeding surfaces patented to Allen B. Wil- 
son, November 12, 1850. It may not be as per- 
fect and efficient as the arrangement of Wilson, 
but it operates upon the same principle. 

This was a motion [by Orlando B. Potter, 
Nathaniel Wheeler, and others] for a provi- 
sional injunction to restrain the defendants 
[Davis Sewing-Machine Company] from in- 
fringing letters patent for an "improvement 
in sewing machines," granted to Allen B. Wil-- 
son, .November 12. 1850 [No. 7,776], reissued 
January 22, 1856 [No. 346], and extended for 
seven years from November 12, 1864. 

S. J. Gordon and Geo. Gifford, for complain- 
ants. 
S. D. Law, for defendant 

NELSON, Circuit Justice. The bill in this 
case is founded upon the extension of the re- 
issued patents to A. B. TN''flson, Jaauary 22, 
1856, No. 346, and of December 9, 1856, No. 
414, for new and useful improvements in the 
sewing machine. The only question that we 
consider material to notice is that of infringe- 
ment. It is insisted, on behalf of the defend- 
ants, that no part of the feed motion of A. B. 
Wilson is embodied in their machine. The 
feeding device as claimed by them is what 
is commonly known as the needle feed, the 
doth being advanced stitch by stitch by a lat- 
eral motion of the needle while in the cloth. 

A recent improvement upon this needle feed, 
by Job A. Davis, and which is used by the 
defendants, it is insisted, for the complainants, 
does embody it. The patentee describes it as 
follows: "Which consists in the application 
and use of a device which acts as an assistant- 
or helper to the needle, and which keeps the 
fabric, while being sewed, smooth, and pre- 
vents it gathering or bunching as the feed is 
effected, and which also holds the fabric and 
prevents its rising as the needle is withdrawn." 
The patent was granted October 9, 1866. This 
"assistant or helper" is an upright piece con- 
structed alongside and in front of the needle, 
and suspended to the pressm-e bar with a foot 
resting on the cloth to be sewed, which Is be- 
tween it and the sliding plate that covers the 
shuttle race, and moves forward with the 
needle, as alleged by the patentee, to keep the 
cloth smooth while being sewed, but by the 
complainants as acting as a feeder to the needle 
upon the same principle as in the patents of 
A. B. Wilson. 

The foot of this helper is made to bear with 
a yielding pressure upon the surface of the 
sliding plate, so as to grasp the cloth between 
the two surfaces sufficiently to advance it 
stitch by stitch in the working of the machine, 
at the same time that the needle is moved lat- 
erally. This feed motion of the helper may 
not be as perfect and efficient as the arrange- 
ment of A, B. Wilson, but that it exerts a ma- 
terial influence in effecting it is not to be de- 
nied, upon the evidence including the practical 
working of the machine before us at the argu- 
ment We think, therefore, the complainants 
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are entitled to an injunction as it respects the 
use of this arrangement in the defendants' 
machine. The defendants complain that there 
has been delay in the making of this motion, 
T\'hich has led them into expense as the re- 
sult of the injunction. But, it should be re- 
membered that their patent is recent, that they 
were early waraed against the use of the in- 
vention, and that they have chosen to disregard 
the warnuig and to take all the responsibilities 
attending it Injunction gi-anted. 

[For other cases involving this pateat. see 
note to Potter v. Whitney, Case No. 11,3±L.] 



Case 'No. 11,325. 

POTTER et al. v. DIXON et al. 

[2 Fish. Pat. Gas. 381; 3 Blatchf. 160.] i 

Circuit Court, S. D. New York. July 2, 1863. 

COM.MISSIONER OF P,\TENTS— PoWER "WITH ReSPEOT 

TO ISTEUFEUBNOEs— Equity Jurisdiction 

— PUELIMIXARY ISJONCTIOX. 

1. There is nothing in the statute limiting the 
power of the commissioner to a single mterfer- 
ence. and the reason for the declaration of sub- 
sequent interferences, if any should appear be- 
fore the issue of the patent, is as strong as for 
the first one. 

2. Section U of the act of 1836 [3 Stat 121] 
does not provide that the commissioner shall is- 
sue a patent to the applicant if the decision of 
the chief justice is in his favor, but simply de- 
clares that that decision shall "govern the fur- 
ther proceedings of the commissioner' in such 
ease"— and so it should, as it respects the par- 
ties concerned, but not as to other parties who 
may come in and claim the benefit of the pro- 
vision. 

3. "Where, therefore, an interference was de- 
clared between the appUcation of J. G. W. as- 
signee of A. & F. and a patent previously is- 
sued to I. M. S., in which case, upon appeal to 
him, the chief justice decided in favor of J. G. 
TV"., and ordered a patent to issue to him, and, 
after the return of the order, but before the 
issue of the patent, another interference was de- 
clared between the same application and a pat- 
out issued to A. B. W., and the chief justice, 
upon appeal, held this last interference wrong- 
fully declared, and peremptorily ordered the is- 
sue'of tiie patent in pursuance of his first order, 
which was done: Meld, that the chief justice 
erred, and that the patent issued in accordance 
with his last order was without authority and 
void, and should be enjoined. 

4. It has been frequently decided that the 
power conferred upon the United States circuit 
court to entertain bills in equity in controversies 
arising under the patent act, is a general equity 
power, end carries with it all the incidents be- 
longing to that species of jurisdiction. 

5. The power conferred not only enables a 
court of equity to decree a final remedy, but to 
take care that the subject of the controversy 
shall not be rendered valueless pending the liti- 
gation. 

[Cited in Perry v. Coming, Case No. 11,003.] 

6. Preliminary injunction granted under sec- 
tion 16 of the act of 1836 [5 Stat 123], as 
amended by section 10 of the act of 1839 [Id. 
354]. • 

1 [Reported by Samuel S. Fisher, Esq., and 

Hon. Samuel Blatchford, District Judge, and 

^ here compiled and reprinted by permission. The 

BvUabus and opinion are from 2 Fish. Pat Cas. 

^1, and the statement is from 5 Blatchf. 160.] 
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[This was a bill in equity by Orlando B. 
Potter, Nathaniel "Wheeler, and others against 
Com-tlandt P. Dixon and Edward Leamed.J 

2 [The bill in this case "was filed to set aside 
letters patent (or so much thereof as conflict- 
ed with letters patent owned by the plaintiffs) 
issued by the commissionei" of patents to 
James C Wilson, in pursuance of an ordei- 
-by Judge Dunlop, chief justice of the district 
court of the United States for the District of 
Columbia, made on appeal, December 30th, 
1862, and for an injunction, pending the suit,, 
against the sale or use of the said patent. 
The order of Judge Dunlop was made under 
the following circumstances: Wilson, as- 
signee of a patent gi-anted to Akins and Felt- 
housen [No. 8,282], applied to the commis- 
sioner for a reissue of that patent, upoa 
which application an interference was de- 
clared with a patent previously issued to. 
Isaac M. Singer. After a hearing of the is- 
sue between the parties, the commissioner 
decided in favor of Shager. Thereupon, art 
appeal was taken by Wilson, from the deci- 
sion, to Judge Dunlop, who, upon a review of 
the case, reversed the decision, and ordered 
the reissue to be gi-anted to Wilson. After the- 
return of the order and papers to the patent 
oface, and before the issuing of any reissued, 
patent parties interested in a patent previ- 
ously gi-anted to Allen B. Wilson, applied to- 
the patent office to declare an interference 
between that patent and the one granted to 
Aldns and Felthousen, which was done. Aft- 
er a hearing, the commissioner decided 
against the application, on the ground that 
Allen B. Wilson was the first inventor. 
Thereupon, an appeal was taken to Judge 
Dunlop, who held that the interfei-ence be- 
tween the patent of AMns and Felthouseu 
and the patent of Allen B. Wilson, was. 
wrongfully declared and should be dissolved,, 
on the ground that no second interference 
could be declared, under the statute, and that 
his decision upon the interference between 
the patent of Akins and Felthousen and the- 
patent of Singer, was conclusive upon tlie- 
commissioner; and he thereupon peremptori- 
ly ordered the reissue [No. 1,388] of the for- 
mer patent, in pursuance of his first order,, 
and refused to look into the case on its mer- 
its. The plaintiffs now applied for said in- 
junction.] 2 

Edwin W. Stoughton, George Gifford, and 
Samuel J. Gordon, for plaintiffs. 

James T. Brady, Samuel Blatchford, anvl 
Clarence A. Seward, for defendants. 

NELSON, Circuit Justice. The 7th section 
of Act July 4, 1836 (5 Stat 119), provides 
that, on an application for a patent, if the- 
commissioner shall be satisfied that the appli- 
cant is the original and first inventor, he shall 
be entitled to a patent; that if, upon the ap- 
plication, the commissioner shall refuse the- 

2 [From 5 Blatchf. 160.] 
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patent, the applicant may appeal to a board 
of examiners prorided for in tlie act; that the 
board shall have power to reverse the deci- 
sion of the commissioner; and that, if it is 
reversed, a certificate shall be made of the 
fact, and "he shall be governed thereby in 
the further proceedings to be had on such 
application." The Sth section provides, that 
when an application shall be made to the 
commissioner for a patent which, in his opin- 
ion, would interfere with any unexpired pat- 
ent which has been previously granted, it 
shall be his duty to give notice to the appli- 
cant or patentee, and that, if either party 
shall be dissatisfied with the decision of the 
commissioner, he may appeal fixtm such deci- 
sion, on like terms as in the preceding sec- 
tion, and the like proceedings shall be had 
to determine which, if either of the parties, 
is entitled to the patent. The 11th section of 
the act of March 3, 1839 (5 Stat. 354), sub- 
stitutes the chief justice of the district court 
of the United States for the District of Colum- 
bia for the board of examiners, and makes 
special provision for a full hearing before 
him, and also provides that, on the return of 
the papers and of his decision to the patent 
office, the decision shall be entered of record, 
and "shall govern the further proceedings of 
the commissioner in such case." The 16th 
section of the act of 1836 provides, that when 
there shall be two interfering patents, any 
person interested in any such patent may 
have a remedy by bill in equity, and that the 
court having cognizance thereof may ad- 
judge and declare either of the patents void, 
in whole or in part, or inoperative and invalid 
in any particular part of the United States. 
The motion for a preliminary injunction in 
this case is placed on two grounds: (1) That 
the commissioner had no authority to receive 
the surrender of the patent to Akins and Felt- 
housen, and reissue one to James G. Wilson, 
inasmuch as the order of Judge Dunlop was 
a nuUitj'; and (2) that, if otherwise, the re- 
issue was erroneous, as Allen B. Wilson was 
the first and original inventor. 

1. By the Sth section of the act of 1836, al- 
ready referred to, it is made the duty of the 
commissioner, on an application for a patent 
which in his opinion would interfere with 
a patent already gi-anted, to give notice to 
the parties interested, receive proofs, and de- 
termine the question of priority of invention. 
The party against whom he decides may ap- 
peal to the chief justice. It is supposed, by 
the learned c^.tii justice, that there can be but 
one interference declaimed by the commission- 
er, on an application for a patent, and that 
the decision of the chief justice is conclusive 
upon the commissioner, though, in the mean- 
time, and before the patent i^ues, another 
ease of interference should appear or be pre- 
sented. There is certainly nothing in the 
statute limiting the power oi uie commission- 
er in this respect, and the reason for the hear- 
ing in the second case is as strong as for that 
in the first. The object of the provision is 



one that pervades the whole of the statute, 
namely, to secure to the real inventor the ex- 
clusive privileges therein provided for. Be- 
sides, a hearing and decision between the ap- 
plicant for a patent and A., tvhether in favor 
of the one or the other, forms no rule for a 
decision between the applicant and B., in case 
of an interference declared between them. 
The proceedings are independent and inter 
alios. The effect sought to be given to the de- 
cision of Judge Dunlop would not be admit- 
ted if the proceedings had taken place in a 
suit at law or in equity, much less should it 
be allowed where they are informal and 
summaiy, with a view to the truth and merits 
of the case. The section is broad and un- 
qualified: "That whenever an application 
shall be made for a patent, which, in the opin- 
ion of the commissioner, would interfere," &c., 
"with any unexpired patent," &c., "it shall be 
the duty of the commissioner to give notice," 
&c. How the commissioner is to obtain infor- 
mation of the interfering patent is not provid- 
ed for in the statute, and hence the matter 
is necessarily left in his discretion, and he 
must obtain the information in the best way 
he can. If the partj- interested knows of the 
application, he can bring the interference to 
the notice of the commissioner; or, if the 
commissioner happens to recollect tlie issuing 
or existence of the previous patent, he may 
act upon that information. It would be very 
imreasonable to require him to recollect at 
the time all the previous patents that may in- 
terfere with the one applied for, or to require 
the party interested to know -that an applica- 
tion is pending in the ofiice for a patent inter- 
fering with his. 

The interference declared between tlie pat- 
ent of Akins and Felthousen and that of 
Singer, presented simply an issue between 
those two patents and nothing more, and the 
proofs did not necessarily extend, or might 
not have extended, beyond this issue. The 
decision of the chief justice in favor of the 
former was, doubtless, binding on the com- 
missioner as between those parties, but no 
further. The 11th section of the act of 1830 
does not provide thit the commissioner shall 
issue a patent to the applicant if the deci- 
sion of tlie cliief justice is in his favor, but 
simply declares that such decision shall "gov- 
ern the further proceedings of the commis- 
sioner in such case;" and so it should, as it 
respects the parties concerned, but not as to 
other parties who may come in and claim the 
benefit of the same provision. 

I am quite clear, therefore, that the learned 
chief justice erred in refusing to entertain the 
appeal in the case of the interference declar- 
ed with the Allen B, Wilson patent, and that 
his order to the commissionei' dissolving that 
interference, and directing his order in the 
case of the interference with the Singer pat- 
ent to be executed, was a nullity, and hence 
that the patent issued to James G. Wilson by 
the commissioner was without authority and 
void, and should be enjoined. 
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2. Even if the question in the case turned 
upon the merits, namely, whether or not the 
invention of A. B. "Wilson was prior to tliat 
of Akins & Felthousen, I should Mve felt 
bound to interfere and enjoin the patent; for 
in several cases before me on a final hearing 
decided in August, I860,— Potter v. Wilson 
[Case No. 11,342],— involving this question of 
priority, and in which J. G. Wilson was one 
of the defendants, X came to a clear convic- 
tion, upon the proofs, against the claim of 
Aldus & Felthousen. The decision has been 
generally acquiesced in,^ and the invention 
gone into very general and extensive use, as 
appears from the papers in this case. 

It may be proper to refer to section 8 of the 
act of March 3, 1837, which confers on the 
commissioner the same power on a reissue, 
over the question of granting it, which he pos- 
sessed in the case of an original application 
for a patent. 

It was argued on this motion by the learn- 
ed counsel for the defendants that section 1(3 
of the act of 1836, amended by section 10 of 
the act of 1839, did not authorize this court to 
gi-ant an injunction, and that the power was 
confined to the specific remedy pointed out 
in the section. We do not assent to this 
view. It has been frequently decided that 
the power conferred on the United States 
cu'cuit court to entertain bills in equity in 
controversies arising under the patent act, 
is a general equity power, and carries with 
it all the incidents belonging to that species 
of jurisdiction. The power conferred not only 
enables the court to decree a final remedy 
but to take care that the subject of the con- 
troversy shall not be rendered valueless pend- 
ing the litigation. 

Let an injunction issue according to the 
prayer of the bill. 



Case ]Sro. 11,336. 

POTTER et al. v. EMPIRE SEWING MA- 
CHINE CO. 
[3 Fish. Pat. Cas. 474.] i 
Circuit Court, S. D. New York. Dec, 1868. 
Patents— ExTESsiox— Effect upon Prior 

Reissue. 
Where a patent has been extended to a pat- 
entee under section 18 of the act of 1836 [5 Stat. 
124], it is immaterial whether or not he was 
vfsted with the entire interest in the patent at 
the time of a surrender and reissue made prior 
to the extension. The extension vested an ab- 
solute and complete title in him. 



In equity. This was a motion [by Orlando 
B. Pottei', Nathaniel Wheeler, and others] for 
a provisional injunction to restrain the de- 
fendants from infringing letters patent for 
an "improvement in sewing machines," grant- 
ed to Allen B. Wilson, November 12, 1850 



POTTER (EVANS v.) ■ 

[No. 7,776], reissued January 22, 1^6 [No. 
346], and extended for seven years from No- 
vember 12, 1SG4. Defendants were usUig 
what is known as a "wheel feed." 

S. J. Gordon, E. W. Stoughton, and Geo. 
Gifford, for complainants. 

C. A. Durgin, J. M. Van Coit, A. O. Wash- 
burn, and T. A. Jenckes, for defendants. 



NELSON, CU-cuit Justice. 1. This case in- 
volves the validity of the reissued patents to 
A. B. Wilson, of January 22, 1836, No. 346, 
and of December 9, 1856, No. 414, for certain 
new and useful improvements in sewing ma- 
chines. 

These letters patent were extended by the 
commissioner of patents on November 8, 1864, 
for the term of seven years from and after 
the expiration of the first term. The two 
patents have heretofore been frequently be- 
fore this court; and also before courts and 
judges in other districts and circuits; and 
have been the subject of laborious and ex- 
haustive investigation, both by counsel and 
court. Indeed, there have been but few pat- 
ents that have come before me or under my 
observation which have been more zealously 
or perseveringly contested; and yet, so far as 
appears, or I know, then: validity in every 
instance has been maintained. Many of these 
cases will be found in the first and second 
volumes of Fisher's Patent Gases. 

We shall not again go over the argument 
The question must be regarded as at rest in 
this court. 

2. That the defendants' machine embraces 
the material improvements in sewing ma- 
chines described and claimed in these patents, 
we thmk is equally plain, and will be found 
authoritatively settled in several of the cases 
already referred to. 

There is no substantial difference between 
the feed motion used by the defendants in 
their machine and that of A. B. Wilson, as 
has been sufficiently shown by the experts, 
and virtually heretofore adjudged by the 
courts. 

3. We do not inquire whether A. B. Wilson 
was vested with the entire interest in the pat- 
ents at the time of his surrender and reis- 
sues, in January and December, 1836, or some 
portion of the same were outstanding in third 
persons, as the extension of the patents to 
him by the commissioner, for seven years, 
which took effect on the expiration of the first 
term, vested an absolute and complete title 
to them in him for that period, under which 
the complainants derive their title. 

Decree for complainants for preliminary in- 
junction. 



1 [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 



[For other eases involving this patent, see note 
to Potter V. Whitney, Case No. 11,341.] 



POTTER (EVANS v.) See Case No. 4,569. 



POTTEH (Case No. 11,327) 
Case Ho. 11,327. 

POTTER et al- v. FULLER. 

[2 Fish. Pat. Cas. 251.] i 

Circuit Court, S. D. New York. June, 1862. 

lujuKCTioN IN Patent Cases— Infrixgbment by 

bEI.LIXG — lllREPAKABLE InJUKY — VALIDITr OF 

Patent — Sending Case to Juut — Verdicts 
WITHOUT Contest. 

V "^'J^^^^? machines were not manufactured 
by the defendants, but were sold by them as 
agents of the maker, an injunction against such 
selhng IS not such an irreparable injury as could 
prevent the issue of the writ. 

* 2- Where the validity of the patent is fully es- 
tablished, and the infringement is clear, a party 
has a right to protection by injunction, although 
it may cause great injury to- the infringer. 
'^*<^^^'^^H.S*^^se V. Hudson River R. Co., Case 
No. 6,560.] 

3. The tender ey of the courts in equity, as 
evmcea in their decisions, both in England and 
America, for the last few years, has been to con- 
sider eases, arising under letters patent, them- 
selves, upon full proof, instead of sending them 
to a jury. 

4. There is no reason why parties, all of whom 
are interested in a patent, may not make a com- 
mon fund for the purpose of protecting their 
common rights, by prosecuting those who, they 
think, have infringed them. 

5. While a decision in a former case is con- 
clusive only upon the parties to the litigation, it 
may be an adjudication upon the points in is- 
sue, so far as the validity of the patents is con- 
cerned, which is entitled to great weight in other 
cases, and which any court, upon a motion for 
a preliminary injunction, would, with extreme 
reluctance, attempt to overrule. 

[Cited in Edison Electric Light Co. v. Electric 
Manuf'g Co., 57 Fed. 619J1 

•^"i. ^^ Terdicts are obtained without contest- 
without collusion— because the defendants chose 
to yield to a judgment, as much weight should be 
given to such verdicts as if there had been a 
full trial, and a jury had passed upon the facts. 

[Cited in McWilliams Manuf'g Co. v Blun- 
dell, 11 Fed. 422.] 

In equity. This was a motion [by Orlando 
B. Potter, Nathaniel Wheeler, and others] for 
a preliminary injunction to restrain the de- 
fendant [Abraham Fuller] from infringing re- 
issued letters patent, Nos. 346 and 414, for 
improvements in sewing machines, granted 
to Allen B. Wilson, and more partieulai-ly re- 
ferred to in the report of the case of Potter 
v. Wilson [Case No. 11,342]. The defendant 
was selling what was known as the "Wil- 
liams & Oi-vis" machine, in the Southern dis- 
trict of New York, as an agent of the manu- 
facturers, who constructed the machines in 
Massachusetts. 

George Gifford, for complainants. 
Blatchford, Seward, & Griswold, for de- 
fendant. 

Before NELSON. Circuit Justice, and 
SMALLBY, District Judge. 

SMALLBY, District Judge. The bill is 
predicated upon two reissued letters patent 
to A. B. Wilson, one marked "346," dated 

1 [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 
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January 22, 1856, and the other marked 
"414," dated December 9, 1856. All the right, 
title, and interest which Wilson had to this 
invention and patent have passed, by various 
assignments duly executed, to the oratoi-s. 
The title of the orators to these Wilson re- 
issued patents is not denied. The bill, among, 
other things, states that after the oratois 
became the owners of said letters patent 
and the inventions therein described, and 
after the said reissues, the said reissue mark- 
ed "346" was infringed by one Joel Chase, 
and his confederates, in the city of New 
York, by the manufacture of sewing ma- 
chines, and the orators caused a suit in eq- 
uity to be commenced against him in the 
United States circuit court for the Southern 
disti-iet of New York, and an application to 
be made to said court for an injunction to 
issue against him; that on or about Septem- 
ber 27, 1856, an injunction was issued by 
said court, restraining and enjoining the said 
defendant Chase, and his confederates, from 
further infringement of said patent; that aft- 
erward, certain persons, seeking to possess 
themselves of the advantages of said inven- 
tion, had prepared for and commenced the 
manufacture of sewing machines in the state 
of Connecticut, differing considerably from 
the inventions of said Wilson, but emjploying 
some parts thereof— the orators caused ac- 
tions at law to be instituted against said 
persons in the ck-euit court of the United 
States for the disti-iet of Connecticut, to es- 
tablish the validity of said patents, and to 
recover damages for the infringement there- 
of: that the defendants in said actions ap- 
peared by counsel, and the plaintiffs pro- 
ceeded without delay to prepare for the trial 
of the same at the first term thereafter of 
said court, that is, the April term of 1858, 
and at that term obtained verdicts and re- 
covered damages therein. That the validity 
of said patents to Wilson, and the utility of 
his inventions, and the exclusive rights se- 
cured thereby, were acknowledged and ac- 
quiesced in by all said defendants and the 
public to a lai-ge extent, and the sajne were 
thereby ertablished. 

But thereafter, in other suits in equity in 
said court, on applications for preliminary in- 
junctions, some of the defendants not ap- 
pearing to be satisfied with the adjudica- 
tions already had, defended, and set up, and 
urged by their counsel in opposition to such 
applications, that the complainants had not 
sufficient title to said patents; that the sub- 
ject-matter of some of the claims was not 
patentable; that the inventions made by the 
patentee were not useful, and that he was 
not the first or the original inventor of what 
is claimed in said patents; that said reis- 
sued patents were void, because said A. B, 
Wilson had no right to apply for the same, 
and because they are not for the same in- 
vention as was the original: also, that said 
inventions, or substantial parts thereof, had 
been anticipated by inventions of Thimonier, 
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■of France; Elias Howe, Jr., Bradshaw, 
Walker, Bachelder, Sewell, Oai-penter, and 
■otliers. Long and elaljorate arguments were 
bad, and the court, after full delibeiution, 
overruled all of said objections, and all mat- 
ters wliicli were set up in defense, and about 
tlie last of December. 1858, granted and is- 
sued injunctions against tlie defendants. 

That in the month of February, 1859, more 
than twelve preliminary injunctions were 
granted and issued by the United States cir- 
cuit court for the Southern district of New 
York, against infringers of said patents. 
That' subsequently thereto a motion was 
made to dissolve one of said injunctions, and 
the motion, after a hearing thereof by the 
-court, was denied, and the injunction was 
•continued. 

That in the year 1838, suits in equity were 
brought upon said patents in the circuit 
•court of the United States for the Southern 
<listrict of New York, against James G. Wil- 
son and others, also against John R. Gibbs; 
and in December, 1S5S. another suit in eq- 
uity was brought against George B. Sloat and 
others for infringements of said patents. 
That in the month of February, 1859, prelim- 
inary injunctions were granted and issued 
by the court against the defendants in said 
suits; that the defendants, in their answers 
In said last three suits, set up as a defense 
therein most of the matters which had been 
«et up in the suits in the district of Connec- 
ticut; and in addition thereto, they alleged 
in their answers that the English patents is- 
sued to John Fisher and James Gibbons, Ed- 
ward Newton and Thomas Archbold, James 
■Cropper, John Brown Milnes, and the Ameri- 
can patents issued to William H. Akins and 
Jacob D. Felthousen, dated August 5, 1851, 
and the patent to William H. Johnson, dat- 
ed aiarch 7, 1834, and the caveat of said 
William H. Johnson, filed November 7, 1848, 
■contained the inventions, or substantial and 
material parts thereof, patented in and by 
said two reissued patents to said Allen B. 
Wilson; and that said inventions of said Wil- 
son, and substantial and material parts there- 
of, patented by said two reissued patents to 
said Allen B, Wilson, had, prior to the in- 
vention of said Allen B. Wilson, been made 
by and was known to and used by said Akins 
and Felthousen. Leander W. Langdon, Wil- 
liam H. Johnson, and divers other persons 
in the United States. That general replica- 
tions were filed by the complainants to said 
answers, denying said allegations, and a 
large quantity of testimony was taken in 
said suits preparatory for final hearing on 
pleadings and proofs, commencing about Jan- 
uary 1, 1859, and ending about November 14, 
1859, and amounting to over eighteen hun- 
dred pages in print. That said suits were 
brought to a final hearing on pleadings and 
proofs, before Justice Nelson. Judge Smalley 
sitting with him, on June 20, 18G0, and were 
argued by counsel on both sides, the argu- 
ments continuing for about two weeks. Af t- 
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er the arguments were closed, the com! held 
said suits under advisement until about Au- 
gust 17, 1860, when Justice Nelson rendered 
the decision of the court in said suits, over- 
ruling the defenses set up by the defendants 
therein, and deciding that said Allen B. Wil- 
son was the first and original inventor of all 
that is claimed in said patents, or either of 
them, and that said patents are both good 
and valid, and that the same had been in- 
fringed by all the defendants in said suits, 
and ordered an account from said defend- 
ants, and each of them, and that perpetual 
injunctions be issued against all of said de- 
fendants in said suits. And that on October 
4, 1860. a final decree was entered by the 
court against the defendants in each of said 
suits, adjudging and decreeing that said two 
reissued patents are good and valid; that 
said Allen B. Wilson was the original and 
first inventor of the improvements thereby 
secured; that the complainants in each of 
said suits, by vh'tue of said patents, and by 
the assignments alleged in the bill of com- 
plaint in each of said suits, were vested with 
the exclusive rights and privileges granted 
and secured in and by said patents and each 
of them; that the defendants in each of said 
suits had infringed upon said patents and 
each of them, and the exclusive rights of 
orators under the same; and also adjudging 
and deciding that the complainants in said 
suits should recover of the said defendants 
therein the gains, advantages, and profits 
which had arisen or accrued to the defend- 
ants therein respectively from their infringe- 
ments of said patents, and each of them, to- 
gether with the cost of the complainants in 
said suits; and also that a perpetual injunc- 
tion be granted and issued against the de- 
fendants in each of said suits; and ordered 
a reference to a master of said court to take 
account of the same. 

The bill further states, that a like final ■de- 
cree was entered by the said court on Novem- 
ber 5, 1860, in another suit upon said two re- 
issued patents, wherein Louis Planer and Jo- 
seph Anger, of the city of New York, were de- 
fendants, and against whom a suit had toeen 
brought in said couit for the infringement of 
said patents. 

And also, that a like final decree was enter- 
ed by said court on December 4, 1860, in an- 
other suit upon said two reissued patents, 
wherein James Hamson, Jr,, of the city of 
New York, was defendant, and against 'whom 
a suit had been brought in said court for the 
infringement of said patents. The bill further 
states, that after the orators became the own- 
ers of said lettei-s patent and inventions as 
aforesaid, and after the reissues 346 and 414 
above named, the same were at various times 
and at divers places infringed by Isaac F. 
Shepard, and many others who are named in 
the bm, in the district of Massachusetts, by 
the manufacture and sale of sewing machines; 
and the orators caused suits in equity to be 
commenced against them in the United States 
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circuit court for that district, and applications 
to be made to said court for injunctions to issue 
against said defendants. And such proceed- 
ings Tvere ttiereupon had, that perpetual in- 
junctions Tvere duly ordered to issue by said 
court, restraining and enjoining all of said de- 
fendants and their confederates from further 
infringement of said reissues. 

And the bill further states, that in the month 
of October, 1860, several suits in equity upon 
said patents were pending in the circuit court 
of the United States for the Eastern district 
of Pennsylvania; that the defendants had ap- 
peared by counsel in each of said suits, and 
put in answers therein; and in their answers 
respectively had set up as defense, among 
other things, the vanous matters of defense 
which had been set up by the defendants in 
the above-mentioned suits, in the Southern dis- 
trict of New York, and In the district of Con- 
necticut; that replications were filed to said 
answers, denying said allegations; and tes- 
timony was taken in said suits preparatory for 
final hearing thereof; and that in or about 
tlie month of October, 1860, said suits were 
brought to a final hearing on pleadings and 
proofs before his honor. Justice Grier, at Phil- 
adelphia, in said district, and final decrees were 
granted and entered therein overruling all the 
defenses set up by the defendants in said suits, 
and adjudging and decreeing that said Allen 
B. Wilson was the first and original inventor 
of all that is patented in and by i-aid patents, 
or either of them; and that said patents are 
good and valid; and that the complainants 
owned the same; and that the said patents 
had been infringed by all the defendants in 
said suits, and ordered and decreed an account 
from said defendants and each of them, and 
that perpetual injunctions be issued against 
all of said defendants in said suits. 

These are the material facts stated in the 
bill. They are sustained to some extent by 
the affidavits of four machinists and experts in 
relation to the question of infringement. 

Now, if the defendant's machine is found 
upon examination to infringe these patents, it 
is obvious that the bill makes a clear and 
sti-ong case for an injunction. And certainly 
the orators are entitled to an injunction un- 
less the evidence and exhibits, introduced by 
the defendant, defeat that right. That the 
defendant's machine has infringed, and that 
the one they are now selling is an infringe- 
ment of said reissued patents, and each of 
them, in defiance of the rights of the orators, i 
by using and vending to others to be used the 
inventions therein described, is claimed to be 
proved by the testimony of four experts and 
machinists, whose affidavits are attached to 
and" read in support of the bill, and who tes- 
tify that the defendant has been and is still 
using, or selling rather, machines similar in 
principle and operation to those described in 
the specification of said Wilson's reissued pat- 
ents. 

The defendant resists this application for a 
preliminary injunction on four grounds. Fkst, 



he says, that this is not a case where a prehm- 
inaiy injunction should issue, even if it be true 
that the Wilson patents are valid, and if it 
should turn out upon a hearing in chief that 
the defendant's machine is an infringement; 
for, he says, first, that to grant a preliminary 
injunction would produce irreparable injury 
to the defendants. It is difficult to see how 
that objection can well be sustained in this 
ease, even if such a fact would be good cause 
for withholding a preliminary injunction; for, 
it appears from the case that these machines 
are not being manufactured in New York; that 
they are only being sold here by an agent for 
the manufaetm-ers, Williams and Orvis, who 
construct them in Massachusetts. Therefore, 
there is not much force in the objection that p 
preliminary injunction in this case would pro- 
duce irreparable injmy, if it be really an in- 
fringement of these patents, by simply en- 
joining them from selling in the Southern dis- 
ti'iet of New York. " Besides, where the valid- 
ity of the patent is fully established and the 
infringement is clear, a party has a right to 
protection by injunction, although it may cause 
great injuiy to the infringer. 

Another objection that is urged is, that the 
plaintiffs are not entitled to a preliminary in- 
junction, because they have been guilty of 
great laches; and as evidence of these laches, 
defendants asserted in the affidavits filed by 
them and proved by records, that certain suits 
had been commenced against "Williams and 
Orvis," in the district of Massachusetts, for a 
violation of the Wilson patents in the manu- 
facture and vending of the same machines 
sold by the defendant. The court is not dis- 
posed to regard that claun favorably. It is 
said that the parties have had an opportunity 
in that district to bring these matters to issue 
before a jury, and therefore that a preliminary 
injunction should not issue. It is unquestion- 
ably true that in formfer years it has been 
much the practice of the courts, in adjudicating 
upon patents, when there was a seriously-dis- 
puted question of fact, to send the matter to 
a jury. But I think the tendency of the courts, 
as evinced by then- decisions, both in England 
and America, for the last few years, has been 
to consider the cases themselves upon full 
proof, instead of sending them to the jury. 
And I believe that the decision of a compe- 
tent court, accustomed to the investigation of 
facts of this kind in relation to matters of art 
and science, would be more satisfactory to 
intelligent minds than the verdict of a jury 
would be likely to be. There is usually a great 
mass of evidence put in (and it has been 
shown, in this case, that a similar one in Bos- 
ton occupied fifty-eight days in trial before 
the jury). The jurors, at least many of them, 
are not accustomed to investigations of this 
character, their minds become fatigued, their 
recollection of the testimony imperfect, and 
few, if any, take minutes of the evidence. For 
these reasons, and others not necessary to 
mention, I am induied to think that the deci- 
sion of a court of equity, upon a full investiga- 
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tlon of the facts, is, and ought to he, more i 
satisfactory ttian the verdict of a jviry under 
such circumstances. And after this question 
of the validity of these patents has heen once 
adjudicated, as it appears from the bill, and is 
conceded by the defendant in the ar^ment that 
it has, and after it has been again examined, 
I should hesitate long before I Tvould listen to 
the argument that the injunction should not 
issue because a jm-y has not passed upon the 
case. I think, therefore, that that objection is 
not well founded. 

The third reason urged by the defendant 
why an injunction should not be granted in 
this particular case, is alleged to be on ac- 
count of the oppressive conduct of the plain- 
tiffs. That is said to consist in the fact, 
which appeared in the evidence by the af- 
fidavits and the papers, that the various par- 
ties in interest in these "Wilson patents, the 
three classes of orators here, had agreed 
among themselves that they would make a 
common fund to prosecute infringements up- 
on tfiese patents, and thus protect their 
rights. This it is alleged, is a combination, 
oppressive in its character, which ought to 
be frowned upon by the court. But I can 
see nothing improper in the transaction. It 
does not appear that any parties entered in- 
to that an-angement who were not them- 
selves interested in those patents; and why 
they might not make a common fund for the 
purpose of protecting their common rights 
by prosecuting those they thought had in- 
fringed them, I am at a loss to conceive. 
I can see no objection to the injunction, 
therefore, upon that ground. 

The second ground on which the defend- 
ant resists the application is, that there has 
been no general acquiescence in the valid- 
ity of these patents, and that the former 
adjudications upon them, which are set forth 
in the orator's bill, were based upon errone- 
ous propositions; that Judge Ingersoll, in 
granting the injunction in the case of Pot- 
ter V. Holland [Case No. 11,330], in Con- 
necticut, was led to believe three erroneous 
propositions, which are now shown to be 
erroneous. These three erroi-s, the defend- 
ant insists, consist in this: First. That Judge 
Ingersoll supposed that the Wilson machine 
of 1850 was capable of producing the result 
claimed for it by the patentee; Secondly. 
That the feeding instrument was a combina- 
tion of two elements, namely, of the feeder 
and presser only, whereas, in fact, it is a 
combination of three elements. As to these 
two questions, the defendant claims that 
Judge Ingersoll committed a serious error in 
the hearing before him (which appears to 
have been elaborately argued and carefully 
considered), and that the same errors were 
sustained by the court in deciding the case 
of Potter V. Wilson lid. 11,342], at Coopers- 
town, decided by Judge Nelson, heard before 
Judge Nelson and myself; that Judge Inger- 
soll first made the mistake, and the full 
l)euch followed him. It is sufficient to dis- 
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pose of that position by saying that inas- 
miich as it has been once passed upon, after 
being fully argued before the late Judge 
Ingersolf, certainly an eminent patent law 
judge, and by the full bench, Mr. Justice 
Nelson presiding, it would hardly be pre- 
sumed that this court, on a motion for a 
preliminary injunction, would attempt to re- 
consider and overrule those decisions, made 
after such full consideration. In addition 
to that, though there has been much time 
spent upon these propositions, I have yet 
to see any reason to believe that the first 
ruling of Judge Ingersoll, sustained by Judge 
Nelson and myself, was not correct. 

The third reason which the defendant as- 
signs, is a question of fact. That Wilson 
was not the first person who invented any 
feeding instrument by which the cloth could 
be fed automatically, while the direction of 
the seam could be changed at the will of the 
operator, without interfering with the reg- 
ularity of feed. All the machines that the 
defendant now relies upon to sustain that 
proposition were before Judge Ingersoll, it 
appears, and again before the full court at 
Cooperstown, in 1860, except ElUthorpe's ma- 
chine, which I shall consider more hereafter. 
That disposes of the three objections made 
by the defendant upon that point. 

Then the inquiry returns, what weight and 
consideration ought to be given to those 
various adjudications in Connecticut, the 
Southern district of New York, m Massachu- 
setts, and in Pennsylvania? It is stated in 
the bill, and not denied by any affidavit (no 
answer having been put in), that the case 
was very fully heard on the final trial in 
June, 1860; that the argument occupied 
some twelve days, and the testimony pro- 
duced to the court occupied over eighteen 
hundred printed pages, that it received a 
full consideration, and that a final decree 
was made. Now, it is undoubtedly true that 
as this defendant, "and as "Williams and 
Orvls," whose machines this defendant is 
selling, were not parties to any of those 
suits, that decision is not conclusive upon 
them; but is it not an adjudication upon 
the points in issue, so far as the validity 
of these patents is concerned, which is en- 
titled to great weight, and which any court, 
sitting as this court now does, hearing a 
motion for a preliminary injunction, would, 
with exti'eme reluctance, attempt to over- 
rule? In addition, it seems that in Con- 
necticut various suits were brought and ver- 
dicts obtained. An affidavit, produced by 
the defendant, tends to show that those ver- 
dicts were not obtained upon trial, but by 
consent But Judge Ingersoll, who was hold- 
ing the court when those verdicts were ren- 
dered, states, in his opinion, that they were 
rendered without collusion; the suits were 
fully contested, although, before they went 
to t4al, the parties defendant yielded to a 
verdict agreeing to the damages. Under 
those circumstances, the defendant says. 
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those verdicts are not entitled to any con- 
sideration. I take a very different view of 
the question. 

If, as Ingersoll, District Judge, states— and 
-certainly we are hound to take his state- 
ment as correct— the suits were without col- 
lusion, were honestly defended, and finally, 
the defendants only yielded to a judgment 
when it was evident that the contest could 
not be sustained, I think the evidence is 
quite as strong in favor of the propriety of 
those verdicts, and quite as much weight 
should he given to them, as if there had 
heen a full trial and a jury had passed up- 
•on the facts; because it would indicate de- 
■eidedly that the defendanxs and their coun- 
sel (and the papers show that they were 
eminent counsel-^ome of the first members 
of the bar), after a full examination of the 
facts in the cases, came to the conclusion 
that they could not be successfully defend- 
•ed, and, therefore, did not choose to risk 
a verdict of the jury upon them. It is said, 
as to those eases in Massachusetts, there 
were no tx-ials, but decrees were entered by 
consent, and so also in the cases before Jus- 
tice Grier. There is no evidence in either 
of those cases that there was any collusion, 
and, in the absence of evidence, certainly 
the presumption is that there was none. 
These- objections, therefore, to the force that 
should be given to the previous adjudications, 
we think can not be sustained. 

The defendant claims, among other things 
on this present hearing, that Wm. H. John- 
son was the first inventor of the four-motion 
feed, and that Wheeler & Wilson's four-mo- 
tion feed was an infringement of Johnson's; 
and he insists that it was so determined by 
the jury in the ease recently tried in Mas- 
sachusetts—Johnson V. Root [Case No. 7,409]. 
The answer to this objection is contained in 
one paragraph, in Judge Nelson's opinion, 
delivered in the ease of Potter v. Wilson 
[supra], before referred to. Judge Nelson's 
last proposition was this: "It is further in- 
sisted that the device described in the caveat 
filed by Wm. H. Johnson, November, 184S, 
and in the patent issued to him 7th March, 
1854, contains the principle of this improve- 
ment of Wilson; but it is only necessary to 
read the description and examine the model 
of this machine to see that the device has no 
resemblance to that of Wilson in this im- 
provement in question." That would seem, 
therefore, to very effectually dispose of the 
claim that Johnson was the original inventor. 

The defendant now produces, however, and 
relies, as he states, upon two inventions 
prior to Wilson, which have not been before 
presented, as it is claimed, to any court. 
One is that of Solomon B. ElIithoi*pe, in- 
vented and reduced to practice, as is assert- 
ed, in 1847. To establish this position, the 
defendant relies upon the affidavits of Elli- 
thorpe, Marsh, and an exhibit, and copies of 
drawings from the patent office. I liave 
looked into those affidavits vei-y attentively. 



This subject of Ellitborpe's invention is not 
new to me; it was before me some eighteen 
months ago, in a question of injunction, and 
passed upon. Without any reference to that 
decision, however, I am disposed to revieiv 
the evidence now before the court, and see 
if this position can be maintained. It ap- 
pears, from Ellithoipe's affidavit (which is 
certainly very adroitly drawn), which has 
been read in the case, that he was, from 
1841 up to 1847, living in Albany; that he 
was an apprentice at the hatter's trade, but 
had given much attention to experimenting 
in making sewing machines from that time 
(1841) to 1847; and that previous to 1847 
he had perfected a number of machmes, four 
at least, and had put them in use; that early 
in the year 1847 he had made specifications 
for one of them, and this specification (a copy 
of which is said to be before the court) is 
dated July 7, 1S47. 

He says he made a machine like it before 
that date; that a number of them were 
used; one was used by a tailor in the 'inte- 
rior of New York, carrying on his trade, 
from whom he expected to obtain money to 
procure a patent, but he did not succeed in 
getting it; that he made arrangements, he 
said, with a friend of his to furnish him mon- 
ey to procure a patent, but that failed. It is 
a little singular that if he had at that time bsen 
the inventor of the machine, a small model 
of which has been before the court, cei-tain- 
ly a very superipr piece of mechanism, ex- 
hibiting great ingenuity, evidently contain- 
ing all the elements of this automatic feed 
of Wilson, that no one could be found who 
would advance the necessai-y funds, thirty, 
forty, or fifty dollars, to procure a patent. 
Nothing, however, seems to have been done 
in any manner by him until eleven years' 
afterward, in 1858. His excuse for this long 
delay is, that a great fire happened in Al- 
bany soon after he had got his papei's and 
model partially prepared, which destroyed 
his property; and he had supposed his draw- 
ings were all lost, and did not find them 
until some time in 1858, after he had re- 
moved to the city of New York, when, in 
looking over a box, to use his own phrase, 
containing some old trumpery, he found this 
first drawing, from which, he says, he 
copied the one sent to the patent office, a 
copy of which is before the court. The in- 
quiry might, perhaps, suggest itself— Where 
had this old box of trumpery been all this 
time? How came these di-awings, so veiy 
valuable, the only ones he had, to remain 
there unexhumed for a period of eleven 
years? No explanation is given, and we are 
left to conjecture. In 1858 he filed his draw- 
ings in the patent office, which, he says, 
were copied from this original draft he found 
in this box, which he made in 1847, and 
asked for a patent, but, singularly, not for 
an'improvement in the feed-motion of sewing 
machines, but for an alleged improvement in 
the bobbins of a sewing machine, an entix-ely 
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different thing from this; his specification 
does not indicate any thing of this kind. A 
copy of that applitation is hefore the court, 
furnished by the defendant, that describes 
it as being an application for an improve- 
ment in bobbins. Now, if his attention had 
been given from 1841 to 1S4T to improve- 
ments in sewing machines, and if he really 
had invented this invaluable feed, which has 
done so much to improve these machines, 
creating such an immense amount of litiga- 
tion throughout the countiy, it is hardly con- 
ceivable that he waited from 1811 to 185S, 
found his old drawings, and then only asked 
for an improvement in bobbins. 

The story is incredible, Mr. Marsh's affida- 
vit is relied upon to sustain :Mr. EUithorpe. 
It seems from Mr. Marsh's testimony that he 
was living in Albany about the same period of 
time, from 1811 to 1817, and he was an ap- 
prentice to the watchmaking business. He 
says he saw some drawings sometime before 
1847, which EUithorpe had made, and from 
his recollection, they are substantially like 
the ones that are now m the patent office. 
"Well, that certainly is very vague, inconclu- 
sive, and -uncei-tain. The idea that he, not 
being a machmist or expert, and knowing 
nothing about sewing machines himself, could 
carry in his mind twelve or fifteen years 
what the peculiar character of those draw- 
ings wei-e, is hardly credible. But he says 
further, that he remembers seeing a model 
which he says is similar to the one .that is 
exhibited in this ease, and which he (Elli- 
thoi-pe) made at that time; that he (Marsh) 
remembers making the brass spiral wire for 
it, and putting it into it A number of sug- 
gestions are brought to the mind in relation 
to this part of the testimony; presuming Mr. 
Marsh to be an honest witness, and the court 
does not intend to question that. If EUi- 
thorpe made such a model as that at that 
time, where has it been? They do not claim 
that that was burned in the buildmg. The 
first we hear of the model is now. Where 
has that slept for fifteen years? The truth 
is, and it is useless to disguise it, this whole 
affair of Ellithorpe's resembles very much an 
entire after-thought for defeating the orators 
in their just rights, if they have any, and can 
not, in my view of the case, with this evi- 
dence, be regarded favorably at all. 

It is again claimed that the Bachelder ma- 
chine, known as the "wheel-feed machine," 
which Bachelder in his affidavit states was 
put in use in January, 1819, and was patented 
in May, 1819, is prior to Wilson's invention, 
and defeats his claim of novelty, and that 
that question has not been before passed up- 
on by any court. There are three difficulties 
in sustaining this position. The first is, that 
It does not appear that this invention of Bach- 
elder was prior to Wilson. Bachelder states that 
this machine was built as early as January, 
1849, but it is not pretended that it was used 
before that date, while Wilson's invention 
goes back hito ISIS. In the case of Potter 
19FED.CAS. — 73 
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V. Wilson [supra]. Nelson, Circuit Justice, 
says: "The proof is veiy full and satisfactory 
that the invention of Wilson was so far ma- 
tured as to admit of sewing curved seams by 
way of experiment as far back as 1848." 
This opmion, it should be remembered, was 
pronounced after a very long hearing, as be- 
fore stated, and a large amount of testimony 
pro and con. Again, it does not appear when 
the machine, of which Exhibit J. B. is a copy, 
was first constructed. It is claimed by Bach- 
elder in his affidavit to be described in his ap- 
plication for a patent, December 27, 1848. 
But it seems from his own statement, that he 
had used various feed motions for his ma- 
chines previous to that time (I think at least 
six are described by him, all differing each 
from the other); that at one time he used 
sand-paper; at another time he used dog-fish 
skin. These he called his "rough-surface 
feeds." And he states that as late as November, 
1830, he made an application for a patent for 
this rough-surface feed, for an improvement 
upon his original machine, and that at a pub- 
lie exhibition in Boston in 1830, he exhibited a 
machine with a dog-fish skin rough-surface 
feed, and received a medal therefor. In what 
season of the year that exhibition was, the 
affidavit does not state, but probably it was 
m the autumn. Now, it should be borne in 
mind that this exhibit (J. B.) of the defend- 
ant, is a very ingenious machine, and as it 
was worked in presence of the court, does 
^ew seams of nearly any desirable cui-vature; 
and I apprehend it can not be contended by 
any one but that it is infinitely preferable to 
any of Batchelder's rough-surface feed ma- 
chines. Then, if Bachelder had, previous to 
this time (1850), when he presented his dog- 
fish skin rough-surface machine in Boston, 
and November, 1850, when he asked for a 
patent for that as an improvement upon his 
previous machine, for which he had got his 
patent, for which he applied in December, 
1848; I say, if he had, previous to this time 
invented and put in operation a machine that 
worked so well and effectively, as an exam- 
uiation of Exhibit J. B. shows that it does, it 
is inconceivable tbat he should have exhibit- 
ed at fairs, and made models of machines 
with dog-fish skin rough-surface, and after- 
ward have applied for a patent for that as an 
improvement upon his previous patent. It 
should be noticed that Bachelder does not pre- 
tend to say when this machine, exhibited in 
court, was made. He says himself, that it is 
made in accordance with one of his claims; 
but for the reasons I have already assigned, 
I can hardly come to that conclusion. Bach- 
elder's drawings were not furnished the court. 
They were here on the trial; but on looking 
for them among the papers, I could not find 
them. Again,! one orc>more of the Bachelder 
machines, his drawings and patents, have 
heretofore been before the court, were pre- 
sented in Connecticut and at Cooperstown, 
and they have been passed upon. The court, 
in both instances," decided that they did not 
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interfere, or in any way affect the validity of 
Wilson's patents, and could not be set up 
against them on that ground. For these rea- 
sons I think that this objection of the defend- 
ant can not be sustained 

The defendant presents another reason why 
tliis injunction should not issue. He says 
that the machines of Williams and Oryis, 
which are sold by the defendant Fuller, do 
not infringe upon either of Wilson's reissued 
patents. Now, whether they do or do not, 
depends very much upon the consti-uction that 
is to be given to those reissues. If the comt 
should give to those reissued patents the Um- 
ited and narrow construction claimed for 
them by the defendant's counsel, I am in- 
clined to think that that position, perhaps, 
could be maintained. If, on the other hand, 
this court, on this question of preliminary in- 
junction, follows the decision of Judge Inger- 
soll, and the full bench at a subsequent pe- 
riod, in relation to these same patents, it is 
very clear that the Williams and Orvis ma- 
chines do infringe these reissued patents; and 
in truth it is hardly contended by the cotmsel 
for the defendant, that they do not. It seems 
to have been conceded by the principal argu- 
ment made on behalf of the defendant, that 
if the decision of Judge Ingersoll, which was 
subsequently adopted and sustained by Judge 
Kelson, is a sound construction of those pat- 
ents, that this is an infringement of Wilson's 
patent; but the attempt was made to show 
that both courts had committed several errors 
in the construction of those patents. I have 
said all I care to say upon that bi-anch of 
the ease. Much time was spent in the argu- 
ment upon this very thing, more than upon 
any other; much ingenuity and nice criticism^ 
But it should be borne in mind, and probably 
was known by some of the defendant's coun- 
sel, that there was no criticism urged before 
this court that was not xirged with equal in- 
genuity and zeal and force before the court at 
Cooperstown. I have compared the briefs 
upOD that subject, and I find that these ques- 
tions were there presented and all have been 
passed upon. Justice Nelson, in the conclu- 
sion of his opinion in the case of Potter v- 
Wilson, says: 

"3. An objection is also taken that the de- 
fendant's machines do not infringe the im- 
provement of the feed motion of Wilson. 

"The leading original idea of Wilson, and 
which he has embodied into his improvement, 
is the substitution of the two surfaces be- 
tween which the cloth is clasped or held, for 
the baster-plate of previous machines, and so 
arranging these two sm-faces that one of 
them, by an automatic intermittent motion of 
one or both, would advance the cloth to the 
needle, and at the same tune admit of its be- 
ing turned by the hand so as 'to sew curved 
seams. Now, it is quite clear that this con- 
ception, which has remedied a great defect 
in previous machines by getting rid of the 
frame upon which the cloth was fastened, 
and wRieh could move only with the frame or 



[19 Fed. Cas. page 11543 

baster-plate, and hence, practically, could sew 
straight seams and fixed curves only, was 
capable of being embodied into a working 
machine in various modes and forms. A skill- 
ful mechanic, by mere skill, and without the- 
use of the inventive faculties, could embody 
it and adapt it to practical use by different 
mechanical devices. This requires ingenuity 
simply, not invention. But so long as Wil- 
son's ideas are found in the construction and 
arrangement, no matter what may be its 
form or shape or appearance, the party using 
it is appropriating his invention, and must be 
held an infringer; and within this view we 
are satisfied the machines of the several de- 
fendants must be regarded violations of the 
patents in question." 

It can hardly be expected, these questions^ 
having already been settled by the highest 
judicial ti-ibunal in the Southern district of 
New York, that I should on a question of 
preliminary injunction, attempt to overrule 
it. If that decision at Cooperstown was- 
wrong, the defendants could have carried it 
up; and it will not be pretended that that 
was a collusive case: it was fought too ear- 
nestly. I might almost say, bitterly. But 
they chose to settle down under the decision 
of the court, making it a pei*petual injunction 
upon the hearing in chief. If, upon this 
case, after they have a hearing in chief, the 
court should again take the same construction 
of these reissued patents that has been before 
taken, then there is an appeal to a higher tri- 
bunal; but until that time comes, all the 
courts of this district will— and most certain- 
ly I shall— feel bound by this decision. The 
consequence is, the injunction must issue ac- 
cording to the prayer of the bill. 

[For other cases involvinsr this patent, see 
note to Potter v. Whitney, Case No. 11,341.] 
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[Cited in Shimer v. Huber. Case No. 12.787- 
Nowhere reported; opinion by Cadwalader, i:>is- 
trict Judge, not now accessible.] 
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POTTER et al. v. HOLLAND. 

[1 Fish. Pat. Cas. 327; 4 Blatehf. 206.] x 

Circuit Court, D. Connecticut- Sept., ISoS. 

Patents — Right to Surkender — Joist Owneu- 
snii>— « AssiosBB "— " Gkantee "— " Licensee " 

—Rights of Third Persons. 
1. The sole risht to surrender letters patent 

is given (1) to the patentee, if he is alive, and 

1 [Reported by Samuel S. Fisher, Esq., and by 
Hon. Samuel Blatchford, District Judge, and 
here compiled and reprinted by permission. The 
syllabus and opinion are from 1 Fish. Pat. Cas. 
327, and the statement is from 4 Blatehf. 206.] 
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has made no assiRnment of the original patent; 
(2) to the executors or administrators of the pat- 
entee after his decease, where there has heen 
no such assignment; (3) to the assipjnee where 
liere has heen an assignment of the ongmal 
patent. 

2. Where, however, there has been an assign- 
n-.ent of an undivided part of the whole original 
patent, in such a case, the assignee of such a 
part, and the patentee, become joint owners of 
the Datent, and should join in the surrender, and 
if tfiey do not, it will he invalid, unless the part 
owner, not joining, shall ratify it. 

3. There are three classes of persons in whom 
the patentee can vest an interest of some kind in 
the patent. They are, an assignee, a grantee of 
an exclusive sectional right, and a licensee. 

4. An assignee is one who has transferred to 
him, in writing, the whole interest of the orig- 
inal patent, or any undivided part of such whole 
interest, in every portion of the United States. 

[Cited in Meyer v. Bailey, Case No. 9,516; 
Clement Manuf g Co. v. Upson & Hart Co., 
40 Fed. 472.] 

5. A grantee is one who has transferred to 
him, in writing, the exclusive right (excluding 
the patentee as well as others), under the patent, 
to make and use, and to grant to others to make 
and use, the thing patented within and through- 
out some specified part or i>ortion of the United 
States. 

[Cited in Perrv v. Corning. Case No. 11,004; 
Mever v. Bailey, Id. 9,516: Clement Man- 
uf 'g Co. V. Upson & Hart Co., 40 Fed. 472; 
Rice V. Boss, 46 Fed. 196.] 

6. A licensee is one who has transferred to 
him, in writing or orally, a less or different in- 
terest than either the interest in the whole pat- 
ent, or an undivided part of such whole interest, 
or an exclusive sectional interest. 

[Cited in Clement Manuf'g Co. v. Upson & 
Hart Co., 40 Fed. 472; Jones v. Berger, 58 
Fed. 1,007; Union Switch & Signal Co. v. 
.Tohnson R. Signal Co., 10 C. C. A. 176, 61 
Fed. 944.] 

7. A mere licensee can not bring an action at 
law for the violation of a patent. 

[Cited in Nelson v. McMann. Case .No. 10,- 
109; Wilson v. Chickering, 14 Fed. 918.] 

8. The terms, "assignee" and "grantee," are 
not used in the patent law of 1836 [5 Stat. 117], 
as synonymous terms, though courts, without 
having their attention particularly called to the 
subject, have sometimes used them indiscrimi- 
nately and in their popular sense. 

[Cited in Moore v. ]\Iarsh, 7 Wall. (74 U. S.) 
521.] 

9. It is not in the power of the patentee, by a 
surrender of his patent, to affect the rights of 
third persons, to whom he had previously pass- 
ed his interest in the whole or a part of the pat- 
ent without their consent. 

[Quoted in Potter v. Braunsdorf , Case No. 11,- 
321.] 

10. This consent may be manifested, either by 
joining in the surrender with the patentee, or by 
previously authorizing it, or by subsequently 
ratifying or approving it. 

11. A person, to whom the patentee has passed 
his interest in a part of the old patent, upon the 
surrender of the same by the patentee, and ob- 
taining a reissued patent, is entitled to the same 
right under the reissued patent that he had to 
the old one. 

[Quoted in Potter v. Braunsdorf, Case No. 
11,321. Cited in Campbell v. James, Id. 2,- 
361.] 

12. He may, however, elect to hold under the 
old patent, and it is not a valid objection that 
in such event there would be different claims of 
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right in the same invention secured to different 
sectional owners. 
[Cited in Sickles v. Evans, Case No. 12,839; 
McComb v. Brodie. Id. 8,708; Burdsall v. 
Ourran, r^ Fed. 919.] 

13. Under section 7 of the act of 1837 [5 Stat 
193] the owner of a sectional interest may make 
a' disclaimer for his sectional interest, which is 
to be taken as a part of the original specification 
for the section owned by him, and to no greater 
extent. 

14. After such disclaimer a different claim of 
right is secured to the disclaimant, the owner of 
a sectional interest, from what is purported to 
be secured to the patentee, the owner of the re- 
maining interest. 

In equity. This was an application for a 
provisional injunction. The bill set forth, 
that, on the 12thL of November, 1850, lettei-s 
patent [No. 7,776] were granted to Allen B. 
Wilson, for an "improvement in sewing ma- 
chines;" that, on tbe 26tli of November, 1850, 
Wilson, by an assignment in writing, sold 
and assigned to Aaron P. KUne, three undi- 
vided fourth parts of the invention, and pat- 
ent, except the right to construct, use, and 
sell the invention in the state of New Jer- 
sey, and the right to use the invention for 
sewing leather in the state of Massachu- 
setts; that, on the same day, Wilson, by an 
assignment in writing, sold and assigned one 
undivided fourth part of the invention and 
patent to Elisha P. Lee. except the right to 
construct, sell and use the invention in the 
state of New Jersey, and the right to use the 
improvement for sewing leather in the state 
of Massachusetts; that Lee, on the 6th of 
May, 1851, sold and assigned to Joseph N. 
Chapin, one undivided sixth part of all his 
right, title and interest in the patent and in- 
vention, excepting the states of Indiana, New 
Hampshire, Vermont, Vii'ginia, California, 
Mississippi, Louisiana, Wisconsin, and Ore- 
gon; that Lee, on the 6th of May, 1851, by 
an assignment in writing, sold and assigned 
to said Kline, five undivided sixth parts of 
all his right, title, and interest in and to the 
patent and invention, excepting the last-men- 
tioned states; that Chapin, on the 19th of 
May, 1851, by an assignment in writing, sold 
and assigned to said Kline, all his right, title 
and interest in the patent and invention, ex- 
cept the right thereto in and for the state of 
New Jersey; that Kline, on the 9th Novem- 
ber, 1854, by an assignment in writing, sold 
and assigned to Nathaniel Wheeler, one of 
the plaintiffs, all his right and interest to the 
patent and invention; that, in November, 
1855, Wheeler, and Orlando P. Potter, sold 
and assigned to said Wilson all their right 
and interest in the patent and invention; 
that, subsequently, Wilson surrendered the 
patent to the patent ofl5.ce, and obtained a re- 
issued one -for the same invention, upon an 
amended specification; and that such reis- 
sued patent had been assigned to the plain- 
tiffs by Wilson, by an assignment which con- 
veyed his whole interest in the patent and 
invention. On the hearing of the motion for 
the injunction, a preliminary objection was 
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taken by the defendants [Goodrich, Holland 
and others] to the validity of the reissued 
patent, on the ground that it did not appear 
by the bill, either that Lee joined "Wilson in 
surrendering the original patent, or author- 
ized Wilson to sun-ender it, or ratified the 
surrender after it had been made. This ob- 
jection was argued and considered by itself. 

Roger S. Baldwin, Ralph I. Ingersoll, and 
George Gifford, for plaintiffs. 

James T. Brady and Edward N. Dickerson, 
for defendants. 

Before NELSON, Circuit Justice, and IN- 
GERSOLL, District Judge. 

INGERSOLL, District Judge. It is stated 
in the bill, that Chapin, in his transfer to 
Kline, excepted from its operation the right 
which he had in the state of New Jersey. 
But the bill shows that he never had any 
right in the state of New Jersey, He only 
took a portion of the right, which had been 
transferred to Lee; and Lee never had trans- 
ferred to him any right of any kind for that 
state. The bill therefore shows that when 
the surrender was made, and the reissued 
patent was obtained, no one had any interest 
of any kind in the old patent, except Wilson 
and Lee. 

Exception is now taken to the validity of 
the reissued patent, upon which the suffi- 
ciency of the bill depends, for the reason, as 
is alleged, that the surrender of the old one 
was not lawfully made. To make that sur- 
render lawful, it is claimed that Lee should 
have joined Wilson in making it, or should 
have authorized Wilson to make it, or should 
have ratified the surrender after it had been 
made by Wilson; and as the bill does not 
show either that Lee joined Wilson in mak- 
ing the surrender, or authorized him to make 
it, or ratified it after it was made, that it 
must be held that the surrender was not 
lawfully made, and consequently that the re- 
issued patent was not legally issued, and is 
therefore void. There being no other objec- 
tion to the reissued patent, it will follow, if 
the surrender of the old one was lawfully 
made, that that patent was legally issued. 

In the 13th section of the patent law of 
183fi, is contained all the right to make a 
surrender. By that section it is provided, 
"that whenever any patent which has here- 
tofore been gi-anted, or which shall be here- 
after granted, shall be inoperative or invalid, 
by reason of a defective or insufficient de- 
scription or specification, or by reason of the 
patentee claiming in his specification, as his 
own invention, more than he had or shall 
have a right to claim as new, if the error has 
or shall have arisen, by inadvertency, acci- 
dent, or mistake, and without any fraudulent 
or deceptive intention, it shall be lawful for 
the commissioner, upon the surrender to him 
of such patent, and the payment of the fur- 
ther duty of fifteen dollars, to cause a new 
patent to be issued to the said inventor, for 
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tlie same invention, for the residue of the 
period, then unexpired, for which the orig- 
inal patent was granted, in accordance with 
the patentee's corrected description and spe- 
cification. And in case of his death, or any 
assignment by him made of the original pat- 
ent, a similar right shall vest in his execu- 
tors, administiutors, or assignees." 

The sole right to surrender is given (1) to 
the patentee, if he is alive, and has made no 
assignment of the original patent; (2) to the 
executors or administmtors of the patentee, 
after his decease, when there has been no 
such assignment; (3) to the assignee, when 
there has been an assignment of the original 
patent. And the right to surrender is given 
to no one else. Where, however, there has 
been an assignment of an undivided part of 
the whole original patent, in such a case, the 
assignee, of such a part, and the patentee, 
become joint owners of the patent, and 
should join in the surrender; if they do not, 
it will be invalid, unless the part owner, not 
joining, should ratify it If Lee, therefore, 
was not an assignee of the original patent, 
or an assignee of an undivided part of the 
original patent, within the meaning of the 
terms assignee and assignment, as they are 
used in the patent law, then it will follow that 
he had no legal right, as assignee, to surren- 
der, and that the surrender by Wilson, with- 
out his concurrence, was valid. If he was 
such assignee, then the surrender was inval- 
id. It is therefore necessary to determine 
what is meant by the terms assignee of the 
original patent, and assignment of the orig- 
inal patent, as they are used in the patent 
law. An assignment, as understood by the 
common law, is a parting with the whole 
propeity. 2 Black, 326. The 4th section of 
the patent act of 1793 [1 Stat 322] provides 
"that it shall be lawful for any inventor, his 
executor or administrator, to assign the title 
or interest in the said invention, at any time; 
and the assignee, having recorded the said 
assignment in the office of the seex-etary of 
state, shall thereafter stand in the place of 
the original inventor, both as to right and 
responsibility, and so the assignees of as- 
signees to any degree." Under that law it 
was held, in the case of Tyler v. Tuel, 6 
Oiunch [10 TJ. S.] 324, that a transferee of all 
the right secured by a patent excepting in 
the counties of Chittenden, Addison, Rut- 
land, and Windham, in the state of Vermont, 
was not an assignee within the meaning of 
the law. He was merely a grantee of a sec- 
tional interest, without power to sue at law. 
By that act the right to bring a suit at law 
was confined to the patentee and assignee. 
It was held, however, in the case of Whitte- 
more v. Cutter [Case No. 17,600], that a 
transferee of an undivided part of the whole 
patent was an assignee, entitled to join the 
patentee in a suit. It was thus held that no 
one was an assignee, unless the whole prop- 
erty in the patent, or an undivided part of 
such whole property, had been passed to him. 
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The power of the patentee as it now exists 
to mal£e an assignment of the patent, and to 
create other interests in it, is contained in 
the nth section of the patent law of 1836. 
That section is as follows: "Every patent 
shall he assignable in law, either as to the 
whole interest, or any undivided part there- 
of, hy any instrument in writing; which as- 
signment, and also every grant and convey- 
ance of the exclusive right under any patent 
to make and use, and grant to others to 
malJie and use, the thing patented within 
and throughout any specified part or portion 
of the United States, shall be recorded in the 
patent ofBce, within three months from the 
execution thereof, for which the assignee or 
grantee shall pay to the commissioner the 
sum of three dollars." And the 14th section 
authorizes suits at law to be brought in the 
name of the persons interested, whether as 
patentees, assignees, or grantees of the ex- 
clusive right within and throughout a speci- 
fied part of the United States. A mere li- 
censee can not bring an action at law for a 
violation of the patent. 

There are three classes of persons in whom 
the patentee can vest an interest of some 
kind in the patent. They are an assignee, 
a grantee of an exclusive sectional right, and 
a licensee. An assignee is one who has trans- 
ferred to him in writing the whole interest 
of the original patent, or an undivided' part 
of such whole interest in every portion of the 
United States. And no one, unless he has 
such an interest transferred to him, is an as- 
signee. A grantee is one who has transfer- 
red to him in writing the exclusive righl^ un- 
der the patent, to make and use, and to grant 
to others to make and use, the thing patent- 
ed, within and throughout some specified part 
or portion of the United States. Such right 
must be an exclusive sectional right exclud- 
ing the patentee therefrom. A licensee is one 
who has ti-ansferred to him, ui writing or 
orally, a less or different interest than either 
the interest in the whole patent, or an undi- 
vided part of such whole interest, or an ex- 
clusive sectional interest. 

Does the bill, therefore, show that Lee had 
ever transferred to him the whole interest in 
+he original patent, or an undivided part of 
such whole interest in every portion of the 
United States? It appears, by the bill, that 
no such interest wds transferred to him. The 
interest transferred to him was an undivided 
part of the patent, in a part and portion of the 
United States, not the whole patent, nor .an 
undivided part of the whole patent, in every 
part and portion of the United States. No in- 
terest was conveyed to him for the state of 
New Jersey. He had no interest in the pat 
ent for sewing leather in the state of Massa- 
chusetts. He never was, therefore, an as- 
signee of the original patent, within the 
meaning of the patent law of 1836, nor would 
he have been an assignee within the meaning 
of the patent law of 1793. 
The terms "assignee" and "grantee" are not 
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used in the patent law of 1836 as synonymous 
terms, though courts, without having their at 
tention particularly called to the subject, have 
sometimes used them indiscriminately, and 
in their popular sense. They have, however, 
the separate and distinct meanings above in- 
dicated. But if they were used in the law as 
synonymous terms, and i£ a grantee of an ex- 
clusive sectional interest were an assignee, 
it would not aid the defendant in the excep- 
tion that has been taken. For Lee was nei- 
ther an assignee, nor such grantee, but a li- 
censee merely, having no legal rights in the 
patent. 

It appears clearly by the case of Gaylord v. 
Wilder, 10 How. [51 U. S.] 477, that his in- 
terest was an interest only of the latter de- 
scription. Chief Justice Taney, in giving the 
opinion of the court in that case, on page 
494, says: "The patentee may assign his 
exclusive right, within and throughout a spec- 
ified part of the United States, and upon such 
an assignment, the assignee may sue in his 
own name for an infringement of his rights. 
But in order to enable him to sue, the assign- 
ment must undoubtedly convey to him the 
entire and unqualified monopoly which the 
patentee had m the territory specified, ex- 
cluding the patentee himself, as well as oth- 
ers. And any assignment short of this is a 
mere license." 

The action in that case was in favor of the 
patentee. It w-as for a violation of the rights 
granted by the patent Previous to the com- 
mencement of the suit, there had been a con- 
tract entered into between the patentee and 
one Herring, which purported to grant to 
Herring the exclusive right to make and 
vend the Salamander safe in the city, county, 
and state of New YotIz. By the conti-aet. 
Herring agreed to pay the patentee one cent 
a pound for every pound the safe might 
weigh, to be paid monthly. There was re- 
served to the patentee the right to set up a 
manufactory, or works, for making these 
safes, in the state of New York, provided it 
was not within fifty miles of the city, and to 
sell them in the state of New York, paying 
Herring one cent a pound on each safe so 
sold within the state. The court, on page 
495, say, "It is evident that this agreement 
is not an undivided interest in the whole pat- 
ent, nor the assignment of an exclusive right 
to the entire monopoly in the state or city 
of New York. It is to be regarded, therefore, 
as a license only; and under the act of cou- 
gress, does not enable Herring to maintain 
an action for an infringement of the patent 
right The defendant in error (the patentee) 
continues the legal owner of the monopoly 
created by the patent." In the ease now be- 
fore the court, there was no transfer of an 
undivided interest in the whole patent, nor 
the exclusive right to the entire monopoly in 
any specific territory, excluding the patentee 
from all right in such specific territory. And 
the language of the court is, that "any as- 
signment short of this is a mere license." It 
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conveys no legal right In the patent. Not- 
TYithstanding the transfer to Lee, Wilson con- 
tinued "the legal owner of the monopoly cre- 
ated by the patent." 

It has been strongly tu-ged against the right 
of the patentee to surrender the old patent, 
and take in his name a reissued one, without 
the assent of a third person to whom the 
patentee had previously passed an interest in 
the patent, either as grantee or licensee, that 
by such surrender and reissue the rights of 
such third person would be injuriously af- 
fected; that he would be deprived against 
his win by the act of the patentee of rights 
under the old patent, which he had purchased, 
and that no construction of the law relating 
to the surrender of patents, should be adopt- 
ed, which would produce so unjust a result. 
It is well known that in the most important 
patents which have been issued, vast Inter- 
ests have been ti-ansferred to grantees and 
licensees, which interests may be Injm'iously 
affected, provided this view taken of the case 
by the defendant, is well founded. We have, 
therefore, given it the most attentive consid- 
eration. 

We adopt the rule laid down by Judge Sto- 
ry, In the ease of Woodworth v. Stone [Case 
No. 18,021], that it is not in the power of the 
patentee, by a surrender of his patent, to af- 
fect the rights of third persons to whom he 
had previously passed his Interest In the 
whole or a part of the patent, without their 
consent. This consent may be manifested, 
either by joining in the surrender with the 
patentee, or by previously authorizing it, or 
by subsequently ratifying or approving it 
And taking advantage and benefit of it would 
be a ratification. And when so consented to, 
the rights of the party so consenting, in and 
to the old patent, are forever gone. And it 
may be considered as a sound and settled 
principle that a person to whom the patentee 
has passed his interest in a part of the old 
patent, upon the surrender of the same by the 
patentee, and obtaining a reissued patent, is 
entitled to the same right under the reissued 
patent that he had to the old one. The pat- 
entee by taking a reissue can not deprive him 
of the same right to it that he had to the 
old one, if he wishes to take benefit of such 
light Woodworth v. Hall [Id. 18,016], And 
when he does take advantage and benefit of 
the reissued patent, he consents to give up, 
and does give up, the right which he had un- 
der the old one. 

It does not follow from this, however, that 
because a third pei-son to whom a patentee 
has passed his interest in a part of a patent, 
is entitled to the same right to a reissued 
patent that he had to the old one, that he is 
compelled to take under the reissued one, and 
thereby be compelled to give up the right 
which he had under the old one. If he was, 
his right might be injuriously affected with- 
out his consent. If he was so compelled, a 
grantee under an old patent, of an exclusive 
territorial right, would be forced, without his 
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consent, to give up any amoimt of damages 
which he might be entitled to under the old 
patent, for a violation of right secured to 
him by that patent And it might so happen 
that the old patent surrendered was a valid 
one, and that the reissued one was invalid; 
or that the rights secured by the former were 
important, while the rights secured by the 
latter were of little consequence. 

To determine the question then, whether 
the rights of a third pei-son, to whom a pat- 
entee had previously passed his Interest, in a 
part of a patent, can be affected without his 
consent by the surrender of the old patent 
by the patentee alone, and the taking of a 
reissued one, it is necessary to determine 
whether, after such surtender and reissue 
(both the surrender and reissue being valid) 
such third person has the same rights under 
the old patent, if he chooses not to take ad- 
vantage of tbe surrender and the reissue, that 
he had to that patent before such surrender 
and reissue. If he has, then it will follow that 
by the surrender and the reissue his righte 
have not been injuriously affected; and, con- 
sequently, that there can be no valid objec- 
tion to the same. It is Insisted by the de- 
fendant that one right to an invention, in fa- 
vor of one person under a reissued patent, 
and a different right to the same invention in 
favor of another person under the orighial pat- 
ent, can not exist at one and the same time. 

When a patent is granted, certain exclusive 
rights are secured, or purported to be secur- 
ed to the Inventor. The object of the reis- 
sue is to secure greater rights than were 
actually secured by the first patent The 
subject of both patents is the same inven- 
tion, and the object of both patents is to se- 
cure rights in the same. This is the only 
object in both. A less right is, or may be, 
secured in the invention by the first patent. A 
greater right is, or may be. secured to the 
same invention by the reissued patent It is 
objected, if the person to whom the patentee 
has passed his interest in a part of the pat- 
ent, can hold the right so passed under such 
patent, after the same has been surrendered 
by the patentee and a reissued one obtained, 
and the patentee at the same time can hold 
the rights not so passed to such person, un- 
der and by virtue of the reissued patent, 
that one right to an invention may exist in 
one person in one part of the United States, 
and a different right to the same invention 
may exist in another pei-son, in a different 
part of the Unitea States: the one right evi- 
denced by one patent with the transfer of 
the rights therein, and the other right evi- 
denced hj another patent; that there would 
be two or more patents to secure the differ- 
ent rights which different persons might 
have to the one whole invention, and that 
this would not be in accordance with the 
patent laws of the United States, but direct- 
ly opposed to the same; that such laws au- 
thorize only one patent for one whole inven- 
tion. 
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The object of a patent, is to secure rights 
to an invention throughout the -whole tJnlt- 
■ed States. We can discover no good reason 
T\'hv a portion of the whole invention, for a 
particular portion of the United States, may 
not he secured by one patent, and the re- 
maining portion of the invention, or what 
Is claimed in it, for the residue of the Unit- 
ed States, he secured by another patent. 
These two patents would in effect constitute 
together but one patent for the whole in- 
vention for the whole United States. Two 
patents for separate parts, the separate parts 
together comprehending only the whole, 
would in effect be but one patent for the 
whole; no more than two separate deeds, 
for two separate sections of one whole lot 
of land, would be in effect more than one 
deed for the whole lot. No more would be 
secured by the two patents, than is author- 
ized by law to be secured, or than could be 
secured, by one. The two, in effect, would 
constitute but one. 

The patent laws of the United States ex- 
pressly authorize different claims of right 
to the same invention to be secured to differ- 
ent fractional or territorial owners or claim- 
ants. By" section 7 of the patent law of 
1837, it is among other things provided, that 
when any patentee shall have, through inad- 
vertence, accident or mistake, made his spec- 
iUcation of clahn too broad, claiming more 
than that of which he was the original or 
first inventor, some material and substantial 
part of the thhig patented being truly his 
own, that the owner of a sectional interest 
In the patent, may make disclaimer of such 
parts of the thing patented, as he shall not 
•claim to hold by virtue of the patent and 
transfer to him, stating therein the extent 
of his interest in the patent Which dis- 
■elaimer shall thereafter be taken and consid- 
ered as a part of the original specification to 
the extent of the interest which may be pos- 
sessed in the patent by the disclaimant, and 
by those claiming by or under him. and to 
no greater extent. The patentee may not 
wish to make a disclaimer. He is author- 
ized to do it, but is not compelled to do it. 
If he does not do it, his patent may be void 
for claiming too much. Tue owner of a 
sectional interest, however, can make a dis- 
-elaimer for his sectional interest, which is to 
be taken as a part of the original specifica- 
tion, for the section owned by him, and no 
greater extent After such disclaimer a dif- 
ferent claim of right, is secured to the dis- 
claimant, the owner of a sectional interest, 
from what is purported to be secured to the 
patentee, the owner of the remaining inter- 
est; different claims of right in the same 
invention are secured to different sectional 
owners; there are two specifications for the 
same invention, one making one claim or 
right to an invention, for one section of 
country, and the other making another and 
different claim of right to the same inven- 
tion, for another section of country. In ef- 
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feet it makes two patents out of one, one 
securing a claim of right to one person, and 
the other securing a different claim of right 
to another person. This is expressly author- 
ized by the patent law. 

It is to be inferred from the case of Wood- 
worth V. Stone [supra] that Judge Story was 
of the opinion already indicated. That case 
was upon the familiar Woodworth patent 
The original patent was granted to the in- 
ventor for fourteen years from the 27th day 
of December, 1828. It was subsequently re- 
newed by the commissioner, in favor of the 
administrator of the inventor for seven years 
from the 27th day of December. 1842. It 
was further extended by act of congress for 
seven years from the 27th day of December, 
1849. On the 8th day of July. 1845. the ad- 
ministrator surrendered the patent and ob- 
tained a reissued one. The history of the 
patent, as appears by various reports, m 
which the rights of parties under it were an 
controversy, shows, that previous to the sur- 
render and reissue, various and important 
rights under the original patent had been 
transferred to various persons in different 
parts of the United States. The supplemen- 
tal bill was upon the reissued patent, and 
one to whom a right previous to the surren- 
der had been passed, in a teiTitory in which 
the claimed violation took place, was made a 
party with the administrator. No one had 
joined in the surrender with the administra- 
tor. Exception was taken that the surren- 
der and reissue wei-e invalid, that the owner 
of the territorial right who. with the ad- 
ministrator, was made a party to the bill, 
had not joined the administrator in the sur- 
render. The supplemental bill, which was 
founded upon the sufficiency of the surren- 
der and the reissued patent was sustained. 
The judge holding that, by becoming a party 
to the supplemental bill, such owner of a- • 
territorial right ratified the surrender. The 
reports of other cases show that when this 
case was before Judge Story, he knew that 
there were other persons, in various parts of 
the United States, who had rights under the 
original patent and who had not joined in 
the surrender, and whose rights would be 
affected by the surrender, against their con- 
sent if they should not agree to it provided 
he held the surrender good, and provided, 
also, they could not hold under old patent 

When, therefore, he held the surrender 
good and valid, and decided that "it was not 
in the power of the patentee, by a surrender 
of his patent to affect the rights of third 
persons, to whom he had previously passed 
his interest in the whole or a part of the 
patent, without their consent" he must have 
been of the opinion that notwithstanding 
such surrender and reissue, such third per- 
sons could hold under the old patent, if they 
should choose, for otherwise their rights 
would be injuriously affected without their 
consent. 
With this view of the ease, the exception 
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taken by the defendant to the sufficiency of 
the complainants* bill, must be overruled. 

[Subsequently a provisional injunction was is- 
ni o9A^ ^^"^^^ °^ ^® complainants. Case No. 

[For other cases involvinj? this patent, see 
note to Potter v. Whitney, Case No. 11,341.] 
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POTTER et al. v. HOLLAND. 

[4 Blatchf. 238; 1 Fish. Pat. Cas. 382; Merw. 
Pat. Inv. 424.] i 

Circuit Court, D. Connecticut. Dec, 1858. 

Patents— Constkuotion—Pkima Faoib Evidence 
op validity — commissionek's decision as to 
Reissue — Combination — Validitt — Liberal 
Construction — Novelty. 

. ^- .T^s inventions of Allen B. Wilson, embod- 
ied m his patent of November 12th, 1850, for 
improvements in sewing machines," as reis- 
fSSS January 22d, 1856, and December 9th, 
loo6, denned and explained. 

2. A patent is prima fade evidence that the 
grant contained in it is valid, that what it pur- 
ports to secure was new and required invention 
and IS useful, and that it was invented by the 
patentee; and such prima fade evidence must 
nave full effect unless it is rebutted by suffi- 
cient countervailing evidence. 

[Cited in McComb v. Brodie, Case No. 8,708: 
Smith V. Woodruff, Id. 13,128a.] , 

3. The decision of the commissioner of pat- 
ents, m reissuing a patent, under section 13 of 
the act of July 4, 1836 (5 Stat. 122), that the re- 
issued patent is for the same invention original- 
ly discovered and intended by the patentee to be 
secured by the original patent, is not re-exam- 
"lable by this court, unless it is apparent, upon 
the face of the patent, that the commissioner 
has exceeded his authority, or unless there is a 
clear repugnancy between the old and the new 
patents, or unless the new one has been obtained 
by collusion between the commissioner and the 
patentee. 

[Cited in Sickles v. Evans, Case No. 12,839: 
Blake v. Stafford, Id, 1,504; House v. 
Young, Id. 6,738.] 

4. Wilson having invented a new mechoxiical 
automatic feed motion in a sewing machine, 
which is not to be used in conjunction with, or 
m aid of, or in addition to, any old mode of feed- 
ing, but is a new and independent element, in 
a combination consisting of a table or platform 
to support the material to be sewed, and a sew- 
ing mechanism, and such new feed motion, such, 
combination forming a new machine: Seld, that 
such machine is a new and different machine 
from a machine containing the combination of 
the old elements— a table or platform, and a 
sewing mechanism, and another kind of feed 
motion— and is not merely an improvement on 
the machine containin? such combination of old 
elements; and that Wilson has a right to cov- 
er, by his patent, the combination, in a single 
machine, of the two old elements— a table or 
platform, and a sewing mechanism— and the new 
feed motion, and is not obliged to limit his claim 
to an improvement on the old feed motion. 
[Cited in Potter v. Muller, Case No. 11,334.] 



1 [Reported by Hon. Samuel Blatchford, Dis- 
met Judge, and by Samuel S. Fisher, Esq., an'd 
here compiled and reprinted by permission. The 
syllabus and opinion are from 4 Blatchf. 238 
and the statement is from 1 Fish. Pat Cas. 382 
Merw. Pat, Inv. 424, contains only a partial re- 
port.] 
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\ 5. A patent is to be construed liberally, and 
IS not to be subjected to a rigid interpretation; 
and It IS to be presumed that the commissioner 
of patents has done his duty and has not grant- 
ed a patent when he ought not to have granted 
one, 

[Cited in Burke v. Partridge, 58 N. H. 351.] 

6, The validity of a patent is not to be deter- 
mined by the amount of invention required to 
produce what it covers. If the device is new 
and useful, there is a sufficient amount of inven- 
tion to authorize a patent. 

7, The effect of quiet enjoyment, acquiescence, 
recoveries without collusion, and strong evidence 
as to novelty, in indudng the issuing of a provi- 
sional injunction to restrain the infringement of 
a patent, considered. 

8, To authorize such an injunction, it is not 
necessary that all the claims of a patent should 
have been infringed by the defendant. 

2 [In equity. This was a motion [by Orlando 
B, Potter and Nathaniel Wheeler] for a pro- 
visional injunction to resti-ain the alleged in- 
fringement [by Goodrich Holland] of letters 
patent [No. 7,776], for an "improvement in 
sewing- machines," granted to Allen B. Wil- 
son, November 12, 1850. The original pat- 
ent was surrendered and reissued January 
22, 1856, in two divisions or patents, desig- 
nated as reissue Nos. 345 and 34(J. Reissue 
345 was surrendered and reissued December 
9, 1856, the last reissue being designated as 
reissue No. 414. A question relating to the 
validity of these reissues was argued in Sep- 
tember, 1858, and the opinion of the court is 
reported in Pottea: v. Holland [Case No. 11,- 
329]. The claims of the original patent of 
1850, were as follows: "What I claim, etc.. 
Is forming a stitch by each throw of the 
shuttle and corresponding motion of the nee- 
dle; that is to say: making one stitch at 
each forwai*d, and another at each back- 
ward motion of the shuttle, both constructed, 
armnged, and operating as herein described, 
or in any other mode substantially the same. 
Second. I claim the combination of the slid- 
ing bar, Q, the plate, r, the feeding-plate, V. 
the spring, W, the screw, t, the lever, R, and 
the clamping plate, T, for holding and feed- 
ing the cloth to the needle, and regulating 
the length of the stitch, in the manner herein 
described, or in any way substantially the 
same." The claim of reissue 345, aftei-ward 
suiTendered, was as follows; "What I claim 
is forming a stitch by each throw of the 
shuttle and corresponding motion of the nee- 
dle; that is to say: making one stitch at 
each forward, and another at each backward 
motion of the shuttle, .both constructed, ar- 
ranged, and operated as herein described, or 
in any other mode substantially the same." 
The claims of reissue 346 were as follows: 
"What I claim is, the method of causing the 
cloth or material to be sewed in a sewing ma- 
chine, to progress regularly by the joint ac- 
tion of the surfaces between which it is 
clamped, and which act in conjunction, sub- 
stantially in the manner and for the purpose 



2 [From 1 Fish. Pat. Cas. 382,] 
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herein specified. 2d. I claim holding the 
cloth or other material at rest by the needle, 
or its equivalent, in combination -with the 
method of causing it to progress regularly, 
the whole substantially as herein set forth. 
3d. I claim arranging feeding surfaces, sub- 
stantially such as are herein specified, in 
such relation to the needle as herein set 
foi-th, that they, or one of them, shall per- 
form the office of stripping the cloth or ma- 
terial from the needle as it rises, or recedes 
from it, as herein described. 4th. I claim so 
mounting and attaching one of the feeding- 
surfaces to some other part of the machine, 
that it may be remoyed or drawn away from 
the other surface at pleasure, substantially in 
the manner and to effect the objects herein 
set forth." The claims of reissue 414, ob- 
tained by surrender of reissue 345, were as 
follows: "I claim: 1st. The combination, in 
a single machine, of these three following 
elements, namely: A table, or platform, to 
support the material to be sewed, holding it 
for the action of the needle, and presenting it 
properly to the grasp of the feeduig appa- 
ratus; a sewing machine proper, consisting 
of a needle and shuttle, or their equivalents, 
and a mechanical feed automatic and caus- 
ing the cloth to progress regularly, by a 
feeding mechanism, to which the cloth is not 
attached, and so grasping the cloth that it 
may be turned and twisted by the hand of 
an operator, such twisting not interfering 
with the i-egular progression of the cloth; 
and the whole being constructed and acting 
together, and in combination with each oth- 
er, substantially in the manner and for the 
pui-poses herein specified. 2d. I claim mov- 
ing a shuttle, so shaped and held by its race, 
that jaws may embrace it, by means of two 
jaws, which are alternately in contact with 
the shuttle, and are constructed and move 
substantially in the manner herein set forth, 
making and breaMng their contact without 
any aid from cams or springs, or the equiva- 
lents of such devices. And, lastly, I claim a 
double-pointed shuttle, substantially such as 
is herein specified, in combination with jaws 
for driving it, substantially such as are de- 
scribed, whereby the shuttle may be thrown 
alternately fi-om opposite directions, through 
loops, without practically disturbing the loop- 
thread." 

[The feeding device described by Wilson, 
consisted of a bar beneath the table, having, 
upon the upper side of one vibrating end, 
sen-ations, or roughened projections, resem- 
bling, somewhat, a shoemaker's rasp. A slot 
in the table permitted these projections to 
rise slightly above its surface, so that cloth 
laid upon it would be caught by the projec- 
tions and carx-ied forward with each forward 
movement of the bar. To afford resistance, 
and enable the sentitions to seize the cloth, a 
plate pressed upon the cloth from above, kept 
in place by a spring, and this plate or press- 
or, and the roughened bar, constituted the 
"two feeding surfaces," which were the prin- 
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cipal features of the patent. The teeth upon 
the bar projected forward, so tbat they 
caught the cloth when moving in that direc- 
tion, but slipped nnder it without moving it, 
when di-awn backward; a result which was 
facilitated by the descent of the needle 
through the cloth simultaneously with the re- 
traction of the feed-bar.] 2 

R. S. Baldwin, R. J. & O. R. Ingersoll, and 
Geo. Gifford, for complainants. 

James T. Bi-ady and Edward N. Dickerson, 
for defendant 

INGERSOLL, District Judge. Prior to the 
invention of Wilson, the cloth to be sewed in 
a sewing machine had been fed by various 
devices. In some of the machines known, 
the material to be sewed was advanced un- 
der the needle by the hand of the operator. 
In other machines, the material was secured 
upon a baster-plate or frame, by means of 
nippers or pins, or some suitable contrivance, 
and this plate received a regular progressive- 
motion, through the agency of suitable ma- 
chinery. In the former machine, there was no- 
security of any regularity of stitch; but, by 
it, curved seams could be sewed. In the lat- 
ter, there was a regularity of stitch, but the- 
baster-plate hampered the free motion of the- 
cloth, prevented its being turned, and re- 
duced the capabilities of the machine, and 
prevented it from sewing seams of any con- 
siderable degree of curvature. To obviate 
the objections to the old modes Wilson made 
his invention. The feed between his surfa- 
ces is not effected by a continuous intermit- 
tent motion of the surfaces forward, but is 
effected by the reciprocating intermittent mo- 
; tion of one of them in conjunction with the 
pi-essure made by the other one. He dis- 
penses with the baster-plate or baster, and^ 
by the instrumentalities which he adopts, a 
regularity of stitch is secured, the cloth is- 
not hampered by the bastei'-plate, and seams 
can be formed of almost all degrees of curva- 
ture. By his invention the difficulties and 
objections incident both to a hand feed and 
to that derived from the baster-plate are ob- 
viated, while, at the same time, the good 
features of both are retained. A regularity 
of stitch and the sewing of curves are se- 
cured. Surfaces, as before used and ap- 
plied, could not be used and applied to cloth, 
so as to sew seams of any considerable de- 
gi*ee of curvatui-e. By his devices, as con- 
trived, the cloth, while held between the sur- 
faces, can be turned and twisted so as to sew 
curved seams, it being grasped in only a 
small portion of its surface by the feeding 
clamps. 

The patent No. 346 purports to be for the 
invention of a new and useful method of 
feeding the cloth or material to be sewed, in 
machines for sewing, and it pui-ports to- 
giunt to Wilson and his assigns, the esclu- 

2 [From 1 Fish. Pat. Cas. 382.] 
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sive riglit, for fourteen years from the 12th 
of November, 1850: (1) To the method de- 
scribed in the specification, of causing the 
cloth or material to be sewed in a sewing 
machine, to progress regularly, by the joint 
action of the siirfaces between which it is 
clasped, and which act in conjunction, sub- 
stantially in the manner and for the pur- 
poses in the specification mentioned; which 
manner is a regular intermittent progress of 
the cloth, by the means desci'ibed, so that 
the cloth, while grasped by the surfaces, can 
be turned as it was before tiu-ned, when the 
cloth was advanced by the hand of the op- 
ei-ator, and which purpose is to secure a reg- 
ularity of stitch, and also that seam's may 
be sewed of any considei-able aegree of eur- 
vatura (2) To the method of holding the cloth 
or other material at rest by the needle, as 
described in the specifications, or its equiva- 
lent, in combination with the method of caus- 
ing it to progress regularly as in the patent 
is set forth. (3) To the mode of ai-ranging 
feeding surfaces substantially as in the speci- 
fication set forth, in such relation to the 
needle, that they, the feeding sm-faces, or 
one of them, shall perfoi-m the office of sti'ip- 
ping the cloth or material from the needle, as 
it rises or recedes from it yi) To the mode 
of mounting and attaching one of the feed- 
ing sm-faces to some other pari of the ma- 
chine, as described, so that it may be re- 
moved or drawn away from the other sur- 
face at pleasure, to effect the objects in the 
specification set forth. The patent is prima 
facie evidence that the several grants of right 
contained in it are valid, that the several 
things, methods and devices gi-anted were 
new, that they are useful, that they required 
invention, and that they were the invention of 
Wilson; and this prima facie evidence must 
have full effect, unless it is rebutted by suffi- 
cient countervailing evidence. 

The invention described in patent No. 414, 
purports to be certain new and useful im- 
provements in machinery for sewing seams; 
and, among other things, it purports to grant 
to Wilson the exclusive right, for fouri:een 
years from the 12th of November, 1850, to 
the combination, in a single machine, of the 
three following elements, namely,, a table or 
platform to support the material to be sewed, 
holding it for the action of the needle, and 
presenting it properly to the grasp of the 
feeding appai-atus; a sewing mechanism 
proper, consisting of a needle and shuttle, or 
their equivalents; and a mechanical feed au- 
tomatic, causing the cloth to progress regular- 
ly, to which the cloth is not attached, and 
so grasping the cloth that it may be turned 
and twisted by the hand of an operator, 
such twisting not interfering with the regu- 
lar progression of the cloth, and the whole 
being constructed and acting together, and in 
combination with each other, substantially 
in the manner and for the purposes in the 
specification set forth. This patent is prima 
facie evidence, also, that the grants of right 
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contained in it are valid, that the improved 
combination which the patent piirports to se- 
cure was new and is useful, that it required 
invention, and that Wilson was the inventor 
of the same. 

The patents upon which this bill of com- 
plaint is founded are reissued ones, the orig- 
inal one which was surrendered having been 
granted on the 12th of November, 1850. The 
question of the validity of the surrender has 
been heretofore argued and determined. See 
Potter V. Holland [Case No. 11,239]. 

The 13th section of the patent act of July 
4, 1836 (5 Stat. 122), provides, that, when- 
ever any patent shall be inoperative or in- 
valid, by reason of a defective or insuffi- 
cient description or specification, or by rea- 
son of the patentee's claiming in his specifi- 
cation, as his own invention, more than he 
had a right to claim as new, if the error 
shall have arisen by inadvertency, accident 
or mistake, and without any fraudulent or 
deceptive intention, it shall be the duty of 
the commissioner, upon the surrender of the 
old patent, and the payment of the further 
duty of fifteen dollars, to cause a new patent 
to be issued to the inventor for the same 
invention, for the residue of the period then 
unexpired, for which the original patent was 
granted, in accordance with the patentee's 
corrected description and. specification. The 
power and duty of granting a new patent for 
the original invention, when a lawful sur- 
render of the old patent has been made, are 
by law expressly confided to the commission- 
er. The decision made by him in this case 
is, that the reissued patents are for the same 
Invention originally discovered and intended 
by the patentee to be secured by the original 
patent. That decision the la.vf has confided 
to his judgment. The court must take that 
decision as a lawful exercise of his authority. 
It is not re-Kcaminable here, unless it is ap- 
pareot, upon the face of the patent, that the 
commissioner has exceeded his authority, or 
unless there is a clear repugnancy between 
the old and the new patents, or unless the 
new one has been obtained by collusion be- 
tween the commissioner and the patentee. 
Woodworth V, Stone [Case No. 18,021]. It is 
not apparent upon the face of either of the 
reissued patents, that the commissioner, in 
granting the same, exceeded his authority; 
neither does there appear to be any clear re- 
pugnancy between the old patent and the 
new ones; nor is there any satisfactory evi- 
dence to show that either of the new patents 
was obtained by collusion between the com- 
missioner and the patentee. The exception 
taken by the defendant, that the invention 
secured by the reissued patents was not the 
invention of the patentee when the original 
patent was granted, and was not intended by 
him to be secured by that patent, must, 
therefore, fail. The grants of right contain- 
ed in the reissued patents must, therefore, be 
considered valid grants of right, entitled to 
protection, unless it appears upon the face 
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of the patent tliat they are invalid, or unless 
the prima facie evidence which the patents 
afford, that the several things, methods and 
devices patented were new and useful, that 
they required invention, and that they were 
the invention of Wilson, has heen destroyed 
by suflacient countervailing testimony. 

What is patented by the patent No. 414 
is a sewing machine, having in combination 
the three elements above described, namely. 
a table or platform, to support the material 
to be sewed, in the manner stated; a sewing 
mechanism proper, as described; and a me- 
chanical feed automatic, as described. The 
only element that is claimed to be new is the 
mechanical feed automatic, by which the 
cloth is made to progress regularly to be 
sewed, and to which the cloth is not attached. 
It is insisted by the defendant, that, before 
the invention of Wilson, a sewing machine, I 
having in combination the three elements, of 
a table or platform, to support the material 
to be sewed, a sewing apparatus, and a feed 
motion, by which the cloth was made, to 
progress to be sewed, was known and in 
public use; and this being so, it is claimed 
that, if Wilson did invent a new mechanical 
automatic feed, entirely unlike any feed mo- 
tion before Imown, except only in its being 
a feed motion, he could not, by the patent 
law, have patented to him the combination, 
an a single machine, of the elements of the 
table or platform, to support the material 
to be sewed, and the sewing mechanism, 
which constituted two of the elements of the 
■old combination, and the new mechanical au- 
tomatic feed invented, but that he could 
only have patented to him an improvement 
-on the old feed motion, by which the old 
combination would be made more useful, 
and that a patent for such a new combina- 
tion as is patented, is void. "Whoever dis- 
covers that a certain useful .result will be 
produced in any art, machine, manufacture 
or composition of matter, by tlie use of cer- 
tain means, is entitled to a patent for it, 
provided he specifies the means he uses, in a 
manner so full and exact, that any one skilled 
in the science to which it appertains, can, 
by using the means he specifies, without any 
4iddition to or subtraction from them, pro- 
duce precisely the result he describes. And, 
if this cannot be done by the means he de- 
scribes, the patent is void. And, if it can 
be done, then the patent confers on him the 
exclusive right to use the means he specifies, 
to produce the result or effect he describes, 
and nothing more." O'Beilly v. Morse, 15 
How. [56 U. S.] 62, 119. 

Wilson invented a new mechanical auto- 
matic feed, which causes the cloth to be sew- 
ed to progress with a regular, intermittent 
motion, and to which the cloth is not at- 
tached. It was new, never having before 
been known. It was a new mechanical au- 
tomatic feed. It was an improvement on the 
old feed only in that sense, that any new 
and useful mechanical device, to accomplish 
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a given object, is an improvement on all oth- 
er known mechanical devices to accomplish 
the same object. It is not something in aid 
of the old mode, and to make the use of 
any old mode better. It dispenses with and 
discards the old modes, and substitutes in 
their place other means, to accomplish a use- 
ful result. It is not an addition to any old 
mode, to be used in conjunction with such old 
mode, and to make such old mode better and 
more effectual. If it were, then there would 
be foi'ce in the exception taken by the de- 
fendant to the patent and now under consid- 
eration. Barrett v. Hall [Case No. 1,047J. 
Having discovered such new mechanical au- 
tomatic feed, which was to be used independ- 
ent of all other feeds, and not in conjunc- 
tion with, or in aid of, or in addition to, 
any old mode, he discovered, that, by the use 
of the means by which it was accomplished, 
in combination with a table or platform, to 
support the material to be sewed, in the man- 
ner stated, and a sewing mechanism proper, 
as described, -a new machine would be pro- 
duced, that would accomplish a certain \ise- 
ful result. By the combination of these 
means in a machine, the elements of which 
were partly old and partly new, such useful 
result is produced. If Wilson made this dis- 
covery, and it was new, the patent which 
purports to confer on him the exclusive right 
to use these means in combination, in a ma- 
chine to produce such useful result, must bo 
valid; and it was his discovery, and it was 
new, unless the old combination of a table 
or platform to support the material to be 
sewed, and a sewing apparatus, and some 
kind of a feed motion, which caused the 
cloth to be sewed to progress, was a combi- 
nation of the same means. 

If Wilson's new mechanical automatic feed 
were but an improvement on the old feed, 
and to be used in conjunction with or in aid 
of, or in addition to, the old feed, then his 
combination would include the old one; then 
his combination would be the old combina- 
tion, with an improvement of one of the old 
elements composing the old combination add- 
ed to it; then there would be a combination 
of the same means, in what was patented 
to him. that existed in the old mode, with 
something in addition, to improve one cle- 
ment of the combination of the old means 
used. But it has been already shown, that 
Wilson's new mechanical automatic feed is 
not to be used in conjunction with, or in aid 
of, or in addition to, the old feed, that it is 
not merely an improvement on the old feed, 
but that it is independent of it, that it dis- 
penses with it, that it discards it, that it is 
an entirely new device, and not something 
added to an old device. The old mode was 
not a combination including all feed devices, 
known and unknown, but only one of certain 
known devices, acting in a particular way. 
As Wilson's mechanical automatic feed is not 
used in conjunction with, or in aid of, or in 
addition to, the old feed, which made one of 
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the elements of the old eombination, but is a 
new and independent element in the combi- 
nation patented to him, and not an improve- 
ment merely in one of the elements of the old 
combination, it must be held that a machine 
containing the eombination of elements pat- 
ented to him, is a new and different machine 
from a machine containing the combination 
of old elements known before his invention, 
and not an improvement merely on such ma- 
chine containing such combination of old ele- 
ments. The exception taken by the defend- 
ant to the validity of the patent No. 414, 
must, therefore, be ovemiled. 

As has already been shown, there are four 
several claims and grants of right in the pat- 
ent No, 346. The defendant admits that the 
second claim is, by itself, a valid claim. But 
it is insisted that that is vitiated by the pat- 
entee's making, in the same patent, and 
joining with It, invalid claims of right; and 
exception is taken to the other three claims. 
It is urged that each of the other three claims 
is invalid. 

In considering the questions that have been 
raised against the validity of the patent, it 
should be borne in mind that patents are to 
be construed liberally; that they are not to 
be subjected to a rigid interpretation; and 
that it is to be presumed that the commis- 
sioner has done his duty, and has not grant- 
ed a patent when he ought not to have grant- 
ed one. 

In regard to the first claim, the ground 
taken is, that the cloth, or matei-ial to be 
sewed, will not progress regularly, merely by 
the joint instrumentality of the surfaces be- 
tween which it is clasped; that, in order to 
make it progress regularly, the aid of the 
needle, or some other instrumentality, is re- 
quired; that, therefore, no useful result is 
produced by the use of the means in the 
claim specified; and that a patent for the 
same is invalid. It appears, by the operation 
of the devices patented to Wilson, when they 
are properly adjusted, that the cloth, or ma- 
terial to be sewed, will progress or go for- 
ward regularly, as claimed, by the joint in- 
strumentality of the sm-faces between which 
it is clasped, without the aid or assistance of 
any other instrumentality, and be ready, after 
it has progressed and gone forward as de- 
sired, to be acted upon by the needle, for the 
purpose of being sewed. The instrumentality 
of the needle is not required to make the doth 
progress or go forward. It is a security, 
however, that the cloth shall be kept station- 
ary after it has progressed and gone forward, 
while one of the surfaces, by whose instru- 
mentality the cloth is made to advance, is re- 
ceding, preparatory to another progress of the 
cloth forward, as desired, by the joint instru- 
mentality of the same two surfaces between 
which the cloth is clasped. The way in 
which the cloth is made to progress regularly 
by the instrumentality of the two feeding 
smfaces, without the aid of the needle, is 
pointed out in the specification. To e^ect 
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this operation, the lower feeding surface is 
roughened by small teeth, like saw teeth, 
which, when moved in one direction, slip under 
the cloth, without moving it, but, when moved 
in the other direction, catch the material on 
the points of the roughened surface, and forc& 
it to traverse along with the surface. When 
the devices are properly adjusted, this is ac- 
complished. The use of the means specified 
in the claim does:, therefore, produce a useful 
result. 

It is insisted that the third grant of right 
in the patent No. 346. is not for any new 
means to accomplish a useful result. Prior 
to the invention of Wilson, a stcipper had 
been known and used. He did not invent 
the stripper. He does not pretend to have- 
invented it. He claims to have invented a 
new mechanical automatic feed, and to have- 
invested one of the feeding surfaces, in his 
new mechanical automatic feed, with the ad- 
dition'al power or function of stripping the- 
eloth from the needle, which function in a 
feed surface was not before known. If bis 
mechanical automatic feed (the instramen- 
talities by which the feed is effected being 
the surfaces acting as described) was new, 
and if, before his invention, one of the feed 
surfaces had not been used as a sti-ipper, then 
it will necessarily follow that the grant made- 
to him of his peculiar mode of arranging his 
feeding surfaces as in the specification set 
foith, in such relation to the needle, that one 
of them, in addition to performing the oflace 
of causing, with the aid of the other sm'face, 
the cloth or material to be sewed to progress 
regularly, shall perform the additional office 
of stripping the doth or material from the 
needle, as it rises or recedes from it, was 
new, although a sti-ipper distinct and inde- 
pendent of the feed sm-faces was well known 
before, and was therefore old. The peculiari- 
ty of the invention is, that one of the feed 
surfaces is used as a feed surface and also as 
a stripper, that it acts in this two-fold ca- 
pacity, and that it has this double character. 
The defendant insists that the stripper which 
he uses is one which has long been known, 
and was in use prior to the invention of Wil- 
son. That may be so; and, if it is so, it will 
have its proper effect when the question of 
fact, whether the defendant has infringed on 
the third grant of right to Wilson, comes to 
be considered. The question now under con- 
sideration is, whether the third grant of right 
contained in the patent is invalid— not wheth- 
er the defendant has infringed upon that 
grant of right The grant of right is the 
mode of arranging feeding surfaces as point- 
<Jd out, so that they, or one of them, in addi- 
tion to the office which they perform of act- 
ing as a feeder, shall also perform the office 
of a stripper. This was new, and not before 
Imown. The grant of right, therefore, is 
valid; which grant of right, however, will 
not prevent the defendant from using any 
stripper which was known and in use prior to 
the invention of Wilson. 
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It is insistea, also, that the fourth grant of 
right in this same patent is invalid, for the 
alleged reason, that that -which is granted re- 
quired no invention, The patent is prima 
facie evidence that what is granted did re- 
<iuu-e invention. The validity of the grant 
is not to he determined by the amount of in- 
vention that was required. If the device is 
new, if it is useful, and if it had not been 
Ixuown before, there is a sufficient amount 
of invention to authorize a patent Curt. Pat. 
p. 5, note 1. It has been ah-eady shown that 
the method described in the specification, of 
•causing the cloth or material to be sewed to 
progress regularly, by the joint instrumen- 
tality of the surfaces between which it is 
clasped, for the pui-pose specified, is useful, 
and did require invention. It follows, there- 
fore, that the action of the surfaces, as de- 
scribed in the patent, is useful, and required 
invention. If the action of the surfaces, as 
described in the patent, is useful, and re- 
quired invention, it follows that something 
added to the surfaces, by which their action 
will be facilitated, and be made more perfect 
and useful, is also useful; and, if so, there 
was sufiScient invention to authorize a patent. 
The fourth claim is for so mounting and at- 
taching one of the surfaces, in a particular 
manner, that the action of both of the sur- 
faces may be more effectual and perfect and 
useful than such action would be without hav- 
ing one of the surfaces so mounted and at- 
tached. If, therefore, the means, namely, the 
feeding surfaces, which, by the device in the 
fourth claim mentioned, were to be made more 
useful, were new and useful without such 
device, it follows that the device which made 
them more useful accomplished a new and 
useful result, and was, therefore, a new and 
useful device. If it was new as well as useful, 
there was sufficient invention to authorize a 
patent. The exception taken by the defend- 
ant to the fourth claim, must, therefore, be 
overruled. 

The evidence to support the plaintiff's 
rights are, the issuing of the patents; the 
quiet enjoyment under them, for a considera- 
ble time; several judgments at law, as well 
as decrees in equity, in which pai-ties have 
already been enjoined; and the affidavits of 
several persons qualified to know, who testi- 
fy that the invention was new. No patent is 
issued without an examination at the pat- 
ent office, by persons skilled in the subject, 
into the specification, and the subject and ex- 
tent of the claims. The commissioner is en- 
trusted, by law, with the power and duty of 
granting patents for new and useful inven- 
tions. He is authorized to grant a patent 
only for a new and useful invention or im- 
provement, and it is to be presumed that he 
has performed his duty, and has not neglected 
or disregarded it Under these circumstances, 
the patent, when issued, affords prima facie 
evidence of the novelty and utility of the in- 
vention patented, which prima facie evidence 
is sufficient to establish such novelty and 
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utility, unless it is rebutted by countervailing 
testimony. 

It is charged, in the bill, that the public 
have for a long time acquiesced hi the validi- 
ty of the invention by "SVilson. This charge 
is not sufficiently met by the defendant 
There have been several, suits at law on the 
patents, in which verdicts and judgments 
have been obtained by the plaintiffs. It is 
true, that when the trials were had, the 
validity of the patents was not contested, 
though such validity was threatened. The 
judgments were obtained without collusion. 
Under these circumstances, the evidence is 
strong in favor of the plaintiffs' rights. Orr 
V. Littlefield [Case No. 10,590]. There nave 
also been suits in equity, in which parties 
have been enjoined against the use of the in- 
vention patented to Wilson. The whole sub- 
ject was also investigated by the commis- 
sioner of patents, and determined in favor of 
the patentee, on a question of interference 
had before him. In addition thereto, the evi- 
dence of witnesses well qualified to know, is 
strong in favor of the novelty of the inven- 
tion. The strong case thus made out is not 
shaken by the evidence relied on by the de- 
fendant The various inventions relied on by 
him, as shown by the models introduced be- 
fore the court, appear to be different from 
the invention of Wilson. There are three 
claimed inventions relied on by the defendant 
as behig prior to that of Wilson, where there 
have been no models produced before the 
court, namely, what have been called the Ser- 
reU invention, the Carpenter invention, and 
the Watson invention. The evidence to es- 
tablish the identity of these claimed inven- 
tions, or either of them, with that of Wil- 
son's, is not sufficient to destroy or impair the 
strong case made out on the part of the plain- 
tiffs. It must be held, therefore, that the in- 
ventions patented to Wilson were new and 
useful, and that his patents are valid patents. 
A machine of the defendants has been pro- 
duced in court Having determined what the 
grants of right were to Wilson, it is easy to 
determine, from the operation of the machine 
produced, aided by the testimony of witnesses 
who have been examined on the question of 
infringement, whether the devices in that 
machine interfere with any of the grants of 
right so secured to Wilson and his assignees. 
It has the contrivances and peculiarities 
which constitute the prominent features of 
the Wilson invention. In particular, it has 
substantially the method described in the 
specification of Wilson, of causing the cloth 
or material to be sewed, to progi-ess regularly, 
by the joint instrumentality of the feeding 
surfaces, as described, between which it is 
clasped, and which act in conjunction, in the 
manner and for the purposes in said specifica- 
tion specified. It has substantially the meth- 
od of holding the cloth or other material at 
rest by the needle, as described in combina- 
tion with the method of causing it to progress 
regularly. It has the substantial means used 



POTTER (Case No. 11,331) 

by Wilson, and d^eribed by Mm in bis speci- 
fication. To authorize an injunction, it is not 
necessary that all the gi-ants of right to "Wil- 
son should have been infringed. All that is 
required is, that some of them should have 
been. I do not, therefore, go into the question 
of fact, whether the defendant has used any 
other stripper except such as was known or 
used as a stripper prior to the invention of 
Wilson. In the patent No. 346, there are 
four several grants of right. Thi-ee of them 
are irrespective of aoiy stripping operation. 
The patent may be violated without deter- 
mining what pai-tieular kind of stripper has 
been used by the defendant 

With this view of the case, an injunction 
must issue, as prayed for.- 

[For other cases involving this patent, see 
note to Potter v. Whitney, Case No. 11,341]. 
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POTTER et al. v. MACK. 

[3 Fish. Pat. Cas. 428.] i 

Circuit Court, N. D. Ohio. Sept., 1868. 

Appeal ix Patent Causes— Referexce to Masteu 

— Deckee Finding Isfrisoemejit — Perpetual 

Injunction— Suspension until PinalDeokee. 

1. No appeal lies from a decree in a patent 
case which provides for a reference to a master 
to state an account, until the coming in of the 
master's report. 

2. The practice in all of the circuits is to make 
a perpetual injunction part of the decree which 
iinds the infringement. 

[Cited in Consolidated Eoller-Mill Co. v. 
Coombs, 39 Fed. 805.] 

3. The injunction ought not to be suspended 
until the final decree, unless there be shown 
some special grounds of peculiar hardship to the 
defendant. 

[Cited in Brown v. Deere, 6 Fed. 490; Mun- 
son V. New York, 19 Fed. 314; Richmond 
V. Atwood, 2 C. C. A. 596, 52 Fed. 21.] 

In equity. This was a motion [by Orlando 
B. Potter, Nathaniel Wheeler, and others] to 
suspend an injunction and permit the defend- 
ant [William A. Mack] to give bond to keep 
an account until the coming in of the master's 
report. A bill had been filed to restrain the 
infringement of reissued letters patent, gi-anted 
to Allen B. Wilson, for improvement in sewing 
machines, and referred to in numerous previ- 
ous eases, particularly Potter v. Wilson [Case 
No. 11,342]. The defendant was manufactur- 
ing and selling the Domestic maehme, using 
a "wheel feed," consistmg of a wheel with a 
roughened surface, and having an intermittent 
motion. A preliminary injunction was asked 
for, but was refused, the defendant being re- 
quU-ed to give bond in the sura of §10,000 to 
keep an account and pay damages. Subse- 
quentlj'-, the case came on to final hearing, and 
a decree was entered establishing the patents, ^ 
finding infringement, granting a perpetual in- 
junction against the defendant, and referring 

1 [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 
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it to a master to state an account of profits 
made by reason of the infringement The de- 
fendant now moved to suspend the injunction 
until the coming of the master's report and the 
entry of the final decree, and tendered bond 
to keep an account, citing Barnard v. Gibson, 
7 How, [48 U. S.] 650. He claimed that, upon 
appeal, the injunction would be stayed by the 
supersedeas, and urged the hardship of grant- 
ing it pending the reference. 

F. J. Diclonan and S. S. Fisher, for com- 
plainants. 
Ranney & Bolton, for defendant 

SWAYNE, Circuit Justice. In this case a 
final decree was entered at this term, enjoin- 
ing the defendant from using certaui principles 
of a certain sewing machine, covered by let- 
ters patent iipon which the bill of the plaintiff 
was founded. 

The court decreed a perpetual injunction, 
and also a decree that the account should be 
taken. The case was referred to a master for 
that purpose, with a view to ascertain the 
amount of damages which were finally to be 
allowed to the plaintife. 

An application is made that this final decree 
shall be suspended, as it regards the injunc- 
tion, until the account shall be determined 
upon and the decree shall be finally made upon 
that account and when the defendant, for the 
first time, will have the right to appeal. He 
can not appeal from the decree as it at present 
stands, because, although the decision is final 
as to the merits of the case, it is in form an 
interlocutory dea'ee only, and the rule estab- 
lished by the supreme court is, that an appeal 
can be taken only from a final decree. It has 
been held, in this class of cases, that a dea-ee 
is not to be considered final for the purposes 
of app-al imtil after tlie coming in of the mas- 
ter's report 

I have no doubt of the power of the court 
to sustain this motion. Such power exists as 
incidental, in my judgment to equity proceed- 
ings. There is no question, in my judgment, of 
the power of the court to stay a judgment at 
law. And it is a constant practice of the state 
courts and the circuit courts of the United 
States, where the equities between the parties 
require it to make such an order. 

If I had any doubt about it the authority 
of Barnard v. Gibson, 7 How. [48 U. S. 650], 
is conclusive. 

The facts of the present case are, that a bill 
having been filed and an injunction asked, my 
learned brother, the district judge of this court, 
knowing the difficulty and hardship which 
might ensue, refused to grant the injunction, 
and took a bond for an account. This saved 
the necessity of a second hearing in the case, 
and postponed the final determination until 
there was a hearing upon the proof. This 
course, while it was eminently beneficial to the 
defendant subjected the plaintiff to no injury, 
because bonds were reqifired to cover all dam- 
ages that might ensue. 
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At the last January term, as my learned 
brother hiforms me, he intimated that the case, 
in h's opinion, was against the defendant. At 
the May term, he informs me, he decreed for 
the complainant. At the instance, as I am 
advised, of the defendant's counsel, his final 
action on the subject was deferred until a case 
pending in one of the Eastern courts should be 
brought to a close. The case was accordingly 
postponed; and at the September term of this 
court, 186S, an interlocutory decree was en- 
tered, and notice of the injunction has been 
duly given to the defendant. Now we are 
asked to suspend the operation t)f this injunc- 
tion until a final decree is made from which 
alone the defendant can appeal. 

Now, I have to remark upon this subject, 
that when a party obtains a dea'ee, such as 
was given in this ease, settling the right to an 
injunction in respect to the matter in contro- 
versy, the practice in all the circuits, as I have 
understood, is, to make the injunction a part 
of the decree. That is the right of the party, 
unquestionably, unless there be shown some 
special grounds of peculiar hardship to the de- 
fendant In a case of that character, it would 
be proper for the court to gx-ant some extenu- 
ation. 

The question is, is this a case of that char- 
acter? Is it proper to establish, as a general 
rule, that this power of suspending the oper- 
ation of an injunction shall be exercised or 
withheld when a case shaU have reached this 
stage. I say, no. I see no ground on which 
such a general rule should be established. It 
seems to me, it would be as objectionable as 
to hold, in every case of a judgment at law 
for the payment of money, that the judgment 
shall be stayed until the next term, or any 
other given time. There may be circumstances 
which would render that action proper, but I 
should not be willing to establish such a rule 
as general. 

Again, too, as within my own knowledge, 
the practice in all the other courts is diverse 
from that now sought to be established, and 
I should be reluctant to strike out a new 
course. 

Than what are the peculiar circumstances of 
this case? The preliminary injunction was re- 
fus2d, and that, too, under circumstances some- 
what different from the practice of my breth- 
ren in other circuits. Their rule, as I am ad- 
vised, is that upon a proper hearing, if it is 
thought proper that an Injunction should be 
granted, it is granted. I prefer that there 
should be but one hearing, and that before a 
full bench and upon all the proofs. I am sat- 
isfied wifli that practice, and, as a general 
rule, will adhere to it. 

At the Januai-y term last, it was intimated 
by the defendant that he wanted to work up 
his material on hand and to prepare for the 
injunction. At the May term, a still more 
decided intimation of the opinion of the court 
wa? given. A decree giving the injunction 
was finally entered at this term or the coun. 
Under tliese circumstances I feel warranted in 
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sustaining that part of the decree of my learned 
brother. 

In this connection I lay no stress upon the 
fact, which was referred to in the argument, 
that like questions in some other cases have 
been decided in the same way by some of my 
brethren. That is not one of the elements un- 
der whose influence my mind has been bi'ousUt 
to the conclusion which I have announced. 

The motion must be overruled, and the de- 
cree wUl stand. 

[For other cases involving this patent, see note 
to Potter V. Whitney, Case No. 11,341.] 
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POTTER V. MABINE INS. CO. 

[2 Mason, 475.] i 

Circuit Court, D. Rhode Island. June Term, 
1822. 

ISSUKANCE — PKIOBITT CLAUSE — POLICIES CONOOB- 

RENTLY Executed— PjtooF. 

1. If two policies bear the same date, the par- 
ties, to entitle themselves to an exoneration from 
payment of a loss, under the common clause, as 
to insurance by prior policies, may shew the ac- 
tual time of execution of each policy, and the 
policy first executed, if it covers the whole in- 
terest, is alone to bear the loss. 

[Cited in Ryder v. Phoenix Ins. Co., 98 Mass. 
187; Deming v. Merchants' Cotton-Press & 
Storage Co., 17 S. W, 97.] 

2. Where two policies are concurrently execut- 
ed, the operation of the priority clause is exclud- 
ed, and the assured may recover his whole loss 
upon either policy; and the other underwriters 
are liable only for contribution. 

This was an action on a policy of insur- 
ance. At the trial the principal question 
was, whether the plaintiff [Robinson Potter] 
had an insurable interest beyond what was 
covered by prior policies; in which case, by 
the usual memorandum in American policies, 
the defendants would be exonerated from 
any liability. It was referred to an auditor 
to ascertain the facts of interest, and his re- 
port was made in favour of the plaintiff, for 
an uninsured interest of about $1200. There 
was no objection to this report; but the 
plaintiff having procured a policy to be un- 
derwritten by another insurance company 
for the same risk upon -the same property, 
which bore the same date as the policy now 
declared on, a question was made by Haz- 
ard & Himter for the defendants, whether, 
in case of policies bearing the same date, it 
was competent for the plaintiff to show an 
actual priority in time in the execution of 
either policy, by evidence aliunde; and they 
contended, that it was not, and that the poli- 
cies must be considered as concurrently ex- 
ecuted; therefore the plaintiff could recover 
only for a moiety of the insurable interest 
upon each. 

Mr. Pitman, for plaintiff, was stopped by 
the court. 

1 [Reported by Hon. William P. Mason, Esq.] 
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STORY, Circuit Justice. In my judgment 
there is no difficulty in tlie question stated 
-at the bar. I have no doubt, that it is com- 
petent in all eases, where the priority clause 
in our policies renders it material, to inquire 
into the actual fact of prior execution. The 
law, when it is material, will examine into 
fractions of a day, and give parties their 
rights accordingly. In this case, therefore, 
I shall admit the evidence of the actual time 
■of the execution of the two policies. If one 
was executed in point of fact before the 
other, though both bear the same date, the 
plaintiff is entitled to recover upon the first 
policy only, as that is more than sufiicient 
to cover all his uninsured interest; since, by 
the vei*y terms of the common clause, the un- 
derwriters on the second policy are liable 
for so much interest only, as is uncovered 
"by any prior policy. It has been intimated 
at the bar, that it is incumbent on the plain- 
tiffs to prove, that the present policy was 
the first underwritten. But I take it to be 
■quite clear, that no such duty devolves upon 
liim. The priority clause is a matter of de- 
fence, and if the defendants could exonerate, 
themselves from the payment of a loss, they 
must show, that thex-e was some prior poli- 
■cy, which absorbed the whole interest- It is 
not incumbent on the plaintiffs to prove neg- 
■atively, that no prior policy was underwrit- 
ten. In the present case the defendants of- 
fer to prove, that a policy of the same date 
was actually underwritten on the same risk; 
and upon their own argument it was a con- 
current, and not a prior policy. If, there- 
fore, the fact be with them, there is nothing 
in point of law in the defence. They can 
exonerate themselves only by showing a 
prior policy in date, and not by showing a 
■concurrent policy in date. The clause in 
the policy may, therefore, be entirely laid out 
of the question; and if so, then the case 
■stands upon the common law, independently 
of that clause. At common law, if the as- 
sured has the same interest insured by sev- 
■eral policies, he may su«, on which he 
pleases, and is entitled to recover his whole 
loss upon either of the policies; and all that 
remains is a mere right in the party sued to 
recover contribution from the other under- 
writers. Upon this principle the plaintiff is 
■entitled to recover the whole, and not merely 
a moiety of the loss, in the present suit. But 
I shall hear the testimony upon the point 
of fact, as to the priority of the execution of 
the policies, which, if it turns out, as stated 
at the bar, will be equally decisive. 

JIEM. Tt -was proved, that the present policy 
was executed in the morning, and the other pol- 
icy on the evening, of the same day; and there- 
upon a verdict and judgment . passed for the 
plaintifE. 



POTTER V. The MONTIOELLO. See Case 
No. 3,971. 
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POTTER et al. v. MULLER. 

[2 Fish. Pat. Cas. 631; 1 Bond, 601.] i 

Circuit Court, S. D. Ohio. Dec., 1863, 

iNJrxcTiox IN Patent Causes— Costempt. 

"Whether a defendant, who has been enjoined 
from infringing a patent by manufacturing or 
selling the infringing article, continues to sell 
in his own right, or as the agent of another, he 
is equally guilty of a contempt, and is liable to 
attachment. 

This was a motion [by Orlando B. Potter 
and others], for an attachment The defend- 
ant [Anton Sluller] had been enjoined, Pot- 
ter V. 'Muller [Case No. 11,334], from in- 
fringing the patents of Allen B. Wilson for 
improvements in sewing machines; the ma- 
chine in question having a wheel feed, in 
imitation of the Singer machine. He con 
tinned to sell machines after the service of 
the injunction, alleging that he had disposed 
of his establishment to his brothei', and that 
he made sales not in his own right but as the 
mere agent or employee of his brother. 

S. S. Pisher, for the motion. 
G. E. Pugh, contra. 

LEAVITT, District .Tudge. I will state 
very briefly the grounds upon which I base 
my action in this case. Originally there was 
a bill in the name of O. B. Potter against the 
defendant, Anton Muller, ehai-ging an in- 
fringement in the manufacture and sale of 
sewing machines. The 'question of the va- 
lidity of the patent and the novelty of the in- 
vention, as well as the question of infringe- 
ment, were decided by the court on a motion 
to dissolve the injunction which had been 
previously ordered. That motion was very 
fully argued, and the court had no doubt at 
all that the complainant had fully made out 
his case, establishing the validity of his pat- 
ent, and proving the infringement on the 
part of tlie defendant. The court, therefoi-e, 
without hesitation, refused to dissolve the 
injunction, and made it perpetual. 

Subsequent to this decision, but before the 
present term, there was an application for a 
rule against this defendant to show cause 
why he should not be attached for a violation 
of that injunction; and, upon a return of the 
rule and hearing, the court adjudged the de- 
fendant to pay a small fine of only twenty- 
five dollars and costs, with the admonition, 
howevei', that, if there was a repetition of 
the offense, he would be visited with a 
severer penalty. At the present tei-m, the 
application has been made and granted for 
an attachment against the defendant for a 
second violation of the injunction. The de- 
fendant has appeared, and has filed answers 
to the interrogatories that were propounded 

1 [Reported by Samuel S. Pisher, Esq., and by 
Lewis H. Bond, Esq., and here compiled anil 
reprinted by permission.] 
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to Mm. The question now to lie decided by 
the court is, whether he has violated the in- 
junction and incurred a second penalty? The 
pi-esent application for an attachment is 
predicated upon the affidavit of James "W. 
Haraden, who swears, in substance, that 
some time in the early part of the present 
month he went to the manufacturing estab- 
lishment of this defendant, and, after some 
conversation and negotiation, the defendant 
being present with his brother, he made a 
purchase of one of these sewing machines, 
which, it is distinctly admitted in the answer 
of the defendant himself, was a machine in 
violation of the plaintiff's patent. The af- 
fiant, Hamden, states, in substance, that 
this defendant avowed himself as acting as 
the agent of his brother, William aiuller, 
stating to him that he sold out the establish- 
ment to his hands, and he was acting as 
agent only. It appeared, however, that in 
the sale of the machine, the defendant was 
not only present, but took an active part in 
the ti-ansacUon, and although he avowed 
that his brother, William MuUer, was the 
pai-ty interested, it is to be remarked that \ 
it does not appear that there was any bona 
fide sale or ti-ansfer of this manufacturing 
establishment by the defendant to his broth- 
er. Indeed, it appears from his own state- 
ment that if there was any sale or transfer, 
it was entirely without consideration; that 
his brother paid nothing for the manufactory, 
or for the use of the tools. Now. the only 
question is, whether this is a bona fide trans- 
action, or whether it is a mere subterfuge, 
to evade responsibility and liability under 
the injunction that had been granted. One 
of the two propositions is undoubtedly true- 
either that this defendant was still the legal 
owner of that establishment, or, if he was 
not, he was the agent of the parties who 
were the owners. Hamden, in his affidavit, 
states that he avowed himself to be acting 
as the agent In either case, if there has 
been a sale of the machine, that is an in- 
fringement of the patent and in violation of 
the injunction. This defendant is clearly 
liable whether he was, in fact, the owner of 
the establishment, or whether he acted as the 
agent of another party, as the injunction, in 
its terms, applies to and reaches the defend- 
ant himself, acting in any capacity, and all 
agents, employees, or servants. 

I have no doubt at all that this pretended 
arrangement between this defendant and his 
brother was simply evasive, and, I must 
think, a very clumsy subterfuge to evade 
liability. If he was the owner of the con- 
cern (which appears most probable to the 
court, notwithstanding the pretended trans- 
fer), then he was liable. If he was acting as 
the agent of another party, he was liable 
also. 

19FED.CAS. — 74 
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I am very clear, therefore, from the facts , 
as they are before the court, that this party 
has violated the injunction, and it has been 
done under circumstances of aggravation. 
When this party wa^ before the court at a 
previous term he was admonished by the 
court that he incurred great liability in con- 
temning the process and authority of the 
court; but there was some reason, at that 
time, to suppose that the defendant might 
have acted under some misapprehension in 
regard to the issuing of the injunction and 
its effect and operation upon him, and as he 
was a foreigner, the court, inclined to be as 
lenient as possible under the circumstances, 
adjudged a' merely nominal fine against 
him. 

It now appears that he has again violated 
this injunction without any excuse, and, cer- 
tainly, with a full knowledge not only of its 
existence, but also of its effect and opei-a- 
tion; and, under the circumstances of the 
case, it appears to be the imperative duty of 
the court to visit this pai-ty with a more se- 
vere punishment than was adjudged to him 
on the previous occasion. 

I do not know what may be the views of 
the defendant in regard to his liability to 
obey the laws and respect the authority of 
the government. It is possible that, being a 
foreigner, and having come from a govern- 
ment of despotism to a land of freedom, lib- 
erty, and equality, he supposes that our in- 
stitutions guarantee to him the right of do- 
ing as he pleases, without reference to law 
and the rights of others. That may be his 
conception of true liberty; but it is a great 
mistake, and foreigners should know that it 
is against the theory, and would lead to the 
utter destruction and overthrow of our insti- 
tutions, if it were recognized and sanctioned. 
True liberty consists, undoubtedly, in obe- 
dience to the law; and there is no way by 
which the rights of individuals or the peace 
and good order of the community can be 
maintained, except by due respect to the au- 
thority of the law arid the government of the 
country. 

This pai-ty must know that he can not, and 
ought not, by any subterfuge, evade the lia- 
bilities which he has incurred under the or- 
ders and decisions of this court. It is not be- 
cause the defendant owes any peculiar re- 
spect or reverence to the individual who oc- 
cupies this place, but because he owes re- 
spect, reverence, and obedience to the author- 
ities of the country and the laws of the land. 
The defendant is adjudged to pay a fine of 
four hundred dollai-s and the costs of this 
proceeding, and to stand committed until the 
fines and costs are paid, or the court shall 

otherwise order. 

[For other cases involving this patent, see note 
to Potter Y, Whitney, Case No. 11,341.] 
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POTTER et al. t. MULTjBR. 

[2 Pish, Pat. Cas. 465.] i 

Circuit Court, S. D. Ohio. April, 1864. 

Injunction in Patent Causes — Pkesdmftion in 
Fa veil OP Patent — Length of Pussession. 

1. Injunctions in patent cases are now granted 
without a previoi-s trial at law, in cases where 
the owner of the patent shows a clear case of 
infringement, and has been in the possession 
and enjoyment of the exclusive right for a term 
of years without any successful impeachment of 
its validity. 

[Cited in White v. Heath, 10 Fed. 293; Dick- 
erson v. De La Vergne Refrigerating Mach. 
Co.. 35 Fed. 144.J 

2. There is no fixed rule as to the length of 
time the possession and enjoyment of the right 
under a patent shall have continued. It must 
be sufficient to justify a presumption in favor of 
its validity, 

3. The presumptions in favor of a patent, aris- 
ing from the length of possession and enjoyment 
since its issue, are greatly strengthened by the 
fact that its validity has been aflirmed and sus- 
tained by prior judicial decisions, either at law 
or in equity, 

4. The first claim of A. B. Wilson's reissue 
346 does not involve or require the agency of the 
needle to make it valid or effective. The inven- 
tion of Wilson is not anticipated by a feed wheel 
armed with short metal points to hold the cloth, 
and which prevent it from being turned, so as 
to sew curvetl seams at the pleasure of the oper- 
ator. 

5. The rights emanating from and existing uit- 
der a patent are as sacred and as well entitled to 
protection as any other spe<aes of property. 

6. Although it is conceded that to justify the 
stringent remedy by injunction, the party seek- 
ing it should clearly establish his right, yet, when 
so established, it is not only a rightful, but often 
the only remedy which is available for him. 

In equity. This was a motion [by Orlando 
B. Potter, Nathaniel Wheeler, and others] to 
dissolve a provisional injunction, granted to 
restrain the defendant [Anton MuUer] from 
infringing reissued letters patent Nos. 346 
and 414, for "improvements in sewing ma- 
chines," issued to Allen B. Wilson, and more 
particularly set forth in the report of Potter 
V. Wilson [Case No. 11,342], The defendant 
claimed to be the first and original inventor 
of the improvements patented to Wilson, and 
denied infringement. 

S. S. Fisher, for complainants. 
George E. Pugh, for defendant 

LEAVITT, Disti-ict Judge. This is an ap- 
plication to dissolve the preliminary injunc- 
tion granted in this ease. The injunction was 
allowed after due notice to the defendant, but 
without opposition on his part; and the only 
question on the pending motion is, whether it 
is a proper case for the allowance of the writ? 
If the court is now satisfied that the order for 
the writ ought not to have been made, the 
injunction will be dissolved; if otherwise, it 
will be perpetuated. 

The complainants aver in their bill that 

1 [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 
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they are the owners, by legal assignments, of 
the exclusive right and benefit of a patent 
granted to A. B. Wilson 2fovember 12, 1850, 
for an improvement in sewing machines, 
which was subsequently surrendered by the 
patentee, and on January 22, 1856, two new 
patents issiaed, marked or designated as re- 
issues No. 345 and No, 346, and that on De- 
cember 9, 1856 (reissue No. 345 having been 
surrendered), a third reissue, 414, was grant- 
ed, which said reissued patents covered the 
invention set forth in the original patent. 

The bill alleges an infringement of the re- 
issued patents 346 and 414, by the manufac- 
ture and sale of a large number of machines, 
at the city of Cincinnati, embodying substan- 
tially the invention of Wilson, as secured to 
him by his patents. The bill is sworn to by 
the complainants, and is sustained by afiida- 
vits proving the identity of the machines 
made and sold by the defendant with the Im- 
provements covered by Wilson's patents. 

The defendant has filed an answer under 
oath, setting up in substance two grounds of 
defense: (1) That Wilson was not the origi- 
nal and first inventor of the improvements 
patented to him, and that his patent is there- 
fore not valid; and (2) that the machines 
made and sold by the defendant do not in- 
fringe the invention patented to Wilson in 
1S50. 

The present motion must be decided on the 
facts as they are before the court, without 
anticipating what may be the asi)ect of the 
case on the final hearing. And it is not, 
therefore, the duty of the court to notice any 
point made In the argument which has no ap- 
plication to the motion to dissolve the injunc- 
tion. 

The rule as to granting or continuing in- 
junctions in patent right cases is now well 
settled by the modern usages of the courts of 
the United States. They are now granted 
without a previous trial at law in cases where 
the owner of the patent shows a clear ease 
of infringement, and has been in the posses- 
sion and enjoyment of the exclusive right 
for a term of years without any successful 
Impeachment of its validity. Such possession 
and enjoyment, aided by the presumptions 
arising from the patent itself, are usually re- 
garded as sufficient to warrant an injunction 
to restrain infringement. And there is no 
fixed rule as to the length of time the posses- 
sion and enjoyment of the right under a pat- 
ent shall have continued. It must be suffi- 
cient to justify a presumption in favor of 
its validity. In the present case, there can 
be no doubt of the fairness of such a pre- 
sumption from the age of the patent. The 
original patent was issued in 1850, and nearly 
fourteen years had expired when this suit 
was commenced. Or, if dating back only to 
the reissues of 1S56, the time of the posses- 
sion and enjoyment of the rights under Wil- 
son's patent includes nearly eight years. 

But the presumptions in favor of a patent, 
arising from the length of time which has 
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elapsed since its issue, are greatly strengtli- 
ened toy tlae fact that its validity Ms toeen 
affirmed and sustained by prior judicial deci- 
sions, either at law or in equity. 

This principle bears on the present ease 
with unusual force. It is not of frequent oc- 
currence that a patent is sustained so strong- 
ly by the weight of judicial authorily as that 
now under consideration. And I am greatly 
relieved from the labor of investigating and 
deciding some of the points involved in the 
present motion by the adjudications referred 
to. They affirm clearly that the improve- 
ments referred to, or inventions described, 
by Wilson, in the specifications and claims 
of his patent, are the proper subjects of a 
patent, and are set forth by him in accord- 
ance with the requirements of the statute. 
They also satisfactorily establish the novelty 
and originality of his inventions, so far, at 
least, as the attempt was made to invalidate 
his claim in this case. 

The court has been favored with copies of 
the opinion of Mr. Justice Nelson, as deliver- 
ed by him in the circuit court for the South- 
ern district of New York, and also of Judges 
Smalley, of the district of Vermont, and In- 
gersoll, of the district of Connecticut I have 
read these opinions with care, and have no 
hesitancy in adopting their conclusions, both 
as to the law and the facts investigated by 
them. In one of the cases, before Justice 
Nelson, assisted by Judge Smalley, there was 
a very protracted and laborious trial, with 
full argument on both sides by counsel of 
eminent ability. The learned judge, in that 
opinion, as also another involving substan- 
tially the same questions, fully affirms the 
validity of Wilson's patent, both as to the 
sufficiency of the specifications and the nov- 
elty and origmality of his invention. 

As to the date of Wilson's ipvention, the 
learned judge, from the evidence before him, 
comes to the conclusion that it was perfected 
in the mind of the inventor as early as No- 
vember, 184S, and that his first machine was 
completed in the month of April or May, 
1849, The other judges referred to, in the 
cases before them, reach substantially the 
same result. They are fully sustained by 
the affidavit of Wilson, offered by complain- 
ants in resistance of the motion now before 
the court. Wilson is not a party to this suit, 
and the court is apprised of no reason why 
his affidavit is not entitled to entire credence. 
He states the facts connected with the date 
of his invention precisely as found by Judge 
Nelson, as above set forth; and in con- 
firmation of these facts the affiant gives ex- 
tracts from two periodicals published about 
the time his invention was perfected, in 
which it is referred to and minutely describ- 
ed. There is therefore no reason to doubt 
that as early as April or May, 1849, it was 
practically completed by the construction of 
a working machine, embodying the improve- 
ments covered by the patent of November 
12, 1850, and the subsequent reissues. 
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The defendant, however, has set up in his 
answer that he was the inventor of an im- 
provement in sewing machines substantially 
the same as that patented to Wilson. This 
claim is alleged for the purpose of impeach- 
ing the validity of Wilson's patent, as not be- 
ing for a new and original invention. With- 
out inquiring here whether there is any sub- 
stantial identity between these inventions, it 
may be remarked that the proofs before the 
court clearly show Wilson's is prior in date 
to that claimed as the defendant's. The de- 
fendant swears, in his answer, that before he 
left Germany he had conceived the idea of 
an improvement in a sewing machine, in 
which the feeding apparatus was substantial- 
ly the same as that patented to Wilson. But 
he admits that his invention was not per- 
fected until after his arrival in this country. 
From his own showing, his first machine 
was made by him at Cincinnati, and was not 
completed until September or October, 1849. 
This was six months after Wilson had com- 
pleted a practical machine, embodying his 
improvement ui the feeding device. If the 
two inventions were identical, it is apparent 
that Wilson's, being prior in time, can not be 
affected or invalidated by a discovery or in- 
vention of a later date. 

But there is another answer to this attempt 
to impeach the novelty of the improvement 
patented to Wilson. The defendant has ex- 
hibited a mutilated and imperfect model of 
his machine, with some affidavits as to the 
time it was made, and the principle of its op- 
eration. Without professing to be an expeil: 
on the question of the identity of two me- 
chanical structures, I can not hesitate in the 
conclusion that the defendant's machine does 
not embody literally or substantially the feed- 
ing device described in Wilson's specification 
as being his invention. 

The main and distinguishing element of 
his invention is the mechanical device by 
which cm'ved seams may be sewed. It is 
this that constitutes its great value, and has 
made its use indispensable on every practical 
sewing machine. On this subject, Judge Nel- 
son, after noticing the objection to all prior 
feeding devices, says: "The object of the 
improvement in question was to remedy these 
defects by causing the cloth to be moved 
automatically under the needle, and the de- 
vice so arranged as to admit of seams of any 
curvature," And Judge IngersoU, in describ- 
ing Wilson's improvement, says: ''Surfaces 
as before used and applied, could not be used 
and applied to cloth so as to sew seams of 
any considerable curvature. By his (Wil- 
son's) devices, the cloth, while held between 
the surfaces, can be turned and twisted so 
as to sew curved seams," it being grasped only 
in a small part of its surface by the feeding 
clamps," 

Now it is clear, from an inspection of the 

defendant's machine, that it is not adapted 

to make, and can not make, curved seams. 

i It provides for a wheel, with a series of short 
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metal points to hold tlie cloth, and which nec- 
essarily prevent it from being turned so as 
to give a curvature to the seams. The cloth 
does not move over a flat table or surface, 
but over an arch or wheel, and can, there- 
fore, only move in a sti-aight direction, and 
can not be turned, at the pleasure of the op- 
erator, so as to produce a curved seam. 

Without noticing further the want of iden- 
tity between the two structures, it may be re- 
marked that the defendant impliedly admits 
the defects of his invention by the fact that 
the machines made and sold by him and 
charged as an infringement of Wilson's pat- 
ent, are not constructed upon the plan which 
he claims as his invention. This is conclu- 
sive to show tliat, in his opinion, his device 
for feeding was entirely defective, as not 
adapted to the making of curved seams. 

Convinced beyond a doubt that the defend- 
ant has wholly failed to impeach Wilson's 
patent on the ground that the invention cov- 
ered by it is not new and original, I will ex- 
amine briefly the remaining question, wheth- 
er the machines made and sold by the defend- 
ant, so far as relates to the feeding device, 
embody the principle of Wilson's invention, 
so as to constitute an infringement. With- 
out attempting a minute comparison of the 
two machines, I will refer to the evidence 
before the court as to their identity, coming 
from experts upon whose statements and 
opinions I place more reliance than I should 
be justified in doing from a mere personal in- 
spection of the structures. The testimony of 
this class of witnesses, when intelligent and 
otherwise reliable, is of great value in patent 
right controversies, involving questions of 
identity as between two machines. The com- 
plainant, in this case, has submitted the afla- 
davits of two witnesses on the point which, 
for the purposes of the present inquiry, may 
be regarded as conclusive. 

If, therefore, a comparison of the two 
structures left a doubt as to the identity of 
the feeding device, the oaths of the two wit- 
nesses referred to, uncontradicted as they 
are, would be quite sufficient to establish it. 

It is insisted, in the, argument of the de- 
fendant's counsel, that in Wilson's device for 
moving the cloth and holding it to its place in 
sewing, he describes and claims the use of 
the needle as a necessary agency, and that as 
the defendant, in the machines made and 
sold by him, does not use the needle for such 
purpose, he does not, therefore, infringe. The 
first remark to be made on this point is that 
the defendant's theory is in direct conflict 
witli the oaths of the two witnesses referred 
to, who clearly prove the identity of the devices 
for moving and holding the cloth on the two 
machines. But it appears from the specifica- 
tion of Wilson's reissue 346, that he does not 
claim the use of the needle for the pui-pose 



before indicated. The first claim is described 
as "the method of causing the cloth or mate- 
rial, to be sewed in a sewing machine, to pro- 
gress regularly, by the joint action of the sur- 
faces between which it is clamped, and which 
act in conjunction, substantially in the man- 
ner and for the purpose herein specified." 
Now, it appears that the objection stated 
above was urged in the case heard by Judge 
IngersoU. In the opinion of the learned 
judge (Potter v. Holland [Case No. 11,330]), 
he holds that "the instrumentality of the 
needle is not required to make the cloth pro- 
gress or go forward;" and, again, he says: 
"The way in which the cloth is made to pro- 
gress regularly by the instrumentality of the 
two feeding surfaces, without the aid of the 
needle, is pointed out in the specification." 

Judge Nelson, in his opinion (Potter v. 
Wilson [Id. 11,342]), says: "Now, It is ap- 
parent that all the several claims rest upon 
and grow out of the main imjjrovement of 
the feeding apparatus, consisting of two sur- 
faces clasping the cloth and advancing it to 
the needle by the intermittent motion of one 
of them, and so arranged as, at the same 
time, to admit of the turning of the cloth, 
and sewing seams of any practically useful 
curvature." 

It will be observed that neither of the two 
judges gives a construction to the specifica- 
tion as constituting a claim to the agency of 
the needle in holding or -advancing the cloth, 
and it is obvious that if the defendant, in his 
machines, uses the needle in a way different 
from what it is used in the Wilson ma- 
chine, it would not protect him from liability 
as an infringer, if he used the other and ma- 
terial parts of the invention. 

But it can not be necessary that the court 
should enlarge upon the question before it. 
From the case made by the pleadings and 
proofs, I am satisfied the complainants have 
a valid patent, and that the defendant has 
infringed their exclusive rights under it. 
These rights, though emanating from and ex- 
isting under a patent, are as sacred and as 
well entitled to protection as any other spe- 
cies of property. And although it is conced- 
ed that to justify the stringent remedy by in- 
junction, the party seeking it should clearly 
establish his right, yet, when so established, 
it is not only a rightful, but often the only 
remedy which is available for him. Such 
seems to be the aspect of the present case, 
and the court can not release the defendant 
from the operation of the injunction that has 
been awarded. 

The motion to dissolve the injunction is, 
therefore, overruled. 

[For a hearing on a motion for an attachment, 
see Case No. 11,333. For other cases involving 
this patent, see note to Potter v, Whitney, Case 
No. 11,341.] 



[19 Fed. Cas. page 1173] 

Case No. 11,335. 

POTTEK. T. OCEAN INS. CO. 

rS Sumn. 27; i 1 Law Rep. IT; 1 Hunt. Met. 
Mag. G8.1 

Circuit Court, D. Massachusetts. Oct. Term, 

1837. 

Makixe In-sukaxce— Gexekai. Average— Absesce 

OF CaUGO— SUKVEY AT FOREIGN PORT— EX- 
PENSE— CONSUL'S Fees— Repaiks. 

1 The wages, provisions, and other expenses 
of the voyage to a port of necessity, for the pur- 
pose of making repairs, constitute a general 
average. 

[Cited in The Star of Hope, 9 Wall. (76 U. S.) 
236.] 

2. It makes no difference in the application of 
the principle to policies of insurance, that there 
happens to be no cargo on board, so that there 
is, in fact, no contribution to be made by cargo or 
bv freight; for general average does not depend 
upon the point, whether there are different sub- 
ject-matters to contribute, but whether there is 
a common sacrifice for the benefit of all. who 
are, or may be, interested in the accomplishment 
of the voyage. 

[Cited in The Star of Hone, 9 Wall. (76 XJ. S.) 
236; Hobson v. Lord, 92 U. S. 409.] 

[Cited in brief in Alexandre v. Sun Mut Ins. 
Co., 51 N. X. 257. Cited in Greeley v Tre- 
mont Ins. Co., 9 Cush. 419; Orrok v. Com- 
monwealth Ins. Co., 21 Pick. 470.] 

3. Neither does it make any difference in the 
application of the principle, that the insurance, 
on which the question arises, is not for a particu- 
lar voyage, but on time. 

4. If the ship is so disabled by a storm that 
she becomes unmanageable, and thereby her boat 
is lost, and the loss is properly attributable to 
the crippled and disabled condition of the ship 
by the storm, the loss is properly attributable to 
the storm, although the cause of it did not occur 
during the actual continuance of the storm. The 
rule, causa proxima non remota spectatur, does 
not apply to sueh a case. 

[Cited in aicCargo v. New Orleans Ins. Co.. 10 
Rob. (La.) 202; Greene v. Pacific Ins. Co., 
9 Allen, 217; Indianapolis Ins. Co. v. Ma- 
son, 11 Ind. 180; White v. Republic & R. 
Ins. Co., 57 Me. 93.] 

5. Where a survey is properly made at a for- 
eign port, in order to ascertain the amount of 
damage and the propriety of making repairs, if 
the damage is a peril insured against, the under- 
writers are to bear the expense of the survey. 

6. A survey need not be, though it commonly 
is, ordered by a court of admiralty. It may be 
directed bv an American consul, as, by usage, a 
part of his official duty; or even be made by per- 
sons voluntarily appointed by the master, if, un- 
der the circumstances, that is a sound exercise 
of his discretion. 

7. There is no law positively requiring, that, 
in case of a survey, the surveyors should be un- 
der oath. 

8. There is no statute of the United States 
fixing the fees to be charged by an American 
consul for services connected with a survey. 

9. In cases of repairs of the damage done to a 
ship by the perils insured against, the customary 
deduction of one third new for old, is applicable 
only to the labor and materials employed in the 
repairs, and to the new articles purchased in lieu 
of those which are lost or destroyed; and it does 
not apply to other incidental expenses, having 
no connection with the repairs or new articles 
furnished, and from which the assured can pos- 

1 [Reported by Charles Sumner, Esq.] 
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siblv derive no enhanced benefit or value beyond 
his 'loss, such as steamboat towage, boat hire, 
&c. 

Action on a policy of insurance, dated the 
4th of March, 1830, whereby the Ocean In- 
surance Company insured the plaintiff [Rob- 
inson Potter], "fourteen thousand dollars on 
the bark Hannah, at sea and in port, for and 
dui-ing the term of one year, commencing 
the risk on the 3d of ^Jlarch, 1S3G, at noon. 
Should this vessel be at sea on a passage, on 
the expiration of the year, the risk to con- 
tinue, at pro ratO, premium, until her arrival 
at her port of destination, paying one half per 
cent, additional premium, &c., at and after 
the rate of five per cent, premium." The 
policy contained the usual risks, and the 
usual provisions in the Boston policies, and, 
among other things, a clause, that "the com- 
pany are not liable for wages or provisions, 
except for general average." The demand- 
ant alleges a loss by the peril of the seas. 
Plea, the genei'al issue. 

At the trial it appeared in evidence, that 
the bark Hannah sailed from New Orleans on 
the 4th of November, 1836, With a cargo des- 
tined and to be landed at Tampico. In 
course of the voyage, on the 9th of tlie same 
month, in a severe squall from the north, both 
of the masts were carried away; and, on the 
11th of the same month, a heavy gale was 
experienced, in whicli a heavy sea struck the 
stern boat from the stern, and stove it to 
pieces; and on the 5th of December follow- 
ing, the bark arrived at Tampico, and deliv- 
ered her cargo. The necessary repairs, to en- 
able the bark to prosecute any fmther voy- 
age, could not De obtained at Tampico; ami 
the bark returned to New Orleans, and there 
the repairs were made. The amojxnt of those 
repairs, and the incidental expenses of the re- 
turn to New Orleans, as in case of a general 
average, and the value of the stern boat, 
were claimed by the plaintifiE from the insur- 
ance company. The insurance company paid 
into court the sum of $947, being the sum 
admitted by them to be due on account of 
the repairs. But the company contended that 
they were not liable for the wages, provi- 
sions, and other expenses incurred in the re- 
turn voyage to New Orleans, as a general 
average; (1) because the contemplated desti- 
nation of the bark was, in the regular course 
of her projected voyage, intended to be direct- 
ly back from Tampico to New Orleans; (2) 
because it could not be treated as a case of 
general average, since there was no cargo in- 
tended to be taken back from Tampico to 
New Orleans. The company, also, contend- 
ed, that they were not liable for the loss of 
the boat, as it was lost in another and a dis- 
tinct storm, and that the loss would not 
amount to five per cent. It appeared, in evi- 
dence, that the crew were shipped at New 
Orleans, on a voyage "from New Orleans to 
Tampico, and from thence back to a port of 
discharge in the United States." The cargo 
was shipped under a charter party, which 
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contemplated the landing of the cargo at an- 
other port (Metamoras) at the election of the 
agent of the shippers at Tampico. The mas- 
ter, in his deposition, swore that the voyage 
was not intended to he directly hack to New 
Orleans; that, on the contrary, it was his in- 
tention, after delivery of the cargo, to employ 
the hark in that way which shoidd he most 
for the interest of the owner. At the time, 
he had it in contemplation, to go to Tohaseo, 
for a load of wood to carry to New York. 
But he was prevented from employing her in 
that way or any other hy the disaster. He 
also swore that his return to New Orleans 
was not in the regular course of the project- 
ed voyage; hut solely for, and from the ne- 
cessity of the repairs to he made there, as the 
nearest and most convenient port for that 
pui-pose. The counsel for the plaintiff con- 
tended (1) that, under the circumstances, the 
voyage to New Orleans was a voyage of 
necessity for repairs; that the company were 
liahle to the usual expenses of wages, provi- 
sions, &c., for that voyage, as in the nature 
of general average; (2) that the loss of the 
hoat was solely attributable to the disabled 
and crippled condition of the hark by the 
first storm, and her being unable to be kept 
from rolUng in the trough of sea by the want 
of any proper sails. 

The jury were directed to consider these 
points. If they were of opinion that the re- 
turn to New Orleans was in the regular 
com-se of the voyage, then their verdict on 
that point ought to be for the defendants;— if, 
on the contrary, it was a new voyage of ne- 
cessity for repairs, then their verdict on that 
point ought to be for the plaintiff. As to the 
loss of the boat, they were instructed, that if 
it was a direct result, properly attributable 
to the disabled and crippled condition of the 
bark by the preceding storm, and would not 
have occurred but from that disabled condi- 
tion, then thej' were to find for the plaintiff 
on that point; otherwise, for the defendants. 
The jury found a verdict on both points for 
the plaintiff; and by agreement of the par- 
ties, a verdict was taken for the plaintiff, for 
$1,250, subject to the opinion of the court 
upon the report of an auditor (Willard Phil- 
lips, Esq.) appointed to ascertain and report 
the amount of the loss. 

The auditor, having heard the parties ac- 
cordingly, made his report as follows: 

lit' PORT OP THE Al'DITOn. 

Loss on eeTioonerHannali in nature of general average 
of expense of seekinp: ports of necessity to repair, from 
Dec. 17th, 1S3G. to Jan. 17th, 18-^7. 

Charprenble wholiy to schooner, no freight or cargo be- 
ing at risk. 

0-0 off. 
One half of George Robert son'e bill for order of 
survey, report 1 hereon, extending protest, 
cop.v of Bame, and surveyor's fees, ( whole bill 

$05) 5 32 SO 

Captain Barker's bill for amount paid for boat 
and men to attend schooner over Tampico 

bar 30 00 

Pilotage out of Tampion 10 00 

Bill of brig ilary for lumber, and also Henry 
Frey, carpenter's bill for temporary repairs at 
Tampico, besides worli of crew, in order to fit 
echoonerto muke the passage toNew Orleans. 
Bnrlier's deposition— Ans, 28. Waite's deposi- 
tion— Ans. -'2 8 fO 



Steam tow-boat— Sharp's bill lor towing from 
sea into New Orleans 225 DO 

Baily & Abbot's charge for payment of pilotage 
from sea into New Orleans 10 00 

Baily & Abbot's charge for payment of port- 
warden and harbor fees at New Orleans 11 OD 

Baiiy & Abbot's charge for pa.yment of entry 
fee on entering port of N. O '. 2 EO 

Baily & Abbot's charge lor payment of wharf- 
age 40 00 

Wages from time of discharging at Tampico un- 
til time of arriving at the levee, N. O., 31 
days: 

Captain at SCO per month SCO 00 

Mate 50 " " 60 GG 

7 men 141 " " 145 70 

250 36 

Provisions for same time: 

ilaater 31 days at §1 00 $31 CO 

Mate " '• 50.- 15 ,')0 

7 seamen " 25 each m as 

100 75 

Commissions of Baily & Abbot, ship's agents, 

'■iVi per cent, on amount of above items IS 18 

Exchange at N. O. on Boston, 2 per cent, on 
amount of above 745 28 - 14 00 

57G0 18 

PAKT.C17LAB AVERAf.E. 

1-3 off- 0-0 ofl. 

One half George Robertson's bill lor 
order of survey, report thereon, ex- 
tending protest, cop.v of same and 
surveyors fees §32 50 

Gerard, bl scksmith's blil for repairs 
at New Orleans §01 87 

Baily & Marcy. carpenter's bill of re- 
pairs, whole bill esu 87^— charge for 
steering sail boom deducted by eon- 
sent of plaintiff, and proportional 
part of labor on the same accord- 
ingly deducted, (656 : 173 : : 6 CO) 
171 = 8 21 648 C7K 

Perguson & Hall, ship chandler's bill, 
whole bill 223 73, deduct half cost of 
paint brushes, 87?^ ,. 222 85^ 

Henry Spearing, sail maker's bill 204 IS 

Steamboat Pacific's hill for towing 
across the river to ship yard for re- 
pairs 15 OU 

Baily & Abbot's charge for payment 
of fees of survey at New Orleans 15 OO 

Bail.v & Abbot's charge lor payment 
of bill for lowing from ship yard to 
the levee. £0 00 

Capt iln Barker's bill of umoiinr paid 
six men for labor in repairs. •.4.i (>2.. 245 62 

To his bill, amount paid other mnn 
for mooring schooner, and lerrjage 
at sundry times 19 50 

New yawl boat as certified by C aptain 
Barker. 75 00 

Captain Barker's charyre for his own 
Kervices attending to repairs, 30 
days, at $2 per da.y 60 09 

His board same time 30 00 

The mate's wages for assisting during 
repairs, at §50 per month SO 00 

His board same time. $1 per day.. . 30 00 

William Roswell. notary i)uhlic's fees, 
tor arranging and attesting in <lu- 
plieate the vouchers and documents 
relating to the repairs 10 00 

Postages from New Orleans to New- 
port 4 73 

$X.S02 70 SC2 2r, 
Commissions of Baily & Abbot, ship 
agents, at 214 per cent 45 OO I EG 

§1,847 7C S(i3 81 
Deduct old materials 85 «0 

§1,762 10 
Deduct 1-3 for new 5!>7 38 

§1,174 78 1.1S5 03 

Sl,i3S £9 
Exchange at New Orleans on Boston, 
2 per cent 24 77 

Sl,2li3 3C 
Whole amount of loss $2,023 54 

The parties having been heard on the sub- 
ject of the above report, the defendants ob- 
ject: 

1. To including the fees for the survey at 
Tampico, on the ground, 1st, that the consul 
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had not jurisdiction to order a survey, and 
tliat it should iiave been ordered by a mari- 
time court; 2d, that the surveyors do not ap- 
pear to have been sworn; and, 3d, tliat the 
fees exceed the rate which an American con- 
sul is authorized by law to charge. 

2. That the defendants are not liable for 
any of the expenses of the passage to New 
Orleans, on the ground, 1st, that a pending 
voyage was not interrupted to seek a port of 
necessity; 2d, that the Hannah would have 
probably gone to New Orleans, had she not 
needed repau's, as the shipping articles pro- 
vided only for a return to a port of discharge 
in the United States. 

3. That the second, third, and fourth items 
on the second page of Gerard, the black- 
smith's bill for iron work on the jib-boom 
(as the auditor reads the account) amount- 
ing to §3.50, ought to be sti-uck out, there 
being no evidence of loss or injury to the 
jib-boom. (They are included in the ad- 
justment, because the schooner appeai-s by 
the evidence to have been nearly new and 
well fitted out and furnished, and the mas- 
ter and mate both mention in their deposi- 
tions, injury to the iron work in the dis- 
aster, by which the loss was occasioned, 
without undertaking to specify every partic- 
ular, which the auditor supposes would have 
been impracticable.) 

4. That the charge of $10.53, and a pro- 
portional part of labor, in Baily and Marcy, 
carpenter's bill, for a boom, 38 feet long, 
should not be allowed, on the ground, that 
there is no evidence of two booms being 
broken at the time of the disaster occasion- 
ing the loss. (This is included by the audi- 
tor for the reason that the schooner is proved 
to have been in good condition previous to 
the voyage, and that the spar rather appears 
by the log-book and other evidence, to have 
been broken or carried away at the time of 
the principal disaster, than at any other, 
and the survey at New Orleans alleged the 
captain to have stated to the surveyors, 
that two booms— viz. the toppast and lower 
studding sail booms— were lost on the ninth 
of November. This is the only direct evi- 
dence of the loss of the two booms on that 
day. The log-book, November 9th, and the 
captain and mate's depositions, answer 12, 
omit mentioning specifically, the loss of any 
booms on that day, the statement in all 
being that the heads of the foremast and 
mainmast were both carried away above the 
eyes of the rigging, and topmasts, tops, 
crosstrees, trussel-trees, and "some of the 
small spars" broken. One of the booms in 
the carpenter's bill is described to be the 
studding sail boom, 26 feet long, the other 
is not described, but is said to be 38 feet 
long; but the rate per foot, and the price 
at which it is carried out, show a mistake 
in the length, and that it was but 28 feet 
long. And it has been stated to the au- 
ditor, by an experienced person, that these 
spars may well enough come under the de- 



scription of "small spai-s," on board of a 
schooner of the size of the Hannah.) 

5. That the charge of ?1.75 for three paint- 
brushes in shipchandler's bill should not be 
allowed, on the ground that the vessel ought 
to have paint-brushes as a part of its out- 
fit. (Considering that the owners are not 
obliged to use their own paint-brushes, if 
they have any, for repairs of damages with- 
in the risks insured against, and that the 
three brushes purchased were probably not 
worn out in painting the schooner at New 
Orleans, but remained for the use of the 
owners, the auditor has included one half of 
the cost of them.) 

G. That the charge in the same bill for 
pump leather, $4.50, and pump tacks, 88 
cents, ought not to be included, as there was 
no evidence of any extraordinary injury to 
the pumps, and the owner ought to repair 
damage occasioned by mere wear and tear. 
(But as the auditor understands, that these 
descriptions of ai-ticles are not intended ex- 
clusively for the pump, but are used for 
divers purposes about a vessel; that the 
leather particularly is used in putting up 
and repairing rigging; aiid as there does 
not appear to have been any extraordinary 
wear and tear of the pumps, the probability 
seems to be, that these articles were used 
for other purposes than repairing the pumps.) 

7. That the copal varnish charged in the 
same bill, $3.00, is rather for ornament than 
utility, and so ought not to be charged to 
the underwriters. (The auditor, hoAvever, 
understands from an experienced person, 
that this article is ordinarily used on the 
deck, and often on the sides.) 

8. That the deterioration of the sails from 
the 9th of November to the time of aiTival 
in New Orleans ought not to be allowed for 
in adjusting the average. That is, that the 
underwriters ought to be liable only for 
the repairs of the sails in the state in which 
they were directly after the damage insured 
against was done. The damage to the sails 
by such wear and tear might be from $20 to 
$25. (This deduction is not made in the 
adjustment reported, because the auditor im- 
derstands the allowance of one third for 
new to cover it, and that makes no differ- 
ence whether the depreciation for which the 
allowance is made, is occasioned by use be- 
fore the loss, or afterwards, before repairs 
can be made.) 

9. That there is no proof of damage by the 
disaster of the 9th of November to the main 
royal sail, that rendered a new one nec- 
essaiT, and that the new one accordingly 
ought not to be charged in the adjustment. 
(The survey at New Orleans recommends 
this new sail, and the auditor considers the 
evidence of the circumstances of the dis- 
aster as well as the general statement in the 
log-book, protest, and depositions as to dam- 
age to the sails, sufficient proof of this part 
of the loss.) 

10. That the old sails, which were directed 
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by the sui-veyors to he sold, do not appear 
to be accounted for. (The plaintiffs have 
produced the affidavit of the master, dated 
November 20, 1S37, stating, that the old 
sails were included in the proceeds of old 
materials accounted for.) 

11. That the item for wharfage, ?40, ought 
not to be included. (Tlie auditor under- 
stands that every vessel is subjected to a 
charge on coming up to the levee at New 
Orleans, vai-ying according to the tonnage, 
and covering the two expenses of dockage 
and wharfage charged in some other ports. 
The charge is exacted on the vessel's coming 
to the levee; and is the same, whether she 
discharge or takes in a cargo, or does not. 
The auditor, therefore, considers it as among 
the expenses incidental to making the port 
to refit, and that, though the vessel after- 
wards takes on board a cargo there for Boston, 
without any additional charge for wharfage, 
still this advantage, if anj-, is considered to 
be merely casual and incidental, and not to 
be taken into account in adjusting the aver- 
age.) 

12. That the fees of the po^t-wardens for 
survey at New Orleans ought not to be char- 
ged, on the ground of there being no neces- 
sity for a survey, and that it was not an 
authentic survey. {This charge is included, 
because tlie auditor understands it to be 
usual to survey in that port under similar 
circumstances, and because it appears to 
him, that the master acted prudently in hav- 
ing the survey made independently of any 
consideration of the customary course at 
that port. As to the survey being an au- 
thentic one, it appears Ity the testimony that 
the port-wardens are sworn officers; and 
the auditor understands, from the testimony 
in the case, that the matter came before 
them as port-wardens. The auditor is not 
aware of any particular forms being very 
rigidly required in making surveys. The 
master having pursued the customary course, 
the charge is included.) 

13. That the expense of towing the schoon- 
er from the shipyard across the river back 
to the Levee, after she was repaired, ought 
not to be included. (The auditor under- 
stands that a ship at a ship-yard across the 
ilississippi, for repairs, is not in a position 
for commencing any enterprise, and that to 
be in such a position she must be towed 
across the river to the Levee again. The 
expense of towing her back is accordingly 
included in the adjustment.) 

14. That Captain Barker's bill of .?335.12 
for labor, not being receipted, is not a suf- 
ficient voucher for that payment. (This bill 
appears to have been one of the documents 
annexed to Captain Barker's affidavit made 
before Mr. Koswell, notary public at New 
Orleans. That affidavit states, "All the ma- 
terials and work charged in the annexed 
bills were furnished or done to the schoon- 
er." This is considered by the auditor as 
rendering the bill a sufficient voucher,) 
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15. That, as the Hannah did not sail from 
Tampieo until the 5th of January, 1837, the 
charge for wages and provisions of the 
crew, if made at all against the underwrit- 
ers, should not commence until that time. 
(The charge is begun from the 17th of De- 
cember, 1836, in the adjustment, because 
the schooner was then fully discharged, and 
began to refit by temporary repairs and 
otherwise, to New Orleans.) 

16. That, if the defendants are chargea- 
ble with the expenses of going to New Or- 
leans, they ought to be credited with the 
proceeds of the sand ballast brought from 
Tampieo. (This the auditor would have 
credited and asked the plaintiffs for an ac- 
count of such proceeds. The captain makes 
affidavit, November 20, 1837, that the ex- 
penses attending the discharge of this bal- 
last, were equivalent to the proceeds, viz 

17. That the wages and board of the mate 
durmg the repaii-s, §80, ought not to be in- 
cluded, on the ground that one person, the 
captain, was enough to attend to the repairs. 
(This charge is included in the adjustment, 
because the mate or some other pei-son was 
wanted, as a ship keeper, and also because 
it does not appear but that the mate was as 
usefully employed about the repaii-s, as any 
other person who was employed about them!) 

18. That the charge $10, by Mr. Roswell, 
the notary public at New Orleans, for ar- 
i-anging and authenticating the documents 
relating to the repaii-s, ought to be rejected. 
(This charge is included because it seems, 
under the circumstances, to have been the 
prudent step on the part of the master, to 
authenticate and forward to his employers, 
the vouehei-s for his expenses, and though 
the charge for this service by the notary, is 
higher, perhaps, than would be made in some 
other ports, yet the charges and fees at New 
Orleans, are well known usually to be high.) 

The plaintiff objects: That the expense of 
towing the schooner across the Mississippi 
to be repaired, $15, and that of assistance 
in getting her across, and boat hire, $19.50, 
and that of towing her back after the i-epairs 
had been made, $20, ought not to be subject 
to the deduction of one third for new. (The 
adjustment was made by a deduction of a 
third from the items in question, merely be- 
cause it is the more usual and general, 
though not the invariable practice, so to ad- 
just a particular average in Boston. The 
auditor understands from a very experienced 
insurer, that there are exceptions to, or va- 
riations from, this practice, in the port of 
Boston. The adjustment was made in the 
above manner, without any evidence of, or 
reference to, any general commercial custom 
beyond Boston, in support of it, and witliout 
any consideration, on the part of the auditor, 
of the rule on this subject, to which the 
principles of the maritime law and the law 
of insurance would lead.) 

Willard Phillips. 
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F. C. Ijoring:, for plaintiff. 

Paine & Aylwin, for defendants. 

STORY, Circuit Justice. Upon most of 
tlie exceptions wliieli have Ijeen argued, I 
do not tliinic it necessary to make any par- 
ticular remarks, as the reasons given Ity the 
auditor for his allowance and disallowance 
of items are entirely satisfactoiy to me. In- 
deed, considering his acknowledged profes- 
sional learning, and great trxperience in this 
branch of the law, it would he difficult not 
to give his opinion great weight as to the 
practical adjustment of losses. 

In respect to the leading objection which 
has been taken to the report, that it allows 
the expenses of wages, provisions, &c., of the 
voyage back to New Orleans, as in the na- 
ture of a general average, the jui-y have 
found that the voyage was a voyage of neces- 
sity for repairs to a proper and convenient 
port. According to the established doctrine 
in the Massachusetts courts, the wages and 
provisions of the crew^ and other expenses, 
on such a voyage of necessity constitute a 
genei-al average. It was so held in Padel- 
ford V- Boardman, 4 Mass. 548, and Clark v. 
U S. Fire & Slarine Ins. Co., 7 Mass. 365. 
See, also, 1 Phil. Ins. 348. 349; 2 Phil. Ins. 
241, 242. But the argument is, that here 
there was no cargo on board, and that there 
can be no conti-ibution by freight or cargo; 
but the whole is to be borne by the ship; and 
that, therefore, it is a particular average on 
the ship, and not a general average. The 
argument proceeds upon the ground, that 
what is, and what is not a geneiul average, 
dees not depend upon the nature and objects 
of the thing done, or sacrifice made, for the 
general good; but solely upon the point, 
whether there are in fact different contribu- 
tory subjects. I do not so understand the 
law. As I understand it, the rule, as to 
v.'hat constitutes a general average or not, 
is founded upon the consideration, whether 
it is for the benefit of all, who are, or may 
be interested in the accomplishment of the 
voyage; or only for the benefit of a particu- 
lar party. Suppose a person to be owner of 
the ship and cargo, and of course ultimate- 
ly of the freight also; and he should insure 
the ship, cargo, and freight in three differ- 
ent policies, by different offices, if a jettison 
should be made, or a mast be cut away, or 
any other sacrifice be made for the common 
benefit of all concerned in the voyage; there 
can be no doubt that this would be a case 
of general average; and the underwriters on 
ship, cargo, and freight must all contribute 
as for a general average. What possible dif- 
ference in such a case could it make, that 
the same underwriters were underwriters 
in one policy on the ship, cargo, and freight? 
or that the owner singly had no insurance 
at all, or an insurance upon one only of the 
subjects put at hazard? Must not the loss 
■ > still be treated in the contemplation of law, 
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as a general average, or in the nature of a 
general avei-age? As I understand it the 
phrase, "general average," as found in our 
policies of insurance, is used in contradistinc- 
tion to particular average. It means a vol- 
imtary sacrifice for the benefit of the voyage, 
and not merely an involuntary encounter of 
a loss without action or design. It looks to 
the efficient cause of the loss; and not to the 
effects of it. It looks to the consideration, 
whether the act is intended for the benefit 
of all concerned in the voyage; and not in 
particular to the consideration, who are to 
contribute towai-ds the indemnity. To be 
sure, if the owner stands as his OAvn insurer 
throughout, the question degenerates into a 
mere distinction; for it is a pure speculative 
inquiry. Not so, when there is an insurance; 
for in such a case, the undei-writers are, pro 
tanto, benefited by the sacrifice or other act 
done; and they ai-e, in a just sense, bound to 
contribute toward- it. In the present case, 
the insui-ance was not upon any particular 
voyage; but it was on time. Unless the- 
owner had a right to repair the bark so as 
to perform other voyages, within the year, 
at the expense of the underwriters, he must 
have had a right to abandon to the undei-- 
writers for a total loss; for in her crippled 
condition, the bark was incapable of any fur- 
ther employment. The going to New Or- 
leans, therefore, was not an act solely for 
the benefit of the ship-owner; but was for 
the benefit of the underwriters, also, to save- 
them from a total loss. The plaintiff was 
bound to repair, if he could, and to seek 
some convenient port for that purpose; and 
the expenses of going thither were properly 
incidental expenses to the repairs, in the na- 
ture of a general average, to replace the 
bark in the condition in which she was be- 
fore the accident. If the plaintiff was not 
fully insured, he must contribute his propor- 
tion towal-d the common expenditure in go- 
ing to New Orleans. If he was fully in- 
sured, he has only shifted the whole loss 
upon the underwriters. The expenses of go- 
ing to New Orleans are just as much a mat- 
ter of general average, as would have been 
the expenses of towing the bark into port, if 
she had become water-logged, or incapable 
of getting to a place of repaii-s, without the 
employment of an additional crew. Suppose-, 
after the disaster, and arrival at Tampico, it 
had been necessary to employ a steamboat,, 
to toAV the bark to New Orleans to repair, 
would not the underwriters have been liable 
to pay the expenses as in the nature of sal- 
vage? If, in order to constitute a case of 
general average, It be necessary, that there 
should be some cargo on board, or some oth- 
er things besides the ship at hazard, what is 
to become of the case of an insurance on an 
empty ship, whose masts are cut away in a 
storm, or -which, after losmg her masts, is 
compelled to be brought into port by salvors, 
in conseauence of the disabled state of the- 
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ship and the crew? Are not the underwriters 
hound to pay the loss and the salvage? If 
«o, are not these emphatically charges in the 
nature of a general average? Suppose an 
-empty ship, which is insured, is dismasted 
in a storm, and is compelled to put away in- 
to a port of necessity, in order to repair; or 
otherwise she must be abandoned at sea; are 
not the expenses of the voyage in such a 
■case to the port of necessity of the nature of 
a general average? Are they not incurred, 
as much for the benefit of the underwriters, 
as for the ship owner? I put these cases, 
because it seems to me, that they bring the 
principle of the argument to its true test. 
And it seems to me, that it would be an en- 
tire novelty in cases of insurance, not to 
liold that, under such circumstances, the 
underwriters were liable for the charges, as 
in the nature of a general average. If so, 
the clause in the policy, that the company 
are not liable for wages and provisions, "ex- 
cept in geneml average," is wholly inapplica- 
ble, for the present case is brought within 
the meaning of the exception. I have no 
tlifficulty, therefore, in overruling this objec- 
tion. 

In relation to the next point of objection, 
as to the payment for the loss of the boat; 
it seems to me to be disposed of by the ver- 
■dict of the jury. They have found, that it 
was a direct consequence attributable to the 
preceding storm; so that the principle, in 
-case of loss, that, "causa proxima, non re- 
mota spectatur," is not at all interfered with. 
If the bark had become wholly unmanagea- 
ble and innavigable from the immediate ef- 
fects of the stoiin, I do not well see how the 
■direct results from that unmanageableness 
and innavigability are to be treated other- 
wise than as a part of the loss. The storm 
is still the causa proxima. In causes of this 
sort, it will not do to refine too much upon 
metaphysical subtilities. If a vessel is In- 
sured against fire only, and is burnt to the 
water's edge, and then fills with water and 
sinks; it would be difficult, in common sense, 
to attribute the loss to any other proximate 
■cause than the fire, and yet the water was 
the principal cause of the submersion. If a 
vessel be insured against barratry of the 
master and crew, and they fraudulently boi'e 
holes in her bottom, and thereby she sinks, 
in one sense she sinks from the flowing in 
of the water; but in a just sense, the proxi- 
mate cause is the barratrous boring of the 
holes in her bottom.- 

In relation to the item for the survey at Tam- 
pieo, there are three objections stated in the 
exceptions to its allowance. First, that the 
consul had no jurisdiction to order a survey; 
and that it should have been oi-dered by a 
maritime court. It is certainly the usual prac- 
tice of courts of admiralty, and I deem it a 
very useful and beneficial practice, to order 
surveys in cases of this sort, as a matter of 
admiralty and maritime jurisdiction within 
their cognizance, and in my judgment, right- 
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fully within their cognizance. = But I am not 
aware that it has ever been held to be in- 
dispensable to the validity of a survey that 
it should emanate from such a source. The 
object of a survey is to assist the judgment 
of the master, as to his proceeding to repair 
damage, or to sell the ship. It is designed 
to protect him in the fair discharge of his 
difiScult and often critically responsible duty 
in great emergencies, by giving him the aid 
of the opinion of other men of sound judg- 
ment, intelligence, and skill in naval afifaks. 
Indeed, this course is so universally adopted 
in practice, that a master, who should venture 
to deviate 'from it, would be treated as guilty 
of some improvidence, if not of gross rashness 
and neglect of duty. A survey is a common 
public document, looked to both by imderwrit- 
ers and owners, as affording the means of as- 
certaining upon the vei-y spot, at the very 
time, the state and condition of the ship, and 
other property at hazard. In some policies, us 
for example, when what is technically called 
the "rotten clause" is inserted, such a docu- 
ment seems indispensable; as the survey may 
amount to a discharge of the underwriters. 
See eases on this clause. Dorr v. Pacific Ins. 
Co., 7 Wheat. [20 U. S.] 582; Janney v. Co- 
lumbian Ins. Co., 10 "Wheat. [23 U. S.] 411. 
416-ilS; 1 Phil. Ins. 154, 158. But although 
surveys are and may be thus ordered by courts 
of admiralty, I am not aware, as I have al- 
ready said, that this is an indispensable re- 
quis te. On the contrary, a survey may be 
made upon the mere private application of the 
master directly to the suiTeyors; and there 
does not seem any good reason, why, if an 
American consul should interpose in behalf of 
the master, and with a view to assist him, 
should appoint the suiveyors at his request, 
and thereby sanction their competency to the 
task, such an appointment should be deemed 
objectionable. As a known public officer, the 
act of a consul would, even if he had no ex- 
press or implied authority to make the appoint- 
ment ex officio, be deemed an act of higher 
authority, and more entitled to public confi- 
dence, than that of the master himself, and 
might be an inducement to the surveyors to 
undertake the duty with more promptitude 
and responsibility. But I am not aware, that 
the issuing of a commission for a survey is, 
in truth, beyond the rightful authority of a 
consul in cases of this sort. That depends 
upon the course of trade and the common func- 
tions established by the general consent and 
customs of nations in regard to consuls. Our 
own statutes do not pretend to ascertain, or 
establish their rights, or their duties generally, 

2 This jurisdiction seems incidentallv affirmed 
in tlie case of Dorr v. Pacific Ins. Co., 7 Wheat 
[20 U. S.3 612, 613, and of Janney v. Columbian 
Ins. Co., 10 Wheat. [23 U. S.] 411, 418. Among 
my own MSS. is a copy of a decree of the ad- 
miralty court at Boston, in 1745, before .Judge 
Auchmuty, in which, upon petition of the mas- 
ter to survey a vessel (The Three Marys), she 
was i'Oiidemned, and ordered to be sold as unsea- 
worthy. 
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but have merelj' given them certain authorities. 
One of these statutes has declared, "that the 
specification of certain powers and duties, &c., 
&c., shall not he construed to the exclusion 
of others, resulting from the nature of their 
appo'-ntments, or any treaty or connection un- 
der which they may act." Act 1792, c. 224, 
§ 9 [1 Stat. 257]. TISTiether acts of this nature 
are usually done by consuls, is more than 1 
know. But in the absence of all controlling 
proof, the fact, that the consul did make the 
appointment in this case, afEoi-ds some pre- 
sumption that it was a rightful exercise of au- 
thoi'ity. Be this as it may, there is no ground 
to say, that it is indispensable that surveys 
of this sort are absolutely requh-ed to be made 
under the authority of any maritime court, un 
the contrary, I am strongly impressed, that 
they are often made under the authority of 
other magistrates, and often at the mere pri- 
vate request of the master. See Wesk. Ins., 
tit "GerUficate," p. 89; Id. ♦'Damage," p. 162, 
§ 5; Id. "Estimate." The other objection to 
the survey, that the sm-veyors do not appear 
to have been ST;\'om, is equally untenable. 
Thaie is no law positively requiring it to be 
done. The remaining point under this head, 
as to the fees charged by the consul, is un- 
maintainable; for there is no law fixing his 
fees in a case of this sort. 

In regard to 'the survey at New Orleans, the 
reasons given by th* auditor for the allowance 
seem to me entirely satisfactoiy. It was a 
proper precaution to guard against any future 
difficulty in adjusting the loss; it might be 
impoitant to the underwriters, as well as the 
shii>owner, as one of the appropriate docu- 
mentary proofs to establish and limit the ex- 
tent of the loss. See Benecke & S. Average 
(by PhiUips; 1S33) p. 384. 

In regard to the deduction of one third new 
for old, the true interpretation of that rule has 
always appeared to me to be, that it is strict- 
ly applicable only to the labor and materials 
employed in the repairs, and to the new articles 
purchased in lieu of those, which were lost or 
injured by the disaster. It Tvould be sti-ange 
to apply it to other independent expenses, 
which were merely incidental to the loss; for 
in no just sense can it be said, that the owner 
is benefited thereby, or that he receives an 
enhanced value therefrom, beyond his indemni- 
ty. I am not aware, that any different expo- 
sition of the rule has ever been judicially es- 
tablished. The case of Sewall v. United 
States Ins. Co., 11 Pick. 90, so far as it goes, 
is confirmatory of it, as indeed is the text of 
the best elementary writers on the subject. 
1 Phil. Ins. 371,372; Benecke & S. Average, (by 
Phillips) 167; Note, Id. 238, 374, 384, 385. For 
this reason and upon principle, I think, that the 
deduction allowed by the auditor of one third 
from the amount of the expense of towing the 
schooner across the Mississippi ($15), and that 
of assistance in getting her across and boat 
hire (§19.50), and that of towing her back 
(§20), ought not to stand. It is true, that 
from the report, it seems to have been the 



more general practice, though not a universal 
piuctice, in Boston, to make the deduction; 
and the auditor has stated, that this was his 
sole reason for allowing it,, he having no refer- 
ence to the principles of maritime law on the 
subject. But though the sum is trifling, I 
think the practice of making the deduction is 
inconsistent with principle, and ought not to 
be permitted to stand. It has a tendency to 
introduce confusion, and to perpetuate per- 
plexing questions, as to what items are, or are 
not withm the reach of the rule. If we stand 
by the purport of the rule in its simple form, 
as applicable merely to the labor and materials 
used in the repau:s, or in the replacing of lost 
or injured ai-ticles, very little diflQculty can 
arise in its practical application. Upon the 
whole, my judgment is, that the auditor's re- 
port ought to stand confirmed, except as to the 
deductions allowed upon these three smaU 
items; and, as to them, it ought to be reform- 
ed; and the verdict awarded and entered for 
the plaintiff accordingly. 



NOTE. I have been furnished with a SIS. 
copv of the report of the case of Bixby t. Frank- 
lin Ins. Co. [8 Pick. 86], at the November term, 
1828, of the supreme court of Massachusetts,. 
Tlie report of the case is as follows: ^ 

"This was assumpsit on a policy of msurance 
made bv the defendants, on the 3d flay of Jan- 
uary, 1825, on the brig Columbia and her ^rgo, 
on a voyage from Boston to a port or ports of 
the island of St Dominpo, and thence to her 
port of discharge m the United States. $2,5tW 
was insured on the cargo, and $l.oOO on t^e brig, 
which was valued in the policy at ?2,000. ihe 
brig sailed on the 7th day of January, Ib^o, 
boimd for the island of St Domingo, as the mate 
testified, whose deposition was used on the trial, 
and is in the case, and on the 10th day of Jan- 
uary met with a storm, in which she received 
the injury for which the suit is brought. When 
the weather moderated, the brig bore up for the 
first convenient port, and the first she made was 
Paix, in the island of St Domingo. Finding it 
impracticable to obtain repairs there, or at any 
other port at which she touched, she went into- 
Maragoane. The plaintiffs introduced evidence 
to show, that, in the state of the bng, and the 
course of the winds, it was impracticable for 
them to go to the city of St Domingo, or any 
port to the eastward of the one she took, or to 
nrocure the necessary repairs at Maragoane, or 
at any other port in the island of St Domingo. 
After discharging her cargo, and making some 
partial and temporary repairs, the brig proceed- 
ed in ballast to Wilmington, in North Carolina, 
where thorough repairs were made, and the ves- 
sel returned with a cargo to Maragoane, and 
took in her return cargo, and came back to Bos- 
ton. No loss was claimed on the cargo, rhe 
defendants, on trial, proposed to show, by the 
log-book of a former voyage, that the bng m the 
preceding vear, under the command of said Jdib- 
bert but not with the samemate as on this voy- 
age made a voyage from Wilmington to Mara- 
goane, and then back to Boston, and expected 
thereby to diminish the plaintiff's claim for sea- 
men's wages, victualling, &c., by showing that 
the brig had not been obliged to depart from 
her accustomed and intended voyage. This was 
objected to by the plaintiff's counsel, and reject- 
ed by the judge, hut the fact that the vessel did 
make such a voyage, was admitted by the plam- 

"The jury assessed damages on the ground of 
a partial loss. Bv the decision of the Dudge, 
with the assent of the parties, the jury omitted 
to consider and find damages for the seamen s 
wages and expenses of protest surveys, &c., at 
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Maragoane, and wages trom thenee to Wilming- 
™p. where the crew were discharged on arrival, 
should the action be sustained, an assessor is to 
be appointed by the court, who, under the or- 
ders of the court, shall assess the proper amount 
for wages and expenses as aforesaid, which is to 
be added to the verdict. The policy is made in 
the name of Bisby, Valentine & Co. and Joseph 
Hibbert, the captain. The firm of Bisby, Val- 
entine & Co., consists of Luther Bisbv, John S. 
X^ilentme and Orpheus Holmes. Before that 
copartnership was formed, Holmes and Hibbert 
owned the brig, in equal parts— they having pur- 
chased her of Samuel Upton, by a bill of sale, 
and taken out the papers in their own names. 
iNexther at the time the copartnership was form- 
ed, m the summer of 1824, nor afterwards, was 
there any transfer made by Holmes, of his half 
of the brig to Bixby, Valentine & Co., bv any 
bUl of sale or other document, but she still eon- 
*"i"^'3 to stand at the custom-house in the names 
of Holmes and Hibbert. On the 4th day of 
•J"n«ary, 1825, the day after the policv was 
made. Holmes and Hibbert surrendered their 
enrollment and took out a register for the brig, 
when Holmes swore that he, with the said Hib- 
bert, were the only owners of said brig, and 
some years afterwards, she w^s sold and con- 
veyed by Holmes and Hibbert, only bv a regular 
bill of sale, to Nesmith and Leeds. 'When the 
copartnership of Bixby, Valentine & Co. was 
formed, a credit was entered in their books to 
Holmes for the estimated value of one half of 
the said brig, in the hand-writing of Holmes 
who became book-keeper of the firm— and in the 
^?'i?'*^\**^.'^°"°*^ °^ *^® company's stock, one half 
of the brig was introduced, till she was sold to 
iNesmith and Leeds, and until that sale, the said 
one half of the brig had been treated as the prop- 
erty of said company, and the repairs which 
were made on the brig from time to time, were 
paid for by the company. The policy, regis- 
ter, and bill of sale to Nesmith and Leeds, and 
all the papers used at the trial, may be refen-ed 

/'.^^^'^^fendants object to the recoverv of the 
plaintiffs at all 1st. On the ground that Bixbv 
and ^ alentme had no legal interest in the ves- 
sel, za. ihat if they had any capable of being 
insured, it was not insured by this policv. and no 

u^^ '?^\^^ recovered in this case. If the court 
should be of opinion that these objections are 
well founded, the plaintiffs shall be nonsuited 
Or, if the log-book was legally admissible for the 
purposes for which it was offered by the defend- 
ants, a new trial shall be ordered. Otherwise 
judgment shall be rendered on the^ verdict, with 
such additions as shall be made bv an assessor 
to be appointed as aforesaid, or the court may 
make any other disposition of the action which 
law and justice may require." 
foTn^ cause was afterwards, at March term, 
m^y, referred to an auditor, whose report was 
as follows* 

E.xpenBe of seamen's wapes at Maracoaue. from the 
arrival of the Columbia at the port, ou the r,tl\ of Feb- 
ruary, 1S25,to herdeparmre from that port, March 9th 
JS2|.— one month and four diys. The time of arrivinir 
and sailiuK are stated in the log-book and protect. 
Rate of Wapes. Time. Amount. Vonchera 
Month. Days. 

Kel^S'eT* ni ' ■• -^^If^O Shipping Papers. 

Wilson (seaman) 12 •* 33 },o 

RoUock " 13 '• 14 gg ., 

Ramp •• n '■ 36 10 

Greene " ] 1 <« jg gS '• 

Cushing ■' 14 •• 16 10 " 
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„ , . , §135 20 

Provisions for the same time; 

estimating for the captain 

$1 perday.formatooOcents, 

seamen 1:5 cents. —making 

§2.50 per day for thirty-two 

d&ys. 80 00 

$215 £0 
The brig sailed from Afaragoane March 0th. 1S25 and 
arrived at W llm.ngton.N.C, March 2hih, and discharged 
her crew March 29th,— twenty days {time stated in the 
log-book). 



Vouchers. 



Hate of 

Wages. Time. j\moant. 

Tio«.»*t/ * - , -„^ ^'^^^' Rate of Barrett's 

Barrett (captain) §30 20 §20 wages not stated; 

wages of Captain 

tt:i.i / i , „. Hibbert assumed, 

Hildrup (mate) 24 •■ 10 Shipping Papers. 

Fourseamen; one ^-f a f o, 

at §11, one $12, 

one §13, two at 

§14 per month, C4 " 42 CC 



Provisions at the same rate as 
above 50 00 



_. , S128 66 

The bng sailed from Wilmington MaySth, 1825, arrived 
at Maragoane. .Tune 17th, forty days-one month and 
nine days— (stated in the log-book). 

^,?-^^ of Vouchers. 

Wages. Time. Amount. 

ro„* - <.„„^**'?*'>- ^"'^s- The rat« of wages 

Captain §30 1 a §30 actually paid for 

,. ,„ „, this passage are 

^^-t® 24 " 81 20 not stated in the 

_,. j^ documents. The 

Frvemen.nt plaintiff assents to 

tne same the previous rate. 

wages as which is probably 

above. 64 •' 8-3 20 below that actu- 

ally paid. 

§153 40 
I^rovisions at the same rate 
as above, viz §2 50 per dav, 
for oflaeera and men for for- 
ty days, 100 00 



§253 40 

Expense of documents at Maragoane: 

_ Touchers. 

i-rotest. §16 50 Amonnt charged in an account pur- 

porting to be rendered by Capt. 

, ^ Hibbert. 

Interpreting, IG 00 Oaziier's receipt. 

Translaiing, ir 00 William Basnt's receipt. 

Clearance, 4 fio Charged in an account purporting 

to be rendered by Capt Hibbert. 

§54 00 

Note.— An item of $64 is charged in the account.= pur- 
porting to be rendered by Capt. Hibbert, for otllcer's 
lees; and §15 for port-warden's fees. 

WiLL.mD PiirLiiips. Assessor. 

From a memorandum on the back of tlie re- 
port, in the handwriting of the late Mr. Chief 
•fustice Parker, the final opinion of the court 
was m favor of the plaintiff, for the allowance 
of the wages and provisions in going to the first 
and second ports of necessity, and also the ex- 
penses of the documents, &c., connected with the 
transactions. The vessel and cargo appear to 
have been owned by the same persons. The 
meniorandum of the chief justice is in these 
^;ords:-- We are of opinoin, that only 'so much 
ot the damages found by the assessor as relate 
to the expense at Maragoane, from thence to 
Wilmington (Js'. C), and at Wilmington until the 
crew were discharged, can be allowed. That 
froni thence the vessel began a new vovage, in- 
stead of resuming the voyage from which she 
was driven by necessity. If the plaintiff is con- 
tent with this, he may have judgment; other- 
wise, the cause must remain for argument at the 
adjournment.— J. P." The parties (it is under- 
stood) acquiesced in this opinion. 

POTTER (PIKE v.). See Case No. 11,162. 
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POTTER V. PROVIDENCE WASHINGTON 
INS. CO. 

14 Mason, 298.] 1 

Circuit Court, D. Rhode Island. Nov. Term. 

1826. 

Ma KIN E IxsuRAKCE— General Average— Cutting 

Away jMasts and Rigging— OwNERsnty 

OP Vessel and Cargo. 

1, A policy was underwritten on a vessel for 

twelv e months. In the cours e of her voyages, 

1 [Reported by William P. Mason, Esq.] 
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•during this period, she sailed from Providence 
bound to New Orleans, with a cargo on hoard 
belonging to the owner of the ship; and encoun- 
tered a gale, and was compelled to cut away her 
masts and rigging, and to return to New Jork 
for repairs, where it was found that the repairs 
would cost more than half her value. The car- 
go was taken out and sold by the owner, who 
had insured the same. The claim was now for 
.a total loss of the vessel, she having been aban- 
doned to the underwriters. In adjusting the 
loss, it was held, that the cutting away of Uie 
masts and rigging was a general average, to be 
iDorne bv the ship and cargo in the same man- 
ner, as if they belonged to different owners. 
[Cited in Griswold v. Union Mut. Ins. Co., 

Case No. 5,840.] 
[Cited in brief in Seudder v. Bradford, 14 

Pick. 14.] 
2. In such a case, if the owners of the ship 
and cargo are different, the owner of the ship 
mav recover the whole amount of his loss, witn- 
out any deduction of the general average due on 
the cargo. But where the ship owner is also 
•owner of the cargo, the amount due from the 
cargo mav be deducted from the total loss on 
the ship, by the underwriter. 

[Cited in Force v. Providence "Washington Ins. 

Co.. 35 Fed. 768.] 
[Cited in brief in Forbes v. Manufacturers' 

Ins. Co., 1 Gray, 372. Cited in Greely v, 

Tremont Ins. Co., 9 Oush. 419; Matheson v. 

Equitable Ins. Co., 118 Mass! 212.] 



Assumpsit on a policy of insurance, dated 
10 Sept., 1825, as follows, "$5,00O on ship 
.Jefferson and appurtenances for and during 
the term of twelve months in port and at 
sea, and at all times and places during that 
period, l»eginning the adventure on the 1st 
■of September at 12 o'clock at noon." Pre- 
mium, 8 per cent. The loss was averred in 
the declaration to be by perils of the seas. 
Plea, the general issue. At tlie trial, the 
facts -were not disputed. It appeared that 
the ship sailed from Providence in August, 
-on a voyage to New Orleans, -with a cargo on 
Loard belonging to the plaintiff, who was 
.also owner of the ship. On her passage she 
encountered a severe hunicane, and was So 
much wrecked and injured, that she was 
obliged to put into New York for repairs. 
On a survey there, it was found that she was 
injured more than her whole value; and the 
plaintiff [John D. Potter] accordingly aban- 
doned her to the defendants. The cargo was 
taken out and sold by the plaintiff, who bad 
insured the same, and made a claim on the 
underwriters, but no loss had been paid by 
the latter. During the hurricane, the masts 
.and rigging, &c. were voluntarily cut away 
l)y the master to avoid foundering. The only 
questions made were, first, whether the cut- 
ting away the masts and rigging was a gen- 
eral avei^ge or not, to be borne by ship and 
■cargo, for no freight was earned; secondly, 
if so, whether the defendants had a right to 
deduct from the plaintiff's demand, the 
amount which was due from him as owner 
of the cargo; or whether he was entitled to 
recover the total loss, and leave the defend- 
ants to their remedy against the underwrit- 
ers on the cargo for the general average. 
A verdict was taken for the plaintiff, sub- 
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ject to the opinion of the court on botn 
points; and it was agreed that the adjusl- 
ment of the average and other legal deduc- 
tions should be made by a commissioner ac- 
cording to the opinion of the court 

Mr. Searle, for plaintiff, cited 1 Caines, 196, 
215; 1 Johns. 412; 7 Johns. 57; 6 Mass. 318. 

Mr. Bridgham, for defendants, cited Phil. 
Ins. 338, 353, 459; 7 Johns. 412; 1 Maule & 
S. 318; 9 East, 72; 4 Bin. 502. 

STOBY, Circuit Justice. There is no ques- 
tion in this case, but that there has been a 
total loss of the ship, for which the under- 
writers are liable. The injuries sustained 
by the hurricane were so great, that upon the 
ship's arrival in the port of New York, it was 
found that it would cost more to repair her, 
than she would be wortli after she was re- 
paired. An abandonment, therefore, was 
rightfully and seasonably made. The ques- 
tion now in dispute, arises from another cir- 
cumstance. During the storm, the masts 
and rigging were voluntarily cut away for 
the benefit of all concerned, and this sacri- 
fice, beyond all doubt, constitutes, in ordi- 
nai-y cases, a claim for general average upon 
ship, cargo, and freight. The owner of the 
ship is also owner of the cargo. The voyage 
being defeated, no freight was earned. The 
cargo was insured by another policy. No ex- 
penses were in fact incurred for repairs on 
account of the genei-al average, and no loss 
has been paid by the underwriters of the 
cargo as the contributory share of the cargo 
to the avei-age. Upon this postm-e of the 
facts, the defendants contend, first, that the 
plaintiff being owner of both ship and cargo, 
they are entitled to receive from him the 
amount of the contributory share of the 
cargo to this loss. Secondly, that this 
amount may and ought to be deducted from 
the sum received in the present suit 

In respect to the first point, it does not ap- 
pear to me, that there is any reasonable 
ground for disallowing the general average. 
This case must be decided in the same man- 
ner as if a stranger were the owner of the 
cargo. The cargo has been preserved by a 
voluntary sacrifice, and the sMp owner, if 
there had been no abandonment, -would be 
clearly entitled to demand from the owner 
of the cargo, a contribution to the general 
avei-age. It does not appear to me that the 
abandonment makes any difference in the 
case. A total loss of the ship, that is, total 
in construction of law, has ai-isen; but the 
cargo has been saved. Where indeed a par- 
tial loss or damage to the ship occurs in the 
course of a voyage, and afterwards, in the 
same voyage, a total loss of the ship, there 
the former is absorbed in the latter, unless 
expenses have, in the intermediate time, 
been incurred to repair it, and in that event, 
those expenses are payable by the under- 
writers in addition to the total loss. Jumel 
V. Marine Ins. Co., 7 Johns. 412, 424. note C. 
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Bui here, though a total loss has occurred, 
the previous saci-iflce constituted not a loss 
solely to he borne by the ship owner, but a 
contributory loss to be borne by all the prop- 
erty at hazard. The ship owner had a right 
to say, I subsequently lost my vessel, but 
your property was saved at my expense, and 
you must contribute to relieve me from this 
burthen. If the ship owner may say so, it 
appears to me, that the same claim belongs 
to the underwriters after the abandonment, 
for they succeeded to the i-ights of the as- 
sured. 

Then as to the second point. If this were 
a suit to recover the amount of the loss of 
the masts and rigging &e. sacrificed for the 
common benefit, I am of opinion, that the 
ship owner would be entitled to recover the 
whole amount of the loss, without fii-st seek- 
ing to recover against the owners of the 
cargo their contributory share; and the un- 
derwriters must be left to recover their rec- 
ompense over. The ship owner is entitled to 
receive his full loss by a peril incurred 
against, without troubling himself with any 
remedies over against third persons. I fol- 
low. In this respect, the doctrine in Mag- 
grath v. Church, 1 Caines, 196, and the other 
cases in New York, which have succeeded 
it (Vandenheuvel v. United Ins, Co., 1 Johns. 
412; Watson v. Marine Ins. Co., 7 Johns. 57), 
in preference to that of Lapsley v. United 
States Ins. Co., 4 Bin. 502. I speak here of a 
case where the ship and cargo are owned by 
different persons. Where they are owned by 
the same person, a different rule may well 
apply. There the same band that loses, pays. 
As between himself and the underwi-itei-s on 
tlie ship, his real loss is only the contributory 
share of the ship to the loss. The other 
losses are borne by him as owner of freight 
and cargo, for which he directly is liable. 
If he actually repairs the loss, the expenses 
paid must be deemed expenses paid as well 
in his chai-acter of owner of the cargo, as of 
the ship. To declare that he would in such 
a case be entitled to recover the whole ex- 
penses against the under^vriters, would be to 
decide, that he might recover a sum, which 
he was bound to pay on his own account; to 
recover that which he was bound immediate- 
ly to pay back to the underwriters. The law 
does not justify such a doctrine. And the 
authority of Jumel v. Marine Ins. Co., 7 
Johns, 412, is directly opposed to it; and 
Williams v. London Assur. Co., 1 Maule & 
S. 321, goes with the latter. In principle, 
there ought to be no difference, whether the 
owner of the ship has repaired the loss or 
not. In either case, he can recover only the 
amount of his loss. This loss must be In 
either case no more than what he has in- 
curred as ship owner. In contemplation of 
law, as owner of freight and cargo, he is in- 
demnified as to their portions of the loss. 

My judgment accordingly is, that in this 
case there must be a deduction from the 
verdict of the amount of the contributory 
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share of tlie cargo towards the loss, for to 
this extent the ship owner has actually in 
his own hands an indemnity. The case is 
precisely the same as if he had received 
from a third person, who was the owner of 
the cargo, the amount of his contribution. 
Pro tanto, it would be an indemnity going to 
diminish the total loss. 

The district judge concurs in this opinion, 
and there must be judgment accordingly. 



POTTER (RIDDLE v.). See Case No. 11,811. 
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POTTER V. SCHENOK. 
. [1 Biss. 515; 3 Fish. Pat. Cas. 82.] i 
Circuit Court, N. D. Illinois. May Term, 1866. 
Patents — Vahiett of Form xot a Change of 

PRINCIPLE— Is JUNCTIOJT — WhEN GraNTEI). 

1. When a mechanic has the leading idea 
which is developed in Wilson's patent, once 
thoroughly understood and fixed in his mind, 
he can carry out that idea in a variety of forms, 
simply by the exercise of mechanical ingenuity, 
which nevertheless are not substantial varia- 
tions from the invention patented. 

[Qnoted in Adams v. Joliet Manuf g Co., Case 
No. 56. Cited in Norton v. Jensen. 1 0. C 
A, 452, 49 Fed. 866.] 

2. Merely reversing the feeding bar of Wil- 
son does not change the principle of his inven- 
tion. 

[Quoted in Adams v. Joliet Manuf 'g Co., Case 
No. 56.] 

3. An injunction being the strong arm of 
equity, ought never to be granted without the 
most complete conviction, on the part of the 
court, of its absolute necessity. 

4. If it be true that the patentee is entitled to 
nis claims of invention as his property, there is 
an end tc all hardship, because no man ought 
either in law or in morals to use the patentee's 
property without compensation and without his 
consent, 

« 

In eauity. This was a motion for a pro- 
visional injunction to restrain defendants 
from infringing letters patent for "improve- 
ment in sewing machines," granted to Allen 
B. Wilson, November 12, 1850 [No. 7,770], re- 
issued January 22, 1856 [No. 346], and ex- 
tended for seven years, November 12, 1864. 
The defendants were selling single-thread 
sewing machines in which the cloth was ad- 
vanced by a sliding presser foot, provided on 
the lower side with serrations pressing the 
cloth against the table or platform on which 
it rested. 

The facts appear in the opinion of the 
couxt. 

S. S. Fisher, for complainants. 
J. Edwards Fa^r and Bonney & Griggs, for 
defendants. 

DRUMMOND, District Judge. The alleged 
infringement consists in the violation, on the 

1 [Reported by Josiah H. Bissell, Esq., and by 
feamuel S. Fisher. Esq., and here compiled and 
reprinted by permission.] 
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pait of the defendants, of the patent of Al- 
len B. Wilson, obtained in January, 1856, 
called re-issue No. 346, and is for the feeding 
apparatus of the sewing machine and its ap- 
purtenances. It contains four claims. 

One is for the method in which the cloth 
is moved by what Wilson calls the joint ac- 
tion of two surfaces between which it is 
clamped, and which act in a particular way 
so as to cause the cloth to proceed forward in 
the operation of sewing. 

Another is the arrangement by which, in 
the operation of sewing, the cloth is held by 
the needle so as to prevent the cloth from 
moving backward during the return of the 
feeding apparatus. 

A third is a mode by which the cloth is re- 
tained in its position and the needle permit- 
ted to escape, called stripping. 

The fourth is the manner in which the up- 
per surface is arranged or mounted, so as to 
enable tlie operator to lift it from the cloth 
in order to remove the latter. 

This is a very general statement of the 
claims, and, of course, would not be under- 
stood except by those who had examined the 
specifications, or were familiar with the op- 
eration of the machine. 

There is no controversy as to the validity of 
the patent on the claims set forth; the only 
question is as to the infringement. 

It is alleged that the defendants have not 
infringed the claims set forth in the schedule 
of Wilson. 

The examination, perhaps, would have been 
more satisfactory if there had been a model 
of the machine here precisely of the form of 
the part in question, in which it was original- 
ly devised and used by Wilson. The ma- 
chines that are now operated by the plain- 
tiffs, it is conceded, differ in form from tliat 
which is described in the claims of Wilson in 
1856. Still, the apparatus, as now used, en- 
ables us to understand how it was employed 
in the machine when consti'ucted in conform- 
ity with the specifications of Wilson. 

The machines, now, have what is called 
the four-motion feed. According to the speci- 
fications and the proof, the arrangement of 
Wilson was to have something in the form 
of a shoe beneath the plate, upon which the 
cloth was placed, the upper surface of which 
was roughened by saw-teeth cut upon it 
This shoe acted through an opening in the 
plate, and a motion was given to it back- 
ward and forward, so that when there was 
a pressure from above upon the cloth which 
was lying upon the plate, sufficient to force 
it upon the shoe, the teeth caught the cloth 
and carried it forward. This was the first 
claim. Then, when the shoe ceased to act, 
the needle pierced the cloth so as to prevent 
it from coming back; and that was the sec- 
ond claim. There was also an arrangement 
by wliicli the cloth was held by the spring 
which created the pressure from above, so 
as to prevent it from rising and moving as 
the needle was withdrawn, and thus accom- 
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plished the process of stripping, as it wa& 
termed, in the third claim. 

Then there was another arrangement by 
which this spring that presses upon the clotb 
was raised, so as to enable the operator to re- 
move the cloth from the machine. 

That substantially was the manner ia 
which the feeding apparatus, as described 
by Wilson in the specifications, operated, and 
the question now is whether the apparatus, 
used by the defendants interferes with or in- 
corporates in itself the invention of Wilson 
in whole or in part So far as I have been 
able to examine the question, I think that it 
does. p 

The machine of the defendants is a single- 
thread sewing machine, one of the cheap 
kind. The main difference in the construc- 
tion of the defendants' machine and that of 
Wilson, as to the feeding apparatus is thisr 
in the machine of the defendants, the prin- 
cipal part of the feeding apparatus is placed 
over the plate upon which the cloth rests^ 
instead of underneath. It is in fact in the 
form of a shoe more distinetiy than that used 
by Wilson. This shoe is provided with saw 
teeth on the under side, and is made to press 
upon the cloth from above, substantially in 
the same way as the one used undemeatb 
the plate by Wilson, presses upon the cloth, 
from below. The purchase as obtained by 
this pressure, and the teeth operating from 
the top instead of from the bottom, move the 
cloth forward. Then the needle goes in in 
the same way substantially and holds the 
cloth when the shoe is drawn back. The 
shoe also holds the cloth down or sti-ips it 
from the needle when the latter is drawn up^ 
and it is so connected with the upper part 
of the machine as to enable the operator to- 
lift it and remove the cloth. 

The question is, whether this is a substan- 
tial variation in all or any of its particulars,, 
from the invention of Wilson as described in 
his specifications of 1856. I have already 
stated that it is not and, as it seems to me, 
on this ground, viz: that when a mechanie 
has the leading idea which is developed in 
Wilson's patent, once thoroughly understood 
and fixed in his mind, he can carry out that 
idea in a variety of forms, simply by the- 
exercise of mechanical ingenuity. Here was 
a great leading principle in the feed of the- 
machine, devised and invented by Wilson. 
He, to be sure, describes the particular man- 
ner in which he carries out that idea; but 
once get tiiat in the mind and it is clear that 
you can carry it out in a variety of forms. 
This is, it may be said, an ingenious variation- 
or difference by which the idea of Wilson is- 
carried out 

The shoe or main part of the feeding ap- 
paratus, is not placed beneath the plate upon 
which the doth rests, but is on the top of 
the plate, or, as was contended and I thiuk 
with -a good deal of force, by the counsel for 
complainants, instead of being placed as Wil- 
son describes it it was merely reversed. It 
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is clear tliat that does not change the prin- 
ciple of the invention, and it is clear, too, 
as already stated, that a mechanic once hav- 
ing the idea in his mind could apply it by 
adopting a great variety of forms and de- 
vices, and this among others. 

This device of Wilson's has been the sub- 
ject of a great deal of litigation as is set 
forth in the bill. The claim has been con- 
tested with all the skill, ingenuity, and abili- 
ty which could be brought to bear in tliis 
country upon a question which involves not 
only so much of personal and individual, but 
also so much of public interest, as a machine 
like this, which, it may be said, comes home 
to every family. 

The invention of Wilson has stood the test 
of all this proti-acted and severe litigation; 
and it is shown by the proof that machines 
similar in their character to the machines 
used by the defendants have already come 
under judicial examination, and have been 
held to be infringements of Wilson's patent. 
Now I understand and fully appreciate 
what was pressed with so much zeal and pei*- 
tinacity by the counsel for defendants, that 
patentees frequently, by the monopolies of 
their inventions, accumulate wealth, form 
combinations, and may wear out men of in- 
ferior means in litigation. I understand, 
too, that it is not uncommon for parties in- 
terested in inventions to make arrangements 
with persons who use similar machines or 
improvements to those claimed by them- 
selves, by which pretended litigation is car- 
ried on witli a view of accomplishing a par- 
ticular result. But I think that can hardly 
be true of the litigation in relation to- this 
part of the sewing machine: And if it has 
been fair, carried on in good faith, and with- 
out collusion, then certainly the result is en- 
titled to great consideration from this court, 
when the question is brought up here for the 
fii-st time. So that independently of the view 
which I am inclined to take from an actual 
examination of these machines, I am eon- 
firmed in the conclusion to which I have 
come, by the result of this protracted litiga- 
tion. 

The affidavits filed on the part of the de- 
fendants, are all substantially the same. The 
witnesses undertake to specify various par- 
ticulars in which they claim that the feeding 
apparatus used in the defendants' machines, 
materially differs from the invention men- 
tioned in the specifications of Wilson. 

It is unnecessary for me to go into a de- 
tailed examination of the particulars which 
are referred to by the various witnesses; 
such as, that one is the result of the joint 
action of two or more surfaces and the other 
is not; that one has not so many parts as 
the other; that there is a difference in move- 
ment, etc. 

E'rom what ha-s already been said, the view 
of the court as to the substantial identity of 
the feeding apparatus of the machines will 
be apparent, the principle of the two' ma- 
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chines, as it seems to me, being substantial- 
ly the same, with a variation in form, mere- 
ly, in one. 

A very considerable portion of the argu- 
ment for the defendants which was pressed 
upon the court with so much zeal and force, 
was the serious consequences upon the busi- 
ness of the defendants that would follow 
the issuing of an injunction. That, of course, 
every court of equity always appreciates. 
An injunction is the strong arm of equity. 
It often lays its hand upon a man's business 
and stops it entirely. It ought never to be 
gi-anted without full conviction on the part of 
the court of its urgent nece^itj'. 

In this case, it was said by the complain- 
ants' counsel, and is apparent from the evi- 
dence and from the whole history of the 
case, that there are parties who sell single- 
thi-ead machines similar in character and in 
price to the machines sold by the defendants, 
who have acknowledged the validity of the 
Wilson patent, and pay it a tribute by obtain- 
ing a license. Now if it be true that Wilson 
is entitled to these claims of invention as 
his property, as I think he is, there is an 
end, as a matter of course, to the alleged hard- 
ship. Because, if the defendants are using 
the complainants' property, they ought not 
to use it, either in law or in morals, without 
compensation and without their consent. 

So, too, if the proprietors of other single- 
thread machines pay a license fee to Wilson 
or to his assignees, for this feeding ap- 
paratus, it would not be attended with ruin- 
ous consequences to these defendants, more 
than to other parties, to pay a heense fee; 
so I do not think that the consideration urged 
is entitled to the weight it would be, if, in 
point of fact, the injunction were to stop ab- 
solutely and in any contingency, the sale of 
these machines. If it does, it is because the 
machine is so inferior to the single-thread 
machines of others in the market that it can- 
not successfully compete with them when 
paying a license fee. 
Injunction gi-anted. 

[For other eases involving this patent, see note 
to Potter V. ^^Tiitney, Case No. 11,341.] 
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POTTER et al. v. STEVENS et al. 

[2 Fish. Pat. Cas. 163.] i 

Circuit Court, S. D. New York. Jan., 18G1. 

Procedure at Patent Office— Ex Parte Appli- 
cation AND Adjudication— Prima Facie 
Case fok Injunction. 
1. The application for a patent at the patent 
office IS not a judicial proceeding; it may be 

1 riieported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 
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made a contested proceeding, but rarely is so. 
It is made upon ex parte application, and can 
only be treated as an ex parte adjudication. 

2. Where the complainant makes a prima fa- 
de case for an injunction, the defendant must 
overcome it by testimony, or the injunction will 
issue. 

In equity. This was a motion [by Orlan- 
do B. Potter and Nathaniel Wheeler] for an 
Injunction to restrain the defendants [Henry 
L. Stevens and James H. Stevens] from in- 
fringing lettei-s patent for "an improvement 
in sewing machines," granted to Allen B. 
Wilson, November 12, 1850 [No. 7,776], and 
more particularly referred to in the case of 
Potter V. Wilson [Case No. ll,3i2J. So much 
of the opinion of the court is given, as fol- 
lows a statement of the substance of the bill. 

George Gifford, for complainants. 

A, K. Hadley, for defendants. 

SMALLBY, District Judge. The answer 
makes substantially but one issue with the 
bill. It denies that the said Allen B. Wil- 
son, in said bill of complaint named, ever 
was the original and first inventor of these 
Improvements in sewing machines. On the 
contrary, the answer sets up that one Solo- 
mon B. EUithorpe was the original and first 
inventor of said improvemem:; and that he, 
the said EUithorpe, made a full and com- 
plete drawing and specification of said im- 
provement in the summer of 1847. 

Some aflidavits have been filed which it is 
hardly necessai*y to refer to, and also certi- 
fied copies of papers from the patent office 
at Washington, and also the opinion of the 
circuit judge. 

The fact that whatever right Allen B. Wil- 
son or his assignees had to this invention is 
now in these complainants, is admitted. It 
Is set out in the bill, and not denied by the 
answer. 

The answer, however, claims— and that Is 
the real question now in controversy before 
the court— that Allen B. Wilson was not the 
original and first inventor of this sewing ma- 
chine, the right to make, use, and vend 
which is said to be infringed by these de- 
fendants. The answer claims that Solomon 
B. EUithorpe is the original and first inventor 
thereof; that as early as 18i7 he invented 
this machine, this feed motion; that some 
time after that— the answer does not specify 
when— he applied to the patent office for a 
patent, and lodged his specifications and 
drawings in the patent ofiice. The papers 
furnished to the court from the patent of- 
fice show that in June, 1858, nearly eleven 
years after he claims to have made the in- 
vention, he made application to the patent 
office for a patent. The commissioner of 
patents refused it. Prom that Bllithoi-pe 
took an appeal to the circuit judge of the 
Disti'ict of Columbia. The hearing was had 
before this judge, and he refused "the patent 
These papers are referred to, and relied up- 
on by the counsel for the defendant, for the 
19FED.0AS.— 75 
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puiTpose of snowing that in point of fact, 
the commissioner was satisfied that EUi- 
thorpe -was really the original inventor, and 
that the judge of the circuit court was equal- 
ly weU satisfied, but that they refused a pat- 
ent because he did not follow it up— because 
he slept too long upon his rights, if he ever 
had any. 

Another fact in the case should be stated, 
that under an act of congi-ess application was 
made by bill to the circuit court in this dis- 
ti-ict, to have an order issued to the com- 
missioner of patents to grant to EUithorpe a 
patent, and that subsequently a hearing was 
had upon the biU before Judges Nelson and 
Shipman, and that an order and a decree 
were made that the commissioner of patents 
at Washington should grant to EUithorpe a 
patent 

It must be borne in mind that the bill sets 
out the several patents which were granted 
for these inventions, all the assignments in "^ 
detail down to the present complaints— fur- 
ther, that a large amount of severely-contest- 
ed litigation in relation to the right of the 
assignees of Wilson, as the first inventor, 
had been had in the state of Connecticut 
and in the Southern disti-ict of New York,, 
and adjudications sustaining their rights; 
' that they had earnestly-contested suits in eq- 
uity, and some at law in Connecticut, and 
others in equity here; and that after a very 
protracted litigation, a very large amount of 
testimony having been taken, the whole mat- 
ter -was finally heard before Justice Nelson 
and myself, in June last, and a final decree 
made, sustaining the complainant's claims 
from beginning to end, and awarding a final 
decree against all infringers in those suits. 
This is not denied by the counsel for the re- 
spondents; and that of itself affords suffi- 
cient, abundantly sufficient, prima facie evi- 
dence for the court to grant the preliminary 
injunction asked for in this case, unless the 
evidence introduced upon the part of the re- 
spondents clearly overthrows these various 
adjudications in favor of the validity of these 
patents. 

Then the inquiry returns: What is the evi- 
dence upon which the defense relies to over- 
throw this sti-ong prima facie case? They 
rely, in the first place, upon the answei? of 
the defendants. They say that in 1847 EUi- 
thorpe invented these improvements. It 
seems from that and his affidavit, which ac- 
companies the answer, that he slept upon it 
for a period of ten or eleven yeara before he 
made any application to the patent office for 
a patent; that he then applied to the patent 
office for a patent and the commissioner de- 
clined, to grant a patent He then took an 
appeal to the judge of the district court and 
the judge also declined it. Now, the defense 
Insist that inasmuch as the commissioner, in 
giving the reasons why he declined, based 
his judicial action upon the ground that he,. 
EUithorpe, had slept too long; and that, inas- 
much as the judge, In giving the reasons 
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why he refused to order the patent to be is- 
sued, assigned the same reason, there are 
two judgments in favor of Ellithorpe being 
the fix-st and original inventor. 

On the contraiy, this court, can give no 
such construction to these proceedings. In 
the first place, the application for a patent 
at the patent office is not a judicial proceed- 
ing; it may be made a contested proceeding, 
but rarely is so. It is made upon ex parte 
application. The hearing probably rested— 
judicially we must suppose from the papei*s 
it rested solely— upon the affidavit of the ap- 
plicant Ellithorpe. The only thing that ap- 
pears in the proceedings at all is, that the 
offlcei's, after having refused the patent, re- 
mai-ked that they were of the opinion that 
he, Ellithorpe, was the first inventor, but 
failed to so follow up the invention as to se- 
cure any rights. That certainly is not an 
adjudication of the point, and if an adjudica- 
tion, it can only be treated as an ex parte 
adjudication, and can have but very little 
weight in overcoming the earnest, contested 
litigations in different courts, between differ- 
>ent pai-ties, and in different states, which the 
bill sets up have been had by the complain- 
ants, wherein their rights have been fully sus- 
tained by the courts. 

Another thing relied upon by the defend- 
ants to overcome this strong prima facie 
ease, is the proceeding before Judges Nelson 
and Shipman, in this c.ourt, by which a de- 
cree and order were issued to the commis- 
sioner of patents, directing him to issue a 
patent to Ellithorpe on his specification and 
drawings in the patent office. That, it should 
be borne in mind, however (as it especially 
appears from the proceedings, and is so con- 
ceded by tlie arguments), was a mere ex 
pai-te hearing— no one appearing to contest it. 
Again, in looking at that proceeding, this 
singular state of facts appears to have ex- 
isted. It was first brought up before Judge 
Ingersoll, who, after a full examination, 
drew up and filed an elaborate and certainly 
able opinion upon the subject, denying the- 
application and dismissing the bill. It is a 
little difficult to See, that bill having once 
been dismissed, and there being no applica- 
tion for a rehearing in the usual form, how 
the matter could come again before the court; 
and I was informed by Judge Shipman, 
when he was here, that he had just a few 
hours before ascertained the existence of this 
written opinion of Judge Ingersoll, and that. 
If he had known it, he was of the decided 
opinion that he should have regarded it as 
res judicata. 

But laying the decision of Judge Ingersoll 
entirely out of the question, what effect has 
this ex parte hearing, based solely upon the 
affidavit of Ellithorpe? "What effect ought 
that to have in overcoming the strong prima 
facie case of the complainants, arising from 
these various adjudications? There is noth- 
ing more, after all, than the affidavit of Elli- 
thorpe, on which it was -based; it is not pre- ! 
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tended that there was any other evidence in- 
troduced. The court evidently made a de- 
cree upon a bill taken pro confesso. 

Therefore, the evidence relied upon in fa- 
vor of Ellithorpe being the fii-st and original 
inventor, in opposition to the various adju- 
dications in favor of the complainants' right 
and title, seems to have been entirely based 
upon an ex parte application, and upon the 
affidavit of the alleged inventor himself, aft- 
er having slept upon the matter some ten or 
eleven years, according to his own account. 

Under such circumstances, I can have no 
doubt that the evidence is entirely insuffi- 
cient to do away with the prima facie case 
made by the complainants; and, therefore, 
the complainants are entitled to an injunc- 
tion. Many other questions have been made 
in the case, but I have thought' it entirely 
unnecessary to consider them, as this dis- 
poses of the motion, and it disposes of both 
applications in like manner. 

And the order for injunction in both of 
these cases wiU issue according to the pray- 
er of the bill. 

[For other cases involving- this patent, see 
note to Potter v. Whitney. Case No. 11,341.] 
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POTTER V. SUFFOLK INS. CO. 

[2 Sunm. 197.] i 

Circuit Court, D. Massachusetts. May Term, 
1835. 

Makine Insurance — Accidents — Inherent 

Weakness of Vessel — Stranding — ^Loss 

Br Ebbing of Tide. 

1. Quaere — ^If underwriters are liable for a 
loss within the terms of the policy, occasioned 
by the negligent or improper conduct of the mas- 
ter or owners. 

[Answered affirmatively in Copeland v. New 
England Mar. Ins. Co., 2 Mete. (Mass.) 450.] 

2. The underwriters on the common policy of 
insurance, are liable for all accidents arising 
from any extraordinary circumstances, and not 
from the inherent weakness of the vessel. 

[Cited in Swift v. Union Ins. Co., 122 Mass. 
578.] 

3. Where an accident occurs in the ordinary 
course of grounding a vessel in a harbor, and 
there is no proof of inherent weakness, the loss 
must be attributed to some extraordinary cause, 
as the striking on some hard substance, or mal- 
position, or overlaying the dock, which would 
he a peril of the sea, for which the underwriters 
would be liable. 

[Cited in Anthony v. Aetna Ins. Co., Case No, 
486; Pennsylvania B. Co. v. Manheim Ins. 
Co., 56 Fed. 303.] 

4. A ship, proved to have been stoutly built, 
and between two and three years old, and witii- 
out any circumstance in the evidence to lead to 
the supposition that she was rotten, or had at 
any previous period met with any calamity, hav- 
ing on board a small cargo, in a harbor, and at a 
wharf, which were usually safe for vessels of her 
tonnage, after taking the ground, was discov- 
ered to leak so badly, that surveyors were call- 
ed, who, after a careful survey, reported the na- 
ture of her damage, and that "it was sustained 
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by the said vessel lying badly on the ground." 
jffcItZ, that this loss cannot be attributed to any 
inherent weakness of the ressel, but to some ex- 
traordinary cause, and is within the perils of the 
sea, for which the underwriters are liable. 
[Cited in Hagar v. New England Ins. Co., 59 
Me. 463.] 

5. The effect of the memorandum clause in 
policies is not to enlarge the perils underwritten 
against, but to exempt the underwriters from 
certain losses, within these perils. 

[Cited in Dole v. Merchants' Mut Mar. Ins. 
Co., 51 Me. 472.] 

6. To constitute a stranding, within the policy, 
the vessel must be on the strand under extraor- 
dinary circumstances. 

7. A loss by the ebbing of the tide is a loss by 
the perils of the sea, if it be not mere wear and 
tear, but extraordinary in its nature or mode. 

This was the case of a policy of insurance 
■dated on 30th of March, 1830, "for $9000 on 
the brig Benjamin Ruggles, at and from New 
York, commencing the risk at noon on the 
27th of March, 1830, to, at and from, all 
ports and places to which she may proceed, 
for and during the term of one year from 
that time," with a provision for a continua- 
tion of the risk if she should be then at sea, 
&c. at a premium of 7 per cent Vessel val- 
ued at $15,000. The policy contained the 
usual risks of Boston policies. The declara- 
tion contained several counts. (1) For §987.- 
53, a proportion of general average incurred; 
(2) for a total loss by perils of the seas; (3) 
count for money had and received. Plea, the 
general issue. The facts not in controversy 
In the cause were as follows: The brig being of 
20G tons burthen, perfectly seaworthy at the 
commencement of the voyage, sailed from 
New York for Philadelphia and then for Lon- 
don, and an-ived at London. She afterwai-ds 
sailed from London for Newport, in Mon- 
mouthshire in England, and safely arrived 
there in the latter part of June, 1830. The 
pui-pose of going to Newport was to take in 
SL cargo of ii'on for New York. On the 6th 
of July, the brig, having discharged a part 
of her ballast, hauled along side the iron 
wharf in Newport, and on the 9th of July 
commenced loading, and continued to dis- 
charge ballast and load iron until the 17th of 
the same month, and then had on board 
about 290 tons of iron, which was not an 
undue cargo for a vessel of the size of the 
brig, she being capable of carrying more than 
■400 tons of iron. The harbor of Newport is a 
<lry harbor, the tide rising and falling about 
thirty feet; the bottom, at the wharf where 
the brig lay, consisted of soft mud of several 
feet thickness, resting on a stony bottom, 
<:ommonly called "shingles." On the 18th 
of July, it was found, that the brig made a 
^ood deal of water, fourteen inches per hour. 
A surveyor was called, who directed the car- 
go to be nnloaded, and the vessel put into 
■a. dry dock, in order to inspect her bottom- 
She was accordingly unloaded and put into 
£L dry dock. The surveyors, in their survey, 
state, that upon "a strict and careful survey 
of the damage sustained by the said vessel, 
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lyhag badly on the ground at Tredegar wharf, 
Pillgwenlly" (the iron wharf), they . found 
the butt ends of the sheathing started oE, 
the false keel very much chafed, and the 
scarf of it hove out. On taking ofiE some 
sheathing board in the way of the bilges, 
keel, and garboard, they discovered the butts 
to be very open, and the seams in general 
much sti-ained, and in some places the oakum 
worked out They afterwards, when the 
whole of the cargo was taken out and the 
sheathing was taken off, and the bottom trim- 
med down clean, in pursuance of their-recom- 
meudation, made a second survey, in which 
they state, that the butt ends and seams, 
fore and aft, were much strained; and sev- 
eral of the butts started, particularly in the 
bilges and bottom; several treenails bad, and 
butt bolts started in and out; three planks 
under the larboard bilge very much damaged, 
worm-eaten and split; the false keel much 
chafed, and the scarf started; the butts and 
seams of the water-ways, covering board and 
deck, strained and open. They recommend- 
ed the false keel to be dubbed down, and 
fresh bolted; three planks under the bilge 
to be taken out and replaced with three new- 
ones (proper shifts), and bad treenails bored 
out; the ship properly calked from keel to 
gunwale, water-ways and decks all round, 
and new wood sheathed. They further stat- 
ed, that the lumber and rim boards were up, 
and none of the ground timbers were broken; 
but were all sound and good. The repairs 
were accordingly made. The brig took in a 
full cargo of iron, viz. about 450 tons, and 
safely arrived therewith at New York. 

The parties agreed, that the cause should 
be heard by the court, and a verdict for the 
plaintiff [Robinson Potter] taken subject to 
the opinion of the court upon the whole evi- 
dence; and then the amount to be ascertain- 
ed, if necessary, by an auditor, according to 
the principles decided by the court 

J. Mason, for plaintiff T. Parsons and S. 
Hnbbard, for defendant 

STORY, Circuit Justice. The principal claim 
now in controversy is for the repairs made 
at Newport And the question is, whether, 
under all the circumstances in the ease, they 
are a loss within the perils in the policy; or 
rather, as the declaration is framed, whether, 
it is a loss by the perils of -the seas, for which 
the underwriters are responsible. The brig 
was built in Newport (Rhode Island), in 1827, 
of oak and spruce of the first quality, and 
quite strong and stout And no evidence ex- 
ists to show, that she had, during the present 
or any former voyage, sustained any such in- 
juries as would materially impair her struc- 
ture or strength. She had, in a previous voy- 
age, carried a cargo of 400 tons of rail-road 
iron from the neighboring port of Cardiff, in 
Wales, to Philadelphia, and the loading was 
under circumstances not materially different 
from.. "these on the.. present occasion, so far 
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as the harbor and faU of the tide are con- 
cerned. That the loss on the present occasion 
arose from severe straining of the vessel can- 
not well be doubted. But the important in- 
quiry is, as to the cause or manner, m which 
it was occasioned. Was it from the ordinaiy 
manner of the ship's taking the ground in 
such a harbor? It is hardly to be presumed, 
that such could be the fact; for under such 
circumstances, the harbor or wharf would 
uot be a fit place for vessels of such a burthen 
under any circumstances; which is not pre- 
tended, and indeed, is refuted by the evi- 
dence. If the harbor or wharf was an im- 
proper one for such a ship, and the loss was 
occasioned by the negligent or improper eon- 
duct of the master, then, indeed, the under- 
writers would not be liable for the loss, un- 
less in those cases, in which, upon the doc- 
trine, "Gausa proxima, non remota speetatur," 
underwriters are held responsible for losses. 
Perhaps it may be thought, that the doctrine 
maintained in Massachusetts, contrary to 
what has been maintained in England and in 
the supreme court of the United States (See 
Busk V. Royal Exchange Assur. Co., 2 Barn. 
& Aid. 73; "Walker v. Maitland, 5 Barn. & 
Aid. 171; Bishop v. Pentland, 7 Barn. & O. 
219; Patapseo Ins. Co. v. Coulter, 3 Pet. [-28 
U. S.] 222), is, that no recovei^y can be had for 
a loss of this sort, caused by the negligence 
of the owner or the master. I do not say, 
that it has been definitely so adjudged in 
Jlassachusetts; but such has been the com-se 
of opinion in the state. See Brazier v. Clap, 
5 Mass. 1; Cleveland v. Union Ins. Co., 8 
Mass, 321; EUery v. New England Ins. Co., 
8 Pick. 14, 22. But it is unnecessary to de- 
cide this point; because it cannot be doubted 
from the evidence, that in the ordinax-y course 
of taking the ground in this harbor, or at this 
wharf, the present loss would not have occur- 
red. It must, then, have arisen either from 
the inherent wealcness of the vessel, or from 
some extraordinary accident or casualty. 
There is no doubt, from the evidence, that 
such a loss might be occasioned by the vessel 
striking on some hard substance, or from the 
vessel ovei'laying her dock, or from some 
mal-position. Some of the witnesses assert, 
that accidents of the like sort have occurred 
in this very harbor from such overlaying the 
dock or mal-position. The captain' of the 
brig, however, attributes this very loss to an- 
other circumstance, viz. the striking upon 
some hard substance. But, whether it was 
occasioned in the one way, or in the other, or 
in any other imknown manner, te it was not 
such a loss as would ordinarily occur in taking 
the ground at that wharf on the ebbmg of the 
tide, and it was not in truth occasioned by 
the inherent weakness of the vessel itself, 
it is not material; for the underwriters are 
responsible for all accidents of this sort oc- 
casioned by the recess of the tide, where they 
arise from extraordinary and extraneous cir- 
cumstances, and not from such inherent 
weakness. Striking on a hard substance 
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would be such an extraordinary aceidentl 
But it is only one instance, illustrative of the- 
rule, and not itself of the essence of the rule. 
.Any other accident, not in the usual course of 
grounding on the recess of the tide, but aris- 
ing from some unexpected and unusual cause, 
would be equally within the rule. There is- 
no doubt, that any injury, which must arise 
in the ordinary course of grounding at eveiy 
tide in a tide harbor is not a loss within the- 
policy; but it is treated as the ordinary wear 
and tear of the voyage. There must be some 
exti-aordinary injury, not arising from the 
ordinary course of the navigation to make 
the underwriters responsible. 

It appeai-s to me, that this view of the mat- 
ter is fully borne out by the authorities. The 
case of Fletcher v. Inglis, 2 Barn. & Aid. 315, 
is directly in point. There, a transport in 
the government service, insured on time, was 
moored in the harbor of Boulogne, near one- 
of the quays. The harbor of Boulogne is a 
dry harbor, with a hard uneven bottom, and 
upon the recess of the tide, the ship took the- 
ground and struck hard, and received some- 
injury in several of her knees, for which the- 
suit was brought The question was, wheth- 
er the loss was a loss by the perils of the sea 
within the meaning of the policy. The argu- 
ment was, that it was a mere taking of Sie- 
ground under ordinary circumstances; and, 
therefore, the injury was but ordinary wear 
and tear; and that it did not arise from any 
extraordinary accident, which would be a 
peril of the sea. But the court were of opin- 
ion, that the loss was by the perils of the sea. 
Now, the sole ground of this determination- 
must have been, that the loss was not such, 
as would naturally and commonly occur by 
the ordinary grounding; for then it would be- 
mere wear and tear; but that it was unusual 
and extraordinary in character and degree. 
The case of Thompson v. Whitmore, 3 Taunt.' 
227, is clearly distinguishable. There, the- 
loss was, while the vessel was hauled down 
on a beach to be cleaned and caulked; and, 
when the tide fell, some of the planks of the 
side, on which she lay, gave way, and some- 
of her foot hooks were broken; and it was. 
held, that, as the damage happened on land. 
It was not a loss by the perils of the sea;, 
which was the only loss declared on. Row- 
croft V. Dunmore, there cited, was decided on 
the same ground. In Phillips v. Barber, 5 
Barn. & Aid. 161, the loss under like circum- 
stances was held not to be by perils of the 
SQa, but still that it was a loss within that 
policy. 

The cases on the memorandum clause, in- 
the common policies, so far from impugning,, 
fortify the doctrine. They all proceed upon 
the definition of what constitutes a stranding 
in the sense of the policy,— so as to let in all 
losses by the ordinary perils, within the pol- 
icy.^ Now, if the losses in those cases, sup- 
posing there were no memorandum clause, 
would not be within the policy, it would b& 
wholly unnecessary to consider, whether 
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there was a stranding, or not; for the nnder- 
Tvriters would not be liable, either way, for 
the loss. The memorandum clause does not 
opex-ate as an enlargement of the perils un- 
derwritten against; but it operates to ex- 
empt the underwriters from certain losses 
within those perils. It seems to me, that 
those cases are founded in entire good sense. 
They decide this general principle, that 
where the vessel, in a tide harbor, tates the 
gi-ound in the ordinary way upon the ebb- 
ing of the tide, it is not a stranding within 
the policy, .although, in common language, 
the vessd is on the strand. But. to constitute 
"stranding," she must be on the strand un- 
der extraordinary circumstances, or from ex- 
traneous causes. I do not go over the cases. 
They are commented on. with great ability 
and clearness in Wells v. Hopwood, 3 Barn. 
& Adol. 20, and Kingsford v. Marshall, 8 
Bing. 458, which contain all the learning up- 
on the subject But in none of those cases 
•was there any doubt, that the loss itself, ex- 
cept for the memorandum clause, would 
have been a loss within the policy. In 
Kingsford v. Marshall, Id. 462, Lord Chief 
Justice Tindal prefaced his able opinion by 
saying, "That the injury done to the ship or 
goods by settling on a hard substance at 
the bottom of the harbor (which was the ease 
hefore the eourO would be a damage recov- 
erable on a policy on a ship, or a policy on 
soods, not included in the memorandum, as 
an injury occasioned by perils of the sea, 
is beyond all doubt." It thus affirms the 
principle, that the loss by the ebbing of the 
tide is a loss by the perils of the sea, if it 
"be not mere wear and tear, but extraordinary 
in its nature or mode. If a ship should, in 
taking the ground, fall over, and thereby 
bilge (which would be no ordinaiy injury, 
but an unusual accident), it would be a loss 
by perils of the sea, just as much as it would 
be if done by striking on a hard substance; 
This seems also to have been the doctrine 
in Carruthers v. Sydebotham, 4 Maule & 
S. 77, as it certainly was in Wells v. Hop- 
wood, 3 Barn. & Adol. 20, and Bishop v. 
Pentland, 7 Bam. & O. 219. The ease of 
Fletcher v. Inglis, 2 Bam. & Aid. 315, did 
not turn upon any distinction, whether the 
injury was by a hard or by a soft substance; 
but upon the point, whether it was an ordi- 
nary injury, or an extraordinary accident 
Unless, therefore, that ease is to be over- 
turned, and it has no where been questioned 
or denied, it governs the present, if the pres- 
ent injury was not from the inherent debili- 
ty of the ship; for no person pretends, that 
It was the ordinary wear and tear in ground- 
ing in the harbor of Newport The only 
case, which can, as I think, be deemed to 
lead in the opposite direction upon this point, 
is Hearne v. Edmunds, 1 Brod. & B. 388. 
That case, however, turned, not -upon any 
<[uestion, as to the loss being a loss by the 
perils of the sea; but, whether it was a case 
of stranding. So it has been understood. in 
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all subsequent discussions on the same sub- 
ject; and if otherwise understood, it would 
be irreconcilable with other decisions. 

The present case is, therefore, after all, 
narrowed down to the consideration, wheth- 
er the loss was from the inherent weakness 
of the vessel; for if it was not from such 
weakness, it was occasioned by an unusual 
and extraordinary accident in grounding, up- 
on the ebbing of the tide, which would be a 
peril of the sea. Upon examining the testi- 
mony, it does not strike me, that there is 
any sufficient proof of such weakness. So 
far as the proof goes, it seems to me to be, if 
not altogether, at least by a great preponder- 
ance of weight, the other way. In the first 
place, the original build and age of the vessel 
will not justify any such conclusion. She 
is proved to have been strongly and stoutly 
built She was only between two and three 
years old; and there is nothing in the whole 
evidence to lead to the slightest supposition 
that she was rotten, or had, at any previous 
period, met with any calamity, which could 
render her either infirm, or incapable of car- 
rying such a cargo. On the contrary, in a 
prior voyage, she had taken on board a car- 
go of railroad iron of 400 tons at the neigh- 
boring port of Cardiff, where the tide ebbs 
and fiowB in the like manner, without the 
slightest complaint or injury. In the next 
place, she was not, at the time of this acci- 
dent, heavily laden. She had on board only 
about 290 tons of iron, which no one naw 
pretends was either a burtheiasome or over- 
loaded cargo for her in such a harbor; and 
the wharf, where she lay, was a safe wharf 
for vessels of her tonhage. The principal 
foundation, upon which the argument of her 
inherent weakness rests, is, that she was so 
greatly strained and injured, that it could 
not have arisen from the ordinary wear and 
tear of grounding in her local position, or 
from her cargo, which was not a heavy car- 
go; and, therefore, it must have arisen froni 
her inherent weakness. Now, there is this 
difficulty in the very 'structure of the argu- 
ment, that it does not provide for certain oth- 
«;r events, either of which was capable of 
producing the same effects, viz.: striking on 
a hard substance in grounding, or overlaying 
her dock, or accidentally taking the ground 
in a mal-position, or at an unsuitable point, 
so as to throw an unusual and extraordi- 
nary strain upon the parts of the vessel, 
which sustained so much injury. Besides; 
this supposed inherent weakness is not only 
not established by the antecedent histoiy 
of- the vessel in other voyages; but it is 
in apparent opposition to her subsequent 
history. In this very voyage, after the re- 
pairs were made upon her (which were 
not great) she took on board a cargo of 
450 tons of iron, and brought it safely home; 
and in other voyages she has carried car- 
goes equally burthensome. It seems to me 
exceedingly difficult to maintain, that, un- 
deir such circumstances, there is any Just 
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ground to attribute ttie injury to any in- 
herent incapacity of the vessel to bear'such 
a cargo in the ordinary way. in such a 
harbor, at the ebb of the tide. It is no an- 
swer to say. that, in fact, she proved too 
weak to bear it It is necessary to show, 
that such inability was the result of her in- 
trinsic weakness, and not of any extraordi- 
nary or extraneous cause. 

My opinion, upon a full survey of the evi- 
dence, is, that the loss is not attributable to 
any inherent weakness of the vessel, but is 
attributable to other extraneous and extraor- 
dinary causes, .such as striking some hard 
substance, or mal-position, or bad taking of 
the ground, or overlaying the dock. If at- 
tributable to any such extraneous and ex- 
traordinai-y cause, taking efCect by reason of 
the ebbing of the tide, it is in my judgment 
a loss by perils of the sea, for which the un- 
derwriters are responsible. The verdict for 
the plaintiff is, therefore, correct in principle; 
and the cause will be referred to an auditor, 
to ascertain the amount, to which the plain- 
tiff is entitled. 
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P0TTE3R V. THAYER et aL 

[Holmes, 293; 6 Fish. Pat. Cas. 603; 2 O. G. 
32.31 

Circuit Court, D. Massachusetts. Dec. 2, 1873. 

Patent mile Invention— Infrisgement. 

1. It is not a patentable invention to substi- 
tute m a device for securing a button-head . or 
stud to a helical shank, a disk soldered to the 
shank and sunk in the head or stud, and having 
a serrated edge to keep it from turning, in place 
of a disk so soldered and sunk, having a smooth 
edge. 

2. A patent for a device for attaching a but- 
ton-head to a helical shank by means of a disk 
with a smooth edge, soldered to the shank and 
sunk m the button-head, in combination with 
one or more cross-bars secured to the shank or 
head and resting in grooves in the bottom of the 
head radial to the shank, is not infringed by a 
stud in which a disk with a serrated edge to 
hold It m place is soldered to a helical shank 
and sunk in the stud-head. 

[Final hearing on pleadings and proofs. 
Suit brought [by Charles L. Potter against 
Oscar S. Thayer and others] upon letters pat- 
ent for "improvement in devices for attach- 
ing the shanks to mineral and composition 
buttons," granted Charles L, Potter, Decem- 
ber 13, 1870 [No. 110,070]. The claim of the 
patent was as follows, viz.: "What I claim 
as my invention, and desire to secure by let- 
ters patent, is that improvement in the means 
for fastening shanks to mineral and other like 
buttons, which consists in combining a cross- 
bar b with a base-plate a, to which latter the 
shank is attached, both cross-bar and plate 



1 [Reported by Jabez S. Holmes, Esq., and by 
bamuel S, Fisher, Esq., and here compiled and 
reprinted by permission. The syllabus and opin- 
ion are from Holmes, 293, and the statement is 
from 6 Fish. Pat. Cas. 603.] 
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being secured to the button-head, substan- 
tially as described."] 2 

B. F. Thurston and W. W. Swan, for com- 
plainant 

C. D. Wright and J. E. Maynadier, for de- 
fendants. 

SHEPLEY, Circuit Judge. Complainant is 
the patentee of an improvement in devices 
for attaching the shanks to mineral and com- 
position buttons. Oscar S. Thayer, one of the 
defendants, has also taken out a patent of a 
subsequent date for an improvement in shirt- 
studs, which related to the method of secur- 
ing the helical screw more firmly to the but- 
ton of a shirt-stud by means of teeth formed 
on the edge of the cup which is sunk into the 
button. 

The method first adopted of securing the 
helix of wu-e to a shirt-stud or button, was 
to solder the wire to a small disk of metal. 
This disk was then dipped in cement and 
pressed closely into the hole sunk in the stud. 
The hardening of the cement held the disk 
firmly in the hole. Afterwards the use of 
cement was dispensed with, and the metal 
disk was made cup-shaped. The wire was 
soldered to the convex side of the cup-shaped 
disk. The cup was then placed in the hole 
in the stud, and a small tool was used to 
flatten the cup, and cause its edges to force 
themselves into the material of the stud. 
Defendant makes his disk and places it in the 
hole in the same way, and flattens it witU 
the same tool; the only difference being that 
the edge of his disk is roughened 01; serrated, 
to overcome the liability of the disk to be 
turned in the hole by the action of screwing 
the helical shank into the hole in the shirt 

The complainant makes use of the same de- 
vice of a disk soldered to the shank, to be 
inserted in the same way into a circular cavi- 
ty in the bottom of the button, and held by 
cement or bm-nlshed down at the edge; but 
in addition thereto, he employs a metallic 
cross-bar, which is soldered to the plate or 
shank, and is let into channels cut in the bot- 
tom of the button radial to the shank. The 
ends of the cross-bar are also bent to enter 
holes drilled in the button-head at the ends 
of such channels. 

The object of the complainant's invention 
was to obviate the difficulty which had been 
experienced in attaching such shanks to the 
head so as to prevent them from becoming 
loosened by the operation of screwing in and 
out the button. 

Complainant contends that defendants' ser- 
rated disk is the equivalent of his combined 
base-plate, or disk, and cross-bar. His posi- 
tion, substantially, is, that any projection 
from the periphery of the disk would be an 
equivalent of his cross-bar. If bis patent 
were to receive a construction as broad as 
contended for, it could not be sustained, for it 
would then be a patent for substituting for a 

2 [From 6 Fish. Pat Cas. 603.] 
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circular disk that turned in a circular hole, 
a form of disk and hole other than circular. 
If the difficulty to be obviated was that the 
circular disk attached to the shank became 
loosened and turned in the circular hole in the 
operation of screwing in and out the button, 
it required no inyention to substitute for the 
circular disk a square or triangular one, or 
one of any form not circular. This is what 
Thayer has done, and it is very difficult to see 
sufficient invention to support his patent for a ! 
mere substitution of a serrated edge which is 
forced into cavities which it makes in the 
button, or cavities made to receive it, for the 
circular edge which had been before used. It 
required no invention in the complainant 
merely to substitute a form of disk not circu- 
lar for the old circular disk. This is what 
is done whenever a mechanic uses a spline or 
fin to prevent one thing from turning upon 
another. The complainant did not do this 
merely. With reference to the materials to 
which his shank is intended to be applied 
("mineral and composition buttons"), he found 
that there were practical difficulties in mak- 
ing the hole in the stud square or triangular 
or polygonal, as the hole could only be made 
cheaply by bormg. But, by the tools in com- 
mon use, a slot could be sawed or cut across 
the hole, and, if necessary, other holes bored 
at the extremity of the slot to receive the 
bent ends of the cross-bar which fitted into 
the slot For this combination his patent c'an 
be supported; but his claim cannot be sus- 
tained upon a construction broad enough to 
cover any form of disk which is not circular. 
As it required no invention in the state of the 
art as it existed at the date of complainant's 
invention to substitute a disk with a sen-ated 
edge for the old disk with a circular edge, 
and as this is all that the defendants have 
done, they cannot be considered as infringing 
upon his patent, which is for the combined 
cross-bar and disk, both disk and cross-bar 
being arranged as described in his patent. 
Bill dismissed. 
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Case K*o. 11,341. 

POTTER et al. v. WHITNET. 

[1 Lowell, 87; i 3 Fish. Pat. Cas. 77.] 

Circuit Court D. Massachusetts. May, 1866. 

IsjOKCTioxs m Patent Causes — Hearing upon 

EX Parte Affidavits— Title and 

Intringemest. 

1. As a general rule, if the plaintiff in a pat- 
ent case in equity has made out a clear title, and 
ttie question of infringement presents no diffi- 
culty, an injunction will be granted. 

1 [Reported by Hon. John Lowell, LL. D., 
District Judge, and by Samuel S. Fisher, Esq., 
and here compiled, and reprinted by permission.] 
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2. The hearing is had upon ex parte affidavits, 
and if the questions are difficult and compli- 
cated, especially if they involve disputed facts 
which have never been passed upon by a eourtor 
jury, then, although the court may be inclined to 
think the complainant is right, yet it will not in- 
terfere at this stage of the cause, whether the 
questions relate to title or infringement. 

3. And even where the title is clear and the 
infringement clear, yet if there are peculiar cir- 
cumstances which show that the defendant's in- 
terests would be very injuriously afEected, while 
those of the plaintiff would not be so affected, 
an injunction may be refused. 

[Cited in Eastern Paper-Bag Co. v. Nixon, 35 
Fed, 754; Southwestern Brush Electric 
Light & Power Co. v. Louisiana Electric 
Light Co., 45 Fed. 896.] ; 

4. There is always an element of discretion 
entering into the consideration of the question, 
and all that a complainant is entitled to is the 
best judgment of the court upon a question of ju- 
dicial discretion, and not to an absolute injunc- 
tion on any given state of facts. 

[Consolidated RoUer-Mill Co. v. Coombs, 39 
Fed. 804.] 

'5. Although it is the duty of the judge in ev- 
ery case of tills nature, where the defendant has 
not been a party to any former suits, to examine 
the case anew, and to exercise his discretion up- 
on the questions presented, yet when the ques- 
tions are in fact the same as in the former cases, 
he cannot but admit those decisions as having 
great weight,— as much as in any other case in 
which the point in controversy has been passed 
upon and decided. 

[Cited in McWilliams Manufg Co. v. Blundell, 
11 Fed. 422.] 

6. Maynard's primer would not be likely to 
suggest even to an ingenious mechanic, and did 
not in fact suggest to Wilson his improvement, 
and the latter was patentable notwithstanding 
the prior existence of the former. 

[Cited in Johnson v. McCabe, 37 Ind. 539.] 

This was a motion [by Orlando 1^. Potter" 
and others] for a provisional injunction, to 
restrain defendant [Washington Whitney] 
from infringing letters-patent for "improve- 
ment in sewing-machines" granted to Allen 
B. WUson, November 12, 1850 [No. 7,776], re- 
issued January 22, 1856 [No. 346], and ^- 
tended.for seven years from November 12, 
18G4. See Potter v. HoLaud [Case No. U,- 
330]. The defendant was mauufacturhig and 
selling single-thread sewing-machines, in 
which the cloth was advanced by a sliding- 
presser foot, provided on the lower side with 
serrations pressing the cloth against the ta- 
ble or platform on which it rested. 

B. R. Curtis, George GifEord, and B. L. 
Sherman, for complainants. 

Joel Giles, F. A. Brooks, and L.' A, Jones, 
for defendant. 

LOWELL, District Judge. The principles 
which govern courts in granting or refusing 
preliminary injunctions in patent cases are 
well established. As a general rule, if the 
plaintiff has made out a clear title, and the 
question of infringement presents no diffi- 
culty, an injunction will be granted. The 
hearing is had upon ex parte affidavits, and if 
the questions to be decided are difficult and 
complicated, especially if they involve disput- 
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ed facts which have never been passed upon i 
by a court or jury, then, although the court 
may be inclined to think the complainant 
xs right, yet it will not interfere at this stage 
of the cause, whether the questions relate to 
title or to infringement And even when the 
title is clear, yet if there are peculiar circum- 
stances which show that the defendant's in- 
terests would be very injuriously affected by 
an injunction, while those of the plaintiff 
would not be so affected by refusing it, it 
may be refused. Such were the cases of 
Howe v. Morton [Case No. 6,769], decided by 
Judge Sprague, and the buiTing-maehine case, 
—Morris v. Lowell Manuf g Co, [Id. 9,833] -1 
which came before me; in both of which the 
patent was about to expire, and the defend- 
ant's business would be yery seriously inter- 
fered with for the few weeks that the exclu- 
sive right would remain in force, only to be 
resumed again immediately afterward at great 
expense and loss. There is, therefore, al- 
ways an element of discretion entering into 
the consideration of this question, and all 
that a complainant is entitled to is the best 
judgment of the court upon a question of 
Judicial discretion, and not absolutely to an 
injunction on any given state of facts. The 
present case does not present any peculiar 
features of hardship, nor any difficult ques- 
tion of infringement, and depends only on 
the validity of the patent 

These cases being tried, as I have said 
on ex parte evidence, must be decided on 
broad views of the rights of the parties. It 
IS usual to present proof, either of long and 
general acquiescence in the plamtifif's exclu- 
sive rights, or of their having been sustained 
hy the eourts. The ground on which acqui- 
escence is important is that it shows exclu- 
sive possession, which, if it has been of Ion" 
standing, open and notorious, is a clear foun- 
dation of a presumption of title. It is not 
always, however, so satisfactory as positive 
adjudications, because it may have arisen 
from the comparatively small commercial 
value of the invention, and in that case shows 
only that no one has thought it worth infring- 
ing. . *= 

In the present case it is in evidence, and 
is not denied, that very many suits have 
been brought upon this patent eveiy one of 
which has been decided in favor of the 
patentee. Two of these, one at law and one 
in equity, were carried as far as they could 
be carried in the circuit courts for the sec- 
ond circuit, and a final judgment and de- 
cree were given upholding the patent Of 
the numerous injunctions, many were grant- 
ed after argument and careful deliberation. 

I cannot say that this extensive litigation 
shows a general acquiescence in the inven- 
tor's rights, excepting in the sense that the 
decisions of the circuit courts have been 
acquiesced in; but the result of the suits 
shows a great unanimity of opmion among 
many judges, including the presiding jud-es 
of this court, in favor of the patent 
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Although it is the duty of the judge in 
evei-y case of this nature, where the defend- 
ant has not been a paity to any former 
suits, to examine the case anew, and exer- 
cise his discretion upon the questions pre- 
sented, yet when the questions are in fact 
the same as in former eases, he cannot but 
admit those decisions as having great weight 
as much as in any other case, arising, for 
instance. In admiralty or at common law 
m which the point in controversy has been 
passed upon and decided. 

Upon a careful examination of the case 
and of the several opinions furnished by 
counsel, I am not prepared to say that I 
dissent from the conclusions reached in 
those cases. One new point has been i-aised 
before me, founded upon a machine not giv- 
en in evidence in any former trial, and 
which, It is argued, anticipates the plauitiff's 
invention. This is the Maynard primer a 
patented improvement in guns and pistols. 
On examination of that machine, it appeara 
that Maynard pushed forward his priming 
paper or pasteboard in a mode which bears 
a considerable resemblance to the feed-mo- 
tion by which the plaintiff advances cloth 
to the needle in his sewing-machines. But 
the contrivance, as found in the fire-arm, is 
combined with two devices essential to the 
proper operation of that machine, and the 
absence of which is essential to the opera- 
tibn of the plaintiff's machine. 

If the holding-spring and the channel are 
both removed from the primer, it is useless 
as a primer, but might probably feed cloth- 
but Maynard never did remove them; and' 
It IS shown that his contrivance would not 
be likely to suggest even to an ingenious 
mechanic, and did not in fact suggest to 
Wilson his improvement; and even if it had 
I cannot see why the new arrangement 
would not be patentable. The third claim 
of this patent has been repeatedly held to 
be good, notwithstanding the earlier patent 
of Howe; but as this point has been re- 
argued with a good deal of earnestness, I 
may say, that it appeai-s to me, that Howe's 
feeding surfaces are not substantially like 
those of Wilson, because his bar "X" aids 
in the feeding, so far as it is a stripper, but 
no farther, while Wilson's upper surface 
assists in moving the cloth forward as well 
as in stripping it 

Under our pi-actice, the defendant in a suit 
m equity upon a patent, can bring the case 
to final hearing; and, if the decision is 
against him, can appeal to the supreme 
court. It was mtimated at the argument, 
that this defendant might desire to avail 
himself of this right He can do so, of 
course, and is not precluded nor prejudiced 
by the fact that other defendants have not 
chosen to do so; and it may be that he can 
show a different state of facts, or obtain a 
new construction of the patent on the final 
hearing here. But as the case now stands 
he does not deny the validity of the second 
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-claim of the patent, nor that he has Infrin- 
.'ged that claim; and the only ground on which 
he defends against the injunction, is that tlie 
■other three claims are too hroad, and ought 
to have been disclaimed or limited by the 
•patentee or his assigns; and. that until this 
Is done, an injunction should not be granted 
for an infringement of the valid claim; and 
?that if the patentee has unreasonably neg- 
lected to do this his patent is void. 

I do not think that these claims are too 
T)road; but even if I did, I should hesitate 
to say that the patentee had been negligent 
in filing a disclaimer, in respect to a patent 
which has been repeatedly and uniformly 
upheld by the courts. 

Upon the ease as presented, I must grant 
-the application. 

Injunction ordered. 

[NOTE. For other cases involving this pat- 
ent, see Potter v. Wilson, Case No. 11.342; Pot- 
ter v. Muller, Id. 11.334; Potter v. Sehenek, 
Id. 11,337; Potter v. Davis Sewing Mach. Co., 
Id. 11,324; Potter v. Empire Sewing Mach. Co., 
la, 11,320; Grover & Baker Sewing Mach. Co. 
V. Sloat, Id. 5,846; Potter v. Holland, Id. 11,- 
S30: Potter v. Fuller, Id. 11,327; Potter v. Hol- 
land, Id. 11,329; Potter v. Muller, Id. 11,333; 
Potter V. Stevens, Id. 11,338; Potter v Mack, 
Id. 11,331; Potter v. Crowell, Id. 11,323; Bur- 
-dell V. Deniff, Id. 2,142, 15 Fed. 397, and 92 
U. S. 716; Burden v. Comstock, 15 Fed. 39d; 
Florence Sewing Mach. Co. v. Singer Sewing 
Mach. Co„ Cases Nos. 4,884, 4,885; Wilson v. 
Barnum, Id. 17,787.] 



Case Ho. 11,342. 

POTTER et al. v. WILSON et al. 

[2 Fish. Pat. Cas. 102; 17 Leg. Int. 333.] i 

-Circuit Court, S. D. New York. August, 1860. 

Patents — NovEi.TY —Licensees as Parties to 
Suit foh Infringement — Infuingemest. 

1. Previous to the invention of Wilson, the 
material to be sewed had been advanced under 
the needle by the hand of the operator, or iised 
permanently to a frame called a Baster plate, 
which was advanced with the cloth by a regular 
progressive motion, to the needle, through the 
agency of suitable machinery. By the former 
process the cloth could he turned at will, but 
Uiere was no security for regularity of stitch es- 
-cept the care and skill of the operator. By the 
latter, the regularity of stitch was' attained; but 
from the permanent attachment of the cloth to 
the baster plate, a seam, with curvatures and 
angles, at the will of the operator, could not be 
formed. The object of the improvement of Wil- 
•eon was to remedy these defects, by causing the 
■cloth to be moved automatically under the nee- 
dle, and the device so arranged as to admit of 
seams' of any curvature, and at the same time 
secure regularity of stitch. This Wilson accom- 
plished by the machinery and process described 
in the specification of the patent. Instead of 
the baster plate, the cloth was advanced under 
the needle mechanically, by the joint action of 
two surfaces between which it is held, an inter- 
mittent motion being given to at least one of 
them, which caused the cloth to progress regular- 
ly, securing uniformity of stitch, and at the same 
time permitting the material to be turned by the 

1 [Reported by Samuel S. Fisher, Esq,, and 
here reprinted by permission. * 17 Leg. Int. 333, 
contains opiy a partial report.] , . . 
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hand so as to sew a straight or curved seam. 
The novelty of the invention of Wilson exam-- 
ined and sustained. 
[Cited in Potter v. Muller, Case No. 11,334.] '• 

2. Where it was claimed that two companies 
for whom the complainants held the patents in 
trust, should have been made parties complain- 
ant, IxxUt that if those companies were but li- 
censees under the complainants, their interest 
would not be such as would, in the sense of the 
patent law, require them to be joined. 

3. The objection to the introduction of testi- 
mony at the hearing, not introduced before thte 
examiner, is too plain to call for observation. 
If introduced before the esaminer, the atten- 
tion of the opposite party would have been call- 
ed to it, and an opportunity afforded for explana- 
tion. 

4. So long as a patentee's ideas are fo\md,iU 
the construction and arrangement of the de- 
fendants' machine, no matter what may be its 
form or shape or appearance, the party using it 
is appropriating his invention and must be held 
to be an infringer. 

- This was a bill In equity, filed [by Orlando 
B. Potter and Nathaniel Wheeler] to restrain 
the defendants [James G. Wilson and Alex- 
ander 0. Stockmar] from infringing letters 
patent, granted to Allen B. Wilson, Novem,- 
ber 12, 1850 [No. 7,776], for an "improve- 
ment in sewing machines." The original 
patent was surrendered and reissued Janu- 
aiT 22, 1856, in two divisions, designated as 
"Reissue Nos. 345 and 34G." Reissue 345. 
was surrendered and reissued, December 7, 
1856, and designated as "Reissue 414." See, 
also, Potter V. Holland [Case No. 11,330]. 

The claims of the original patent of 1850 
.were as follows: "What I claim, etc., is 
forming a stitch by each throw of the shuttle 
^nd corresponding motion of the needle; that 
is to say: making one stitch at each for- 
ward, and another at each backward motipn 
of the shuttle, both constructed, arranged, 
and operating as herein described, or in any 
other mode substantially the same. Second. 
I claim the combination of the sliding bar, 
Q, the plate, r, the feeding plate, V, the 
spring, W, the screw, t, the lever, B, and the 
clamping plate, T, for holding and feeding 
the cloth to the needle, and regulating the 
length of the stitch, in the manner herein 
described, or in any way substantially the 
same." 

The claim of reissue 345, afterward sUr- 
rendex-ed, was as follows: "What I claim is 
forming a stitch at each throw of the shuttle 
and con'esponding motion of the needle; that 
is to say: making one stitch at each forward 
and another at each backward motion of the 
shuttle, both constructed, arranged, and oper- 
ated as herein described, or in any other 
mode substantially the same." 

The claims of reissue 346 were as follows: 
"What I claim is, the method of causing the 
cloth or material to be sewed in a sewing 
machine, to progress regularly by the joint 
action of the surfaces between which it is 
clamped, and which act in conjunction, sub- 
stantially in the manner and for the purpose 
herein specified. 2d. I. claim holding the 
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cloth or other material at rest by the Bcedle, 
or its equivalent, in combination -with the 
method of causing it to progress regularly, 
the whole substantially as herein set foi-th. 
3(3. I claim arranging feeding surfaces, sub- 
stantially such as are herein specified, in such 
relation to the needle as hevein set forth, that 
they, or one of them, shall perform the office 
of stripping the cloth or material from the 
needle as it rises, or recedes from it, as here- 
in described. 4th. I claim so mounting and 
attaching one of the feeding-surfaces to some 
other part of the machine, that it may be re- 
moved or drawn away from the other surface 
at pleasure, substantially in the manner and 
to effect the objects herein set forth." 

The claims of reissue 414, obtained by sur- 
render of reissue 345, were as follows: "I 
claim: 1st The combination, in a single ma- 
chine, of these tliree following elements, 
namely: A table, or platform, to support the 
material to be sewed, holding it for the ac- 
tion of the needle, and presenting it properly 
to the grasp of the feeding apparatus; a sew- 
ing machine proper, consisting of a needle 
and shuttle, or their equivalents, and a me- 
chanical feed automatic and causing the cloth 
to progress regularly, by a feeding mechan- 
ism, to which the cloth is not attached, and 
so grasping the cloth that it may be turned 
and twisted by the hand of an operator, such 
twisting not interfering with the regular pro- 
gi'ession of the cloth; and the whole being 
constructed and acting together, and in com- 
bination with each other, substantially in the 
manner and for the purposes herein specified. 
2d. I claim moving a shuttle, so shaped and 
held by its race, that jaws may embrace it, 
by means of two jaws, which are alternately 
in contact with the shuttle, and are con- 
structed and move substantially in the man- 
ner herein set forth, making and breaking 
their contact without any aid from cams or 
springs, or the equivalents of such devices. 
And, lastly, I claim a double-pointed shuttle, 
substantially such as is herein specified, in 
combination with jaws for driving it, sub- 
stantially such as are described, whei-eby the 
shuttle may be thrown alternately from op- 
posite directions, thi-ough loops, without prac- 
tically distvirbing the loop-thread." 

In the sewing machines of Howe, Bachel- 
dor, and others, invented and used prior to 
the invention of "Wilson, the cloth was fed to 
the needle by reciprocating or rotating baster 
plates. These consisted of strips of steel fur- 
nished with sharp, needle-like points about 
one-fom*th of an inch in length, upon which 
the cloth was impaled or hung, the points pen- 
etrating the layers of cloth and "basting" 
them together. By appropriate mechanism 
these plates were moved past the needle, car- 
rying the cloth with them. The feeding de- 
vice described by Wilson, consisted of a bar 
beneath the table, having, upon the upper side 
of one vibrating end, serrations, or rough- 
ened projections, resembling, somewhat, a 
Bhoemaker!s rasp. A slot in -the table per- 



mitted these projections to rise slightly above 
its surface, so* that cloth laid upon it would 
be caught by the projections and carried for- 
ward with each forward movement of the bar. 
To afford resistance, and to enable the serra- 
tions to seize the clotn, a plate pressed upon 
the cloth from above, kept in place by a 
spring, and this plate or presser, and the 
roughened bar, constituted the "two feeding 
surfaces," which were the principal features 
of the patent The teeth upon the bar pro- 
jected forward, so that they caught the cloth, 
when moving in that direction, but slipped un- 
der it without moving it when dra-\vn back- 
ward; a result which was facilitated by the- 
descent of the needle through the cloth simul- 
taneously with the retraction of the feed-bar. 

Geo. Giff ord and E. W. Stoughton, for com- 
plainants. 

Blatehford, Seward & Griswold, for defend- 
ants. 

NELSON, Circuit Justice. These suits are- 
founded upon two reissued patents to A. B. 
Wilson, for improvements In the feed mo- 
tion of a sewing machine. The oi-iginal pat- 
ent for the invention was granted November 
12, 1850. It was surrendered, and two re- 
Issues, numbered 345 and 346, were issued^ 
thereon, both bearing date January 22, 1856.- 
345 was subsequently surrendered, and reis- 
sued December 9, 1856, numbered 414. 

Previous to the invention of Wilson, as 
claimed by the plaintiffs, the material to be- 
sewed had been advanced under the needle, 
or sewing apparatus, by the hand of the- 
operator, or fixed pennanently to a frame,- 
calied. In technical language, a "baster plate," 
which was advanced with the cloth by a 
regular progressive motion, to the needle, 
through the agency of suitable machinery. 
Bj the former process, feeding by hand, the- 
cloth could be turned at will, so that seams 
of any given curvature could be sewed, but 
there was no security for regularity of stitch 
except the care and skill of the operator. By" 
the latter, the regularity of stitch was at- 
tained, but from the permanent attachment 
of the cloth to the baster plate, a seam^ 
with eurvatui-es and angles, at the will of 
the operator, as the sewing progressed,. 
could not be formed. The object of the im- 
provement In question was to remedy these- 
defects, by causing the cloth to be moved 
automatically under the needle, and the de- 
vice so arranged as to admit of seams of 
any curvature, and at the same time secure 
regularity of stitch. This Wilson accon^- 
plished by the machinery and process de- 
scribed in the specification of the patent 

Instead of the baster plate, the cloth was- 
advanced under the needle mechanically, ac- 
cording to the arrangement, by the joint 
action of two surfaces between which it was; 
held, an intennittent motion being given to- 
at least one of them, which caused the cloth.- 
to progress, regularly, securing uniformity 
of stitch, and at the same time -permitting- 
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tlie material to be turned by the hand so 
as to sew a straight or curved seam. 

The claims in the reissued patents, num- 
bered 346 and 4i4, which are in controversy 
In these suits, are all founded upon this 
feed improvement upon the previous sew- 
ing machines. 

The utility of the improvement is admitted; 
indeed, it is apparent, that without it, or 
some equivalent which would admit of cui*v- 
ed seams to be sewed automatically, the 
sewing machine, now in almost universal use, 
would have been comparatively very limited 
in its operation. It is insisted, however, that 
Wilson was not the first and original in- 
ventor, which objection raises the principal 
question in these cases. 

The persons mainly relied upon, and in- 
deed the only persons that can be relied upon, 
according to the proof, with any plausibility, 
to prove priority of invention, are "Wm. H. 
AMns, of Itliaca, and Leander W. Langdon, 
of Rochester. New York. 

The proof Is very full and satisfactory, 
that the invention of Wilson was so far ma- 
tured as to admit of sewing curved seams 
by way of experiment as far back as 1849. 
In April, 1849, its peculiarities were noticed 
in the Berkshire CulturJst, published at Pitts- 
field, Massachusetts; and in November of 
that year, a more extended notic? of it, with 
full lithographic prints, was given in the 
Scientific American, published in New York 
and Boston. 

Akins himself has been examined as a wit- 
ness in these cases upon the question of prior- 
ity of his invention, and, he does not carry 
its date further back than the latter part of 
the year 1850. He had made, previous to this 
examination, three affidavits on the subject, 
but In neither of these does he state that his 
improvement extended back to 1848; the fur- 
thest his affidavits carry its date is the fall 
of 1849. And over and above his testimony, 
the clear and decided weight of the proof con- 
firms the date he gives of the invention, when 
examined as a witness in the cases, namely, 
the fall of 1850. One very decisive fact upon 
this question is not in dispute, and that is, 
that the first machine made by Akins, after 
the partnership with Felthousen (which com- 
menced in August, .1850), had upon it the 
feed of the baster plate, resembhng that of 
the Lerow & Blodgett machine, which was 
exhibited in Ithaca in the winter of 1849 and 
1850. 

The feed admitting of curved seams was 
first introduced into the second machine 
made by him in the fall of 1850, some two 
years after the date of Wilson's improve- 
ment, and which was even after the date of 
his patent. It is remarkable, if Akins had in- 
vented the feed Improvements as early as 
1848, which admitted the sewing of curved 
seams, an improvement so useful, and which 
has added so much to the value of the instru- 
ment, that some two years afterward, when 
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he commenced the business of manufacturing 
the machines, he should have omitted the use 
of it altogether. 

There is another remarkable feature in this 
claim of Akins. A patent was issued to him 
and Felthousen jointly, August 5, 1851, as 
joint inventors, including this improvement. 
This was upon a model of the second ma- 
chine made by him. It is agreed that these 
patentees first commenced business together 
in August, 1850, and that Felthousen had had 
no previous connection or interest in sewing 
machines, nor any knowledge of them. Both 
must have made oath that they were the 
joint inventors of the improvements claim- 
ed before the patent could Issue; and if true, 
as to Felthousen, the date of the invention 
must have been later than August. 1850. 
It is now pretended that Akins was the sole 
inventor of the improvement of the feed; if 
this be true, the patent office was imposed 
upon, as it could not properly have issued 
a patent to Akins and l^'^lthousen, as joint 
inventors, for an improvement on the sew- 
ing machine by one of them. It is said that 
Akins was the inventor of the improvement 
In the feed, and Felthousen of the set-screw 
above the needle-arm; if so, then separate 
patents ought to have issued to each for his 
own improvement, and not a joint patent to 
the two. If so issued, the patent is void. 
This action of Akins and Felthousen in pro- 
curing the patent, goes to confinn the view 
of Akins himself. In his testimony, that he 
did not invent the improvement until after 
the partnership with Felthousen, in August, 
1850. 

We forbear going over the proofs in detail 
upon this question of priority, and shall con- 
tent ourselves by saying, after a very care- 
ful analysis and examination, the weight is 
aU one way, and that is against the pre- 
tension set up in behalf of Akins. 

In respect to the claim of Leander W. Lang- 
don, his own account of his invention Is as 
follows: That when thirteen years of age, 
and in the service of Daniel Rail, in Rochester, 
New York, some time in the year 1S47, he read 
the description of a sewing machine in a news- 
paper, and observed from the description that 
the cloth was placed on pins or shai-p points, 
so that the curve of the seam could not be 
varied after the doth was placed upon the 
pins, and that the idea then occurred to him 
of making a feed, by which the curve of the 
seam could be varied; that after some weeks, 
he had so far matured his thoughts as to 
make a feed model out of a shingle. No other 
parts of the machine were made. Nothing fur- 
ther was done in the way of perfecting his im- 
provement, or in adapting it to practical use, 
till the fall of 1850, when he commenced the 
construction of a machine in the shop of a Mr. 
Wright in Rochester. The shingle feed model 
of 1847 was not preserved, as of any value 
or importance at the -time, and has been lost. 
He claims that the machine made in Wright's 
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shop in the fall of 1850, was a -working ma- 
•chine, and embraced the feed motion devised 
in 1847. Langdon, in a subsequent examina- 
tion, attempted to change the time of -working 
upon the machine in Wright's shop, from the 
fall of 1850 to 1849. 

It is quite clear, adopting the most fayorable 
account of the inyention of Langdon, as given 
by himself, that the proof falls short of over- 
•eoming the patents of Wilson, and the testi- 
mony upon which the originality and priority 
■of his improvements rest. The proof fails as 
matter of law. "It is not enough to defeat a 
patent already issued that another conceived 
the possibility of effecting what the patentee 
has accomplished. To constitute a prior In- 
vention, the party alleged to have produced it, 
must have proceeded so far as to have re- 
•duced his idea to practice, and embodied it In 
some distinct form. It must have been carried 
into practical operation, for he is entitled to 
n patent who, being an original inventor, has 
first perfected the invention and adapted it to 
practical use. Crude and imperfect experi- 
ments, equivocal in their results, and then 
given up for years, can not be permitted to 
prevail against an original inventor, who has 
perfected his improvement and obtained his 
patent." Parkhurst v. Kinsman [Case No, 
10,757]. 

In this case, the pretended shingle model, 
■containing the feed of a sewing machine, 
had no provision or arrangement for connect- 
ing it with or adapting it to the machine, and 
was laid aside for years and forgotton till 
after the improvement by Wilson was per- 
fected, a patent granted, and the working ma- 
chine had gone into general use. 

But, independently of this ground, which 
we regard as conclusive upon the question, 
the proofs are overwhelming that I^ngdon's 
alleged improvement was long after that of 
Wilson, and even after the issuing of his pat- 
ent of November 12, 1850. 

Even the engine at Hall's, which he pretends 
to have been engaged in working when he 
read a description of the sewing machine in a 
newspaper, and made his shingle model of 
the feed in 1847, was not erected and put into 
operation until the spring or summer of 1848. 
And the clear weight of the evidence is, that 
he never worked upon a sewing machine till 
he went to work for Burroughs, in the fall of 
1851, who was engaged in manufacturing A. 
B. Wilson's machines, and did not commence 
making a machine for himself, or with a view 
to any improvement upon the same, till the 
spring or summer of 1852. 

Our conclusion is, that upon the whole of 
the proofs in the case, the clear weight of 
them supports the priority of A. B. Wilson's 
invention of the feed motion, and consequent- 
ly the patents founded upon it. 

Some objections have been taken to the de- 
fense, independently of the question upon the 
inyention, which it is necessary briefly to 
notice: 



1. An objection that the proper parties com- 
plainant have not been joined in the suit. 

This objection is founded upon the testi- 
mony of Orlando B. Potter, who was exam- 
ined as a witness for the complainants. He 
states that the suits were commenced for the 
interest and benefit of the two companies rep- 
resented by himself and Nathaniel Wheeler, 
namely, the Wheeler & Wilson Manufactm-- 
ing Company and the Grover & Baker Sew- 
ing Machine Company; and that the nominal 
complainants have no interest in the suits, 
except as representatives of the two com- 
panies, and as stockholders therein. That the 
patents are held by them as trustees of these 
companies. 

The proofs show that the legal title to the 
patents, and exclusive right to them in the 
state of New York, are in the complainants; 
and in a court of law -they are the only parties 
proper to bring the suits. 

It is urged, however, that in equity all 
parties must be joined who are interested in 
the subject-matter of the litigation. 

In one sense, according to the testimony of 
Potter, these two companies may be said to 
be interested, but whether so or not, as to re- 
quire them to be joined in the suit, is not 
certain. If they are but licensees under Potc 
ter and Wheeler, then their interest would not 
be such as .would, in the sense of the law of 
patents, require them to be joined; and this 
is the relation they hold to the complainants, 
as insisted upon by their counsel. 

This objection as to parties was not taken 
in the answer, nor do the proofs on either 
side seem to have been directed to the ques- 
tion. It has been raised for the first time 
at the hearing. An efEort was made by the 
counsel for the defense to inti-oduce evidence 
on the subject at the hearing, but the objec- 
tion to its reception is too plain to call for 
any observations. If introduced before the 
examiner, the attention of the opposite party 
would have been called to It, and an oppor- 
tunity afforded for explanation. These ob- 
jections, as to parties, are not favored when 
postponed to the final hearing upon the plead- 
ings and proofs. [Mechanics' Bank of Alex- 
andria V. Setan] 1 Pet [26 U. S.] 29D, 306; 
[Story V. Livingston] 13 Pet. [38 U. S.] 375. 

2. Objections have also been taken to some 
of the claims under the reissued patents of 
January 22, 1856, and December 9, 1856, Nos. 
346 and 414. 

The first claim in No. 346 Is the method of 
causing the cloth to be sewed to progress reg- 
ularly by the joint action of the surfaces be- 
tween which it is clamped, and which act 
in conjunction, substantially in the manner 
and for the purposes specified. 

The second, holding the cloth at rest by the 
needle or its equivalent, In combination with 
the method of causing it to progress regular- 
ly, substantially as set forth. 

The third, aiTanging the feeding surfaces, 
substantially as specified In such relation to 
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tlie needle that tliey or one of them shall per- 
form the office of stripping the cloth from the 
needle as it rises or recedes from it; and— 

The fourth so mounting and attaching one 
of the feeding surfaces, to some other part of 
the machine, that it may be removed or 
drawn away from the other surface at pleas- 
ure, as set forth. 

Now, it is apparent that all the several 
claims rest upon and grow out of the main 
improvement in the feeding apparatus, con- 
sisting of two surfaces clasping the cloth, 
and advancing it to the needle by the inter- 
mittent motion of one of them, and so ar- 
ranged as, at the same time, to admit of the 
turning of the cloth, and sewing seams of any 
practically useful curvature. If this device 
is novel, and we have already shown that it 
was, then these dependent combinations and 
devices may well be maintained. 

The same observations are applicable to the 
claim for a combination, embracing this feed 
improvement in the patent numbered 414. 

3, An objection is also taken that thfr de- 
fendants' machines do not infringe the im- 
provement of the feed motion of Wilson. 

The leading original idea of "Wilson, and 
which he has embodied into his improvement, 
is the substitution of the two surfaces be- 
tween which the cloth is clasped or held, for 
the baster plate of previous machines, and so 
arranging these two surfaces that one of 
them, by an automatic intermittent motion of 
one or- both, would advance the cloth to the 
needle, and at the same time admit of its 
being turned by the hand, so as to sew curved 
seams. Now, it is quite clear, that this con- 
ception, which has remedied a great defect in 
previous madiines by getting rid of the frame 
upon which the doth is fastened, and which 
could move only with the frame or baster 
plate, and hence, practically, could sew 
straight seams and fixed eui-ves only, was 
capable of being embodied into a working 
machine in various modes and forms. A 
skillful mechanic, by mere skill, and without 
the use of the inventive faculties, could em- 
body it, and adapt it to practical use by dif- 
ferent mechanical devices. This requires in- 
genuity, simply, not invention. But so long 
as Wilson's ideas are found in the construc- 
tion and arrangement, no matter what may 
be its form or shape, or appearance, the par- 
ty using it is appropriating his invention, and 
must be held to be an infringer; and withm 
this view we are satisfied the machines of 
the several defendants must be regarded as 
violations of the patents in question. 

Upon the whole, after the best considera- 
tion we have been able to give to these cases, 
we are satisfied the complainants are entitled 
to a decree for the infringements and for in- 
junctions, and a reference to master to take 
an account 
Decree for perpetual injunction and account. 

[I'or other cases involving this patent, sge 
note to Potter v. Whitney, Case No. 11,341.] 
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POTTER V. WRIGHT. 

[1 Wkly. Notes Cas. 637; 1 N. Y. Wkly. Dig- 
245.] 1 

Circuit Court, E- D. Pennsylvania. June 18,. ' 
1875. 

Baskrupt Act, § 43— Thostee. 
Certain creditors of a bankrupt moved for an- 
order of court that the bankrupt and his as- 
signee should convey the former's property to the> 
complainants as trustees under section 43 of the 
bankrapt act [of 1867 (14 Stat. 517)]. Thereup- 
on the court directed (inter alia) the said assignee 
and bankrupt to execute proper conveyances un- 
der the direction of the register, "subject to the 
approval of the court." This was done, no cred- 
itor objecting, but the approval of the court was 
not obtained- Certain bonds and mortgages to- 
prevent merger, etc., were temporarily assigned' 
by the trustees to the defendant who gave a re- 
ceipt therefor, stating that "all the above recited 
assignments of mortgages to be assigned by me"" 
to the said trustees. They were, however, de- 
posited in the safe of one of the complainants- 
till the defendant, in the complainants' absence, 
and without their consent, obtained the securi- 
ties and refused to deliver or re-assign them. 
Sdd, that the complainants were not entitled to- 
the relief prayed for, as an essential part of 
the foundation of their claim, viz. the approval' 
of the court, was wanting. 

This was a, bill in equity against Samuel 
Wright by Stephen A. Potter and William 
Wright, trustees in bankruptcy of Bancroft 
and Grambo.. The bill alleged that Ban- 
croft and Grambo had severally been ad- 
judged bankrupts in 1873, and that Samuel" 
Wright had been chosen assignee of both 
bankrupts. Subsequently, at a meeting of 
the creditors of the respective bankrupts,, 
held under the provisions of the forty-third: 
section of the bankrupt act. Potter and Wil- 
liam Wright, the plaintiffs, were appointed, 
trustees, and certain othet persons a com- 
mittee of creditors, under whose direction, 
the trustees were to wind up, settle, and 
distribute the estates of the bankrupts. It 
was further resolved, that the said estates 
should be settled as one estate, and that the 
same persons should be trustees and com- 
mittee of both estates. The proving credit- 
ors gave their assent to such deeds as might 
be proper to carry into effect these resolu- 
tions. The counsel of Samuel Wright sub- 
sequently moved on his behalf as assignee 
and creditor, and for other creditors, for an. 
order of. court that the respective bankrupts, 
and Samuel Wright, the assignee, should, 
•convey ail of the said estates to Potter and 
William Wright, the plaintiffs, as trustees,, 
and that upon the execution of the necessary 
deeds, all further proceedings in the respec- 
tive' bankruptcies should be stayed. The 
court thereupon ordered, inter alia, that the 
said assignee in each case and respective 
bankrupts should, under the direction of the 



1 [1 N. Y. Wkly. Dig. 245, contains only a 
partial report.] 
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register, "subject to the approval of the 
court," execute conveyances and transfers 
of the respective properties and estates, so 
that they should be administered for the 
benefit of the creditors by said Potter and 
William Wright, as if they had been origin- 
ally appointed the respective assignees in 
bankruptcy. At a meeting of the committee 
of the creditors held in September, 1873, it 
was resolved, that there should be paid to 
each creditor a certain number of bonds exe- 
cuted by Grambo, and that upon receiving 
the same each creditor should surrender to 
the trustees all evidences of indebtedness 
and collaterals therefor held by him for his 
debt In accordance "with the terms of this 
resolution nearly all the creditors of Ban- 
croft and Grambo gave up the mortgages 
held by them. While the transfers of real 
estate were pending, it was deemed advisa- 
ble, in order to prevent merger, etc., that 
all mortgages against the bankrupt estate 
should be temporarily assigned to Samuel 
Wright, he giving the following receipt in 
writing: "Philadelphia, Sept 16th, 1873. 
Received of all the above recited as- 
signments of mortgages to be assigned by 
me to William Wright and Stephen A. Pot- 
ter, trustees of estate of Harrison Grambo. 
(Signed) Samuel W^right." 

The said assignments were made to de- 
fendant solely for the purposes in this para- 
graph mentioned. Among the securities so 
assigned were the following: (Here followed 
a. description of four bonds and mortgages.) 
Tliese securities remained in the possession 
of Wright for some time, an.d on his becom- 
ing ill were placed in Grambo's fireproof. 
The committee and trustees, considering this 
an improper place, sent for and obtained 
them, and they were finally placed in thg 
fireproof of the complainant Potter; the joint 
receipt of Potter, and of Samuel Wright, 
acting for William Wright, having been first 
given therefor to the counsel of Samuel 
Wright In June, 1874, Samuel Wright and 
Grambo went to the said fireproof in Pot- 
ter's absence, and, having induced his wife 
to open the safe, took therefrom the four 
mortgages hereinbefore mentioned, which 
were then placed in Grambo's fireproof, and 
their return or assignment refused. A de- 
cree was prayed for dii'ecting the defend- 
ant to assign to the complainant the said 
bonds and mortgages, and restraining him 
fi-om assigning or transferring the same to 
others. 

The case was heard on the averments in 
the bill, no answer having been filed or evi- 
dence taken. 

[A proceeding in bankruptcy had been in- 
stituted in the district court but, on account 
of its cmde fonn. the court recommended a 
bill in equity. Case No. 5,680.] 



Sutton & BfcMurtrie, for complainants. 

The only question here is whether the de- 
fendant ought to be compelled to re-assign 
these mortgages to us, from whom he re- 
ceived them, upon a receipt promising to 
make such return. 

(Cadwalader, District Judge. Yotu- right to 
have them depends on the order of court re- 
ferred to in your bill. The conveyances, etc., 
were to be made expressly "subject to the ap- 
proval of the court" which has never been ob- 
tained.) 

It was not understood that more than the 
ac'quiescence of the court was necessary, 
when none of the creditors expressed dis- 
sent This objection was never before made 
by any one. The register, the court's oflS.- 
cer, approved and obeyed. The whole mat- 
ter was transacted under his, and therefore 
this court's, direction and approval. Nor is 
the approval of the court necessai-y where 
none of the creditors dissent The court is 
only to interfere when required to do so 
by a creditor. Besides, the court will not 
look into om* title as against a wrongdoer. 
This property was obtained from us on a 
promise to return it, which return is now 
refused. The question of our title cannot 
be raised by the defendant 

Chapman Biddle, contra, was not called 
on. 

Eo die McKENNAN, Circuit Judge. Sec- 
tion 5103, p. 9S9, of the Revised Statutes 
provides for the settlement of a bankrupt 
estate by trustees. The language of that 
section plainly shows that a responsibility 
was imposed upon the court which it can- 
not shirk. "If it appears, after hearing the 
bankrupt and such creditoi-s as desire to be 
heard, that the resolution was duly passed, 
and that the interests of the creditors will 
be promoted thereby, the court will confirm 
it; and upon the execution and filing, by or 
on behalf of three-fouxths in value of all 
the creditors whose claims have been proved, 
of a consent that the estate of the bank- 
rupt shall be wound up, and settled by 
trustees, according to the terms of such reso- 
lution, the bankrupt or, if an assignee has 
been appointed, the assignee shall under 
the direction of the court, and under oath, 
convey, transfer," etc. Under this section 
Judge Cadwalader made the order referred 
to in the bill, but reserved his approbation 
of the measures to be adopted by directing 
that they should be made "subject to the 
approval of the court," which has never been 
obtained. An essential element is, therefore, 
wanting to the establishment of the com- 
plainant's rights, and they are not now en- 
titled to the relief they ask for. Bill dis- 
missed without prejudice. 
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Case mo. 11,344. 

Es parte POTTS et al. 

[Crabbe, 469; i 1 Pa. Law J. 159.] 

District Court, E. D. Pennsylvania. July 9, 
1842. 

Insolvency — Aqbeement fob ExTENSio>r — At- 
tachment BY Certain Crebitobs — ^Fraudui/ENT 
Transfer — Act or Bankruptcy — In Pdrsu- 
ance of Prior Agreement. 
- 1. P. & G., of Philadelphia, being in involved 
circumstances, certain of their creditors entered 
into an agreement for an extension of credit, 
which agreement was not to be bindmg unless 
Jill the creditors became parties to^it; subs^ 
fluently other creditors, in New York, attached 
property of P. & G., in that city. This was 
■such an unequivocal act of dissent on their part 
as to render the agreement null, and to enaile 
those who signed it to become petitioning cred- 
itors. 

2. Any transfer of property, no matter in what 
■form, if with a view to give a preference, and 
in contemplation of bankruptcy, is void. 

3. Where it is doubtful whether or not the in- 
tention of a transfer of property was such as to 
make it an act of bankruptcy, evidence will be 
received to prove the true circumstances of the 
whole transaction. 

4. An agreement for an extension of credit 
being in circulation among the creditors of P. & 
G., they, under the advice of counsel, endorsed 
a. bill of lading to a third party, a creditor, for 
the avowed purpose of protecting the property 
from attachment, and for the benefit of all the 
creditors: this was not an act of bankruptcy. 

5. Parties in prosperous circumstances agreed 
to transfer certain property to a third person as 
.collateral security for advances made, but the 
•transfer was not then completed: subsequently, 
after they became involved, the transfer was 
concluded in pursuance of the agreement: this 
-was not an act of bankruptcy. 

6. The specific acts of bankruptcy relied on by 
the petitioners must be set forth in their peti- 
tion, and evidence of no others will be re- 
ceived under it. 

This -was a petition "by certain creditors of 
Potts and Garwood to have that firm declared 
"bankrupt. It appeared that Potts and Gar- 
"wood -were shipping merchants in Philadel- 
I)hia. During the month of April, 1842, they 
became involved, and called a meeting of 
their creditors, whicli was very generally at- 
'tended by them, and at which a committee 
Tvas appointed to examine and report upon 
the afiCairs of the firm; mider the recom- 
mendation of this committee an agreement 
•was subsequently entered into by most of the 
creditors, among whom were the petitioners, 
by which fm'ther time was given to enable 
the respondents to meet their liabilities, it be- 
ing however expressly stated in the agree- 
ment that It should be of no binding effect un- 
less entered into by all the a'editors. Before 
it was ascertained whether all the creditors 
would agree to this extension, a quantity of 
"Coffee arrived in New York consigned to the 
respondents, and, on receiving the bill of lad- 
ing thereof, they deshred to endorse it to one 
Richard D. Garwood, the father of one of the 
firm, stating to him that they wished to do so 

iXReported by William H. Crabbe, Esq.] 
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for the benefit of all the creditors and to pro- 
tect the property from attachment; the pro- 
posed endorsee declined consenting to this un- 
til he, together with the respondents, consult- 
ed Mr. Nathan R. Potts, the father of the 
other member of the firm, and a practising 
lawyer in Philadelphia, who on the same 
statements being made to him advised the 
transaction. Richard D. Garwood then con- 
sented, the bill of lading was endorsed to his 
order on tlie 6th of May, 1842, he at once en- 
dorsed it to a firm in New York, who were 
the correspondents of Potts and Garwood, and 
by letter directed these endoi-sees to receive 
the coffee and forward it to him in Philadel- 
phia. Richard D. Garwood was then an en- 
dorser of notes of Potts and Garwood, amount- 
ing to more than $7000. The coffee had, in 
the mean time, and without the knowledge of 
any of the parties in. Philadelphia, been at- 
tached in New York by one Herricks, a cred- 
itor of the respondents. It also appeared that 
during the months of February and March, 
J.842, when Potts and Garwood were, as far 
as appeared, perfectly solvent, an agreement 
was entered into between them and one 
Smith, by which lie was to make advances 
and receive, as collateral security therefor, 
the policies of insurance and bills of lading of 
a certain vessel and cargo belonging to them 
and then at sea, as soon as such policies and 
bills came into their possession. Under this 
agreement Smith made advances, the last of 
any amount being in March, and Potts and 
Garwood endorsed the bills and policies to 
him, one endorsement being as late as the 1st 
of May. This proceeding was commenced on 
the 14th. of May, 1842, immediately after it 
was discovered that the coffee had been at- 
tached in New York, the petitioning creditors 
alleging that Potts and Garwood had become 
bankrupts by "fraudulentiy concealing their 
goods and chattels and effects, to prevent 
their being levied upon, or taken in execution 
or by other process, by their creditors; and 
by making a fraudulent conveyance and as- 
signment, on the 6th day of May then last 
past, of their goods and chattels, that is to 
say of a certain quantity of coffee, to Richard 
D. Garwood, in contemplation of bankrupt- 
cy." 

The case came on to be heard before Judge 
Randall, on the 27th of June, 1842, and was 
argued by M'llvaine & Dallas for the petition- 
ing ci-editors, and by Mr.: Sergeant for Potts 
and Garwood. 

Mr. M'llvaine, for petitioning creditors. 

These creditors have a right to present their 
petition, and are not barred by the agreement 
for extension of credit. That agreement 
failed by means of the attachment on the cof- 
fee by the New York creditors. The great 
and glaring act of bankruptcy was the trans- 
fer of the bill of lading for the coffee to Rich- 
ard D. Garwood. That ti-ansf er was absolute 
on its face, and if there were any ti-ust in it, 
that trust, was secret; the evidence shows it 
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to have been a legally fraudulent assignment, 
and this fraud alone renders it an act of bank- 
'ruptey under the first section of the act, with- 
out there being any necessity for its execu- 
tion in contemplation of bankruptcy. An act 
of bankruptcy is different from contemplation 
of bankruptcy, and an unequivocal act of 
bankruptcy like this cannot be explained 
away. Eden, Bankr. 13, 17; Colkett v. Free- 
man, 2 Term R. 59, 62; Hopkins v. Ellis, 1 
Salk. 110; TVorseley v. Demattos, Bm*rows, 
484. Acts of bankruptcy are of two classes: 
one, where the act is equivocii and the intent 
becomes material, the other where the act, 
being positive, the intent is immaterial. Eden, 
Banlir. 32. If the transfer were made to 
Eichard D. Garwood in consideration of his 
debt, and to secure him, then it was a prefer- 
ence; if it was not so made, it Was without 
consideration and void. By the respondents' 
own avowal, it was made to prevent attacb- 
ments, and such an intent constitutes it an 
act of bankruptcy. Passmore v. Eldridge, 12 
Serg. & R, 201; Thomson v. Dougherty, Id. 
453; Gilmore v. North American Land Co. 
[Case No. 5,448]; M'Clurg v. Lecky, 3 Pen. & 
Vr. 93; M'Kee v. Gilchrist, 3 Watts, 230. An 
intent to hinder creditors by such an assign- 
ment will be presumed if the assignor is sim- 
ply in debt; how much stronger is our case, 
where there is an avowal of that intent Ir- 
win v. Keen, 3 Whart^ 354; Eden, Bankr. 2G, 
35. There is no doubt that the respondents 
were insolvent; their very act of placing prop- 
erty in a thii-d party's hands for the benefit 
of creditors was an avowal of it, and insol- 
vency is presumptive evidence of a contem- 
plation of banki-uptcy. Eden, Bankr. 12; Har- 
rison V. Sterry, 5 Craneh [9 U. S.j 301; Po- 
land V. Glyn, 2 Dowl. & R. 310; Singleton v. 
Butler, 2 Bos. & P. 283; Ogden v, Jackson, 1 
Johns. 370; Phoenix v. Day, 5 Johns. 414; 
Rust V. Cooper, Cowp. 629. The transfer was 
void under the act of assembly of Pennsyl- 
vania of 24th aiareh, 1818 (Dunl. Laws, 3d 
Ed., 323), requii-iug such assignments to be 
recorded within thirty days. Englebert v. 
Blanjot, 2 TVhart. 244. But it was good and 
valid between the parties to it, and therefore 
a preference. Stewart v, Keai-ney, 6 Watts, 
454. 

Mr. Sergeant, for Potts and Garwood. 

The petitioning a'editors have no right to 
be before the court: this proceeding was com- 
menced while the agreement for extension of 
credit was still in circulation; that agree- 
ment amounted to an undertaking not to pro- 
ceed against the respondents until a reason- 
able time had been allowed them to obtain 
the assent of all their creditors; these peti- 
tioners therefore had no debt due to them 
when they came into court. The petition al- 
leges two acts of bankruptcy: a fraudulent 
concealment of goods to prevent their being 
taken in execution, and a "fraudulent con- 
veyance and assignment," on the 6th May, of 
a quantity of coffee, to Richard D. Garwood, 



In contemplation of bankruptcy. The peti- 
tioners have chosen to rely on the expression 
"conveyance and assigmnent," and they are- 
bound by it The words thus used mean a 
deed of precisely similar character, that is, a 
conveyance under seal (Eden, Bankr. 26; Z 
Bl. Comm. 210); yet in support of this alle- 
gation they offer the endoreement of a bill of 
lading. But how does this case stand under 
the bankrupt law? That law makes acts of 
banki'uptey of all fraudulent conveyances or 
transfei-s, and by "fraudulent" is meant all 
such ti'ansfers as were fraudulent under the 
statute of 13th Elizabeth or by common law, 
or such as were made fraudulent or acts of 
banki-uptcy by the bankrupt law itself; and 
here it may be remarked that all transfei-s 
declared void under the bankrupt law are acts 
of bankruptcy. This transfer, however, was 
not fraudulent undra; the statute of Elizabeth, 
for that statute only applied to transfers 
without good consideration, while this had an 
ample consideration in the endorsements by 
Richai'd D. Garwood. It is certain also that 
no other law in force in Pennsylvania, inde- 
pendent of the bankrupt law, would invali- 
date this transfer, for, so far as the act of 
assembly of March, 1818, is concerned, it will 
be sufficient to say, besides other objections, 
tliat but eight days elapsed between the trans- 
fer and the filing of this petition. If, there- 
fore, this transfer was void and an act of 
bankruptcy, it must be so under the banlanipt 
law itself; and it must be under the second 
section of that law, for the first section only 
applies to such ti-ansfers as are void by the 
statute of Elizabeth or the common law. Un- 
der the second section of the bankrupt law, a 
transfer, to be void and an act of banki-uptcy, 
must be in contemplation of bankruptcy, and 
to give a preference. But this transfer was 
not such as would be void as in contemplation 
of bankruptcy. Pidgeon v. Sharpe, 5 Taunt 
539; 1 Marsh. 196; Harwood v. Bartlett, 6 
Bing. N. O. 62. Neither was its purpose a 
preference, but the benefit of all the creditors. 

Mr. Dallas, for petitioning creditors, in reply. 

The questions to be met are two:— first, 
whether the petitioners have a right to be be- 
fore the court; and second, whether they have 
made out a case to entitle them to the decree 
prayed for. The only objection to the right 
of these creditoi-s to come into cotirt arises 
under the proposed agreement for an exten- 
sion of credit to Potts and Garwood; but we 
assert that this agreement was violated and 
destroyed both by the transfers to Smith and 
Eichard D. Garwood, which gave them means 
of payment while other a-editors were post- 
poned, and by the attachment of the coffee by 
the New York creditors, which was such an 
expression of dissent on their part as dissolved 
the agreement by its own provisions. To 
make out their case for a decree, the petition- 
ers allege that the ti-ansfers to Smith and 
Richard D. Garwood were acts of bankruptcy, 
under the bankrupt law, as fraudulent prefer- 
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ences, made ia contemplation of bankruptcy. 
They were fraudulent under the first and sec- 
ond sections of the bankrupt law, for we think 
that the acts described in the s"econd section, 
are there described to show what shall be con- 
sidered fraudulent under that law, and are, 
therefore, included under the term "fraudu- 
lent" in the first section. They were prefer- 
ences, for on their face, and by their necessary 
operation, they gave to some creditors means 
of securing themselves which others did not 
possess. They were in contemplation of bank- 
ruptcy, because it appears from the evidence 
that so early as the 1st of May, the respond- 
ents had good reason to believe themselves in- 
solvent, and, therefore, must have had the idea 
of bankruptcy presented to thek minds. 

RANDAIili, District Judge. Objection has 
been made to the right of G. Harley and Son, 
who filed this petition, to become petitioning 
a-editors, inasmuch as they had signed the 
agi-eement for an extension of credit, and a 
sufficient time had not elapsed to ascertain 
whether all the creditors would become parties 
to that agreement, so as to make it binding. 
Under ordinary circumstances, and if there had 
been no express dissent, perhaps a reasonable 
time had not elapsed, and they would not have 
been entitled to proceed against the respond- 
ents; but I thuik that wha-e a creditor, after 
a proposition to compromise has been submit- 
ted to hhn, attaches the property of his debtor 
in another state, it is such an imequivocal act 
that his dissent may reasonably be presumed. 
The transfer to Richard D. Garwood has been 
mainly relied on as the act of bankruptcy here; 
and whether it is or is not such an act depends 
on the teims and conditions on which it was 
made. If the object of the transfer was to give 
Richard D. Garwood a preference over the 
other creditors, and if it was made in contem- 
plation of banki-uptcy, then it is void, as being 
contrary to the spirit and policy of the bank- 
rupt law, which contemplates equality among 
all the creditors; and it matters not whether 
a preference, by a person subject to be invol- 
untarily declared a bankrupt, is given by a 
general assignment of all his property or by a 
transfer of a portion of it; if it is done with 
a view to give a preference, and in contempla- 
tion of bankruptcy it is void, no matter what 
be its form. In this case the transfer of the 
bill of lading is made in tlie ordinary form. 
No trust appears on the face of it, and none 
was declared in writing by XMchard D. Gar- 
wood when he received it, and it is contended 
that no evidence can now be received to show 
a trust. It may be that a substantive and 
unequivocal act of bankruptcy, where the pref- 
erence is apparent on the face of the instru- 
ment, can not he explained by other ekcum- 
stances; but when the act is of an uncertain 
or doubtful character, I can see no objection 
to evidence tending to prove the true circum- 
stances of the whole ti'ansaction. What is the 
evidence here? A majority of the creditors of 
Potts and Garwood offered them an extension 
19FED.OAS. — 76 
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of nine, t^^elve, and fifteen months, for pay- 
ment, provided all the creditors named In a 
schedule attached to the agreement should as- 
sent to it, and on condition that they should be 
paid in equal proportions out of the property 
of Potts and Garwood, whUe if these last were 
able to anticipate the time of payment it was 
to be done. The coffee in question was part 
of the property relied on for paying the credit- 
ors. As soon as it was ascertained that it had 
arrived in New York the transfer of the bill 
of lading was made to Richard D. Garwood, 
for the pm-pose of can-ying out the views of 
the creditors. It is ti-ue that this object of 
the transfer does not appear on the face of it; 
but it is clearly in evidence that it was made 
and accepted, under the advice of covmsel, for 
the equal benefit of all the creditors and as 
the best mode of carrying their intentions into 
efiiect; the transferee disclaiming ail right or 
claim to any priority. 

But stiL it is said this transfer was, imder 
the circumstances, an act of bankruptcy. The 
first section of the bankrupt law makes any 
"fraudulent" conveyance, assignment, sale, 
gift, or other transfer of lands, tenements, 
goods or chattels, credits, or evidences of debt, 
an act of bankruptcy. To know what are 
"fraudulent" conveyances, &c., we may consid- 
er: First, what are fraudulent at common 
law; second, what are fraudulent by the stat- 
ute of Elizabeth; and thu:d, what are declared 
so by the second section of the bankrupt law, 
as frauds upon that act. If the view I have 
taken of the evidence in this case be correct, 
the present transfer does not come within any 
of these classes. An assignment for the bene- 
fit of creditors is made on good and sufficient 
consideration, and is perfectly valid, both at 
common law and under the statute, while to 
malce it void under the second section of the 
bankrupt law, it must be made, not only in 
contemplation of bankruptcy, but also for the 
purpose of giving a ci-editor, endorser, sui'ety, 
or other person, a preference or priority over 
the general creditors of the bankrupt; but 
where the object is as the evidence shows it 
to have been here, to prevent such a prefer- 
ence or priority, I cannot consider the transfer 
as a fraud. The transfers to D. Smith, Jr., 
as collateral security for his advances have 
been urged as acts of bankruptcy, one of them 
bemg as late as the 1st of May, 1842; but the 
evidence is, that they were made in pursuance 
of an agreement entered into in February, and 
the last advance of any amount was made in 
the early part of March, when the parties 
were supposed to be in prosperous cii'cumstan- 
ces. [See McMechen's Lessee v. Grundy, 3 
Har. & J. 183.]2 

It has, however, been urged, that the re- 
spondents are insolvent, and therefore, liable 
to be declared bankrupts imder the fourteenth 
section of the bankrupt law. Without under- 
taking to decide whether that section declares 
insolvency ia case of partners, to be in itself 

2 [From 1 Pa. Law J. 159.] 
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an act of bankruptcy, and, if so, whetTier snoh 
insolvency means a mere present inability to 
pay debts, or an open, notorious insolvency, 
exhibited by an assignment of all their proper- 
ty, or an application for the benefit of the in- 
solvent laws, it is sufficient, at present, to ob- 
serve, that this is not one of the acts of bank- 
ruptcy specified in the petition. The i-nles of 
court requure the particular acts of bankruptcy 
intended to be relied on to be specially set 
forth; and the act of congress directs twenty 
days' notice of the time and place of hearing 
to be given to the respondents, that they may 
be prepared to rebut the allegations if un- 
founded in fact. The propriety of this rule is 
esemplified in the present case. The parties 
are charged with having made a fraudulent 
ti-ansfer of their property, and evidence has 
been taken in relation to that charge; on the 
healing, the charge of insolvency as an act of 
banki'uptcy is, for the fii-st time, made. It has 
been said that in criminal cases, if any offence 
is proved, the party will not be released, 
w^hether it is the offence charged or not. This 
may be true on a preliminary heaving; but on 
a final trial, such as this, the specific offence 
charged must b? proved, or the pai'ty will be 
acquitted; though a new prosecution may be 
had against him on other eharge.s. I am of 
opinion that the petitioners have failed to es- 
tablish their right to have the respondents 
declared bankrupt; and that, therefore, the 
petition should be dismissed. 

[Subsequently to this decision, as the report- 
er was informed, a friend of Hie respondents 
purchased Henrick's claim for 75 p. c, and 
all the creditors then came into the agreement 
of extensioji. The Harleys sued P. and G. on 
the debt upon which the petition was founded, 
alleging that the terms were not complied with 
by a transferee's signing the extension. P. 
and G. then brought suit against the Harleys 
for damages, the result of having filed this pe- 
tition.] 2 

[Per subsequent proceedings in this litigation, 
see Case No. 5,2oS.] 
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Case ]Xro. 11,345. 

POTTS v. FINDLAY et al. 

[1 Cranch, G. C. 514.] 1 

Circuit Court, District of Columbia. Nov. Term, 
1808. 

DitAFT UPON OoNsiGXEE— Sale to Meet Bill. 

"When bills are drawn upon the consignee, on 
a shipment of tobacco, he has no right to hold 
up the tobacco after the time of payment of the 
bills, without orders, but should sell to meet the 
payment of the bills. 

2 pi'rom 3 Pa. Law J. 159.] 
1 [Reported by Hon. William Cranch, Chief 
Judge.J 



This was a suit in chancery, under the act 
of Virginia of December 26, 1792 (chapter 
78, p. 115). The bill claimed the price of a 
cargo of tobacco, for which the defendants 
[Findlay, Bannatine & Co.] might have sold 
it, but did not, and kept it on a falling mar- 
ket, after notice and acceptance of bills 
drawn by the plaintiff [John Potts] upon the 
shipment. 

The answer of the defendants denied fraud 
and negligence, and averred that they acted 
bona fide, and according to their best judg- 
ment. 

O. Lee, for plaintiff, contended that, al- 
though the plaintiff had not expressly ordered 
the defendants to sell immediately, yet, as 
the bills were drawn upon the shipment, at 
sixty days' sight, it was the duty of the de- 
fendants to sell so as to meet the bills at 
maturity; and that it might be infen-ed from 
the plaintiff's letters that such was his in- 
tention. There was evidence that the defend- 
ants had sold the tobacco of others at a good 
price, while they held up that of the plain- 
tiff until the price had fallen. Mai-sh. 206; 
Beaw. Lex Mere. 45, 48. 

Mr. Swann, contra. The defendants acted 
with good faith. It was their interest to sell 
for the best price. There is no evidence that 
they could have sold the plaintiff's tobacco 
for a better price. They had a discretion. 
They had no positive orders to sell at any 
time. The drawing of the bills by the plain- 
tiff would have been an excuse for selling, but 
was not an order to sell at all events. 

The plaintiff claims unliquidated damages. 
That is not such a debt as will give jurisdic- 
tion in a chancery attachment, under the 
act of assembly of Virginia of 26th Decem- 
ber, 1792, p. 115, c. 78. 

B. J. Lee, in reply. The act of assembly 
does not give jurisdiction, it only regulates 
the mode of proceeding. The remedy is not 
confined to liquidated debts. The act of as- 
sembly gives it in aU cases of suit in equitj' 
for relief against absent defendants. In cases 
where absent debtors have property within 
the jurisdiction of the court, it has cogni- 
zance of the cause under its general equity 
jurisdiction. 1 Atk. 19. If a case is doubt- 
ful, or the remedy at law difiicult, the court 
of equity will not pronounce against its 
jurisdiction. Weymouth v. Boyer, 1 Ves. Jr. 
424. 

Jlr. Swann, in support of his objection to 
the jurisdiction of the court, cited Thornton 
v. Spotswood, 1 Wash. [Va.] 142. 

THE COTTJEIT was of opinion that the de- 
fendants were not justified in holding up the 
tobacco after the time of payment of the bills 
drawn by the plaintiff; and directed an is- 
sue to ascertain the prices at which the to- 
bacco might have been sold on the day of 
payment 

[For a trial of an issue from chancer?' to as- 
certain for what sum the defendants could have 
sold the tobacco, see Case No. 6,396.] 
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Case ISTo. 11,346. 

POTTS T. GHEQtriERE. 

[Cited in Wright v. West, Case No 18,102, 
and in Addison v. Duckett, Id. 77, to the point 
"that an answer in an equitj- proceeding will not 
be allowed, unle^ sufficiently certified. jNo- 
•where reported; opinion not now accessible.] 



Case Ko. 11,347. 

POTTS V. GILBERT. 

[3 Wash. C. C. 475.] i 

•Circuit Court, D. Pennsylvania. April Term, 
1819. 

AnvDusE Possrssiox — Limitations in Pennsyl- 
vania. 

1. The statute of limitations of Penns^vania 
is substantially the same as that of 21 Jac. I- 
•c. 16. The limitation begins to run from the 
time of an actual adverse possession, and not 
before. 

[Cited in Armstrong v. Risteau, 5 Md. 273; 
Scott T. Woodruff (Ark.) 4 S. W. 911. Cited 
in brief in Mason v. Crowder, So Mo. 528.] 

2. A grant from the commonwealth of Penn- 
.-sylvania, passes a legal possession to the grantee, 

which continues until disturbed by an actual ad- 
verse possession. The title vests in the grantee, 

-upon the return and acceptance of the survey 
and payment of the purchase money; and the 

legal possession vests at the same time- 

3. Adverse possession must continue, in point 
•o£ locality, during the twenty-one years. A pos- 
session of part of a tract of land, short of twenty- 
-one years, cannot be joined to a possession of 
another part, so as to make up the period. The 
possession of different intruders, in succession 
Tipon the same part of the tract, cannot be added 
together by the last intruder, so as to make up 
twenty-one years of adverse possession, against 
i:he real owner. 

[Distinguished in Barger v. Miller, Case No. 
979.] 

[Cited in Allen v. Holton, 20 Pick. 465; Arm- 
strong V. Risteau, 5 Md. 275. Cited in brief 
in Brolaskev t. McClain, 61 Pa. St. 158. 
Cited in Hole v. Rittenhouse, 25 Pa. St. 493; 
McEntire v. Brown, 28 Ind. 349; City & 
Co. of San Francisco Y. Fulde, 37 Cal. 354; 
Sawver v. Kendall, 10 Cush. 245; Scott v. 
Woodruff (Ark.) 4 S. W. 911.] 

4. The possession of the disseisor, to bar the 
plaintiff, can never extend beyond the limits of 
the particular soot upon which he is seated; 
and the legal possession of the owner continues 
unaffected as to the^residue of the tract, by such 
tortious possession; and his legal possession re- 
vives, the moment the intruder quits the part of 
the tract he may have occupied. 

[Cited in brief in Ament v. Wolf, 33 Pa. St 
335. Cited in City of St. Louis v. Gorman, 
29 Mo. 602; Goewey v. TJrig, 18 111. 241; 
Melvin v. Locks & Canals, 5 Mete. (Mass.) 
32. Disapproved in Scheetz v. Fitzwater, 
5 Pa. St. 131. Cited in brief in Taylor v. 
Burnsides. 1 Grat. 182. Cited in Wells v. 
Austin (Vt.) 10 Atl. 410.] 

5. A sale, by one intruder to -another, without 
.-an exact definition of the property conveyed, 
will not aid the purchaser in establishing a con- 
tinued adverse possession. Semble, that an in- 

1 [Originally published from the IMSS. of Hon. 
Bushrod Washington, Associate ,7ustice of the 
Supreme Court of the United States, under the 
^supervision of Richard Peters, Jr., Esq.] 



(Case No. 11,347) POTTS 

trader, who has not had twenty-one years* pos- 
session, has no title to convey. 
[Cited in Casey's Lessee t. Inloes, 1 Gill. 5()1. 

Cited in brief in Faloon v. Simshauser, 22 

N. E. 835, 130 111. 650.] 

This -was an ejectment to recover 300 
acres of land. The plaintiff produced a reg- 
ular title from the commonwealth of Penn- 
sylvania, commencing with a warrant in 
1784; payment of the purchase money In 
the same year; return of survey in the year 
1788; and a patent in 1800. The defendant 
produced a special warrant, dated in 1773, 
for the same land, to Samuel Clark; and a 
survey of the same, in 1803, with an en- 
dorsement "that It interfered with the sur- 
vey of Potts," under which the lessee of the 
plaintiff claimed. 

On the part of the plaintiff, it was proved, 
by the deposition of Jonathan Stevens, a 
deputy-surveyor, that, in the year 1813, or 
1814, the defendant applied to him to know 
If this land was vacant— saying, that If It 
was so, he wished to purchase it from the 
state; if otherwise, he wanted to discover 
who had the office title. The witness in- 
formed him, that a waritint for this land 
had issued to Samuel Clark, in 1773, which 
had been surveyed in 1803. 

On the part of the defendant, the follow- 
ing depositions were read: N. Hicoek, who 
stated, that, in 1794, one Eickter sent a per- 
son on the land, to build a cabin. In 1793, 
that there was a sugar bush on it. That 
part of Eiekter's family resided on the land 
In 1794. In 1795, Gibson, with his family, 
resided on the premises, in a comfortable 
house, having a small piece-of ground clear- 
ed. There has been, ever since, some per- 
son on the land; and there is now 20 or 30 
acres cleared. R. Gough deposed, that, in 
1793, Eickter went on the land, with part of 
his family;— in the fall of the same year, 
Gibson bought him out, and went on; and 
there has been, ever since, some person on 
the land,— understood that they claimed 
only by possession. J. Lewis deposed, that, 
in July, 1794, Gibson lived on the land— had 
a good house, and four acres in corn. Gib- 
son • bought of one Means, and sold to 
Dougherty, who lived eighteen years on the 
land, and then sold to Bowman, who sold to 
the defendant There has always been one 
or more families on the land, since he knew 
it The deed from Dougherty to Bowman, 
dated In 1810, and from Bowman to the de- 
fendant, dated in 1813, were given in evi- 
dence. Stacey Potts was examined by the 
plaintiff, who stated, that, in 1810, the -de- 
fendant applied to him to "buy this land; 
but, on account of Clark's survey, he de- 
clined selling. This suit was commenced in 
the year 1817. 

Ingersoll & Baldwin, for defendant, con- 
tended, 1st That the warrant and survey of 
Clark, showed the title to be out of the 
plaintiff. 2d. That the plaintiff was barred 
by the act of . limitations of this state, as he 
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had made no entry on the land, from the 
year 1788; and that an adverse possession 
had continued, since the year 1793, exceed- 
ing the twenty-one years mentioned in the 
statute. They therefore claimed a verdict 
for 200 acres, the quantity conveyed by 
Dougherty to Bowman, and by Bowman to 
the defendant They further contended, 
that the jury ought to presume a convey- 
ance from Clark to Eickter, and conveyances 
by the different persons who came into pos- 
session, to their successors. Cases cited: 
1 Phil. Ev. 119; 2 Esp. 6; Ball. Lim. 32; 4 
Taunt 16; Cowp. 215; 2 Inst 118. 

Tilghman & Sergeant, for plaintiff, con- 
tended, that a possession to defeat the right 
of the plaintiff, by virtue of the act of lim- 
itations, must be actual, adverse, and con- 
tinuing, under a claim or colour of title; 
without which, the presumption is, that the 
possession was not advei-se; and that, at all 
events, if all these requisites were proved, 
which they denied to be the case, still the 
defendant could not protect more than the 
land actually held by adverse possession, 
which ought to be designated. Cases cited: 
1 Johns. 158; 2 Johns. 230; 3 Johns. 388; 9 
Johns. 163, 174; 10 Johns. 475. Also, Hall 
V. Powel [4 Serg. & R. 462], decided in the 
supreme court of this state; [Greene v. 
Liter] 8 Cranch [12 U. S.] 229; 2 Gaines, 
183; 3 Johns. Cas. 124. 

WASHINGTON, Circuit Justice (charging 
Juiy). The only defence, seriously relied 
upon in this case, is the act of limitations; 
because, as to the title of Clark, it cannot be 
used against the plaintiff, whose title was 
perfected in the year 1800, three years be- 
fore Clark's warrant was even surveyed; 
and this was not accomplished, until thirty 
years after the date of the warrant; nor 
was any pax-t of the purchase money ever 
paid. The statute of limitations of this 
state, is, in substance, the same as that of 
21 Jac. I. c. 16; and declares, that no entry 
shall be made on land, but within twenty- 
one years next after the right or title tq the 
same descended or accrued. In the con- 
struction of both statutes, it has always 
been held, that the actual entry of the own- 
er, is not necessary to prevent the operation 
of the law, unless an actual adverse pos- 
session is taken by a stranger; from which 
time, and not before, the limitation begins 
to run. The grant of land, by the govern- 
ment, passes at once to the grantee the legal 
possession, as well as the title; which con- 
tinues, until he is disturbed by an actual 
adverse possession. This was decided in 
the case of Greene v. Liter, 8 Cranch [12 U. 
S.] 229. According to the law, as decided 
in this state, the title of the commonwealth 
vests in the grantee, upon the return and ac- 
ceptance of his survey, and payment of the 
purchase money; and, consequently, the le- 
gal possession must be vested in him at the 
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same time. The adverse possession before 
mentioned, must not only continue, but it 
must continue the same, in point of locality, 
during the prescribed period of time, suffi- 
cient to constitute it a bar; that is to say, 
a roving possession from one part of a tract 
of land to another, cannot bar the right of 
enti-y of the owner, upon any part of the 
land which had not been held adversely for 
twenty-one yeai-s, although the different pe- 
riods of possession of the separate parcels, 
should amount, in the whole, to that num- 
ber of years. For, it is a clear prhiciple of 
law, that the right acquired by the adverse 
possession of a disseisor, or of one who en- 
ters, or retains possession by wrong, can 
never extend beyond the limits of the par- 
ticular spot to which his occupation is con- 
fined. If he .could go beyond these limits, 
there would exist no other to circumscribe 
his claim. He cannot resort to the metes 
and bounds of the tract upon which he has 
settled; because the legal possession of the- 
owner continues unaffected by the tortious 
entry, except so far as the actual adverse 
possession has disturbed it The legal own- 
er is constructively in possession of the 
whole tract, because his title extends to the 
whole;— a wrongdoer can claim nothing in 
relation to his possession by construction. 

Whether, to support the pos'session of a 
person who entei-s without title, and who en- 
closes, improves, and cultivates it and con- 
tinues the same peaceably for the space of 
twenty-one years; it is incumbent upon him 
to show that such ''possession was taken and 
continued imder a claim or colour of title r 
is a question of great importance, and in our 
opinion of no small difficulty. The affirma- 
tive of this question, seems to be maintain- 
ed by the learned judges of New York, and 
the opinion is therefore entitled to our high- 
est respect Our own mind is not decided 
upon the point; and as it is not material to- 
the decision of this case, we shall express 
no opinion upon it. But the court is per- 
fectly clear, that where different persons en- 
ter upon land in succession, each retaining- 
the possession for a period short of twenty- 
one years, the last possessor, who may be 
the defendant, cannot tack the possessions 
of his predecessors to his own, so as to make 
out continuity of possession, sufficient to 
bar the entry of the owner. The possession 
of A, the first occupant, cannot be the pos- 
session of B, the next occupant; because the- 
moment A quits the actual possession, the 
legal possession of the real owner is restor- 
ed, and the entry of B constitutes him a new 
disseisor; and if he seek to bar the entry of 
the owner, he must show an actual adverse- 
possession, continued in himself for twenty- 
one years. There is no privity between A 
and B. Neither do we think the present 
case is strengthened, in favour of the de- 
fendant, by the evidence of the witnesses, 
that the several occupants sold to their suc- 
cessors. Nothing can be more vague than 
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this testimony. It does not state, that any 
conveyances were executed, or what each 
person sold;— whether it was title, posses- 
sion, or good will; or whether any two of 
the sales were applicable to the same spot. 
Indeed, what had any of them, in point of 
title, to sell? Not only is an adverse pos- 
session to bar an entry, to be confined to the 
particular parcel so occupied, but some evi- 
-dence should be given to show the location 
of such parcel, that it may be seen, whether 
the ccatinuity of possession, during the 
whole period, was applicable to it or not. 

Verdict for plaintiff. 



Case K"o. 11,848. 

POTTS et al. v. SKINNER et aL 

[1 Cranch, 0. C. 57.] i 

Circuit Court, District of Columbia. Jan. Term, 
1882. 

CojiMissioN TO Take Testimony— Notice to 

Attouset. 
Notice, given to the attorney at law, of a mo- 
tion for a dedimus, is suflSeient. 

[This was an action by Potts & Ramsay 
against Skinner & Cadogan.] 

Motion by the plahitiffs for leave to take a 
commission to New York to examine a wit- 
ness. 

Mr, Swann, for defendants, o1)jected that 
the notice of this motion was given to him, 
who was only attorney at law for the de- 
fendants, and not their attorney in fact The 
act of assembly means attorney in fact. Act 
Nov. 29, 1792, § 13; Rev. Code, p. 279. 

But THE COURT decided the notice to be 
sufficient, and ordered the dedimus. 



(Case No. 11,350) POTJLSON 

caused by a collision. The claimant except- 
ed to the libel, as not conforming to the re- 
quirements of the twenty-third rule of the su- 
preme court by setting out allegations of the 
facts of the collision; that it did not state 
the courses of the vessels, or their speed, or 
in what respects the Burden was carelessly 
managed, or what she ought to have done 
that she did not do. 

HELD BY THE COURT: That no liberal- 
ity of Intendment or indulgence will be per- 
mitted to rescue a party from the conse- 
quences of diregarding an express direction 
in law as to the mode of procedure in a suit. 
That the statements in the libel are in real- 
ity no more than suggestions or even infer- 
ences that the damages complained of were 
caused by the negligence or improper con- 
duct of the steamboat That this is not a 
fulfillment of the rule of the supreme court, 
and consequently is inadequate to lay a le- 
gal foundation for the action brought That 
the exceptions therefore must prevail, but 
they are so technical and strict that it will 
be without costs, and with leave to the li- 
belant to amend within ten days. 



POTTS (SMITH v.). See Case No. 13,094. 

Case "No. 11,349. 

POTTS V. The WILLIAM A. BURDEN. 

[N. y. Times, April 16. ISGl.] 

District Court, S. D. New York, 1864. 

Collision— Pleadisg—Twentt-Third Role. 

[A libel for collision must state the courses of 
the vessels, their speed, and specific acts of neg- 
ligence by the respondents.] 

[This was a libel for collision by Frederick 
A. Potts against the steamboat William A. 
Burden. Heard on exceptions to the libeL 

Mr. Fithian, f(5r libelant 

Benedict, Bmrr & Benedict, for claimant 

Before BETTS, District Judge. 
This case came up on exceptions to the 
libel. The case was brought for damages 



1 [Reported by Hon. William Cranch, Chief 
Judge.] 



Case mo. 11,350. 

Ex parte POTJLSON. 

[15 Haz. Reg, Pa. (1835) 380.] 

Circuit Court, E. D. Pennsylvania, 1835. 

Contempt op Court — Power op Codrts to 

PDNISH— POBLICATJONS CoNCEBSlNG TRIALS. 

[The act of March 7, 1831 (4 Stat 487), lim- 
iting the power of the federal courts to pumsh 
in cases of contempt, took away the jurisdic- 
tion of the court to proceed for contempt agamst 
one publishing in a newspaper an article tend- 
ing to prejudice or affect the rights of parties 
to a suit on trial in such court] 

Motion for a rule on Zachariah Poulson, 
Esq,, editor of the American Daily Adveitis- 
er, to show cause why an attachment should 
not issue against him for a contempt of 
court in publishing the following article in 
his paper of the 12th ult: 

"Drew, the Counterfeiter.— This notorious 
fellow, who was arrested some time since 
at Philadelphia, and lightened of about six 
thousand dollars of good money, has re- 
cently, had the effrontery to bring a suit 
against the mayor of that city to recover this 
amount of property. We believe that the 
Drews, father and son, were both arrested, 
but that the latter was liberated upon turn- 
ing state's evidence, and that he has since 
■turned upon his heels and made off. Anoth- 
,er person, who was to have given testimony 
against Drew, has denied his belief in a 
future state of being, and thus become in- 
capacitated for testifying. The elder Drew, 
thus seeing a clear field before him, set 
about recovering the $6,000, and has brought 
on witnesses to prove that he was a man 
of wealth, and that it was no uncommon 
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thing for him to have such an amount of 
property! The city solicitor of Philadelphia, 
Mr. Olmstead, came down in the last boat, 
and the mayor of this city, Mr. Gilman, to- 
gether with several of our old inhabitants, 
have gone on to Philadelphia to give in 
their testimony concerning the Drews, who, 
we believe, originated in these parts.— Ban- 
gor Whig." 

BALfUWIN, Circuit Justice (delivering the 
opinion of the court). The followmg are the 
circumstances under which this motion is 
made: This action was brought to the last 
October term of this court, and, being regu- 
larly at issue, was ordered for ti-ial on the 
11th inst, when a jury was sworn, and the 
trial proceeded. It was resumed on the 12th, 
tvhen Mr. Ingersoll, counsel for the plaintiff, 
stated that he had a motion to submit to the 
court in relation to a publication which had 
appeared in Poulson's American DaUy Ad-* 
vertiser of that morning, Hugh Grimes, 
being sworn, deposed that he had purchased 
at the office of Mr. Poulson a paper, pro- 
duced and identified, containing the offensive 
publication, taken from a newspaper pub- 
lished at Bangor, in the state of Maine. 

H'rom the evidence given on the trial of the 
cause thus far it is clear that the publication 
refers directly to the plaintiff, and the cause 
of action which he has submitted to the 
court and jury, and in a manner calculated 
to produce the worst effect upon the ad- 
ministration of justice, as well by the char- 
acter of the paper in which it appears as the 
nature of the remarks upon the plaintiff, his 
cause now trying, and the witnesses who 
appear in his behalf. 

m the present stage of the cause, it would 
be improper for the court to express any 
opinion as to the truth or falsehood of 
the matter contained in the publication. 
That must be reserved till all the evidence is 
heard and commented on by counsel, when 
It will be ascertained what are the facts 
of the case. These considerations can have 
no bearing upon the present application 
against a person who is no party to the suit, 
and cannot be the subject of comment with- 
out running the risk of prejudging the rights 
of the contending parties. It is, however, 
not only a duty to them, but to the public] 
to express the strongest disapprobation of 
any outdoor interference with the adminis- 
tration of justice. Be it in whatever mode 
it may, it cannot fail to embarrass or ob- 
struct if not defeat, the regular course of ju- 
dicial proceedings. 

The supreme law of the land has secured 
to every man a right of appealing to the law 
for the redress of an injury of which he 
complains; has appointed tribunals to hear 
and determine upon their justice, and pre- 
scribe the modes of proceeding according to 
established rules of evidence and principles 
of law. The laws will have been enacted 
In vain, courts of justice will become use- 
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less, and suitors be deprived of the benefits 
of resorting to them for redress, if it shall 
be their common fate to be obliged to en- 
counter the effect of publications of a de- 
scription now before us on the merits of then- 
cause. It is headed, "Drew, the Counterfeit 
er." '"^hls notorious fellow" "has had the 
effrontery to bring a suit," &c., and the 
language of the article is of a consistent 
character throughout. It cannot be too- 
much reprobated, or the evil example too 
much feared, when it is suffered to appear 
in a paper highly respectable, conducted by 
a most estimable member of society. Nor 
can any friend to the due administration of 
the law and justice to the suitors in its- 
courts look on the prevalence of such a 
practice without the deepest regret Every 
good citizen should make the case his own, 
by supposing himself a plaintiff in a suit on » 
trial by a jury, many, if not all, of whom 
have read a similar allusion to himself and 
case. He could appreciate the consequences, 
and decide whether it was such an Inter- 
ference with the cause of justice as to re- 
quire the interposition of the law for its 
prevention and punishment. What has been 
the fate of Mr. Drew may be the fate 
of all other suitors. Causes on trial in court 
may be simultaneously tried in the public 
papers; the one conducted by established 
rules, evidence received only on oath, and 
the law app"lied by a responsible tribunal, 
the jury bound to listen in court only to 
the evidence, the counsel, and the law; but 
out of court, at liberty to hear and read 
statements, respecting the case, made with- 
out regard to either. It would be but one 
short step more to take, and the jury would 
be tampered with at pleasure when not In 
the box, and be liable to be assailed by any 
person who might please to attempt to ben- 
efit or prejudice a suitor. The moral of- 
fence, or the pernicious effects, would be 
but little aggravated if done in open court, or 
when the jury are deliberating on their ver- 
dict. Jjet it be done there, or in the pub- 
lic papers, it is a violation of the legal and 
constitutional rights of those who appeal 
to the law for redress. 

From its nature, it is necessai-y that the 
means of prevention should be prompt and 
summary, or the mischief will become con- 
summated by delaying a remedy which must 
be sought in the usual forms of law. That 
which is now asked is of this description, and 
the injury complained of is the most aggra- 
vated kind, though the cause of the re-publi- 
cation be inadvertence or the unconscious- 
ness of its impropriety. That is no matter 
of consideration in the present stage of this 
motion. The first inquiry is into the jurisdic- 
tion of this court to issue an attachment for 
contempt for a publication relating to a suit 
on trial, or in any way pending before it. 

On March 2, 1831 [4 Stat 487], congress 
passed "An act declaratory of the law con- 
cerning contempt of court," the first section 
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of which enacts: "That the power of the 
eeveral courts of the United States, to issue 
attachments, and inflict summary punish- 
ment, for contempt of court, shall not be 
construed to extend to any cases except mis- 
hehaviour of any person or persons in the 
presence of the said courts, or so near thereto 
as to obstruct the administi-ation of justice, 
the misbehaviour of any of the officers of the 
said courts in their official transactions, and 
the disobedience or resistance by any officer 
of the said courts, party, juror, witness, or 
any other person or persons, to any lawful 
writ, process, order, rule, decree, or com- 
mand of the said courts." I»amph. Laws 
1831, c. 99. The history of this act, the time 
of its passage, its title and provisions must 
be considered together, in order to ascertain 
its meaning and true construction. It was 
5 enacted shortly after the acquittal of Judge 
Peck, of Missouri, on an impeachment pre- 
ferred against him for issuing an attachment 
against a member of the bar for making a 
publication in relation to a suit which had 
been decided by that judge. On the trial the 
law of contempt was elaborately examined 
by the learned managers of the house of rep- 
resentatives and the counsel for the judge. 
It was not controverted that all courts had 
power to attach any person who should make 
a publication concerning a cause during its 
pendency, and all admitted its illegality when 
done while the cause was actually on trial. 
It had too often been exercised to entertain 
the slightest doubt that the courts had pow- 
er, both by the common law and the express 
terms of the judiciary act, § 17 [1 Stat 83], 
as declared by the supreme court, to protect 
their suitors by the process of attachment 
With this distinct knowledge and recogni- 
tion of the existing law, it cannot be doubt- 
ed, that the whole subject was within the 
view of the legislature; nor that they acted 
most advisedly on the law of contempt, in- 
tending to define in what cases the summary 
power of the courts should be exercised, and 
to confine it to the specified cases. From the 
title and phraseology of the act it would 
seem to have been thehr intention to declare 
that it never existed in any other cases than 
those enumerated. It is "a declaratory act," 
which is a declaration of what the law "was, 
is, and shall be hereafter taken" when put 
into the form usual in statutes, which operate 
to settle the law retrospectively. These 
words are not in this law, but there is an 
expression which is tantamomit,— "the power 
of the several courts, &c., shall not be con- 
strued to extend," &c.,— which refers to the 
past, the present, and the future, as a pro- 
viso or limitation to powers of the courts, 
from whatever source derived, repudiating 
their summary action as effectually as if 
they had never been authorized. As this is 
an inferior court within the provision of the 
constitution, it is created by the laws, with 
such powers only as congress has deemed it 
proper to confer, among which is this: "And 
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to punish by fine or hnprisonment at the 
discretion of said courts, aU contempts of au- 
thority in any cause, or hearing before the 
same." Act 1789 (1 [Story's Laws] 63; [1 
Stat 88.]) The acts of 1831, must be taken to 
be the declared construction of this and all 
other laws limiting its operation in the man- 
ner prescribed, and, as generally considered, 
congress is to this court what the constitu- 
tion is to the supreme court Their acts most 
be construed on the same principles, and 
operate as constitutional amendments, which 
is to give such construction to the original 
act as if the jurisdiction had never been 
given. 

The third article of the constitution extends 
the judicial power to controversies between 
a state and citizens of other states, a state 
and foreign states, citizens or subjects. Suits 
of this description were brought and sus- 
tained tiU the adoption of the eleventh 
amendment, which declared, that "the ju- 
dicial powers of the United States shall not 
be construed to extend" to such cases. This 
was held by the supreme court to have a 
retrospective effect, annulling aU juilsdiction 
over such eases past present, and futiu-e. 
[Bingham v. Cabot] 3 Dall. [3 U. S.] 3S2; 
[Cohens v. Virginia] 6 Wheat [19 U, S.] 405, 
408; [Osborn v. Bank of U. S.] 9 Wheat 
[22 U. S.] 850, 858. The same effect must be 
given to this act, so as to make it what it 
evidently intended to be, a prohibition of the 
exercise of summary jurisdiction over con- 
tempts, excepting only such cases as are de- 
fined. In its prospective operation its terms 
are peremptory, admitting of no construction 
which can bring the present application with- 
in the exception without doing violence to its 
plain meaning. 

There can be no doubt of the constitutional 
power of congress to act upon this subject 
as far as respects our courts. It is no In- 
vasion of the rights of a suitor to bring or 
defend a suit, or in any way affect its legal 
remedy, in the ordinary course of justice. It 
is in the discretion of the legislative power to 
confer upon courts a summary jurisdiction 
to protect their suitors or itself by summary 
process, or to deny it. It has been thought 
proper to do the latter, in language too plain 
to doubt of the meaning of the law, or, if it 
could be doubted by any ordinary rule of 
construction, the occasion and circumstances 
of its enactment would most effectually re- 
move them. It would Ul become any court 
of the United States to make a struggle to 
retain any summary pow.er, the "exercise of 
which is manifestly contrary to the declared 
will of the legislative power. It is not like 
a case where the right of property or per- 
sonal liberty is intended to be affected by a 
law, which the court would construe very 
strictly to save a right granted or secured 
by any former law. Neither is it proper to 
arraign the wisdom or justice of a law to 
which a court is bound to submit, nor to 
make an effort to move in relation to a matter 
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when there is an insuperable bar to any effi- 
cient action. 

The law prohibits the issuing of an attach- 
ment, except in certain cases, of which the 
present is not one. It would therefore be not 
only utterly useless, but place the court in a 
position beneath contempt, to grant a rule to 
show cause why an attachment should not is- 
sue, when an exhibition of the act of 1831 
would show most conclusive cause. The court 
is disarmed in relation to the press; it can 
neither protect itself, or its suitors; libels may 
be published upon either without stint; the 
merits of a cause depending for trial or judg- 
ment may be discussed at pleasure; anything 
may be said to Jui-ors through the press, the 
most wilful misrepresentations made of judi- 
cial proceedings, and any improper mode of 
influencing the decisions of causes by out of 
door influence practiced with impunity. The 
second section of the same law provided 
"That if any person or persons shall con-uptly, 
or by threats, or force, endeavor to influence, 
intimidate or impede any juror, witness or offi- 
cer in any court of the United States, in the 
discharge of his duty, or shall corruptly, or 
hy threat, or force, obstruct or impede, or 
endeavor to obstruct or impede, the due ad- 
ministi-ation of justice therein, every person 
or persons so offending shall be liable to prose- 
cution therefor, by mdictment," &c. This pro- 
vision is in further confirmation of the view 
taken of the fii-st section. It is a clear indi- 
cation of the meaning of the law, that the 
misbehavior which may still be punished in 
a summary manner does not refer to those 
acts which subject a party to an indictment. 
To construe it otherwise would be to author- 
ize accumulative punishment for the same of- 
fence. Taking the two sections in connection, 
the law admits of only one construction. The 
first alludes to that kind of misbehavior which 
is calculated to disturb the order of the court, 
such as noise, tumultuous or disorderly be- 
havior, either in or so near to it as to prevent 
Its proceeding in the orderly dispatch of its 
business; not to any attempt to influence, in- 
timidate, or impede a juror, witness, or ofSeer 
in the discharge of his duty in any other man- 
ner whatever. "The obsti-uction of the ad- 
ministration of justice," hi the first section, re- 
fers to that kind of behavior w^hich actually 
disturbs the court in the exercise of its func- 
tions while sitting; "the obstructing and im- 
peding the administration of justice," or the 
endeavor to do so, in the second, refers to some 
act of corruption, to some force or threat, by 
which it is done or attempted to be done. 
The endeavor to induence, intimidate, or im- 
pede a witness, juror, or officer in the dis- 
charge of his duty is not punishable imless it 
is done corruptly, by force or threats. If done 
by any other manner, the law is sUent; and, 
this being a penal section, its provisions must 
be confined to the special cases to which it 
extends. , [U. S. v. Wiltberger] 5 Wheat ri8 
U. S.] 94, 95. 
With this limitation on the summary juris- 
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diction of the court, and the want of any legal 
provision making it cognizable by indictment, 
we cannot say that the publication which is 
the ground of this motion, or any other, is or 
can be any disturbance of the business of the 
court. The action of the press is noiseless, 
producmg the same effects, far or near it 
matters not. The business of the court is not 
mterrupted. Judges and jurors can perform 
then- functions on the bench and in the box 
by confining their attention to the law and 
evidence. Disorder may be repressed in their 
presence or hearing in a summary manner, 
but after an adjournment no attachment can 
be issued for anything done out of court, dur- 
ing the intermission of its actual session. Nor 
can any publication, which holds out no cor- 
rupt motive to influence a juror, witness, or 
officer, or uses any threats to influence, hitim- 
idate, or impede him in his duty, be the sub- 
ject of an indictment, consistently with this 
law. The press is free, if not set to work 
m the presence of the court, or so near as to 
interrupt its business. The law does not pro- 
hibit any endeavor made to influence or in- 
timidate a juror or witness, if corruption, 
force, or threats are avoided. Papers may 
be put into their pockets, conversation held 
with them, newspapers put into their hands, 
or statements made in relation to any matter 
in issue while they are actually impanelled. 
The court may regi-et and censure the prac- 
tice, and perhaps admonish the party who thus 
tampers with a juror or witness, but can nei- 
ther punish the offence or prevent its repeti- 
tion. The law has tied their hands. The 
judges must be passive. It is not for them 
to be the flrst to set the example of disobedi- 
ence to the law, or attempt to evade plain en- 
actments; most especially not by the exercise 
of a forbidden jurisdiction. These are all the 
powers with which congress have enti-usted 
the couits of the United States, in msuring the 
fair administration of the laws, protecting 
themselves, jurors, witnesses, and officers 
from any improper interference with their 
respective duties, either by attaclnnent or in- 
dictment 

For the protection of parties, for their secu- 
rity of a fair and impartial trial and decision 
of their case on the evidence and law which 
apply to it; to defend them against the ef- 
forts of the press or of individuals to excite 
a prejudice in the minds of a jury, to induce 
them to flnd a verdict on out of door state- 
ments, or other means of perverting their 
judgments,— no legal check is interposed. It 
is left to the discretion of the conductors of 
public journals, and all others, to take what- 
ever course their sense of public justice re- 
quires; to decide what is proper for jurors to 
hear and see, as guides to their verdict, wheth- 
er it is the truth or false, the effects of malice, 
prejudice, or from any excusable motive. Ee^ 
fore the passage of the act of 1831 there was 
an acknowledged power resting m the sound, 
legal discretion of the court to be exercised 
with caution, and from its nature attended 
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■with tiie higliest responsibility of the judges, 
-which did authorize them, by the process of 
^attachment, to prevent and punish the publica- 
tion of articles like the one before us; and in 
this ease it would have been the imperious 
duty of this court to have brought their pow- 
ers into action by granting this rule, if the 
legislative power had not taken it away. 
How far it would have been proper to ^:ercise 
them would have depended on the cause 
«hown. On the rule, it was a clear, prima facie 
case for some interference. But as congress 
has deemed such a power too dangerous to be 
•entrusted to the discretion of judges on a mo- 
tion, or of a court and jury on an indictment, 
and have not thought it expedient to give a 
remedy to a party who has been injured by 
a publication by authorizing him to bring a 
suit against the publisher for damages, we 
have no cognizance of the matter. The means 
of redress which had before existed have been 
taken away without the substitution of any 
other. The law has left the propriety of such 
publications to the discretion of the editors of 
public papers, after long experience of the ef- 
fects of leaving it to the discretion of courts, 
who assumed high responsibilities in its eser- 
■cise; while none is imposed on those in whose ' 
Tareasts it now rests. It is the duty of the \ 
court to give the law its full operation. It l 
lias been enacted deliberately, with full 
knowledge not only of the course of the com- 
mon law, the act of 1789, but of the statute 
law of Pennsylvania on the same subject, 
passed in 1809, which gives the injured party 
a double remedy for any injury complained of 
In a case like this. After taking from the 
■courts of the state the power to punish for 
•contempt, except in certain cases, the law de- 
•clares that no publications out of court, con- 
cerning any cause depending therein, shall be 
•construed into a contempt, &c., "but, if such 
publication sball improperly tend to bias the 
minds of the public, the court, the officers, ju- 
roi-s, witnesses, or any of them, on a question 
pending before the court, every person feeling 
himself aggrieved by such publication shall be 
at liberty either to proceed by indictment, or 
to bring an action at law against the author, 
printer, publisher, or either of them, and re- 
cover thereupon such damages as a jury may 
think fit to award." 5 Smith, Laws, p. 55, 

Thus it appears that, while suitors in the 
state courts can be protected against publica- 
tions like this, they are without protection in 
the federal courts. The legislature of the 
state deem it both an indictable and an ac- 
tionable offence. The legislature of the Un- 
ion deem it neither a contempt of the law, of 
the court, an offence to the public, or an in- 
Jury to a party. The rule must be refused, 
but it is hoped that an appeal to the sense of 
justice, the magnanimity of the press to ab- 
stain from any publication which shall im- 
properly tend to bias the minds of the public, 
the court, the officers, jurors, or witnesses in 
any cause while actually under trial before a 
jury in this court, may not be in vain. Its 
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conductors should remember that suitors stand 
unarmed and defenseless before them; that 
the hands of the court are manackled; that 
the law of 1831 has placed no arbiter between 
an editor and a party to a trial, whose life, 
character, liberty, or property may be put in 
jeopardy by the influence of the press. The 
law has taken from him a shield, and from 
the court the sword. Both must be submis- 
sive under the inflictions of the press, be they 
just or unjust If it is conducted in the spurit 
of chivalry, and must be employed on cases 
depending in the courts, let it be on suitors 
in state courts, who can meet them in the 
panoply of the law; not on those who are 
helpless in this. It is neither manly or gen- 
erous to assail those who can make no resist- 
ance, or inflict an injury for which the suf- 
ferer is left without a remedy. 
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POUNDER V. The GASOLINE V. CASEY. 
[See Case No. 2,421a.] 



POUNDER V. PROCEEDS OF THE CARO-- 
LINB CASEY. See Case No. 2,421a. 

POULSON, The (McOREADY v.). See Case 
No. 8,734. 
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POUSOT V. LAWRENCE. 

[N. Y. Times, April 29, 1857.] 

Circuit Court, S. D. New York. April 28, 1857. 

CcsTOMS Duties — Protest — Scope and Sur- 

FICIEXCY—ROSEWOOD FUIINITDRE. 

[Under a protest against paying a given duty 
on "rosewood furniture," the rates levied on 
furniture in the same entry made only in part 
or not at all of rosewood cannot be considered.] 

[This was an action at law by George Pou- 
sot against Cornelius W. Lawrence to recover 
back duties illegally exacted by defendant as 
collector. Verdict was given for plainti^, sub- 
ject to the opinion of the court] 

Mr. McCulloh, for plaintiff. 
Mr. McKeon, for defendant 

Before HALL, District Judge. The only 
question was as to the sufficiency of the pro- 
tests. There were five entries of goods. The 
first one embraced "rosewood and mahogany 
furniture, common wood furniture, rosewood 
furniture, and silk and worsted goods." The 
protest annexed is "against paying" 40 per 
cent duty on rosewood furniture, as specified 
in his entry, believing it should pay 30 per 
cent as cabinet furniture. The other entries 
and protests are similar. 

HELD BY THE COURT: That these pro- 
tests related to a specific article embraced in 
the entries. "Rosewood furniture" is a well- 
i known . and specific term, and the protests 
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cannot be extended beyond what is properly 
and specifically embraced -within them. Fur- 
niture of other woods, silk and worsted goods, 
and furniture of rosewood and common wood 
together, or rosewood and mahogany together, 
must be excluded from their operation. 

Judgment for plaintiff, for the sum appear- 
ing to be due on these principles; the amoimt 
to be ascertained by adjustment at the custom- 
house, or as the parties may otherwise prefer. 



Case Ho. 11,363. 

POWDEN T. JOHNSON. 

[2 N. J, Law J. 48 J 7 Reporter. 294.] i 

Circuit Court, D. New Jersey, 1878. 

Equity Pleadisg— Responsive Asswek— How 
Overcome. 

The old rule that two witnesses are required 
to overcome the denial of responsive answer has 
been modified. A single witness must be cor- 
roborated by additional testimony or by circum- 
stances. If the complainant produces a- defend- 
ant as a witness, he must accept the whole of 
his evidence. 

The complainant's bill was filed by a re- 
ceiver of an insolvent national bank to hold 
the defendant, Johnson, personally liable as 
a stockholder. It alleged that the defend- 
ant, Johnson, in January 10th, 1870, be- 
came the owner of 130 shares of the capital 
of the First National Bank of Norfolk, Va.; 
that the bank failed to honor its notes May 
26th, 1874, and that the complainant was 
appointed receiver Jime 3d, 1874; that the 
defendant, Johnson, visited Norfolk in Janu- 
ary, 1874, for the purpose of examining into 
the affairs of the bank, and becoming satis- 
fied that it was in a critical condition, and 
that a suspension was inevitable, he return- 
ed to New Jersey, and immediately there- 
after, to wit on the 15th of January. 1874, 
in order to exonerate himself from liability 
to the creditors of the association, transfer- 
red or caused to be transfex'red his 130 
shares of stock to the defendant Valentine, 
and that the pretended transfer was made 
without legal consideration, and with a view 
of releasing himself from his liability, and 
to one who was known to be insolvent. The 
bill prays that the transfer may be set aside. 
A joint and sevei-al answer was filed by the 
defendants, in which they deny all the ma- 
terial allegations of the bill, and asseii: that 
the transfer was made by said Johnson to 
said Valentine (who was his mother-in-law) 
in good faith and for a valuable considera- 
tion, without knowledge of the failing con- 
dition of the association. Testimony was 
taken on the part of the complainant. 

Thomas D. Hoxsey and L. G. Lewis, for 
complainant. 
Thomas N. SlcCai-ter, for defendant. 

_ 1 [Reprinted from 7 Reporter, 294, by permis- 
sion. It contains only a partial report.] 



NIXON, District Judge, after stating the- 
ease, said the question was whether the evi- 
dence in the ease overcomes the force of the- 
defendant's denial in the answer, and pro- 
ceeded as follows: The old rule in equity 
that, where a matter of fact is directly put 
in by the answer, the evidence of two wit- 
nesses is required as the foundation of a 
decree, has been modified in modern prac- 
tice. But a single witness is still insuffi- 
cient. He must be corroborated either by 
additional testimony, or by circumstances, 
before a decree can be entered for the com- 
plainant. 1 Greenl. Ev. § 260; Cooth v. 
Jackson, 6 Ves. 40; Heffner v. Miller. 2 
Munf. 43; Smith v. Brush, 1 Johns. Ch. 460; 
Clark v. Van Reins Dyk, 9 Cranch [13 U. S.] 
160; 2 Story, Eq. PI. § 1528; Brown v. 
Bulkley, 14 N. J. Eq. 294. Upon what evi- 
dence does the complainant rely to overcome- 
the answer? It must be borne in mind that 
the bill charges fraud. The burden of 
proof rests upon the complainant, and, the- 
fraud being disavowed by the answer, the 
complainant must maintain his suit by his 
own strength. The late Mr. Justice Story, 
in considering a veiT similar case,— Phetti- 
place V. Sayles [Case No. ll,0S3],~says: 
"It is necessary to consider whether the- 
circumstances relied on as presumptive of 
fraud are of such a nature as to outweigh 
the positive denials of the answer. It is 
not sufficient for the plaintiff to show cir- 
cumstances of suspicion or doubt. He must 
go fm-ther, and establish beyond a reason- 
able doubt that the weight of evidence and 
circumstances are so decisively in his fa- 
vor as to desti'oy the ordinary credit of 
the answer." The court then discusses at 
length the evidence of the officers of the- 
bank and of one of the defendants, Mrs. 
Valentine, who was produced on the part of 
the complainants. In speaking of the testi- 
mony of this witness the court said: She- 
was placed on the stand by the complainant. 
He was not compelled to make her his wit- 
ness; but having voluntarily done so, he 
must accept her evidence as true unless she- 
has been contradicted by others. The law 
does not permit litigants to experiment with 
interested parties, allowing them to call 
their adversaries to testify, and then to take- 
such portions of their testimony as happens 
to be in their favor, and reject such as- 
seems to bear against them. The court con- 
sidered the evidence of Mrs. Valentine favor- 
able to the defendants, and concluded as^ 
follows: This is the testimony of a wit- 
ness on the part of the complainant, and it 
stands uncontradicted, except by inferences- 
to be drawn from suspicious conduct and 
acts on the part of the defendant. There- 
are doubtless circumstances in the case 
which cast over it a cloud of suspicion and 
doubt; but these are not sufficient to es- 
tablish bad faith or fraud -in the transfer,, 
or to negative the positive denials of the- 
answer. Gould v. Gould [Case No. 5,G37]^ 
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We are luite clear that upon the merits of 
the case, as exhibited in the pleadings and 
the proofs, the complainant's bill should be 
dismissed; and it is ordered accordingly. 



Case No. 11,354. 

In re POWELL. 

[2 N. B. H. 45 (Quarto, 17).] i 

District Court, D. New Jersey. 1868. 

BaKKUL'PTCY — ACKNOWLEUQMEKT OF PoWE« OP 

Attokney— Qualification of Assignee. 

1. An acknowledgment of a power of attorney 
authorizing a person to appear for a creditor is 
not necessary. An objection to the appoint- 
ment of assignee, for the reason that he is re- 
lated to the bankrupt, is well taken. 

[Cited in Re Wetmore, Case No. 17,466.] 

2. Where director of a bank, to which bank 
tlie bankrupt had shortly before confessed judg- 
ment, had been appointed assignee, held, that an 
objection to the assignee acting as such, ground- 
ed on the above facts, was well taken. 

[In the matter of Allen F. Powell, a bank- 
rupt] 

FIELD, District Judge. In this case the 
register certifies that at the first meeting of 
• the creditors of the said bankrupt, powers of 
attorney were produced, executed by several 
of the creditoi-s, authorizing the persons to 
whom they were given to vote for an as- 
signee. They were objected to by the coun- 
sel for some of the creditors, upon the ground 
that they had not annexed to them certificates 
of acknowledgment of the due execution 
thereof. The register overruled the objection, 
and allowed the attorneys named in the said 
powers to vote thereon in the election of an 
assignee. In my opinion the ruling of the 
register was right The twenty-third section 
of the banki-upt act [of 1867 (14 Stat. 523)] 
provides that "any creditor may act at all 
meetings by his duly constituted attorney, the 
same as though personally present" I am at 
a loss to imagine upon -what ground it coidd 
be supposed that an acknowledgment was nec- 
essaiy to the validity of a power of attorney. 
The act does not retjuire it, and the form 
number fourteen contemplates only that the 
power of attorney should be signed in the 
presence of a subscribing witness, and en- 
doi-sed by the register as having been ex- 
hibited to him. An acknowledgment is never 
necessary to the validity of a written insti-u- 
ment, unless required by some positive law. 
It might be asked, too, if an acknowledgment 
is required in this case, before whom is it to 
be made? But the question is too clear to 
make any argument necessary. 

The register further certifies that, of the 
votes given for assignee, Allen Fennimore re- 
ceived a majority in number and in value of 
the creditors who voted; and that thereupon 
the counsel for certain of the creditors ob- 
jected to the confirmation of the choice of the 

1 [Reprinted by permission,] 



(Case No. 11,355) POWELL 

said Allen Fennimore as assignee, for two 
reasons: First. Because he was related to 
the bankrupt, being the brother of his mother, 
and. Second. Because he was a director of a 
bank to which the bankrupt had, just pre^ 
vious to the filing of his petition, confe^ed a 
judgment, by virtue of which all his property 
had been sold. Both these objections are, I 
think, well taken; certainly, as a general 
rule, it is better that the assignee should not 
be in any way connected with the bankrupt. 
And as to the second objection, the eighteenth 
section of the bankrupt act expressly provides 
that "no person who has received any prefer- 
ence contrary to the provisions of this act 
shall vote for or be eligible as assignee." The 
director of a bank to which a judgment had 
been confessed by the bankrupt, shortly be- 
fore the filing of his petition, comes within 
the spirit if not the letter of this clause of 
the act. The thirteenth section provides that 
all elections or appointments of assignees 
shall be subject to the approval of the judge; 
and when, in his judgment, it is for any 
cause needful or expedient, he may appoint 
additional assignees or order a new election. 
I shall decline to approve of the said choice 
of assignee, and will order a new election. 
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POWELL et al. v. The BETSY. 

[2 Browne (Pa.) 335.] 

District Court, D. Pennsylvania. Jan. 10, 1813. 

Seamen's Wages — Captcue asd CoNDEMNATioir 
OP Snip— Seamen as Witnesses. 
[1. When" the ship is captured and carried 
into a foreign port, the seamen are bound by 
their contract to remain with her until she is 
condemned in a tribunal of first resort. By 
such condemnation, however, the voyage is' 
broken up, which subjects them to loss of wa- 
ges, unless restoration ultimately takes place. 
They are not bound to remain after such con- 
demnation, but they may do so at the master's 
request, awaiting the issue of an appeal; but 
this must be considered as under a new con- 
tract, and, if no terms are mentioned, it will 
be considered that they are the same as in the 
old contract,] 

[2. Where a "vessel bound from Philadelphia 
to a Danish port was captured by a French 
privateer, carried into a French port, and there 
condemned by the court of first instance, and 
afterwards, upon appeal, was ordered to he re- 
stored, and the proceeds of cargo sold were 
paid into the hanas of the supercargo, except 
one-fifth thereof, which was retained as a 
pledge that the proceeds of certain colonial 
produce should be exported in the productions 
of France, Jteld, that this was in legal efiEect a 
restoration such as would enable the seamen 
to maintain a libel for wages up to the time 
of the condemnation of the vessel and cargo in 
the court of first instance, although the agent 
of the owners, for reasons connected with a 
contemplated suit against the captors, had not 
yet in fact resumed possession of the ship.] 

[3. Seamen joining in a common libel for wa- 
ges have not a common interest in such sense 
as to render liem entirely incompetent to tes- 
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tify in behalf of each other, but in such cases 
the court is inclined to adopt the rule of the 
-civil law, which requires at least two wit- 
nesses,] 

^'To the Honorable Richard Peters, Judge 
of the District Court of the United States 
in and for the Pennsylvania District, 

"The libel of William Powell, Charles 
Flexon, John Harris, and George Middleton, 
late seamen of the ship Betsey, of Phila- 
<ielphia (Guier & Diehl and others, owners, 
^nd John Risbrough, master), respectfully 
sets forth: That your libellants shipped at 
the port of Philadelphia on the twenty-ninth 
day of August, one thousand eight hundred 
and ten, on board the said ship Betsey, 
to perform a voyage from the said port 
to Keihl, in Denmark, for which said port 
the said ship sailed from the said port of 
Philadelphia on the thirteenth day of August. 
Your libellants being on board the said 
ship, the said ship, proceeding on the said 
voyage, was captured by a French privateer, 
iind carried into Dieppe, in France, where 
she arrived on the nineteenth day of Octo- 
ber in the year aforesaid. From the time of 
the arrival of the said ship as aforesaid 
until the fifteenth of May, one thousand 
•eight hundred and twelve, your libellants 
remained, by order of the captain, at Diep- 
pe, with the said ship, and during which 
time no condemnation of the said ship took 
place; and on the said fifteenth day of 
May in the said year your libellants were 
ordered to leave the said ship, no provision 
for their support being made or provided; 
and, with the consent of the said captain, 
they left the said ship, and embarked for 
the United States. Your libellants respect- 
fully say that there is due to them, from 
the said owners and master of the said ship, 
a considerable amount of wages, the same 
to be allowed to them accordingly to the 
rate per month at which they severally 
shipped, up to the said fifteenth of May 
in the year one thousand eight hundred and 
twelve, a particular account of which said 
wages will be found in a certain schedule 
hereunto annexed, and which they pray 
may be taken as a part of this their libel; 
and your libellants further respectfully rep- 
resent that tfiey have been informed and 
verily believe that since their return as 
aforesaid to the United States the said ship 
Betsey and her cargo, or the proceeds there- 
of, have been restored to and have come 
into the possession of her said owners or 
their agents, or that a decree for the restor- 
ation has been made by the government 
of France. Your libellants therefore pray 
that the said master and owners of the said 
ship Betsey may be required to inform this 
honorable court, on their respective oaths 
or affirmations, whether the said ship Bet' 
sey has been at any time, and when, con- 
demned as forfeited, and they have thus 
been deprived of the same; and also wheth- 
er the said ship Betsey and her cargo have 



been restored, or ordered to be restored, 
to the said owners, and when the said 
order for her restoration was made, and 
if the same have come into the possession 
of the said owners or their agents, and 
whether they are in possession of any and 
what information relative thereto. 

"And your libellants further pray, that 
this honorable court will order such further 
proceedings in this case as may seem just 
and proper, and that by a decree of this 
court there may be adjudged to them their 
respective wages, according to the accounts 
stated and set forth in the schedule afore- 
said. And they will, etc. 

"(Signed) Peters and Delany, 

"Attorneys for I/ibellants." 

"To the Honorable Richard Peters, Judge 
of the District Court of the United States 
for the District of Pennsylvania. 

"The answer of William Guier and Thom- 
as Diehl, of the city of Philadelphia, mer- 
chants, to the libel of William Powell, 
Charles Flexon, John Harris, and George 
Middleton, respectfully sheweth: That your 
respondents, saving to themselves all and 
all manner of benefit or advantage to be 
had from the manifold errors, uncertainties, « 
and imperfections in the libellants* said libel 
contained, for answer thereto, or to so much 
thereof as is material and necessary for them 
to answerunto, they answerand say: Thattrue 
it is, the libellants shipped as seamen on board 
the ship Betsey, at the time and in the man- 
ner, and sailed upon the voyage, set forth 
in the said libel. That, at the time of said 
shipment and commencement of said voyage, 
the said ship was owned by the respondent 
and Jacob Sperry, F. W. Sperry, and Elisha 
Kane. That true it is, that the said ship, 
while proceeding on her voyage, was cap- 
t;ured by a French privateer, and carried 
into Dieppe, in France, where she arrived 
as is stated in the said libel. That the re- 
spondents do not admit to be true, as stated 
tn the libel of the libellants, but do deny, 
that the said libellants remained by order 
of the captain at Dieppe, with the said "^iiip, 
from the time of her arrival to the fif- 
teenth day of May, one thousand eight hun- 
dred and twelve; that during that time no 
condemnation of said ship took place; and 
that on the fifteenth day of May in the said 
year the libellants were ordered to leave 
the said ship, no provision for their support 
having been made or provided, and, with 
the consent of the said captain, left the 
said ship, and embarked for the United 
States. But of these allegations the re- 
spondents pray that the libellants may be 
directed by your honor to make full and 
clear proof. And, fuxther answering, the 
respondents answer and say that as they 
have been repeatedly informed, and fully 
believe, the said ship Betsey and her cargo 
have been condemned as forfeited and the 
owners deprived of the same; that said 
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condemnation was approved by the French 
emperor on the 9th day of January, A. D. 
1812; and the respondents do aver that the 
Gaid condemnation was made known to the 
libellants, as they are informed and believe, 
on or before the twenty-fourth day of Jan- 
uary, one thousand eight hundred and 
twelve- And, further answering, the re- 
spondents answer and say that all the in- 
formation they have received and all the 
knowledge they possess on the subject of 
a restoration of the said ship and cargo, 
and of the proceedings to obtain the same, 
has been derived from letters received by 
them from John Biehl, the supercargo of 
said ship, of which letters true copies are 
hereunto annexed, and which they pray may 
be taken, as a part of this, their answer. 
And your respondents do aver and say that 
the libellants are not entitled to have and 
receive the wages demanded by their said 
libel, because they say that by the cap- 
ture aforesaid the said wages are lost to 
the libellants, or, if not wholly lost, that 
the right of the libellants to have and de- 
mand the said wages, or any part thereof. 
Is, according to the due course of admiralty 
law and the practice of this honorable court, 
by reason of the said capture, suspended 
until the said ship, or the freight or earn- 
ings of the said ship, is fully and effect- 
ually restored to the owners thereof; and 
that upon such restoration, whenever this 
honorable court shall adjudge or decree 
that due proof thereof has been made, the 
said libellants would be entitled to their 
wages only to the time of the condemna- 
tion of said ship and their receiving notice 
thereof. And therefore the respondents pray 
that this honorable court will proceed no 
further with respect to the residue of said 
libel, praying that the court will adjudge 
the said libellants, the wages demanded; 
and that the libel of the libellants may be 
dismissed with costs, etc. 
"(Signed) Thomas Diehl, 

"For Self and William Guier. 
"Chauncey Proctor, 
"For Respondents. 

"Thomas Diehl, one of the respondents, be- 
ing duly sworn, saith that the facts set forth 
In the foregoing answer, are, to the best of 
his linowledge and belief, true. 

"(Signed) Thomas Diehl. 

"Sworn to In open covirt November 26th, 
1S13. 

"(Signed) D. Caldwell, 

"Clerk of the Disti-ict Court" 

"Paris, 30th January, 1812. 
"Messrs. Guier and Diehl— Gentlemen: 
Since mhie of yesterday, I have obtained 
from the council of prizes the enclosed cer- 
tificate, by which you will perceive the vil- 
lainous and absurd plea made use of in the 
condemnation of the Betsy and cargo. I 
have not, nor do I believe that I shall be 
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able to obtain, a copy of the condemnation. 
I shall, however, do everything in my power 
to procure it, but, if I should not succeed, 
hope the enclosed certificate will be proof 
siifficient to enable you to recover from the- 
nnderwriters. No news with regard to the 
subject of my letter of yesterday. Inclosed 
you have a copy of a letter from the direc- 
tor of the customs at Abbeville, to the re- 
ceiver principal at Dieppe. 
"Yours, &c., &c., &c. 
"(Signed) ^ohn Diehl. 

"Custom House Imperial. 
"Abbeville, 12th February, 1812. 
"Sale of the Betsy. 
"The Director of the Customs to M. M_ 

Lagrine, Principal Receiver at Dieppe. 
(Copy.) 

"Sir: The emperor has ordered that the- 
proceeds of the sale of The Betsy, con- 
demned by a decision of the 9th of January,, 
shall not be paid to the captors, but shall be- 
provisionally placed in the case of ammor- 
tisement The minister of marine who gave 
orders for the execution of the condemnation 
has been advised of the new intention of 
his majesty, and has, In conformity there- 
to, transmitted his instructions to M. the- 
commissary of marine. They will not, how- 
ever, charge anything in regard to the nan- 
keens, except that the director general has 
observed to me, by his letter of the 10th- 
inst, that he has ordered them to be de- 
tained in the public stores until a definite- 
decision, and that they cannot be given to 
the captors, even if they should offer to re- 
export them. 

"(Signed) Boucher." 

"Paris, April 16th, 1813. 
"Dr. Brother: In my last to you, on the- 
25th of March, ultimo, I forwarded you a 
copy of a letter from the Duke of Bassano 
to M. Florrest, and it is with hifinite pleas- 
ure I am permitted to inform you that I re- 
ceived yesterday the pleasing information 
of the restitution of the Betsey and cargo, br 
a decree of his majesty, on the 13th inst 
I am not informed yet whether there are- 
any or what are the conditions of this resti- 
tution, but shall probably be able to write- 
you more fully in a few days; in the mean 
time, please have the goodness to inform, 
those mterested, of this desirable event I 
shall be extremely at a loss to determine in 
what manner to remit the funds of G. and 
D., as well as my own, as the risk of ship- 
ping at this season of the year Is very great,, 
and probably insurance could not be effect- 
ed. To remit at this moment to England, 
would afCord but little profit and probably 
not enough to cover the loss in drawing- 
from the United States, as bills cannot be 
had here for less than twenty francs, for the- 
pound sterling. In your last letter, you 
speak of remittance to Amsterdam, but as- 
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no profit can be made in placing the funds 
there, and as I am informed the exchange 
in America, in favor of the drawer, is very 
ti'ifling, I cannot conceive that measure 
would be practicable. It is veiy possible 
that I shall meet with considerable delay 
before I shall be able to receive the funds. 
You will probably have it in your power to 
give me particular instructions on that head, 
before I shall have it in my power to make 
the remittance. TVhen you write I would 
advise you, by all means, to give your let- 
ters to some person who will put them in 
the post office, as our captains, in general, 
deliver them to the police, and not one in 
fifty ever comes to hand. In my letter to 
you, on the 20th October, 1812, I requested 
you to give me instructions relative to the 
manner you wished the ship employed in 
case of restitution. Am still, however, with- 
out any reply on the subject, but, as the 
Rattlesnake has arrived within a few days 
from Philadelphia, I hope I shall receive 
full instructions on that head, as also some 
information relative to the license. 
"Yours, &c., &e. 
"(Signed) Jobn Diehl." 

"Paris, 23d April, 1813. 
"Messrs. Guier and Diehl— Gentlemen: I 
had the pleasure to address your Mr. J. 
Diem on the IGth inst advising him of 
the restitution of the Betsey and cargo, at 
which time had it not in my power to make 
known to him the condition of the said res- 
titution, since which am informed that I 
shall be obliged to export the proceeds of 
the colonial produce in the productions of 
France, but in what articles am not yet in- 
structed. The expences on this affair will 
be enormous, and the best invoices will not, 
most probably, produce more than 10 pr! 
cent profit, but when we consider the situa- 
tion in which it was twice placed, first by a 
decision of the council of prizes, and second- 
ly by a decree of his majesty which con- 
fiscated the whole to the benefit of the cap- 
tors, the owners ought to think themselves 
very fortunate to receive the principal with- 
out profit or interest. I am extremely at a 
loss what to do with the ship, as the situa- 
tion of the port of Dieppe renders it very diffi- 
cult to escape the British ci-uisers, which 
are continually cruising in the channel, and 
unless I can succeed in getting her to some 
other port (in ballast), from which there 
will be less risk, I shall be extremely loth 
to ship the whole by her, especially in her 
present situation, and have some idea of 
taking off her upper deck, and rigging her 
into a brig, which will improve her sailing 
greatly, and render her chance of escaping 
much more probable. As I have reason to 
believe you are still interested in the ship, 
and as it is probable I shall be detained sis 
months yet, expect your instructions, rela- 
tive thereto: be particular to give your let- 
ters to some person who will put them in 
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the post office, or they will most probably 
never come to hand. I have had proposal's 
to fit the ship out as a privateer, which 
might probably be done by giving one-half 
against the equipment Your ideas on that 
subject. Relative to the segars, of your T. 
D., shall be obliged to sell them to the gov- 
ernment, and am fearful the price will not 
be very advantageous, as they are not fond 
of paying dear for anything they buy. Not- 
withstanding the numerous arrivals from 
the United States, I am without a line from 
any of the owners for several months. 
"Yours, &c., 
"(Signed) John Diehl." 

"Inform Mr. Ralston and Nathans, that I 
shall be obliged to re-export their nankeens, 
as the government wiU not allow them to 
be sold in France, and that I shall do the 
best in my power for their interest" 

"Paris, 23d June, 1813. 
"Mr. Thomas Diehl— Dr. Brother: Since 
my last to you on the 16th April, which I 
forwarded by several different occasions I 
have received from the treasurer of the cus- 
tom house here, four hundred and ninetj' 
thousand francs, less one fifth, which is held 
as a guarantee for the exportation, conform- 
ably to the decree of restitution, the differ- 
ence between which sum and the amount 
of sales (saysixty-eightthousand francs) has 
been paid, without my knowledge or appro- 
bation, by the director of the marine at 
Dieppe, who was charged with the execu- 
tion of the sale, for sundry expences, the 
legality of which, am about disputing, as I 
cannot conceive that such a sum can bo 
composed entirely of just charges. It is 
also my intention to prosecute the captors 
for the loss sustained on the 183 boxes of 
sugars, damaged by their neglect, and it is 
the opinion of my attorney that I shall re- 
cover, as the decree of restitution orders 
that the cargo should be restored to me 
without depriving me of the right of prose- 
cuting the captors for property destroy- 
ed. The segars belonging to you and Mr. 
Kintzing are not sold, nor have I it in my 
power to inform you what I shall be able to 
obtain for them, as I am not permitted to sell 
them but to the government, who have not 
yet said what price they will allow me. 
With regard to the nankeens, I lately ap- 
plied to the minister of commerce for per- 
mission to transport them into Switzerland 
by land, where I could have obtained six or 
seven francs, but unfortunately it was re- 
fused me, and I am informed by the said 
minister that they must be exported from 
the port of Dieppe by sea. What I shall 
do with them I do not know. In my letter 
to G. and D. on the 23d April, ult (forward- 
ed by six different occasions), I have re- 
quested instructions relative to the ship. 
As to dispatch her in her present situation, 
she would stand but little chance to arrive 
in the United States, and to rig her into a 
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brig would cost so much that I do not like 
to undertake it without the particular in- 
structions of the owners, hut which, in my 
opinion, would be the best method that 
could be adopted, as the expence would not 
be more here than in the United States, 
and would render her, in case of the con- 
tinuation of the war with England, a very 
valuable vessel. It would be impi-udent to 
make any shipment at this season of the 
year, and shall defer doing anything to the 
ship for two months, in hopes of receiving 
the particular orders of proprietors. I shall 
not commence my shipments until about the 
commencement of November, and for the 
government of those concerned, shall give the 
earliest information possible of my opera- 
tions, on their account. Inclosed I send you 
the first of Mr. Archibald WoodrufE's draft, 
dated 22d inst on M. Lodowick Sharpes, for 
four hundred dollars, which you will please 
to collect, and pay to LIrs.- Diehl, or place it 
to the credit of my account with G. and D. 
or yourself, as circumstances may require. 
"Yours, &c., 
"(Signed) John Diehl." 

"P. S. Make every necessaiy communica- 
tion to those interested in this affair." 

"Paris, 19th August, 1813. 
"Mr. Thomas Diehl— Dr. Brother: Since my 
last to you on the 23d June, ult, I am sorry 
to be obliged to say that I have made but little 
progress toward the conclusion of my affairs 
here. I have not as yet taken possession of the 
ship or segars and nankeens, as in order to 
hold the captors responsible, if possible, for 
the damage which the ship and cargo has sus- 
tained by their fault, it is necessary that sur- 
veyors should be appointed by the court (be- 
fore I take possession). Conti*ary to all rea- 
son and common sense, the tribunal at Dieppe, 
has refused to allow me a survey; this is, 
however, not extraordinary, as it is not so 
easy matter to obtain a judgment against 
privateersmen, when it is from privateersmen 
you are obliged to solicit that judgment I 
have appealed to the court of Rowan, where 
I shall hear my fate in six or eight days. I 
shall regret much to be obliged to abandon 
this claim, inasmuch as I perceive more and 
more every day tliat the voyage will end 
In a loss to those interested. Relative to the 
settlement made by the commissary of marine 
at Dieppe, in which he has, as I have already 
advised, passed expences to the amount of 
sixty-eight thousand francs, I do not think it 
possible, but that I shall be able to obtain a 
deduction of at least thirty thousand francs, at 
all events, if I do not succeeed, it shall not 
be for want of attention or exertion. By a 
letter from the minister of commerce, some 
days since, I am informed that the exporta- 
tions for the proceeds of the ship Betsey and 
cargo must consist of one-third in silks, and 
the other two-thirds of articles at my choice, 
which I shall endeavor to accomplish by the 
first of November, if possiole, and it is my 
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intention to make my exportations from Bor- 
deaux or Nantz. If I can find suitable ves- 
sels,— that is to say, fast sailing schooners,— 
that will take freight, and of which I shall 
give the earliest information possible. It is 
with pleasure I have learnt, sometime since, 
the arrival in the United States of the Bel- 
lona, as she was the bearer of my first letter 
to you, after the restitution of Betsey and 
cargo, and have been for some time expect- 
ing particular instructions relative to the ship. 
Permit me to observe that it appears to me 
very extraordinary that I have not received ^ 
a line from you since the 2Sth November, 
1812; as I had written you several letters, 
the answers to which are, to me, of the great- 
est importance. In order to avoid any dif- 
ficulty with Mr. George Smith, or his cred- 
itors, it would perhaps be well to cancel the 
policy which he underwrote on my commis- 
sions, even if you should be obliged to lose 
the premium. Yours, &c 

"(Signed) • John Diehl. 

"P. S. Please to make every necessary com- 
munication to those interested, as have not 
written to the different concerns, nor shall I 
until it is necessary to advise them relative 
to insurance, as I have it not in my power 
to forward their respective accounts. 

"(Signed) J. D." 

"To the Honorable Richard Peters, Judge of 
the District Court of the United States in 
and for the Pennsylvania District: 
"The replication of William Powell, Charles 
Flexon, John Harris, and George Middleton 
to the answer of "William Guier and Thomas 
Diehl, filed in this court to the matters stated 
and set forth in the libel of your replicants, 
respectfully sets forth: That your replicants, 
■William Powell, John Harris, Charles Plexon, 
and George Middleton, savmg to themselves 
all benefits and advantages arising, or whiel\ 
may arise, to them from the contradictions 
and imperfections in the said answer so man- 
ifest, do say that although it may be truly al- 
leged and set forth in the said answer that 
the said ship Betsey and cargo were con- 
demned by the order of the tribunal of prizes 
in France, yet the said ship, and almost the 
whole of the cargo, has since, by the order of 
the emperor of France, been directed to be 
restored, and the agents of the owners have, 
in consequence of such order, actually re- 
ceived a greater portion of the said cargo, or 
the proceeds thereof, and may at any time re- 
ceive the residue thereof, as well as the said 
ship. Your replicants, in support of this al- 
legation, beg leave respectfully to refer to 
The answer of the said Guier and Diehl, and 
the papers thereto annexed. And the said 
"WiUiam Powell and others, in further reply 
to the matter set forth in the said answer, do 
aver and say that it is truly alleged in the 
said libel filed by them in this honorable 
court that they remained in Dieppe, in France, 
waiting the restoration of the said ship, by 
order of the. captain thereof; and they do fur- 
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ther say that after the capture of the said 
ship, and her arrival in Dieppe, under the 
chai'ge of her captors, and before your rep- 
licants left the said ship, as stated in their 
libel, they severally and together made fre- 
quent application to the master of the said 
ship for his permission to return to the Unit- 
ed States, -which applications were always 
without success, and this as well as all the 
matters stated and set forth in the said libel, 
as well as in this replication, they are ready 
to malie out to the satisfaction of your honor 
hy proof. 

"lour replicants do therefore pray, that in- 
asmuch as it is shown and fully praved, by 
the answer of the said Guier and Diehl, that 
the said ship Betsey and her cargo, have been 
restored, and are either in the possession of 
the agents of the said respondents, the said 
Guier and Diehl, or may be taken into their 
possession at any time, that your honor will 
decree the payment of so much of the wages 
of your replicants as are due to them up to 
the period, when notice of the condemnation 
of the said ship was given to your replicants, 
as set forth in the said answer of the said 
Guier and Diehl, viz.: The twenty-fourth day 
of .Tanuary, one thousand eight hundred and 
twelve; and, as to the residue of their wages, 
they pray that on your replicants making the 
proof aforesaid the payment of the same may 
be decreed to them, 

"And they will, &c. 

"(Signed) R. Peters & "W. Delany, 

"Proctors." 

PETERS, District Judge. The ship sailed 
from Philadelphia, after the libellants had 
shipped as mariners, on the 30th of August, 
1810, bound for Kiehl, in Denmark; she was 
captured by a French privateer, and can-ied 
to Dieppe, in France, where she arrived on 
the 19th October, ensuing. The libel states 
that they remained on board, by order of the 
captain, at Dieppe, until the 15th of May, 
1812, during which time no condemnation 
took place; on the said 15th of May, they 
were ordered to leave the ship, no provision 
for their support having been made, and, 
with the consent of the captain, embarked 
for the United States. They demand wages 
up to the time of their leaving the ship. 

They allege that this ship and cargo, or 
their proceeds, were restored and came into 
possession of the owners, or their agent, and 
pray that the master and owners, may be 
required on oath, to inform the court: IsL 
Whether the ship had been, and when, con- 
demned? 2nd. Whether the ship and cargo 
had been restored? And when the order 
for the restoration was made? The re- 
spondents agree in the facts of shipment, 
capture, and carrying into Dieppe; but they 
deny that the libellants remained in and 
with the ship until the time stated, to wit, 
the 15th of May, 1812, and pray that they 
may be directed to make full proof of this 
allegation. They allege that the ship and 
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cargo were condemned as forfeited, and the- 
owners deprived thereof. This condemna- 
tion they allege was made known to the libel- 
lants) as they are informed and believe, on 
or before the 24:th day of January, 1812. 
They annex true copies of letters from th^ 
supercargo, John Diehl, containing all the 
information they possess. They further al- 
lege that the wages were lost by condemna- 
tion, or at least their right of recovery sus- 
pended until complete restoration, and evea 
then the libellants are only entitled to re- 
ceive wages to the time of condemnation. 
The libellants reply that although it may be- 
true that the ship and cargo had been con- 
demned by order of the tribunal of prizes in 
France, yet the ship, and almost the whole- 
of the cargo, has since, by order of the em- 
peror, been restored, and the agents of the 
owners have actually received the greater 
portion of the cargo, or its proceeds, and 
may at any time receive the residue thereof,. 
as well as the ship. For proof whereof,^ 
they refer to the answer of the respondents 
and the papei-s annexed thereto. They per- 
sist in their allegation that they remained at 
Dieppe, by order of the captain, waiting the 
restoration of the ship, and that they made 
repeated applications to the master for 
leave to return home, without success. They 
finally pray that wages be paid up to the 
period when it appears by the respondents' 
own showing that notice of the condemna- 
tion was given, to wit, the 24th of January, 
and that they may be permitted to make- 
proof as to the residue, and on such proof 
being made the same may be decreed, &e. 

By the letters from the supercargo, Diehl, 
it plainly appears that, after many delays- 
and difficulties, the ship and cargo, or its 
proceeds, were directed to be restored, ' and 
that a sum equal to about four-fifths of the 
proceeds of the 'cargo has actually been paid 
into the hands of the supercargo. The resi- 
due is retained as a pledge that the pro- 
ceeds of the colonial produce shall be ex- 
ported in the productions of France. The 
ship, it also appeai-s, might at any time be 
taken possession of by the supercargo. But 
he did not choose to tsike such possession un- 
til certain arrangements (in which he found 
difficulties) were made to enable him to sue 
the captors for damages, so that there Is no 
doubt in my mind that, so far as relates to 
the mariners, who are not concerned in the 
effect of any ultimate measures the owners 
or their agents may choose for their own 
objects to adopt, the restoration of the- 
ship and cargo, or the proceeds of the latter, 
are to be considered as complete, to all legal 
intents. I therefore have no hesitation in 
decreeing, that the wages, up to the 24th 
of January, 1812, be paid with costs. The 
additional claim for wages to the 15th of , 
May, 1812, must remain for further proof. 
The seamen were bound to remain with the 
vessel until the first decree for condemna- 
tion, under their old contract, and there is na 
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^oubt of their having so remained. But I 
have always considered the first contract at 
an end, "when the vessel is condemned in 
the tribunal of the first resort, because the 
voyage is then broken up by a misfortune, 
which subjects the seamen to loss of wages; 
if restoration does not ultimately take place. 
The seamen are not bound to remain longer 
than the time of notice of the first decree, 
at the risk of further loss. But they may re- 
main at the master's request, waiting for the 
Issue of an appeal. This is under a new con- 
tract entered into by both parties, and if the 
request to remain be general, that is, without 
prescribing new terms, it must be understood, 
that their abidance Is under the terms of the 
old contract I need, not, therefore, consume 
any time in showing that proof of this new 
engagement must be as full as that for the 
establishment of the first contract. In this 
new contract^ as well as in the old one, 
every man's agreement is distinct; though 
all are named in the same instrument. 

I do not know that the admiralty law Is 
different in the principles of evidence from 
the common law, which has borrowed, with- 
out acknowledging its obligations, many of 
its best principles from the civil codes of 
ancient nations. When I endeavored to es- 
tablish some rules on the subject of admit- 
ting seamen to be witnesses for each other, 
I had no particular view to the creation of a 
difference betn'een the admiralty and com- 
mon-law principles in this regard; yet the 
civil law requires two witnesses in cases 
where the common law is satisfied with one. 
The practice of civil law courts is indubita- 
bly most congenial with admiralty and mari- 
time proceedings. On this account I shall 
think myself warranted, in cases wherein I 
think it necessary for the objects of justice 
to adopt the civil law rule, though I have not 
generally attended to it In the Admiralty 
Decisions,— page 211, vol. 1 [Thompson v. 
Philadelphia, Case No. 13,973],— the general 
principles I laid down on this subject will 
appear. But I do not perceive in them any- 
thing bearing particularly on this case. A 
seaman is produced (not one joining in the 
libel) to prove the new or supplemental en- 
gagement by the captain of the Betsey with 
the marines. Inducing their stay at Dieppe, 
after the condemnation. It is not proved, on 
the contrary, it is denied, that this mariner 
was coUusively omitted in the libel, for the 
purpose of giving evidence, or under an ex- 
pectation of being seirved by those mention- 
ed in the libel, when he shall sue for his 
wages. This could not be permitted; nor 
have I ever allowed mariners, joined together 
in a libel, to be witnessses for each other. 
At common law, persons joined in a suit 
such as trespass, &c., for the purpose of ex- 
cluding them as witnesses, have neverthe- 
less been admitted. But seamen voluntarily 
connect themselves in a libel, and do not 
stand on the like ground. But where many 
enter Into a contract not joint but several, 
19FED.CAS.— 77 



as all ship's articles are, I see not that one 
mariner may not be a witness, to prove the 
contract of his shipmate, when unconnected 
in a suit brought for the recovery of wages, 
according to the strict principles of law. I do 
not recollect the point having before this time 
been made. In common law courts, suits are 
always separate, on" the claims of the mar- 
inei-s, who have not the privilege there of 
joining in the same suit, which they enjoy in 
maritime courts. The judges of common law 
courts do not feel the embarrassments of 
one who must decide both on competency 
and credit On the latter, the jury have the 
exclusive decision. I have therefore re- 
luctantly admitted one mariner in any case to 
prove the contract of another, though I believe 
it has been done. In 3 Johns, p. 513 it is truly 
said by Chief Justice Kent that "where sea- 
men having a common Interest in the point 
in contest are admitted as competent wit- 
nesses, the fact would, no doubt, work strong- 
ly against the credit of their testimony." Of 
this opinion I have always been. Having 
to decide on their credit, I have avoided, 
rather than pointedly refused, admitting their 
testimony, to save myself the pain, of dis- 
regarding their allegations on oath, in cases 
(and they are too common) in which I deem 
them careless, or worse. I know not how to 
relieve myself where points of this sort are 
pressed on me (and counsel by so doing may 
seiTe a turn which may reverberate on them- 
selves in some future cases) but by establish- 
ing a rule that the civil law practice, of two 
witnesses, shall in the ease in question, and 
others similar, be adopted; and I request 
that this may be considered as the practice 
here. I do not deem the interest of the sea- 
men in the present case so connected as that 
some may not have separate circumstances 
attending their claims. Part of the original 
crew may be retained, and others discharged. 
Whatever the predominant interests may be, 
it is neither greater nor less, in this supple- 
mental or protracted contract than that 
which prevailed in the original agreement, 
or shipping articles; and I think that, as it re- 
gards their contracts, their interests may be 
more correctiy stj'led similar than common. 
I admit the seamen as competent, but I shall 
expect further testimony. For the satisfac- 
tion of my mind on the point of credit uo 
specific rule can be established In any ease. 

I have considered the certificates of Captain 
Risbrough, exhibited in this case, which 
strongly imply that the seamen were retained 
by his consent, and. at his request It is 
scarcely probable that they would have re- 
mained if he had discharged them and as- 
sisted in. the means of their return, as he 
did when the minister of the United States 
would no longer permit them to be support- 
ed at public expense. But there is no direct 
proof of this part of the case. 

Charles Flexon is certified by Captain Kis- 
brough to "have waited the decision of the 
said ship, until the 6th of May, 1812, when 
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he was ordered by Joel Barlow, American 
minister in Paris, to embark for tlie United 
States, as he could not be supported at the 
expense of the American government any 
longer._ Dated at Dieppe, May loth, 1812." 
John Harris has a similar certificate. George 
Middleton has also a lilie certificate. I see 
no such paper relating to William Powell. 
If the seamen were detained by the consent 
of the captain, they should have been sup- 
ported at the expense of the ship; but it ap- 
pears as soon as their support by the govern- 
ment of the United States or its agents was 
withdrawn, the sailors were ordered to re- 
turn. This creates an ambiguity in the cer- 
tificates, and requires explanation, which 
either party may give. 
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POWELL et ux. v. MONSON & BRIMFIELD 
MANUF'G GO. 

[3 Mason, 347.] i 

Circuit Court, D. Massachusetts. May Term, 
1824. 

Dtwnn — How ESTiNGiiisnED ij: Massachusetts — 

Ri:i-KASE — Trust Estate — Improvements 

— IxcKEASE IN Value. 

1. A bill in equity lies for dower. A deed of 
land executed by husband and wife, but contain- 
ing no words of grant by the wife, does not con- 
vey her estate in the land, nor her dower. 

[Cited in Bruce v. Wood, 1 Mete. (Mass.) 543; 
Chauvin v. Wagner, 18 Mo. 534; Flagg v. 
Bean, 25 N. H. 63. Cited in brief in Grant 
V. Parham, 15 Vt. 652. Cited in MePar- 
land V. Fediger, 7 Ohio, 195; Smith v. Han- 
dy, 16 Ohio, 233. Cited in brief in Yocum 
V. Lovell, 111 III. 213.] 

2. A release of dower, executed by the wife 
aioiHS lonp after the conveyance of the land by 
her husband, and for a new consideration, is 
not, in Massachusetts, an extinguishment of the 
dower. 

[Cited in Lane v. Doliclc, Case No. 8,049.] 
[Disapproved in Albany Fire Ins. Co. v. Bay, 
4 N. Y. 17. Cited in Dickinson v. McLane, 
57 N. H. 32; Page v. Page, 6 Cush. 198; 
TeafE v. Hewitt, 1 Ohio St. 543.] 

3- Semble, that an implied or express assent of 
the husband to the release, without joining in 
the deed, is not sufficient to give the release 
effect. 

4. The parties to a deed are estopped to deny 
the consideration stated in it. But, it seems, 
anotlU'i- auxiliary consideration may be proved, 

[Cited in Goward v. Waters, 98 Mass. 599; 
Livermore v. Aldrich, 5 Cush. 435.] 

5. If a joint purchase be made in the name of 
one of the co-purchasers, parol evidence is ad- 
missible to prove the fact, and he will be held a 
trustee of a moiety for the other. Such a case 
is not within the statute of frauds, and is a re- 
sulting trust. 

[Cited in Hoxie v. Carr, Case No. 6,802.] 
[Cited in Bean v. Bean. 33 N. H. 284; Brooks 
V, Fowie, 14 N. H. 259; Depeyster v. Gould, 
■J X. .T. Eq. 480; Farrington v. Barr, 36 N. 
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H. 88; Go-p-e v. Lawrence, 26 N. H. 492; 
Hall V. Young, 37 N. H. 148; Hay ward v. 
Cain, 110 Mass. 277; Hill v. Melntire, 39 
N, H, 417; Page v. Page, 8 N. H. 195; 
Pembroke v. Allenstown. 21 N. H. 110; Teb- 
bets V. Tiltou, 31 N. H. 283.] 

6. Dower is not allowable of an estate, of 
which the husband is trustee only, 

[Cited in Prescott v. Walker, 16 N. H. 343.] 

7. Where there have been improvements made 
upon an estate by the purchaser, dower is to be 
of the estate according to the value, which it 
would have had at the time of the assignment, 
if no such improvements had been made. 

[Cited in Johnston v. Vandyke, Case No. 7,- 

426; Thornburn v. Doscher, 32 Fed. 813.] 
[Cited in brief in Hayden v. Weser, 1 D. C. 

459. Cited in Smith v. Addleman, 5 Blackf. 

408. Cited in note in Wilson v, Oatman, 

2 Blackf. 226.] 

8. Dower is to be according to an increase of 
value not arising from the improvements of the 

! purcliaser, but from the general growth of the 
countx'y, or other general causes. 
[Cited in Johnston v. Vandyke, Case No. 7,- 

426; Thornburn v. Doscher, 32 Fed. 813.] 
[Disapproved in AUen v. McCoy, S Ohio, 486; 

Cited in Baden v. McKenny, 18 D. C. 272; 

Dunseth v. Bank of U. S.. 6 Ohio, 79; Quick 

V. Brenner, 101 Ind. 237; Sturtevant v. 

Phelps, 16 Gray, 52, Cited in brief in Tod 

V. Baylor, 4 Leigh, 506.] 

[9. Cited in brief in Lyman v. Gedney, 114 111. 
j 393, to the point that possibility of dower in land 
j is not an incumbrance,] 

t [10. Disapproved in Fitts v. Hortt, 17 N. H. 

; 534, and Fletcher v. State Capital Bank, 37 N. 
H. 396, to the point that an inchoate right of 
dower is not an incumbrance, within the mean- 
ing of a covenant against incumbrances.] 

This was a bill in equity, brought by the 
plaintiffs, Ellick Powell and Elizabeth, his 
wife, praying for an assignment of her dow- 
er, in certain lands, now owned by the de- 
fendants, and which formerly belonged to 
one Koswell Merrick, the fonner husband of 
the said Elizabeth. The defendants resisted 
the claim, upon the ground, that the said 
Elizabeth had legally relinquished and con- 
veyed away her dower in the several parcels 
of lands described in the bill, by good and 
sufiicient instruments, and that the same are 
now held by the defendants, free from such 
incumbrance. 

George Blake, Dist, Atty., and Mr. Blair, 
for plaintiffs. 
Mr. Prescott, for defendants. 

STORY, Circuit Justice. This is a bill in 
equity, for an assignment of dower. I pass 
over, without observation, any defects in the 
bill and answers. Avhich might raise a ques- 
tion as to the sufliciency and accuracy of the 
proceedings, because I understand it to be 
the wish of all the parties to have the case 
finally adjudged upon the merits, as they 
have been stated and relied on at the argu- 
ment There are various parcels of land, of 
which dower is claimed, and it is conceded on 
all sides, that as to one parcel, designated as 
lot No. 7, which was conveyed in 1812 by 
Lavina Utley to Boswell Merrick (the former 
husband of Mrs. Powell,) to some extent, she 
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is entitled to dower. It is unnecessary to 
take any farther notice of this part of the 
<;ase at present, hecanse it is understood, that 
the parties can ascertain the portion subject- 
■ed to her claim, by an amicable arrangement. 

The principal points arising in the case de- 
pend upon local law, and ai-e involved in 
some obscurity. I would gladly follow the 
doctrine of the supreme court of the state, if 
any case had completely decided them. But, 
unfortunately for the cause, some of the 
points have never imdergone any direct ad- 
judication, and the court is left to grapple as 
it may with the difaculties presented by a 
new posture of facts, and with very imper- 
fect lights to direct it. 

The first question arises in respect to a 
parcel of land conveyed by Thomas Riddle to 
the husband of Mrs. Powell, in ISOS. Riddle 
was seized of the land in right of his wife, 
who was owner of the fee, and she has sign- 
ed and sealed the deed, but the husband alone 
is named as grantor in the deed, and there 
are no words in the body of the deed, con- 
taining a grant or release on her part. Under 
these circumstances, it is very clear, that 
nothing passed by the deed but the life estate 
•of Riddle; for, though by our local Jaw, a 
wife, by joining with her husband in the 
deed, may convey her estate, yet the deed 
must contain apt words to make her a gran- 
tor, othei*wise the deed conveys only the right 
of the husband. This point has been express- 
ly decided by the supreme court of the state 
(Fowler v. Shearer, 7 llass. 14; Lithgow v. 
Kavenagh, 9 Mass. 161; Catlin v. Ware, Id. 
218; Luflvin v. Curtis, 13 Mass. 223), and in 
my humble judgment, with entire correctness. 
We may then dismiss any farther considera- 
tion of this point 

The next question in the case turns upon 
the same principle. Mrs. Powell signed and 
sealed certain deeds executed by her late hus- 
l)and, conveying certain parcels of the de- 
manded premises in fee, but no words of re- 
linquishment of her dower, or any other in- 
terest, are found in the deeds. The case, 
therefore, is precisely that of Catlin v. Ware, 
1) Mass. 218, and Luflsin v. Curtis, 13 Mass. 
223, where the court held, that the deeds did 
not bar the wife of her dower, upon the plain 
reason that a deed cannot bind a party seal- 
ing it, unless it contains words expressive, of 
an intention to be bound. 

The most impox-tant question in the case 
remains to be considered; and in order to 
present it with aecmracy, it is necessary to 
state the leading facts. Mr. Merrick (the late 
husband of Mrs. Powell) being seized in fee 
of a number of parcels of land (embracing 
the principal closes now in controveisy), in 
common with two other persons, by deed, 
dated the 10th of January, 1816, conveyed the 
same for the asserted consideration of §50,000 
to the Union Cotton Manufacturing Company, 
since, as it is admitted, known by the cor- 
porate name of the Monson & Brimfield Man- 
ufacturing Company, with covenants of sei- 



sin, and against incumbrances, and of gen- 
eral warranty. To this deed Mrs. Powell is 
not a party. Subsequently, on the 2d of 
April, 1816, the Union Cotton Manufacturing 
Company, for the asserted consideration of 
§20,000, duly conveyed the same lands to one 
Henry Mellen in fee. On the 26th of August 
of the same year, Mellen, for the like consid- 
eration, duly conveyed the same land back to 
the company. On the same day Mrs. Powell, 
and Mrs. Pearce (the wife of one of the co- 
grantors with Merrick) signed, sealed, and 
executed on the back of the original deed ot 
the 10th of January, 1816, an instrument in 
the following words. "Monson, August 26th, 
1816. In consideration of two hundred dol- 
lars to us paid by the Union Cotton Manu- 
facturing Company, we, Elizabeth Merrick 
and Lucretia Pearce, relinquish and quit- 
claim all our right, title, and interest of dow- 
er, to the within described premises." Then 
follow their signatures and seals, with an at- 
testation of two witnesses. The execution of 
the instrument is proved by one of the attest- 
ing witnesses, who states, that Mr. Merrick, 
sometime before, requested him to take the 
deed to his wife, and obtain her release; that 
he did not pay any money to the releasors; 
that the instrument was read over to them, 
and they were requested to sign it, and it 
was stated to them to be necessary in order 
to complete the title; and that it was under- 
stood, when the deed itself was originally 
executed, that they should become parties to 
it. To this instrument, as a sufficient re- 
lease, several objections have been taken on 
behalf of the plaintiffs. First, it is said, that 
there is no grantee named in the deed, and 
therefore it cannot operate as a release. But 
the consideration is admitted in the deed to be 
paid by the company; and therefore, how- 
ever inartificially drawn, the deed must be 
construed as a release to the company. Next, 
it is said, that it is not proved, that the com- 
pany was then in possession of the land, be- 
cause they had parted with the title to Mellen, 
and though his deed was executed on the 
same day, non constat, that it was prior in 
point of execution, so as to revest the fee. 
But to this it is a sufficient answer, that the 
court, in order to give validity to the deed,' is 
bound to presume the prior execution of the 
conveyance of Mellen, as best agreeing with 
the acts of the parties; and, what is not un- 
important, the release being for a valuable 
consideration, which the releasors are estop- 
ped by their deed to deny, it might, if neces- 
sary, be made to operate as a bargain and 
sale, in order to effectuate the intention of the 
parties. See Shove v. Pincke, 5 Term R. 124; 
Coventry v. Coventry, 1 Strange, 596; Jack- 
son V E'ish, 10 Johns. 456; Marshall v. Fisk, 
6 Mass. 24, 32; Gibson v. Minet, 1 H. Bl. 614, 
015, per Eyre, 0. J. 

The great objection, and which presses 
heavily on the cause, is, that the deed itself 
is utterly void for want of the husband's be- 
ing joined in it At the common law the 
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deed of a married woman is ipso facto void, 
and she Is incapable of passing her estate, ex- 
cept by fine, or some other equivalent act of 
record. But in Massachusetts, from the ear- 
liest times, a different rule has preyailed. 
Fines, as conveyances, have never been in 
use in this state; and the docti-ine is estab- 
lished, that a married woman may convey 
her estate, and extinguish her dower, by join- 
ing her husband in the deed of conveyance. 
When this docti-ine was first adopted, it is 
not now possible to ascertain with entire cer- 
tainty; and by some of our ablest lawyers 
and judges, it has been resolved into New 
England common law. It is not improbable, 
that it took its rise from the colonial act of 
1644, which secured to the wife her dower, 
unless barred "by some act or consent of such 
wife, signified by writing under her hand, 
and acknowledged before some magistrate or 
others, authorized thereto." Colon. & Prov. 
Laws (Ed. 1814) p. 99, c. 37; Doe v. Salkeld, 
Willes, 673. After the charter of William 
and Maiy, the provincial act of 9 Wm. c. 7, 
—Colon. & Prov. Laws (Ed. 1814) p. 308, c 48 
(1697),— for registering of deeds and convey- 
ances, may be thought to have recognized the 
validity of this mode of releasing dower, by 
providing, "that nothing in this act shall be 
construed, deemed, or extended, to bar any 
widow of any vendor, or mortgagor, of lands 
or tenements from her dower, or right in or 
to such lands or tenements, who did legally 
Join with her husband in such sale or mort- 
gage, or otherwise lawfully bar or exclude 
herself from such her dower or right." This 
provision has been in terms incorporated into 
our statute of 17^. c. 37 (1 St Mass., Ed. 
1823, p. Ill), respecting conveyances of real 
estate, and constitutes a part of the existing 
law upon the subject. But as the clauses, 
with the exception of the words "vendor" and 
"sale," is a mere transcript of a proviso in 
the English statute of 4 & 5 Wm. & M. c. 16, 
§ 5, passed only five years before, to prevent 
frauds by clandestine mortgages, it is to be 
considered as referring, not so much to any 
local mode of barring the wife's estate, as to 
the extinguishment of her dower in any legal 
manner whatsoever. 

The construction put upon the last words of 
the clause, "or otherwise lawfully bar or ex- 
clude herself from such dower," has never 
been, that it let in any usage, or practice, 
not consonant with the principles of the com- 
mon law. On the contrary, it has, as far at 
least as decisions have gone, been always lim- 
ited to such bars of dower, as were recog- 
nized by the common law. Chief Justice Par- 
sons, (and no man was better acquainted with 
our local law,) in commenting on this very 
proviso in Fowler v. Shearer, 7 Mass. 14, 20, 
plainly understands the words in this sense. 
His language is, "when therefore the widow 
is not barred by a jointure, and does not join 
with her husband in the sale, she shall have 
her dower." The question, therefore, is nar- 
rowed down to the interpretation of the other 
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words of the clause, or what is a joining with 
her husband in the sale, within the sense of 
the statute. Now, we have the exposition of 
the same learned judge upon this part of the- 
statute in the same case. "The usual mode,"^ 
says he, "by which a wife is joined, is by in- 
troducing her in the close of the deed, as ex- 
pressly relinquishing all claim to dower In 
the premises sold, and by executing the deed 
with her husband." This is perfectly plain 
and unambiguous. But he adds, "and has 
been somethnes done by her separate deed,, 
subsequent to her husband's sale, in which 
the sale is recited as a consideration, on which 
she relinquishes her claim to dower." It is 
this sentence, which creates the whole diffi- 
culty in the argument at the bar. If it 
means, that it may be done by a separate 
deed of the wife, executed after the deed of 
her husband, but on the same day, or as a 
part of the same transaction, then there is no 
difficulty in reconciling it with the language 
of the statute, for the wife may be truly 
said to join in the sale, when she is a party 
to it, 'at the time when it is made, whether- 
she join in her husband's deed, or execute a 
separate deed. And the words of the learn- 
ed judge are not inconsistent with this con- 
struction. Altliough he speaks of a separate- 
deed of the wife, subsequent to the sale by 
her husband, this may well be limited to 
mean, that the husband's act of sale must 
have a legal priority to satisfy the words of 
the statute. And the words, "in which the 
sale is recited as a consideration," favour the 
notion, that the learned judge had in view 
such cases only, in which the sale was the 
moving consideration, and the act was part 
of the res gestae,— in the contemplation of all 
parties. But the argument at the bar as- 
sumes a much broader construction, and as- 
serts, that the words are intended to include- 
all cases of the subsequent execution of a. 
separate deed, at however distant a period, 
where the assent of the husband may be pre- 
sumed, and there is, in fact, no other consid- 
eration, but what passed originally to the hus- 
band. If this be so, then the departure from 
the language, and apparent intent of the stat- 
ute is very striking; and it ought to be justi- 
fied by some usage so extensive and so fully 
recognized, as to have become a part of the- 
law. Now the learned judge himself asserts 
no such fact; his language is, "it has been 
sometimes done," not that it Is commonly 
done, or has been received as a legitimate- 
mode of conveyance, by the general practice 
and sense of the profession. If mere iiTegu- 
larities, even to a great extent, could make or- 
ehange the law, the deeds of femes covert 
joining with their husbands in the execution 
of the deeds, but without any words of re- 
lease to bind them, would have been held as 
a bar; for the practice is shown to have been 
veiy extensive and ancient in the western- 
part of the state. And yet the court did not 
hesitate to overrale it, as founded in a cleai- 
mistake of law. But if we assume the broad- 



[19 Fed. Cas. page 1221] 

est construction of tlie language in Fowler v. 
Shearer, it does not come up to the present 
<^se. If it did, though I might hesitate as to 
its being a just interpretation of the words 
■of the statute, I should not scruple to follow 
it, until aa opportunity was given to the state 
■court itself to reconsider and examine the ex- 
tent of that dictum, in a case directly bring- 
ing it in judgment. But the present case falls 
far short of it. Here, the deed is executed 
^fter the lapse of seven months, and after 
two intermediate conveyances, upon a new 
•consideration, not in the original deed, and 
jiot reciting the original sale as the leading 
consideration. So that the court is called 
-upon, not only to desert the plain import of 
the statute, but to take a new course, which 
shall remove the limitations hitherto affixed 
to the departure. . 

First, it is argued, that it is sufficient to 
satisfy the statute, that there is an assent of 
the husband to the deed, and that assent may 
be implied, as well as expressed by his join- 
ing in the conveyance. Now, how does this 
•stand with the text of the statute? It is no- 
where said, that the wife shall be barred of 
^ower, if she releases with the consent of the 
husband; the words of the statute are, that 
■she shall not be barred if she "did not join 
with her husband" in the sale. It is his sale, 
therefore, in which she is to join, and not 
her subsequent deed, to which he is to as- 
sent, that constitutes the bar. 

Then, again, as to the assent of the husband. 
It is inferred, from the fact of a full consid- 
eration paid upon the sale, and the covenant 
against incumbrances, and especially against 
dower, and the covenant of general warranty 
In the deed. But it is too much to infer from 
these facts any intention or contract, to pro- 
^jure the wife to release her dower. Creditors 
often take deeds of this sort without any 
notion, that the dower is to be relinquished; 
4ind though cases may not be very frequent, 
in which upon a fair purchase, this possible 
incumbrance is not stipulated to be released, 
yet it is within the experience of all of us, 
that cases of this sort do arise, and the title 
Is thought worth the purchase. Nor am I pre- 
pared to admit the doctrine contended for 
at the bar, that a covenant against incum- 
brances is broken by the mere existence of a 
possible incumbrance; and that, therefore, 
every deed containing such a covenant im- 
ports a contract to procure its extinguish- 
ment. A possibility of dower is not, within 
the sense of the covenant, an incumbrance, 
for that means a settled, fixed incumbrance; 
and if the result of the Llassachusetts authori- 
ties on this point has not been mistaken by 
me, taking them collectively, they do not sus- 
tain the doctrine now contended for. See 
Marston v. Hobbs, 2 Mass. 433; Bickford v. 
Page, Id. 455, 4C1. But It may be urged, that 
the parol proof helps this presumption, by its 
direct and positive declarations. And so it 
would, if it stood alone. But here, if it was 
originally designed, that the wife should exe- 
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cute a release of dower, why was not her 
name inserted in the deed? Why was no 
conveyance written or insisted on for seven 
months, or rmtil two mesne conveyances? 
Why, if she originally agreed to join in the 
sale* for that is the material fact, why was 
it necessary to employ a person to explain the 
nature of the title to her, or to persuade her 
to execute the release under the suggestion, 
that her husband wished her so to do? "Why 
was not the husband present at the execution 
of the deed, and himself made the medium of 
explanation to his wife? It appears to me, 
that these questions are not easily or satis- 
factorily answered hj the circumstances now 
in evidence. For aught that appears, the 
original consideration was fully paid before 
the release of dower was demanded. There is 
another fact bearing upon this point I mean 
the alleged consideration of §200 paid for the 
release. It is said, that this was never paid; 
but can the parties be let in by parol evidence 
to contradict the admission in their own in- 
struments of title? And if they could be so 
let in, still does not the insertion of a new 
consideration in the release repel the pre- 
sumption, that the original sale was under- 
stood by the parties to include a relinquish- 
ment by the wife of her right to dower? It 
appears to me, that it would be extremely 
dangerous to bolster up imperfect instruments 
in this way, by conjectures and inferences, 
and parol evidence, standing in the way of 
the written acknowledgment of the parties. 
The eases cited at the bar to show that the 
consent of the husband is equivalent to joining 
in certain acts of his wife, to give them 
validity at the common law, are inapplicable. 
They turn upon principles or practices in 
peculiar and limited proceedings, and not 
upon the construction of a statute. POrting- 
ton's Case, in 10 Coke, 36, 43, decides only, 
that a fine, levied by a feme covert, shall 
bind her and her heirs, if her husband doth 
not enter and avoid the estate of the conusee; 
and the reason given is, because she is ex- 
amined in court, and has a power over the 
land. The court went no further in Moreau's 
Case, 2 "W. Bl. 1205, than to suffer a fine to be 
levied by his wife, when the husband was 
abroad, and had covenanted, that such a fine 
should be levied. Gompton v. CoUinson, in 1 
H. Bl. 334, adjudged, that the wife may sur- 
render her copyhold without the husband's 
joining, where he had covenanted under ar- 
ticles of separation, that she should enjoy all 
her estate during coverture to her separate 
use. It is sufficient to say, that the present 
is not the case of a fine or surrender, but an 
act, which, at the common law, would be held 
utterly void; and is supported only by the 
authority of our statute, and local usage. 

But if the objection, as to the consent of 
the husband, was wholly removed, still there 
is the lack of the ingredient mentioned by the 
chief justice in Fowler v. Shearer, that there 
should be a recital in the separate deed of 
the wife, that the release is in consideration 
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of the sale. Tliis is not a merely formal 
clause, but is intrcduced as the record proof, 
that she joins in the sale with her husband, 
so as to bring the case within the proviso 
of the statute, such a recital being conclusive 
of such a joinder. But it is said, that in 
point of fact the consideration of $200 was not 
paid, although so stated In the release; and, 
at all events, parol evidence is admissible, to 
show the auxiliary and real consideration. It 
appears to me, that in this case, the parties 
are not at liberty to deny, that the considera- 
tion money stated in the deed was actually 
paid, or constituted the foundation of the re- 
lease. Parol evidence is generally inadmissi- 
ble, to conti-adict the statements contained in 
a deed; and this very point, as to the con- 
sideration, has been directly adjudged to fall 
within the rule. Shep. Touch. 222, 510; 
Wilkes V. lieuson. Dyer, 169a; Fisher v. 
Smith, Moore, 569; Smith & Lane's Case, 1 
Leon. 170; Mildmay's Case, 1 Coke, 176; 
Bac. Abr. "Bargain and Sale," D; Lord Crom- 
wel's Case, 2 Coke, 70; Bedell's Case, 7 Coke, 
40; Com. Dig. "Bargain and Sale," B, 11; 
Wilt V. Franlilin, 1 Bin, 502; Doe v. Salkeld, 
Willes, 673; Stevens v. Cooper, 1 Johns. Ch. 
425; Botsford v. Burr, 2 Johns. Ch. 405, 415, 
Indeed, in some cases, a distinction pre- 
vailed, that excluded all parol evidence to 
establish any consideration consistent with, 
but additional to that expressed in the deed, 
unless in cases where the deed purported also 
to be for other considerations. Lord Hard- 
wicke, in Peacock v. Monk, 1 Ves. 130, recog- 
nized that distinction. In that case, evidence 
was offered of a consideration aliunde the 
deed. His lordship admitted it, because there 
was no consideration expressed in the deed, 
saying, "To be sure, where any consideration 
is mentioned, as love and affection only, if it 
is not said also, and for other considerations, 
you cannot enter into proof of any other; the 
reason is, because it would be contrary to the 
deed, for when the deed says it is in con- 
sideration of such a particular thing, that im- 
ports the whole consideration, and is negative 
to any other. But this is a middle case, there 
being no consideration at all in the deed."' 
The master of the rolls, in Olarkson v. Han- 
way, 2 P. Wms. 203, manifestly inclined to 
the same opinion. Sheppard's Touchstone 
(Shep. Touch. 222, 510) contains the elements 
of a like distinction; and it has been enforced 
on various occasions by the supreme court of 
New York, without hesitation (Howes v. 
Barker, 3 Johns. 506; Sehermerhorn v. Van- 
derheyden, 1 Johns. 139; Maigley v. Hauer, 7 
Johns. 341). The solid influence of these au- 
thorities cannot be overlooked; and if they 
stood alone, they would be decisive. But they 
are encountered by weighty opinions in an 
opposite direction. The point arose in Villers 
V. Beamont, 2 Dyer, 146, and was decided in 
favour of the admission of the parol evidence, 
notwithstanding the omission in the deed of 
other considerations, by three judges against 
one. The correctness of that decision was 
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recognised in Bedell's Case, 7 Coke, 40, and 
in Vernon's Case, 4 Coke, 3. Lord Chief 
Justice Willes has given it the sanction of his 
own great authority in Doe v. Salkeld, Willes, 
673, and Lord Kenyon and the court of king's 
btnch acted upon it in King v. Inhabitants 
of Seammonden, 3 Term B. 474. The pre- 
ponderance of authority is, therefore, per- 
haps, in favour of the admissibility of the evi- 
dence. Assuming it to be so, still as tbe par- 
ties are estopped to deny the consideration 
stated in the deed, the prior sale cannot be 
admitted to be the sole consideration. How 
then can the release be deemed a joining in 
the original sale, since it stands on the foot- 
ing of a new auxiliary consideration? How 
can we infer, that it was a part of the origi- 
nal contract of sale, when it purports to be a 
distinct transaction? There is no parol proof 
of any admission by the wife, that she origi- 
nally agreed to join in the sale. The whole 
inference rests upon the fact, that she agreed 
in August to execute the deed, upon being 
told by a witness, that it was necessary to 
complete the title. 

I confess myself unwilling to take another 
step, involving a plain departure from the 
language of the statute; and the danger of 
admitting parol proof to support the infirm- 
ity of deeds is a good deal strengthened by 
the knowledge that married women are not 
often sufficiently well acquainted with the 
practical business of life, to guard them- 
selves from mistake or imposition. If the 
supreme court of the state had sustained 
such a release, I should have followed them 
upon a point of local law. As they have not, 
I stand upon the text of the statute.- 

But it is urged, that this is a case in equity,, 
and that the court will grant great indul- 
gences to the imperfect acts of parties to 
sustain their intentions; and that it will not 
lend its aid to enforce any inequitable claim. 
But jn a case like the present, equity neces- 
sarily follows the law. The parties stand 
upon their legal rights, and what is not a bar 
of dower at law ought not, under the circum- 
stances of the case, to be held a bar in 
equity. Here, no fraud or imposition is set 
up. The case stands upon its naked rights; 
and the relief asked, is not rebutted by any 
counter equity against Mrs. Powell. 

Another question, of a different sort, arises 
fx*om the following transaction. In July, 
1813, David L. Shields conveyed to Roswell 
Merrick, in fee, a lot of four acres, for the 
consideration of $120. At the time of the 
purchase, Merrick was in partnership with 
one George N. Pearse, under the firm of 
Merrick, Pearse & Co. Merrick gave his own 
note for the pm-chase=money, but it was paid 
out of the partnership fund. Immediately 
after the purchase, the lot was divided, and 
Merrick occupied • and built a house upon the 
southern half; and his possession remained 
ever afterwards several and exclusive in the 
premises. The fii-m became Insolvent in 1816, 
and Pearse then absconded, and being in bad 
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habits, he enlisted in the army, and has nev- 
er since been heard of; and his papers have 
been lost or destroyed. There is no positive 
proof, that any conveyance was ever made 
of the northern half by Merrick to Pearse. 
But the answer (after disclaiming on the part 
of the defendants any interest in the southr 
em half,) sets up the purchase as an original 
purcliase, jointly for account of Merrick & 
Pearse, and that therefore there was a re- 
sulting trust in the one half for the use of 
Pearse, so that Mrs. Powell is not dowable 
of it, it being a mere trust estate in her hus- 
band. Supposing parol evidence to be ad- 
missible to prove the joint purchase, it ap- 
pears to me, that the fact is made out in the 
most satisfactory manner. The original bar- 
gain is stated by the vendor, to have been 
made by both i}artners, and admitted by 
them to have been on joint accotint, and the 
consideration was paid out of the joint funds. 
The objection taken at the bar is, that parol 
evidence is not admissible to establish the 
trust,' because it trenches upon the statute of 
frauds of Massachusetts. That statute (Act 
1783, c. 3T, § 3) is, on this subject, in sub- 
stance a transa-ipt of the statute of 29 Car. 
II. c. 3, and excepts from its operation any 
conveyance, "by which a trust or confidence 
shall or may result by the implication or con- 
struction of law, or be transfeiTed or ex- 
tinguished by an act or operation of law." 

The objection is certainly not without 
countenance from highly respectable elemen- 
taiT writers. Mr. Hoberts (1 Rob. Frauds, 
c. 2, p. 95, note 39) and Mr. Saunders (Saun- 
dei-s' note to Lloyd v. Spillet, 2 Atk. 150; 
Saund. Uses, p. 212, c. 3, § 5) appear to have 
been strongly impressed with the notion of 
the general inadmissibility of parol evidence 
to raise a trust m cases of this nature. The 
latter contends, that, at all events, it is inad- 
missible after the death of the nominal pur- 
chaser. And Mr. Sugden (Sugd. Vend. 414), 
although he is in favour of its admissibility 
generally, doubts if it can be admitted, where 
the answer of the supposed trustee denies 
this ti'ust. 

The general principle has long since, been 
setOed in equity, that if one person pur- 
chase land in the name of another, the lat- 
ter, the deed being taken in his name, shall, 
without any dedaration in writing, be held 
a trustee of the former. The ground of this 
doctrine is, that he, who pays the considera- 
tion, is to be deemed the owner of the land 
in equity, unless other presumptions arise 
(as may from the consanguinity of the par- 
ties) to repel the conclusion. And it was de- 
cided in a very short time after the passuig 
of the statute of frauds of 29 Car. n., m an 
anonymous case in 2 Vent 361, that this was 
a resulting ti'ust, and not within the purview 
of that statute. The doctrine of this case 
has never been departed from, but has been 
recognized in a great variety of decisions. 
Ambrose v. Ambrose, 1 P. Wms. 322; Kjrk 
V. Webb, Finch, Prec. 84; Ex parte Vernon, 
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2 P. Wms. 549;. O'Hara v. O'Nea, 21 Vin. 
Abr. "Trust," E, pi. 6, note; Pelly v. Mad- 
din, Id. pi. 15; Smith v. Baker, 1 Atk. 385; 
Ryall V. Kyall. Id. 59, Amb. 413; 1 Eq. Cas. 
Abr, p^ 232, § 7; Lane v. Dighton, Amb. 409; 
Withers v. Withers, Id. 151; Smith v- Lord 
Camelford, 2 Ves. Jr. 699, 713; Lloyd v. Spil- 
let, 2 Atk. 150; Willis v. Willis, Id. 71; Lever 
V. Andrews, 7 Brown, Pari. Cas. (Tomlin's 
Ed.) 288; Knight V. Pechey, 1 Dickens, 327; 
Bartlett v. Pickersgill, 4 East, 577, note; Id., 
1 Eden, 515; 1 Cox, Ch. 15; 2 Fonbl. Eq. p. 
116, c. 5, § 1, and note; Rider v. Kidder, 10 
Ves. 360; :5Joung v. Peachy, 2 Atk. 256; Crop 
V. Norton, Id. 74, 9 aiod. 233; Fmch v. Finch, 
15 Ves. 50; Bac. Abr. "Uses and Trusts," 
I, c. 3; Woodeson, 439. But the point, wheth- 
er proof of such a purchase could be made 
out by evidence aliunde the deed, or other 
written evidence, or in other words, whether 
parol evidence is admissible to establish the 
manner of paying the purchase money, has 
been involved in some doubt. Some of the 
earlier cases, such as Kirk v. Webb, Finch, 
Prec. 84, Newton v. Preston, Id. 103, and 
Skett v. Whitmore, Preem. Ch. 280, appear 
rather to lean against it But the more re- 
cent authorities have gradually settied in its 
favour. On the present occasion I have ex- 
amined the subject at large, and am not 
aware, that any important case has escaped 
my researches. The result of that examina- 
tion is, that the question iS no longer fairly 
open to debate; and whatever diflBlculty I 
should have had in the first instance in adopt- 
ing the rule, it appears to me now firmly 
established, that parol evidence is admis- 
sible to ascertain the trust I should have 
gone somewhat into a commentary upon the 
leading cases, tracing them in theh: histori- 
cal order, if that excellent and laborious 
Judge, Iklr. Chancellor Kent, had not, in two 
recent cases, Boyd v. McLean, 1 Johns. Ch. 
582, and Botsford v. Burr, 2 Johns. Ch. 405, 
—with great care and accuracy, collected and 
reviewed them. I have followed in his path, 
and find nothing to subtract from, and noth- 
ing to add to, what he has stated as the re- 
sult of his investigation, with which my own 
entirely coincides. The same doctrine has 
been maintained on various occasions by the 
supreme court of New York (Jackson v- 
Sternbergh, 1 Johns. Cas. 153; Foote v. Col- 
vin, 3 Johns. 216; Steere v. Steere, 5 johns. 
Oh. 1, 19; Jackson v. Matsdorf, 11 Johns. 91; 
Jackson v. Morse, 16 Johns. 197; Jackson v. 
Mills, 13 Johns. 463) and of Pennsylvania 
(Lessee of German v. Gabbald, 3 Bin. 302; 
Gregory's Lessee v. Setter, 1 Dall. [1 U. S.] 
193); and although there is a dictum in the 
case of Northampton Bank v. Whiting, 12 
Mass. 106, 109, which appears to limit the 
rule to the admission of parol evidence, where 
it is not inconsistent with the deed, that is, 
where the consideration is not stated in the 
deed to have been paid by the nominal pur- 
chasers, I persuade myself, that if all the 
authorities had been brought under the re- 
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view of tile court, the general conclusion 
would not have aiffered from that of Mr. 
Chancellor Kent (see Gascoigne v. Thwing 
1 Vern. 366, 1 Eg. Gas. Aljr. 232; Willis v! 
Willis, 2 Atk. 71; Ejiight v. Pechey, 1 Dick- 
ens, 327; Bartlett v, Pickei-sgill, 4 East, 577, 
note, 1 Eden, 515; 1 Cox, Gh. 15; Ryall v. 
Ryall, 1 Atk. 59; Lane v. Dlghton, Amb. 409; 
Ex pai-te Vernon, 2 P. Wms. 549; Sowden v. 
Sowden, 1 Brown, Gh. 582; Rider v. Kidder, 
10 Ves. 360; JLeneh v, Lench, Id. 511; Pinch 
V. Finch, 15 Ves. 50; Mackreth v. Symmons, 
Id. 350; Wray v. Steele, 2 Ves. & B. 388; 
Taylor v. Plumer, 3 Maule & S. 562, 579; 3 
Woodes, 439). The latest English authori- 
ties seem to leave the point entirely at rest; 
and I have not the courage to undertalce to 
disturb it 

Supposing this point out of the case, there 
is another connected with it, that requires 
observation; and that is, whether the doc- 
trine, however true as to an entire, applies 
to a joint-pm-chase. Lord Hardwicke is rep- 
resented in Crop v. Norton, reported in 2 
Atk. 74, and more fully if not more accurate- 
ly in 9 Mod. 233, to have said: "Where a 
purchase is made, and the purchase money is 
paid by one, and the conveyance taken in the 
name of another, there is a resulting trust 
for the person, who paid the consideration; 
but this is, where the whole consideration 
moved from such pei-son; but I never knew 
it, where the consideration moved from sev- 
eral persons, for this would introduce all the 
mischiefs, which the statute of frauds was 
intended to prevent Suppose several per- 
sons agree to purchase an estate in the name 
of one, and the purchase money appears by 
the deed to be paid hy him only, I do not 
know any case, where such persons shall 
come into this court and say, they paid the 
purchase money; but it is expected there 
should be a declaration of trust" 

In Wi-ay v. Steele, 2 Ves. & B. 389, the 
vice chancellor said: "Lord Hardwicke could 
not have used the language ascribed to him. 
What is there applicable to an advance by 
a single individual, that Is not equally ap- 
plicable to a Joint advance under similar 
circumstances?" And in that case, which 
was of a Joint purchase in the name of 
one, he overruled the distinction, and de- 
creed in favour of the trust. I follow this 
authority, from the persuasion, that it is 
perfectly within the principle of the gen- 
eral doctiine. 

The remaining inquiry under this head 
is, it being established, that this was a" joint 
purchase, in trust as to the northern half 
for Pearse, whether dower lies of such an 
estate in favour of the wife of the trustee. 
In Noel V. Jevon, Freem. Ch. 43, that point 
was decided against the right of dower, not- 
withstanding the opinion in Nash v. Pres- 
ton, Gro. Car. 191; and it was then said to 
be the constant practice of the court See, 
also, Rop. Husb. & Wife, p. 353; Bevant v! 
Pope, Freem. Ch. 71; Contra, 1 Rolle, Abr. 
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p. 678, pi. 3G. This was a suit In equity, 
and would be decisive in this court what- 
ever might be the course of proceeding in 
a court of law; though I presume even at 
law in Massachusetts, there being no state 
court of equity, the doctrine would be fully 
recognised. Upon the whole, upon this 
point my opinion is, that Mrs. Powell has 
no claim of dower in the northern half of 
the four acre lot. 

There is another question of great prac- 
tical importance In all cases of this nature; 
I mean, whether dower is to be assigned to 
the widow according to the value at the time 
of the alienation of her husband, or at the 
time of the assignment of the dower. This 
is a point upon which there has been a 
good deal of argument at the bar, and upon 
which the American authorities are not 
agreed. It Is necessaiy, therefore, to give 
it a fuller discussion, than might otherwise 
seem necessary. 

In Co. Litt. 32a, it is laid down, "that if 
the wife be entitled to have dower of 3 
acres of marsh, every acre of the value of 
12 pence, and the heir, by his industry and 
charge, maketh it good meadow, eveiy acre 
of the value of 10 shillings, the wife shall 
have her dower of the improved value, and 
not according to the value as it was in the 
husband's time; for her title is to the quanti- 
ty of the land, viz. one just third part. And 
the like law it is. if the heir improve the 
value of the land hy building; and on the 
other side, if the value be impaired in the 
time of the heir, she shall be endowed ac- 
cording to the value at the time of the as- 
signment, and not according to the value 
in the time of her husband." The leai-ned 
author quotes no authority for these posi- 
tions, except a case In 30 Edw. I., reported 
In Fitzh. Abr. tit "Voucher," 298. The re- 
port is very short and obscure, but it seems 
to^ have been a case of dower, where the 
widow demanded a place, which, at the time 
her husband sold it was without a dwell- 
ing-house; but she demanded dower of the 
one third of the messuage, or of the value, 
against the heir, who was vouched. The 
ease was put If the husband sells a site, 
and afterwards the purchaser builds a castle 
on it whether she should have dower of the 
third part of the castle, and it was denied. 
And thereupon It is said, that by the award 
of the court she recover the third part of 
the place (de la place). Mr. Hargrave gives 
from the manuscripts of Lord Hale the fol- 
lowing note on the passage (note 193): "Vide 
1 Hen. V. 11; 17 Edw. III. If feoffee im- 
proves by building, yet dower shall be as 
it was In the seizin of the husband. 17 
Hen. in. 'Dower,' 92; 31 Edw. I. 'Voucher,' 
288. For the heir is not bound to warrant, 
except according to the value as it was at 
the time of the feoffment, and so the wif«» 
would recover more against the feoffee, than 
he could recover in value, which is not rea- 
sonable." The case 1 Hen. V.. 11, does not 
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appear to me, on examining It in the Tear 
Books, to have any application. The prin- 
cipal point there litigated was upon special 
•pleading, the widow demanding dower of two 
mills, and the tenant pleading in abatement, 
ihat at the purchase of the mill, it was two 
tofts only, on which the parties were at 
issue. The citation IT Edw. III. has escaped 
jny researches. The case of 17 Hen. III. is 
taken from the report in Fitzh. Abr. tit. 
"Dower," 192; and that of 31 Edw. I. from 
■the same work, tit "Voucher," 288. The 
former stands thus: "E.. who was the wife 
K)f R., demands one third part of three acres 
'Of land with the appurtenances in E., as her 
^ower, against W. And "W. comes and says, 
that he bought the land of her husband, 
aiaked and unbuilt upon, and he built upon 
it; and he willingly allows to her her third 
■part, saving the buildings to himself. And, 
therefore, she had her seizin, saving to the 
^aid W. the houses built by him, &c., because 
Jie had, without the buildings, where she 
might have her land &c." The other stands 
thus: "Dower and demand of the third part 
•of a mill, and the tenant vouches, and the 
vouchee comes and demands what he had 
to bind him, and the tenant shows a charter 
•conveying a ceitain place; upon which the 
voucher demands judgment, if he ought to 
warrant; the tenant says, that after the 
■sift he built a mill; judgment if of such he 
■ought not to be warranted; and the ease 
was, that in the seizin of the husband the 
-place was but a vacant place. Herle. He 
might have abated the writ. Hingham. You 
-ought to have discovered the matter when 
j^ou vouched, and it was not done, for which 
.award, &c." These cases seem in substance 
to support Lord Hale's posiiion, and estab- 
lish a distinction between the ease of the 
heir, and a purchaser, in favour of the lat- 
ter. Perkins (Dower, § 328; Bac. Abr. "Dow- 
ser," B, 5) recognises the distinction, and puts 
-the case, where there are buildings on the 
land at the time of the alienation of the hus- 
T)and, and afterwards during the life of the 
husband, the feoffee pulls down the build- 
ings; and he holds, that the wife shall, in 
-«uch case, have dower only according to the 
value of the land as it was at the death of 
.her husband; and he doubts, if she has any 
remedy for the taking away of the buildings, 
because her title to dower is not consum- 
mate before his death. Perk. Dower, § 329. 
It has been said in some modem cases 
'(Thompson v. Morrow, 5 Serg. & B. 289, 291) 
that the reason why, when the heir builds 
upon, or otherwise improves the estate, the 
widow shall have her dower of the improve- 
ments, is, because it is his folly to make 
the improvements before assigning her dow- 
ser. This may be the true reason; but neither 
my Lord Coke, nor, as far as I can trace, 
>do any of the old authorities assign this as 
the ground of the rule. And if it be, how 
-does it happen that if the heir impairs the 
-value, still her dower is only of the value 
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at the time of the assignment, thus permit- 
ting him to derive benefit from his folly 
or his wrong. If I were allowed to hazard 
a conjecture, it would be, that the rule pro- 
ceeded upon grounds somewhat more arti- 
ficial and technical. In case of a disseisin, 
if the disseisor build upon the land, whicli 
he hath by disseisin, and the disseisee after- 
wards enter, the latter shall have the build- 
ings as well as the land. The reason is, that 
the title and seizin of the soil, upon recov- 
ery by the common law, carry every thing 
annexed to the freehold as an incident; 
"cujus est solum, ejus est ustiue ad ccelum." 
The title to dower is consummate, by the 
husband's death, of all things of which he 
had a seizin, and which were then in exist- 
ence. The tenant in dower, therefore, like 
any other tenant of the freehold, takes upon 
a recovery whatever is then annexed to the 
freehold, whether it be so by folly, by mis- 
take, or by the purest innocence. If a re- 
covery be upon a title paramount against 
any person, though he may be a bona fide 
purchaser, and have made improvements 
on the land, yet the common law gives the 
demandant a perfect title to all the improve- 
ments, as well as to the land. And if, in 
the hands of such a purchaser, the lands 
are deteriorated, still the recovery is eon- 
fined to the land, in its actual state at the 
time of the recovery; for at the common law 
no damages were given in real actions. 

It is ti*ue that, in the case of the heir, he 
is in by descent; and so his possession, be- 
ing cast upon him by the law, may seem 
rightful; but when the wife is endowed upon 
a recovery from the heir and assignment of 
dower, she is in from the death of her hus- 
band, and the heir's possession is avoided, 
and by consequence, there is no right of 
possession as to this third part acquired to 
the heir, since the law doth not place him 
in such third part after the death of the 
father. Gilb. Ten. 26, 27; Co. Litt g§ 393. 
394. The rule therefore, that subjected the 
improvements as well as the land in the pos- 
session of the heir to the claim of dower, 
seems a natuml result of the general prin- 
ciples of the common law, which gave the 
improvements to the owner of the soil. See 
Bac. Abr- "Dower," B, 5. 

It is not quite so easy to ascertain upon 
what ground the exception in favour of pur- 
chasers was first admitted to prevail. The 
reason assigned in Lord Hale's manuscripts, 
already cited (for it is not assigned in the Year 
Books), is not, as Mr. Chief Justice Tilghman 
(Thompson v. Morrow, 5 Serg. & R. 289) has 
with great force and acuteness shown, a 
satisfactory reason. Admitting, what is cer- 
tainly true, that upon a feoffment with war- 
ranty the heir is not bound to warrant, if 
he specially show the matter, except accord- 
ing to the value of the laud at the time of 
the feoffment (Jenk. Cent. 34, 35, case 68. 
The citation there of 47 Edw. III. 22, seems 
a mistake. 19 Hen. VI. 46; 4G Edw. IIL 28b; 



POWKLL ,Case No. 33,356) 

Godb. 151; Pitcher v- Livingston, 4 Johns. 
1), this establishes no more than that a 
covenant of warranty, in construction of 
la-w, extends only to the recovery of such 
value. It does not touch the point, whether 
any contract between third persons ought to 
prejudice the right of dower, or whether the 
tenant in dower ought to be abridged of 
the general rights, which attach to other 
persons entitled to the freehold. If there 
be no wan-anty upon the alienation, there 
is no pretence to say, that that fact could 
opei-ate as a just bar to dower, because 
the feoffee could not recover over. How then 
can the case be varied by the fact th.^t 
there is a wari-anty to a limited extent and 
value? Nor can the exception be explained 
by considering the improvements as not fall- 
ing within the dowable estate, not being 
part of any lands or tenements which were 
the husband's at any time during the cover- 
ture, for that is equally true of improve- 
ments by the heir. I do not find that in re- 
spect to purchasers, any distinction is ad- 
mitted, whether the improvements are made 
with or without notice of the right to dower, 
or before or after the husband's death. See 
1 Rop. Husb. & Wife, 346. And yet if the 
improvements are made after the husband's 
death, with knowledge of the right of dow- 
er, it is as much the folly of the purchaser 
to build without assigning dower, as it would 
be of the heir. The only difference is, that 
the heir must be presumed to know whether 
there are other lands sufficient for the dower; 
the purchaser may not. 

The rule may have originated, as has been 
supposed (Gore v. Bi-azier, 3 Mass. 533, 544; 
Thompson v. Morrow, 5 Serg. & R. 289) in 
the policy of promoting the prosperity of the 
country by encouraging improvements in 
agriculture aud building; though so wise 
and philosophical a spirit seems scarcely to 
belong to so early an age. fettered with feu- 
dal tenures and military services. The anxi- 
ety to promote alienations and subinfeuda- 
tions, and thus to disentangle inheritances 
from some of their numerous burthens, may 
have induced the courts to adopt the rule, 
as founded in general justice. Be this as 
it may, it is now admitted to constitute a 
fixed maxim of the common law; and in all 
the American cases, in which it has been 
brought into controversy, its obligatory force 
has been fully established. The decisions 
(Gore V. Brazier, 3 Mass. 544; Libbey v. 
Swett, Stoiy, PI. 365, note; Catlin v. Ware, 
9 Mass. 218; Ayer v. Spring, Id. 8, 10 Mass. 
80) in the supreme court of Massachusetts 
ai-e directly in point. I have no difficulty, 
therefore, in affirming, that by the local law 
the dower must be assigned to the widow, 
exclusive of any improvements made by the 
purchasers since the alienation. 

But the next point is, whether, excluding 
the impi-ovements on the land, the dower is 
to be assigned according to its present value, 
or that at the time of the alienation; or, in 
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other words, whether the dowress, or the ten- 
ant, is now to have the benefitof any enhanced 
value of the land, between the alienation and 
the assignment of dower, arising from the- 
general progress and population of the coun- 
try. In Gore v. Brazier. 3 Mass. 544, Mr.. 
Chief Justice Pai-sons said: "If the husband, 
during the coverture, had aliened a real es- 
tate in a commercial town, and at his death,, 
the rents had trebled from various causes un- 
connected with any improvements of the es- 
tate, and the widow should then sue for her 
dower, perhaps it would be difficult for the 
purchaser to maintain, that one ninth only,, 
and not one third part, should be assigned to 
her." The counsel on both sides quote this 
language as decisive in their favour. On 
the one hand it is said, that the expression 
"unconnected with any improvements of the- 
estate," demonstrates, that any increase of 
value, which results to the land, from the- 
existence and proximity of the improvements, 
(as, in the present ease, by the establishment 
of a flourishing manufactory), is to be ex- 
eluded from the dower, as well as the im- 
provements themselves. On the other hand 
it is said, tliat the learned judge did not in- 
tend any such thing. He meant merely to 
distinguish generaUy between the increase of 
value from the improvements, and from gen- 
eral causes, without entering into the consid- 
eration, how far those improvements may 
have collaterally increased the value of the 
land. It would be unjust to the memory of 
the learned judge, to give to any language- 
used by him, in a case not before him, and 
introduced merely by way of argument, any 
more authority than what belongs to a dic- 
tum, expressing a general truth. I am not 
quite satisfied, that a case, like that now 
presented, was then in his mind; a case, 
where the erection of a manufacturing estab- 
lishment on the premises has given an in- 
creased value to all the land in the neighbor- 
hood; a value which does not grow out of 
the mere erection, but out of the nature of 
the employment, and the capital connected, 
with it If a dwelling-house of the like ex- 
tent had been erected, the value would not 
have been materially enhanced. If the man- 
ufacture of cloths were now discontinued, 
there would be an immediate and serious- 
diminution of value. 

In the case of Lribbey v. Swett, decided in. 
1804 (Story, PI. 365, note), with a manuscript 
copy of which I was favoured by the late- 
Mr. Chief Justice Sewall, the only point was, 
whether the widow wps entitled to dower- 
of the mills newly erected by the alienee,, 
the other part of the premises remaining in 
the same state as before the alienation. In 
Oatlin V. A\'are, 9 -Mass. US, the land had been< 
improved by ditching, making walls, and; 
erecting and repairing buildings, and the- 
court held, that the widow was "entitled tO' 
her third part of the land, in the condition 
it was in at the time of the alienation by^ 
her husband." The same point was subse- 
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quently ruled In Ayer v. Spring, 9 Mass. 8, 
10 Mass. 80. In neither of these cases did 
the precise question arise, whether, if the 
land was enhanced in value by causes uncon- 
nected with the direct improvements by the 
alienee, since the alienation, that value was to 
be excluded in the assignment of dower. Nor 
does the more difficult question appear to 
have been presented in the argument, wheth- 
er an increased value of the unimproved part 
of the land, arising collaterally from improve- 
ments on another part of the land, varies the 
claim of dower. Suppose a farm of 100 acres, 
on one acre of which a manufacturing estab- 
lishment is erected, and this gives an en- 
hanced value to the remaining 99 acres of 
33I/& per cent, is the dower to be reduced one 
third on the 99 acres, or is it to be of one 
third of the 99 acres, and of such portion of the 
other acre, as is equal to its value deducting 
the improvement? 

In Humphrey v- Phinney, 2 Johns. 484, 
the supreme court of New York decided, that 
dower was to be assigned according to the 
value of the land at the time of the aliena- 
tion by the husband, and not according to its 
improved value at the time of the assign- 
ment. But there, upon the special pleadings, 
the only point seems to have been, whether 
dower should be of improvements made upon 
the land by the alienee. The court founded 
itself upon a statute of the state, which was 
construed to restrain the dower to the value 
at the alienation; but at the same time as- 
serted, that the same was the rule of the 
common law. In Dorchester v. Coventry, 11 
.lohns. 510, the point as to the increased value 
of the land, independently of the improve- 
ments, was distinctly considered, and the 
court decided, that the dower was to be of 
the value of the land at the time of the 
alienation, and that the legislature did not in- 
tend to make any distinction between im- 
provements and the increased value of the 
land. This doctrine was again followed in 
Shaw V. White, 13 Johns. 179, where the 
conveyance was of new and unimproved 
lands, which had been highly improved by 
the purchaser. In Hale v. James, 6 Johns. 
Oh. 258, the same question arose before Mr. 
Chancellor Kent, upon a somewhat different 
state of facts, for, independently of the im- 
provements, the land had diminished in value 
Bince the alienation. That learned Judge 
went again elaborately into the doctrine, and 
adhered to the rule already laid down, viz. 
the value of the land at the time of the 
alienation, acting upon it as a clear rule of 
the common law. With the most profound 
respect for so great a judge, I must be per- 
mitted to doubt, if there be any such doc- 
trine in the common law. The authorities 
referred to do not, (though Mr. Roper, in his 
late work thinks otherwise, 1 Hop. Husb. & 
Wife, c. 9, § 2, p. 3, p. 346, 347) in my humble 
judgment, warrant the conclusion. It is true, 
that Perk. Dower, § 328, states, that where 
the alienee of the land hath made improve- 
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ments, "the wife shall not have the dower, 
but according to the value it was at in the 
time of the husband;" and for this he cites- 
Fitzh. Abr. "Dower," 192, already quoted. 
But in that case the widow had dower of 
the land, saving to the alienee the houses 
built by him, as there was land enough for 
it without touching them. And probably 
Perkins had no reference in this paragraph 
to any increase of value, except by the build- 
ings. The language from Lord Hale's manu- 
scripts admits of the same interpretation;, 
and he relies upon no other authorities than 
those which have been already commented 
on. 

It is a great consolation to me to find my 
own views of the doctrine supported by th& 
high authority of Mr. Chief Justice Tilgh- 
man; and I should have been spai*ed some 
research, if his very learned judgment in 
Thompson v. Morrow, 5 Serg. &, R. 289, had 
earlier fallen under my observation. I en- 
tirely accede to the general reasoning by 
which he supports his opinion, and have 
notliing to add to what he has, with so much 
accuracy and clearness, collected. In his 
own language I can state, that "with respect 
to dower, I have found no adjudged case in 
the Year Books confining the widow to the 
value at the time of the alienation by her 
husband, where the question did not arise 
on improvements made after the alienation; 
and that having considered all the authorities 
which bear upon the question, I find myself 
at liberty to decide according to what ap- 
pears to me to be the reason and the justice 
of the case, which is, that the widow shall 
take no advantage of the improvements of 
any kind made by the purchaser, but throw- 
ing those out of the estimate, she shall be 
endowed according to the value at the time 
her dower shall be assigned to her." This 
doctrine appears to me to stand upon solid 
principles, and the general analogies of the 
law. If the land has, in the intermediate 
period, risen in value, she receives the benefit; 
if it has depreciated, she sustains the loss. 
Her title is consummate by her husband's 
death, and, in the language of Lord Coke,, 
that "title is to the quantity of the land, 
viz. one just third part." If, on the other 
hand, the value of the land has increased 
solely from the improvements made upon it, 
and without those improvements it would 
have remained of the same value as at the 
time of the alienation, the old value, and not 
the improved value, is to be taken into con- 
sideration. For practical purposes, it is im- 
possible to make any distinction between the 
value of the improvements, and the value re- 
sulting from the improvements; between im- 
provements, which operate on a part of the 
land, and those, which operate upon the 
whole. 

Upon the whole, my judgment is, that the 
dower must be adjudged according to the 
value of the land in controversy at the time 
of the assignment, excluding all the increased 
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yalue from the Improvements actually made 
upon the premises by the alienees; leaving to 
the dowress the full benefit of any increase of 
value arising from circumstances unconnect- 
■ed with those improvements. 

Decree: This cause came on to be heard at 
the last May term, on the bill and answer, 
and was argued by counsel. "Whereupon, it 
is ordered, adjudged, and decreed, that the 
said Ellick and Elizabeth, in her right, have 
3.S her dower, of the endowment of Roswell 
Merrick, her late husband, now deceased, one 
Just third part of the lands, tenements, and 
hereditaments, herein after mentioned, es- 
■elusive of the increased value of the same, 
arising from, or caused by the buildings erect- 
ed, and improvements made upon said lands 
-and tenements, &e., or any one of them, since 
the alienation thereof by the said Menlck, 
viz., of one certain tract of land, &e., &c. 
■ And it is further ordered and decreed, that 
the said Ellick and Elizabeth have and re- 
cover their reasonable damages by reason of 
the detention of her dower in the premises, 
from and after the 3d day of March, in the 
year of our Lord 1823i when they demanded 
of the defendants, that they should assign and 
set out to the said Elizabeth her said dower 
in said lands, tenements, and hereditaments, 
until the present time. And that the plain- 
tiffs recover of the defendants their legal costs 
of this suit, to be taxed by the court And it 
is further ordered and decreed, that this bill 
be dismissed as to all the other lands and 
tenements mentioned in said bill, and the 
said Ellick and Elizabeth's claim, in her right, 
of dower in the same, or any, or either of 
them. 

And It Is further ordered and decreed, that 
commissioners be appointed to inquire, ascer- 
tain, act, and report, as soon as may be, on 
the matters following, viz. : 

1. The several and respective times when 
the said Roswell Merrick alienated the above 
described lands, tenements, and heredita- 
ments, and any parcels or undivided parts 
thereof. 

2. The present value of said lands, tene- 
ments, and hereditaments, exclusive of the in- 
•creased value, occasioned by the buildmgs and 
improvements on the premises, since the , 
-alienation thereof by the said Koswell Mer- 
rick; and also the reasonable damages by rea- 
son of the detention of her dower hi the prem- 
ises from and after the third day of Marcli in 
the year of our Lord 1823 to the present 
time. 

3. If the commissioners shall find, that one 
third part of said lands, tenements, and her- 
editaments can be assigned, set off to said 
Elizabeth, by metes and bounds, without 
great prejudice to the same, then, that they 
proceed to assign and set off to the said 
Elizabeth one just tliird part of said lands, 
tenements, and hereditaments, exclusive of 
the increased value thereof, occasioned by 
the buildings erected, and improvements 
made thereon since the alienation thereof by 
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said Roswell Merrick, meaning so much and 
such part of said lands, tenements, and hei-- 
editaments, as would b6 equal in value to 
one just third part thereof at the present 
time, in case no buildings had been erected 
or improvements made thereon since the 
alienation thereof by the said Roswell Mer- 
rick. 

4. If the commissioners shall find, that one 
tlih-d part of said lands, tenements, and her- 
editaments cannot be assigned and set olf 
to said Elizabeth, as aforesaid, to hold in 
severalty by metes and bounds, without in- 
convenience and prejudice to the same, then, 
that they inquire, and ascei-tain, and report 
to the comt, the true yearly amount and 
value of the rents, profits, and Income of 
said lands, tenements, and hereditaments, 
exclusive of the increased value arising from, 
and occasioned by the buildings erected, and 
improvements made thei-eon since the alien- 
ation thereof by said Merrick, meaning the 
true yearly amount and value of the rents, 
profits, and income, which the said lands, 
tenements, and hereditaments would now 
yield, in ease no buildings had been erected, 
or Improvements made thereon since the 
alienation thereof by the said Roswell Mer- 
rick. 

,[NOTE. On the coming in of the commis- 
sioner s report, the cause came on for argument 
upon the question of confirming the report. 
Iwo exceptions which were taken to it by the 
defendants were overruled, and the report con- 
firmed. Case No. 11,357.] 
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POWELL et al. v. MONSON & BRIMFIBLD 
MANUF'G CO. 
[3 Mason, 459.] i 

Circuit Court, X). Massachusetts. Oct Term 
1824. 

Dower— Mortgaged Estate— Improvements. 

1. power is assignable of real estate, mort- 
gaged by the husband after the marriage with- 
out the wife's joining in the deed, and subse- 
quently aliened by him, but in the meantime im- 
provements made thereon by him, according to 
the value at the time of the alienation including 
the improvements. A mortgage is not an aliena- 
tion so as to preclude dower from attaehinjr to 
such improvements. 

2. The main mill-wheel and gearing of a fac- 
tory, attached to the factory and neeessarv for 
Its operation are fixtures, and real estate, to 
which the right of dower attaches. 

[Cited iu Dudley r. Hurst (Md.) 8 Atl. 903: 
Freeman v. Lynch, 8 Neb. 198; Gray v. 
Holdship 17 Serg. & R. 418; Hancock v. 
Jordan, 7 Ala 448; Parsons v. Copeland, 
of-^"^?^' Strickland v. Parker, 54 Me. 
??^i ^mslow V Merchants' Ins. Co., 4 
Mete. (Mass.) 314.] 

[This was a bill in equity by Ellick Powell 
and Elizabeth, his wife, against the Monson 
& Brimfield Manufacturing Company.] 

The commissioners appointed to assign 
dower according to the interlocutory decree 

1 [Reported by William P. Mason, Esq.] 
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of tlie court [Case No. 11,336], having made 
a report of tlieir doings, the cause came on 
again for argument upon the -question of 
confirming that report. Two exceptions were 
tPlien to it by the defendants; first, that the 
commissioners had decided,, that the mort- 
gage of Koswell Merridc (the hushand of 
the dowress) to Bufus Flint, -of the 21st of 
October, 1808, in the pleadings mentioned, 
was not an alienaiion by the husband, so as 
to affect the right of his wife to dower. 
Secondly, that in estimating the value of the 
propei-ty and the income thereof, the commis- 
sioners considered the water-wheel and the 
main gearing of the factory or mill as real 

These points were argued by Mr. Prescott, 
for defendants, and by Mr. Blake, for plain- 
tiffs. . , 
On the first point, the defendants' counsel 
contended, that by the foreclosure the mort- 
gage became, by relation, a complete aliena- 
tion from its date; that the claim of dower 
arises from the seisin of the husband, which, 
as to the mortgagee and his assigns, did not 
exist after October, 1808. He cited 15 Mass. 
278; 7 Mass. 138; 6 Mass. 53; 1 Brown, 
Gh. 326; 2 Schoales & L. 388; 5 Johns. 
Ch. 454: Co. liitt, § 32a. and note, 193; Id. 
§ 36; 9 Mass. 8, 221. 

On the second point, he contended, that 
the wheel and gearing were not to be con- 
sidered as fixtures; but were to be deemed 
entitled to as favourable a construction, as is 
allowed between landlord and tenant He 
cited 3 Esp. 11; Bull. N. P. 34; 2 East, 
88; 3 Atk. 13; 2 Johns. 418; 7 Mass. 432; 
17 Johns. 116; 3 East. 38; 6 Johns. 5; 14 
Mass. 352; 20 Johns. 29. 

For the plaintiff, e contra, the argument 
of the defendants was on both points deni- 
ed; and on the first was cited St. Mass. 1783, 
e. 37; 2 Bl.* Comm. 128, 157; Pow. Mortg. 
248; Shep. Touch. 117; Caines, Gas. 67; 11 
Johns. 538; 4 Johns. 42; 12 Bfass. 388; 7 
Johns. 388; 17 Mass. 566; 11 Mass. 12, 473; 
16 Mass. 346; 1 H. Bl. 119; 1 Pick. 88; 3 
Atk. 244; Doug. 21, 438; 2. Burrows, 978; 
1 Mass. 473; 4 Johns. 42, 538. 

On the second point was cited 3 Dane, 
Abr. 147. 152, 153. 

STORY, Circuit Justice. In October, 1808, 
Roswell Merrick mortgaged the estate in 
controversy to Bufus Flint. Subsequently, 
in 1812, he made such an alienation as com- 
pletely to part with his estate in the equity, 
so far as dower is concerned. In the inter- 
mediate time he made great improvements 
on the estate, the dower in which is claim- 
ed, and forms the present subject of con- 
testation. He died in 1819; and afterwards, 
in April, 1820, Kufus Flint took possession 
of the mortgaged premises under process of 
law; and his interest therein by mesne con- 
veyances has since come to the Brimfield 
Manufacturing Company. 

The first exception presents the question, 
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whether the mortgage constitutes such an 
alienation of th& husband, as by law^estops^ 
the right of dower in any subsequent im- 
provements made by the husband upon the- 
estate before an entry or foreclosure under 
the mortgage. I say in improvements by the- 
husband, for the point does not arise as to 
improvements made by the mortgagee. This 
question must be settled by the local law of 
Massachusetts, although material lights may 
be borrowed from other sources to illustrate- 
the docti-ines of the common law, so far as- 
they have been adopted here. 

It is very clear, that at common law as 
widow is not entitled to dower in any equity 
of redepiption belonging to her husband dm-- 
ing the coverture. This doctrine resulted 
from the principle, that, by the mortgage,, 
the whole legal estate and seisin were gone- 
from her husband, and that dower could 
not arise, except in eases, where the hus- 
band had a legal seisin of the estate at some- 
time dm'ing the coverture. Co. Litt 31-^3;. 
Id. § 36. Courts of equity in this respect 
followed the rule at law. and refused to- 
create an equitable title to dower, -^'here a, 
legal title was denied to exist. Dixon v.. 
Saville, 1 Brown, Oh. 325; D'Arcy v. Blake, 
2 Schoales & L. 387; Titus v. Neilson, 5- 
Johns. Oh. 453, 454. But this has always, 
been considered a hard and harsh rule, and 
against the general snirit prevailing in the- 
construction of mortgages. In the state of 
New York an early struggle commenced, and 
the doctrine finally prevailed, that, at law, 
the mortgagor in possession was to be con- 
sidered as seised at law of the estate for all 
purposes, except as against the mortgagee- 
and those claiming under him; and, that his 
wife was dowable of an equity of redemp- 
tion in fee. Titus v. Neilson, supra, and cases- 
there cited. The same doctrine has been 
successfully and conclusively established in. 
Massachusetts. The mortgagor is here con- 
sidered as the real owner in seisin of the es- 
tate against all persons but the mortgagee- 
and persons claiming under him. If dis- 
seised by a stranger he may maintain a writ 
of entry sur disseisin; and a purchaser of 
the equity either from him, or under an exe- 
cution, acquires a like legal seisin, and mar 
maintain a like writ. Groton v. Boxborough, 
6 Mass. 50; Willington v. Gale, 7 Mass. ISSp 
Goodwin v. Richardson, 11 Mass. 469; "Wil- 
del V. Houghton, 1 Pick. 88. The very point,, 
that a widow is dowable of an equity of re- 
demption against every person not claiming: 
under a prior mortgage, was decided in 
Snow V. Stevens, 15 Mass. 278, and was sub- 
sequently recognised in Barker v. Parker, 
17 Mass. 564. The latter case was a very 
strong application of the doctrine, for the- 
wife had joined in the mortgage, and after- 
wards the husband's equity was sold br 
process of law, and before the purchaser had- 
redeemed, the mortgage was discharged by 
a third person; and it was held, that the- 
■svife was thereby let in to dower against tiie- 
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purchaser of the equity. See Hildreth v. 
Jones, 13 Mass. 525; Bolton v. Ballard, Id, 
227; Sno-w v. Stevens, 15 Mass. 278. 

The present, however, is not the case of 
a widow claiming dower of an equity of re- 
demption. Her husband was seised of the 
■estate during the coverture, and afterwards 
naortgaged the estate to Flint, in which she 
did not 3'oin. She is of course, as has been 
already decided, entitled to dower in the 
premises; and the question is as to the im- 
provements made after the mortgage. As 
against the heirs of her husband she would 
unquestionably be dowable of the improve- 
ments, or she would be dowable even of im- 
provements made by the heir himself. If the 
mortgage had been redeemed, she would 
have been so entitled. See Hildreth v. 
Jones, 13 Mass. 525; Bolton v. Ballard, Id, 
227; Snow v. Stevens, 15 Mass. 278. What 
reason is there, why she should not be entitl- 
•ed as against the mortgagee? The improve- 
ments were not made by him; and he has 
therefore no equity in that respect If it be 
said, that the improvements, being made 
after the mortgage, attached to the estate 
of the mortgagee for his benefit; it may 
with as much truth be stated, that the wife 
also had an inchoate right of dower, to 
which as an accruing benefit they ought to 
attach. But I put the case upon this, that 
here there was not, in the sense of our law, 
an absolute alienation of the estate by the 
husband, until after these improvements 
were made. A mortgage is not an absolute 
alienation. In Goodwin v. Richardson, 11 
Mass. 469, 473, the court said, that "the fore- 
closure (of a mortgage) operates as a new 
purchase by the mortgagee" See, also. Ex 
parte Quincy, 1 Atk. 477. If by such fore- 
closure the title is to be considered as re- 
lating back to the time of the original mort- 
gage, it is so in a limited extent, and not 
to cut out the rights of third persons. And 
it would require great consideration, before 
it could be decided, that, if after the fore- 
closure the title to the estate had failed by 
an ouster under a superior title, the mort- 
gagee, upon the covenants of wan-anty in 
the mortgage, could have recovered damages 
to the full value of the improvements made 
afterwards by the mortgagor. 

There is no case, in which it has boen held, 
that the widow is excluded from dower in 
improvements, unless made by a purchaser 
after an alienation- The court is now call- 
ed upon to go beyond that exception with- 
out any peculiar equity to justify it. I can- 
not but consider, that all the improvements 
made by the husband are to be considered 
as made for the benefit of the estate, and of 
all persons having an interest therein and 
according to such interest These improve- 
ments were annexed to the freehold, and 
became a part of it to all intents and pur- 
poses. If a recovery had been had under 
a superior title, they would have passed to 
the recoverer. The title of the dowress is 
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superior to that of the mortgagee in the 
premises; and I know of no rule of law, 
that restrains her from taking her third part 
of the freehold with all the improvements on 
it antecedent to the alienation of the hus- 
band in 1812. The same point came before 
"my learned friend, Mr. Chancellor Kent, in 
Hale V. James, 6 Johns. Ch. 258, and was 
by his cautious judgment decided in the 
same way; and I derive no small confirma- 
tion of my opinion from finding it coincide 
! with his. The report of the commissioners 
on this point must be confirmed. 

The other exception presents the question, 
whether the water-wheel and mill-gearing of 
the factory, without which it cannot be put 
in operation, are fixtures annexed to the free- 
hold, and so real estate, or are to be deemed 
mere personalty. The general rule undoubt- 
edly is, that whatever is once annexed to the 
freehold becomes parcel thereof, and cannot 
be aftei-wards severed but by him, who is en- 
titled to the inheritance. Therefore it is laid 
down in Co. Litt 53a. that if glass windows, 
though glazed by the tenant himself, be bro- 
ken down or canled away, it is waste, for the 
glass is part of the house. And so it is of 
wainscot benches, doors, windows, furnaces, 
and the like annexed or fixed to the house, ei- 
ther by him in the reversion or the tenant. 
The same doctrine is laid down by Lord Coke 
in the close of Herlakenden's Case, 4 Coke, 63, 
where he refers to a ease, then recently de- 
cided, in which it was held, that waste might 
be committed in glass annexed to windows, 
for it is parcel of the inheritance, and shall 
descend, as snoh, to the heu-, and the exec- 
utors shall not have them; and althougn 
the lessee himself, at his own costs, put the 
glass into the windows, yet being once parcel 
of the house, he could not take it away or 
waste it It was likewise then resolved, that 
wainscot, be it annexed to the fiouse by the 
lessor or lessee, is parcel of the house; and 
there is no difference in law if it be fastened 
by great nails or little nails, or by sa-ews or 
irons put through the post or walls. The like 
was adjudged in Cooke's Case, Moore, 177, 
where a tenant took away doors and cheek 
posts of a house, which he had added diu-ing 
his tenancy. Indeed, the doctrine is to be 
found in the Year Books. In 17 Edw. II. 518, 
it was held waste for a tenant to pull down a 
house erected by him during the tei-m. In 
20 Hen. VII. 13b, and 21 Hen. VH. 26b, 27a 
(which I incline to think different reports of 
the same case), it was decided, that a furaace 
erected hy the ancestor in his house was pai-- 
cel of the inheritance, and passed to the heir 
and not to the executor; and that the same 
rule would apply, where the ancestor had 
fixed vats in a brew-house or dye-house. 
Kingsmil, J., on that occasion said, that after 
it was once fixed to the freehold, it was inci- 
dent to the freehold, so that it was parcel 
thereof, and would go and pass at all times 
with the freehold. This docti-ine is fully rec- 
ognised by T^ord Chief Baron Comyns in his 
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Digest (Biens, B.), who lays it down (which is 
veiT applicable to the present ease), that mill- 
stones, fixed to a mill, belong to the heir and 
not to the executor. It is also recognised by 
the Lord Chancellor in Cave v. Cave, 2 Vera. 
508; and by Lord Mansfield in Lawton v. 
Salmon, 1 H. Bl. 259, note, who applied it in 
favour of the heu: as to salt-pans, which were 
fixed in salt-works by the ancestor, and fas- 
tened by mortar to a brick floor. Indeed, as 
between heir and executor the rule has never 
been relaxed, unless the case of the cider-mill, 
•cited in Lawton v. Lawton, 3 Atk. 13, is an 
exception, which may, perhaps, as the note 
there suggests, have turned upon a custom, 
or as Lord EUenborough, in Elwes v. Maw, 
3 East, 38, considers it, may be deemed a 
mixed case between enjoying the profits of 
land and carrying on a species of trade. 

In modern times a relaxation has, indeed, 
taken place in cases between tenant for life 
and remainder-man, and still more favour- 
ably in cases between landlord and tenant for 
the benefit of trade. The authorities are most 
ably summed up and commented on by Lord 
EUenborough, in Elwes v. Maw, 3 East, 3S; 
and it would be a useless labour to review 
them. See, also, Shep. Touch. 470; 3 Dane, 
Abr. 147, 153; Woodf. Landl. & Ten. c. 9, § 
1; Bull. N. P. 34; Toll. Ex'rs, bk. 2, c. 4, § 
2; Holmes v. Tremper, 20 Johns. 29; Lawton 
V. Lawton, 3 Atk. 13; Dudley v. Warde, 1 
Amb. 113; Beck v. Bebow, 1 P- Wms. 94; 
Ex parte Quincy, 1 Atk. 477; Penton v. Rob- 
art, 2 East, 88; Poole's Case, 1 Salk. 368; 
Lee V. Bisdon, 7 Taxmt. 188; Butler's note 
34b to Co. Litt. 53. In that case the court 
decided, whether rightly or not I am not 
called upon to decide, that the relaxation as 
•between landlord and tenant was confined to 
erections for the benefit of ti-ade, and did not 
extend to those for agricultuial pui-poses. 

It is the less necessary to consider the na- 
ture and extent of these exceptions, because 
they steer wide of the present ease, and all 
proceed upon the ground, that such fixtures 
are annexed to the freehold, and would, un- 
der the general rule, form a parcel of the in- 
heritance. See Lee v. Bisdon, 7 Taunt. 188. 
In Lawton v. Salmon, 1 H. Bl. 259, note, liord 
Mansfield, with reference to the salt-pans, 
said, "that the salt spring is a valuable inher- 
itance, but no profit arises, unless there is a 
salt-work, which consists of a building, &c., 
for the purpose of containing the pans, &e., 
which are fixed to the ground. The inherit- 
ance cannot be enjoyed without them. They 
ai-e accessaries, necessary to the enjoyment 
and use of the principal. The owner erected 
them for the benefit of the inheritance." Ev- 
■evy word here used is equally applicable to 
the case now before the court The water- 
wheel and gearing are necessary for the use 
of the factory. They were placed there by 
Mei'rick, when owner, for the purpose of be- 
ing used as parcel of the factory. The mill 
could not operate withoiit them. They were 
never disannexed by Slerrick. They passed. 
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or might have passed by the alienation of 
Merrick, as parcel of the factory mill. That 
has not been, as I recollect, directly denied; 
and if denied, it is clearly well founded in 
law. The citation from Oorayn's Digest, al- 
ready made, shows it. In Shep. Touch. 90, 
it is laid down, that "that, which is parcel or 
of the essence of a thing, albeit at the time of 
the grant it be actually severed from it, does 
pass by the grant of the thing itself. And 
therefore by the gi-ant of a mill, the mill-stone 
doth pass, albeit at the time of the grant it 
be actually sevei-ed from the mill. So by the 
grant of a house, the doors, whidows, locks 
and keys do pass, as parcel th^eof, albeit at 
the time of the grant they be actually severed 
from it'* See, also, Colegmve v. Dias Santos, 
2 Bam. & C. 76; Union Bank v. Emei-son, 15 
Mass. 159. These are stronger cases, than 
the present, for here there was no severance 
at any time before the dower absolutely at- 
tached to the estate. Fixtures of this nature 
pass also, as parcel of the inheritance, under 
a levy by execution. This was so held in 
conformity to the rule of the common law in 
Goddard v. Chace, 7 Mass. 432. Nor is there 
any thing in Gale v. Ward, 14 Mass. 352, 
which interferes with its authority; for the 
machines there described were not, sti-ictly 
speaking, fixtures. The same answer may be 
given to Cresson v. Stout, 17 Johns. 117. 

Upon the plain principles of the common 
law, then, the water-wheel and its gearing 
wei*e fixtures annexed to the freehold. They 
were necessary to the beneficial use of the 
factory, and could not be removed without 
prejudice to it They were so annexed, not 
by a tenant for life or for years, or for a lim- 
ited pui-pose, but by the owner for the per- 
manent enjoyment of the inheritance. They 
would have passed as appurtenances or inci- 
dents to the heir by descent, to a purchaser 
by sale, and to an execution creditor, who 
should levy on the estate, as parcel of the fac- 
tory. Nothing has been done to disannex 
them from the freehold. I cannot therefore 
perceive any ground, upon which the court 
can declare them not to be parcel of the in- 
heritance for the purpose of dower. Against 
the heir they would clearly be parcel, and I 
think they must be so as to purchas(a:s. They 
do not fall within any exception, in favour 
of which the ancient rule of law has been re- 
laxed. 

I was desirous of having somewhat more 
full knowledge of the nature and position of 
the water-wheel and gearing, than the report 
furnished; and the information has been fur- 
nished by the intelligent gentleman whose 
statement has been used by the consent of the 
parties. He clearly shows them to be fix- 
tures in the cwrrect sense of the term. The 
water-wheel is indeed movable, and hung on 
gudgeons, and has a head-stock not fixed; and 
the gearing consists of upright shafts and hor- 
izontal shafts, on which are drums, and on 
these are belts. All these are connected with 
cog-wheels, and tlie belts carry the motion 
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from one to another. The ends of the shaft 
of the wheel rest of course on permanent fix- 
tures in the building; and it cannot be taken 
out without removing a part of the building, 
and being separated into pieces. 

The exception, therefore, as to the fixtm-es, 
is also overruled, and the report is confirmed. 

Deci-ee aecordiDgly. 

Second decree: This cause coming on again to 
be considered upon the report made by the com- 
missioners appointed to assign dower in the 
premises, two exceptions were taken in behalf 
of the respondents to the said report, viz. 1st, 
That the commissioners erred in not consider- 
ing "the mortgage to Rufus Flint of October 
the 21, ISOS, in the pleadings mentioned as 
an alienation by the said Roswell Merrick, 
so as to affect the right of his wife to dower." 
2d. That the commissioners ei*red in consider- 
ing "the water-wheel and the main gearing 
of the factory as real estate." The excep- 
tions were thereupon argued by counsel for 
both parties. On considemtion thereof, and 
of the premises, it is ordered, adjudged, and 
decreed by the court, that the said exceptions 
be and they hereby are overruled; and that 
the same report do, in these respects, stand 
confirmed. And further, that the dowerthere- 
in assigned to the complainants by the com- 
missioners, firstly in their report, upon the 
ground, that they were right in their opinion 
on the points above excepted to, be, and here- 
by is confii-med and assigned to the complain- 
ants accordingly; and that the same report 
do, in all other respects, stand confirmed. 
And it is further ordered, adjudged, and de- 
creed, that the respondents do deliver posses- 
sion of the premises so assigned to the com- 
plainants accordingly, and do in all other re- 
spects perform this decree; and that the com- 
plainants do recover their reasonable costs in 
the premises, taxed at §345.75. 
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POWELL V- PAYNE. 

rCited in Hall v. Savage, Case No. 5,944. No- 
where reported; opinion not now accessible.] 
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POWELL et al. v. BEDFIELD et al. 

[4 Blatchf. 45-] i 

Circuit Court, S. D. New York. April 21. 1857. 

Equity— Bill to Compel Election- as to Which 

OP Two Sdits will be Prosecdted — Suit on 

Redelivery Bond — Condemnation Pkooeed- 

ings against goods— undervaluation. 

1. Semble, that, on a redelivery bond, given to 

,,^ '-'J?!*^ States, under section 4 of the act of 

l^¥n^' 183\.(4 Stat. 410), in the penalty of 

^J0,000, on which the estimated value of the 

entry is endorsed as ?3,357, and by a stipulation 

m which its penalty is to be deemed double that 

sum, it is not necessary that the United States 

should recover §20,000, if entitled to recover at 

1 (Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission,] 
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all, where the goods not redelivered are worth 
less than such estimated value. 

2. Where a suit on such a bond is pending in. 
the district court, this court has no authority^ 
on a bill filed by the obligors in the bond, against 
the collector and the district attorney, to restrain 
them trom prosecuting that suit, or to determine- 
in advance how much may legally be recovered 
m it. 

3. Nor, on such q bill, can this court interfere- 
with another suit pending in the district court 
to condemn the soods specified in the entrv, a* 
forfeited to the United States, because of fraud 
or undervaluation in their invoice. 

^1.^' 1^2^' °" ^^^^ ^ ^i"' can this court compet 
the defendants to elect between such two suits 
on the apprehension that there may be a recov- 
ery in the suit on the bond, for the non-delivery 
of goods which may be condemned as forfeite<J 
m the other suit. 

^•t-4-t.*^^"'^. of equity has no right to interfere 
with the strict legal rights of the United States 
under the revenue laws. Relief against the in- 
justice of enforcing their provisions in respect to 
penalties and forfeitures, must proceed from the 
treasury department. 

This was a bill in equity, to compel the 
defendants, [Heman J. Redfield and John 
McKeon,] the one as collector of the port of 
New York, and the other as distnct-attomey 
of the United States for the Southern district 
of New York, being the district In which 
that port is situated, to elect which one of 
two actions, now dei>ending in the district 
court for that disti'ict, they would prosecute, 
and to abandon the prosecution of the other. 
The defendants demurred to the bill, and a; 
motion of the plaintiffs [Alexander PowelP 
and others] for a preliminary injunction, and 
the demurrer, were argued together. The 
first suit was upon a redelivery bond in the 
penaltj' of $20,000, on which the estimated 
value of the entry, out of which these three 
suits arose, was indorsed as $3,357; and, by 
a stipulation In the bond itself, its penalty 
was, for the purposes of these suits, to be 
deemed double that sum. 

John S. McCuUch, for plaintiffs. 

John ItcKeon, DisL Atty., for defendants. 

HALL, District Judge. It was assumed by 
the plaintiffs' counsel, that the United States, 
if they recovered at all, must recover the 
full amount of the $20,000 stated in the bond 
referred to in the pleadings, although the 
goods not redelivered, and the non-delivery 
of which constitutes the breach of the. condi- 
tion of tlie bond, were worth only one or two- 
thousand dollars. This bond was taken 
under the fourth section of the act of May 
28,^ 1830 (4 Stat 410). Although the con- 
dition is not in strict accordance therewith, 
I do not perceive any reason for supposing- 
that the United .States must recover the 
sum of $20,000, if entitled to recover at 
all on the bond. But, however that may be, 
the plaintiffs have voluntarily assumed all 
the obligations which the bond imposes, and 
I do not understand that this court has any 
jurisdiction or authority to resti-aln the de- 
fendants from pi-oseeuting in the district 
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court, in the proper and regular discharge 
and course of their official duties, for the 
purpose of recovering whatever the United 
States have a legal right to recover on such 
hond; or any jmisdiction or authority to de- 
termine, in advance of the decision of the 
suit there commenced, the amount which 
may be legally recovered therein. The right 
to recover, if any, is a strict legal right; and, 
whatever of hardship there may be in the 
case, this court has no power to remit or 
mitigate any forfeiture which has been in- 
curred. The extent of such recoveiy is a 
proper subject for the decision of the district 
coux-t, so far as It depends upon any ques- 
tion which is not a question of fact merely; 
and, as a pm*e question of law, is a proper 
question for the detennination of that court, 
rather than of this court, sitting as a court 
of equity. If the decision of that court shall 
not be satisfactory, the party can present 
the questions involved, to this court, upon an 
appeal; but they cannot be determined in 
this court, in this suit. 

It is also assumed that, in addition to the 
recovery of the whole value of all the goods 
mentioned in the invoice and entry referred 
to in the pleadings, or much more indeed 
than their whole value, in the suit on the re- 
delivery bond, the whole of the goods men- 
tioned in such invoice may be condemned as 
forfeited to the United States, in the other 
suit which is being prosecuted in the district 
com-t, and that the probability of such injus- 
tice will justify the interference of this 
couri:. I do not understand how the goods not 
redelivered, and which, of course, were never 
seized, can be condemned in thai suit; for a 
seizure must necessarily precede such a con- 
demnation. If they have not been seized, 
they cannot be condemned, unless the plain- 
tiffs, by giving a bond, or bj their form of 
pleading, or by an omission to plead properly, 
in the suit for their condemnation, or other- 
wise, have admitted such seizm*e, or preclud- 
ed themselves from denying it But, if this 
has occurred, their proper remedy is by 
application to the district couit, to amend 
Iheir pleadings or proceedings. Certainly, 
they cannot make any such mistaken action^ 
of tlieirs the basis of this suit in this court' 
Therefore, the bill in tliis suit cannot be sus- 
tained on that gi-ound. 

But it is sought to sustain it on the furth- 
er ground that, in the suit for condemnation, 
the United States seek to forfeit all the prop- 
erty mentioned in the invoice— the 42 casks 
of salted hides, as well as the 2 casks of 
skivers—whereas they had a legal right, 
under the true construction of the statute, 
to seize and condemn only the two casks of 
skivers, the fraud or under-valuation com- 
plained of being confined to those casks 
alone. I do not see how this claim on the 
part of the United States, even conceding it 
to be excessive and unauthorized, can confer 
jurisdiction upon this court. It presents a 
simple and pure question of legal interpre- 
19FED.CAS. — 78 
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tition and construction, as applied to the 
revenue laws; and the district court is the 
court by which, under the acts of congress, 
these questions must iii the first instance, 
be decided. If the whole invoice be legally 
forfeited, I can find no authority for this 
court to resti-ain the condemnation of the 
whole; and, if the whole be not forfeited, I 
am bound to presume that the district comi; 
will so deteimine. The question is, most 
clearly, a proper question for the disti-ict 
court, as a court of law, and not one which 
this court, sitting as a court of equity, can 
decide, as peculiar to the exercise of its equi- 
table jurisdiction. 

But, it is assumed that, if the revenue laws 
have given to the United States a remedy on 
the bond, and also a farther remedy in the 
suit for a condemnation, in such manner that 
there may be a recovery in the suit on the 
bond, for a nondelivery of goods which may 
be condemned as forfeited in the other suit, 
this court may interfere and compel an elec- 
tion between the two suits. I am unable to 
see that this court could interfere even in that 
case. Suppose there had been a refusal to de- 
liver each and every parcel of the goods in- 
voiced, according to the condition of the re- 
delivery bond, that they had been fraudulent- 
ly removed and secreted, and that the officex-s 
of the customs had followed them, ferreted 
them out, and seized them, could this court 
interfere to prevent a prosecution upon the 
bond; in addition to the suit for the condem- 
nation of the goods seized? Or, suppose that 
a suit for the duties due upon the impoitation, 
another suit for a penalty for smuggling the 
goods, or an indictment for the same act, and 
another suit for the condemnation of the 
goods smuggled, were all brought, under the 
statutes authorizing such proceedings, could 
this court interfere and compel an election? 
I think not. The rights accx-uing to the Unit- 
ed States under the revenue laws are strict 
legal x-ights, axising from positive provisions 
of acts of congress, frequently cumulative in 
their penalties and sanctions; and it is not 
infrequently the case, that their stringent en- 
forcement operates harshly, and even unjust- 
ly, upon those who have inadvertently or un- 
wittingly violated their provisions, and incur- 
red the penalties and forfeitures and other 
punishments for which they provide. But 
this gives a court of equity no right to in- 
tex'fere, and, by injunction or deci*ee, to vir- 
tually repeal the expx'ess provisions of a pos- 
itive statute, or defeat their operation in the 
particular case. The x*emedy for these in- 
evitable consequences of the strict and gen- 
eral pi-ovisions of those laws, which fx-e- 
quently impose a penalty or create a fox*- 
f eitxu'e where the pax*ty who is to suffer there- 
by has been innocent of all intention to de- 
fi-aud the revenue or evade the laws, is by 
an application to the secretary of the ti-eas- 
xxry, and not to the equitable jurisdiction of 
this court 
Whatever defence the plaintiffs have in 
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either af the actions mentioned In the bill, 
can be made in the district court, and, if they 
seek any equitable interference, they must 
seek it at the ti-easury department The pre- 
liminarj' injunction must be denied and the 
demurrer be allowed, with costs. 
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POWER V. SEMMES. 

[1 Cranch, C. 0. 247.] i 

Circuit Court, District of Columbia. July 
Term, 1805. 

Witness Fees — Service of Subposna. 
Witnesses are entitled to their fees, although 
the summons be served by a private person. In 
a judgment upon an attachment, interest can- 
not be added. 

' A summons for witness^ in Virginia, on 
the part of the plaintiff, was issued and di- 
rected to the marshal of Virginia. It was 
served by a private person who made affida- 
vit that he read it to the witnesses and re- 
quired their attendance, and that he believ- 
ed they attended in consequence of such 
summons. 

THE COURT allowed them to prove their 
attendance, and directed their fees to be 
taxed in the bill of costs in the same man- 
ner as if served by the marshal of Virginia. 

On foreign attachment, the interest was 
calculated up to the time of the affidavit 
made before the justice who issued the war- 
rant. At the time of condemnation, the 
plaintiff's counsel, (Mr. Howitt,) moved for 
interest to be added to the time of the judg- 
ment 

THE COURT refused. 
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POWERS et al. v. BARNEY. 

[5 Blat-ehf. 202.] 2 

Circuit Court S. D. New York. Dec. 1, 1863. 

Customs Duties — Coxstruction of Tariff Act 
— AMEioaiTT — Repugxaxt Puovisions. 
1, Where, in the 19th section of the tariff act 
of March 2, 1861 (12 Stat 188), a duty of 10 per 
cent, ad valorem was imposed on "Peruvian 
bark," and, in the 23d section of the same act 
the same article was exempted from duty. Edd, 
that, as the two provisions were repugnant, the 
last one must prevail, as speaking the final and 
latest intent of the law makers. 
ICited in Re Davis, Case No. 3,615; Arthur v. 
Sussfield, 96 U. S. 130; Dieckerhoff v. Rob- 
ertson, 40 Fed. 569.] 
[Cited in State v. Silver, 9 Neb. 89, 2 N. W. 
215; State v. City of Toledo, 48 Ohio St 
130, 26 N. E. 1061.] 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 

- [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



2. In cases of serious ambiguity in the lan- 
guage of a tariff act or doubtful classification of 
articles, the construction must be in favor of the 
importer, as duties are never imposed upon the 
citizen upon vague or doubtful interpretations. 
[Cited in U. S. v. UUman, Case No. 16,593; 
Rice V. U. S., 4 C. 0. A. 104, 53 Fed. 912; 
Hartranft v. Wiegmann, 121 U. S. 616, 7 
Sup. Ct 1244.] 
[Cited in Re Will of Enston, 113 N. Y. 178, 
21 N. E. 87; State v. Pullman's Palace Car 
Co., 64 Wis. 101. 23 N. W. 872.] 

This was an action [by Thomas H. Powers 
and others] against [Hiram Barney] the col- 
lector of the port of New York, to recover 
back an alleged excess of duties paid, under 
protest, on an article invoiced as "Bark, Pe- 
ruvian," imported from Southampton into 
the port of New York. The duties were 
paid on the 31st of July, 1861. 

Andrew R. Culver, for plaintiffs. 
E. Delafield Smith, Dist Atty.. for defend- 
ant 

NELSON, Circuit Justice. The importa- 
tion in this ease was made under the act of 
March 2, 1861 (12 Stat 178). The goods 
were charged by the collector with a duty of 
ten per cent ad valorem. The plaintiffs in- 
sist that they were exempt from any duty. 
The 19th section of the act imposes a duty 
of ten per cent, ad valorem upon the articles 
enumerated in it, and, among othei-s, "Peru- 
vian bark." If this section stood alone, tlie 
right to impose the duty in question would 
be plain. But the 23d section of the same 
act which exempts articles enumerated in 
it embraces in the list the same article— so 
that each party finds an authority for his 
claim in the same act of congress. In this 
difficulty of conflicting claims, I know of no 
other way of solving it than by applying 
the well settled rule of construction, in the 
case of two repugnant provisions of the 
same act, which is, that the last provision 
shall pi-evail, as speaking the latest and final 
intent of the law makers. 

Another principle may also be invoked, 
which is, that in cases of serious ambiguity 
in the language of the act, or doubtful 
classification of articles, the construction is 
to be in favor of the importer, as duties are 
never imposed on the citizen upon vague or 
doubtful interpretations. There must be a 
judgment for the plaintiffs. 



POWERS (LANSTRAAZ v.). See Case No. 
8,078. 



Case Ho. 11,362. 

POWERS V. MORTEE et al. 

[4 Am. Law Reg. 427.] 

Circuit Court E. D. Louisiana. 1855. 

GuAiiDiAN' Axn Ward — Authoritt to Take 

MiNon's PiiOPERTr in Another Jukisdictiom 

— DoMiciL OF Minor. 

1. Where a resident in Louisiana died intes- 
tate, leaving two minor children surviving liim, 
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who had been placed, in the father's lifetime, in 
-the care of an uncle in the state of New York, 
and he having, after the father's death, been 
■duly appointed their guardian there, an appli- 
<;ation made in Louisiana by the uncle to set 
aside proceedings in that state appointing the 
grandmother tutrix will be refused; neither will 
the court decree a sum of money to be paid to 
the New York guardian for the support and 
•education of the children. 

2. Authority conferred on a guardian in New 
York can give him no right to come into Louisi- 
jina, and take the minor's property there, which 
is already in the possession of a legal tutrix. 

3. The rights and duties of guardians are 
-strictly local. 

4. The domicil of the minor must follow the 
domieil of the father. 

[This -was a proceeding by Charles Powers, 
guardian of the children of James Brown, 
Jr., deceased, against Anna Olivia Mortee and 
Thomas J. Mortee, her husband, to set aside 
proceedings of the Eighth district court of 
Louisiana appointing defendants tutrix and 
■co-tutor of the minors, as illegal, and there- 
fore null and void, and seeking to recover as 
much of the property of James Brown, Jr., 
.as belongs- to the children,] 

MeOALEB, District Judge. The late James 
Brown, Jr., who Tvas for many years a citi- 
5:en of this state, and a resident of the parish 
of St. Tammany, departed this life on the 
16th of September, 1S53. He died intestate, 
leaving two children, viz: Adelaide Clare, 
4iged ten years, and Emma Eliza, aged eight 
j'ears, who were the only children born of his 
marriage -with his first "wife, Eliza Hosmer. 
Jie also left as widow in community Rosa 
Ginault, his second wife, who was pregnant 
at the time of his death, and who has since 
.been delivered of a female child, named 
Louisa Laura. The first wife of Brown died 
several years before her husband. After her 
■death, her surviving children were committed 
Tjy their father to the care of their grand- 
mother, Mrs. Mortee, one of the defendants 
in this action. They remained under her 
-charge for seven or eight years, and were 
then taken to New York, and placed by their 
father imder the care of the plaintiff, Charles 
Powers and his wife (the latter being the 
;sister of the said James Brown), where they 
now remain. Since the death of the father, 
their grandmother, Mrs. Moitee, has demand- 
ed the possession of the children; but the 
plaintiff refuses to comply with the demand, 
upon the grovmd that it was the wish and re- 
quest of their father that they should remain 
under the care and protection of himself and 
wife. He alleges "that after the decease of 
the father, at the request of the grandfather 
•and uncle and aunt of the said children, he 
applied to the surrogate's court, in the state 
•of New York, and was legally appointed the 
guardian of the said children, who now, re- 
side with him and his wife in that state, and 
are supported and educated out of their own 
funds. The relatives at whose request this 
^proceeding was resorted to, are the paternal 



grandfatJier, uncle and aunt of the children. 
The letters of guardianship were granted by 
the surrogate of Kiehmond county, in the 
state of New York, on the IGth of January, 
1S54. Immediately after the death of James 
Brown, Jr., his euccession was opened in the 
parish of St. Tammany, and an administrator 
appointed. Ihe defendant, Sirs. Mortee, be- 
ing the grandmother of the minor children, 
and the only ascendant residing in the state 
of Louisiana, was by law entitled to the 
tutorship, and was, by an order of the Eighth 
district court, appointed tutrix on the 29th 
of November, 1853. Her husband, by the 
same authority, was appointed co-tutor. They 
both aver that they have complied with all 
the requisites of tiie law, and have given 
bond and security to the satisfaction of a 
meeting of the friends of the family of the 
minors, in a sum sufficient to cover their in- 
terest in their fathei-'s estate, as well as the 
property they inherited from their mother. 
They further aver that they have thus been 
legally appointed to the tutorship of the said 
minors, and are now in the discharge of their 
duty in that capacity. They deny that the 
plaintiff, Powers, has any right to control or 
interfere with the persons or property of the 
said minors in any manner. ■ 

The avowed object of this action, as ap- 
pears from the plaintiff's petition, is to set 
aside the proceedings of the Eighth district 
court, appointing the defendants tutrix and 
co-tutor of the minors, as illegal, null, and 
void, and to recover possession of the property 
belonging to the succession of James Brown, 
Jr., or as much thereof as legally belongs to 
these two children. In the event of a refusal 
on the part of this court to grant to the plain- 
tiff the possession of the property, he prays 
that the court will award a sum of money to 
be paid to him, Irom time to time, for the 
support and education of the children. "We 
have seen that the father died intestate; that, 
although he placed the children under the 
care of his brother-in-law and sister in New- 
York, there is nothing to show that he ever 
intended to remove to that state, and fix his 
permanent residence there; nor does it ap- 
pear that it was his wish that tBe children 
should reside there for any other purpose than 
to obtain an education. The correspondence 
introduced in evidence, certainly exhibits 
great solicitude on his part, that his children 
should continue to remain under the care of 
his sister. But as this solicitude was only 
expressed in reference to their education, and 
evidently did not relate to their permanent 
residence, either during his own life, or in the 
event of his death, it is impossible to say 
that any change of domicil was ever contem- 
plated. It Is clear, in point of fact, that the 
domicil of the father was in Louisiana; and 
it is equally clear, in point of law, that the 
appointment of a tutor or curator to a minor, 
belongs to the judge of probates of the place 
of domicil, or usual residence of the father 
and mother of such minor, if they or either 
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of them be living. If the father and mother 
be dead, the appointment shall be made by 
the judge of probates, at their last place of 
domicii; or, if they had no domicil, of the 
minor's nearest relations. The place of birth 
of a person is considered as^his domicil, if it 
is at the time of his birth the domicil of his 
parents, "patris originem unusquisque sequi- 
tur." The domicil of birth of minors con- 
tinues until they have obtained a new domi- 
cil. Minors are generally deemed incapable 
of changing their domicil during their minori- 
ty, and therefore they retain the domicil of 
their parents; and if the parents change their 
domicil, that of the children follows it; and 
if the father dies, his last domicil is that of 
the infant children. Dig. lib. 50, tit. 1, 1. 3, 
4; Story, Confl. Laws, 44. It is wholly incon- 
sistent with our law, that any one not resi- 
dent in the state should be appointed a tutor 
to a minor whose domicil is within the state, 
and whose interests or property may be here 
situated. Oiv. Code, art. 351; o Mart. (N. S.) 
382. And it is quite unnecessary, therefore, to 
discuss the claims of the plaintiff, or of any 
other relative or connection of these minors 
residing in New York, to be appointed their 
tutor; nor is it necessary, for the pui-poses of 
a correct decision of this case, to inquire into 
the legality of the appointment of the plain- 
tiff as guardian, by the surrogate of Rich- 
mond county, New York. The question for 
this court simply is, can the authority thus 
conferred upon the plaintiff, as guardian of 
these minors in the state of New York, give 
him a right to come into this state, and take 
the property already in the possession of a 
tutrix; appointed at the place where that 
property is situated, and administer it for 
the benefit of those minors? It is clear to my 
mind that he has no such right. He could not 
by the laws of Louisiana claim the tutor- 
ship of these minors at all, and for the simple 
reason that he does not reside within the 
state where the minors have their legal domi- 
cil, and where their property is situated; and 
oven if he were a resident of the state, his 
claims would not, under our law, be preferred 
to those of their grandmother. I am called 
upon to decide a question involving the right 
to the possession of property, according to the 
law of Louisiana, and not according to that 
of New York. ° Whatever may be the rights 
the appointment of guardian would confer 
in the latter state, it is clear that It confers 
no extra-territorial authority to perform acts 
directly opposed to the whole policy of our 
own laws; for who can doubt that it would 
be at war with the express provisions of our 
Code, to permit a guardian residing in the 
state of New York to assume the adminis- 
tration of minors' property in Louisiana; our 
own legislature has prescribed rules and regu- 
lations upon this subject. It has thought 
proper to say how and by whom such prop- 
erty shall be administered; and it is sufficient 
to say that the plaintiff has not shown that 
he is within the requirements of the law. 



It is well established in our jurisprudence, 
that when the father and mother of the minor 
are dead, the grandfather is entitled of right 
and by law, to the tutorship of the minor; 
and no supposed aversion of the minor to- 
wards him, can deprive hun of it, that it 
may be given to a brother of the deceased. 
It is equally well established that when no 
tutor has been appointed by will, it is the 
duty of the judge of the court of probates, to 
give the tutorship to the nearest ascendant 
of the minor. 10 La. 541, 542. In such a 
ease, where both parents are dead, the gi-and- 
father is entitled to letters of tutorship; and 
it is unnecessarj' to call a family meeting to au- 
thorize or sanction his appointment. Oiv. Code, 
art. 2S1. In the case now before the court, it 
is unnecessary to consider the claims of the 
grandfather, inasmuch as it is not shown 
that either paternal or maternal grandfather 
has asserted any claims to the tutorship. The 
latter is dead, and the former is a resident 
of the state of New York, and could not for 
the reasons already adduced, from Louisiana 
law, x-eceive the appointment of tutor even if 
he had demanded it. Under such circum- 
stances, the gi-andmother, bemg the nearest 
ascendant in the direct line of the minor, re- 
siding within the state, and where the prop- 
erty is situated, had a clear right to claim 
the tutorship by the effect of the law. Id. 
arts. 2S1, 284. 

It is impossible to perceive upon what solid 
grounds the claims of tlie plaintiff in this case 
can rest. The rights and powers of guardians 
are considered as strictly local, and not as 
entitling them to exercise any authority over 
the person or personal property of their wards 
In other states, upon the same general rea- 
soning and policy which have circumscribed 
the rights and authorities of executors and 
administrators. Morrell v. Dickey, 1 Johns. 
Oh. 153; Story, Confl. Laws, § 409. To au- 
thorize the plaintiff to take charge of the 
property of these minors, whether to admin- 
ister it within this state, or to sell it and re- 
move it beyond the reach of the lex rei sitie, 
some liigher powers than those which are 
necessarily incidental to his appointment of 
guardian, under the laws of New l^ork, should 
be exhibited. If the legal domicil of these 
minors was in New York, there would per- 
haps be some ground for the claims he has 
asserted before the court; but we have seen 
that there has been no change of domicil 
since the death of the father, for the reason 
that it is not In the power of the children, 
during their minoritj-, to make such a change. 
We have also seen that the person designated 
by our laws as entitled to the tutorship, has 
actually been appointed; and our Code ex- 
pressly declares that the domicil of a minor 
not emancipated, is that of his father, mother, 
or "tutor. 

But the plaintiff contends that no tutrix 
has been legally appointed; that the powers 
exercised by the clerk, as they appear from 
the mortuary proceedings in the court having 
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charge of the settlement of the succession of 
James Brown, Jr., were illegal and -uncon- 
stitutional. Let us admit for a moment that 
this position were strictly correct— in what 
possible mode would the alleged irregularities 
operate in favor of the plaintifE? Let us sup- 
pose that Mrs. Mortee were now depnveQ of 
her tutorship, would he. under any circum- 
stances, he entitled to demand of this court 
an order to put him in her place? From the 
view we have already taken of the law of this 
case, it is clear that tlie statement of the 
question would necessarily call for a negative 

reply. 

Here I might with propriety leave the case; 
hut my respect for the argument of the coun- 
sel for the plaintiff, has induced me to ex- 
amine the act of the legislature of Louis- 
iana, approved April 30th, 1853, entitled "An 
act to prescribe the powers and duties of 
clerks of courts, the parish of Orleans ex- 
cepted." The seventy-sixth article of the 
constitution of Louisiana declares that "the 
legislature shall have power io vest in clerks 
of courts authority to gi-ant such orders and 
do such acts as may be deemed necessary for 
the fm;therance of the administration of jus- 
tice; and in all cases tue powers thus granted 
shall be specified and determined." Among 
the powers specified and determined in the 
act above referred to, we find the power to ad- 
minister oaths in all cases; to grant orders for 
affixing seals, taking inventories, and mak- 
ing petitions, and to order the execution of 
wills; to confirm testamentary executors; to 
confirm and appoint tutors and under-tutors; 
to order family meetings, and homologate 
their proceedings, if no opposition is made 
thereto; to grant orders for the sale of suc- 
cession property, &c. Thepowei-sheregranted 
by the legislature were sufficiently ample to 
authorize the acts of the clerk of the Eighth 
district court, in reference to the appoint- 
ment of the tutrix; and so far from the leg- 
islature having transcended its constitutional 
authority, it seems to have po^essed full 
power over the subject, in virtue of the con- 
stitution itself. The whole policy of the law 
Is apparent. It is to prevent delays m the 
settlement of successions; to facilitate the 
ordinary proceedings for that purpose, in the 
absence of the judge, who is compelled to 
hold court in the different parishes composing 
his district, and who cannot, therefore, be 
present at the various places where the courts 
are held, to grant such orders as are indis- 
pensably necessary for the speedy and proper 
administration of justice. If the clerk should 
commit errors and irregularities, in the exer- 
cise of the powers- specifically conferred by 
law, the parties aggrieved have their remedy 
by an opposition, which would bring the er- 
rors complained of before the judge for re- 
vision. 

A full consideration of the merits of this 
case, has led me to the conclusion that the 
plaintiff is not entitled to the relief he seeks 
at the hands of this court, and that his peti- 
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tlon must be dismissed with costs. A judg- 
ment of dismissal must be entered according- 
ly- ^^ 

POWERS (WEBB v.). See Case No. 17,323. 



Case Wo. 11,363. 

POWHATTAN STEAMBOAT CO. v. APPO- 
MATTOX R. GO. 
[4 Quart. Law J. 100.] 
District Court, E. D. Virginia. Feb., 1S59. i 
Contracts Made ox Sdnday. 

1. A promise to do what is forbidden by law, 
or a promise made in consideration of an act 
done in violation of law. is void; and the in- 
fliction of a penalty for the doing of any act is 
an implied prohibition of it. 

2. The statute against laboring on the Sabbath 
applies to corporations. 

3. A common carrier is not responsible for the 
failure to deliver goods delivered to him on Sun- 
day. 

Tlie plaintiffs offered in evidence a statute 
of the state of Maryland, incoi-porating them 
in the name of the Powhattan Steamboat 
Companj^ and further introduced evidence 
tending to prove that for many years prior 
to the 26th day of June, 1853, they had run 
a weekly line of steamboats, for the trans- 
portation of goods and merchandise between 
the city, of Baltimore and the city of Rich- 
mond, in the state of Yirginia, which boats 
were accustomed on each trip to stop at 
City Point, on James river, for the purpose of 
landing goods and merchandise, destined for 
Petersburg, Virginia, and of receiving goods 
and merchandise sent from Petersburg; that 
the said goods and merchandise were convey- 
ed between City Point and Petersburg in both 
directions, by means of a railroad between 
those places; that on the said 2Gth June, 
1853, and for several years previously, the 
said railroad was the property of and operat- 
ed by the defendants, a corporation created 
by the state of Virginia; that on the said 
26th June, 1853, and during the whole period 
previously that the said railroad was owned 
and operated by the defendants, there was 
an arrangement and contract between the 
plaintiffs and defendants, for the transporta- 
tion of goods and merchandise, by their re- 
spective lines of conveyance, between Balti- 
more aforesaid, and Petersburg aforesaid; 
that under the provisions of said arrange- 
ment and contract, goods and merchandise 
destined to be transported from Baltimore 
to Petersburg, were to be delivered in Balti- 
more to the plaintiffs, whose agent there was 
to give receipts therefor, promising to deliv- 
er such goods in Petersburg, and the said 
goods were to be carried by the plaintiffs upon 
their steamboats to City Point, and there de- 
livered to the defendants, and by them trans- 
ported on their railroad to Petersburg, and 

1 [Reversed in 24 How. (65 U. S.) 247.] 
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that the freight for the entire distance should 
he collected in Petersburg, by the agent of the 
plaintiffs, and one-fourth part thereof paid to 
the defendants; and that the plaintiffs and 
defendants entered upon the said course of 
transportation, and px'osecuted the same reg- 
ularly until the said 26th June, 1853; that 
according to the regular course of the trans- 
portation, one of the steamboats of the plain- 
tiffs left Baltimore every Saturday, in the 
afternoon, and arrived at City Point at or 
shortly after noon on Sunday, and there, on 
the same day, delivered the goods and mer- 
chandise destined to Petersburg to the de- 
fendants, by depositing the same in the ware- 
house of the defendants, located on the wharf 
at City Point, adjacent to the road of the de- 
fendants, the agent of the defendants opening 
the warehouse for the purpose of enabling 
the plaintiffs to deposit the said goods and 
merchandise therein, and closing the same 
after the said goods and merchandise had 
been so deposited— the whole labor of landing 
the goods and merchandise, and depositing 
them in the warehouse, except the opening 
and closing the wai'ehouse being performed 
by the plaintiffs; that according to the usual 
course of said transportation such goods and 
merchandise remained In the said warehouse 
until Monday morning, when they were trans- 
ported by the defendants to Petersburg, and 
the steamboat of the plaintiffs, after so de- 
livering the goods to the defendants, proceed- 
ed on Sunday up the river to Richmond; that 
on Satm-day, the 25th of June, 1853, one of 
the steamboats of the plaintiffs left Baltimore 
as usual, having on board goods and mer- 
chandise destined for and to be conveyed in 
said boat to Richmond, and having on board 
also other goods and merchandise destined 
for Petersburg, for which the said plaintiffs 
had given their receipts in Baltimore to be 
delivered in Petersburg according to the con- 
tract and course of transportation aforesaid; 
that the said steamboat reached City Point 
about noon on Sunday, the 26th of June, 
18j3; that the agent of the defendants un- 
locked and opened the warehouse of the de- 
fendants to enable the plaintiffs to deposit 
therein the goods and merchandise destined 
for Petersburg, and that the plaintiffs on the 
same day landed the goods and merchandise 
destined for Petersburg, and deposited them 
in the said warehouse, which was thereupon 
closed by the said agent of the defendants— 
the whole labor of landing and depositing 
the goods except the opening and closing of 
the warehouse being performed by the plain- 
tiffs, and that the said steamboat proceeded 
up the river to Richmond on the same day, 
and as soon as the said goods and merchan- 
dise destined for Petersburg had been landed 
and delivered as aforesaid, all which were 
according to the usual course of the said 
business; that on the same day the said 
warehouse and all the goods and merchandise 
aforesaid were destroyed by fire; that ac- 
tions were instituted by sundry parties own- 



ing the said goods and merchandise against 
the said plaintiffs, in the circuit court of 
Petersburg, to recover the value of the said 
goods and merchandise; that immediately 
after the institution af the said actions, the 
plaintiffs gave notice to the defendants of 
the institution and pendency thereof, and 
that in case the plaintiffs should be held lia- 
ble therein for the said goods and mei'chan- 
dise, they would claim reimbursement from 
the said defendants of the amount which 
they might be compelled to pay, and calling 
upon them to come in and defend the said ac- 
tions; that the said actions were fully de- 
fended by the said plaintiffs, and verdicts 
and judgments rendered against them for 
the value of the said goods and merchandise, 
vphich said verdicts and judgments proceeded 
and were founded upon the ground of negli- 
gence and want of due care in the custody 
and preservation of the said goods and mer- 
chandise, in the warehouse aforesaid; that 
by the said verdicts and judgments the said 
plaintiffs were held liable for the sum of 
?12,000 and upwards, and were compelled 
to pay and did pay the same, for the recov- 
ery of which from the defendants, the pres- 
ent action is brought And the plaintiffs fur- 
ther introduced evidence tending to prove 
that it was a part of the contract between 
plaintiffs and defendants, that in case the 
agent of the defendants should not be pres- 
ent at City Point, to open the warehouse, on 
the arrival of the steamboat on Sunday, the 
agents of the plaintiffs were authorized to 
open the said warehouse themselves, and de- 
posit the said goods therein; that the usual 
time for the steamboat to leave Richmond on 
her retui-n to Baltimore was in the afternoon 
of Tuesday, and that it was necessary for her 
to leave at that time, so as to reach Balti- 
more in time to discharge her cargo and take 
in another by the usual time of departure on 
Saturday; that unless the said boat reached 
Richmond by an early hour on Monday morn- 
ing, it was necessary, to enable her to leave 
on Tuesday afternoon, that she should work 
all Monday night in discharging and receiv- 
ing cargo; and that such exti-a labor on 
Monday night would have required the plain- 
tiffs to employ a larger force, and subjected 
them to largely increased expenditure; and 
that the distance between City Point and 
Richmond could be run by said boat in some 
four or five hours. And it was proved that the 
president, directors, and stockholders of the 
plaintiffs' corporation are, and always here- 
tofore have been, citizens of the state of 
Maryland, and that the president and dl- 
rectoi-s of the defendants' corporation are, 
and have always heretofore been citizens of 
Virginia, and that the road and all the prop- 
erty of the defendants' corporation belong, 
and have always heretofore belonged, to the 
city of Petersburg, in Virginia. 

The defendants, to sustain the issue on 
their part, introduced evidence to prove that, 
though the plaintiffs delivered the goods 
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from their boat into the warehouse of the de- 
fendaBts on Sunday, the 26th day of June, 
1S53, and had heen in the habit of doing so 
on previous Sundays, they were allowed to 
do so only for the convenience and accommo- 
dation of the plaintiffs, and upon an under- 
standing and agreement between the said 
plaintiffs and defendants that the said goods 
should, until Monday morning, be at the risk 
of the plaintiffs, the said defendants not do- 
ing any worlc on Sunday. And thereupon the 
defendants, by their counsel, moved the court 
to instruct the jury as follows: "If the jury 
believe from the evidence, that at the time of 
the fire in the declaration mentioned, the 
plaintiffs and defendants were engaged in 
the business of carrying goods and merchan- 
dise between Baltimore and Petersburg, in 
two steamboats, which plied between Balti- 
more and Bichmond, conveying tlie goods and 
merchandise to City Point and there deliv- 
ering the same to the defendants, who carried 
■them thence to Petersburg, over their rail- 
road, and that in the usual course of trans- 
portation, the plaintiffs delivered from one 
of their steamers to the defendants at City 
Point, on Sunday of each weet, the goods 
and merchandise which had been brought in 
the same from Baltimore, and was to be car- 
ried by the defendants from City Point to 
Petersburg, and that in accordance with that 
usage, the plaintiffs, who have carried the 
goods and merchandise in the declaration 
mentioned from Baltimore to City Point in 
their transit to Petersburg, delivered the 
same to the defendants on Sunday, the 



day of June, 1853, on Sabbath day, and that 
the said goods and merchandise were burned 
on the same day, Sunday, June — , 1S53, that 
they must find for the defendants." 

Macfarland & Roberts, Mr. Joynes. Mr. 
Tucker, and Mr. Patton, for plaintiffs. 

Robinson & Jones and Mr. Gholson, for de- 
fendants. 

HALLYBURTON, District Judge. The 
question for the decision of the court in this 
case is, whether the railroad company are 
liable, as common carriers, for the loss of 
goods delivered to Ihem and accepted by 
them as such carriers, on a Sunday, to be 
carried by them on the following day, from 
City Point to Petersburg, which goods while 
in the warehouse or depot of the railroad 
company, were consumed by fire on the day 
on which they were delivered. It is too 
well settled as a principle of the common 
law to require discussion, that a promise to 
do what is forbidden by law, or a promise 
made in consideration of an act done in vio- 
lation of law, is void; and it seems to be 
now equally well settled that the infliction 
of a penalty for the doing of any act is an 
implied prohibition of it The rule is stat- 
ed by Holt Chief Justice (Bartiett v. Vinor, 
earth. 252) in the following words, quoted 
by Tindal, O. J., in De Begnis v. Armistead, 
10 Bing. 107: "Every conti-act made for or 
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about any matter or thing which is prohib- 
ited and made unlawful by statute, is a void 
contract though the statute does not men- 
tion that it shall be void, but only inflicts a 
penalty on the offender; because a penalty 
implies a prohibition, though there are no 
prohibitory words in the statute." And it 
is said in Cope v. Rowlands, 2 Mees. & W. 
149, to be "perfectly settied that where the 
contract which the plaintiff seeks to enforce, 
be it express or implied, is, expressly or by 
Implication, forbidden by the common or 
statute law, no court will lend its assistance 
to give it effect;" and that "it is equally clear 
that a contract is void, if prohibited by a 
statute, though the statute inflicts a penal- 
ty, only, because such penalty implies a pro- 
hibition." The general principle above laid 
down, has also been sanctioned by the su- 
preme court of the United States in the 
cases of Armstrong v. Toler, 11 Wheat [24 
U. S.] 258; Groves v. Slaughter, 15 Pet [40 
U. S. 449]; and Harris v. Runnels, 12 How. 
[53 U. S.] 80. And a great number of cases, 
both in England and the United States, 
have decided that contracts and agreements 
to do what is forbidden by the statutes 
enacted for the purpose of enforcing the ob- 
servance of the Sabbath, and contracts made 
in consideration of acts done in violation 
of those laws, are utterly void. The stat- 
ute of Virginia, in relation to labor on 
Sunday, to be found in Code Va. 1849, pp. 
740, 741, is in the following words: "If a 
free person on a Sabbath day be found la- 
boring at any trade or calling, or employ his 
apprentices, servants or slaves in labor, or 
other business, except in household or other 
work of necessity or charity, he shall for- 
feit two dollars for each offence; every day 
any sei-vant, apprentice or slave is so em- 
ployed, constituting a distinct offence. No 
forfeiture shall be incurred under the pre- 
ceding section for transportation on Sunday 
of the mail, or passengers, or their baggage. 
And the said forfeiture shall not be incurred 
by any person who conscientiously believes 
that the seventh day of the week ought to 
be observed as a Sabbath and actually re- 
frains from all secular business and labor on 
that day, provided that he does not compel 
a slave, apprentice or servant not of his be- 
lief, to do similar work or business on Sun- 
day, and does not on that day disturb any 
other person." 

And the court has now to inquire whether 
such a contract as that to which we have 
above referred, between the steamboat and 
railroad companies, is annulled by the stat- 
ute above recited or not That for one car- 
rier to deliver goods to another, to whom by 
his contract he is bound so to deliver them, 
is to labor in his calling, is clear. It is said, 
however, that the parties to this suit are in- 
corporated companies, and that our act of 
assembly does not apply to corporations, 
nor to vessels engaged in the carrying trade 
between different states of the Union; and 
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moreover, if it did, tliat such a deliyeiy of 
goods as has been supposed, is a Tt^'ork of 
necessity within the meaning of the act; but 
we have a statute which expressly declares, 
that "the word 'person' may extend and be 
applied to bodies politic and corporate, as 
well as individuals"; and without refeiTing 
to that, I have no doubt that the legisla- 
ture intended to prohibit corporations, which 
aue only associations of individuals, as well 
as to prohibit individual persons, from en- 
gaging in their ordinary business on the 
Sabbath. It will not be seriously affirmed 
that our banks may open their doors, and 
discount notes, and cany on their usual 
business on Sundays, without any breach of 
the law; or that our railroad companies may 
lawfully receive, and carry and deliver mer- 
chandise on Sundays, as on the other days 
of the week. As to steamboats and other 
vessels engaged in commerce between the 
states, or between the United States and 
foreign countries; although the power to 
regulate such commerce be conferred upon 
congress exclusively, by the federal con- 
stitution, yet the police regulations of the 
several states have never been held to be 
prohibited by that instrument; and the law 
in relation to the observance of the Sabbath 
is merely a regulation of the police. It was 
intended solely to promote good order, and 
morality and religion, and not at all as a 
commercial regulation, though like many 
other ponce regulations, it may indirectly 
affect commerce to some extent. Besides, 
the delivery of the goods and the receipt of 
them, in the case supposed, were acts doae 
upon the land; and if it were conceded that 
the statute of "Virginia was not meant to be 
applied to ships, while under weigh upon 
any bay or navigable river; or to meddle 
with any thing done on board of them with- 
in the admiralty and maritime jurisdiction 
of the United States, and before they have 
reached the shore; it would by no means 
follow, that it would not be applicable to 
such acts, such as we have mentioned, done 
on land. Many cogent, and perhaps con- 
elusive reasons may be given why a vessel, 
commg in from sea, or that may be pursuing 
on Sunday, a voyage previously commenced, 
and when the labor of arresting her progress 
might be "as tedious'.' as going on, should 
not be required to come to anchor, as soon 
as she enters the limits of a state; and why 
the statute should not be held to apply to 
such a case; which would not be at all ap- 
plicable to the case before the court. 

The delivery of the goods may be justified, 
by necessity; but what is a work of neces- 
sity within the meaning of the act of as- 
sembly? For what end and pui-pose must 
the act be necessary, in order to be lawful? 
What is necessary for any pui-pose what- 
ever may, in that point of view, be regarded 
as a work of necessity; but the question re- 
curs whether it be necessary to an end 
which the law sanctions, and which is not 



[19 Fed. Gas. page 1240J 



I attainable any other way; and for the at- 
tainment of which it may be fairly conclud- 
ed that the law intended that labor might 
be done on Sunday. It might be very im- 
portant to a merchant, so far as profit was 
concerned, that he should expose to sale on 
Monday goods, which he had received on 
Saturday; and in order that he should be 
able to do so it might be absolutely neces- 
sary that he should work on Sunday in 
opening and arranging them; but could he 
lawfully do so? Would that be the sort of 
necessity which the law contemplates? It 
might be of much pecuniary benefit to a 
fanner that he should ship a load of wheat, 
and send it to market, by a vessel which 
was to sail on Monday morning, and to ac- 
complish that end it might be indispensably 
necessary that the wheat should be win- 
nowed and prepared for market on Sunday; 
but would that be a work of necessity in 
contemplation of law? If, on the other 
hand, it be lawful to carry on commerce 
with foreign countries, it must also be law- 
ful that seamen should work on Sunday iu 
crossing the ocean; because otherwise such 
commerce could not possibly be carried on. 
Sunday labor is indispensable to the attain- 
ment of that end; and if the end be clearly 
a lawful one, the means must be so too. 
This would be time, even if our act extended 
over the ocean, which it does not. The 
charters and laws by which banks are cre- 
ated, and which permit the business of 
banking to be carried on, and large amounts 
of money to be deposited and kept constant- 
ly in them, allow, by necessary implication, 
that a watch may be kept on Sundays, as 
well as on other days,' to guard the property 
of the. banks, and of those who deal with 
them; as it could not be fairly and reasona- 
bly supposed that the legislature intended 
that such property should be left unpro- 
tected; but they may not ti-ansact their ordi- 
nary business on Sunday, because that is 
not necessary to the end for which they 
were established. 

A person may lawfully employ a sei-vant 
in driving his carriage, in order to convey 
his family to church on Sunday; because it 
would be unreasonable so to construe a law 
intended for the advancement of religion and 
morality in such a way as to hinder' the per- 
formance of religious duties. So, if a house 
takes fire, the owner may extinguish it on 
Sunday, though the labor of doing so may be 
very great and fatiguing, because such labor 
cannot be in conflict with any rule of moral- 
ity or religion, or any object which the law 
may be supposed to have had in view, and it 
is a work of necessitj', since it must be done 
at once, or not at all. A common carrier, 
too, who may be obliged, in the com-se of a 
long journey, to retain in his possession, on 
Sunday, goods which have been entrusted to 
him, may certainly watch over them him- 
self, and employ others in doing so, on that 
day; but to travel with them, and deliver 
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tliem out of liis custody, on the SabTjatli, 
tJiougli it may lie convenient, is not a matter 
■of necessity, in any sense, unless on an 
•emergency, wlien it might be necessary for 
their safety to remove them; as, if the ships 
containing' them were to take fire, or be in a 
sinldng condition. If a steamer might de- 
liver her cargo to the owners, or deposit it in 
-a warehouse at City Point, on Sunday, in or- 
der that she might not be delayed in her voy- 
age to Richmond, why might not the same 
steamer, and eveiy other vessel that might 
.•arrive in the harbor of Richmond, and not 
have time to deliver her cargo sooner, un- 
lade or continue the work of unloading on 
■Sunday, in order that she might begin her 
return voyage on Monday? And if so, might 
not merchants receive the goods on that day, 
-and send drays to convey them; and Sunday 
thus be made, instead of a day of- rest, a day 
of as much business as any other day in the 
week? This consequence appears to me to 
follow irresistibly. The inconvenience of de- 
laying steamers and other vessels may, in a 
commercial point of view, be veiy considera- 
ble; but the merchant, the mechanic, the 
farmer, and men of business of all sorts, may 
sustain great loss and inconvenience from not 
being permitted to engage hi their usual oe- 
-cupations on Sunday. The results of a gen- 
eral suspension of labor throughout the land 
on every seventh day are immense; "the 
•diminution of the products of labor in that 
way may be enoi-mous, but these results were 
in the contemplation of the legislature of 
the states, and the due observance of the 
Sabbath, thought to be an Object worth them 
.all. 

It has been argued, further, that if the la- 
"bor of delivering the goods were unlawful, 
the mere receipt of them and acceptance of 
their delivery by the railroad company was 
not a labor, in violation of law. The answer 
to this argument is, in the first place, that in 
the case supposed it forms a part of the con- 
-traet that the goods shall be delivered and 
Teceived on Sunday, and the carrier who, in 
pm-suance of such agreement, merely unlocks 
Oiis warehouse and allows the merchandise to 
be deposited th^re, and locks them up, is aid- 
ing and abetting another in doing an unlaw- 
ful act, as much as one who watches whilst 
.a bm-glar is breaking a house; and his cour 
tract to do so, and keep them afterwards, is 
therefore unlawful and void, even if his acts 
be not regarded as labor in his calling. An- 
'Other answer is that, to be obliged to be 
present when the goods were delivered, and 
unlock the door, and remain until they were 
deposited in the warehouse, or return to 
lock the door, might be a very disagreeable 
jind troublesome labor, requiring much time, 
.and depriving the person who performed it 
■of all the advantages of the Sabbath. And 
thirdly, it may be answered that, if the law 
.allow a person to enter into a binding agree- 
ment to receive and keep goods on a Sunday, 
and makes him responsible as carrier for neg- 
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lecting to keep them safely, it certainly must 
be lawful for him to protect himself from 
loss, not only by locking the door of his 
warehouse, but by taking an inventory of the 
goods delivered, and employing persons to 
guard them, and do all other acts which may 
be necessary to ensure their safety; in other 
words, to labor in his calling on the Sabbath. 
Therefore, while I refuse to give the in- 
sti'uctions asked for in the precise language 
in which they are written, I instruct the jury 
as follows: "The court instructs the jury, 
that if they shall be satisfied by the evidence 
in this cause that the plaintiffs and defend- 
ants were common carriers at the time of de- 
livery and acceptance of the goods herein- 
after mentioned; and that said goods were 
brought to City Point by the Powhattan 
Steamboat Company, or theh' lawful agents, 
as carriers, and were so delivered by them to 
the Appomattox Railroad Company, or their 
lawful agents, and accepted by them as com- 
mon carriers; and that said railroad company 
unlocked their warehouse at City Point, in 
order that the goods might be stored therein, 
and afterwards locked them in, under a con- 
tract or understanding, express or implied, 
between said companies, that said goods were 
to be so delivered by the said steamboat com- 
pany, and accepted and to be conveyed on 
the following day by the said railroad com- 
pany, as common "carriers as aforesaid, fi'om 
City Point to Petersburg, and that said 
goods, after having been so deposited in said 
warehouse, and while remuming therein, 
were destroyed by fire, through the negli- 
gence and want of care of said raihroad com- 
pany, or its agents; yet, if they shall be fur- 
ther satisfied by the evidence that said goods 
were so delivered and accepted on a Sunday 
under a contract, express or implied, as afore- 
said, that they might be so delivered, and 
would be so received and accepted on tliat 
day, between the said companies or their 
lawful agents, and were destroyed by fire on 
the day they were so delivered and received, 
to wit: on Sunday, the 26th June, 1853, then 
the jury should find for the defendants." 

[NOTE. The jurv brought in a verdict for the 
defendant. The plaintiff then took the case to 
the supreme court on writ of error, and the a«ag- 
ment of this court was reversed, and the cause 
remanded, with directions to issue a new venire. 
24 How. (65 XJ. S.) 247.] 
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POWIiING V. VARNUM. 

[2 Cranch, O. 0. 423.] i 

Circuit Court, District of Columbia. Oct. 
Term, 1823. 

Indebitatus Assumpsit— Woke and Labor Done 
— Pkaud. 
If the plaintiff does certain work for the de- 
fendant's intestate, under a special contract to 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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be paid for it by the conveyance of a lot of 
ground, it is nor competent for him, in an ac- 
tion of general indebitatus assumpsit against the 
defendant for work and labor done in the life- 
time of her intestate, to recover the value there- 
of, without showing fraud in the defendant's 
intestate in making the contract; and it is com- 
petent for the plaintiff's intestate never had a 
good title to the lot without evidence of such 
fraud, or other evidence showing that the plain- 
tiff had a right to rescind the contract 

Indebitatus assumpsit, for work and tabor 
done and materials furnished for the defend- 
ant's intestiite by the plaintiff, who was a 
paintei- and glazier. The defendant produced 
a written conti'aet, dated February 7, 1820, 
under the which the work was done, and in 
which the plaintiff, after that he had on that 
day leased a lot of tlie defendant's intestate, 
James M. Yamum, for the term of ten years, 
with the privilege of purchasing the same 
within that time, agi*ees to do work and find 
matei'ials to that amount within two years, 
if required by the said Yarnum. And by the 
lease, referred to in that agi-eement, the plain- 
tiff had a right, during the ten yeai-s, to piir- 
chase the lot at the price or $474; and upon 
payment of that sum, over and above the 
rent, the said Yamum agreed to "make and 
execute a good and sufficient deed of con- 
veyance of all his estate, right, and interest 
in and to the said lot, unto the said John 
Fowling, Lis heirs and assigns forever." 
The plaintiff afterwards agreed not to re- 
quire a deed of the lot until a note of §300, 
discounted for the plaintiCE at the Bank of 
the Metropolis, and for which the said Yar- 
num was guaranty, should be fully paid; 
which note was not paid at the time of the 
trial. 

Mr. Key and Sir. Redin, for plaintiff, of- 
fered evidence to show that Mr. Yamum had 
not a good title to the lot The defendant 
proved that the plaintiff had been in pos- 
session of the lot from the date of the lease. 

THE COUllT (nem. eon.) refused the evi- 
dence offered by the plaintiff to show defect 
of title, unless accompanied by evidence of 
fraud in the original contract respecting the 
work and conveyance of the lot, or evidence 
showing that the plaintiff had a right to re- 
scind the contract 

'I he plaintiff's counsel then, In order tu 
show such fraud, offered evidence that Mr. 
Yarnum bought the lot for §30 at a tax sale; 
that the price which the plaintiff was to al- 
low him for it, in work, was the full value of 
a good title; that the title under the sale for 
taxes -was worthless; that Mr. Yamum was 
a shrewd, speculating man, well acquainted 
with city titles, and the plaintiff was a plain, 
unlettered man; that the validity of the tax 
sales had been questioned in 1810, and a bill 
in chancery, in the ease of Greenleaf v. Cor- 
poration of Washington [unreported], to set 
them aside, was pending at the time of this 
oonti-act, and must have been known to Mr. 
Yarnum, who was a member of the corpoi-a- 
tion. 

Mr. Jones, for defendant, objected to the 
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admissibility of the evidence so offered by- 
the plaintiff in support of his allegation or 
fraud, and prayed the opinion of the court 
that it was wholly inadmissible as evidence- 
to impeach the title of the said Yarnmn to- 
the lot in question, and that it was incom- 
petent and inadmissible as evidence of any- 
fraudulent misrepresentation or concealment 
of the said Yamum, to the effect of avoiding- 
the said contract between the said Yamum 
and the plaintiff. 

Which opinion and instruction THIi). 
COURT gave as prayed. THRUSTON, Cir- 
cuit Judge, conti-a. 

Yerdict for the defendant A bill of excep- 
tions was taken by the plaintiff's counsel,, 
but no writ of error was prosecuted. 
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The PRAIRIE BIRD 

[Cited in Bowers v. The European, 44 Fed.. 
491. Nowhere reported; opinion not now ac- 
cessible.] 
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In re PRANKARD et al. 

D. N. B. R. 297 (Quarto, 51).] i 

District Court S. D. New York. Feb. 13, 1S6S. 

BANKKUPTcy— Petitions by Pabtxers— Distbict- 
o? Residexce. 
A petition was filed by two partners, one of 
whom neither resided nor carried on business in 
the district where the petition was filed: Meld, 
that such partner must file his petition where he- 
resided. It appearing further, that a third party 
had been a partner at the time the partnership ^ 
debts were contracted, and that the members- 
thereof were bankrupt jointiy and individually, 
the court intimated that no proceedings could be- 
had m the other oetition or petitions until the 
third partner joined or was brought in by nroper- 
notice. - *- *• 

By ISAAC DAYTON, Eegister: 

I, Isaac Dayton, one of the registers of saidi 
court in bankmptcy, do hereby certify that, 
in the course of the proceedings in said cause- 
before me. the following question arose perti- 
nent to said proceedings. The petition havlng- 
been referred to me by order of this court 
(form No. 4), and the same having come be- 
fore me on the 1st inst, for adjudication! 
of bankruptcy, and it appearing by said 
petition that Francis T. Prankard resides In- 
the city of New York, and the petitioner, 
William C. Prankard. resides in the Eastern, 
district of New York; that they are co- 
partners, and were transacting business in- 
the city of New York as such, at the time.s 
mentioned in the schedule marked "A," an- 
nexed to said petition, being in the year of 
1860, the time when the debts set forth In. 

1 [Reprinted by permission.] 
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Bald petition were alleged to have been con- 
tracted. And it further appearing by the 
schedules annexed to said petition, that there 
are no individual debts or assets of either 
of said petitioners, the register is of opinion 
that this court has no jurisdiction upon said 
petition to adjudicate the said petitioner, 
■William O. Prankard, who resides in the 
Eastern district of New York, a bankrupt, 
the petition not showing that he resides or 
is now doing business in the Southern dis- 
trict of New York; and that section 36 of 
the bankrupt act [of 1867 (14 Stat. 534)], 
which provides that in case of bankrupt 
partner, if such copartners reside in differ- 
ent districts, the court in which the petition 
is first filed shall retain exclusive jurisdic- 
tion of the case, gives this court no jurisdic- 
tion to adjudicate the petitioner, William O. 
Prankard, a bankrupt, or any power or au- 
thority over his person imtil he shall have 
filed his petition for adjudication of bank- 
ruptcy in the district where he resides. 

N. A. Chedsey, the counsel for the petition- 
ers, insists, that where both the petitioners 
join in the petition, and there are no in- 
dividual debts, and all the copartnership in- 
debtedness was contracted in this city, and 
one of the petitioners resides in the city of 
New York, which facts appear hi this case, 
it is necessary for the other petitioner to file 
his petition in the district where he resides, 
and that this court has no jurisdiction, as 
the case now stands, to adjudicate both 
petitioners banki-upts, and requests that the 
question be certified. 

BLATCHFORD, District Judge. The reg- 
ister is correct. William 0. Prankard must 
file his petition in the Eastern district of 
New York. I have referred to the petition 
on file in this case, and observe that it states 
that John S. Marshall was a copartner with 
the petitioners when the copartnership debts, 
set forth in Schedule A, were contracted, 
and that the members of the copartnership 
are bankrupts, jointly and individually. On 
this state of facts, no proceedings can be 
had on the petition or petitions of the Prank- 
ards,' unless Marshall joins with them, until 
he is brought in by a notice and proceedings 
under general order No. 18. The clerk will 
certify this decision to the register, Isaac 
Dayton, Esq. 
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i?IlATHER v. BURGESS. 

[5 Craueh. 0. C. 376.] i 

Circuit Court, District of Columbia. Nov. 
Term. 1837. 

Deed op Peusonal Propcuty— Kecording — CoN- 
VEYASCE OP Slaves for Sole aud Separate 

Use, in Anticipation of Marriage. 
1. A deed of personal property, not acknowl- 
edged and recorded according to the Maryland 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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act of 1729, c. 8, is valid between the parties, 
and those claiming under them, although pos- 
session should not accompany and follow tne~ 
deed. 

2. A deed of bargain and sale of her slaves, by 
a feme sole, to a trustee for her separate use 
(notwithstanding her future coverture), and 
without any control of her husband (one slave- 
being delivered to the trustee in the name of all), 
is a bar to the marital rights of the future hus- 
band, unless made without his privity or assent. 
But if made pending the treaty of marriage, 
without valuable consideration, and without the 
privity or knowledge of the husband, it is void 
as to him. The frequent declarations, however, 
of the husband, after the marriage, that the 
slaves were not his, but belonged exclusively to 
his wife, were evidence from which the jury 
might infer that the deed was made with his- 
knowledge and assent 

Trover for slaves valued at eight thousand 
dollars. The defendant [Deborah Burgess]: 
offered evidence that she owned the slaves- 
before her marriage with the plaintifE's in- 
testate [Burgess], and, while sole, conveyed 
them, by a deed of bargain and sale, to- 
one Thomas Gassaway, in trust for her sep- 
arate use, without the control of her future 
husband, notwithstanding the coverture; 
that the deed was delivered to Gassaway, 
but was not acknowledged or recorded ac- 
cording to the Maryland act of 1729, c. 8, 
but that one of the slaves was delivered, in 
the name of all, to the trustee; that at the 
time of ^ecuting the deed she resided 
in Washington, D. C, but the slaves were 
principally in Montgomery county, in Mary- 
land; that the deed was made a few months 
prior to the marriage, but pending the treaty; 
that Bm-gess lived in Ann Arundel county, 
in Maryland, and was not present at the exe- 
cution of the deed; that the witnesses never 
heard from him that he knew of the deed, 
but that after the marriage he was frequent- 
ly heard to say that the slaves were the- 
property of his wife, and he wished her to 
sell them, and sometimes drove them away 
from his plantation; that the deed was de- 
stroyed by fire, together with the dwelling- 
house of tlie trustee, who had become, and 
still remained, insane. 

Upon this evidence THE COURT (THRUS- 
TON, Circuit Judge, absent), at the motion 
of R. S. Goxe, for plaintiff, instructed the 
jury that if they should believe from the 
evidence that the deed was made without 
any valuable consideration passing from the 
grantee to the grantor, and before her mar- 
riage, without the privity or knowledge of 
her intended husband, then the said deed is 
void aa to him and his administrator, the 
plaintiff, and does not constitute any bar 
to this action. To which instruction the de- 
fendant excited. And at the prayer of 
Brent & Brent, the defendant's counsel, the 
court instructed the jury that if they should 
find from the evidence that the deed of trust 
was made by the defendant several months 
before her marriage, and that after her mar- 
riage her husband, the said Basil Bm-gess, 
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frequently declared that the slaves named 
In the deed of trust were not his, and that 
he had no control over or right to them, 
l>ut that they belonged exclusively to his 
Tvife, it is competent for the jury to infer 
that such declai-ations were made in refer- 
ence to the said deed of trust, and that it 
was made with his knowledge and assent. 
To which instruction the plaintiff excepted. 

THE COURT, also, at the prayer of the 
^3ef endant's counsel, instracted the jury that 
if they should be satisfied by the evidence 
that the defendant, before her intermarriage 
with the said Basil Burgess, and during the 
treaty for the marriage, executed and de- 
livered a deed of bargain and sale to Hanson 
Gassaway, in the usual foi-m, acknowledging 
the payment of a sum of money, and ac- 
knowledging that the defendant had, for such 
consideiution, bargained and sold the said 
slaves to the said Hanson Gassaway, to have 
and to hold the same in trust for the separate 
use of the defendant, notwithstanding her 
coverture, and without any control of her 
husband, and that one of the said slaves was," 
At the time of executing and delivering the 
said deed, delivered to tlie said Hanson Gas- 
saway, in the name of the whole, then the 
said deed is a bar to the marital rights of 
the said Basil Burgess, and the plaintiff 
-cannot recover in this action, unless the said 
deed was made without privity or assent 
of the said Basil Burgess, To which instruc- 
tion the plaintiff also excepted. 

Mr. Coxe cited Clancy, 3f arital Kights, 62, 
614; Carleton v. Dorset, 2 Vem. 17. 

Mr. Brent cited Orr v. Pickett, ^ J. J. 
Marsh. 279; Jenkins v. Moi-ton, 3 T. B. Mon. 
30; 1 Tuck. Bl. Comm. 110; Countess of 
Strathmore v. Bowes^ 1 Ves. Jr. 28. 

Verdict for defendant. 
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PBATHER V. MICHIGAN MUT. LIFE INS. 

CO. 

[7 Reporter, 293; i 7 Ins. Law J. 897.] 

Circuit Court, D. Indiana. 1878. 

Life Ixsurance— Defense of SIuuder— Quantum 

OF PllOOP, 

Where the defense to a suit on a life policy is 
that the plaintiff murdered the insured to obtain 
money, the burden of proof is on the company. 
But quantum of evidence required is not the 
same as in a criminal prosecution; a fair pre- 
ponderance of evidence is sufficient to sustain 
the defense. 

[Cited in Bell v. McGinness, 40 Ohio St. 206.] 

On the 31st day of December, 1875, the Mich- 
igan Mutual Life Insurance Company of De- 
troit issued a policy insuring the life of Mary 
Prather, of Jackson Co., Ind., in the sum of 
^3,000, payable to her husband, Jno. C. Prather, 
m case of death. On the 25th day of October, 
1876, the insured was taken suddenly sick, 

1 [Reprinted from 7 Reporter, 293, by permis- 
sion.] 
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and died in about six hours, and was bui-ied 
the next day. Suspicious circumstances con- 
nected with the death coming to the knowl- 
edge of the company led it to Investigate as to 
the cause of death. Analysis disclosed the 
presence of arsenic in the stomach; and, sus- 
picious circumstances pomting to the husband 
as the poisoner, he was indicted and tried for 
the crime, but acquitted. This suit to recover 
the insurance was subsequently brought, and 
successfully defended, on the ground that the 
plaintiff has poisoned his wife to obtain the in-- 
sm-anec. 

Marshall & Brown and Finch & Finch, for 
plaintiff. 

D. Overmeyer and McMaster & Boiee, for 
defendant. 

GRESHAM, District Judge (charging jiu;y). 
This is an action brought by the plaintiff, John 
0. Prather, against the defendant, the Michi- 
gan Mutual Life Insurance Company, on a pol- 
icy of insurance, issued by the defendant on the 
life of Mary C. Prather, on the 31st day of De- 
cember, 1875, for three thousand dollars, for 
the benefit of the plaintiff. The defenses are: 
First, that Mary C. Prather died of ai-seuical 
poisoning, willfully administered by the plain- 
tiff; second, that Mary C. Prather committed 
suicide. By these pleas the defendant admits 
the allegations of the complaint; and, unless 
it has proved one or both pleas by a fair pre- 
ponderance of the evidence, you will find for 
the plaintiff. 

The plaintiff is not on trial before you on a 
charge of murder by administering to his wife 
arsenical poison. There can be no finding 
against the accused in a criminal trial, unless 
the jury are satisfied beyond a reasonable 
doubt of his guilt- Even if you are not sat- 
isfied beyond a reasonable doubt that the plain- 
tiff's wife died of arsenical poison administered 
by her husband, yet, if you think there is a 
fair preponderance of the evidence in support 
of that defense, your verdict should be for the 
defendant. But, while this distinction exists 
between a-iminal and civil cases as to the rule 
of evidence, it is well to bear in mind that the 
defense of wilful poisoning is a very grave 
charge, and should be supported by clear and 
satisfactory proof. 

Catain facts and cu'cumstances in this case 
seem to be conceded, viz.; That Mrs. Prather 
became suddenly ill early in the morning of 
the day of her death; that there was severe 
and painful vomiting, and some purging, be- 
fore Dr. Davis arrived, about ten a. m., from 
which time until death, about one p. m., the 
patient remained in a collapsed state, pulseless, 
complaining of burning pains in the stomach, 
unquenchable thii-st, nothing being raised by 
vomiting but a greenish glaiiy mucus; that 
at the post mortem, some ten days after death, 
after being ligated or tied at either end, the 
stomach was removed and placed in a glass 
jar; and that some three or four days later, 
Dr. Jameson, admitted to be a competent 
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chemist, analyzed two-thirds of the stomach 
and contents, discovering therein 0.07 grains 
of arsenic; that upon opening the stomach for 
aaalysis it was found to contain a quart or 
more of gi-eenish mucus in a jeUy foi-m; that 
the inner coating of the stomach was thick- 
ened, enlarged, with blood and grayish spots, 
scattered here and there over it. Dr. Jameson 
says these symptoms before death, and the ap- 
pearance and condition of the stomach after 
death,-to say nothing of the arsenic found up- 
on analysis,— were recognized evidences of ar- 
• senical or other poison. If you believe that 
Mrs. Prather died of arsenical poison, and that 
there was no arsenic in the medicine compound- 
ed on Dr. Charlton's prescription, how is the 
poison to be accounted for? The plaintiff tes- 
tified that himself, his wife, and three small 
childien, the oldest less than nhie years of age, 
constituted the entire family; that there was 
no servant or other person hi the house; that, 
■with the assistance of the plaintiff, the de- 
ceased prepared and cooted the breakfast. 
Tlie theory that the small children adminis- 
tered the poison you ^Yill hardly entertahi; in 
fact, it is not relied on by the plaintiff. The 
plaintiff testified that his wife told him she 
took one of the pills presci-ibed by Dr. Charl- 
ton, and dh-ectly became ill. She said nothing 
about taking other medicme or drugs, by mis- 
take or otherwise. Did IMrs. Prather commit 
suicide by takuig arsenic without the knowl- 
edge of her husband? If she did not, who 
had the best opportunity to administer the poi- 
son to her that morning,— for you will hardly 
conclude, from the evidence, that the arsemc 
was taken as early as the evening before. In 
this connection, you wiH bear in mind Dr. 
Charlton testified that on his request the plain- 
tiff about the tun© of the post mortem, prom- 
ised to bring or send to him the medicine he 
(Dr. Charlton) had prescribed, and that the 
promise was never kept. 

This part of Dr. Charlton's evidence, how- 
ever, was contradicted by the plaintiff; and 
the plaintiff further told you that he sent the 
medicine to his attorneys, Messrs. B'inch & 
Finch, at Indianapolis. If the plaintiff did 
make this promise to Dr. Charlton, why did 
he fail to keep it? It is not unfair to as- 
sume that Messrs. Finch & Finch took 
proper steps to ascertaui whether the medi- 
cine contained anything that would have 
caused the death of Mrs. Prather. If Messrs. 
Fhich & Finch learned by analysis that this 
medicine contained arsenical or other poison 
in sufficient quantity to destroy human life, 
why was that fact not proved? The fact that 
all or nearly all, the medical experts testify 
that there was nothing in the medicine pre- 
scribed by Dr. Charlton, if taken as pre- 
scribed, which could have caused death, will 
also be considered in this connection. Dr. 
Charlton's prescriptions were as follows: 
"Subnitrate of bismuth, 1 drachm. Sulphate 
of quinine, 2% scruples. Extract of nux vom- 
ica 10 grains. Extract of gentian, sufficient 
quantity to make a pill mass,— made into 
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thirty pills,~one to be taken before each 
meal. Bromide of potassium, 1 oz. Mint wa- 
ter 3 oz. Fluid extract of valerian, 3 oz. 
Tinct. of digitalis, 2y2 oz. Dose: one half 
tablespoonful three times a day." 

It was insisted during the progress of the 
trial, and also in tiie argument, that the post 
mortem and analysis were unfair to the plain- 
tiff; that he should have been present on one 
or both occasions; that the' agents of the de- 
fendant, including the attorney, had too much 
to do at the post mortem, and also with the- 
analysis; and that there was too much oppor- 
tunity for the introduction of arsenic into the 
stomach after its removal from the body. 
You will remember that the medical experts, 
with perhaps one exception,— Dr. Stevens,— 
testified that the thickened condition of the- 
inner coating of the stomach, witii the blood 
and grayish spots interspersed over it and 
the amount of jellied mucus found within it, 
all strongly indicated that arsenic had been 
hitroduced before death, and that the intro- 
duction of arsenic into the stomach after 
death could not have brought about those 
conditions. :iou heard tiie testimony of the 
insurance agents, .the coroner and the physi- 
cians, including Dr. Jameson; and it is for 
you to say, even admitting that the post mor- 
tem was conducted in a somewhat irregular 
and careless manner, whether there is any- 
thhig in the case which supports the belief 
that any one in the interest of the insurance 
company inti'oduced arsenic into the stomach 
after death. The judgment of the state court 
granting the plaintiff's first wife a divorce, 
and allowing her two thousand five hundred 
dollars alimony, and the subsequent proceed- 
ings in the state court, including the sale of 
the plaintiff's real estate, and, finally, the 
judgment of ouster against him, and his subse- 
quent lettei-s to his relations, speaking of 
his embarrassments and need of money, were 
admitted as tenduig to show a motive for 
the crime. The circumstances that the de- 
ceased was living with the plaintiff at and 
before the time of the divorce, tiiat the plain- 
tiff made unsuccessful efforts to get her to 
leave that she refused to go unless he paid 
her eight hundred dollars, and that they were 
subsequentiy married, were admitted in evi- 
dence as tending to show that the plaintiff 
was wanting in affection for the deceased. 
But you will not forget in this connection 
that a number of the plaintiff's neighbors, 
and some of the deceased's relations testified 
that the" plaintiff and deceased, after their 
marriage, apparentiy lived happily together; 
that no discord or want of affection was ever 
obsei-ved; and that the plaintiff was liberal 
in providing for the deceased's wants and 
comforts. In addition to this, you have heard 
the testimony of the plaintiff, that he and 
the deceased lived together on terms of mu- 
tual affection, and that he never adminis- 
tered to her any arsenical or other poison. 

Counsel for defendant referred to certain 
things in the conduct of the plaintiff tending 
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to show guilt: thus, his language at the time 
he was informed she was to he taken up, and 
his subsequent actions for some days follow- 
ing that event. It was said that the plain- 
tiff's conduct indicated remorse, and dread of 
-exposure and pimishment; while, on the oth- 
■er hand, it was argued that men were not all 
alike, that some were naturally more affec- 
tionate than othei-s, that some were less af- 
fected by the loss of mere friends and rela- 
tions than others. We all know that it is not 
-unusual to find people going about their or- 
•dinary avocations the next day after the bur- 
ial of near relatives. It is for you to say 
whether there was anything in the conduct of 
the plaintiff at Seymour, when first infonned 
that his wife's body was to be taken up for a 
post mortem examination, that indicated guilt 
•or remorse for anything he had done. If you 
find from the evidence that the deceased com- 
mitted suicide, or that her husband murdered 
ier by poisoning, your verdict will be for the 
■defendant If, on the other hand, you ai-e 
not satisfied that the defendant has a clear 
preponderaoQce of the evidence in support of 
■one or both of these defenses, then your ver- 
dict will be for the plaintiff for the amount 
of the policy, and interest at the rate of six 
per cent., after 60 days from the time proof 
■of death was furnished to the company. If 
you find that Mrs. Prather committed suicide, 
there is no evidence which will warrant you 
In finding that at the time she was insane. 

Mr. Finch: I wish your honor would in- 
struct the jury that the presumption of law 
is that the plaintiff did not kUl his wife, and 
that the presumption of law is that she did 
not kill herself. 

THE COURT: I have instnicted the jury 
that the burden is on the defendant; that the 
defendant has assumed the burden, and must ! 
satisfy the jury by a clear preponderance of 
the evidence that Mary Pratha- either com- 
mitted suicide or was murdered by her bus- 
band. 

Judge Finch: I wish to suggest this: That, 
If the jury cannot account for the death at all, 
then they must find for the plaintiff 

THE COURT: This is included in what 
I have ah-eady said. The plaintiff's position 
is, that before the policy was issued, his land 
had been sold, and a deed executed by the 
sheriff to the purchaser, and that thei-efore 
this debt of three thousand dollars, which it 
had grown to be, could have been no motive 
for the taking out of a policy and subsequent 
poisoning of the wife to get the money. I 
cannot give you that charge, for this i-eason: 
If, in fact, the plaintiff was anxious about 
the judgment, which had stood for some time, 
if during this time he remained in possession, 
refusing to quit, and was still in possession 
when the deed was made and policy taken 
out, I leave it to you to say whether the 
anxiety which had been created on his mind 
by this liability for the sum of three thousand 
dollars and the loss of his real estate might or 
might not have operated to induce him to get 
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the insurance, and afterward take the life of 
his wife to get the money to reimburse him- 
self. 

Judge Finch: I want your honor to say to 
the jury, as a question of law, that, when that 
deed was obtained, the Eight of redemption 
was lost. 

THE COURT: There is no doubt about 
that Of com-se, there was no right of re- 
demption any longer. He had lost his land, 
and the only question then was whether, hav- 
ing lost it on account of his relations with the 
deceased, that fact may have operated as a ■ 
motive, and if so to what extent to commit 
the crime. If you find for the plaintiff, the 
form of your verdict will be: ""We, the jury, 
find for the plaintiff, and assess his damages 

at $ ,» If you find for the defendant, 

the form of your verdict will be: "We, the 
jury, find for the defendant" 
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In re PRATT. 

[6 Ben. 165; i 9 N. B. R. 47; 21 Pittsb. Leg. J. 
82.] 

District Court, S. D. New York. July, 1872. 

Non-Patment op Com-mercial Papeu — 
iNJUscTioy, 

A petition in involuntary hankruptcv having 
been filed against P., an injunction was issued 
51v ^?o^^^ served on him on December 6th or 
(tti, xmi, restrammg him from making anv dis- 
position or transfer of his property. A subse- 
quent petition was filed against him, the only 
act of bankruptcy alleged being the non-pav- 
ment, for fourteen days, of a promissory note 
which matured November 29th, 1871: Sdd 
that, as the injunction on the first petition was 
in force when the second was filed, the debtor 
eouid not be said to have stopped or suspended 
and not resumed payment, for fourteen days, of 
the note in question. 

[Petition to have Edward D. Pratt declar- 
ed a bankrupt] 

David Crawford, for petitioner. 

G. A. Seixas and W. A. Coursen, for debtor. 



BLATOHFORD, District Judge. The only 
act of bankruptcy alleged hi the petition in 
this case is the non-payment for fourteen 
days of a promissory note, which matured 
November 29tli, 1871. But it is shown in 
defence, that on a petition in involuntai-y 
bankruptcy, filed against the debtor by an- 
other creditor, on the 5th of December, 1871, 
in this court, an mjunetion was issued, which 
was served on the debtor on the 6th or 7th 
of December, restraining him from making 
any transfer or disposition of his property. 
Under these circumstances, he could not ap- 
ply any of such propei-ty to the payment of 
the note in question. The injunction con- 
tinued to be in force when the petition in the 
present matter was filed. Consequently, the 
debtor cannot properly be regarded as hav- 

1 [Reported hy Robert D. Benedict Esq.. and 
here reprinted by permission.] 
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ing, prior to the filing of sucli petition, stop- 
ped or suspended and not resumed pay- 
ment, for a period of fourteen days, of tlie 
note in question. Tiie petition is dismissed, 
witli costa. 
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In re PRATT. 
[1 Flip. 353; i 1 Cent Law J, 290.] 
District Court, W. D. Michigan. Feh. 4, 1874. 
HoMESTEAC Exemption— Abscosdisg Bankrupt. 
By the Michigan statute, "when a homestead 
is owned and occupied by any resident of this 
state," the same is protected against the as- 
signee in bankruptcy of the husband, though he 
be absconding, if bis family still reside thereon. 
This is so, unless the proof be clear that he has 
fixed his domicil in another state. 
rOited in McFarland v. Goodman, Case No. 
8,789.3 

[In the matter of Charles O. Pratt, a bank- 
rupt] 
Joslin & Kennedy, for petitioner. 
Norris, Blair & Kingsley, for assignee. 

WITHBY, District Judge. Pratt, the bank- 
rupt, absconded, and was subsequently pro- 
ceeded against by petition of a creditor, and 
adjudged a bankrupt The wife of Pratt pre- 
sents a petition to have the home=.tead, which, 
by the laws of Michigan, is exempt "when 
owned and occupied by any resident of this 
.state," set off to the bankrupt or his family. 
The assignee, assuming that the wife and 
children are not entitied to the exemption, 
has put a person in possession of a part of 
the homestead, threatens to- deprive them of 
their home, and refuses to set off the prem- 
ises as exempt 

An order to show cause has been served on 
the assignee, and the only cause shown is 
the homestead exemption statute of Mich- 
igan. The laws of Michigan declare that a 
liomestead consisting of any quantity of land 
not exceeding forty acres, and the dwelling 
Jiouse thereon and its appurtenances, to be 
selected by the owner, and not included in 
4iny recorded town plat or village; or instead 
thereof, at the option of the owner, a quan- 
tity of land not exceeding one lot, being wim- 
In a recorded town plat or city or village,, 
and the dwelling-house thereon and its ap- 
purtenances, owned and occupied by any res- 
ident of this state, not exceeding in value $1,- 
4300, shall not be subject to forced sale on 
execution, etc. Such homestead is exempt 
-also during the time it shall be occupied by 
the widow, or minor child or children of any 
<leceased person who was, when living, en- 
titied to the benefit of the act Every alien- 
ation of such land by the owner, If a mar- 
ried man, is declared invalid, unless the wife 
joins in the conveyance. 
The homestead in question was owned by 



1 [Reported by William Searcy Flippin, Esq.. 
and here reprinted by permission.] 
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Pratt and occupied by his family up to the 
time he absconded, and his wife and chil- 
dren have continued to occupy it since. The 
value of the premises is $2,000, on which 
there is a mortgage-Uen amounting to some- 
thing over $700. I have, in another case- 
in re Leavitt [Case No. 8,H5S]— held that 
when the owner's interest does not exceed §1,- 
500 in tlie homestead it is exempt, subject to 
any encumbrance there may exist upon it 
When the premises do not exceed in quantity 
the exemption, no selection is reqmred by the 
statute to be made. Ownership and occu- 
pancy in such case are sufficient; the ex- 
emption attaches as a right tinless waiver is 
affirmatively shown by operation of the stat- 
ute. Such is, in substance, the ruling of the 
supreme comt of the state, Beeeher v. Baldy, 
7 Mich. 488. See pages 503, oOS. 

The object of the statute was as much to 
protect the wife and children as the hus- 
band. This is seen in the protection to the 
wife against alienation by the husband witii- 
out her signing the conveyance, and in case 
of his death, the provision for the widow and 
children. This view is uniformly held by 
the courts. 

There is nothing shown as to the intention 
of Pratt in reference to returning or not re- 
turning, nor do I think that fact at all con- 
ti-olling, but certainly nothing will be pre- 
sumed in favor of a fixed intention not to 
return. He left his family in the occupancy 
of his home, and they have continued there. 
He may return. His residence is where his 
family reside, and where he and they have 
resided for years. He is the owner, and 
while his family occupy he may be truly said 
to occupy the premises. He is a resident of 
Michigan until he is shown to have gained a 
residence elsewhei'e; and while Ms family 
reside in IMiehigan, his residence continues 
until the conti-aiy is clearly established. 

While the family remain in the state oc- 
cupying the premises as a home, tbe exemp- 
tion is secured by the statute, inasmuch as 
it continues to be owned and occupied by 
Pratt while his family reside on it; their oc- 
cupancy is his occupancy. His claim of a 
homestead exemption will be presumed in 
the absence of a distinct disclaimer, or some 
act amoimting to that Shepherd v. Cassiday, 
20 Tex. 24; Gouhenant v. Cockrell, Id. 9G; 
Mms V. Van Boskirk, 32 Tex. 3tiO; Locke v. 
Rowell, 47 N. H. 46. 

The last case (47 N. H. 46) holds that where 
the wife and family continue to occupy, any 
presumption of intention to abandon from 
absence of the husband is rebutted. Other 
cases consulted, and aiding to illustrate and 
enforce the views expressed, axe White v- 
Clark, 36 111. 285; Titman v. Moore, 43 111. 
169; Bonnell v. Smith, 53 111. 375; Booker v. 
Anderson, 33 111. 66; Pardee v. Lindley, 31 
111. 174; Moore v. Dunning, 29 111. 130; Cox 
V. Wilder [Case No. 3,308]; Bartholomew v. 
West [Id. 3,071]; Taylor v. Hargous, 4 Cal 
268; A^'ogler v. Montgomery [54 Mo. 577]. 
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Should Pratt return. I think there can he 
no doubt he could recover the property from 
any one holding through the banki-upt'ey pro- 
ceedings; and if so, the assignee has no pow- 
er to sell or convey the property. My opin- 
ion is, that the property is exempt as a, home- 
stead, subject to the mortgage encumbrance 
of over $700. 

Let an order be entered directing the as- 
signee to set ofE the premises in, question as 
exempt to the bankrupt, and that he yield 
possession of any part of the premises he 
now occupies, directly or indirectly, to the 
banki-upt or his family, and that heVeport to 
the court within twenty days his action in 
the premises under this order. 

Ordered accordingly. 
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In re PRATT. 
[2 Lowell, 96; 1 6 N. B. R. 276.] 
District Court, D. Massachusetts. Jan., 1872. 
Act of BAXKRCPTCT—IssAxiTr— Discharge. 
A person cannot commit an act of bankruptcy 
while insane; but if when sane he has commit- 
ted such an act, he may be made bankrupt upon 
a petition in invitum, after he has become in- 
sane. Whether he can obtain a discharge.' 
quaere? ^ ' 

[Cited in Re Weitzel, Case No. 17,365.] 

In bankruptcy. 

H. ar. Rogers, for petitioner, 

LOWELL, District Judge. Pratt commit- 
ted an act of bankruptcy and afterwards be- 
came insane, and a petition for adjudica- 
tion is filed against him by one of his credit- 
ors. A guardian has been duly appointed 
for him under the laws of Massachusetts, 
who appears, and consents to the adjudica- 
tion. So far as any cases are reported which 
touch the standing of a lunatic in a court 
of bankruptcy, they decide that such a per- 
son cannot commit an act of bankruptcy 
while lunatic; but that if while sane he has 
committed such an act, he may be made 
banknipt after he has become lunatic. Rob 
Bankr. (1st Ed.) 84; Anon., 13 Ves. 590, and 
Mr. Sumner's note; Ex parte Stamp, De 
Gex, 345; In re Marvin [Case No. 9,178]. 

This appears to be a reasonable distinction, 
and conformable to the law in civil matters 
generally. It is highly important to the 
bankrupt's creditors that they should not be 
left to a race of diligence, which has all the 
objections which can be found to a proceed- 
ing in bankruptcy, besides others of its own; 
and the lights of the bankrupt will be fully 
protected by his guardian. Whether he can 
obtam a discharge, if unable to take the oath 
prescribed by the statute, and unable to 
submit himself to examination, I will not 
now say. If not, he will be no worse off 

1 [Reported by Hon. John Lowell, LL. D., Dis- 
trict Judge, and here reprinted by permission.] 
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than if he had not been made bankrupt,, 
while his creditors generally will be much, 
better off. Decree of adjudication. 
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PRATT et al. v. BURR et al. 
[o Biss. 36.] 1 
Circuit Court, D. Wisconsin. Sept. Term, 1857.. 
Homestead Exemption— Writ of Assistance. 
1. Homestead exemption does not protect a 
defendant, m property taken in exchange for 
goods transferred in fraud of his creditors. 
[Cited in Kelly v. Sparks, 54 Fed. 72.] 
[Cited in Long v. Murphy, 27 Kan. 380; Com- 
stock V. Beektel, 63 Wis. 661, 24 N. W. 46Q.J 

2 The privileges of a homestead act may be 
forfeited by fraud. 

3. Writ of assistance will be granted when the 
defendants refuse to surrender under the decree. 

[This was a bill in equity by Samuel F. 
Pratt and others against John O. Buit, Mor- 
gan Craig, William D. Mead, and others. 
Heard on application for a writ of assist- 
ance.] 

MILLER, District .Judge. The complain- 
ants recovered a judgment in this court 
against John C. Buit and Morgan Craig, on 
which a fi, fa. was regularly issued. After 
the return of the execution unsatisfied, a 
judgment creditor's bill in equity was filed. 
In said bill it is charged. In substance, that 
the defendants had been merchandizing in 
Beloit, in this state, and while so engaged 
they contracted this debt in the purchase of 
goods, which were by them put into their 
store; that the defendants, in order to hin- 
der or delay then: creditors, transferred their 
stock of goods, including the goods so pur- 
chased of the plaintiffs, or such part of 
them as were then remaining, and received 
in part payment a house and lot and prem- 
ises in Beloit; and that those premises are 
claimed by the defendants to be exempt from 
sale, under the homestead exemption law of 
the state. The bill was taken as confessed 
against the defendants for want of an an- 
swer. The receiver, in pursuance of an order 
of court for that purpose, sold the premises, 
which sale was confirmed by the court, with 
an order that possession be delivered to 
the purchaser. The family of Burr are in 
possession, and refuse to surrender the pos- 
session, claiming to hold under the exemp- 
tion law. Application is made for a writ of 
assistance. 

It is contended that the premises are ex- 
empt from sale under any circumstances, by 
reason of the peculiar phraseology of the 
law. The law reads that "a homestead shall 



1 [Reported by Josiah H. Bissell, Esq., and 
here repnnted by permission.] 
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not be subject to forced sale on execution 
or any other final process from a court." 
This is an exemption from sale of a home- 
stead, and is literally the same, and is to 
have the same force and eJ5Cect as if the law 
read that "a homestead shall he exempt from 
sale on execution or any other final process." 
The legislature certainly did not intend that 
the law should be so administered that a 
party could not waive this exemption as a 
personal privilege, either by contract or by 
a surrender to the oflicer, or by neglect to 
claim it before sale, or forfeit it by a fraudu- 
lent reduction of visible property to an 
amount within the limit of exemption. If 
such a constmction of the law as is con- 
tended for in this case should prevail, its 
title should be read, "An act for preventing 
the payment of honest debts, and for the 
promotion of frauds upon creditors by debt- 
ors." It is unnecessary to refer to authori- 
ties to prove that exemption laws are grants 
of personal privileges to debtors which may 
be waived by contract, or surrender, or neg- 
lect to claim before, sale, and may be for- 
feited by fraud, but I will merely refer to 
Hewes V. Parkman, 20 Piclv. 90; McKinney 
V. Reader, 6 Watts, 34; Hutchinson v. Camp- 
bell, 1 Casey [23 Pa. St.] 273; Laucks' Ap- 
peal, 12 Harris [24 Pa. St.] 42G; Hammer v. 
Freese, 7 Harris [19 Pa. St.] 555; Bowyer's 
Appeal, 9 Harris [21 Pa, St.] 210; Case ri 
Dunmore, 11 Harris [23 Pa. St.] 93; Brack- 
ett V. "Watliins, 21 Wend. 68. 

It is contended that the construction here 
put on the law is not according to its intent 
and meaning, by reason of the provision that, 
"such exemption shall not affect any labor- 
er's or mechanic's lien, or extend to any 
mortgage thereon lawfully ' obtained; but 
such mortgage or other alienation of such 
land by the owner thereof, if a married man, 
shall not be valid without the signature of 
the wife to the same." This, in my opin- 
ion, does not require a different construc- 
tion of the law from that here given. The 
legislature could not, by a law, prevent the 
acauisition of property directly, nor can 
they do it indirectly, by a legal prohibition 
of sale. This provision is intended to pro- 
tect the wife and family of a mortgagor in a 
home. Without this law, the mortgage of a 
married man without his wife's signature 
did not affect her dower right, this mort- 
gage being good against the mortgagor. Un- 
der this law a mortgage would be valid 
against the husband, the mortgagor; but the 
court, in a decree, would not disturb the oc- 
cupancy of the wife and the family, nor of the 
mortgagor as long as claimed, and might not 
possibly decree a sale during such occupancy. 
The provision only means that a mortgage 
without the signature of the wife, shall not 
be valid against the exemption of a home- 
stead; which is the subject of the law. With 
the exception of a mortgage or other aliena- 
tion, the debtor is left free to waive, or claim, 
or forfeit the exemption, the same as if this 
19FED.CAS. — 79 
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provision had not been incorporated into the 
law. The following section re'quires the debt- 
or claiming the exemption to demand a sur- 
vey at the time of making the levy. If such 
duty should be neglected by the debtor be- 
fore a sale, the exemption should be con- 
sidered as waived; for the court could not 
prejudice the interests or affect the rights 
of a judgment creditor and of a purchaser 
by setting aside a sale for such neglect of 
the judgment debtor. This section sustains 
the construction here given of the first sec- 
tion of the law. 

The defendants were merchants, in pos- 
session of a stock of goods, and in that 
character and under those circumstances, re- 
plenished their stock by the purchase of goods 
of the plaintiffs upon credit. After acquiring 
possession of the goods so purchased they 
transferred their whole stock in fraud of their 
creditors, and took in exchange therefor 
these premises. The mere statement of the 
facts decides this case in the conscience of 
every honest man; that neither in law nor 
justice the exemption should be allowed. 
The defendants cannot expect the court to 
assist them in consummating the intended 
fraud. A party cannot turn that which is 
granted him for the comfort of himself and 
family into an instrument of fraud. 

It is declared in the bill of rights, as part 
of the constitution of the state, that "the 
privilege of the debtor to enjoy the necessary 
comfoi-ts of life, shall be recognized by 
wholesome laws, exempting a reasonable 
amount of property from seizure or sale for 
the payment of every debt incurred." This 
general declaration is proper and right; but 
the policy and moral effect of the law under 
consideration exempting property of unlim- 
ited amount are, at least, questionable. In 
many instances, the law amounts to a pro- 
hibition of the collection of a debt, while the 
debtor enjoys the occupation of premises 
amounting to a fortuna But be the ^ects 
of the law what they may, this court has 
administered it according to its true intent 
and meaning, giving to every one such rights 
under it as its terms and conditions plainly 
direct. But a defendant cannot expect this 
court to consent that he may use the law 
as an instrument of fraud by claiming a 
homestead which he has fraudulently ac- 
quired in the manner presented in this case, 
or by voluntarily reducing his visible prop- 
erty to the amount of the exemption allowed 
by the law. The writ of assistance will be 
issued. 

[NOTE. Per a hearing on the question 
whether Mead were relieved of liability to the 
complainants by reason of the judgment against 
him in favor of one Maynard, see Case No. 11,- 
•373.] 

In a case, however, where a deed of the home- 
stead was set aside on bill filed by the assignee, 
as havinff been fraudulently made, Hopkins, 
District Judge, held that the homestead rijiht 
re-attached. McFarland v, Gfoodman [Case No. 
8.7S9], July, 1874. See Freeman v. Stewart [Id. 
5,088]. 
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Case ]Sro. 11,373, 

PRATX et al. v. BURR et al. 

15 Biss. 50.] 1 

Circuit Court, D. Wisconsin. April, I808. 

Paymi;nt to AssiGSEE — Whes ko Pkotection. 

1. Where a bill was filed by the payees against 
the assignee and maker of a note to set aside the 
transfer and recover the note, the summons be- 
ing duly served on the maker, the payment by 
him of a judgment in favor of the assignee ren- 
dered in another court on a suit subsequently 
commenced, does not discharge his liability to 
the payees. 

2. To protect himself, he should have given the 
payees notice of the second suit and required 
them to defend it, or have paid the money into 
court on the first suit. 

[This was a bill in equity by Samuel F. 
Pratt and others against John 0. Burr, Mor- 
gan Craig, William D. Mead, and othei-s. It 
was foi-merly heard upon the question of 
homestead exemption. Case No. 11,372.] 

MILLER, District Judge. The bill in this 
case was filed on the 7th of August, 1856. A 
pubpcena was issued and an injunction was 
allowed- William D. Mead acknowledges in 
Ms answer that he gave promissory notes to 
Burr & Craig, in part for the consideration of 
their store goods sold him. Two of these 
notes passed from Burr & Craig to R. H. 
Maynard, and to which he, IMayuard, under 
the circumstances, did not acquire title in the 
usual course of commercial business, and he 
was not a bona fide holder as settled in -this 
court. These complainants had an equitable 
lien on the notes or the money secured by 
them, in the hands of Mead, by virtue of this 
creditors' bill. The only question submitted 
is: "Is Mead relieved of liability to these 
complainants by reason of the judgment 
against him in Rock county circuit court, in 
favor of Maynard, on the note, and by his 
subsequent payment of that judgment?" 

By inspection of the record, it appears that 
Maynard commenced suit on the note, against 
Mead, by serving a declaration on the 14th 
of January, 1857, with a rule to plead. After- 
wards Mead filed a plea of the genei-al issue 
with notice of the issuing and senrice of the 
injunction in this case; and that it was 
known to Maynard when he purchased or 
received the note of Burr & Craig. On the 
2d of July, 1857, the parties appeared in 
court, by their counsel, and the cause came 
on to be tried before the court, the jury be- 
ing waived; and the finding of the court and 
judgment were for the plaintiff for the 
amount of the note and interest. And on the 
15th day of October, 1857, at Brie county, in 
the state of New York, the plaintiff executed 
a satisfaction piece of the judgment. It was 
stated at the argument that Mead's counsel 
several times spoke to complainants' counsel 
on the subject of that suit, and what was 
best to be done, and complainants' counsel 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



concluded not to interfere in the suit. These 
complainants were not placed under any ob- 
ligation to defend that suit either by a no- 
tice from Mead or by a bill of interpleader. 
They had no notice of the trial; nor are we 
informed by testimony what evidence was of- 
fered, admitted, or rejected at the trial. If 
notice had been served on the complainants 
of the pendency of the suit, requiring them to 
appear and make defense, possibly they 
would be bound by that finding and judg- 
ment. In August last, that court decided that 
the two notes (of which the note in this suit 
is one) were transferred by Burr & Craig in 
fraud of these complainants and in contempt 
of this court, and that Maynard was not en- 
titled to the nioney as a bona fide holder 
without notice. The first note was sued in 
this court, on which judgment was rendered 
against Mead, who paid the amount into 
court for distribution; the day after May- 
nard brought suit on the second note in the 
circuit court of Rock county. These plain- 
tiffs were not parties to that suit in Rock 
county, and it is not in any way binding on 
them. So far as they have a lien on the 
money, and have a right to demand it in eq- 
tiity, they are not concluded. Judgments are 
only conclusive between parties and privies. 
At the trial of that case, these complainants 
had no notice nor opportunity to put in proof 
to show that Maynard was not a bona fide 
holder of the note. The trial was exclusively 
between Maynard and Mead. Maynard had 
a legal right to bring his suit against Mead 
in the state court, and to have it tried there; 
but Mead owed a duty to himself, before that 
trial and plea filed, to notify these complain- 
ants of the suit and to require them to make 
defense in his name and to furnish the evi- 
dence to defeat Maynard's recovery. Mead 
should have served the notice on these com- 
plainants or their attorneys and placed it on 
the files of that case, before filing plea. Noth- 
ing short of this can conclude these complain- 
ants. They were not bound to appear, nor 
could they appear or interfere with the suit 
without Mead's consent or requirement. 

This suit in equity was pending against 
Mead a considerable time before the suit in 
Rock county. This suit prevented Slead from 
paying the amount of the note until it was 
ascertained whether it was negotiated and in 
the hands of a bona fide holder. The an- 
swer of Mead that he gave the notes but 
does not know whether they were negotiated 
or not, i-aised. the question. If Mead had paid 
into this covurt the amount of the notes, May- 
nard might have appeared here and claimed 
this money, when his claim would have been 
disposed of by the court on evidence submit- 
ted, or upon an issue tried by a jury. In- 
stead of doing that, Maynard took his suit 
out of this jurisdiction where the question 
was pending, into another jurisdiction where 
he and Mead had the matter tried in their 
own way without legal notice to these com- 
plainants. 
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This creditors' bill is an attachment in ea- 
uity of the money in the hanfls of Mead ow- 
ing by him on a negotiable promissory note. 
An attachment is unavailable against a bona 
£de holder for value, of negotiable paper, 
who obtains it after attachment, before ma- 
turity, and without notice- Ifieller v. Ehler, 
•G Harris [18 Pa. St.] 38S, and cases cited. 
The only question, as I remarked before, to 
lie tried here was whether Maynard was a 
bona fide holder of the note. 

In Kennedy v. Brent, 6 Craneh [10 U. S.] 
1S7, the service of a subpoena in chanceiy, in 
a case of chancery attachment, will make the 
garnishee liable, if he pays the money after 
the notice of the subpoena. Such is the case 
in every attachment An attachment in a 
^tate court, commenced after the institution 
■of an action to recover a debt in a court of 
the United States, cannot be pleaded as a de- 
lense to the latter, either in whole or in part. 
Wallace r. JlcConnell, 13 Pet. [38 U. S.] 136, 
151. This decision is upon the reverse order 
to the state of the case here. The attach- 
ment here was the first. Jn the opinion in 
that case it is remarked: "The jurisdiction 
■of the district court, * * * and the right 
of tile plaintiff to prosecute his suit in that 
•court, having attached, that right could not 
be arrested or taken away by any proceed- 
ings in another court This woifid produce a 
-collision in the jurisdiction of courts, that 
would extremely embarrass the administra- 
tion of justice. If the attachment had been 
•conducted to a conclusion and the money re- 
covered of the defendant before the com- 
mencement of the present suit, there can be 
no doubt that it might have been set up as a 
payment upon the note in question;" and if 
•such could be pleaded in bar, "the same prin- 
ciple would support a plea in abatement of 
4in attachment pending prior to the com- 
mencement of the present suit The attach- 
ment of the debt in such case in the hands 
of the defendant, would fix it there in favor 
-of the attaching creditor, and the defendant 
•could not afterward pay it over to the plain- 
tiff. The attaching creditor would in such 
•case acquire a lien upon the debt binding 
upon the defendant, which the courts of all 
other governments, if they recognise such 
proceedings at all, could not fail to regard. 
If this doctrine be well founded, the priority 
•of suit will determine the right. The rule 
must be reciprocal; * « * the maxim, 'Qui 
prior est tempore, potior est jure,' must gov- 
ern the case. This is the doctrine of this 
■court in the case of Eeijner v, Marshall, 1 
Wheat [14 U. S.] 216; and also in the case 
-of Beaston v. Farmers' Bank of Maryland, 
12 Pet [37 U. S.] 102." In Hacker v. Stevens 
{Case No. 5,887], the money owing on a note 
Tvas attached in the hands of the debtor. 
The note was indorsed or assigned and the 
.assignee brought suit against the maker, who 
pleaded in abatement the attachment, which 
plea was sustained, although the two suits 
were not in the. name of the same pariies. 



In that case the note was transferred to one 
of the firm to whom the note was payable. 
In this case the note was transferred to a 
brother-in-law of one of the payees, under 
very suspicious circumstances. There is no 
doubt but Maynard knew of the pendency of 
this suit in this court before he commenced 
his suit in the state court He should have 
come here and through Mead, a^ a defendant, 
have had his right to the money tried. From 
the situation of that case in the state court 
as placed by Maynard and Mead by their 
pleadings, the court might have continued 
the trial if asked by Mead until a reasonable 
time for the ti-ial of this case. This court 
would in the exercise of its discretion have 
done so. under like circumstances, but there 
is nothing on the record showing that such 
application was made, or that a plea -in abate- 
ment was filed. 

The satisfaction piece attached to the rec- 
ord of the judgment in Rock county is no evi- 
dence of payment except as between the par- 
ties to the judgment It satisfies the judg- 
ment, but it is not evidence affecting these 
complainants of the absolute, bona fide pay- 
ment of money- It is nothing more than a 
mere declaration of a party not under path, 
as to the rights of these complainants. Lloyd 
V. Lynch, 4 Casey [28 Pa. St.] 419, and cases 
cited. But from the view taken of this case 
it makes no difference whether the judgment 
has been satisfied or not Mead should have 
taken soine of the means here pointed out to 
prevent the judgment being rendered against 
him in the circuit court of Bock county. 

The proof clearly showing that Maynard 
was not a bona fide holder of the note, and 
that the title still remains in Burr & Craig, 
reference will be made to a master to ascer- 
tain the amount due. 



Case K"o. 11,374. . 

PRATT V. CAMPBELL. 
[See 2 Pet (27 U. S.) 354.] 



Case E"o. 11,375. 

PRATT V. CURTIS et al. 

" [2 Lowell, 87; i 6 N. B. R. 139.] 

District Court, D, Massachusetts. Dec, 1871. 

Bankroptct— Rights of Assignee— Suit to Set 
Aside Deed fok Fraud— Jurisdiction of Fed- 
EKAXi Courts ; — Conveyance for Benefit of 
Wife and Children op Bankrupt. 

1. An assignee in bankruptcy succeeds to the 
rights of creditors, and may maintain a suit to 
set aside a deed for fraud, actual or constructive, 
though the fraud be not one mentioned in Sec- 
tion 35 of the banTirupt act [of 1867 (14 Stat 
534)]. 

[Cited in Flanders v. Abbey. Case No. 4,851; 
Cady V. Whaling, Id. 2,285.] 

1 [Reported by Hon. John Lowell, LL. D., Dis- 
trict Judge, and here reprinted by permission.] 
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. 2. The courts of the United States have juris- 
diction in equity to set aside such a deed, though 
there may be concurrent jurisdiction at law, the 
remedy at law not being considered in all cases 
adequate and complete. 
[Cited in Mattocks v. Rogers, Case No. 9.300; 

Lee V. Hollister, 5 Fed. 757; Orendorf v. 

Budlong, 12 Fed. 25.] 

3. A bill in equity by an assignee in bank- 
ruptcy, which charged that a debtor made a con- 
veyance for the benefit of his wife and children 
at a time when he was much embarrassed, and 
that some of the creditors, at the date of the 
deed, were still creditors at the date of the bank- 
ruptcy, was held good on demurrer, though it did 
not charge that the debtor was insolvent when 
he made the deed. 

[Cited in Smith v. Kehr, Case No. 13,071; 

Piatt V. Mead, 9 Fed- 98; "Warren v. Moody, 

122 U. S. 132, 7 Sup. Ot. 1065.] 
[Cited in brief in Cook v. Whipple, 55 N. T. 

156; Norton v. Elk Horn Bank, 55 Ark. 59, 

17 S. W. 363.] 

4. It seems, that to render a voluntary deed 
for the benefit of wife and children fraudulent 
as to creditors, it would be enough to prove that 
the grantor was in a doubtful position in respect 
to solvency. 

5. An assignee in bankruptcy is the proper 
party plaintiff to impeach a deed given by the 
bankrupt, though only one class of creditors is 
interested to set it aside, 

[Cited in Warren v. Moody, 122 U. S. 132, 
7 Sup, Ct. 1065; Re Thomas, 45 Fed. 792.] 

6. If a subsequent purchaser of land, said to 
have been fraudulently conveyed, is made de- 
fendant to a bill to set aside the conveyance, he 
should be charged to have had knowledge of the 
fraud. 

rCited in Myers v. Hazzard, 50 Fed. 162.] 

Two bills in equity by [Isaac Pratt, Jr.] the 
assignee of the firm of [Francis] Curtis & Col- 
lamore, asking that certain conveyances made 
by Mr. Curtis about fifteen months before his 
banki'uptcy should be set aside, and for other 
relief. The first suit related to certain lands 
lu Oharlestown, settled in trust for the chil- 
dren of the settlor, and alleged that the deed 
was voluntary; that Curtis, at the time of 
the settlement, was indebted to the plaintifE 
and othei's, who were still his creditors, and 
was embarrassed in his circumstances, and 
that the deed was made with intent to delay 
and defraud his creditors. The second bill 
was similar, excepting that it related to oth- 
er lands, and that the conveyance was alleged 
to be for the benefit of the wife of Mr. Cur- 
tis, and that a purchaser of the lands from the 
trustees was made a party defendant. De- 
murrers were filed to both bills. 

H. C Hutchins and H. H. Currier, for de- 
fendants. 

1. The bill does not allege the particular 
provision of the banki-upt act on which the 
plaintiff relies. Nor does it allege title tn the 
assignee. Both of these things are essential in 
good pleading. In re Broome [Case No. 1,- 
966]; Bean v. Erookniire [Id. 1,168], 

2. A conveyance is not fraudulent or void 
simply because it is voluntary, nor because 
the grantor is more or less indebted. The bill 
should show that the property conveyed was 
unreasonable in amount, or that the remain- 



ing assets were not sufficient to pay the debts 
existing at the time of the conveyance, or 
some other kindred allegation. Sexton v. 
Wheaton, 8 Wheat. [21 U. S.] 229; Hinde v, 
Longworth, 11 Wheat. [24 U, S.] 199; Bab- 
cock V. Eckler, 24 N, Y. 622; Sedwiek v. 
Place [Case No. 12,620], and cases there cited; 
Salmon v. Bennett, 1 Conn. 525; Thacher v. 
Phinney, 7 Allen, 150; Lerow v. Wilmarth, 
9 Allen, 386; Winchester v. Charter, 12 Allen, 
606; Id,, 97 Mass. 140; Id., 102 Mass. 272. 

3. The assignee in bankruptcy represents, 
all the creditors, and there is nothing in the 
bills to show that many of the debts are not 
subsequent in date to the deeds. If they are, 
the allegations ought to be sufficient to avoid 
the deed as against the creditors who hold, 
tliese debts, or the assignee has nothing to da 
with the fraud. 

4. There is no allegation that Wiswall was 
not a bona fide purchaser without notice. If 
he was, the action cannot be maintained 
against him. 3 Washb. Real Prop. 226, 296, 
297; 1 Story, Eq. §§ 432b, 434; Enders v. 
Williams, 1 Jletc, (Ky.) 346; Salmon v. Ben- 
nett, 1 Conn. 525. 

5. The remedy is at law. Woodman v. Sal- 
tonstall, 7 Gush. ISl. 

M. F. Dickinson, Jr., for plaintifC. 

LOWELL, Disti-ict Judge. 1. In the courts 
of this state an assignee in Insolvency must 
proceed at law for lands conveyed in fraud 
of creditors, unless the rights of more than 
two paities are involved, or some peculiarly 
equitable relief is required. But the equita- 
ble jurisdiction of the courts of the United 
States does not depend altogether upon the- 
remedies given by the state courts. It is sub- 
stantially the same throughout the country, 
and very nearly the same now that It was in 
1789; and nothing is better settled than that 
this jurisdiction exists in those cases in which 
the chancery courts in England have concur- 
rent jurisdiction with the courts of common 
law, and notably of bills by creditors to set 
aside deeds said to be voidable by them. 
Shelton v. Tiffin, 6 How. [47 U. S.] 163; Bean 
V. Smith [Case No. 1,174]; Hagan v. Walker, 
14 How. [55 U. S.] 29. In respect to the sec- 
ond bill, it was admitted at the bar that the- 
remedy at law might not be adequate; be- 
cause, if Mr. Wiswall was a bona fide pur- 
chaser without notice, the trustees might still 
be held to account in equity for the purchase- 
money, though the land -^vould be beyond their 
reach. Hubbell v. Currier, 10 Allen, 337. 
But the decisions in the federal courts do not 
turn on any such distinction. 

2. The objection that the bill ought to point 
out the particular section of the bankrupt law 
which gives the plaintiff a right to set aside 
the deeds, is not sound. The plaintiff is to 
set out facts, and it would be bad pleading 
to allege the law. Perhaps the meaning of 
the objection is that the assignee in bankrupt- 
cy cannot avoid any transfers of property, but 
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sucli as come -within section 35, whicli these 
deeds do not, because tliey were made more 
tlian six months before tlie bankruptcy- This 
is a mistalie. That section refers only to 
jErauds on the act itself; but the assignee can, 
as a general inile, avoid any conveyances 
which the creditors could avoid. Thus in Carr 
V. Hilton [Case No. 2,436], it was decided that 
an assignee under the bankrupt act of 1841 Lo 
Stat. 440] could maintain a bill of this kind 
relating to lands conveyed by fraud before 
the passage of the act, although that act did 
not mention conveyances in fraud of credit- 
ors. So, under an insolvent law which had 
no express provision on the subject, Parke, 
B., said, "A deed which is void as against 
creditors is void as against those who repre- 
sent creditors." Doe v. Ball, 11 aiees. & W. 
531. [That decision would govern this case, 
even if the law of 1867 was silent.] 2 The 
bankrupt act, at section 14, vests in the as- 
signee "all the property conveyed by the 
banki-upt in fraud of his creditors,"— being in- 
tended, I suppose, to meet any possible doubt 
that might remain, notwithstanding the deci- 
sions. 

3. Does the bill state a case of fraud on 
creditors? The defendants, very justly, draw 
a distinction between creditors at the time of 
the conveyance and those who become such 
afterwards. Under our laws, which require 
tlie recording of deeds for the very purpose 
of notifying creditors as well as purchasers, 
this general distinction, which Is admitted in 
England, is highly just and equitable. It has 
been fully adopted by the courts of the Unit- 
ed States in the cases cited. It is, however, 
the statute of 13 Eiiz., as adopted and con- 
strued in Massachusetts, which governs this 
case; and I have, therefore, examined the de- 
cisions of the state with some care. From 
them I derive the following propositions: 1. 
A voluntary conveyance to a wife or child is 
not fraudulent per se; but it is a question of 
fact in each case whetlier a fraud was in- 
tended. 2. Such a deed made by one who is 
considerably indebted is prima facie fraudu- 
lent, and the bm'den is on him to explain it. 
3. This he may do by showing that his inten- 
tions were innocent, and that he had abun- 
dant means, besides the property conveyed, to 
pay all his debts. 4. If the deed was not in 
fraud of existing creditors, tiie burden of 
proof is on the subsequent creditors to show a 
fraud on them. Thacher v. Phinney, 7 Allen, 
146; Lerow v. Wilmarth, 9 Allen, 382; "Win- 
chester V. Charter, 12 Allen, 606; Id,, 97 Mass. 
140; Id.> 102 Mass. 272. 

These bills do not allege the facts which 
would be necessary to show a fraud on sub- 
sequent creditors only; but the rule is, that, 
If a deed is avoided by antecedent creditors, 
the land or its proceeds goes to creditors gen- 
erally. Walker v. Burrows, 1 Atk. 94; Town- 
shend v. Windham, 2 Ves. Sr. 11; Jenkyn v. 
Vaughan, 3 Drew. 419; Whittington v. Jen- 

2 [From 6 N. B. R. 139.] 
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nings, 6 Sim. 493. The case last cited went 
this length,— that a creditor whose account 
had been running when the voluntary settle- 
ment was made might set it aside, though the 
items of debt at the date of the deed had all 
been paid, the balance having always been in- 
creasing. I am not aware that the precise 
point has arisen in Massachusetts; but the 
dicta support the plaintiff's view, that if a 
conveyance is fraudulent as to 'existing cred- 
itors, it is so as to all. Winchester v.' Ohai-- 
ter, 12 Allen, 609, per Bigelow, C. J. In Eng- 
land, there appears to be another rule in eq- 
uity, that if there be nothing to hnpeach the 
settlement, excepting that it is voluntary, and 
no intent to defraud subsequent creditors is 
proved, they will not be permitted to impeach 
the deed, without showing one or more ante- 
cedent debts outstanding when the bill is filed. 
HoUoway v. Millard, 1 Madd,- 414; Lush v. 
Wilkinson, 5 Ves. 384. This doctrine is not 
easily to.be reconciled with the other, nor with 
principle; because it makes the validity of 
the conveyance depend on matters arising ex 
post facto. It probably gained a foothig in 
the courts at a time when all such convey- 
ances were held to be absolutely fraudulent in 
law as against existing creditors, and was a 
sort of equitable mitigation of the rigor of 
that doctrine. Whether this is the law here 
I do not now inquire, because this bill al- 
leges the existence of antecedent debts. 
Whether the grantor must be actually insol- 
vent at the time, in order to render the convey- 
ance fraudulent against Kcisting creditors, has 
Tjeen disputed. In Winchester v. Charter, 12 
Allen, 609, Bigelow, C. J., says that a volun- 
tary ti-ansfer of property by a person deeply 
indebted, and whose property was inadequate 
"or barely sufficient" for the payment of his 
debts, would furnish strong presumptive evi- 
dence of fraud. At another place on the same 
page, he says it is necessary to show that he 
was indebted beyond his probable means of 
payment. In Parish v. Murphree, 13 How. 
[54 U. S.] 100, McLean, Cwcuit Justice, says, 
that, in case of a merchant, insolvency need 
not be proved; it is enough to show that his 
situation was such that a prudent man, with 
an honest regard to the rights of his creditors, 
could not have made such a settlement. I 
am much inclined to believe that if insolvency 
were distinctly proved as matter of fact, the 
intent to def i-aud existing creditors would fol- 
low as matter of law, because one who under- 
takes to make a voluntary conveyance must 
be presumed to know the state of his affairs. 
Christy v. Oourtenay, 13 Beav. 90. It has 
been so held even in cases of preference; but 
' the argument applies much more sti-ongly to 
a gift, because a trader may often make pay- 
ments of just debts in the ordinary course of 
business without any thought of his standing 
in respect to other creditors; but in making 
a gift, he undertakes to say that he is in a 
position to make it with justice to them. On 
the other hand, if insolvency is not clearly 
shown, the true inquiry, perhaps, is that -put 
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by Mr. Justice McLean, whether a prudent 
man, having a Just regard to the rights of his 
creditors, would have permitted himself to do 
the act These bills do not allege insolvency; 
but all the cases agree that if the grantor is 
much indebted, or is embarrassed, the burden 
of proof is on him to explain the transaction, 
if questioned by existing creditors; and these 
facts are alleged. It follows that the bills 
are sufficient to require the respondents to an- 
swer, unless their objection, that the deeds 
can be set aside only to the extent that may 
be necessary to pay antecedent debts, and that 
the assignee cannot work out this equity, is 
well taken. We have already seen that the 
doctrine of courts of equity in England is, 
that if the deed is set aside the property be- 
comes assets. I do not decide this point, how- 
ever, because, in my opinion, the assignee in 
bankruptcy, and he only, has the right to im- 
peach the deed in the interest of any class of 
creditors. Many cases might arise in which 
the only difficult point to be decided would 
be whether all the creditors,- or only certain 
of them, were interested; and, upon the the- 
ory of the defence, it would depend upon the 
decision of that point whether the suit should 
stand or fall, thoagh it was clear that the 
deed was fraudulent as to some creditors; 
while, if the assignee can bring the suit in 
either event, that difficulty is obviated. As- 
suming, therefore, that the law will only re- 
quire antecedent ereditoi*s to be indemnified, 
for which I have not yet seen the authority, 
I rule that the assignee in bankruptcy is the 
only proper party plaintifiE to impeach the 
deed. Beals v. Clark, 13 Gray, 18. 

The second bill is defective, so far as Mr. 
Wiswall is concerned, in not alleging distinct- 
ly his participation in or knowledge of the 
fraud. He is not a necessary party to the 
bill; because the other defendants may be re- 
quired to account for the proceeds of the sale 
to him, although his title should be found or 
be admitted to be unimpeachable. Indeed, 
Marsliall, C. J.", has said, in such a case, that 
no decree ought to be made against a purchas- 
er, so long as there were volunteers before the 
court who were able to pay the debt. Hop- 
kirk V. Randolph [Case No. 6,698]. The de- 
murrer is sustained as to the defendant Wis- 
wall, with costs, unless the plaintiff chooses 
to amend within ten days, upon the terms of 
paying his costs up to this time. The other 
defendants are to answer over in two weeks, 
their demurrer being overruled. 
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PRATT et al. v. NORTHAJI et al. 

£5 Mason, 93.] i 

Circuit Court, D. Rhode Island. June Term, 
1828. 

Federal Coduts — Juuisdictios — Suit bt Leg- 
atee—Judgment IX. State Codrt— Admisis- 

TliATOliGUARDlA.V — LIMITATIONS — PaKTIES. 

1. The courts of the United States, as court* 
of equity, possess jurisdiction to maintain suits 
in favour of legatees and distributees for their 
portions of the estate of the deceased, notwith- 
standing there may he, by the local jurispru- 
dence, a remedy at law on the administration 
bond, in favour of the party. This class of 
cases is of concurrent and not of exclusive juris- 
diction. 

[Criticised in Pierpont v. Fowle, Case No. 11,- 
152. Cited in Mallett v. Dexter, Id. 8.988; 
Segee v. Thomas, Id. 12,633: Gould v. 
Gould, Id. 5,637; Payne v. Hook, 7 Wall. 
(74 U. S.) 430; Chapman v. Borer, 1 Fed, 
275. Quoted in Rich v. Bray, 37 Fed. 274. 
Cited in Domestic & Foreign Missionary 
Soe. P. E. Church v. Gaither, 62 Fed. 423'; 
Walker v. Brown, 11 C. 0. A. 135, 63 Fed. 

[Cited in Wallace v. Harris, 32 Mich. 392.] 

2. A judgment in the court of probate of a 
state, is not conclusive, where it has been ob- 
tained by fraud. The settlement of an admin- 
istrator's account in the probate court, procured 
by fraud, is not conclusive. 

[Cited in Mallett v. Dexter, Case No. 8,988; 

McDermott v. Copeland, 9 Fed. 538; Pul- 

liam V. Pulliam, 10 Fed. 56.] 
[Cited in Williams v. Herriek (R. I.) 25 Atl. 

1,100; Adair v. Cummin. 48 Mich. 378; 

Holden v. Meadows, 31 Wis. 290. Cited in 

brief in Maloney v, Dewey, 127 III. 398, 19 

N. E. 848. Cited in Phillips v. Kuhn, 35 

Neb. 195, 52 N. W. 881.] 

3. A bill for a discovery of assets lies in eq- 
uity, notwithstanding a remedy at law. 

[Cited in Pierpont v. Fowle, Case No. 11,152.] 

4. If an American administrator procure an 
auxiliary administration in England, and re- 
ceives from the administrator there, the assets 
collected under such administration, he is charge- 
able here for the assets so received as adminis- 
trator. 

5. If an administrator be at the same time 
guardian of the legatees or distributees, and re- 
ceive foreign assets as abovesaid, and do not 
inventory or account for them, or procure any 
settlement of them in the probate court, and a 
distribution of them according to law, he will be 
deemed to receive them as administrator, and 
not to retain them as guardian. Some act or 
admission, showing a retainer as guardian, as an 
accounting in the probate office as guardian for 
the same, is necessary to exonerate him from lia- 
bility as administrator. 

[Cited in Bell v. People, 94 III. 237; Board of 
Education of Spencer Dist. v. Cain, 28 W 
Va. 770; Morrow v. Peyton, 8 Leigh (Va.) 
76; Paxton v, Steele, 11 Hans. [86 Va.] 314, 
10 S, E. 1. Cited in brief in Smith v. Lam- 

^®^*!' LP^^Ll^^' Swope V. Chambers, 2 
Grat. 321. 322.] 

6. The sureties of an administrator are liable, 
in the same manner as their principal, for as- 
sets so received, until some act or admission es- 
tablishing a retainer as guardian. A fortiori 
the rule is so, where the administrator has 
never admitted the receipt of such assets as 
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gnardian or administrator; but fraudulently con- : 
cealed the fact from all the parties in interest. 
[Cited in Ridenbaugh v. Burnes, 14 Fed. 94.] 
[Cited in Adair v. Cummins, 48 Mich. 378, 12 
N. W. 497.] 

7. The statute of limitations binds courts of 
equity as well as law, in cases of concurrent 
jurisdiction; and sometimes, by way of analogy, 
binds equitable titles. 

[Cited in Hall t. Russell, Case No. 5,943.] 
[Cited in Fowler v. True, 76 ISIe. 45; Randall 
V. Peekham, 10 R. I. 546; "Webster v. Amer- 
ican Bible Soc, 50 Ohio, 11, 33 N. E. 297.] 

8. The statute of limitations of Rhode Island, 
of suits brought against executors and adminis- 
trators, is a good bar in equity as well as at law. 

[Cited in Sugar River Bank v. Fairbank, 49 
N. H. 1400 

9. "Where an administrator and his sureties 
die, a suit brought by a legatee or distributee to 
recover for the default of the original executor 
in not paying the same, must be brought against 
the administrator of the executor, or the execu- 
tor of his sureties, within three years after the 
last administration is taken out; otherwise it 
is barred 

10. "Who are proper parties to be made in such 
a case? 

[Cited in Miner v. Aylesworth, 18 Fed. 201.] 

Bill in equity. The facts of the case were 
as follows: Adam Ferguson of Newport, 
Rhode Island, made his will, bearing date 
April 12, 1797, giving all his property, real 
and personal, to his only cbild, Isabella Am- 
brose, and appointing her executrix to his 
will. Some time in July, 1800, said A. Fer- 
guson died, (his daughter Isabella having 
died before him,) leaving his will unrevoked. 
By the laws of Rhode Island (St. 1798, p. 
282), when any devisee of personal or real 
estate dies before the testator, leaving lineal 
descendants, such descendants shall take un- 
der the will in the same manner as the dev- 
isee would have done, had he or she sur- 
vived the testator. Isabella Ambrose left two 
children, Ann F. Pratt, and Robert J. Am- 
brose, plaintices in the present bill. On the 
14th of July, 1800, the will of A. Ferguson« 
was approved by the court of probate of thei 
town of Newport. On the 21st of the same 
July, Robert M. Ambrose, the husband of the 
said Isabella, and the father of the said Ann 
F. and Robert J., was appointed administra- 
tor on the estate of A. Ferguson, with the 
will annexed, and gave bond according to 
law, with "William Langley and Israel Am- 
brose as sureties. On the 4th. of August, 
1800, an inventory of the personal estate of 
the said A. Ferguson was returned to the 
court of probate, amounting to ?311.60. On 
the 9tli of May, 1808, R. M. Ambrose ren- 
dered his account of administration, bearing 
date April 25th, 1801, which was received, 
examined, and allowed by the court of pro- 
bate. The bill charges, that the decree of 
the court of probate allowing this account 
was obtained by fraud. This account credits 
the estate of A. Ferguson with the amoxmt of 
the inventory, bging ?311.60, and exhibits a 
balance In favour of the administrator 
against the estate, of $636.83. This is all the 
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inventory or account of the property of A. 
Ferguson, ever rendered by the said R. M. 
Ambrose. 

A. Ferguson, at the time of bis death, had 
a balance of accoimt due him from the firm 
of Mitchell & Cockbum, wbo were establish- 
ed, and transacting business, in the city of 
London. This firm was composed of George 
Hanbury Mitchell and James Cockburn, was 
formed in January, 1800, and was dissolved 
in September, 1802, by the death of Cockbum. 
Upon the death, of Cockburn, Mitchell con- 
tmued the business of the firm, under a new 
firm, composed of himself and others, under 
the style of Mitchell, Lindsay, & Co. and the 
balance due A, Ferguson from Mitchell and 
Cockbum was transferred to the firm of 
Mitchell, Lindsay, & Co. A. Ferguson, at the 
time of his death, also owned stock in the 
English funds, which stood in the name of 
"William Innes, merchant, of tbe city of Lon- 
don. Said Innes died before A. Ferguson, 
and George Hanbury Mitchell, James Innes, 
and John NichoU, were the executors of his 
will. On the 26tli of June, 1801, R. M. Am- 
brose wrote Innes and Mitchell, executors, 
stating the decease of A. Ferguson, that he 
was administrator on his estate, with the will 
annexed, &c., and requesting information of 
the balance due, and the amount of the stock, 
&c. To this letter, MitcheU & Cockbum re- 
ply, under date of September 3, 1801, in 
whiph tbey state the amount of the balance in 
their hands, also the value of the stock, and 
advise, that R. M. Ambrose should send out a 
power to some one in England to take letters 
of administration; that such person being ap- 
pointed administrator on the effects in Eng- 
land, would be authorized to receive tbe bal- 
ance, and the proceeds of the stock or the 
stock itself, and to pay it over to him, R. M. 
Ambrose. On the 21st of December of the 
same year, B. M. Ambrose sent out a joint 
and several power to Mitchell & Cockburn to 
take out letters of administration for him hi 
England, and requested, that the executors 
of ■William Innes would transfer the stock to 
the names of Mitchell & Cockbum, which 
was accordingly done by the two surviving 
executors, George Hanbury Mitchell and John 
Nicholl. 

Mitchell & Cockburn supposed, that Isabel- 
la Ambrose had died after her father. Under 
this impression, letters of administi-ation, 
bearing date February 27, 1802, were granted 
to James Cockbum, one of the firm of Mitch- 
ell & Cockbum, on the property of A. Fergu- 
son, with the will annexed, and on the prop- 
erty of Isabella Ambrose, all for the use of 
R. M. Ambrose. On the 23d of February, 
1803, this stock was sold by Mitchell for £374. 
4s. 3d. (Cockburn having died September, 
1802;) and this sum was placed to the credit 
of R. M. Ambrose in the hands of Mitchell, 
Lindsay, & Co. by him the said Mitchell. The 
balance due from Mitchell & Cockbum, and 
transferred to Mitchell, Lindsay, & Co. as be- 
fore stated, together with- the proceeds of the 
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stock, amounted to the sum of £G44. 12s. 83., 
and -was drawn for by R. M, Ambrose by bills 
of exchange, from January 28, 1803, to Oc- 
tober 16, 1S04. The balance wliicb vras trans- 
feired from Mitchell & Cockburn, to ilitchell, 
Lindsay, & Co. was increased in the hands of 
the latter, by the receipt of the -dividends on 
the stock, until the same was sold. The 
transfer of said balance to Mitchell, Lindsay, 
& Ck).; the transfer of said stock to Mitchell 
& Cockburn, by the executors of "William 
Innes; and the subsequent sale of the same 
by Mitchell; were all done by the direction 
and at the request of K. M, Ambrose. 

R. M. Ambrose, on the 6th of April, 1801, 
was appointed guardian of the said Ann F. 
Pratt and Robert J. Ambrose, and gave b.ond 
in the penal sum of $4,000 for the faithful 
performance of the trust, but never rendered 
any guardianship account whatever, and the 
sureties on th's bond are both dead and left 
no estate. R. M. Ambrose is dead, leaving 
no property, and no administration has ever 
been taken on his" estate; Israel Ambrose, 
one of the sureties on his administration 
bond, is also dead, leaving no property, and 
no administration has ever been taken on his 
estate, neither of them leaving any estate to 
administer upon. Some time in 1817, William 
Langley, the other surety on the administra- 
tion bond of R. M. Ambrose, died, leaving a 
large real and personal estate, which he dis- 
posed of by will, Stephen T, Northam,and 
Sarah Langley, defendants in this suit, are 
his executors. The will was approved July 
9, 1817, the executors accepted of the trust, 
and gave bond accordmg to law. The will 
contains the following provisions: "The 
whole of my bank stock shall be kept sacred- 
ly for the purposes expressed in this my last 
will and testament, and to that end, if my 
personal estate over and above said bank 
stock last mentioned, should be insufficient 
for the payment of my just debts and the ex- 
penses of settling my estate in manner pro- 
vided by law, and for the raising and dispo- 
sition of said sum of $3,000 as herein above 
ordained, then my will is, and I hereby au- 
thorize and order my said executors, to make 
sale of so much of my real estate, at their 
discretion, as may be necessary to make up 
the deficiency, and the proceeds thereof to ap- 
ply for the purpose of making up said defi- 
ciency; and to execute and deliver all necessary 
deeds and grants of the said real estate, so to 
be sold by them as aforesaid. Provided, how- 
ever, that if it should be necessary to make 
sale of any of my real estate for the purposes 
aforesaid, that part thereof now occupied by 
my said daughter Sarah R. Ambrose and her 
husband shall not be sold, -excepting, that the 
other parts of my real estate should prove de- 
ficient for the pui-poses aforesaid." The 
Sarah R. Ambrose herein mentioned, was the 
second wife of said-R, M. Ambrose, and the 
daughter of the said William Langley. The 
executors possessed themselves of ample per- 
sonal estate, exclusive of the bank stock, to 



pay all the debts of the testator, including the 
debt due the plaintiffs, and expenses of set- 
tling the estate. The said Ann F. Pratt be- 
came of age in Mai-ch, 1818; the said Robert 
J. Ambrose, November, 1820; and no evi- 
dence or information of the property in Eng- 
land belonging to Adam Ferguson, and re- 
ceived by R. M. Ambrose, ever could be ob- 
tained by the plaintiffs, vmtil October, 1825, 
although much expense had been incurred for 
that purpose, and a commission had been 
sent to 3Ir, Aspinwali, to take the testimony, 
in 1817, to be used in a suit in the state court, 
who returned, that after making the most dil- 
igent inquu-y, he could discover, no traces of 
the property. 

The bill charged, that all the debts of Wil- 
liam Langley, except the debt due the plain- 
tiffs, were paid, and prayed for an account of 
the personal estate of William Langley, and 
that if the same, exclusive of the bank stock 
and legacy of §3,000, was sufficient to pay the 
plaintiffs, that the executors might be de- 
creed to pay accordingly; or in case of a de- 
ficiency of personal estate, that the executors 
might be decreed to sell enough of tlie real 
estate to make up the deficiency; and for 
general relief. 

Mr. Pearce and Mr. Greene, Dist. Atty., for 
plaintiffs. 
Hunter & Hazard, for defendants. 

STORY, Circuit Justice. This is a bill In 
equity, brought under the following circum- 
stances. The plaintiffs, Ann F. Pratt, (wife 
of the plaintiff, Thomas Pratt,) and Robert 
J. Ambrose, are children of Isabella Ambrose 
deceased, and her only lineal descendants. 
In April, 1797, her father, Adam Ferguson, 
made his will, and after payment of his 
debts &e. he devised and bequeathed all his 
real and personal estate to the said Isabella, 
and made her executrix of his will. She 
died before her father, leaving her children 
above named. Her father then died, viz. 
in 1800, and in July of the same year, Rob- 
ert M. Ambrose, the husband of Isabella, 
and father of her children, took administra- 
tion with the will annexed of Ferguson's 
estate, and gave a bond to the court of pro- 
bate in the usual form, for a faithful ad- 
ministration of the estate. The sureties up- 
on the probate bond were Israel Ambrose 
and William Langley, both of whom are 
since deceased. Langley made his will, and 
appointed the defendants, S. T. Noi-tham 
and Samh Langley, his ext-eutors, who took 
upon themselves the trust. The other de- 
fendants named in the bill, are the present 
judges of the probate court of Newport, who, 
as successors in office of the former judges, 
are regularly entitled to the custody and con- 
troul of the bond, and to institute proceedings 
thereon, for the due settlement of the estate. 
The reason assigned in th^ bill for making 
them parties is, that they have confederated 
and combined with the other defendants, to 
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■aeprive the plaintiffs of tlie benent of the 
iDond, and have refused to deliver the same, 
or an authenticated copy thereof, to the 
plaintiffs, though often requested and urged 
«o to do. No proceedings seem however to 
have been had against them, and no decree 
is now sought against them. 

By the laws of Rhode Island, "when any 
Kjhild, grandchild, or other relation, having 
a devise or bequest of real or personal estate, 
shall die before the testator, leavhig lineal 
descendants, such descendants shall take the 
estate, real or personal, in the same way and 
manner such devisee would have done, in 
■case he (or she) had survived the testator." 
St. 1798, p. 282, § 6. Consequently the chil- 
dren of Isabella are entitled to take the sanae 
.as their mother would have done. The bill 
charges, that Robert M. Ambrose, after so 
■taking administration, received sundry sums 
of money belonging to the estate, and par- 
ticularly some money due to Ferguson in 
England, where he caused an auxiliary ad- 
ministration to be taken out, under which 
the money was received for, and by, him. 
It farther charges, that he never brought in- 
to accovmt, or in any proper manner ad- 
ministered upon, the assets so received, but 
fraudulently concealed the receipt of the 
same from the court of probate; that in 
May, 1808, he settled an account of his ad- 
ministration in the probate court, without 
giving any credit for such assets, and there 
•charged a balance due to himself, of ?636.S3, 
which account was duly allowed and order- 
-ed to be recorded. It farther charges, that 
•the decree of allowance was procured by 
fraud. It then proceeds to state, tliat Israel 
Ambrose, the surety, died intestate, leaving 
no estate, and that no administration has 
been granted on his estate. That R. M. 
Ambrose, (the administrator,) in September, 
1815, died intestate, leaving no estate, and 
that no administration has been granted on 
his estate. That in June, 1815, William 
Langley (the other surety) died, leaving a 
large estate, having first made his will, and 
that S. T. Northam and Sarah Langley are 
his executors, and have possessed themselves 
•of a large estate, more than sufficient to pay 
-all his debts, and to pay the plaintiffs, &c. 
And the bill insists on the right of the 
plaintiffs to receive payment, from Langley's 
estate, of the sums due them, in virtue of 
the bequest to their motlier by Adam Fer- 
■guson. And a discoveiy is prayed for, and 
■a decree of payment, out of the personal as- 
-sets, of the sums due them as aforesaid, and 
that if they are insufficient, out of the real 
estate of Langley. which by his will is 
■specially charged with payment of his 
•debts. There is also a general prayer for 
.relief. 

Many of the facts, stated in the "wul, are 
admitted by the answer of Northam and 
Langley, executors; and indeed the other 
facts put in issue, seem substantiated, far 
.enough to lay a ground work for relief, if 
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the plaintiffs are otherwise entitled to any, 
upon a survey of the whole merits, and ac- 
cording to the* principles of a court of equity. 
But a very important fact disclosed in their 
answer is, that hi April, 1801, Robert M. 
Ambrose, the administrator, took out of the 
probate court letters of guardianship upon 
the persons and estates of his children, the ■ 
plaintiffs, who were then minors, and did 
not come of age until after his death. He 
gave bonds in due form of law, in the pen- 
alty of ?4,000 with sureties, for the faithful 
performance of his duties as guardian. The 
bond, by the laws of Rhode Island, like that 
in cases of administration, is taken in the 
names of the judges of probate, for the time 
being payable to them and their successors 
in office. The sureties on the guardianship 
bond are both dead; one of them leaving his 
estate insolvent; and the other leaving an 
estate inventoried at §1,082.90, of which no 
administration account has yet been settled. 
No guardianship account was ever rendered 
by R. M. Ambrose, the guardian, to the pro- 
bate court; and the minors came of age in 
1818 and 1820. Upon the settlement of the 
administration account of R. M. Ambrose in 
1808, a quietus in common form was granted 
to him by the court of probate. 

The answer of the executors sets up sever- 
al matters of special defence, which I shall 
by and by consider in the progress of the 
present judgment 

Upon this posture of the case, presentmg 
somewhat of novelty in its outlines, several 
questions have been argued at the bar, upon 
which, perhaps, it might not be necessary to 
pass an ultimate judgment, if it were not of 
some importance to close this unpleasant 
controversy. I will proceed, therefore, in 
the first instance, to consider the objections 
insisted on by the defendants' counsel, re- 
serving the consideration of some others, 
until they shall have been first disposed of. 
The first objection taken, is to the juris- 
" diction of this coui-t, as a court of equity, 
to entei-tain the suit, for two reasons. The 
first is, that the plaintiffs have, if entitled 
to any, a complete remedy at law, upon the 
administration bond, according to the laws 
of Rhode Island. The second is, that by the 
same laws, the decree of a quietus operates 
as a final and conclusive bar to any farther 
proceedings upon the bond. The last reason 
is founded on the 25th section of the act 
respecting intestate estates (St. 1798, p. 304), 
which enacts, "that the settlement of the 
accounts of any executor, administi'ator, or 
guardian, by the court of probate, or in case 
of appeal, by the supreme court of probate, 
shaU be final and conclusive on all parties 
concerned therehn, and shall not be subject 
to re-examination in any way or manner 
whatsoever." This language cannot be con- 
sidered as giving any higher or stronger 
efficacy to a probate decree, than a judgment 
possesses at the common law. 
Upon general principles, fraud avoids the 
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latter, and the same doctrine has been uni- 
formly applied to all instruments and pro- 
ceedings, however solemn. The cases of 
Sims T. Sloeum. 3 Cranch [7 U. S.] 307, and 
Ammidon v. Smith. 1 Wheat. [14 U. S.] 447, 
admit the general principle, and turn upon 
distinct considerations. Thei'e is the more 
stringent reason for applying the doctrine in 
the present ease, because the administrator, 
at the time of the settlement, united in him- 
self also the character of guardian of the 
plaintiffs, and as minors, they had no means 
of redress except through him. To say, 
therefore, that his own fraud should, under 
such circumstances, bind them, would be to 
subvert the very foundations of justice. The 
money received by him through the instru- 
mentality of the auxiliary administi-ation in 
England, was clearly assets in his hands, 
of the testator, Ferguson, and ought, as such, 
to have been accounted for in his administra- 
tion account, settled in 1808. The omission 
so to do was a plain departure from his duty, 
a breach of the condition of his probate 
bond, and an inexcusable fraud. 

As to the other ground, it is true, that by 
the laws of Rhode Island (St, 1798, pp. 307- 
309, &c.), creditors, devisees, and legatees, 
may have remedy by a suit commenced for 
their use on the administration bond, in the 
name of the court of probate, where there is 
a mal-administration; and legatees also 
have a direct remedy at law against the ad- 
mmistrator, for their legacies, whether they 
be specific, or general, or residuary legatees. 
In many cases, the remedy, thus provided, 
may be adequate and complete. In many, 
however, the statute provisions do not reach 
the whole mischief. They are not adapted 
to a case like the present. They presuppose, 
that the debt or demand of the party has 
been already ascertained by a judgment at 
law on a decree in the probate court; that 
proceedings for this purpose have been had 
while he was living; and also for the most 
part, that he is personally sued on the ad- 
ministration bond. In a case circumstanced 
like the present, I am by no means satisfied, 
that there is any plain, adequate, or com- 
plete remedy at law under the statutes of 
Rhode Island. They do not seem to con- 
template such complicated and special cases. 
But if it were otherwise, the conclusion to 
which the objection seems to arrive, would 
not be attained. It has been often decided 
by the supreme court, that the equity juris- 
diction of the courts of the United States is 
not limited or resti-ained hy the local reme- 
dies in the different states; that it Is the same 
in all the states; and is the same, which is 
exercised in the land of om* ancestors, from 
whose jurisprudence our own is derived. 
Robinson v, Campbell, 3 Wheat [16 U. S.] 
212; U. S. v. Howland, 4 Wheat. [17 U. S.l 
108, 115. 

There are many eases where there exists a 
concun-ent jurisdiction in eom-ts of law and 
equity. Such are cases of account, of fraud, 
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of partition, of dower, &c. See Smith v. Mc- 
Iver, 9 Wheat [22 U. S.j 532; Coop. Eq. PI. 
28. The existence of such legal remedy has 
never been supposed to oust the jurisdiction 
of a court of equity.. On the contrary, the 
jurisdiction has been constantly maintained. 
And a fortiori, where the original remedy ex- 
ists in equity, as in eases of fraudulent af- 
firmations of credit, and of legacies, the sub- 
sequent assumption of jurisdiction at law 
ought not to be held to oust L^at which has 
already vested. It has been for a gi-eat 
length of time settled, that in cases of the 
administration of assets, courts of equity 
have a concurrent jurisdiction with courts of 
law. The original ground seems to have 
been, that a creditor or other party in inter- 
est, had a right to come into chancery for a 
discovery of assets; and being once right- 
fully there, he should not be turned over to a 
suit at law for final redress. See Jesus uol- 
lege V. Bloom, 3 Atk. 262, 263; Yates v. Ham- 
bly, 2 Atk. 360, 363. And for the pm-poses 
of complete justice, it became necessary to- 
conduct the whole administration and distri- 
bution of the assets under the superintend- 
ence of the court of chancery, when it once 
interfered to grant relief in such cases. This 
whole subject is investigated with great care 
and clearness by Mr. Chancellor Kent, in 
Thompson v. Brown, 4 Johns. Ch. 619, 631, 
&c., and his elaborate judgment spares me- 
the necessity of any attempt farther to illus- 
trate or confirm it The plaintiffs, then, 
would be here rightfully in court, if for no 
other purpose, for a discovery of assets in. 
the hands of the executors of Langley. The-' 
jm-isdiction too might be fortified by con- 
siderations derived from the doctrines of this^ 
court, in U. S. v. Abom [Case No. 14,418]. 

It has also been suggested, that the pres- 
ent is a bill for discovery and relief, and that 
as no discovery has been obtained, no relief 
can be granted. And the language of the 
chief justice m Russell v. Clarke's Ex'rs, T 
Cranch [11 U. S.] 89, has been relied on for 
this purpose. That was a case where the- 
remedy was exclusively at law; and the dis- 
covery sought was that alone, which could' 
give jurisdiction to a coiu-t of equity. It 
was, as a bill of discoveiy, wholly unproduc- 
tive, and therefore properly dismissed. 
Here, the jurisdiction was not exclusively at 
law; and the discovery of the assets has. 
been complete. The executors answer as to 
them; and only deny possession of other 
vouchers, papei-s, and documents, beloilging 
to the estate of Ferguson or his administrator. 
Then again it is objected, that neve there is- 
no sufficient charge or proof of fraud. Cer- 
tainly there is none proved against the pres- 
ent defendants; they are innocent, and so 
was Langley, their testator. But thei-e is a 
direct charge in the bill, that the decree of 
the court of probate in 1808 was obtained by 
the fraud of R. jM. Ambrose, the administra- 
tor, which, as I have already intimated, is 
sufficiently established. And if there were 
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no actual fraud, stiU if the assets have been 
-wronjrfully withheld from the representatives 
of the legatee, so that the administrator 
would te liable therefor, it would be diffi- 
cult to perceive how an omission to account 
for them would escape from the imputation 
of being a breach of the administration bond. 
There is certainly no pretence to say, that the 
court of probate participated in the fraud; 
and if the judges of that court had so partici- 
pated, and in their judicial character sanc- 
tioned it, I am far from asserting the least 
right to- eontroul, or overreach, or review 
their judicial acts. But it is unnecessary to 
touch such a point. It would be an inde- 
corum to that court, far removed from my 
habits and feelings, to discuss what might 
be the possible effects of their misdeeds, 
when there is not the slightest evidence to 
bring into suspicion the purity or fidelity of 
their judgment 

Another objection is, that the assets fraud- 
ulently suppressed were received after the 
administrator was appointed guardian, and 
therefore might properly be considered as re- 
ceived on guardianship account. It appears 
to me, that this objection is not supported, 
either in law or fact. The administration in 
England was granted professedly at the re- 
quest, and upon the authority, of the Ameri- 
can administrator. It was auxiliary to the 
American administration; and the proceeds 
were not only drawn for by the American ad- 
mlnistrAtor, but were received by him, as 
assets of his testator. It is tcue, that the 
English administration was granted upon the 
supposition, that Isabella survived her father; 
and that her husband was entitled to the 
beneficial interest in the legacy as her repre- 
sentative. But this does not vary the legal 
result, for the money received was clearly 
assets. It is an entire mistake to suppose, 
that the Rhode Island laws (see St 1798, pp. 
276, 294, 295) in force, at this period, do not 
authorize the administrator there to receive 
any debts or property which, at the time, 
were not locally due or existing, within the 
state. Whatever property was received by 
him as belonging to the testator, and as part 
of his assets,' he was bound to administer, 
wherever it might have been at the time of 
the death of the latter. The condition of the 
bond contains a clause, that he shall well and 
truly administer all the goods, chattels, 
rights, and credits of the testator, which at 
any time shall come to his hands and pos- 
session. It is one thing, wnether he could, 
without a new administration, recover by suit 
any debts or property in a foreign country; 
and quite another thing, when he obtains a 
possession of them, whether he must not ac- 
count for them as assets. A voluntary pay- 
ment by a debtor to a foreign administrator 
la a good discharge of the debt; and the lat- 
ter holds the same as assets. See "Williams 
V. Storrs, 6 Johns. Ch. 353; Doolittie v. Lew- 
is, 7 Johns. Ch. 45. This can only be upon 
the principle, that the aummlstrator may 
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rightfully receive them as assets in virtue of 
his authority as administrator, and give a 
competent discharge. 

What, then, was the duty of the adminis- 
trator upon the receipt of these assets? It 
was plainly his duty to inventory them, and 
account for them, as part of the testator's 
estate in his hands and possession; and upon 
the settiement of his accounts in the probate 
office, he ought to have procm'ed a dea*ee di- 
recting a distribution of the balance between 
his wards, in equal moieties. Had he so- 
done, there would have been no question, 
upon the principles settled, by this court in 
Taylor v. Deblois [Case No. 13,790], that the 
administration bond would have been uis- 
charged, and by operation of law he would 
have been deemed to possess the balance, in 
his character as guardian. 

This leads me to the consideration of anoth- 
er objection of a more grave complexion. It 
is, that, though the property was received by 
R. M. Ambrose in his character as administra- 
tor; yet as he was at the same time guaruian 
of the parties entiUed to the proceeds upon 
a decree of distribution, by the mere opera- 
tion of law, and without any act done by 
him, it was instantaneously ti-ansferred to his 
account as guardian, and so all responsibility 
\mder the administration bond is extin- 
guished. If any act had been done by R. M. 
Ambrose, by which he elected to pass the 
property to his guardianship account; or if 
he had charged himself with it in the probate 
com't as guardian, there would be little diffi- 
culty in adopting this conclusion. The real 
question on this part of the case is, whether,, 
without any such act, without any admission 
of assets, or any admission of responsibility 
as guardian for the amount, a court of equity 
is bound to make that application for the 
party, which he has not made for himself. 
In this respect, it differs materially from 
Taylor v. Deblois [supra], and therefore Is 
not necessarily governed by it In that case 
the court said: "The general principle in 
cases of retainer is, that where the party 
unites in himself, by representation or other- 
wise, the character of debtor and eredicor, in- 
asmuch as he cannot sue himself, he is en- 
titled to retain, and the law will presume a 
retainer in satisfaction of the debt, if there 
are assets in his hands." I see no reason, 
upon a review of the authorities, to douot 
the accuracy of tnis statement; and it is sup- 
ported by Burnet v. Dix, 1 Rolle, Abr. "Exec- 
utors," (L.) par. 3, pi. 45, 2 Brownl. & G. 50,- 
and Woodward v. Lord Darcy, 1 Plowd. 184. 
See Toll. Ex'rs, bk. 3, c. 3. 

Ordinarily, such a presumption of retainer 
by way of satisfaction, may properly arise, 
because the party may be presumed to do- 
his duty, and to elect to have payment made, 
of any debt due to him by representation or 
otherwise, in consonance with his duty. But 
such a presumption may be rebutted by cir- 
cumstances, or controlled by the acts of the 
party. In most of the cases of retainer, the 
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party avails himself of his right by plea or 
otherwise; or it is made available by some 
SLct of his representative. And there is no 
presumption of an intentional breach of duty, 
or of an abandonment of the right of retainer. 
But in cases, like the present, where the 
rights of third persons are concerned, as of 
the sureties on the administration bond, and 
■of the sureties on the guardianship bonds, a 
distinction may properly arise. Some act or 
election to hold the property in a different 
character from that, in which it is received, 
may justly be insisted on, before the re- 
:sponsibility is shifted from one class of sure- 
ties to the other. Besides, here the adminls- 
trator never admitted the assets to be in his 
hands. He held them secretly as his own, 
without acknowledgment, and settled his pro- 
bate account without any admission of them. 
If he meant to apply them to the guardian- 
ship account, his plain duty was, in the set- 
tlement of 180S, to- have credited the estate 
of Ferguson with the amount, and thus dis- 
•charged Tiimself as administrator, by charg- 
ing himself as debtor on the guardianship ac- 
-count. His omission to do this appears to 
me to afford strong presumption, that it nev- 
er was his intention to pass the proceeds to 
the guardianship account. And unless such 
was his intention, this court cannot now, 
upon principles of law, direct it to be done. 
He had a right to hold the property as ad- 
ministi-ator, until a settlement m the probate 
office, if such was his choice; and at all 
events as between the sureties to the differ- 
■eut bonds, there is no ground upon which the 
court can say, that the law has changed the 
character, on which the assets are to be ac- 
counted for, since they were received. I 
cannot but have a strong suspicion, that the 
real intention of the party was, silently to 
Jippropriate the proceeds to his own use, in 
the same way as he would have been entitled 
to do, if his wife Isabella had survived her 
father, and not have died before him. The 
form in Avhich the administrations are taken 
■out in England, demonstrates a studious de- 
sire to hold up the impression, that Isabella 
died after her father, and that her husband 
was her sole legal representative as to this 
property. The mistalce could hardly have 
found its way into the administration by 
mere accident If it did, however, it does 
not change the postnire of the inferences de- 
<Iucible from the other facts. 

No case has been cited, which comes up to 
the present in its circumstances. The near- 
est approach, which I have met with, is the 
case of Weeks v. Gore, cited in Mv. Cox's 
note B to 3 F. Wms. 184. But there, though 
the creditor-administi-ator had made no elec- 
tion to retain his debt during his life, it was 
presumed, that he intended to pay his own 
ttebt first out of the assets, and his execu- 
toi-s set up the right of retainer accordingly. 
It appears to me, that in the present case 
there is no ground upon which the court can 
say, that by operation of law, or otherwise, 
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the assets have passed from the administra- 
tion account to the guardianship account 

Another ground of defence, which is re- 
lied on in the answer, and has been stren- 
uously argued at the bar, is the statutes of 
limitations of Rhode Island. The lapse of 
time, too, since the giving of the administi-a- 
tion bond, is relied on, to establish a pre- 
sumptive extinguishment of liability under 
it. It may well be doubted, under the cir- 
cumstances of this case, where there has 
been a fraudulent concealment of the assets, 
the existence of a long minority, and as far 
as the evidence goes, an entire ignorance on 
the part of the minors of their own rights, 
and of the facts leading to them, whether 
the mere lapse of time ought to furnish any 
bar to relief in a court of equity, without 
some other controlling equities on the part 
of the defendants to fortify it But this 
need not be decided, for reasons hereafter 
stated. 

The bar under the statutes of limitation 
is twofold: (1) It relies on the common stat- 
ute (St 1798, p. 471) limiting personal ac- 
tions, and especially actions on the case, 1o 
six years. This statute is, for the most 
part, a transcript of the statute of 21 Jac. I. 
c. 16. Upon this part of the defence, it 
is unnecessary to say more than that the 
present suit is brought to enforce a right 
growing out of a bond or specialty, and is 
not, either in terms, or by implication, an 
action within the scope of that statute. 

The other statute relied on, is the act for 
limiting suits against executors and admin- 
istrators. St 1798, p. 300. That act pro- 
vides: "Nor shall any action be brought 
against any executor or administrator in 
his said capacity, unless the same shall be 
commenced within three years next after 
the will shall be proved, or administration 
shall be granted; provided such executor or 
administrator shall give notice of his ap- 
pointment," &c. Now the defendants aver 
due notice of their appointment according 
to the statute, and that more than three 
years have elapsed since they took the ad- 
ministration upon themselves. The bar, 
then, is complete, by the express language 
of the statute. Why then should it not 
avail in a suit in equitj', as it most assured- 
ly would in a suit at law? It is said, in the 
first place, that the statute of limitations 
does not bind courts of equity. That posi- 
tion, certainly, cannot be maintained in the 
broad extent in which it is stated; for in 
cases of concurrent jurisdiction it is clear, 
that courts of equity are bound by the stat- 
ute equally with courts of law. That was 
the doctrine of Lord Redesdale in Hovenden 
V. Lord Annesley, 2 Schoales & L. 607, 630, 
and Mr. Chancellor Kent, in Kane v. Blood- 
good, 7 Johns. Ch. 90. There are other cases, 
not of concurrent jurisdiction, in which the 
statute of limitations is applied by courts of 
equity by way of analogy to the law, in 
which courts of equity follow the law, aad 
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rive effect to its regulations upon equite-ble 
titles. Bond v. Hopkins, 1 Sclioales i= T.. 
0.3 42S: Cliolmondeley v. Clinton, Z Jac- «^ 
^;'l; Kane v. Bloodgood, T JoHns Cli. 90, 
110: and Murray v. Coster, 20 Johns. 5<6 
3S2,-expound and illustrate the reasons of 
me doctrine .vitU great ability. In this last 
class of cases, equitable exceptions may ^ell 
be admitted and justified, because the bar is 
furnished by the court itself, and stands up- 
on no positive legislation. , 

Xow in the present instance, the suit is 
strictly an action against the executors and 
It is in a case where the foundation laid, as 
against them, rests solely on a bond, which 
is suable at law. Independent of that bond 
no contract exists, by which they are bound, 
and no equity is stated in the bill against 
them or their testator, except the naked 
obligation arising from the suretyship of the 
latter. It is strictly a case, therefore, as to 
them, of concurrent jurisdiction. 

But it is said, that here is a case of fraud, 
and that fraud, even at law, constitutes a 
good exception to the statute of limitations; 
and a fortiori has been often admitted m 
equity. This, in a general sense, is true as 
to the common statute of limitations. But 
then the fraud must be the fraud of the 
party, setting up the bar of the statute. 
This statute of limitations, as to executors 
and administrators, is not created for their 
own security or bene&t; but for the .security 
and benefit of the estates, which they repre- 
sent It is a wholesome provision, designed 
to produce a speedy settlement of estates, 
and the repose of titles derived under per- 
sons who are dead. If this statute could be 
avoided by any fraud, (on which I give no 
opinion,) it must be a fraud of the executors 
or administrators themselves, and not of 
third persons, with whom they have no con- 
nexion or privity. There is no pretence of 
any such fraud in this case on their part, or 
the part of their testator. All of them are 
innocent, both in fact, and in consU-uction of 
law How, then, can the fraud of a third 
person avoid a plea of this nature? It is 
also material to state, that if fraud be set up 
to a bar of the statute, the fraud so operat- 
ing should be stated in advance in the biU, 
as an avoidance of it, so that thereby the 
fact may be put in issue. It is not suffi- 
cient to prove such a fraud in evidence, for 
the decree must be not only secundum pro- 
bata, but also secundum allegata. If the 
plea is nakedly pleaded, and the bill does 
not set up the fraud, to avoid it, nothing is 
in issue but the tnith of the plea itself. 

If then the debt be barred, and is no 
charge on the executors, it can be no charge 
on the estate of the testator, either real or 
personal. It falls by its own infirmity, and 
attaches to nothing. If a testator charges 



his lands with payment of his debts, it is= 
only with debts which are subsisting, and 
may be enforced against his estate, and not 
with debts not admitted, nor capable of be- 
ing enforced against his assets. The trust 
is coextensive with the subsisting debts, and 
dies with them. See Burke v. Jones, 2 Ves. 
& B. 275; Fergus' Ex'rs v. Gore, 1 Schoales- 
& L. 107. 109. 

I may add. that in Massachusetts, where a 
like statute exists, the uniform construction 
has been, that the lapse of the prescribed 
term extinguishes the debt, so that even a 
subsequent acknowledgment by the executor 
or administrator will not revive it. Dawes 
V. Shed, 15 Mass. 6; Emerson v. Thompson. 
16 Mass. ^9; Thompson v. Brown, Id. 172, 
And in such case, a judgment against the ad- 
ministrator himself does not bind his sure- 
ties in a suit brought on the administration 
bond; but the extinction of the debt may bfr 
set up by them as a bar thereon. The ob- 
vious policy of the statute well warrants the- 
conclusion indicated by these decisions. 

The court has thus far travelled through 
the points made and argued at the bar. But 
if the difficulty last suggested were not in- 
superable, there would remain for consid- 
eration a very important point, and that is, 
whether all the proper parties for a decree- 
are before the court. The doubt with me is, 
whether there could be any decree, unless 
an administrator of R. M. Ambrose were be- 
fore the court His accounts as guardian 
have never been adjusted; nor, so far as re- 
spects the assets now in controversy, has 
there been any allowance or settlement of 
the charges accruing from the getting in of 
those assets. Yet it is obvious, that no de- 
cree could be equitably had against the exec- 
utors of Langley, except for such a balance- 
as should be due them on a settlement of 
both of their accounts. The court might, in 
considemtion of the insolvency of R. M. Am- 
brose, and the want of an administration on 
his estate, get over the difficulty of refusing- 
relief against a surety without bringing the- 
principal before it, with a view to contribu- 
tion over. But when it cannot render any 
just decree without the liquidation of de- 
mands, which cannot be brought before the- 
court, without an administrator being ap- 
pointed, can it be, that it ought to render a 
decree against an innocent surety, which it 
has no means of ascertaining to be founded 
either in law or equity? At present, the ob- 
jection strikes me as very cogent, and well 
deserving of grave debate. 
Upon the whole the bill must be dismissed- 
Bill dismissed accordingly. 
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Case ETo. 11,377. 

PRATT T, THOMAS. 

[1 Ware (427) 437.] i 

District Court, D. Maine. Oct. 30, 1837. 

Pleaijing in Admiralty — Oath to Libel — 

Wages— Balance Due— Plenary and 

Summary Causes— Joinder. 

j.t,"'"'t^^» °^^^ "^ calumny anciently required of 
A 1? iipe"?iit in tlie admiralty is not now in use. 
All tbat is required by the modem practice is a 
general verification of the cause of action by affi- 

'Q.tlVlu 

2. It is not necessary to annex to a libel for 
■vv-ages an account stating the rate of wages and 
the precise balance due. It is sufficient if the 
eoutraof IS stated and the service alleged in 
proper form, fo u u 

3. If the libellant sets forth a particular bal- 
ance as due, and it appears by the proofs that a 
larger sum is due, the court is not limited to the 
precise amount claimed in the libel. 

[Cited in The Atlantic, Case No. 620.] 

4. Under the prayer for further relief a larger 
«um may be decreed if justice requires it 

5. The distinction between plenarv and sum- 
mary causes has not been adopted in the prac- 
tice of the admiralty in this country. 

6. Of the joinder of actions. An action of 
(laiuages as ior assault and batterv against the 
master, cannot be joined in the same libel with 
an action for wages, if it be escepted to. 

[Cited in New Jersey Steam Nav. Co. v. Mer- 
chants' Bank of Boston. 6 How. (47 U. S ) 
4g Approved in The Guiding Star, 1 Fed. 

7. Quaere, if not excepted to, whether the 
<;ourt may not adjudicate upon both in one libel 
making m each case a separate decree. 
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peai-ed and put in a dilatory exception to the 
libel in the nature of a demun-er, and says: 
"That he is under no obligation or necessit5' 
by law to answer the same, in this court, and 
that this court has no proper authority to 
hear and try the same, ana that process in 
the case issued improvidently, and in par- 
ticular he excepts thereto. 1st. That the 
said libel endeavors to unite and mis up dis- 
tinct, heterogeneous, and multifarious mac- 
ters which cannot be joined in the same com- 
plaint: namely, matter in alleged subtraction 
of wages and matter of damage, assault and 
battery, and wrongful Impilsonment" 2d. 
That there is no proper account or exhibit of 
the pretended demand for a claim for wages; 
and, "3d, That there is no propei- oath or at- 
testation in due form of law to the ti-uth of 
the facts undertaken to be set forth in said 
libel." 

Codman & Fox, for libellant 
G. S. Daveis, for respondent 



This was a libel for subtraction of wages, 
nud in a cause of damage for alleged person- 
iil wrongs and injuries. The libellant alleged 
in his libel, that he shipped on board the 
schooner David Pratt, of which the respond- 
■ent was master, at Wilmington, in North 
Carolina, some time in May, 1837, for a voy. 
iige fi-om that place to divers ports in the 
West Indies, and back to her port of dis- 
<-hai-ge in the United States, for wages at the 
rate of fourteen dollars a month; that he 
faithfully served until the ai-rival of the ves- 
■sel at North Yai-mouth, where he was dis- 
<?harged on the 14th day of August; that five 
dollars was all the master paid him for the 
balance of wages, whereas there was in fact 
twenty-seven doUai-s unpaid and justly due. 
The libel states the day of his discharge, but 
■does not state the day that his services com- 
• menced. In another article the libellant set 
forth several personal injuries done to him 
l»y the master, while he was in the service of 
the vessel, and concludes with a prayer that 
process may issue according to the course of 
the court, and that the court would pro- 
2iounee for the wages and damages, and for 
«uch further relief as to justice shall apper- 
tain, and for costs. There is a genei-al verifi- 
•oation of the truth of the facts stated in the 
libel by the libellant's oath. The master ap- 



1 [Reported by Hon. Ashur Ware," District 
Judge.] 



WARE, Disti'ict Judge. The pleadings, in 
this case, present a number of preliminai-y 
questions, not Indeed touching the merits of 
the ease, but which are important to be con- 
sidered as affecting the practice of the court 
and its course of proceeding. ' For though 
the eoui-se of courts of admiralty is remark- 
able for its simplicity, and its freedom from 
artificial and technical forms, yet no court 
can be entirely without them. To a certain 
extent they are necessary to the regulai-, safe, 
and orderly administration of justice. As 
far as they are established the court is 
bound to observe them. In considering the 
causes of the respondent's exception, I shall 
invert the order in which they are presented 
in the pleadings. 

One cause assigned for exception to the 
maintenance of the action is, "that there is 
no proper oath or attestation in due form of 
law, to the truth of the fact set forth in the 
libel." It is the practice of the admiralty, be- 
fore issuing process of attachment to re- 
quire the libellant to verify the claim or 
cause of action on which the libel is founded 
by oath. This practice is consonant with 
that of the civil law, and is supposed to have 
been derived from it That law required of 
tlie parties and their advocates what was 
called the oath of calumny. The oath ai>- 
peai-s to have contained several clauses, bind- 
ing the pai'ties to act generally with good 
faith in the management of the cause; but 
the principal and most important clause, in 
the oath taken by the actor or plaintiff, was 
that the action was not commenced, "calum- 
niandi antmo sed existimando se bonam cau- 
sam habere." .Tust. Inst 4, 16, 1; Vinn. in 
loe. Gaius' Comm. D. 4, 176; Heinn. Recit 
lib. 4, tit 16, 1. He w^s required to swear 
that he believed his cause of action to be 
just, and that he did not prosecute It for the 
purpose of vexing and harassing the op- 
posite party. It appears that formerly the 
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oath required hy the admiralty was substan- 
tially the same as that required by the civil 
law, and like that, was called the oath of 
•calumny.2 But admiralty courts in this coun- 
try, I believe, at least in this district, have 
-required nothing more of a libellant than a 
general verifieation of the cause of action by 
his affidavit The clauses in the oath of cal- 
umny, relating to good f^th and probity in 
the conduct of the suit, are substantially com- 
prehended in the official oath which everj' 
•proctor and counsellor takes on his being ad-: 
■ mitted to practice in the court. 

The oath of calumny has sometimes been 
derided by common lawyers as a useless and 
unmeaning formality, and as giving occasion 
to perjury rather than affording any substan- 
tial security against groimdless and vexa- 
tious suits. And see 3 Principia Juris Civilis, 
Dupin,p. 347. "De lubricitate jurisjurandi 
sappletorii." That it does not in all cases 
prevent litigious men from prosecuting vexa- 
tious suits is undoubtedly true. That a par- 
ty swearing to his belief in the justice of his 
cause, does not always weigh the matter with 
all the scnipulousness that may justiy be ex- 
pected of an upright and honorable and con- 
scientious man on the occasion of eo solemn 
an appeal, may be admitted; and still it may 
with great appearance of reason be supposed 
to have no inconsiderable influence in check- 
ing the temerity of litigation. The experience 
of the common law courts has taught them 
the advantage of inti-oducing into their prac- 
tice something very analogous to the oath of 
calumnj'. The affidavits required of parties 
in the progress of a suit, as that of a plain- 
tiff to hold the defendant to bail, that re- 
quired of a party in support of a motion for 
a continuance, that of the loss of a written 
instrument as a gi-ound for admitting sec- 
ondary evidence of its contents, and many 
others are only particular cases included In 
the general terms of the oath of calumny. 
Besides it does not seem unreasonable thai 
a part?' should be required to swear to his 
own belief in the justice of his cause before 
he is pei-mitted to bring another into court to 
'defend himself against it, and before he 
should be authorized to require a court to in- 
vestigate the grounds of it This, at least, 
seems to be the view which courts of ad- 
miralty have taken of the subject The ob- 
jection in this case is, that the verification 
of the cause of action is not sufficientiy form- 
al and exact In the affidavit annexed to 
the libel, the libellant swears, "that the facts 
>set forth in his libel are to the best of his be- 
lief ti'ue." The rules of the court do not re- 
quire any particular form of affidavit It is 
sufficient if the cause of action be substan- 
tially verilied by the oath of the party; and 
I do not see that the foi-m in which it is 
done in this case, is open to any particular ob- 

2 The form of the oath is given in Hall, Adm. 
tit 45, additions, taken from Gierke's Practice 
of tlie Ecclesiastical Courts. See, also, 4 Beeves, 
Hist. Eng. Law, 16. 
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jection. It is a sufficient compliance with the 
iTiles of the court 

Another cause of exception is, "that there 
is no proper account or exhibit of the pretend- 
ed demand or claim for wages." It is jusual 
to annex to the libel, in a suit for wages, an 
account stating the time of the service, the 
rate and amount of wages, with a credit for 
the amount advanced during the voyage. But 
this account is no part of the libel, nor is it 
necessary that any such account should be an- 
nexed to it It is sufficient if the libellant 
states the contract and avers the service with 
proper certahity, and that there is a balance 
of wages remaining due. It is not, that I am 
aware, absolutely necessary that he should 
aver any precise balance to be due. The con- 
tract upon which his claim is founded always 
remains in the hands of the other party, who 
is bound to produce it on trial. If he does not, 
the seaman may state the terms of the con- 
tract, and his statement is held to be eoncluMve 
until it is disproved by the master. Act July 
20, 1790, c. 56, § 6 [1 Story's Laws, 105; 1 
Stat 133, c. 29]. When the contract is pro- 
duced, that must prevail, and if it is found 
that the seaman has alleged the rate of wages 
to be less than what he tn fact conti-acted for, 
or the balance less than that really due, the 
com-t has authority under the prayer for fur- 
ther relief, to award to him the sum justiy 
due, even if it exceeds the amount demanded 
in the libel. A court of admiralty is not lim- 
ited in its decree to the precise amount for 
which the libel is entered. When it appears 
on investigation that the libellant has merits, 
and that justice requu:es a larger remunera- 
tion than he has demanded in his libel, the 
court is not precluded by any technical forms 
from doing full justice. In a case of salvage 
before Sir William Scott, which was entered 
for £800, it appearing at the tiial to be a case 
of extraordinary merit, he decreed two thirds 
of the whole amount to the salvors, amounting 
to more than £2,100, nearly three times the" 
sum demanded by the libel. The objection 
was taken by counsel that no more could be 
decreed by the court than "had been demanded 
by the parties in the libel. But he overruled 
the objection. "The whole matter," says he, 
"is before the court, and I think the court is 
by no means limited by any particular demand 
of the parties." The Jonge Bastiaan, 5 C. 
Rob. Adm. 322. The want of an exhibit, or 
a particular specification of the daim, is no 
sufficient cause of exception to the sufficiency 
of the libel. 

The remaining cause of exception relied up- 
on presents a question of more gravity and im- 
portance, and requhes a more careful consider- 
ation. It is, that the libellant has mixed up 
distinct and multifarious matters in his libel, 
which cannot be united in the same complaint; 
namely, matters of alleged subtraction of wa- 
ges, with matter of damage and personal 
wrongs; and it raises the question how far 
different and unconnected causes of action may 
be united in one libel. The counsel for the 
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libellant referred to Dunlap's Admiralty Prac- 
tice as an autliority for uniting in one libel two 
causes of action entirely distinct and independ- 
ent of eacli otber. It is tbere said tbat in ad- 
miraltj-- suits in personam, all causes of admi- 
ralty' cognizance existing between the same 
parties, wbetber founded on contract or tort, 
may be joined in the libel and stated in dis- 
tinct articles. Pages 88, 89. The principle 
here laid down is certainly tme in a limited 
extent, but it may be doubted whether it is cor- 
rect in the broad and unlimited terms in which 
it is expressed. It is a common practice in 
the admiralty to proceed in the same libel for 
wages earned in a particular voyage, and for 
damages for a tortious discharge in the same 
voyage. Emerson v. Howland [Case No. 4,- 
441]; The Exeter, 2 O. Rob. Adm. 261; The 
Beaver, 3 C. Rob. Adm. 92; Mahoon v. The 
Glocester [Case No. 8,970]. A seaman may 
also recover, in the same libel, wages and the 
statute allowance made to a mariner who is 
discharged from a vessel in a foreign countiy 
with his own consent. Orne v. Townsend [Id. 
10,583]. But these claims have been allowed 
rather in the nature of additional wages, or as 
claims legally connected with and growing out 
of the principal claim, than as distinct and in- 
dependent causes of action. It is not, howev- 
er, intended to be denied that if they are con- 
sidered as independent causes of action, a 
ccm-t of admii-alty might not pronounce for 
them when set forth in a separate article in a 
libel for wages. But a cJiaun of damages for 
a personal wrong is an entirely independent 
claim, and perfectly unconnected with that for 
wages. How far separate and unconnected 
causes of action, that is to say, distinct and in- 
dependent actions, may be united in a single 
suit and prosecuted together in the admiralty, 
is not, that I am aware, very clearly defined 
by any settled rule of jurisprudence. Phebus 
V. The New Orleans, 11 Pet. [36 U. S.] 175. 
It appears, however, to be the established 
practice in^the high court of admiralty in Eng- 
land, that a cause of damage, as a suit for a 
personal tort is technically called, cannot be 
united with an action for wages. The rea- 
sons are said to be, that a cause of damage is 
not of so favored a nature as a suit for wages, 
and that it is a plenary action, while an action 
for wages is summary. The Jack Park, 4 C. 
Rob. Adm. 308. The distinction between these 
two kinds of action, as stated by Brown, is, 
that in plenax-y actions the order and solemni- 
ties of the law are exactly observed. There 
is a formal contestation of suit, a regular term 
to propound, and solemn conclusions from the 
facts; and if there is the least infringement 
of the regular order, the whole proceedings are 
annulled. In summary cases this order and 
solemnity are dispensed with. These causes 
proceed more lapidly, and without all "these 
technical formalities, and the libel and all the 
proceedings, it is said, may be viva voce. 
Browne, Civ. & Adm. Law, 413, note; HaU, 
Adm. tit. 19, note. 
I am not aware that the distinction between 
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plenary and summary causes has ever been 
adopted in the practice of the admiralty in 
this country. In om: practice all causes are 
summary, and the habit of the court is to 
proceed in all alike, with as much expedition, 
and with as little of the delay and embar- 
rassment of artificial forms as is compatible 
with the safe and orderly administration of 
justice. If in a cause of damage and in one 
for wages there is no difference in the course 
of proceedings, there does not seem to be any 
insurmountable objection to their being unit- 
ed in the same suit. In the practice of the 
common law courts, sevei-al distinct and in- 
dependent causes of action may be united in 
! one suit, provided the causes of action are all 
I of the same nature, and the course of pro- 
ceeding is in all the same. 1 Chit. Pr. 196. 
And the civil law, at least according to the 
modern practice of that law, allows, under 
the name of cumulation of actions, the con- 
solidation of distinct and unconnected actions 
upon the same principles. An indefinite num- 
ber of actions, it appeara, may be imited In 
one suit, provided they are all of the same 
general nature, and they do not occasion a 
confusion in course of proceeding. If this 
effect is produced, the libel is liable to the 
dilatory exception ineptae cumulatlonis 
(Schaumburgh, Princlp. Prac. Jur. lib, 1, cc. 

1, 10; Id. lib. 1, Membr. 2, cc. 4, 5; Gail, 
Pract. Obs. I/. 1, Obs. 63; Voet ad Pand. L. 

2, 13, 14; Vinnius, Select Qusest. Jur. lib. 1, 
c. 39; 2 Browne, Civ. & Adm. Law, 363) in 
the nature of a demm-rer for want of form. 
But the danger of confusion in the processes 
is not perhaps the only reason for limiting the 
indefinite liberty of uniting different actions 
in one suit. The technical and artificial rules 
of proceeding in com-ts of justice are devised 
to promote the cause of justice, by producing 
clearness and certainty in its coui-se, by limit- 
ing its expense, and by hastening the progress' 
of suits to an early decision. The consolida- 
tion of a number of actions into a single suit 
saves the parties the expense of a plurality 
of actions, and in courts of the common law 
this is not only allowed but favored, when 
the causes of action are of the same nature, 
and no confusion is thereby Introduced into 
the processes of the court The simplicity 
and directness, and more especially the arti- 
ficial formulas of pleading at the common 
law, enable the courts to embrace several 
causes of action in the same suit without 
inconvenience. But a court of equity will 
not allow a plaintiff to bring every matter 
of controversy, cognizable in that court, 
w^hlch he may have with the defendant, into 
a single bill. If. he introduces matters which 
are entirely independent, which have no con- 
nection or relation to each other, the bill 
will be demurrable for multifariousness. 
Ward V. Duke of Northumberland, 2 Ansr. 
472; West v. Randall [Case No. 7,424]. The 
difference of the modes of proceeding in the 
two jurisdictions may acount for the dif- 
ference of practice in this respect A prac- 
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tlce whicli may be found convenient and 
beneficial, in proceeding according to tbe 
course of the common law, migbt prove not 
only inconvenient but embarrassing to the 
course of justice in a court wbose modes of 
proceeding axe widely different. The course 
of proceeding in the admiralty bears a much 
closer analogy to that of a court of equity 
than to that of the common law, and the 
objections to admitting multifarious and un- 
connected matters into a suit apply with 
nearly the same force in the admiralty as 
in ecLUity. 

But there Is another objection to the in- 
definite liberty of cumulating actions as a 
matter of right, which applies with par- 
ticular force to the jurisdiction of the ad- 
miralty; it is Its unavoidable tendency to 
delay the progress of suits. In maritime 
causes, and particularly in those to which 
mariners are parties, it Is of primary im- 
portance that justice should be promptly 
administered. Men whose occupation is upon 
the sea, and who are dependent on the op- 
portunities of the wind and weather, have 
but little time to give to their business on 
shore. They cannot, without great incon-; 
venience and loss, remain at home to await j 
the slow progress of a lawsuit in the ordi-! 
nary courts of justice. In most maritime 
nations special courts are established to hear 
such causes, which proceed summarily, that 
the Interests of navigation may not suffer 
from the delays of the law. It is from this 
motive, as Kuricke informs us. that an ap- 
peal is not allowed by the Hanseatic law in 
maritime causes, and in all courts instituted 
for the trial of these causes, the proceedings 
ore summary and the process short 
Kurlcke, Quasst lUust 27. The action of 
courts of admiralty, in which these causes 
are usually heard, is prompt It is always 
open to suitors, and does not require them 
to await its regular terms, but takes up 
causes when the parties apply, and hears 
them as soon as they are prepared. "Ut 
levato velo istse causae cognoscantur" (Code 
11, 5, 5) is the order of the dvll law in; 
causes of wreck; and the expression is often 
applied to all summary causes In the ad- 
miralty. Its modes of proceeding are plain, 
ehnple, and direct and it studiously excludes 
from them everything that tends to prolixity. 
It is obvious that nothing could tend more 
directly to draw suits out to an inconvenient 
length than the allowing as a general prac- 
tice, independent actions, each depending on 
its own proper evidence, to be consolidated 
Into one suit, by which each cause must 
necessarily await the slow progress of all the 
rest If the libellant as a matter of right 
may unite in one suit independent and un- 
connected actions, a mariner may join in a 
libel for wages earned In one voyage a cause 
of damage in another. It is easy to see the 
oppressive use that might be made of the 
process of the court in this way, and that 
masters of vessels might be subjected to most 
19FED.CAS. — 80 
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inconvenient embarrassments in their busi- 
ness, or be obliged to buy their peace when 
there is no just ground of complaint "Mare 
frequentantium ventlsque commodis uten- 
tlum intersit controversias eorum quantum 
fieri potest celerrime expedirL" Locenius, De 
Jure Mar. lib. '6, cap. 10, 2. 

But there is one objection to the union 
of these two actions in one libel founded on 
the different qualities of the master's Uabili- 
ty. It is true that he is personally liable 
for the wages, but he is not liable for them 
as for his own proper debt He is liable in 
his quality as master, and if he pays them, 
he has his remedy against the owners. But 
the damages which are recovered against 
him for a personal wrong are his own proper 
debt There is a manifest irregularity and 
impropriety in mixing up, in one suit actions 
to which a party Is liable In different charac- 
ters. The common law will not allow the 
joinder of actions against the defendant to 
which he is liable tn different characters, as 
his own proper debt "with one which he 
owes as executor or administrator. My opin- 
ion is, that these two actions cannot be 
united in one libel, at least if the master 
excepts to the union. I do not say that if 
no objection was made the court might not 
adjudicate on both actions in one suit, mak- 
ing separate decrees in each case. But if 
the objection is taken, my opinion Is that 
it must be allowed. In Ryan's Case, referred 
to as having been decided In the district 

court of Massachusetts, it Is not stated 
whether there was an exception to the join- 
der. The statement is that the joinder is 
allowed but not required. I presume allowed 
when no exception is taken. 

The exception of the respondent is allowed 
-for the first cause assigned in support of it 

[Upon an amended libel the plaintiff recovered 
527.65 for wages. Case No, 3,597.] 
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PRATT et al. v. WILLARD et al. 

[6 McLean, 27.] i 

Circuit Court, D. Michigan. June Term, 1853. 

Tkial— PiiooF OF Partnership — Action itpon 

KOTE. 

This action was brought on a promissory note, 
no atiidavit by defendants [Willard & Sweet], 
denying their signatures, having been filed. A 
question to the court was made, whether the 
mn'tnership of the plaintiffs must be proved. 
The court held that such proof was not neces- 
sary. The note was given to the plaintiffs as 
partners, and the defendants, by not filing an 
affidavit have admitted their signatures, under 
the rule of court and such admission extends to 
the facts which appear on the face of the note. 



1 [Reported by Hon. John McLean, Circuit 
Justice.] 
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Therefore proof of the partnership of plaintiffs 
is unnecessary. 
[Cited in Ames v. Quimby, 106 U. S. 346, 

1 Sup. Ct 12U.3 
[Cited in brief in Locke v. Leonard Sills Co., 
37 Mich 480.1 

Mr. Walker, for plaintiffs. 

Backus & Harbaugh, for defendants. 

[Nowhere mare fully reported; opinion not 
now accessible.] 
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PRAY et al. v. The RECOVERY. 

[Bee, 393.] i 

Admiralty Court, Pennsylvania, 17S0. 



PniZE — Vessel I^' Sight — Claim of Share — 
Commission. 

1. The right, under which a vessel in sight 
may claim a share of the Rrize taken by another 
vessel, is founded in a presumption of law, 
wluch stxpposes a vessel so in sight, and armed, 
and prepared for battle, to have induced a sur- 
render. 

2. A vessel not commissioned, must be consid- 
ered as a mere merchantman- 

HOPiaNSON, J. 

Job Pray and Aai-on Stockholm engaged 
and took as prize, the brig Recoyeiy, a ves- 
sel belonging to the enemy; the schooner 
Livingston, a vessel belonging to Robert 
Morris, the claimant, being in sight at the 
time of the capture. Pi-ay and Stockholm 
were duly commissioned by congress to 
cruize as privateers against the enemy; but 
Kelly, the master of the Livingston, had no 
such commission. The counsel for the claim- 
ant urged, that it was a principle of law— 
that prizes taken by vessels not commission- 
ed, inured to the sovereign power, and ex- 
hibited a transfer from congress, of* all their 
title to any share in this prize to Robert Mor- 
ris; empowering him to prosecute a claim. 
In the name of the United States, but for his 
own benefit. And the authorities cited in 
support of this doctrine were Carth. 474, and 
12 Mod. 134. But neither of these authorities 
apply strictly to the present case. In the 
one, the prize was a wreck, stranded on the 
shore, and great part of the booty was taken 
on shore by the crews of vessels not com- 
missioned; in the other, a vessel without a 
•commission, took a prize, and carried her 
Into a foreign port, where the captor sold 
her, and converted the money to his own use. 
In botli cases, the booty was taken by per- 
sons not commissioned to take; no vessels 
■duly commissioned assisting in, or being 
present at the time of the capture. But in 
the present case, the prize was in fact taken 
by vessels regularly authorized for the pur- 
pose, and the noncommissioned vessel only 
in sight at the time of the battle. In the 

1 [Reported by Francis Hopkinson, Esq.] 



cases cited, no persons were present or as- 
sisting to whom the booty could be legally 
adjudged. Here the libellants, the real cap- 
tors, were duly commissioned to take, and 
empowered by their commissions, and the 
resolves of congress, to possess and enjoy 
the property so legally taken. A vessel not 
commissioned must be considered as a merp 
merchantman; and according to Lee, 237. if 
a merchant vessel meets an enemy in the 
course of the voyage, and takes her, the prize 
shall belong to the captor; but if she goes 
out of her course to seek plunder, she may 
be deemed a pirate. Now. it is not pretend- 
ed that the Livingston took the prize in ques- 
tion; on the contraiy, it is in testimony, that 
she was running away whilst the libellants 
were engaged with the enemy; and now 
claims a share of the prize, as having been 
in siglit at the time of the capture. The right 
under which a vessel in sight may claim a 
share of a prize taken, is founded in a pre- 
sumption of law, which supposes a vessel 
so in sight, and armed, and prepared for 
battle, to have induced a surrender. A pre- 
sumption of law is a legal indulgence, and 
ought to be strictly confined within the rea- 
son of the presumption. But no authority 
has been adduced to shew that this indul- 
gence has been extended to a vessel not 
commissioned to take, unarmed, and flying 
from the scene of action. The Livingston 
cannot claim iinder the presumption of law, 
not being within the description; nor the 
United States under the general doctrine; be- 
cause the prize was in fact taken by ves- 
sels duly authorized to take, which the Liv- 
ingston was not I adjudge, therefore, that 
the claim In this cause be dismissed, and 
tbat the brig Recovery be condemned as 
prize to the libellants. 
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PREBLE V, PORTAGE COUNTY. 

[8 Biss. 358.] i 

Circuit Court, W. D. Wisconsin. Dec, 18T8. 

Mu'xiciPAL Bonds — Bona Fide Holder — Lis 
Pendens — Res Judicata. 

1. The mere fact that some of the interest cou- 
pons wpre overdue at the time of plaintiff's pur- 
chase, is not sufficient to put him upon inquiry, 
or charge him with notice of any defenses to the 
bonds, especially, where, during the time these 
coupons were running, the negotiation of the 
bonds had been restrained by an injunction 
which was finally dissolved. 

2. The pendency of a suit is not constructive 
notice to purchasers of negotiable paper, which 
is the subject of the suit. 

3. Where a county had filed a bill against a 
railroad company and its trustee to restrain the 
negotiation of bonds issued by the county to the 

1 [Reported by Josiah H. Bissell, Esq.. and 
here reprinted by permission.] 



£19 Fed. Cas. page 1267] 



(Case No. 11,380; PREBLE 



■company in aid of its construction, and the case 
had been decided against the county, it is es- 
topned from setting up, against subsequent pur- 
chasers of such bonds, any grounds of illegality 
whidi might have been set up in the bill. 
[Cited in Ashton v. City of Rochester, 133 N. 

Y. 193, 30 N. E. 967; Harmon v. Auditor of 

Public Accounts, 123 111. 134, 13 N. E. 162; 

Mt. Mansfield Hotel Co. v. Bailey, 64 Vt 

151, 24 Atl. 139.3 

[There were actions by John Q. Preble 
against the board of supervisors of Portage 
■county upon, certain coupons cut from bonds 
issued by the county in aid of railroad con- 
struction. There were verdicts and judg- 
ments in favor of plaintiff. Heard on motion 
to set the same aside.] 

Edwin H. Abbott, for plaintifC. 
G. W. Gate, for defendant. 

Before DRUMMOND, Circuit Judge, and 
BUNN, District Judge. \ 

BUNN, District Judge. This motion is to; 
«et aside verdicts and judgments in this and; 
seven other cases, all alike, rendered at the; 
present term of this court, upon coupons for 
interest upon railroad bonds issued by the 
■defendant to aid in the construction of a rail- 
road. 

The cases being at issue upon answers put! 
in by the defendant setting up fraud by il- 
legal voting in the issuing of the bonds, and 
being called in their order for trial, the de- 
fendant did not appear at the trial, but made 
•default, and inquests were duly taken, and 
verdicts and judgments rendered against the 
•defendant in each of said cases upon the cou- 
jpons in suit. 

It being agreed that defendant has satis- 
factorily excused its default in not appear- 
ing at the trial, the only question submitted 
for the consideration of the court is, whether 
■the defendant in its answer and proofs, 
.makes a prima fiicie defense on the merits 
to the action. 

If it does, then we cannot try the issue 
-on the merits, but must vacate the judgments 
iind set the cases down for trial by jury. 
But we are of opinion that the defendant 
•does not make a prima facie defense to the 
actions. 

Allowing that the certificate of the can- 
vassers is not conclusive, and that the de- 
fendant has set up a good defense as against 
the original holders of the bonds, still we 
think there is nothing, either in the proofs 
•or allegations, to destroy or in any way affect 
the position of the plaintifC as a bona fide 
holder for value, without notice, of the cou- 
pons in suit. 

Without claiming that there is any evi- 
dence of actual notice of fraud or illegality, 
^r that any such evidence can be produced, 
but on the contrary, the defendant's counsel 
^jonceding that no such evidence exists, he 
jrelies upon two circumstances as destroying 
the bona fide character of the plaintiff as 



holder for value of the coupons: First, that 
three of the coupons were overdue when the 
bonds were purchased by the plaintiff; sec- 
ond, that the pendency of the Felch suit in 
Portage county, brought to prevent the issu- 
ing of the bonds, was constructive notice to 
the purchaser of the bonds, of any infirmity 
existing at the time of their issue. 

We think neither of these positions is main- 
tainable. 

The mere fact that coupons for interest 
upon bonds of municipal corporations are 
overdue and unpaid, is not of itself, without 
other circumstances to put the purchaser on 
his guard, sufficient to dishonor the bonds, 
which are. to the full measure of the com- 
mercial law, negotiable paper. And especial- 
ly in this case, where the record shows that 
the sale of the bonds during all the time 
when these three coupons were maturing, 
was resti-ained by an injunctional order "is- 
sued by the supreme judicial court of aiassa- 
chusetts, in a suit brought on the chancery 
side of that court by the defendant in this ac- 
tion, to restrain and prevent the negotiation 
of the bonds, we think the purchaser, upon 
a dissolution of that injuiietibn and final de- 
termination of tha,t suit,' in favor of the legal- 
ity of the bonds, by the highest court of the 
state, might fairly presume that but for such 
suit and injunction the interest may have 
been paid. We think the existence of these 
facts shown by the record of the Mjtssachu- 
setts case sufficient to rebut any presumption 
of dishonor of the bonds or coupons arising 
from the bare fact of the coupons being over- 
due and unpaid, if Such presumption would 
otherwise have existed. Upon the second 
point, it is quite clear that the pendency of a 
suit is not constructive notice to purchasers 
of negotiable paper, which is the subject of 
it. The rule has never been applied to suits 
respecting this species of property, and could 
not be without greatly trenching upon its 
yalue as a medium of commercial exchange. 

We are also inclined to think that the 
record of the suit in Massachusetts, between 
the same parties and their privies, is a bar to 
the matter of fraud set up in the answer, in 
respect to all such matters as had come to 
the knowledge of the defendant at the time 
of the commencement of that suit. 

That suit was brought to test the legality 
of the bonds and to restrain their negotiation 
in the hands of the trustee of the railroad 
company, the original payee and holder; and 
the rule is, that the party is concluded, as 
well in respect to all those matters and things 
which might have been litigated under the 
issues, as to those which were actually liti- 
gated and decided in the former- suit. 

The smt was brought to test the validity of 
the bonds and restrain their sale by the com- 
pany. The whole question respecting the 
validity of the bonds in the hands of the orig- 
inal holder was in issue. The county of Port- 
age, the defendant in this action, was com- 
plainant, and the trustee selected to hold the 
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bonds, and the railroad company, were de- 
fijndants. 

The complainant could not divide his cause 
of action, setting up one ground of illegality 
in that suit, and if he failed in that, bring 
a second suit for the like purpose, setting up 
another ground of illegality. 

He should disclose the entire wealth of his 
case at once. Undoubtedly the suit would 
not be a bar to frauds discovered after the 
litigation took place, but there can hardly be 
any presumption that the frauds complained 
of here were subsequently discovered without 
some allegation or showing to that effect. 

But, however this may be, we are clear that 
there is nothing in the ease to affect the char- 
aeter and standing of the plaintife as bona 
fide purchaser, for value, of the bonds beforo 
due. 

Motion denied. 
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PRENTICE et al. v. BETTELEY. 

[2 Lowell. 289.] i 

District Court, D. Massacl\usetts. Dec, 1873. 

RtAl, PitOPERTT — AgkEEMBNT TO CONVBS — TiME 

Limit — Rule in Equity. 

1. The general rule, that in eases of contract 
for the sale of land, equity does not consider 
time to be material, holds to a certain extent 
and in a general sense. 

2. But the exceptions are numerous, and in- 
clude .cases in which the contract or the remedy 
is not reciprocal, or in which there has been a 
considerable change in the value of the land. 

3. A. agreed to convey real estate, if certain 
conditions were complied with before the end 
of six months; the other party was not bound to 
fulfil the conditions, and did not do so within the 
time; and, meanwhile, the property had risen 
considerably in value. Sdd, that A. was not- 
bound to convey, after the sis months. 

-Bill in equity seeking a reconveyance of 
certain lands. William H. Prentice and his 
two sons, George and Theodore, carried on 
business as coal merchants on the land and 
pi-emises known as "Prentice's Wharf," in 
Boston, for toany years ending with 1850, 
when Theodore, the plaintiff, retired from the 
firm. The father died in 1853, and afterwards 
George carried on business alone, under the 
old name of William H. Prentice & Sons, and 
Theodore was his chief clerk, and drew mon- 
ey from time to time, which was charged to 
him on the books, and he was credited with 
his salary at the rate of ?1,200 a year. Each 
of the brothers owned an undivided tenth 
part of Prentice's wharf. In 1869, George 
and Theodore joined in a mortgage of their 
shares to the Delawai-e v^ Hudson Canal 
Company, to secure the payment of George's 
debt of ?20,000, of which $15,000 and interest 
is still unpaid. In 1872, George W. Prentice 

1 [Reported by Hon. John Lowell, LL. D., 
District Juoge, and here reprinted by permis- 
sion.] 
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failed, and certain informal meetings of his 
creditors were held, to see if a compromise 
could be effected. Among the assets exhibit- 
ed to the creditors at one of the meetings, at 
which Theodore was present, was a state- 
ment from the books of George, showing 
Theodore to be very largely indebted to him. 
No compromise with the creditors was made, 
and George Prentice filed a petition in bank- 
ruptcy. About the same time the mortgagees 
had advertised the land for sale, and it was 
feared that, if sold in that way, it would not 
produce much more than the mortgage debt, 
though a much larger stun could probably be 
realized from it by care and good manage- 
ment. The defendant, Albert Betteley, was 
agent for one of the creditors of George Pi-eu- 
tice, and expected to be the assignee of his 
estate. He had several conversations with 
Tbeodore Prentice concerning the land, and 
the mode of saving it from the foreclosure; 
and Theodore expressed his willingness to 
give up all his interest in the land to aid tlie 
creditors in redeeming it, provided he could 
be released from all indebtedness to George's- 
estate, though he did not admit the correct- 
ness of George's account The defendant 
consulted with some other creditors, wua 
agreed with him that the proposal was a good 
one for the estate. Theodore accordingly 
made a deed to Betteley, in fee, of all his in- 
terest in the whai-f and lands adjoining^ 
which were all the propei-ty he had. When 
the deed had been drawn it was suggested 
that some evidence ought to be preserved of 
the purposes for which it was given, especial- 
ly as Betteley might not be chosen assignee; 
and Betteley accordingly gave back to Theo- 
dore a paper, in which, after reciting the 
deed and that George W. Prentice was bank- 
rupt, and that he claimed that Theodore was 
Indebted to him, it was declared that the con- 
veyance was in ti'ust for the creditors of 
George, and that if his assignee or trustee, 
thereafter to be chosen, should, within six: 
months from the date of the declaration, 
make and deliver to Betteley, for the use of 
Theodore, a full and complete release from 
■all claims, debts, and demands which Theo- 
dore owed to George, then it should be lawful 
for Betteley to convey the estate to said as- 
signee or trustee, to hold as part of the bank- 
rupt's assets. But if the assignee or trustee 
should refuse or neglect to execute and de- 
liver the release, then Betteley should recon- 
vey the estate to Theodore, subject only to the 
mortgages already existing thereon, and the 
effects of any foreclosure thereof. The deed 
and declaration of trust were both dated .Tune 
26, 1873. Betteley was afterwards chosen as- 
signee of the estate of George W. Prentice, 
but did not execute to Theodore any release 
from the debts due from him to the estate, 
until some time after the lapse of the six 
months, and Theodore then refused to receive 
it Early in March, 1873, Betteley, as assignee, 
obtained leave of the district court to make 
the release, and he then tendered a formal 
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deed to that effect This was after he had re- 
ceived notice that Theodore considered the 
agreement at an end, and had sold his interest 
to the person for whose henefit this suit is 
brought. Betteley, shortly hefore applying 
for leave to release Theodore from his deDt to 
George's estate, had conveyed the land to one 
Armstrong, who had reconveyed to him as 
iissignee in bankiniptcy of George's estate. 
The estate in the mean time had risen very 
largely in value. The hill charged fraud on 
the part of Betteley in obtaining the deed, 
and a breach of the condition by not releas- 
ing the debts within sis months. It denied 
that Theodore was indebted to George, and 
■offered to pay whatever might be found to be 
■due, and prayed that upon payment of the 
debt, if any, a reconveyance should be or- 
dered. The answer denied the fraud, and de- 
nied that time was of the essence of the con- 
tract, or of any importance to tlie parties. It 
further gave certain reasons, not connected 
with the plaintiffs or their conduct, for the 
failure to make the offer of release sooner, ad- 
mitting, however, that it was not made with- 
in the time limited in the declaration of trust 

J. A. Loring and J- D. Bryant, for plain- 
tiffs. 

H. O. Hutchins and A. S. "Wheeler, for de- 
fendant. 

LOWELL, District Judge. I leave out of 
view all question of fraud, because it is clear, 
and is not now denied, that no imputation 
whatever can be made on the good faith and 
honest dealing of the defendant There is 
little difficulty in ascertaining most of the 
facts of the case. George W. Prentice was 
in bankruptcy; his assets, according to his 
own account, consisted largely of his interest 
in the wharf, and his claim against Theodore. 
One of the motives for giving the joint mort- 
gage for the separate debt of George prob- 
ably was that Theodore had been receivhig 
advances from George. The mortgagees were 
threatening a foreclosure. The creditors had 
no one to represent them, and found it not 
easy to raise the money to redeem the estate. 
Theodore had no means for that purpose. Un- 
der these circumstances, it would not have 
appeared an unreasonable contract, if the par- 
ties had been in a position to make it, that 
Thfeodore should relinquish his equity, in con- 
sideration of a release of his indebtedness to 
George. This would give the creditors the 
whole equity to work with in raising money 
to redeem the mortgage, instead of only one- 
half of it, and would free Theodore from his 
debt Such a contract as the parties con- 
templated would not have been unreasonable 
at the time. But, as I shall presently show, 
they made a unilateral contract, by which 
Theodore alone was bound. 

In the mean time, the immediate exigency 
has passed, and the land has risen so much 
In value, that there is not only ample security 
for the mortgage debt, but more than enough 
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beyond it to pay the largest amount that the 
creditors can possibly claim of Theodore. 
The prayer for a reconveyance is resisted, on 
the ground that equity does not regard time 
fts essential in a contract for the conveyance 
of land. This is ti*ue to a certain extent and 
in a general sense; but the exceptions are nu- 
merous, and include cases in which the con- 
tract or the remedy is not reciprocal, or in 
which a considerable change in the value of 
the land has taken place. Both these cir- 
cumstances are found in this case. 

First, as to mutuality. Here was no com- 
plete contract of sale, so much land for so 
much debt. The amount of the debt was in 
dispute, though it was not then denied by. 
Theodore that he owed something consid- 
erable, perhaps 58,000 or §9,000, instead of 
the §15,000 which George's books charged 
him with. He appears to have been willing 
to make such a sale, but the defendant was 
not ready, to bind himself absolutely, and 
the whole transaction amounted to an offer 
on the part of Theodore to convey his land at 
any time within six months, in discharge of 
the debt, if the creditors of George, acting by 
the assignee, chose to discharge him. This 
offer he might have retracted at any time be- 
fore the other party had accepted it, if he 
had not bound hunself at law by giving a 
deed of the land;- and even after that he 
might, perhaps, retract in equity. But this 
is unimportant, because the offer was neither 
accepted nor retracted within the six months. 
I afn not aware that a court of equity has 
ever extended the time for the acceptance of 
an offer. 

Granting that the plaintiff was bound for 
six months, as he held himself to be, the other 
party was bound to nothing excepting to re- 
turn the land if the release were not furnish- 
ed. It was argued that when Betteley him- 
self became the assignee, and the six months 
had elapsed, the plaintiff was ipso facto dis- 
charged of his debt If Betteley had been 
acting in his own right, there would be force 
in this argument; but I am not ready to de- 
cide that an assignee in bankruptcy can bind 
the assets entrusted to him, by any mere neg- 
lect of this sort. If, therefore, the situation; 
had been changed in the reverse direction,— 
that is, if the land had fallen in value, and 
Theodore had "become possessed of other prop- 
erty, so that a debt against him would be 
valuable,— there . is no authority under the 
bankrupt act for holding that the assignee 
would have lost his remedy agaiubt Theodore, 
by his merely retaining the land beyond the 
six months. 

This imilateral arrangement was made by 
Theodore Prentice for the convenience of the 
creditors, to enable them to avail themselves 
of his offer immediately, or at any time with-, 
in the period agreed on. The tune given was 
enough, and more than enough, for a uecision; 
and the creditors did not bring themsolvea 
within the exact terms of the offer. As val- 
ues stand now, the offer wg,s one which 
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-ivould not be made by a prudent man. I see 
no reason why a court of equity should re- 
fuse to carry out the exact agreement of the 
parties, especially as the plaintiff offers to 
pay all the pecuniary consideration there ever 
was for his offer. He asks that his convey- 
ance may be ti-eated as a mortgage to se- 
cure his debt to the estate, which is all that 
equity can ask under the circumstances. 

It is by no means accurate to say that equi- 
ty takes no note of time. The genex*al nile 
in equity, as at law, is, 'that parties may 
make their own bargains, and must keep 
them". Equity is very unwilling that an es- 
tate should be forfeited by mere neglect to 
keep an appointment for the payment of 
money at the day agreed on. The early jip- 
plication of this doctrine to mortgages, by 
which an equity of redemption was created, 
was eminently just, and was acquiesced in; 
though of late years all persons have agreed 
on a form of mortgage which veiy much mod- 
■ ifies this equity, by giving the mortgagee a 
power of sale on short notice. Its applica- 
tion to a failure to pay rent at the day was 
just, and was adopted by the common-law 
courts in Massachusetts, when there was no 
court of chancery in this state. Equity car- 
ries its objections to a forfeiture so far, that, 
in an ordinary contract to buy and sell land, 
it is unwilling that a good bargain shall be 
lost by unpunctuality; but, in this class of 
cases, the' exceptions embrace more cases 
than the rule. Indeed, the doctrine itseif is 
exceptional, and is explained by Mr. Justice 
Story, quoting and approving Baron Alder- 
son, as being only this, that equity has power 
to carry out what seems to be the true intent 
of the parties; and if there are no circum- 
stances to show that either party would suf- 
fer any hardship, or that any equitable con- 
sideration existed against it, the court will 
presume that the sale was the main tning, 
and the precise time of completing it was not 
essential. Story, Eq, Jur. § 776, note 1. "But, 
then, in such cases," the learned author pro- 
ceeds to say, "it should be clear that the 
remedies are mutual; that there has been no 
change of circumstances afEeeting the char- 
acter or justice of the contract; that compen- 
sation for the delay can be fully and bene- 
ficially given," &c. Section 776. 

That time^was not considered very material 
by the parties when they made this arrange- 
ment, I think highly probable. If either par- 
ty had preferred to fix five months or seven 
months, rather than six. no doubt the other 
would have agreed to it In that sense, time 
was not essential. But the change of values 
is so very considerable, that it has become 
inequitable for a court to make a new con- 
tract for the parties, and no court will do so 
after such a change. Brashier v. Gratz, 6 
AVheat. [19 XJ. S.] 528; Barnard v. Lee, 97 
Mass. 96, per Gray, J., explaining Goldsmith 
V. Guild, 10 Allen, 239; Story, Eq. Jm-. § 776; 
Adams, Eq. 88. 
Decree for an account and reconveyance. 
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on the plaintiff's paying what may be found 
due by Theodore Prentice to the bankrupt's^ 
estate. 
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PRENTICE et al. v. ZANB. 

[11 Law Rep. 204.] 

District Couri^ W. D. Virginia. SepL 9, 1846. 

Notes — Fkauddl,ent Consideration — Bona 
Fide Holdek pok Value. 

j 1. If the consideration of a note be fraudulent 
{ between the original parties, a subsequent hold- 
, er will be held to strict proof that he paid value 
for it. 

2. The exposition of the statutes of any state, 
] by the courts of that state, is always regarded as 
i of binding authority in the construction of suclj 

statutes by courts of other states. 

3. The ease of Swift v. Tyson, 16 Pet [41 U. 
S.] 18, explained. 

4. A promissory note or bill of exchange, 
which is made negotiable by the law of Penn- 
sylvania, and is transferred to the holder as col- 
lateral security, roerely for an antecedent debt 
or Uability, without notice of fraud, will not con- 
fer such a title on the holder as will exclude all 
equities between the maker and the payee, or 
any previous holder. 

This was an action of debt brought on a 
promissoi-y note, made by the defendant 
payable to the order of James H. Johnson, 
in the following words: "§5437.50. Phila- 
delphia, Nov, 28, 1836. Five years after 
date I promise to pay to the order of James 
H. Johnson, five thousand four hundred and 
thirty-seven dollars and fifty cents, without ' 
defalcation, for value received. Platoff 
Zane," The suit was brought by the plain- 
tiffs as indoi-sees of the payee; Johnson and 
the defendant pleaded nil debet, in which 
the plaintiffs joined. Upon the trial of the 
cause, the jury found, by a special verdict, 
that the note was made in Philadelphia; 
that the consideration was fraudulent; that 
It was indorsed in blank, in Kentucky, by 
the payee and delivered before maturity, to 
one Stivers, and by him delivered without 
indorsement to the plaintiffs, before maturi- 
ty and without notice of the fraudulent con- 
sideration; and that there was a statute in 
Pennsylvania which declared that a prom- 
issory note "shall be held by the indorsee, 
discharged from any claim of defalcation or 
set-off by the drawers or indorsers thereof; 
and the indorsee shall be entitled to recov- 
er against the drawer and indorser, such 
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sum as on the face of said note, or by In- 
dorsements thereon, shall appear to he due." 
The other pertinent facts found by the spe- 
cial verdict appear in the decision of the 
judge. The parties further consented that 
the court should look to and regard the de- 
cisions of the courts of Pennsylvania, as 
found in the printed reports of that state, to 
avail as much, as if the same -were found 
by the special verdict, and to have such 
weight as in the opinion of the' court they 
were entitled to. They further agreed, in 
the same form, to waiver all objections to 
the verdict on account of its findings, in part 
evidence, and not facts, and that the court, 
in deciding thereon, may mate all just in- 
ferences and conclusions of fact and law 
from the evidence and facts therein stated, 
and the decisions aforesaid, which, in the 
opinion of the court, a jury ought to draw 
therefrom, if the same were submitted to 
them upon the trial of the cause. And, 
finally, that the above agreement should be 
made a part of the record in this suit 

Moses C. Good, for plaintiff. 

Z. Jacob and Daniel Lamb, for defendants. 

BROOKENBROTJGH, District Judge. It 
will be seen, from the condensed statement 
of the propositions established by this spe- 
cial verdict, that the im-y have submitted to 
the court, as conclusions of fact and law, to 
be deduced from the deposition and record 
referred to in the fourth and fifth proposi- 
tions stated above, the important question 
whether any, and if any, what valuable con- 
sideration was paid: (1) by Stivers to the 
payee, Johnson, for the indorsement of the 
note to him, and (2) by the plaintiffs to 
Stivers for the delivery of the note, with- 
out indorsement, to them. Inasmuch, there- 
fore, as the special verdict is incomplete un-» 
til the conclusions of fact and law are 
drawn by the court, I will, in the first place, 
state those conclusions, and will then treat 
them as a part of the finding of the jury, in 
discussing the important and interesting le- 
gal questions presented by this record. 

1. And, first, as to the question of consid- 
eration for the transfer of the note by the 
payee, Johnson, to Stivers, the first holder. 
The jury have found by their verdict that 
no evidence was submitted to them that 
Stivers paid any consideration for the in- 
dorsement of the note to him unless the 
same should be inferred from the matters 
stated in the verdict; or, in other words, un- 
less the law requires that the payment of 
value by Stivers should be inferred from the 
mere fact of the indorsement Now, while 
it is a perfectly well-established principle of 
the law merchant that every indorsement of 
commercial paper does, prima facie, import 
that it was made for value, the exception to 
the principle is equally well settled that this 
presumption of law ceases when it is sliown 
that the consideration was fraudulent be- 
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tween the original parties, and, in such case, 
the holder is held to strict proof that he paid 
value for it Story, Prom. Notes, § 196; 
Chit Bills, 69. The case here comes fully 
within the operation of the exception. The 
verdict finds that the consideration was 
fraudulent between the original parties, and 
the onus was thus cast upon the plaintiffs to 
show by positive evidence that Stivers did, 
in fact, pay valuable consideration for the 
indorsement to him. The plaintiffs having 
failed to adduce such proof, I am bound to 
draw the conclusion that the indorsement 
of this note by Johnson to Stivers was with- 
out consideration. "De non existentibus et 
non apparentibus eadem est lex." 

2. As to the question of consideration paid 
by the plaintiff to Stivers for the delivery of 
the note to them, the deposition and record, 
which are incorporated with the special ver- 
dict, establish that no present value was 
paid by the plaintiffs to Stivers in consid- 
eration of the delivery and .transfer of the 
note to them; that the note in question was 
delivered by Stivers to the plaintiffs, along 
with other securities to a large amount, as 
collateral security to indemnify said plain- 
tiffs on account of antecedent debts of Stiv- 
ers, paid by plaintiffs as his sureties, and 
antecedent liabilities, for the discharge of 
which they were also responsible as sure- 
ties of Stivers, and that said note was not 
delivered by Stivers to them in payment of 
any such debts and liabilities. 

The first question which presents itself up- 
on the record for the consideration of the 
court is,— By what law are the rights of the 
parties to this controversy to be governed? 
Are they to be governed by the laws of 
Pennsylvania, where the contract was 
made?— by the laws of Kentucky, where the 
note was indorsed? or, by the laws of Vir- 
gmia, where the action is tried? Upon this 
preliminary inquiry I feel no difficulty what- 
ever in determining that the law of Penn- 
sylvania must govern; for it is clear that 
the rights of the holder are not governed by 
the law of the place where the indorsement 
is made, or the law of the forum where the 
action is brought, but by the law of the 
country where the bill is drawn, if it is ei- 
ther payable there, or payable generally. 
Story, Confl. Laws, §§ 317, 332, 333; Story, 
Bms, §§ 161, 163, 164, 167-169. It is need- 
less to multiply authorities upon this point 
since it is conceded by the counsel on both 
sides that the law of Pennsylvania must de- 
termine this controversy. If it were not so, 
indeed, the claim of the plaintiffs to recover 
could not be entertained a moment here, 
for the fact that this note was fraudulently, 
and without consideration, obtained by the 
payee from the maker, having been found 
by the verdict this original taint would, by 
the laws of Virginia, and I presume of Ken- 
tucky also, adhere to it into whatever hands 
it might pass, the note sued on not being 
commercial paper by the laws of those 
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states, but a mere chose in action, subject to 
all the equities of the antecedent parties, if 
the plaintiffs can recover here, therefore, it 
must be in virtue of the negotiable character 
imparted to this instrument by the Pennsyl- 
vania statute, and of their having acquired 
it for valuable consideration, without notice 
of the fraud, before its maturity, in the 
usual course of business. 

How, then, are we to determine what is 
the law of Pennsylvania as applicable to 
the case at bar, and where are we to look 
for it? It is contended hj the counsel for 
the plaintiffs, that we must seek for it alone 
in the statute itself, and that this statute 
having made such insti'uments as that sued 
on negotiable, they become ipso facto sub- 
ject to the law-merchant, as that law is ex- 
pounded and enforced by the courts of law 
throughout the commercial world, and that 
the decisions of the courts of Pennsylvania 
in exposition of this statute are only entitled 
to respect so far as they are in conformity 
with these univei-sal principles of commer- 
cial law. This proposition is controverted 
by the counsel for the defendant, and they 
insist that inasmuch as the commercial char- 
acter of the note, which is the foundation of 
this suit, is imparted to it exclusively by an 
express statute of Pennsylvania, the con- 
struction and exposition of that state, given 
by the courts of that state, must be received, 
in evei-y other forum, as part of the law it- 
self. If this question were now presented 
for the first time in a court of justice, I 
could feel no difficulty in recognizing the 
doctrine contended for by the counsel for the 
defendant. But it is in truth no longer an 
open question, and has been repeatedly de- 
cided hy the supreme court of the United 
States, as I will now proceed to show. 

In the case of Elmendorf v. Taylor, 10 
^Yheat. [23 U. S.] 159, Marshall, O. X, 
says: "This court has uniformly professed 
its disposition, in cases depending upon the 
laws of a particular state, to adopt the con- 
struction which the courts of the state have 
given to those laws. This course is found- 
ed on the principle, supposed to be univer- 
sally recognized, that the judicial depart- 
ment of every government, where such de- 
partment exists, is the appropriate organ for 
construing the legislative acts of that gov- 
ernment Thus, no court in the universe, 
which professed to be governed by principle, 
would, we presume, undertake to say, that 
the courts of Great Britain, or of France, or 
of any other nation, had misunderstood their 
own statutes, and therefore erect itself into 
a tribunal which should correct such mis- 
undei-standing. We receive the construction 
given by the coui-ts of the nation as the true 
sense of the law, and feel ourselves no more 
at liberty to depart from that construction 
than to depart from the words of the stat- 
ute. On this principle the construction giv- 
en by this court to the constitution and laws 
of the United States is received by all as the 
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true construction; and, on the same princi- 
ple, the construction giv^n by tlie courts of 
the several states to the legislative acts of 
those states is received as true, unless they 
come in conflict with the constitution, laws, 
or treaties of the United States. If then 
this question has been settled in Kentucky, 
we must suppose it to be rightly settled." 
In the case of Green v. Lessee of Neal, G 
Pet. [31 U. S.] 296, a summary of the deci- 
sions of the supreme court on this question 
is given by McLean, J. He says: "It may 
be proper to examine in what light the deci- 
sions of the state courts, in giving a con- 
struction to their own statutes, have been 
considered by this court In the case of 
McKean v. De Lancy's Lessee, reported in 5 
Cranch [9 U. S.] 22, this court held that the 
acknowledgment of a deed before a justice 
of the supreme court, under a statute which 
required the acknowledgment to be made be- 
fore a justice of the peace, having been long 
practised in Pennsylvania, and sanctioned 
by her tribunals, must be considered as 
within the statute." The chief justice. In 
giving the opinion of the court in the case of 
Bodley v. Taylor, 5 Cranch [9 U. S.] 221, 
says, in reference to the jurisdiction of a 
court of equity: "Had this been a case of 
the first impression, some contrariety of 
opinion would, perhaps, have existed on this 
point But it has been sufficiently shown, 
that the practice of resorting to a court of 
chancery in order to set up an equitable 
against the legal title, received in its origin 
the sanction of the court of appeals, while 
Kentucky remained a part of Virginia, and 
has been so confirmed by an uninterrupted 
series of decisions as to be incorporated in- 
to their system, and to be taken into view, 
in the consideration of every title to lauds 
in that country, such a principle cannot now 
be shaken. In the case of Taylor v. Brown, 
5 Cranch [9 U. S.] 255, the court say, in ref- 
erence to their decision in the case of Bodley 
V. Taylor: 'This opinion is still thought per- 
fectly correct in itself. Its application to 
particular cases, and, indeed, its being con- 
sidered as a rule of decision in Kentucky ti- 
tles, will depend very much on the decisions 
of that country. For, in questions respect- 
ing titles to real estate, especially, the same 
rule ought to prevail in both courts.' In 
[Polk V. Wendal] 9 Cranch [13 U. S.] 87, the 
court say: 'That in cases depending on the 
statute of a state, and, more especially, in 
those respecting titles to lands, the federal 
courts adopt the construction of the state 
where that construction is known, and can 
be ascertained. And in [Mutual Assui-ance 
Society v. "Watts] 1 Wheat [14 U. S.] 279, it 
is stated that the supreme court are uni- 
formly under a desire to conform its deci- 
sions to those of the state courts, on their 
local laws.' " In [Shelby v. Guy] 11 Wheat. 
[24 U. S.] 361, the court again declare that 
"the statute laws of the states must furnish 
the rule of decision to the federal courts, as 
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far as tliey comport witli the constitution of 
the United States, in all cases arising Tvithin 
the respective states; and a fixed and re- 
■celved construction of their respeetiye stat- 
ute laws, in their own courts, makes a part 
of said statute law. In a great majority of 
the causes brought before the federal courts, 
they are called on to enforce the laws of the 
states, and it would be a strange perversion 
-of principle if the judicial exposition of 
those laws by the state tribunals, should be 
disregarded. These KSpositions constitute 
the law, and fix the rule of property. Bights 
ai-e acquired under this rule, and it regulates 
all the transactions which come within its 
fecope." 

Many other decisions of the supreme court 
to the same point, might be cited, but those 
already referred to are quite sufficient to 
show, that in construing the statute law of a 
state, the exposition given of it by the 
courts of the state, is always regarded as 
•of binding authority; or, to use the emphatic 
language of some of the cases, is always re- 
garded as part of the law itself. I have 
been more full in my citations upon this 
point because it was seriously contended by 
the counsel for the plaintiffs, that in the 
■ease at bar, the exposition given of this par- 
ticular statute for a long series of years, by 
the courts of Pennsylvania might safely and 
properly be rejected by this court; and, 
especially, because the counsel supposed 
that he was sustained in this position, by 
certain expressions quoted from an opinion 
•delivered by the late distinguished Justice 
Story, in the case of Swift v. Tyson, 16 Pet. 
t41 U, S.1 18. I do not, however, so read 
the opinion of Judge Story. In that case, a 
holder of a bill of exchange, who had reeeiv- 
■ed it in payment and in extinguishment of 
an antecedent debt, brought a suit against 
the acceptor in New York. The considera- 
tion on which the bill was accepted had fail- 
ed, but the plaintiff had received it bona 
fide, and without notice of the fraud before 
its maturity, and it appeared that some of 
the New York cases denied that an ante- 
■cedent debt was a sufficient consideration to 
shut out the equities of the original parties 
In favor of the holder. And the question 
■discussed by Judge Story on this branch of 
the case was, whether in such a ease as 
that, resting, not on the construction of a 
local law of New York, by the courts of the 
«tate, but on the general principles of com- 
mercial law, the decisions referred to, in con- 
^ct as they were, with the later decisions of 
their own courts, and with the weight of 
authority elsewhere, were binding upon the 
supreme court? In discussing this question, 
the judge says: "But, admitting the doc- 
trine to be fully settied in New York, it re- 
mains to be considered whether it is obliga- 
tory upon this court, if it differs from the 
■principles established in the general com- 
mercial law. It is observable that the courts 
-of New York do not found their decisions up- 
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on this point upon any local statute, or 
positive, fixed, or ancient local usage; but 
they deduce the doctrine from the general 
principles of commercial law." And, again, 
on the same page he says: "The laws of a 
state are most usually understood to mean 
the rules and enactments promulgated by 
the legislative authority thereof, or long es- 
tablished local customs having the force of 
laws. In all the various cases which have 
hitherto come before us for decision, this 
court have uniformly supposed that the true 
interpretation of the 34th section" (referring 
to the judiciaiy act of 1789 [1 Stat 92]) "lim- 
ited its application to state laws strictly lo- 
cal, that is to say, to the positive statutes of 
the state, and the construction thereof 
adopted by the local tribunals, and to rights 
and titles to things having a permanent lo- 
cality, such as the rights and titles to real 
estate, and other matters immovable and in- 
fraterritorial in their nature and chai-acter. 
It never has been supposed by us that the 
section did apply, or was designed to apply 
to questions of a mere general nature, not 
at all dependent upon local statutes, or lo- 
cal usages of a fixed and permanent opera^^ 
tion." Now these expressions of Judge Sto- 
ry, so far from sustaining the position con- 
tended for by the plaintiff's counsel, do un- 
questionably "exclude the conclusion" that 
this court can, in construing this Pennsylva- 
nia statute, reject the exposition given of it 
by her own courts. They do, by necessary 
intendment and inevitable implication, de- 
clare that that exposition is obligatory upon 
this court Here we have what was want^^ 
ing in the New York case, "a positive stat- 
ute of a state," to direct us; here we have 
"the construction of the local tribunals 
thereof" to guide us, and to reject that 
guide would not only be unreasonable and 
presumptuous in itself, would not only be 
inconsistent with the often promulgated 
opinions of the supreme court of the United 
States, but in derogation of the very author- 
ity cited by the plaintiff's counsel, to justify 
us in shutting our eyes to the steady lights 
which glow on so many pages of the Penn- 
sylvania Reports. 

Having thus established, as I think, that 
in construing the act of Pennsylvania, I am 
bound to adopt the exposition given of it 
by her own courts, I will now briefly review 
some of the leading cases decided in the Penn- 
sylvania courts on this subject, and in doing 
so, I shall limit myself to an examination 
of such cases as involve the precise ques- 
tion presented by this record, viz., whether 
a promissory note, or bill which is made ne- 
gotiable by the law of that state, and is 
transferred to the holder as collateral se- 
curity merely, for an antecedent debt or 
liability, without notice of fraud, confers 
such a title on the holder as will exclude all 
equities between the maker and payee or 
any previous holder? The case of PeU-ie v. 
1 Clark, 11 Serg.- & R. 377, was this. A prom- 
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issory note was indorsed in blank to exec- 
utors for goods purchased of them, which 
were part of the assets in their hands. One 
■ of the executors, without the knowledge of 
the other, being indebted to the plaintiff on 
his own promissory note of nearly the same 
amount, after his own note became due, 
made an ari-angement with the plaintiff, by 
which his own note was taken up by a new 
note, and the note which had been received 
by the executor for the goods of his testator, 
was handed over with the blank indorsement 
of the payee as a collateral security for the 
payment of this debt. The plaintiff was en- 
tirely ignorant of the circumstances under 
which the latter note came into the hands 
of the executor. As the case presents nearly 
the identical question involved here, and as 
the opinion covers the whole ground, I shall 
present the view of Judge Gibson in his own 
language. He says: "In regard to a pledge 
there is a decisive difference between the 
pawning of a security for an antecedent 
debt, and the pawning of it for money ad- 
vanced at the time. As to the first, all the 
cases agree that the interest of the pawnee 
is defeasible by creditors, or legatees; and 
as to the second, tlie validity of the contract 
depends on all those considerations, that 
would affect an absolute sale under like cir- 
cumstances; that is, where it appears the 
pawnee knew that the money was obtained 
for purposes foreign to the executor's duty, 
the transaction Is to be regarded as collu- 
sive. Then to come to the facts of the ease 
before us: The note, on which suit is 
brought, was indorsed to the executors in 
blank, for goods purchased of them, which 
were part of the assets, and the note itseif 
was, consequently, assets in their hands. 
The executor who had this note in posses- 
sion, was indebted to the plaintiff on his 
own promissory note, to nearly the same 
amount, and after his note became due, made 
an arrangement with the plaintiff by which 
it was taken up, and a new note at five 
months substituted in its stead, and as the 
note on which the suit is brought was hand- 
ed over with the blank indorsement of the 
payee as collateral security for the payment 
of this debt, the other executor being no par- 
ty to the transaction, and the plaintiff being 
entirely ignorant of the circumstances under 
which the note in question came to the hands 
of the executor. On this naked statement 
of facts it will be seen that collusion is al- 
together out of the case, and that the ques- 
tion is, whether the plaintiff is to be con- 
sidered a holder for value. If the note had 
been delivered to him in discharge of the 
debt, there would be no difficulty in saying, 
in the absence of collusion, that taking it in 
the usual course of business as an equiva- 
lent for a debt that is given up, would be a 
purchase of it for valuable consideration. 
But as it appeai-s in the bill of exceptions, 
that it was given in pledge for securing an 
antecedent debt, which was not discharged 



but suffered to remain, and as it does not 
appear that money was advanced, or any 
act done, that would in law be a present con- 
sideration, the case presented was against 
the plaintiff. The evidence therefore, prima 
facie, made out a defence; although it might, 
I apprehend, have still been shown on tue 
other side, that the plaintiff had a right to- 
recover, provided he had been able to prove 
that time was given in considei-ation of ob- 
taining the note in question, as security for 
the debt, and that in consequence, the debt 
was lost. The giving of time would be a 
present, and a valuable consideration, and 
a pledge in these terms would be the same- 
as a pledge for money paid down. There 
is nothing in the commercial nature of the- 
security to vary the nature of the transac- 
tion. Where the holder of a note or bill has 
not paid 'value for it, he is in privity with, 
the first holder. Collins v. Martin, 1 Bos. 
& P. 63J. There is a difference, too, between, 
a note regularly negotiated, which always 
supposes a consideration, and a note placetT 
like the present, in the hands of a creditor 
merely as a security, which, in this respect, 
stands exactly as it would if it were a bona, 
that is, as a mere pledge subject in the hands 
of the holder to every equity that could be- 
set up against it in the hands of the person 
from whom he obtained it Roberts v. Eden,. 
Id. 398. In this respect, equity and the com- 
mercial law perfectly agree, both being 
founded in principles of reason as well as- 
convenience. The question then is, whether 
the plaintiff is a holder for value; and as 
the case stands on the bill of exceptions, the- 
evidence went directly to prove that he was 
not" This doctrine is fully recognized in. 
the case of Walker v. Geisse, 4 Whart, 
258. In Depeau v. Waddington, 6 Whart. 
233, the doctrine is again affirmed, and the- 
leading case of Petrie v. Clark is cited and 
approved. In delivering the opinion of vhe- 
court. Judge Rogers says: "It has been re- 
peatedly held, that a collateral security for 
a pre-existing debt, without more, is not such 
a consideration as will give title to the hold- 
er; yet if there is a new and distinct con- 
sideration, the holder is a purchaser for 
value, and as such protected from a defence- 
which would have been available between 
the original parties. It seems to me, there- 
would be no great difficulty in proving that 
it would have been better not to have re- 
strained the negotiability of paper bona fide- 
pledged as a collateral security for a debtp 
but on this point the law is settled. Without 
making a parade of learning and research 
by the citation of numerous authorities, for- 
eign and domestic, ancient and modem. It Is 
sufficient to refer to Petrie v. Clark, 11 
Serg- & B. 377, where both points are ruled." 
The same point is said to be again affirmed 
in Jackson v. Polack, 2 Miles, 362, decided 
In 1840, but the book is not in the state 
library at Lewisburg, and I have not had 
access to it elsewhere. 
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From the review of the Pennsylvania cases, 
it is clear that the law, as there settlea, en- 
titles the defendant here to the benefit of his 
original equities against the payee; and since 
the fraudulent procurement of this note by 
the payee is a fact found by the special ver- 
dict, I must render judgment thereon for 
the defendant I should not hesitate to do 
so in this case, even if it were true, as con- 
tended by the plaintiffs' counsel, that the 
case of Swift v. Tyson [supi-a] was in di- 
rect opposition to the proposition establish- 
ed by the series of Pennsylvania cases, for 
I insist that if the point had been ruled dif- 
ferently by the supreme court, in reference 
to a New York contract, that court would 
yet be constrained, by the principles admit- 
ted by Judge Story, cited elsewhere in this 
opinion, to conform their decision, in a case 
arising under a local statute of Pennsyl- 
vania, to the decisions of the courts of tnat 
state in exposition of that statute. But there 
is in truth, no such conflict as is supposed. 
The point settled by the supreme court in 
Swift V. Tyson, is simply this, that a bona 
fide holder of an accepted bill of exchange, 
who receives it from his immediate indorser 
In payment of an antecedent debt, and who, 
in receiving the bill, surrenders the security 
for the old debt, (and in that case another 
party was bound for the debt,) is a pur- 
chaser of the bill for value, and is entitled 
to recover the amount thereof from the ac- 
ceptor, to the exclusion of all equities against 
the drawer. This is admitted to be clear 
law by the Pennsylvania eases themselves, 
and I have certainly no disposition to con- 
trovert it. It is true, that in delivering his 
opinion in the case of Swift v. Tyson, Jud^e 
Story affii-ms the law to be, "that a bona lide 
holder, taking a negotiable note in payment 
of, or as security for, a pre-existing debt, is 
a holder for a valuable considei-ation, en- 
titled to protection against all the equities 
between the antecedent parties," but the al- 
ternative branch of the proposition applied 
to a question dehors the record, and is clear- 
ly an obiter dictum. It was &o regarded by 
Mr. Justice Catron, who, while he concurred 
in the conclusion of Judge Story, protested 
against committing himself to a point not 
made by the record. It is believed that no- 
adjudged American case goes the length of 
deciding that the transfer of a negotiable 
Instrument as collateral security merely, con- 
fers such a title on the holder as will bar 
the e'quities of the maker against the previ- 
ous parties. None such are cited by Judge 
Story, and he refers to some modern Eng- 
lish cases in support of this extension of thf* 
doctrine which, however, seem to rest ratner 
on the usages of tlie bankers of London 
than on the general principles of commercial 
law. If the reasoning above presented is 
sound as to the binding character of the de- 
cisions of the courts of Pennsylvania on the 
principal point involved in this record, then 
there is absolutely an end of the question. 



since it has been shown that those decisions- , 
are entirely uniform and consistent in deny- 
ing that a ti-ansfer of commercial paper, not 
in payment of an antecedent debt, but mere- 
ly as collateral security for it, constitutes the 
creditor a holder for value so as to exclude 
the equities between the antecedent parties?, 
and I may add, that I the more cheerfully 
defer to the authority of those decisions, that 
I am persuaded they rest on grounds of the- 
most solid reason. But even if they did not 
possess any such high claim to the respect of 
this court, and it were conceded that the ques- 
tion must be determined here by the generaf 
principles of commercial law, as expounded 
by the courts of England and the United 
States, other than Pennsylvania, it is not 
perceived that the concession would benefit 
the plaintiffs. Without entering here upon a 
tedious analysis of the numerous authorities- 
cited in the argument of this cause, it is 
deemed suflBleient to state, that the cases of 
De la Ohaumette v. Bank of England, 17 E. 
. O. Jj. 101, and Bell v. Lent, 24= Wend. 230, are 
precisely in point, to show that the law, as 
settled, in Pennsylvania, is in perfect har- 
mony with the prin<?iples of commercial 
law, as those principles are understood and 
expounded in the highest courts of England 
and New York. The authority of these cases, 
is not impugned by any of the authorities 
cited by the counsel for the plaintiffs. The 
same doctrine is fully recognized in Clark v. 
Flint, 22 Pick. 243; Dickei-son v. Tillinghast, 
4 Paige, 221; Bay v. Coddington, 5 Johns. 
Oh. 56; Coddington v. Bay, 20 Johns. 643; 
Warden v. Howell, 9 Wend. 170; and the 
very modern ease of Stalker v. McDonald, 
6 Hill, 93. 

The only remaining authority which I pro- 
pose to cite in support of the views taken 
of this case, is the decision of the court of 
appeals of Virginia, in the very case at bar. 
The action on this note was originally 
brought in the circuit superior court foi*- 
Ohio county; and it affords me pleasure to 
add that, in pursuing my investigations of 
tlie questions of law arising on this record, I 
have derived much aid from the luminous and 
well-reasoned opinion of Judge Fi*y, in the 
state court. It is true, that the court of ap- 
peals reversed the decision of Judge Fry, and 
set aside the special verdict found by the 
jury; but the decision of the appellate court 
turned alone upon the supposed defect of the 
special verdict, in not finding whether the in- 
dorsement from the payee to Stevens, was for 
value. It is believed that the defect, if it 
"be one, in the special verdict found in the 
state court, is remedied by the finding of 
the evidence, in the case at bar, from which, 
by an agreement between the parties, the 
court is authorized to deduce the conclusion 
of fact instead of the jury; a course which 
seems to be in conformity with the well-set- 
tled English practice. See the cases of Dix- 
on V. Yates, 27 E. O. L. 137; Blanchard v. 
Bridges, 31 E. C. L. 94; Magi-ath v. Hardy^ 
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,33 E. G. U 976; and Holderaess v. Collin- 
son, 14 B. O. L. 101. Tlie court of appeals 
have not favored us with the reasons on 
■which their judgment was based; but the 
conclusion is, I think, inevitable from the 
judgment itself, that the court was of opin- 
ion, that the fraud, having been established 
on the part of the payee, it was incumbent 
on the plaintiffs to show that Stevens paid 
value for the note; else the failure to show 
consideration, could not have been deemed 
a defect in the verdict. 

aiy conclusion upon the whole case is, that 
the law arising upon this special verdict is 
for the defendant; and judgment is rendered 
accordingly. 

[This judgment was affirmed by the supreme 
court, where it was carried on writ of error. 
S How. (49 U. S.) 470.] 



Case "No. 11,384. 

PRENTISS V. BARTON. 

[1 Brock. 389.1 ^ 

Circuit Court, D. Virginia. Nov. Term, 1819. 

Citizen— What Cosstituter— Courts— Federal 
jcrisdictiox. 

Question of jurisdiction. What constitutes 
■citizenship in another state, in the sense of the 
constitution and judicial act, with reference to 
the jurisdiction of the federal courts. 

[Cited in Sharon v. Hill, 26 Fed. 342, 343.] 

The original bill in this case was filed by 
the plaintiff, Christopher Prentiss, trustee of 
TVilliam Prentiss, alleging himself to be a 
<;itizen of Maryland, in November, 1806, and 
the answer of the defendant, a citizen of 
Virginia, in June, 1808. In the progress of 
the suit, Seth Barton, the defendant, died, 
and the suit was revived against his execu- 
tors. In December, 1816, the executors filed 
an amended answer, in which the question 
of jurisdiction is raised- They deny that 
the plaintiff was then, or at the time of suing, 
■out the original writ, or at the times of ex-" 
hibiting the original or amended bills, a citi- 
zen of Maryland, but insisted that he was 
and had so continued from the institution 
of the suit, a citizen, either of the District 
of Columbia, or the state of Virginia, and 
called for strict proof of his citizenship. To 
this plea to the jurisdiction, the plaintiff 
replied generally. The state of facts to 
show or disprove the residence of the plain- 
tiff in the state of Virginia, or District of 
Columbia, as developed by the depositions 
exhibited on the trial of the issue, together 
with the legal inferences from those facts, 
are presented and commented on in the fol- 
lowing opinion. 

MARSBALL, Circuit Justice. The juris- 
■diction of the court in this case depends on 
the citizenship of the plaintiff. If he was 

1 [Reported by John W. Brockenbrough, Esq.] 



a citizen of the District of Columbia. 2 or of 
the commonwealth of Virginia, this suit 
cannot be maintained; if he was a citizen of 
any other state, he may sue in this court. 

Before I proceed to examine the facts in 
this case. I will consider the principle which 
must govern it. 

The constitution of the United States gives 
the courts of the Union jurisdiction over con- 
troversies arising "between citizens of differ- 
ent states" (article 3, § 2), and the judicial act 
[of 1789 (1 Stat 73)] gives this court jurisdic- 
tion, "where the suit is between a citizen of 
the state where the suit is brought, and a 
citizen of another state." The constitution, 
as well as the law, clearly contemplates a dis- 
tinction between citizens of different states; 
andalthough the 4th article declares, that "the 
citizens of each state, shall be entitled to all 
privileges, and immunities of citizens in the 
several states," yet they cannot be, in the 
sense of the judicial article, or of the judicial 
act, citizens of the several states. There is 
still a distinction between them, if in no 
other respect, in their right to sue in the 
courts of the Union. This distinction, al- 
though it may be clear enough in theory, 
cannot always be easily drawn In fact. In 
a government, composed like ours, of dis- 
tinct governments, and containing the prin- 
ciple which has been stated, it cannot de- 
pend entii-ely on birth. A citizen living in 
a state, with all the privileges and immuni- 
ties of a citizen of that state, ought to share 
its burdens also, and will be considered, to 
every purpose, as a citizen. Accordingly, 
the universal understanding and practice of 
America is, that a citizen of the United 
States, residing pemianently in any state, is 
a citizen of that state. Otherwise, a citizen 
by statute could never belong to any state, 
and could never maintain a suit in the courts 
of the United States. In the sense of the 
constitution and of the judicial act, he who 
is incorporated into the body of the state. 



2 Hepburn v, Ellzey, 2 Cranch [6 U. S.] 445; 
1 Pet. Cond. R. 444; Westeott v. Fairfield Tp. 
[Case No. 17,418]. In the case first cited, Hep- 
burn and Dundas, citizens and residents of the 
District of Columbia (and so averring them- 
selves in the pleadings), brought suit against 
Ellzey, a citizen of Virginia, who was averred 
to he such in the pleadings, in the circuit court 
of the United States, from the district of Vir- 
ginia, and the court, being divided in opinion on 
the question of jurisdiction, certified that ques- 
tion to the supreme court. Held: That although 
the District of Columbia was a distinct politi- 
cal community, and constituted "a state" ac- 
cording to the definitions of writers on general 
law, yet that the act of congress, giving to the 
circuit courts, jurisdiction in cases between a 
citizen of the state in which the suit is brought, 
and a citizen of another state, used the term 
"state" in reference to that term, as used in the 
constitution; and that the term "state," in the 
sense of the constitution, applied only to the 
members of the American confederacy. Suit dis- 
missed for want of jurisdiction. Neither can 
the United States courts entertain jurisdiction' 
of a case between a citizen of a territory and 
a state. Gornoration of New Orleans v. "Win- 
ter, 1 Wheat. [14 U. S.J 91; 3 Pet Cond. R. 499. 
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lay permanent residence therein, so as to 
become a member of it, must be a citizen of 
tliat state, although born in another. Or, 
to use the phrase more famUiar in the books, 
a citizen of the United States must be a 
citizen of that state, in which his domicil is 
placed. What is permanent residence? 
This question must, in some cases, depend 
on a great variety of considerations; and 
as in all mixed and doubtful questions of 
fact, each circumstance must be allowed its 
due weight. Birth alone, undoubtedly, gives 
a man permanent rights as a citizen; and 
although those rights, so far as respects 
suits in the courts of the United States, may 
be changed by a change of residence, yet, 
in doubtful cases, birth wUl always have 
great influence. 

This question has never come directly, so 
far as I can discover, before the supreme 
court of the United States. The cases rath- 
er prove, that the jurisdiction of the court 
must be shown, than determine what con- 
stitutes citizenship. The first is that of 
Bingham v. Cabot, 3 DaU. [3 U. SJ 382, 
which was decided in 179S. The declaration 
was in the name of John Cabot of Beverly, 
in the district of Massachusetts, merchant, 
and in the name of other plaintiffs, describ- 
ed in the same manner. The court were 
clearly of opinion, that it was necessary to 
set forth the citizenship, or alienage of the 
respective parties, in order to bring the case 
within the jurisdiction of the circuit court. 
In the argument, the attorney-general ob- 
served, "A citizen of one state, may reside 
for a term of years, in another state, of 
which he is not a citizen, for citizenship Is 
clearly not co-extensive with inhabitancy.** 
Mr. Dexter, hi support of the jurisdiction, 
contended, that citizenship hi a particular 
state, may be changed without going 
through the forms and solemnities, required 
in case of an alien; that, on the principles of 
the constitution, a citizen of the United, 
States is to be considered, more particularly 
as a citizen of that state, hi which he has 
his family, is a permanent inhabitant, and 
is, in short, domiciliated. This question came 
on again, in 1803, in the case of Abercrombie 
V. Dupuis, 1 Craneh [5 U. S.] 343. The 
suit was brought hi the district of Georgia, 
and the plaintiffs averred, "that they do 
severally reside without the limits of the 
district of Georgia, aforesaid, viz.: in the 
state of Kentucky, therefore, they have a 
right to commence their said action," &c. 
The judgment was reversed on the authority 
of the case of Bingham v. Cabot. The ques- 
tion came on again, in 1804, in the case of 
Wood V. Wagnon. 2 Craneh [6 U. S.] 9, also 
from the district of Georgia. The declara- 
tion in that case, stated the plahitifE to be a 
-citizen of Pennsylvania, and the defendant 
to be "of Georgia." The judgment in this 
case was also reversed. These cases all 
show, that the jurisdiction of the court must 
appear on the record; but' the last shows. 
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that jurisdiction is not given, by averring a 
party to be of a particular state. The plain- 
tiff was a citizen of Pennsylvania, and had, 
consequently, a right to sue either an alien 
or a citizen of Georgia, in the circuit court 
of Georgia. The defendant must have been, 
either an alien, or a citizen. If an alien, the 
court had jurisdiction. The judgment, then, 
must have been reversed, because the de- 
fendant might be "of Georgia," and yet a 
citizen of another state. This, certainly, . 
does not prove .what residence will constitute 
domicil, or citizenship; but I think it does 
prove, that it is not constituted by every 
rfi s id GTiC€r 

By the general laws of the civilized world, 
the domicil of the parents at the time of birth, 
or what is termed the "domicil of ongm, 
constitutes the domicil of an infant, and con- 
tinues, until abandoned, or until the acauisi- 
tion of a new domicil, in a different place. As 
it gives political rights, which are not lost by 
a mere change of domicil, it is recovered by 
any manifestation of a disposition to resume 
the native character; perhaps, by a surrender 
of a new domicil. In fact, it may be consid- 
ered rather as suspended, than annihilated. 
All agree, that a new residence is not ac- 
quhred, by a residence for temporai-y purposes. 
It must be a permanent residence. Vattel 
defines it to be, "a habitation, fixed in any 
place, with an intention of always staying 
there." » The existence of this intention, 
must'be manifested by overt acts, in explana- 
tion of which, if doubtful, the declarations of 
the party will, undoubtedly, be received. Let 
this i-ule be applied to the case at bar. Chris- 
topher Prentiss was bom in 'Massachusetts, of 
which state his parents were citizens, and 
there he received his education, and married 
a wife. He appears to have continued to re- 
side in Massachusetts, until the year 1801, 
when he came to Georgetown, hi the District 
of Columbia, and joined Mr. Rind, m edithig 
a paper published in that place. In 1802, he 
sold his interest in that paper to Mr. Caldwell, 
and removed to Baltimore, with his family, 
where he continued for some time, as the ed- 
itor of a paper. In 1803, he retm-ned to Mass- 
j^chusetts, and leaving his wife with her fa- 
ther, went himself to England. After his re- 
turn in 1804, he was frequently in the District 
of Columbia, where he was employed to take 
the debates of congress, for a printer in Phil- 
adelphia. I think, there is not much difficulty in 
determining, that Mr. Prentiss was not a cit- 



3 "The domicil is the habitation fixed m any 
place, with an intention of always staying there. 
A man does not, then, establish his domicil m any 
place, unless he makes sufficiently known ms 
intention of fixing there, either tacitly, or by an 
express declaration. However, this declaration 
is no reason why, if he afterwards changes his 
mind, he may not remove his domicil elsewhere. 
In this sense, he who stops, even for a_ long 
time, in a place, for the management of his af- 
fairs has only a simple habitation there, but has 
no domicil. Thus, the envoy of a foreign prince, 
has not his domicil at the court where he re- 
sides." Vatt. Law Nat. p. 160, § 218. 



NOTE. The chief justice at the conclusion of 
the above opinion, referred to the case of The 
Nereide, 9 Cranch LIS U. S.] 388; 3 Pet. Cond. 
It, 439. That case was decided at February 
term, 1815, and the chief justice delivered the 
opinion of the court. Among other points re- 
solved in that case, it was decided, that a mer- 
chant, being a native of, and having a fixed resi- 
dence, in Buenos Ayres, where he carried on 
Dusiness, did not acquire a foreign commercial 
character, by occasional visits to a foreign coun- 
try. The case of Prentiss v. Barton, above re- 
ported, strikingly resembles the case of Cooper 
V. (ialbraith ICase No. 3,193], decided by Judge 
Washington, in 1819. That was an ejectment 
for land in the state of Pennsylvania, and the 
defendant was a citizen of that state. Cooper, 
the lessor of the plaintiff, was a naturalized citi- 
zen of Pennsylvania, and resided in that state, 
until the year 1816. In September, 1815, be re- 
signed his professorship of chemistry, in the col- 
lege of Carlisle, with an intention, as he de- 
clared, of removing to New Orleans, with a view 
■of engaging in the practice of law. About the 
same time, he broke up his family establish- 
ment, disposed of his furniture, and remained 
with his family for some time, at the house of 
a friend, as a visitor. He afterwards relin- 
<3Uished his intention of going to New Orleans, 
and in the autumn of 1816, he removed with his 
family, to Camden in New Jersey (on the oppo- 
site side of the river to Philadelphia), where he 
rented a house for a year, and he continued to 
reside there, until November, 1817. In Decem- 
ber, 1816, he was appointed a professor in the 
college of Philadelphia, where he delivered a 
course of lectures, coming over to Philadelphia 
every mornmg for that purpose, and returning 
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Izen of the District of Columbia. If he acquired ' 
a domicil in that place in 1801, he certainly I 
abandoned it in 1802, when he sold Ms prop- ; 
erty, and removed with Ms family to Balti- , 
more. Whatever might have been Ms char- ' 
.acter, when residing in Baltimore with his | 
family, he certainly recovered his original \ 
domicil, when he returned with his family to ' 
JIassaehusetts, and there is no ground to be- ' 
lieve, that his aftei-wards residing in the Dis- I 
trict of Columbia, for the purpose of taking 
the debates, was an abandonment of it- 
It remains to inquire, whether, at the ema- 
nation of tMs writ, he was a citizen of Vir- 
ginia? It appeai-s, that he came to Richmond, 
in March, 1805, and engaged, generally, with. 
Mr. Davis, as the editor of his paper. On the 
18th of July, he returned to Massachusetts, 
where he continued, until the latter end of 
•September, when he came to Virginia, and re- 
sumed Ms employment with Mr. Davis. 
About the last of November, in the same year, 
be left :Mr. Davis, finally, and has since been, 
occasionally. In Massachusetts, where his fam- 
ily resides, and, occasionally, in other states. 
I cannot think this residence in Richmond, 
was "a habitancy, witlx an intention of stay- 
ing here always." It continued for only a 
few months, a considerable part of which wag 
passed in his native state, and his employ- 
ment was one, which he could abandon at any 
time. Had he acquired any property in the 
paper, the case would have been more doubt- 
ful, or had he remained in Richmond, till this 
time, or until this question occurred, his resi- 
dence would have assumed the appeai-ance of 
permanence. Plea to the jm-isdiction over- 
ruled. 
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to his family in the afternoon in Camden. It 
appears, from the report of the case, though 
that fact is not distinctly stated, that the eject- 
ment was brought after Cooper's removal to 
i\ew Jersey, and while he was in the active and 
daily discharge of his duties of professor in the 
city of Philadelphia, Judge Washington, in de- 
livering his charge to the jury, said: "The 
question of jurisdiction is first to bt considered. 
It is composed of law and fact; and as soon as 
the latter is ascertained, the question is relieved 
from every difficulty. Citizenship, when spoken 
of m the constitution, in reference to the juris- 
diction of the courts of the U. S., means noth- 
ing more than residence. The citizens of each 
state, are entitled to all the privileges and immu- 
nities of citizens in the several states; but to 
give jurisdiction to the courts of the tJ. S., the 
suit must be between citizens residing in differ- 
ent states, or between a citizen and an alien. If 
a citizen of one state, should think proper to 
change his domicil, and to remove himself and 
family, if he have one, into another state, with 
a bona fide intention of abandoning his former 
place of residence, and to become an inhabitant 
or resident of the state to which he removes, he 
becomes, immediat-ely, upon such removal, ac- 
companied with such intention, a resident citi- 
zen of that state, and may maintain an action 
^\*¥ circuit court (of the U. S.) of the state 
Which he has abandoned, or in that of any other 
state, except the one in which he has 'settled 
himself._ Having thus stated the principles of 
Jaw, which must govern the case, the judge told 
the jury, that they would decide, whether, upou 
*l?^. ^Ji^ence, the removal of the lessor of the 
plaintiff to New Jersey, was bona fide, and with 
intention to become a resident and inhabitant of 
that state. In Rabaud v. D'Wolf [Id. 11,519], 
It is said, that to denrive an American citizen of 
the right to sue in the circuit court of the U S. 
on the ground of his not being a citizen of anv 
particular state, there ought to be very strong 
evidence of his being a mere wanderer' without 
a home. A verdict cannot be excepted to, on 
the ground of the insufficiency of the evidence 
to establish the citizenship of the plaintiff, as 
averred in the declaration, because the qux?stion 
or such citizenship, constitutes no part of the is- 
sue upon the merits, and must be brought for- 
ward by a proper plea in abatement-, in an 

f Pet [ie^u,"*!.? I9& "'^' ^'^°^^ ^' ^''^^"''' 
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PRENTISS V. BRENNAN. 

[2 Blatchf. 162.] 1 

Circuit Court, N. D. New York. Feb. 7, 1851. 

CoviiTS— Federal Jukisdiction'— CiTiZENsnip— 
Citizen of State. 

-i-crwi^^^f ^'^^^^^ 11 °^ ^^^ judiciary act of 
I'^y (1- otat. 78), construed in connection with 
article 3, § 2, of the constitution of the United 
fetates, it IS not sufficient to give jurisdiction of 
a suit to a circuit court, that one of the parties 
to it is an alien. 

[Qiioted in Cissel v. McDonald, Case No. 2- 
Fei 3?ll F^g? ^' "-^^""^ "• ^^^^^' =^2 

2. The controversy, in order to give jurisdic- 
tion, must be one in which a citizen of a state 
and an alien are parties. 

3. Where the plaintiff was a native of New- 
lork, but had resided in Canada and been in 
business there for thirty years before bringins 
his suit, and resided there when he brought his 
suit, and had taken the oath of allegiance there 
to the queen of Great Britain, and the defend- 



1 [Reported by Samuel Blatchford, Esq.. and 
here repnnted by permission.] 
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ant was a citizen of Canada and a subject of the 
queen of Great Britain: Hdd, that this court 
had no jurisdiction of the case. 

4. Though the plainiifE might, for some pur- 
poses, be regarded as a citizen of the United 
States, he was not a citizen of the state of New- 
York, which was essential to give jurisdiction. , 
[Cited in Darst v. City of Peoria, 13 Fed. 564.] 
[Cited in State v. Boyd, 31 Neb. 715, 48 N. W. 
739, and 51 N. W. 602.] 

In equity. The plaintifC [Douglass Pren^ 
tiss] filed his bill in this case against the de- 
fendant [Charles W. Brennan] for the settle-; 
ment of a partnership account, claiming a 
large balance due to him from the firm, 
charging that the defendant had wrongfully 
taken possession * of the partnership books, 
papers and effects, and had absconded with 
them from Kingston, in the province of Can- 
ada, where the partnership business had been 
carried on, into the state of New-York, and 
praying for an account and an injunction,- 
&c. The bill described the plaintiff as of the 
city of Kingston, in the province of Canada, 
and a citizen of the state of New-York, and 
the defendant as a citizen of the province of 
Canada, and a subject of the queen of Great 
Britain. The defendant put in a plea to the 
jurisdiction of the court, setting forth that 
the plaintiff was then, and had been for 
more than twenty years preceding, a resi- 
dent of, and located and domiciled in King- 
ston, in the province of Canada West, and 
not in the state of New York, or in any one 
of the United States, and had become a 
naturalized citizen of the province aforesaid, 
and had taken the oath of allegiance to the 
sovereign of Great Britain. The plea was 
' verified by the oath of the defendant. 

Upon the facts set forth in the plea, sup- 
ported by affidavits, a motion was now made 
by the defendant to vacate an order allow- 
ing a writ of ne eseai; made by NELSON,, 
Circuit Justice, on the filing of the bill and 
on affidavits showing a case for the writ, and 
to discharge the writ issued by virtue of the 
order. The principal ground of the motion 
"was, that this court had no jurisdiction of the 
■case, on account of the residence and character 
■ofthepariies. The affidavits on the part of the 
plaintiff showed that he was a native of the 
state of New-York, but that, some thirty 
years before, he removed to Kingston, in the 
rprovince of Canada, and had since that time 
been a resident of that place, engaged in 
mercantile business, and had takeij the oath 
of allegiance there, in order that he might 
be enabled to purchase and hold real estate 
In said province. 

Selah Mathews, for plaintiff. 
Albeitus Perry, for defendant 

NELSON, Circuit Justice. The second see- 
Hon of the third article of the constitution of 
•the United States provides, that the judicial 
power of the United States shall extend, 
lamong other things, to controversies between 
41 state, or the citizens thereof, and foreign 



states, citizens or subjects; and the eleventh 
section of the judiciaiy act of 1789 (1 Stat. 
78), in carrying into effect this provision, de- 
clares that the circuit courts shall have orig- 
inal cognizance, concurrent with the courts 
of the several states, of all suits of a civil 
nature, at common law or in equity, where 
the United States are plaintiffs or petitionei-s, 
or an alien is a party, «&c. 

This act is defective in respect to the jinris- 
diction conferred upon the ch'cuit courts in 
the case of aliens, as it would seem, from its 
language, that it might be sufficient to give 
jiu'isdiction to the court, if one of the parties 
was an alien. Construing it, however, in con- 
nection with tlie provision of the constitu- 
tion, there can be no difficulty as to the mean- 
ing intended by congress. The controversy, in 
order to give jurisdiction, must be between a 
state, or a citizen thereof, and a foreign 
state, or a citizen or subject thereof; that is, 
speaking with reference to individual par- 
ties, the suit must be one in which a citizen 
of a state and an alien are parties. Jackson 
T. Twentyman, 2 Pet [27 U. S.] 136. 

The objection to the jurisdiction in the pres- 
ent case is, that the plaintiff is not a citizen 
of any particular state, and that this is es- 
sential to bring the case within the pro- 
visions of the constitution and of the act of 
congi-ess made in pursuance thei-eof. If it 
had been shown that the plaintiff had re- 
turned to the state of New- York, and was a 
resident therein at the time of filing the bill, 
he would then have become redintegrated an 
American citizen, and entitled to the priv- 
ileges belonging to that character; and then, 
being a resident of the state, he would have 
been a citizen thereof. But his r^idence 
and domicil are in the province of Canada, 
and not in this state; and hence, though for 
some purposes he may still be regarded as a 
citizen of the United States, he is not a citi- 
zen of the state of New-York, which is es- 
sential to give jurisdiction. Hepburn v. Ell- 
zey, 2 Cranch [6 U. S.] 445; New Orleans v. 
Winter, 1 Wheat [14 U. S.] 91; Gassies v. 
Ballon, 6 Pet [31 U. S.] 761; Brown v. Keene, 
S Pet [33 U. S.] 112; Picquet v. Swan [Case 
No 11,134]; Case v. Clarke [Id. 2,490]; Wil- 
son V. City Bank [Id. 17,797]; Catlett v. Pa- 
cific Ins. Co. [Id. 2,517]; Cooper v. Galbraith 
[Id. 3,193]. The language of the constitution 
is explicit, that the controversy must be be- 
tween a state, or the citizens thereof, and 
foreign states, citizens or subjects; and the 
above cases will show that the interpretation 
is in conformity therewith. 

A person may be a citizen of the United 
States, and not a citizen of any particular 
state. This is the condition of citizens resid- 
ing in the Distiiet of Columbia, and in the 
teiTitories of the United States, or who have 
taken up a residence abroad, and others that 
might be mentioned. A fixed and perma- 
nent residence or domicil in a state is essential 
to the ehai-acter of citizenship that will bring 
the case within the jurisdiction of the fed- 
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eral courts, as will appear from the cases al- 
ready refeiTed to. 

As I am satisfied that this court has no ju- 
risdiction in the case, and that the bill must 
eventually be dismissed on that ground, the 
writ of ne exeat heretofore issued ought not 
to be continued The rule entered granting 
the writ must therefore be vacated, and the 
defendant be discharged from custody. 
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PRENTISS V. ELSWORTH. 

[Mi.-ror, Pat. OS. 35.] 

Circuit Court, E. D. Pennsylvania. Oct., 1845. 

JUKISDICTIOS OF ClKCDlT CoURTS — BiLIi TO COM- 
PEL Issuance of Patexts. 

[The United States circuit courts have no ju- 
risdiction either under the sixteenth section of 
the act of July 4. 1836 (5 Stat. 123), and the 
tenth section of the act of March 3, 1839 (Id. 
354), or otherwise, to entertain a bill in equity 
against the commissioner of patents, to procure 
a decree compelling the issuance of a patent. 
The circuit court of the District of Columbia is 
. the only court having jurisdiction to administer 
the remedy provided in those sections.] 

[This was a bill in equity by Elijah Prentiss 
against Hemy L. Elsworth, as commissioner 
of patents, to procure a decree ordering that 
letters patent be issued to him for an alleged 
invention.] 

The complainant filed his bill complain- 
ing that the defendant, as commissioner of 
patents, had refused to grant him a patent 
for certain improvements made by him in the 
art of weaving goods of various kinds, and 
prayed the court should by decree order the 
letters patent prayed to be issued. 

The defendant filed a plea to the jurisdic- 
tion and a general demurrer to the bilL 

B. H. Brewster, for commissioner of pat- 
ents, maintained that the court has no juris- 
diction; that the defendant did not reside 
and was not within its jurisdiction at the 
time process issued. Act Cong. 1789, § 11 [1 
Stat. 78]. The only court that can have juris- 
diction at any stage of proceedings to obtain 
a patent is the circuit court of the District 
of Columbia, Acts 1801 [2 Stat 103], and 
1815; [Pollard v- Dwight] 4 Cranch [8 U. S.] 
421; [Logan v. Patrick] 5 Cranch [9 U. S.] 
288; [Graeie v. Palmer] 8 Wheat. [21 U. S.] 
699; [Wilson v. Koontz] 7 Cranch [11 V. S.] 
202; Harrison v. Rowan [Case No. 6,140]. 
Unless the court has jm-isdietion under the 
patent laws, or by some other act of congress, 
the bill must be dismissed. [Kempe v. Ken- 
nedy] 5 Cranch [9 U. S,] 173; Ex parte Ca- 
brera [Case No. 2,278]; [Turner v. Enrille] 4 
Dall. [4 U. S.] 7. The patent laws contain no 
provision investing the circuit courts with 
such authority. The policy of the law is 
against the exercise of this authority. The 
commissioner would be exposed to endless 
trouble and inconvenience. He would be 
compelled to answer at the same time at 
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different points of the Union; and if the 
prayer of the bill were granted, to carry with 
him the models, books, papers, and docu- 
ments that are of record in the oflSce at Wash- 
ington, when thereby the public interests- 
would require them to be in the custody of 
the department at the seat of government 2 
Kent, Comm. 355-372; Phil. Pat 313, 57, 379. 
The law furnishes a remedy for the errors 
of a hasty examination of an application for 
a patent. Act 1*^36, § 7. The complainant 
must strictly conform to the provisions of 
that act before he can apply for the inter- 
vention of a court of equity, even had this 
court jurisdiction; and he must aver in his 
bill that he has conformed to the provisions 
of the law. That he has not done. The bill 
does not state that he has complied with the 
provisions of the act of 1839. Andrews v. 
Solomon [Case No. 378]; [Carroll v. Safford] 
3 How. [44 U. S.] 441. The commissioner of 
patents is the judge created by law to decide 
upon these questions. To him must applica- 
tion be made, and renewed after a certain 
formal method laid down in the act; and 
this court could not now assume to decide 
the question, even had it concurrent juris- 
diction, much less when the exclusive juris- 
diction is vested in the commissioner. 9 
Wheat [22 U. S.] 532; The Robert Fulton 
[Case No. 11,890]. This court has no power to 
enjoin or command an officer of the general 
government residing at Washington to per- 
form any act How then could it enforce its 
decree? 1 Kent, Comm. 322; [U. S. v. Law- 
rence] 3 Dall. [3 U. S.] 42; [Life & Fire 
Ins. Co. V. Adams] 9 Pet [34 U. S.] 574, 602; 
S Pet [33 U. S.] 306; [Kendall v. U. S.] 12 
Pet [37 U. S.] 524; [Ex parte Hoyt] 13 Pet 
[38 U. S.] 279; [Ex parte Bradstreet] 7 Pet 
[32 U. S.] 634; [Livingston v. Dorgenois] 7 
Cranch [11 U. S.] 577. 

Mr. Wain, in reply, said: If the court has 
no jurisdiction, then the party aggrieved is 
without remedy. The argument ab Incon- 
venient! can never be urged to deprive man 
of his rights and all legal protection. The 
jurisdiction is expressly given by the sixteenth 
section of the act of 1836, and tenth section 
of the act of 1839, The law provides that 
expenses shall be paid by complainant in con- 
templation of the inconvenience to which the 
commissioner might be subjected in com- 
plaints like this. If parties are confined to 
the courts of the District of Columbia, then 
they could not have the decrees of the courts 
enforced in any other part of the United 
States, except in their local jurisdiction. It 
is a narrow construction of the law to oust 
the jurisdiction. 

RANDALL, District Judge. The bill in this 
case charges that on or about the 8th day 
of March, 1843, the complainant entered a 
caveat In the patent office of the United 
States, describing certain improvements made 
by him in the art of weaving, and that on or 
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ibout the 8th day of August, 1844, he prefer- 
red his petition to the commissioner of pat- 
ents, wherein he represented that he had in- 
rented certain new and useful improvements 
In the apparatus for weaving goods of va- 
rious kinds, and did therein claim as new ("as 
specified in the bill"). The bill further char- 
ged that the complainant, having in all 
things complied with the terms and con- 
ditions of the act of congress In such cases 
made, having furnished specifications, draw- 
ings and models, and paid into the treasury 
the legal fee, he did pray that letters patent 
of tlie United States might be granted, vest- 
ing in him and his legal representatives the 
exclusive right to the said invention, &c., 
and that the commissioner, intending, &e., ab- 
solutely refuses to comply with the said rea- 
sonable request After stating the formal ex- 
cuses or pretences, and propounding certain 
Interrogatofies, the orator prays that a copy 
of the bill may be served on the commission- 
er of patents, and that he may be required 
to answer, to produce the specification, mod- 
el, drawing and claim, and that the court 
will order and decree, that the letters pat- 
ent be issued as specified in his claim. To 
this bill the defendant has filed a special 
plea, denying the jurisdiction of this court, 
"because he says the supposed causes of com- 
plaint, and each and every one of them, ac- 
crued out of the jurisdiction of this court, 
and that the said defendant, commissioner, 
as aforesaid, was not found within the juris- 
diction of the court at the time of serving 
the writ in this complaint, nor was he an in- 
habitant within the jurisdiction of this court 
at the time of serving the writ of subpoena 
on this defendant, and that he is not liable as 
commissioner as aforesaid, to the jurisdic- 
tion of this court. He has also filed a gen- 
eral demurrer to this bill. It Is admitted that 
xmless the jurisdiction is given by the six- 
teenth section of the act of July 4, 1836,-4 
Story's Laws, p. 2511 [5 Stat 123],— and thft 
tenth section of the act of March 3, 1839,— 
9 Story's Laws, p. 1020 [5 Stat 354],— the 
complainant cannot have the relief prayed for 
in this court 

By the seventh section of the act of 1836 
it is enacted, that on the filing of any such ap- 
plication, description and specification, and 
the payment of the duty hereinafter provided, 
the commissioner shall make, or cause to be 
made, an examination of the alleged new in- 
vention or discovery; and if, on any such ex- 
amination, it shall not appear to the commis- 
sioner that the same had been invented 
or discovered by any other person in this 
countiy, piior to the alleged hivention or dis- 
covery thereof by the applicant, or that it 
had been patented or described in any print- 
ed publication In this or any foreign country, 
or had been in public use or on sale, with the 
applicant's consent or allowance, prior to the 
application, if the commissioner shall deem 
It to be sufficiently useful and important, it 
shall be his duty to issue a patent therefor. 
19FED.OAS — 81 



But whenever, on such examination, it shall 
appear to the commissioner that the applir 
cant was not the original and first inventoi 
or discoverer thereof, or that any part of 
that which is claimed as new had before been 
Invented or discovered, or patented, or de- 
scribed in any printed publication in this or 
any foreign country aforesaid, or that the 
description is defective and insufficient, he 
shall notify the applicant thereof, giving him 
briefly such infonnation and references as 
may be useful In judging of the propriety 
of renewing his application, or of altering 
his specification, to embrace only that part 
of the invention or discovery which is new. 
In every such case. If the applicant shall 
elect to withdraw his application, relinquish 
Ms claim to the model, he shall be entitled 
to receive back twenty dollars, part of the 
duty required by this act, on filing a notice 
in writing of such election in the patent of- 
fice; a copy of which, certified by the com- 
missioner, shall be a sufficient wan-ant to the 
treasurer for paying back to the said appli- 
cant the said sum of twenty dollars. But if 
the applicant, in such case, shall persist in 
his claim for a patent, with or without any 
alteration of his specification, he shall be re- 
quired to make oath or affirmation anew, in 
manner as aforesaid; and if the specification 
and claim shall not have been so modified as, 
in the opinion of the commissioner, shall en- 
title the applicant to a patent, he may, on 
appeal and upon request in writing, have the 
decision of a board of examiners, to be com- 
posed of three disinterested persons, who 
shall be appointed for that purpose by the 
secretary of state, one of whom, at least, to 
be selected, if practicable and convenient, for 
his knowledge and skill in the particular art 
manufacture, or branch of science to which 
the alleged invention appertains, who shall 
be under oath or affii-matlon for the faithful 
and impartial performance of the duty Im- 
posed upon them by said appointment Said 
board shall be furnished with a certificate in 
writing of the opinion and decision of the 
commissioner, stating the partlculai- grounds 
of his objection, and the part or parts of 
the invention which he considers as not en- 
titled to be patented. And the said board 
shall give reasonable notice to the applicant 
as well as to the commissioner, of the time 
and place of their meeting, that they may 
have an opportunity of furnishing them with, 
such facts and evidence as they may deenj, 
necessary to a just decision; and it shall be 
the duty of the commissioner to furnish to 
the board of examiners such information as 
he may possess relative to the matter under 
their consideration. And, on an examina- 
tion and consideration of the matter by such 
' board, It shall be in their power, or of a ma- 
jority of them, to reverse the decision of the 
commissioner, either In whole or in part; and, 
their opinion being certified to the commis- 
sioner, he shall be governed thereby in the 
further proceedings, to be had on such ap- 
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plication; provided, however, that, before a 
board shall be instituted In any such case, 
the applicant shall pay to the credit of the 
treasury, as provided in the ninth section of 
this act, the sum of twenty-five dollars; and 
each of said persons so appointed shall be 
entitled to receive, for his services in each 
case, a sum not exceeding ten dollars, to be 
determined and paid by the commissioner out 
of auy moneys in his hands, which shall be 
in full compensation to the persons who may 
be so appointed, for their examination and 
certificate as aforesaid. 

The eighth section provides that when- 
ever an application shall be made for a 
patent, which in the opinion of the commis- 
sioner would interfere with any other pat- 
ent for which an application may be pending, 
or with an unexpired patent which shall 
have been granted, it shall be the duty of 
the commissioner to give notice thereof to 
such applicant or patentee, as the ease may 
be; and, if either shall be dissatisfied with 
the decision of the commissioner in the ques- 
tion of priority of right or invention, he may 
appeal from such decision on the like terms 
and conditions as are provided in the preced- 
ing section. 

The sixteenth section then enacts that when- 
ever there shall be two interfering patents, or 
whenevei- a patent or application shall have 
been refused by an adverse decision of a 
board of examiners, on the ground that that 
patent applied for would interfere with an 
unexpired patent previously granted, any 
person interested in any such patent, either 
by assignment or otherwise in the one case, 
and any such applicant in the other case, 
may have remedy by bill in equity; and 
the court, having cogaizance thereof, on 
notice to adverse parties, and other due pro- 
ceedings had, may adjudge and declare 
either tlie patents void in the whole or in 
part, or inoperative and invalid, in any 
particular part or portion of the United 
States, according to the interest which the 
parties to such suit may possess in the pat- 
ent or the inventions patented, and may also 
adjudge that such applicant is entitled, ac- 
cording to the principles and provisions of 
this act, to have and receive a patent for his 
invention, as specified in his claim, or for 
any part thereof, as the fact of priority of 
right or invention shall in any such case, 
be made to appear. And such adjudication, 
if it be in favor of the right of such ap- 
plicant, shall authorize the commissioner to 
issue such patent, on his filing a copy of the 
adjudication, and otherwise complying with 
the requisitions of this act: provided, how- 
ever, that no such judgment or adjudication 
shall affect the rights of any person, ex- 
cept the parties to the action, and those de- 
riving title from or under them subject to 
the rendition of such judgment This sec- 
tion gives the remedy, by bill in equity, to 
those eases only provided for by the eighth 
section of this act But by the tenth sec- 



[ tion of the act of 1839, it is declared that 
the provisions of the sixteenth section of the 
before recited act shall extend to all cases 
where patents are refused for any reasons 
whatever, either by the commissioner of pat- 
ents or by the chief justice of the District 
of Columbia, upon appeals from the decision 
of said commissipner, as well as where the 
same shall have been refused on account of, 
or by reason of, interference with a pre- 
viously existing patent; and in all cases 
where there is no opposing party a copy of 
the bill shall be served upon the commis- 
sioner of patents, when the whole of the 
expenses of the proceeding shall be paid by 
the applicant, wliether the final decision 
shall be in his favor or otherwise. The ef- 
fect of this section is to give to all persons 
whose applications are refused under the 
seventh section (and who were concluded by 
the decision of the board of commissioners 
under the act of 1836) the same remedy as 
was provided for those who came within 
the provisions of the eighth section. The 
remedy is by bill in equity, in the coux"t hav- 
ing cognizance thereof. 

On the part of the complainant it is con- 
tended that inasmuch as the seventeenth sec- 
tion of the act of 1S36, declares that all 
actions, suits, controversies and cases aris- 
ing under any law of the United States, 
granting or confirming to inventors the ex- 
clusive right to their inventions or discov- 
eries, shall be originally cognizable, as well 
in equity as at law, by the circuit courts of 
the United States, or any district court hav- 
ing the powers and jurisdiction of a circuit 
court; tliat congress did not intend to give 
jurisdiction to the courts of the District of 
Columbia, where there is no district court 
having the power of a circuit court, but to 
the courts of the United States, established 
by the judiciary act of 1789, and, the com- 
plainant being a resident here, tliis court has 
the jurisdiction. 

In the construction of statutes every part 
of the act and acts in pari materia are to be 
taken together for the purpose of discovering 
the intention of the legislature, which, when 
ascertained, is to prevail. It shall be so con- 
sti'ued if possible that no clause, sentence or 
word shall be rendered superfluous or void. 
And when great inconvenience will result 
from a particular construction, that construc- 
tion shall be avoided, unless the meaning of 
the legislature be plain, in which case it must 
be obeyed. 2 Cranch [6 U. S.] 386. With 
these rules in view let us examine the ques- 
tion presented for consideration. 

By the section of the act of September 24, 
1789, establishing the judicial comts of the 
United States it is enacted that no person 
shall be arrested in one district for ti'lal in 
another in a civil action before a circuit or 
district court, and no civil suit or action 
shall be brought before either of the said 
courts against an inhabitant of the United 
States by any original process in any other 
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district than that whereof he is an Inhabi- 
tant, or in -which he shall be found at the 
time of serving the writ. The third section 
of the act of February 27th, 1801, concerning 
the District of Cfolumbia (3 Story's Laws, p.. 
2089, Append.) declares there shall be a 
<;ourt in the said District, which shall be 
called the circuit court of the District of 
Columbia; and the said court and the judges 
thereof shall have all the power by law 
vested in the circuit courts and the judges 
•of the circuit courts of the United States. 
And by the fifth section the said court shall 
have cognizance of all cases in law and 
equity between parties, both or either of 
whom shall be a resident or found within 
said District The fourth section of the act 
of March 3, 1S15, vesting more effectually 
jm-isdiction in state courts,— 2 Story's Laws, 
p. 1531 [3 Stat. 244],— enacts that the dis- 
trict courts of the Uoited States shall have 
cognizance concurrent with the courts and 
magistrates of the several states, and the 
circuit courts of the United States, of all 
■suits at common law, when the United States 
or any officer thereof, under the authority of 
■an act of congress, shall sue, although the 
<lebt, claim or other matter in dispute shall 
not amount to one hundred dollars. Various 
other statutes have been passed either im- 
posing penalties or providing relief, in which 
it is said the district or circuit courts of the 
United States shall have jurisdiction; but in 
all such cases it is understood the intention 
of congress was to give jurisdiction to those 
■courts according to well-known and settled 
principles. These principles are that process 
for the institution of a suit, either at law or 
equity-, in the district or circuit courts, shall 
not run beyond the limits of the district for 
which the court from which it issues is held, 
and that the circuit court for the District of 
•Columbia has full equity powers where both 
or either of the parties shall be found within 
that jurisdiction. The prohibition of the 
Service of process out of the jurisdiction is, 
however, a personal privilege, which may be 
waived; but in the present case the defend- 
4int has availed himself of the first oppor- 
tunity to make the objections. 

Another objection to the jurisdiction of 
this court is the mode of enforcing obedience 
to its decree. It is to be presumed that a 
-court will not take cognizance of a cause, un- 
less it can execute its judgment. Now, if 
this court should take jurisdiction of the 
■complainant's bill, and decide that he is en- 
titled to a patent^ how can that decision be 
enforced if the commissioner should refuse 
to issue the patent? The proper remedy 
would seem to be by a mandamus, but the 
^supreme court have decided that the circuit 
courts out of the Disti-ict of Columbia have 
no authority to issue a writ of mandamus to 
an officer of the United States, commanding 
him to do a ministerial act, but that the cir- 
cuit court for the District of Columbia has 
■such power* Kendall v. U. S., 12 Pet. [37 



U. S.3 525. In every aspect of the case it 
appears to me that this court has no juris- 
diction of the complaint By this construc- 
tion, full effect may be given to every word 
of the section under consideration. Where 
there "are two interfering patents, the circuit 
court of the district whereof the defendant 
is an inhabitant or where he may be found, 
is the court "having cognizance," when an 
original application for a patent has been re- 
fused, and there is no opposing party, so 
that the process, a copy of which is to be 
served on the commissioner of patents, the 
circuit court of the District of Columbia, of 
which the commissioner is an inhabitant 
and which can enforce its judgment, is the 
proper tribunal. 

This view also avoids the great incon- 
venience which would result from the con- 
struction contended for by the counsel for 
the complainant The bill prays that the 
commissioner be required to produce, on the 
hearing the specifications, models, drawings, 
&c., and these may be necessary to enable 
the court to determine upon the validity of 
the application for a patent If the commis- 
sioner can be required to produce these in 
this court, he may with as much propriety 
be called on to answer similar applications 
in any circuit court of the Union,— an incon- 
venience, to say the least of it which, if it 
had been intended -by congress, they would 
have used plain; precise and clear language, 
such as would not leave the intention open 
to judicial construction, or leave it liable to 
be misunderstood. 

This view renders it unnecessary to con- 
sider the argument urged in support of the 
demijrrer. The plea to the jurisdiction is 
sustained, and the bill dismissed for want of 
jurisdiction. 
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Es parte PRESCOTT. 

[2 Gall. 146.] 1 

Circuit Court, D. New Hampshire. Oct Term, 
1814. 

Clekk op Court— Commissions— Monet Deposit- 
ed IX Uaxk. 
Money deposited in a bank under a decree of 
the court, and subject to its order, is "money de- 
posited in court" within the meaning of the act 

1 [Reported by John Gallison, Esq.] 
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of 1793, c. 20, § 2 [1 Stat 332], And the clerk 
IS entitled to commissions upon such money in 
the same manner, as if it had actually been paid 
into his hands. 
[Cited in Leech v. Kay, 4 Fed. 73; Thomas 

V. Chicago & C. S. Ry. Co., 37 Fed. 549; 

Easton v, Houston & T. C. Ry. Co., 44 Fed. 

720.3 

At this term a petition was filed by G. W. 
Preseott, Esq., the clerk of the district court 
of the district of New Hampshire, in behalf 
of himself and of the late clerk of said court, 
praying that a monition might issue to 
Messrs. Prince and Deland, prize agents of 
the private armed ship America, to bring in- 
to court, out of the prize proceeds of the ship 
St Lawrence and cargo, the amount of the 
commissions, due to said clerk, of one and 
one quarter per cent upon said proceeds, the 
same having been paid over to said agents 
upon a decree of final condemnation exe- 
cuted by this court in pursuance of the man- 
date from the supreme court The agents, 
having appeared to the monition, which is- 
sued on this application, asserted in their de- 
fence, that under all the facts and circum- 
stances of the case, no commissions were 
due, either to the present or former clerk, 
out of said proceeds; and that the sum of 
$2,317.15, and no more, now remained in their 
hands undistributed, which sum had been re- 
served to await the supposed claim in this 
ccse, under a notice that half per cent com- 
missions, and no more, would be insisted on. 
[Case No. 12.333.] 

The facts alluded to are as follows: At 
the October term of this court in 1813, the 
ship St Lawrence and cargo were condemn- 
ed as good prize to the captors,— The St 
Lawrence [Case No. 12,232],— and from the de- 
cree of condemnation the claimants appealed 
to the supreme court- [8 Craneh (12 U. S.) 
434], At the same term, the captors moved, 
the court to order the ship and cargo to be 
sold, and the proceeds to be deposited in the 
registiy of the court, or delivered to the cap- 
tors on bail. Upon this motion, after hear- 
ing the parties, the court by consent passed 
the following order: "Ordered, that the ear- 
go of the ship St Lawrence be unlivered by 
and under the direction of the marshal of 
this distx-iet, and after unlivery be sold by 
the marshal aforesaid at public auction at 
Portsmouth, the sale to be notified in some 
one or more public newspiipcrs printed in 
Portsmouth, in Salem, in Boston, and in New 
York, at least twenty days before the sale, 
and the said cargo to be sold for cash only; 
and that the proceeds of the said cargo, after 
sale, be deposited one half in the New Hamp- 
shire Bank and one half in the New Hamp- 
shire Union Bank, in Portsmouth, subject 
to the order of this court in term, and in' va- 
cation to the order of the associate justice of 
the supreme court of the United States, as- 
signed to the Fii-st circuit; and that a war- 
rant issue to the marshal to execute this or- 
der." A warrant issued to the marshal in 
conformity with this order, and the cargo | 
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and the ship also, by consent of the parties, 
were sold, and the proceeds deposited by 
the marshal, in the name of the court, in the 
banks at Portsmouth, according to the order, 
and so remained "deposited until the last May 
term of this court when the decree of con- 
demnation having been afBrmed as to all the- 
claims, but one, by the supreme court, in 
pursuance of a mandate of the same court 
the proceeds were delivered over to the prize 
agents, and parties entitled thea-eto. It is un- 
necessary to state the facts, as to the rela- 
tive rights of the present and former derk, 
as it was conceded by the parties, that if 
either was entitled, the whole commissions- 
might be paid to the present clerk. 

Mr. Humphreys, Dist Atty., and E. Outts,. 
for the clerk. 

This is to be considered as an abstract 
question, without any regard to the quantum' 
of money paid. The law, which regulates 
the clerk's fees, provides that "on all money 
deposited in court," or which is the same- 
thing, "paid into court," he shall have one 
and a quarter per cent. It is said, that this 
commission is allowed him for his care and 
trouble in receiving, keeping and paying over 
money, whick is actually paid into his hands, 
and therefore ought not to be given in the 
present instance, because he has had no 
trouble respecting it What then is meant, 
by paying money into court? Certainly not 
that it should be told and laid on the table, 
in sight of the court or delivered from their 
servant the marshal to their servant the- 
clerk. It is sufficient if it be placed com- 
pletely in their power and control. If the 
marshal, for greater seem-ity, should pay it 
into a bank, and deliver to the court his 
check, the money would to all intents be 
paid into court, though never seen by them. 
This is confirmed hy a subsequent order of 
the court, which, after directing payment of 
a portion of this money, spealcs in express- 
terms of "the balance of the money remain- 
ing in court" The ordei- in the present case 
diffei's from that usually passed, only in di- 
recting payment into the bank. The' control 
of the court is still the same. Ought the 
owners to misinterpret an unimportant de- 
viation from the common form, as depriving 
an officer of the court of a commission, 
which he had a clear right to claim? The 
law respecting the clerk's emoluments is un- 
ambiguous. Those interested may, some of 
them at least wish to make their great prize 
still greater by a diminution of these emolu- 
ments. They may persuade themselves, that 
though the law does not give them too much, 
when it enriches them by this capture, yet 
it gives the clerk too much. But it is not 
for them or us to Judge of the reasonable- 
ness of the law. We are both confined to~ 
its meaning. 

The duties of a clerk are arduous and re- 
sponsible. In order to support the respecta- 
bility of the office, and to compensate for 
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other low fees, congress added the commis- 
sion as a perquisite, not as a quantum meruit 
for a particular service. Tne court, hy its 
solemn acts and decrees, disposing of and 
distributing this money, has determmed, that 
the money "was deposited in court. And the 
owners and captors have as solemnly agreed 
in this determination. They confirmed it by 
their receipt now in court, by which they ac- 
knowledge, that tliey had received the speci- 
fied sum "from the circuit court" Thus 
there has been no departure from the legal 
course, nor any material departure from the 
usual course. Nor indeed could there have 
been. For what would be the consequence? 
No less than this; if by an order to deposit 
the money in a banlc, the clerk's commission 
was taken away, it would follow that the 
<;ourt could change the law respecting his 
<:ommission, and take it away, by making 
such an order, in every case. But it is im- 
possible to admit a construction, that might 
take away all his commission in every case, 
when both the first and last act give him a 
commission, and it seems admitted, that he 
would be entitled now to his half per cent. 
If the court, as in our case, should order the 
money, hi the first instance, to be paid not 
to the com't itself, but to a bank, subject to 
the court's orda*. It may be added, finally, 
that our construction is confirmed by the 
consideration, that it is the only one con- 
sonant with the distinguishing principle, that 
marks such admhalty or civil law proceed- 
ings, namely, that the court itself is the me- 
dium of transfer or distribution, whenever 
property decreed forfeited is ordered to be 
distributed. 

- Mr. Pitman, for the prize agents, argued to 
the contrary. But, as tbe reporter was not 
present, he is unable to state the argument. 
The opinion of the court was delivered at a 
subsequent day. 

' STORY, Circuit Justice. The act of the 1st 
of March, 1793, e. 20, § 2, revived by the act 
of 28th of February, 1799, c. 125, § 3 [1 Sto- 
ry's Laws, 570; 1 Stat. 625, c. 19], provides 
that in all cases of admiralty jurisdiction, the 
clerk of the district court shall, among other 
fees, be entitled to one and one quarter per 
cent on "all money deposited in court." The 
single question presented for decision is, 
whether the proceeds of the St Lawrence and 
cargo were, within the meaning of this clause, 
"deposited in court" If so, then the clerk is 
entitled to his commission; if otherwise,. then 
his application must be dismissed. 

It is argued by the counsel for the prize 
agents, that the money in this case never was 
deposited in court, because it never was 
brought into court, nor actually or construct- 
ively in the hands or possession of the clei'k; 
that the commissions in the statute were "in- 
tended as a remuneration to the clerk for the 
custody of the money, and for labor and care 
in its xeceipt- and payment; and therefore, 
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that the present case falls neither within the 
letter nor spirit of the provision. It is high- , 
ly probable, when we consider the few banks 
existing at the passage of the statute, that 
the legislatm-e contemplated the case of an ac- 
tual custody by the clerk of money deposited 
in court. But it by no means follows, even 
admitting this argument to he correct, that 
this was the sole or governing motive for the 
fees allowed him. Other important consider- 
ations might well have weighed with a wise 
legislature, not only to provide a sufficient sal- 
ary for its ministerial officers, bat also a rec- 
ompense for collateral services, pro opere et 
labore, in business incident to the disposal of 
the money of the court Independent of the 
custody of moriey, the interlocutory orders, 
touching its receipt, deposit and distribution, 
may, and in -fact do, in admiralty proceed- 
ings, often involve considerable detail and re- 
sponsibility, -^he very case before the court 
is a proof "Of it; and if the captors, instead of 
a payment to the general agents, or to a few 
private agents, had requirect a distribution of 
their individual shares separately and singly 
from the court as they well might, the com- 
pensation now sought would not have been 
so extravagant a reward, as it is now urged 
to be. Be these considerations as they may; it 
is not by conjecture, but upon legislative in- 
tentions apparent in the statute, that the 
words are to be construed. Where the lan- 
guage of an act is plain and clear, cases are 
not to be excepted froni the generality of the 
expressions, unless such exceptions are fairly 
implied, or necessarily drawn from the pur- 
view. The statute does not speak of money 
coming into the hands or possession of the 
; derk, and to engraft such a qualification up- 
on the language would be legislation, and not 
judicial construction. "Money deposited in 
' court" cannot mean money brought in and 
deposited sedente curia, in the actual manual 
' possession of the court. . Such a construction 
\ would be against all practice, as well as all 
, legal reasoning. It must therefore mean mon- 
j ey, which is deposited subject to the order of 
i the court, be it in whose actual possession it 
I may, whether of a bank or of an officer of the 
[ court In such a ease, the bank or officer 
, acts as the. mere fiduciary, or depositary, of 
'. the court, and in legal contemplation the mon- 
' ey is in the custody of the court It would 
, be a contempt of the court for any other per- 
son to intermeddle therewith. It is a mere 
substitute for the original property seized un- 
der the-process of the court and as much un- 
der its sole and exclusive direction, as the 
property itself. It is emphatically (what all 
property seized imder admiralty process is) 
in the custody of the law. In this respect, it 
differs Widely from the case of .property deliv- 
ered regularly and bona fide on bail. The lat- 
ter is no longer subject to the control or cus- 
tody of the court; and the parties to the stip- 
ulation are not the depositaries, but the debt- 
ors jof , the court. ' " ' 
On the whole, I am of opinion, that 'the* 
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money in the present ease was, in legal in- 
tendment, deposited in court; and, consequent- 
ly, the clerk was and is entitled to the fees 
prescribed by law. This construction is, in 
my judgment, fully supported by the more re- 
cent acts applicable to this subject I mean 
the Acts of 18th of April, 1814, c. 121 [2 Sto- 
ly's Laws, 1417; 3 Stat. 133, c. 79], and 
chapter 138 [2 Story's Laws, 1423; 3 Stat. 
127, e. 62]. It is conceded, however, by the 
parties, that no more than one half per cent, 
can now be claimed from the prize agents, 
and with that the clerk is content. I shall 
therefore decree the money admitted to be in 
the hands of the prize agents to be brought 
into court, and paid over to the clerk. 



Case T3"o. 11,389. 

In re PRESCOTT. 

[5 Biss. 523; 1 9 N. B. R. 385; 6 Chi. Leg. News, 
151.] 

District Court, N. D. Illinois. Jan., 1874. 

Bankkcptcy — Pkoof op Clai:*i— "Dsukt — Foii- 
FEiTURE OP Interest. 

1. A creditor offering to prove a debt against 
a bankrupt estate stands in the position of a 
plaintiff at law, and in Illinois if his debt is 
usurious, forfeits the whole interest. 

2. The assignee can take advantage of usury, 
and the defense is good so long as any part of 
the principal debt remains unpaid. 

[Cited in Beals v. Lewis, 43 Ohio St. 223, 1 N. 

In bankruptcy. This was an exception by 
the assignee in bankruptcy of Martin Pres- 
cott to the decision of the register allowing 
the claim of J, W. Lawrence for $3,300. 
This claim was made up of two items. 1. 
A note for .?300, which Lawrence had signed 
as surety with the banknipt, and afterwards 
paid. 2, A claim of $3,000 for money loan- 
ed by Lawrence to the bankrupt at different 
times, on which he had received interest at 
the rate of two per cent, per month. The 
total amount of interest paid was $1,500, 
The statute of Illinois regulating the rate of 
interest is as follows: "If any person or 
cox'poration in this state shall contract to 
receive a greater rate of interest than 10 
per cent, upon any contract, verbal or writ- 
ten, such person or corpoi-ation shall forfeit 
the whole of said interest so contracted to 
be received, and shall be entitled only to 
recover the principal sum due to such per- 
son or coi-pomtion." 1 Gross' St. p. 371, 
§ 11. 

E. Stanford, for assignee. 
Hutchinson &. LufE, for creditor. 

BLODGBTT, District Judge. When a 
creditor seeks to prove a debt against the 
estate of a bankrupt, he stands in the posi- 
tion of a plaintiff in a suit at law seeking to 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



enforce such claim. In re Pittock [Case No, 
11,189]. 

By the 3d section of the act of the legisla- 
ture of this state, approved January 31, 
1857, regulating rates of interest to be paid, 
which act was in force at the time of the 
transaction in question, any agreement to 
pay a greater rate of intei-est than ten per 
cent, works a forfeiture of all interest. 
Sess. Laws 1857, p. 46. 

The supreme court of this state has con- 
strued this statute, holding that if the party 
who took usury is seeking to enforce his 
claim by suit he forfeits all interest Sny- 
der V. Griswold. 37 111. 216; Cushman v- 
Sutphen, 42 111. 256. 

It is very clear to me that Mr. Lawrence 
must be held by this court to be in the same 
position as if he had brought suit to re- 
cover this demand for $3,000 money loaned, 
to which the assignee may set up any de- 
fense that Prescott could have set up if 
bankruptcy had not intervened. 

The defense of usury can be pleaded so 
long as any part of the debt for which the 
usury was paid, or agreed to be paid, remains 
unpaid. Fai-well v. Meyer, 35 III. 40; Book- 
er V. Anderson, Id. 66; Saylor v. Daniels, 37 
111. 331; Parmelee v. I^wrence, 44 111. 405, 

In the light of the rules laid down in these 
eases, thei-e can be no doubt that the facts 
in this case show that Lawrence has given 
$1,500 for usurious interest on this $3,000 
loan, and that the same should be applied to 
the extinguishment of the principal debt. 
This case is widely different from those 
cases where a debtor has sought relief in a 
court. of equity from a usurious conti-aet 
In such cases, the coui-ts, acting upon the 
principle that he who seeks equity must do 
equity, have generally required the payment 
of interest at the rate fixed by law where 
there was no special contract Here the 
party seeks to enforce a contract on which 
he has received a large amount of usurious 
interest, which the debtor or his assignee 
may- set off against the debt 

The exceptions to the filing of the register, 
so far as this §3,000 demand is concerned, 
will be sustained, and an order entered that 
the sum of $1,500 be deducted therefrom, 
leaving the claim fixed by the finding of this 
court on the facts at $1,800 instead of $3,- 
300. 



Case ISTo. 11,390. 

PRESCOTT et al. v. NBVERS et al. 

[4 Mason, 326.] i 

Circuit Court D. Maine. May Term, 1827. 

Real Property — Claim under Deex>~ Disseisin 
— ^Texakt in Common— Waste. 

1. Where a person enters into possession un- 
der a recorded deed claiming title to the entierty, 
and exercises acts of ownership, it is a disseisin 



1 [Reported by William P. Mason, Esq.] 
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of all persons who claim title to the same land 
to the extent of the boundaries in the deed. 
[Cited in Dexter v. Arnold, Case No. 3 859; 

Ex parte McNiel, 13 Wall. (80 U. S.) 243.] 
[Cited in Alexander v. Kennedy, 19 Tex. 488; 
Hicks v. Coleman, 25 Cal. 136; McGourt v. 
Eckstein, 22 Wis. 156; Martin y. Maine 
Cent. R. Co.. 83 Me. 102, 21 Atl. 741; Minot 
V. Brooks. 16 N. H. 378; Rehoboth v. Car- 
penter, 23 Pick. 187; Rutter v. Small, 68 
. Md. ihS, 11 Atl. 698; Smith v. McKay, 30 
Ohio St. 417; Stevens v. Brooks, 24 Wis. 
329; Tappan v. Tappan, 36 N. H. 112.] 

2. One tenant in common may disseise anoth- 
er; and if a person enter into possession, claim- 
ins title to the entierty under a deed, and the 
title turns out to be defective as to a moiety, it 
is a disseisin of the parties entitled to that moie- 
ty. 

[Cited in Dexter v. Arnold, Case No. 3,8o9; 
The Vidal Sala, 12 Fed. 208.] 

[Cited in Bellis v. Bellis, 122 Mass. 415; Cul- 
ver T. Rhodes, 87 N. Y. 334; Carpentier v. 
Mendenhall. 28 Cal. 487; Fonlke v. Bond. 41 
N. J. Law, 538; Oglesby v. Hollister,76 Cal, 
141, 18 Pac. 146; Parker v. Locks and Ca- 
nals, 3 aietc. (aiass.) 101. 102; Richardson 
T. Richardson, 72 Me. 409; Warfield v. Lin- 
dell, 30 Mo. 286. Cited in brief in Wass v- 
Bucknam, 38 Me. 358.] 

3. The act of March 15th, 1821, e. 35, § 2 [1 
Smith's Laws Me. p. 137], which punishes waste 
and cutting down trees &c. by one tenant m 
common, without notice to the others, by treble 
damages, applies only to cases, where the ten- 
ancy in common is admitted, and not to cases, 
where the entiertv is claimed by title, or dis- 
seisin, although it turns out defective as to a 
moiety. 

Trespass for cutting down 4000 timber 
trees en lot No. 1. in the fifth division of 
lands drawn to the right of David Chandler, 
in the township formerly called New Sun- 
cook, now composing the towns of Lovell and 
Sweden, whereof the plaintiffs [James Pres- 
cott and another] and defendants are ten- 
ants in common, against the statute of the 
15th of Mai-ch, 1821 -(chapter 35). Plea, the 
general issue of not guilty. 

At the trial it appeared in evidence, that 
the township was granted to cei-tain pro- 
prietors by resolves of the legislature of Mas- 
sachusetts, passed on the 5th of February, 
1774, and 1.3th of April, 1779, of which Da- 
vid Chandler was one, and in the first divi- 
sion of the lots, drawn by the proprietors on 
the 23d of Mai-ch, 1780, he drew No. 14. The 
fifth division was not drawn nntil the 23d of 
September, 1817, when the lot now in con- 
troversy was di-awn to the right of No. 14. 
David Chandler died about fifty years ago, 
leaving several children his heirs, whose title 
In the premises, excepting that of David Chan- 
dler, the eldest son (who took a double share 
or quarter part of the premises),, was, in De- 
cember, 1820, and January, 1821, conveyed to 
Samuel Farrar, one of the plaintiffs, and by 
him a moiety was conveyed to the co-plain- 
tiff, Prevosi^ in March, 1822, This consti- 
tuted the plaintiffs' title. 

The defendant, Samuel Nevers (the other 
defendants being mei'ely his servants) claim- 
ed title to the premises, as well as to all the 
other lands drawn to the proprietary right 
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of Daniel Chandler, the father, under a sale 
for non-payment of taxes assessed by the 
proprietors in January, 1782, and conveyance 
to David Chandler, the son. The latter con- 
veyed the same, in August, 1782, to Aaron 
Whittemore, through whom, by intermediate 
conveyances, the same came to Samuel Nev- 
ers, in October, 1817. None of the deeds were 
recorded befoi-e June, 1798. It was admitted, 
that the tax sale was not legal. In 1816, and 
again in 1818, Nevers authorized the hay to 
be cut, on a natm-al meadow on the premises, 
and in 1821, 1822, and 1823, he cut off the tim- 
ber, claiming to be owner. Nevers, and those 
under whom he claimed, had paid taxes as- 
sessed on the proprieltuy right; but it did not 
appear that any taxes had ever been paid, or 
other acts done by the heirs of David Chan- 
dler, under whom the plaintiffs claimed their 
title, since the tax sale in 1782. An enti-y in- 
to the land in controversy was made in be- 
half of Farrar in the autumn of 1821. 

Under tiiese circumstances, Shepley & 
Longfellow, for defendants, made two points: 

1. That there was an actual disseisin, by Nev- 
ers, of the heirs, under whom the plaintiffs 
claimed titie, at the time of their convey- 
ance to Farrar, in 1820 and 1821, and conse- 
quently their deeds were inoperative. As- 
suming the defendant, Nevei-s, to be a ten- 
ant in common only, and not entitled to the 
entierty, stiU he might disseise, and, as the 
facts proved, he had disseised the co-tenants. 

2. That the statute action could not be main- 
tained in a case like the pr^ent, where the 
defendant claimed to be sole owner of the 
premises by disseisin or by right, but it ap- 
plied exclusively to cases where there was, 
at the time of the trespass, a recognised ten- 
ancy in common between the parties. On the 
first point, they cited Bracket v. Norcross, 1 
Greenl. 89; Proprietors of Kennebec Pur- 
chase V. Laboree, 2 Greenl. 275; Farrar v. 
MeiulU, 1 Greenl. 17. 

Mr. Fessendeu, for plaintiffs, argued e con- 
ti'a on both points. As to what constitutes 
seisin, he cited Co. Litt. 153a; Litt. § 681; Com. 
Dig. 15; Taylor v. Horde, 1 Burrows, 60; 1 
Taunt 569, in ai-gument; Id. 589; 3 Bl. 
Oomm. 176; Hargi-ave and Butler's notes to 
Co. Litt 330b, note 285; 6 Johns. 197; Com. 
Dig. "Seisin," A, 2; 1 Mass. 483; 3 Mass. 
219; 4 Mass. 416; 10 Mass. 146, 403. As to 
what constitutes disseisin, he cited Litt § 
279; Co. Litt 181a; 3 Bl. Comm. 171; 12 
East, 141; Com. Dig. "Seisin," F; Cro. Car. 
303; 6 Mass. 229; 9 Mass. 96; 10 Mass. 93; 
11 aiass. 163, 222; Little v. Megquiei*, 2 
Greenl. 176; Little v. Libby, Id. 242. He far- 
ther contended, that an entry by the heirs 
might be presumed, if necessary to give ef- 
fect to the deed to Fan-ar; and for this he 
cited Knox v, Jenks, 7 Mass. 488. Concur- 
rent possession is no ouster. 2 Mass. 506; 
10 Mass. 464. A deed by one tenant in com- 
mon of the whole, is not an ouster of the 
.otiiers. 12 Mass. 348; 14 Mass. 434; 17 Mass. 
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7-1. As to the second point, he contended tliat 
the statute applied to all cases where the par- 
ties were really, in law, tenants in common, 
although one might claim the entierty. The 
mischief was the same, and the remedy 
ought to be the same. 
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In reply, the points made hy the defend- 
ants' counsel were enforced at larg'e. 

STORY, Circuit Justice. Upon the first 
question, there does not seem to be any real 
ground for doubt. Notwithstanding the lan- 
guage of Lord Mansfield, in Taylor r. Horde, 
1 Burrows, 60, what constitutes a disseisin is, 
at least in this country, well settled. I re- 
member to have heard a learned judge (the 
late Chief Justice Parsons), say, that Lord 
Mansfield had not gone to the bottom of this 
matter, and had puzzled himself uimecessari- 
ly. This observation attracted my attention 
at an eai-ly period of my professional life, and 
I have made some researches to ascertain its 
accuracy. This is not, however, the propel 
occasion to investigate the subject at large. 
There is a distinction between disseisins, 
which are in spite of the owner, and dissei- 
sins at his election. But the distinction often 
turns upon other principles than those which 
have been stated. The owner cannot elect to 
consider himself disseised, where the act is 
not of such a nature as, in law, affords a 
presumption of a disseisin. But where an act 
is done, which is equivocal, and may be ei- 
ther a trespass or disseisin, according to the 
intent, there the law will not permit the 
wrongdoer to qualify his own wrong, and ex- 
plain it to be a mere trespa^, unless the own- 
er elects so to consider it See the cases of 
Jerritt v. Weave, 3 Price, 575; Proprietors of 
Number Six v. M'Farland, 12 Mass. 325. 

In the present case the defendant, Nevers 
(for the other defendants are in no sense ten- 
ants in common, but mere servants), entered 
into the land, after it was divided in 1817, 
under title, and exei-eised aU the acts of own- 
ership of which it was capable, in its then 
state. He cut down the grass, and, subse- 
quently, the trees, under a notorious and open 
claim of right to the entierty, under a convey- 
ance then on record. He did not enter as a 
tenant in common, though, possessing the ti- 
tle of the eldest son as heir, he was certainly 
the true and legal owner of one quarter part. 
The possession, then, being, in the most fa- 
vourable view to the plaintiffs, vacant, and 
the land wild, his title, under such circum- 
stances, would without an entry have drawn 
to him the legal seisin of that part But he 
made an actual entry into the w hole, claiming 
the entieity, in fee and of right His acts of 
ownership were such, as amounted to a dis- 
seisin of the co-tenants; for he entered as 
sole owner; his possession was open and no- 
toriously advei-se to them; and his acts went 
to a waste of the estate, and their utter dis- 
seisin. I take the principle of law to be clear, 
that where a person entei-s intx) land under a 



claim of title thereto By a recorded deed, his 
entry and possession are referred to such title; 
and that he is deemed to have a seisin of the 
land co-extensive with the boundaries stated 
in his deed, where there is no open adverse 
possession of any part of the land, so dfr- 
scribed, in any other person. The seisin of 
Nevers, so acquired and continued, must be 
considered as subsisting, until an entry of 
the other persons, claiming title, interrupted 
It No such entry is proved to have been 
made by the heirs, who conveyed to Farrar 
before their conveyance to him. Then: deeds 
are thei-efore inoperative to convey the title, 
for they were at that time disseised. There 
can be no legal doubt that one tenant in com- 
mon may disseise another. The only differ- 
ence between that and other cases is, that 
acts, which, if done by a stranger, would per 
se be a disseisin, are, in the case of tenancies 
in common, perceptible of explanation, con- 
sistently with the real title. Acts of owner- 
ship are not, in tenancies in common, neces- 
sarily acts of disseisin. It depends upon the 
intent with which they are done, and their 
notoriety. The law will not presume that one 
tenant in common intends to oust another. 
The fact must be notorious, and the intent 
must be established in proof. In the case at 
the bar, there can be no question of the in- 
tent The title under which Nevei-s claims, 
originated under a tax sale in 1782. It em- 
braced the whole lands belonging to the pro- 
prietary right of David Chandler, the father. 
Although it could not operate as a disseisin of 
any of the undivided lands, because the seisin 
of the co-proprietors of those lands was a 
seisin for all the proprietors; yet it establish- 
es the fact, that Nevei-s, and those under 
whom he claims, have always since that pe- 
riod made an assertion of right to the en- 
tierty. His entry and "possession must then 
be referred to that title. The heu:s have nev- 
er assei-ted any claim to the lands for fifty 
years by paying taxes or otherwise; and there 
is nothing in the case from which the court 
can presume an entry or seisin by them. 

As to the second point, it appears to me 
plain that the statute meant to give the rem- 
edy, which it prescribes, only in cases of ac- 
knowledged tenancies in common. It de- 
clares, "that if any person, holding any lands 
in common and undivided, shall cut down &c. 
any trees &e. on such lands &c. or make any 
other strip or waste thereon, without first giv- 
ing notice in writing under his or their hands 
unto all the persons interested therein, or to 
their agents &c., forty days beforehand, set- 
ting forth that he or they have occasion for,' 
or shall enter upon and improve such lot or 
lots of land lying in common as aforesaid, he 
shall forfeit and pay treble damages, to be re- 
covered &c. &c." The statute is highly penal, 
and ought not to be construed to embrace 
cases, which are not fairly within its terms. 
If it is susceptible of two interpretations, on^ 
of which satisfies the terms, and stops at the" 
obvious mischief provided against and the 
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K)tlier goes to an extent, which may involve 
innocent parties in its penalties, it is the duty 
of the court to adopt the former. What will 
be the result of the interpretation, for which 
the plaintiffs' counsel contends? It goes the 
length of maintaining, that an innocent per- 
son purchasing the entierty of an estate for 
«, valuable consideration, and cutting down 
ti-ees &c. in the perfect confidence of his title's 
being unimpeachable, might, if it should turn 
out defective to any, however minute an un- 
ilivided portion, be subjected to the statute- 
4ible penalty. Such a result could certainly 
not be within the contemplation of the legis- 
lature, and would work mischiefs of a far 
more extensive nature, than the statute itself 
was designed to cure. The words of the stat- 
ute are, "any person holding (that is, ownhig 
or possessing) any lands in common and un- 
divided," which plainly suppose, that the par- 
ty does not claim to hold or posses in sever- 
alty. It goes on to provide, that the notice 
«hall be given in writing "unto all the persons 
interested therein." How can this be done, 
unless the party has knowledge that other 
persons have an interest in the land, and rec- 
■ognises their title? If the party holds, in 
fact, in severalty, and claims title to the en- 
tierty, it cannot be that the law compels him, 
at his peril, to take notice of titles of which 
he is ignorant, or which he utterly denies. It 
jippears to me, that the statute remedy was 
meant to afford redress only in cases where 
the land is, in fact, held in common, and to 
punish any waste done by a co-tenant, who 
recognises the title, but wilfully does an in- 
jury to the common inheritance. Limited in 
this way, the language of the statute is sat- 
isfied; and construing this, as all other penal 
•enactments are construed, I cannot perceive 
any ground for applying it to cases like the 
present In no just sense can a disseisor, or 
other person holding the entierty imder an ad- 
verse title, be deemed to be in privity with 
the other tenants in common. On both 
grounds, therefore, I am of opinion, that the 
plaintiffs are not entitled to recover; and I 
am authorized to say, that the district judge 
Concurs in this opinion. 

The plaintiffs, on this opinion, being deliv- 
ered, asked leave to discontinue, which was 
accordingly granted. 



PBESCOTT (UNITED STATES v.). See 
Cases Nos. 16,084 and 16,085. 

PRESCOTT, The GEORGE. See Case No. 
5,339. 

PRESIDENT, ETC 

, [Note. Cases cited under this title will be 
found arranged in alphabetical order under the 
names of the banks, etc.; e. g. "President, etc., 
of the Bank of Columbia v. Jones. See Bank 
of Columbia v. Jones."] 



(Case No. 11,393) PRESTON 
Case l9"o. 11,391. 

PRESIDENT'S PROCLAMATION DE- 
GLARED ILLEGAL. 
[2 Niles' Reg. 210.] 

Curcuit Court, D. North Carolina, May 30, 
1812. 

NOX-lNTEKCOUKSE— PltOCLAMATION BY PKESIDUNT. 

MARSHALL, Circuit Justice, decided, in 
the circuit court of North Carolina, that the 
proclamation of the president of the United 
States of the 9th August, 1809 (after the dis- 
avowal of Erskine's arrangement), interdict- 
ing commerce with Great Britain, was not 
legal. 



PRESIDENT, The (ZANE v.). See Case No. 
18.201. : . - 



PRESSY (UNITED STATES v.). See Case 
No. 16,086. 



Case No. 11,S9S. 

In re PRESTON. 

[3 N. B. R. 103 (Quarto, 27).] i 

District Court, S. D. New York. July 14, 1869. 

Baxkkuptcy— Schedules— AMENDMENT. 

Bankrupt may, by order of court, amend his 
schedules, even after the consideration of speci- 
fication in opposition to his discharge. 

[Cited in Re Heller, Case No. 6,339.] 

[In the matter of Alvan B. Preston, a bank- 
rupt] 

John Lyon, for bankrupt. 
Charles A. Fowler, for creditors. 

BLATCHFORD, District Judge. The spec- 
ifications are none of them supported by the 
evidence, but the bankrupt must amend his 
schedule of assets by inserting his claim 
against the estate of John Turner. When that 
shall have been done a discharge will be grant- 
ed. 

Case No. 11,393. 

In re PRESTON. 

[5 N. B. R. (1871) 293.] i 

District Court, Washington Territory. 

Baskudptot— Claim for Costs— Proof op Debt 
—"What Costs Allowed. 

A debt or principal must be proven or allowed 
before the costs made prior to the commence- 
ment of proceedings in bankruptcy can be prov- 
en and alloweci. Costs are but incident, if there 
is no principal or debt there can be no incident. 
Where the original debt has been proved and al- 
lowed, attachmeat costs can be proved as a gen- 
eral debt against the estate of the bankrupt 
if made in good faith before the commencement 
of proceedings in bankruptcy without a. knowl- 
edge of the insolvency of the party, and with no 
intention to defeat the operations of the bank- 
rupt act [of 1867 (14 Stat. 517)]. Costs incurred 
after the commencement of bankruptcy proceed- 
ings, also costs for attaching and keeping the 
exempt property, disallowed. 

1 [Reprinted by permission.] 



PEESTON (Case No. 11,893) 

"On tMs twentieth day of July, eighteen 
hundred and seventy-one, before W. ^V. Theo- 
balds, register in banlcruptcy of said district, 
pei-sonally appeared John J. McGilrra, of 
Seattle, in the county of King and territory 
of "Washington, attorney and agent of Benja- 
min Stretch, sheriff of Snohomish county, in 
said territory, and after by me being duly 
sworn, says that the said Charles H. Preston, 
the person by whom a petition for adjudica- 
tion of bankruptcy has been filed, was, at and 
before the filing of the said petition, and still 
is, justly and truly indebted to the said Ben- 
jamin Stretch, in the sum of one hundred and 
ninety-eight dollars, for costs in two certain 
attachment cases as follows: One hundred 
and thirty-seven dollars and seventy-five 
cents, in the case of White v. Preston, and 
sixty dollars and twenty-five cents in the 
case of Waterman & Katz v. Preston, ana 
both commenced in the said district court, 
and returnable at the August term, eighteen 
hundred and seventy-one, a copy of which 
said fee bills are hereunto attached and 
marked Ex. 'A and B,' and made a part 
hereof, for which sum of one hundred and 
ninety-eight dollars or any part thereof, this 
deponent says that the said Stretch, as af- 
fiant, is infonned and believes, has not, nor 
has any person by his order had or received 
any manner of satisfaction or security what- 
ever. And deponent further says that no is 
duly authorized by his principal to make this 
affidavit, and that it is within his knowledge 
that the ^foresaid debt or demand was in- 
curred as above stated, and that the same, to 
the best of his knowledge and belief, still re- 
mains unpaid and unsatisfied. Subscribed 
and sworn to, this twentieth day of July, 
eighteen hundred and seventy-one. John J. 
McGilvra. 

"Before me, Wm. W. Theobalds, Register in 
Bankruptcy." 

"Third Judicial District of Washington Ter- 
ritory — ss. 

"[By WILLIAM W. THEOBALDS, Regis- 
ter:] 

"I, William W. Theobalds, one of the regis- 
ters of said court in bankruptcy, do hereby 
certify that in the course of the proceedings 
in said cause before me, the following ques- 
tions arose pertinent to the said proceedings, 
and was stated and agreed to by the coun- 
sel for the opposing parties, to wit: John J. 
McGilvra, who appeared for claimant, Ben- 
jamin Stretch, and George N. McCaraber, 
who appeared as assignee and for the credit- 
or, and by A. N. Merrick, who represented 
the bankrupt and certain creditors. The ques- 
tion at issue was whether the claim of Benja- 
min Stretch be allowed, of one hundred and 
ninety-eight dollars, for costs as sheriff, in an 
attachment or attachments against certain 
property of said bankrupt, by him claimed as 
exempt, should be filed and allowed and paid 
to him as one of the creditors of the bank- 
rupt's estate. Said claim of Benjamin 
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Stretch appears more fully in paper marked. 
'A,' filed with me, and made a part of this 
statement, and was objected to, and th& 
grounds of objection stated in paper marked 
'B; also filed with me by G. N. McCaraber, 
assignee, and by Charles H. Preston, through 
his attorney, A, N. Merrick, and made a f m-- 
ther part of this statement. And the said 
parties did agree, on July twentieth, eighteen 
hundred and seventy-one, before me, and be- 
fore Judge JACOBS, that the above question 
should be certified to said judge for his opin- 
ion thereon. Dated at Seattle, this July 
twenty-first, eighteen hundred and seventy- 
one." 

"Comes now the assignee of the above- 
named bankrupt, George N. McCaraber, and 
objects to the proving and allowing of th3 
claim of Benjamin Stretch, as a preferred or 
other claim against the estate of said bank- 
rupt, on the following grounds: First. For 
the reason that the claims of the said Stretch, 
constituted no part of the indebtedness of the 
said Preston at the time of filing said bank- 
rupt's petition, March eighteen, eighteen hun- 
dred and seventy-one; and that being for 
costs incurred in attaching and holding prop- 
erty claimed as belonging to the said Pres- 
ton, he has no lien under the provisions of 
the bankrupt act. Second. That if Stretch 
had a lien for his costs up to the time of filing 
of the petition in bankruptcy, March eighteen,, 
eighteen hundred and seventy-one, he lost 
and parted with the same when he sued, and 
lost possession of the property, March twen- 
tieth, eighteen hundred and seventy-one. 
Third. That the claim of the said Stretch is 
not among those made provable under section 
nineteen of the banki-upt act, which section 
expressly excludes all others not mentioned 
in said section. Fourth. That the claim of 
the said Stretch cannot be admitted for this 
reason, that a greater part of the costs were 
created by attaching and holding property 
which was exempt under the laws of Wash- 
ington Territoix and which has been set 
apart as exempt by the assignees for the bene- 
fit of said bankrupt. Fifth. That a part of 
said costs were incurred in an attachment 
suit of Waterman and Katz, which claim 
never was filed in the bankrupt court for 
proof. Sixth. That the bill of costs is so ren- 
dered that it is impossible to decide now 
much costs were incurred upon the raft of 
logs, (even if he had a lien,) separate and. 
apart from the exempted property. Seventh, 
That a portion of said bill of costs was in- 
curred after the filing of the petition of said- 
bankrupt. G. N. McCai-aber, Assignee." 

"C. H. Preston, by his attorney, A. N. Mer- 
rick, objects to the proving and allowing or 
the claim of the said Stretch, on the grounds 
above stated; and the said A. is. Merrick 
also appears to raise the same objection, as 
the attorney in fact of the following named 
creditors of the said Preston, viz:— G. W. 
Preston, Rothschild & Co., J, F. Sheehan, C 
Eisenheis, and D. N. Hyde. A. N. Merrick,. 
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Attorney for Bankrupt and Above-Named 
Creditors." 

George N. MeCaraber and A. N, Merrick, 
for creditors and bankrupt. 

John McGilvra, for Streteb. 

JACOBS, J. Two bills of cost bave been 
filed against the estate of said bankrupt by 
attaching creditors, and their allowance ask- 
ed for; or rather, the claim is preferred by 
the sheriff -who serves the attachments, and 
for a while kept the property in exoneration 
of the attaching creditors. The proof and al- 
lowance of these claims are objected to by 
the assignee, by the creditors who have prov- 
ed then: claims and by the bankrupt. The 
questions arising thereupon have been duly 
certified up by the register for decision. 

1st Then, as to the cost bill prefen-ed by 
the sheriff, in the case of "Waterman and 
Katz," it is objected by the assignee, because 
the claim of "Waterman and Katz" has never 
been proven. In other words "Waterman and 
Katz," have neither presented nor proven any 
claim against the estate of the bankrupt. 
This objection is well taken, and conclusive- 
ly disposes of the sixty dollars and twenty- 
five cents claim against the estate in that 
case. The debt or principal must be proven 
and allowed before the costs made before the 
commencement of proceedings in bankruptcy 
can be proven and allowed. The costs are 
but incident If there is no principal or 
debt, there can be no incident 

2d. In the case of J. P. White's attachment 
costs, several objections are made by the as- 
signee, and certified up by the register. 

First It has already been decided by Judge 
Grier, that the sheriff has no lien or prefer- 
ence in this cost bill. 

Second. The question now is. White's debt 
having been duly proven and allowed, wheth- 
er the attachment costs can be proven as a 
general debt against the estate of the bank- 
rupt I am of the opinion that they can be, if 
made in good faith before the commencement 
of proceedings in bankruptcy, and were made 
without a knowledge of the insolvency of '.he 
party and with no intention to defeat the 
operations of the bankrupt act It is not ob- 
jected in this case that the attaching creditor 
knew of the insolvency of the bankrupt or 
that the attachment was made to defeat the 
operation of the bankrupt law. But it Is ob- 
jected that a part of these costs were made 
after the commencement of proceedings in 
bankmptcy. 

I find in reference to the cost bill on file, 
that fifty-six dollars have been charged for 
service and return of attachment on a boom 
of logs, and for keeping the same to March 
twentieth, eighteen hundred and seventy-one. 
Proceedings in bankruptcy were commenced 
on the eighteenth, hence all attachments were 
dissolved at that date. Hence, I disallow 
two days keeping at the rate charged, (two 
dollars per day) and allow the rest fifty-two 
dollars. 
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Third. The charge for attaching and keep- 
ing the oxen and camp gear turned, over to 
the bankrupt as exempted property is alt 
disallowed. The sale of said property was 
null and- void. 1st because it was made- 
after the commencement of proceedings in. 
bankruptcy, and 2d, because the property 
was not subject to attachment and sale un- 
der the laws of this territory or the bank- 
rupt law. 

The register is directed to allow, upon due 
proof, the fifty-two dollars specified herein, 
to be paid in the regular order of distribution. 

[For subsequent proceedings in this litigation, 
see Case No. 11,394.] 



Case Ho. 11,394. 

In re PRESTON. 

[6 N. B. K. (1873) 545.] i 

District Court Washington Territory. 

Bankbuptct — Costs in Attachment— Bxemp- 
TioMs— Setting Apakt by Assigned. 

1. An attachment issued out of the state court 
is dissolved from the date of the fihng of the pe- 
tition where an order of adjudication is subse- 
quently granted. 

[Cited in brief in Goss v. Cardell, 53 Yt. 449.T 

2. Costs that accrued under such attachment, 
prior to the filing of the petition in bankruptcy^ 
are not a valid lien on the property unless in- 
curred at defendant's request 

[Cited in Gardner v. Cook, Case No. 5,226; Re- 
Hatje, Id. 6,215; Hatfield v. MoUer, 4 Fed. 
719.] 

[Cited in Miller v. Mackenzie, 43 Md. 411.] 

3. In setting apart for the use of the bankrupt 
exempt property, the assisnee is not obliged to- 
designate articles on which there is no lien. 

[Cited in brief in Wooster v. Bullock, 52 Vt. 
50.] 

4. An assignee is chargeable personally with 
costs of the proceedings where he files a peti- 
tion to have an attachment dissolved which cov- 
ers property that has already been set apart by 
him as exempt 

In the matter of the petition of Geo. N, 
McConaha, assignee of the estate of C. H. 
Preston, bankrupt praying that a sale made 
by Stretch, sherife of Snohomish county, be- 
set a^ide. 

On a hearing before his honor. Judge 
Green, it was agreed by counsel that a state- 
ment of facts be prepared and submitted 
for his honor's decision, as a special case 
under the statute. The following statement 
of facts is herewith submitted and agreed 
to by the assignee and defendant's counsel: 

First That on the twentieth day of Febru- 
ary, eighteen hundred and seventy-one, one- 
half interest in six work oxen was attached 
by Benjamin Stretch, sheriff of Snohomish 
county, in a suit brought by J. P. White, 
plaintiff, v. 0. H. Preston, defendant The 
one-half interest in said cattle was the prop- 
erty of the defendant in the suit Preston 
and the defendant Henry Mills, owned the- 
other half interest. Second. That, on the 
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fourtli day of March, eighteen hundred and 
•seventy-one, an order was made by the Hon. 
O. Jacobs, commanding the sale of said prop- 
■erty by said sheriff (for the reason that the 
same was expensive to keep), and further 
•ordered that the amount arising from said 
sale he deposited in the office of the clerk 
■of the United States district court for the 
Third judicial district, viz., L. B. Andrews. 
Third. That said Sti-eteh, in accordance with 
the provisions of said order, sold said prop- 
erty on the twentieth day of March, eighteen 
hundred and seventy-one, to Henry Mills, 
and deposited the money in the clerk's hands 
as directed. Fourth. That on the eighteenth 
day of March, eighteen hundred and seventy- 
one, said C. H. Preston filed his petition in 
bankruptcy against himself with the clerk 
of the supreme court, at Olympia, and on 
the twenty-fourth day of March, eighteen 
hundred and seventy-one, was adjudged as 
bankrupt Fifth. That the transcript of the 
said petition of C. H. Preston was filed with 
the clerk of the Third judicial district, 
twentj--fourth day of March, eighteen- hun- 
•dred and seventy-one. Sixth. That, on the 
twentieth day of Mai-eh, when said property 
was sold by said sheriff. Stretch, he had not 
had notice that said Preston had filed his 
petition in bankruptcy. Two hundred dollars 
was the amount realized from such sale, and 
was a fair price for the propeiiy sold. 
Seventh. The property in question has been 
set aside by the assignee, George N. Mc- 
Conaha, as exempt under the provisions of 
the bankrupt law. 

Question 1st. Whether the filing of the 
bankrupt petition in the supreme court at 
Olympia, on the eighteenth March, dissolved 
the attachment and rendered null and void 
the sale and all proceedings subsequent at 
that date, or whether, under the whole cir- 
cumstances of the case, the court will hold 
it valid. Question 2d. Whether or not the 
costs that accioied under the attachment, 
prior to the filing of bankrupt petition in the 
supreme court, are a valid lien upon the 
property in controversy, or upon the money 
arising from the sale thereof? If a valid 
lien, is it to be enforced in the bankrupt 
court? Or has the sheriff a right to retain 
the property or money until his costs are 
paid? Question 3d. Was the petition filed 
so as to work a dissolution of the attach- 
ment until the ti-anscript was filed with the 
clerk of the district court and the fifty 'dol- 
lai-s paid as security for register's fees? 

The judge is to pass upon the regularity 
of the proceedings in this matter thus far; 
if regular, then the costs to abide the final 
j-esult, otherwise to be paid by plaintiff. No 
right of appeal is waived by either pxirty. 
Gr. N. MeConaha, assignee. 
McGilvra & Baxter, for defendants 
■ A. N, Merrick, for bankrupt 

GREEN, J. Under this special case, sub- 
mitted to me on ithe twentieth day of June, 
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eighteen hundred and seventy-one. It is as- 
sumed that the attachment proceedings word 
regular up to the time of the commencement 
of proceedings in bankruptcy; and that at 
the commencement of the latter proceedmgs 
the attachment suit had not proceeded to 
judgment 

I answer to the first question, that the at^ 
tachment was dissolved from the date to 
which the assignment in bankruptcy relates 
—that is, from the time of the commence- 
ment of bankruptcy proceedings. The opera- 
tion of the assignment in reference to the at- 
tachment was, not to avoid it ab initio, 
but to arrest all proceedings under it; to 
dissolve it as of the date of the filing of the 
petition In the supreme court; to leave un^ 
touched all previously accrued rights; to 
prevent the subsequent aecrument of rights, 
under the attachment Prom the date of 
the dissolution of the attachment the sheriff 
or other person having then actual posses- 
sion of the attached property became divest- 
ed of all official relation to that property, 
and became a simple bailee thereof to the 
use of the person by virtue of the bankrupt 
act entitled to the same. If he afterwards, 
by sale or in any other way, disposed of the 
property, otherwise than to transfer the 
bankrupt's estate in the same to him to 
whom by the bankrupt law It fell, his act 
had no official character, and needed to make 
it valid the ratification of the person having 
title under the law. The court will not In 
this proceeding hold it valid, but suggests 
that in order to such validity it would need 
such a ratification. Such ratification does 
not appear. 

Coming to the first part of the second ques- 
tion: An alleged debtor cannot personally be 
compelled to pay costs, except of his own 
making, until he has been adjudged a debtor 
or costs have been adjudged against him. 
And until such judgment, of course costs not 
made at his instance cannot be collected out 
of his general property as a debt owing from 
him to the ofiicer. Section 19 of the bank- 
rupt law [of 1867 (14 Stat 525)] contains an 
exhaustive enumeration of all claims that 
may be proved against the bankrupt's estate, 
or any part of it The enumeration compris 
es only claims owing by the bankrupt to ci'ed- 
itors. No other kind of claim— no charge on 
specific property unless to secure a personal 
debt from the bankrupt, is good against 
the uuexcepted articles in court; and it is 
just to conclude that what could not be en- 
forced against an article if in court, cannot 
be a charge against it out of court, excepted 
by the assignee. Excepted articles have at 
least that measure of exemption that they 
would have if subject to distribution. Sec- 
tion 20 agrees with section 19; recognizes 
mortgages or pledges of real or personal; 
estate, and liens, "for the securmg of debts 
owing to the creditor from the bankrupt,'" 
as good charges on the bankrupt's estate,- 
and by implication rejects all other charges. 
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The sheriff here has no Hen answering the 
desa-iption of the law. His costs were at 
plaintiff's instance, and do not properly he- 
fore judgment constitute a debt owing from 
the banljrupt defendant to the officer (in fact 
they cannot even after judgment properly he 
said to), and such costs, could not anywhere, 
it is helieved, before judgment, be collected 
by tlie officer against the defendant, unless, 
through the specific property attached. It 
would, indeed, be unjust to allow the sheriff 
to satisfy his costs out of the property of the 
bankrupt defendant in attachment, when 
those costs were incurred at the request of 
plaintiff, and when the suit being summarily 
superseded, the law creates no presumption 
In favor of the title of plaintiff to costs as 
against the defendant Where a suit is thus 
supei-seded, the law creates no presumption 
hi favor of either party. It might very well 
be, that defendant in the attachment suit 
would, if permitted, have been able to prove 
himself unindebted. How inequitable, in 
such a case, would be a diminution of the as- 
sets of the bankrupt, by -flie necessarily con- 
siderable expenses of an attachment certain- 
ly groundless, possibly .malicious! It is to 
be noted tlmt, under the laws of this terri- 
tory, if the attaching plaintiff should fail in 
his attachment suit, the defendant would be 
^ entitled to a restoration of all his property at- 
tached, without diminution and subject to no 
lien growing out of the suit 

From these considerations, I am of opinion 
that the costs that accrued under the attach- 
ment prior to the fUing of the bankrupt's pe- 
tition are not a valid lien upon the property 
hi controversy; unless, indeed, some of those 
cc«ts were incurred at defendant's request, 
in which case there might be a lien for so 
much thereof so long as the sheriff retained 
the property. A release, voluntarily, of the 
property would be an abandonment of any 
lien upon it 

And this brUigs me to the second part of 
this question: The sheriff parted wi^ the 
goods at his peril; his lien on them, if any 
he had, was lost when he let them go. Noth- 
ing less than the consent of the person en- 
titled at the time of sale to the property 
could have made the sale good, and pre- 
served the lien to take effect on the proceeds. 
The sale, without approval of the person le- 
gally entitled, cannot be regarded as good by 
this court, notwithstanding the purchaser 
had no actual notice of the dissolution of the 
attachment, and paid full value for the goods. 
The commencement of bankruptcy proceed- 
ings was notice to all the world of such dis- 
solution. As the sheriff parted witli the very 
goods attached, he could have no lien surviv- 
ing, unless he sold by consent of the owner. 
But supposing the sale valid by consent of 
the proper party, I think that even then no 
lien could be enforced here. The property 
sold had been set apart by the assignee as 
exempt Goods of that kind might under 
readily supposable circumstances, lawfully 
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be exempted. To the action of the assignee 
no exception was taken. I assume, there- 
fore, his action in that behalf to be good. 
One object of the law is to place all the 
estate of the bankrupt in such a posture and 
so far in the control of the bankrupt court, 
that that court can fully and exclusively de- 
termine what is to be left to the bankrupt, 
and freely dispose of and distribute among 
the creditors the remainder. The estate of 
the bankrupt might be all pei-sonal property, 
and every article be subject to a lien to se- 
cure a debt owing to one or another creditor. 
By the operation of the law, no such lien,, 
except at the option of its holder, would be 
extinguished. Every such lien would consti- 
tute for the pei-son holduig it a special prop- 
erty in the thing covered by the lien, be a 
part of that person's estate, possibly the 
most valuable part and for the law to di- 
vest it might be to make one bankrupt in the- 
endeavor to relieve another. The designa- 
tion of the assignee does not, then, on the 
. one hand, operate to divest aYiy such Uen, be- 
cause that would be inequitable as we have 
just seen, and the bankrupt law accords the 
designation no such operation. On the other 
hand, the assignee is not obliged to desig- 
nate articles on which ai*e no lien; if he were^ 
the bankrupt might have nothing exempted. 
Besides, the assignee is not a judicial ouicer 
to determine the question of lien or no lien. 
If the assignee shotdd make such a designa- 
tion of excepted articles as would by reason 
of the encumbrances on those articles be 
' worthless, or hisufficient to fulfil the benefi- 
cent design of the law in making exemptiour 
I think the bankrupt could obtain redress by 
■ excepting to the determination of the as- 
signee, and that such would be his proper 
remedy. His appeal from the assignee to the 
court would bring before the court the whole 
question of the existence and amount of the 
liens. But the question not being brought 
before the court by that -mode, the bankrupt 
is remitted to such rights and remedies in 
the excepted property as any other man not 
a bankrupt has in his own property— with 
this exception, that this bankruptcy court 
will protect him in the enjoyment of his ex- 
empt propei-ty against all acts and claims 
contrary to the bankrupt law. Taking the 
designation of the assignee to be good, it 
follows that in contemplation of law the 
articles excepted never passed to the as- 
signee and are not now arid never have been 
in the possession of the court. The exemp- 
tion, as well as the assignment, relates back 
to the filing of the petition. The excepted 
articles, in contemplation of law, remaui the 
; property of the bankrupt subject to all legal 
' eneumbi-ances. A lien on articles so except- 
ed cannot be enforced in the bankruptcy 
court because that court has not possession 
of the" articles the lien affects. It has sent 
them beyond, or rather declined to receive 
them within, its jurisdiction, and would need 
to obtain jurisdiction by setting aside the ac- 
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tion of the assignee before it could enforce 
the lien. Only such liens as are on property 
in the possession of the court will be en- 
forced by it. The lien the sherife claims here 
■cannot, as the case stands, be enforced in 
this court. 

Question the third is answered by refer- 
ring to sections 38 and 47 of the banknipt 
act. Section 38 makes the filing of a peti- 
tion for adjudication in bankruptcy upon 
which an order may be issued the com- 
mencement of proceedings under the act 
Section 47 makes the fifty dollars deposit as 
security for register's fees merely an act pre- 
liminary to the issue of the waiTant. An or- 
der of adjudication having issued, the time 
of filing tlie petition in the supreme court is 
the date of the dissolution of the attachment. 
As to the regularity of the proceedings 
herein, I am of opinion that the petition filed 
by the assignee was improperly filed by him, 
inasmuch as he, haying exempted the prop' 
■erty attached was not interested in the sub- 
ject matter of the petition. The special case, 
though not in all respects formal, is, taken 
together with the petition, sufficiently in- 
telligible, and presents, by agreement of par- 
ties interested, a question properly determin- 
able by this court. 

The costs incident to the petition of the as- ' 
signee, and all costs in this proceeding ac- * 
<;rued prior to the filing of the special case, ' 
will be paid by the assignee personally; the 
remainder will abide the further order of the 
•court. 

OaS'Na'll.^f.f ^*^'"^^ '"^ ^^'^ litigation, see 



[19 Fed. Cas. page 1294] 

PER CURIAM. 1. Where a wTit of attach- 
ment is sued out maliciously .and without prob- 
able cause, and damage ensues, the defendant 
has a remedy on common law priQciples, aside 
from the remedy on the attachment bond. 

2. The only remedy of the atiachment de- 
fendant, it seems, is upon the bond, or by an 
.■action for malicious attachment, in ^yhich lat- 
ter case it is not sufficient to allege that the 
writ was wrongfully procured, but tiiere must 
be allegations of malice and want of probable 
cause. 

3. Where by statute no bond in attachment 
was required, and none given, the defendant, 
in the absence of legislation giving the right, 
cannot maintain an action against the plaintiff 
in attachment, by showing merely that the 
writ was wrongfully sued out, because there 
was no debt due from him, but he must show 
malice, want of probable cause, and damage, 
as required by the principles of the common 
law in actions for malicious prosecution. 



Case Ko. 11,396. 

PRESTON V. GIBBONET. 

[Cited in Clark t. Gibboney, Case No. 2.821. 
See 29 Grat. 289.] 



Case 3!^o. 11,395. 

PRESTON V. COOPER. 

[1 Dill. 589.] 1 

Circuit Court, D. Iowa. 1871. 

Malicjoits PitosECfTiox— Action for Damages— 
Evidence— Pkoof. 
l._ Where a writ of attachment is sued out 
mahciously and without probable cause, and 
damage ensues, the defendant has a remedy on 
common-law principles, aside from the remedv 
on the attachment bond. 

^;.T<* sustain an action at common law for 
mahciously suing out an attachment, it is not 
enough to show merely that the writ was wrong- 
fiilly sued out because there was no debt due. 
ine plaintiff must show malice, want of proba- 
ble cause, and damage. 

'ls°Fi5.insy- *""'"' ^ °- °- ^- ^^■ 

At law. 

PhiUips & Phillips, for plainUff. 
N. M. Hubbard, for defendant. 

Before DILLON, Ch-cuit Judge, and LOVE 
District Judge. * ' 



PRESTON {HATCH v.). See Case No. 6,208. 
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PRESTON T. McGAUGHEY. 

[Brunner, Col. Cas. 174; a 1 Cooke, 113.] 

Circuit Court, D. Tennessee. 1812. 

Slavery— Particulak Estate in Female Slave 
—Issue Born— Who Entitled Thereto. 
The issue of a female slave, bom during the 
pendency of a particular estate, are propertv of 
the remainder-man. 

[Cited in McCutchen v. Marshall, 8 Pet. (33 
TJ. S.) 241,] 

On the 2d day of January, 1793, the plain- 
tiff, Walter Preston, entered into an article of 
agreement with William M'Gaughey in the 
following words: "Articles of agreement, 
made and entered into, this second day of 
January, 1793, witnesseth, that William 
M'Gaughey hath sold unto Walter Preston 
one tract or parcel of land, lying in the Tur- 
key Cove, in PoweH's Valley, containing 
fotu-teen hundred acres, for the sum of forty- 
five pounds, to him in hand paid, the payment 
of which I hereby acknowledge to have re- 
ceived in a negro girl named Milly, about 
twelve years old; but in ease the title of the 
land should fall through so that I cannot 
maintain said right to him, the said Pres- 
ton, his heirs or assigns, then the said 
M'Gaughey shall deliver up the said negro; 
or in case she should be removed by death 
or other accident, then the said M'Gaughey 



1 [Ilepoi-ted by Albert Brunner, Esq., and here 
reprmted by permission I 
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Is to pay Tjack tlie said sum of forty-five 
pounds to the said Preston, his heirs or as- 
signs, for the tnie performance of which we 
bind, etc., etc" The negro girl was deliv- 
ered up to M'Gaughey, and remained m his 
possession for several years, during which 
time she had three childi-en. The land spok- 
en of in the contract was ultimately lost, 
but after the children aforesaid were horn, 
and after one of them had been sold by Wil- 
liam M'Gaughey to the defendant George W. 
M'Gaughey. William ai'Gaughey gave up 
the negro woman, but the defendant refus- 
ing to deliver the child, which he had pur- 
chased, Preston brought an action of det- 
inue against him. Several questions were 
made at the trial by the counsel on both 
sides: Whether any, and if any, what estate 
had William M'Gaughey in the negro wo- 
man before the land was lost? Whether it 
was only a conditional sale? To whom did the 
increase belong? 

- Haywood & Whiteside, for plaintiff 
Cooke & Beck, for defendant. 

McNAIRY, District Judge. It has been too 
long settled to be recalled, that if thei-e be 
an estate for life in a negro woman, and 
pending the estate she has ehUdren, they 
will go to the remainder-man. Jones and 
Toller is a leading case, in which the most 
celebrated judges of North Carolina have ac- 
quiesced. Society have long acted under this 
as the law. All estates and family settle- 
ments have been made under the impression 
that this was the law; therefore, if this ar- 
ticle of agreement can evan be consti-ued to 
vest a particular estate, or an estate for life, 
I would not break in upon a rule so long ago 
settled. But upon the construction of this 
article of agreement the court is of opinion 
that it was not the intention of the parties to 
vest any particular estate, much less an es- 
tate for life; it was a conditional sale, and to 
take effect only upon the condition that 
M'Gaughey's title to the land should prove 
valid. Therefore M'Gaughey is no more en- 
titled to the issue of the negro woman, born 
while he had her in possession, than if he had 
Hired her for one year. As to the pretended 
purchase of George W. M'Gaughey (son of 
William M'Gaughey), the court is of opinion 
■that it does not vai-y the case, as it is in proof 
-that he had full knowledge of the nature, of 
liis father's claim to the negro woman. 

NOTE. Issue of slaves follow condition of 
the mother.— See McCutehen v. Marshall, 8 Pet. 
133 U. S.] 240, citing -case m text 
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Case No. 11,399. 

PRESTON T. YOUNG. 
[1 Cranch, 0. G. 357.] i 
Circuit Court, District of Columbia. Nov. 
Term, 1808. 
CosTUACTS— Not Completed— Qdantum Meruit. 
If the plaintiff has done part of the work con- 
tracted for by an agreement under seal, and is 
prevented bv the defendant from finishing the 
Job, he may recover the value of the work whicJi 
he has done, in an action of assumpsit. 

Quantum meruit for work and labor done, 
(and materials furnished,) as a carpenter. 
The defendant proved a special agreement 
under hand and seal. The plaintiff ofCered 
evidence that he was interrupted by the 
yellow fever from proceeding with the work, 
and that before the fever subsided, the de- 
fendant employed another person to complete 
the work. The agreement was as follows: 
"Alexandria, July 29th, 1803. Memorandum 
of an agreement made, &c., that the said 
James Young doth agree to pay to the said 
Thomas Preston, $200, for building the shop 
as high as my dwelling, and to put in two 
12-light frames, lay on 4-4 floor, and finding 
all the materials, glass excepted. Thomas 
Preston. (L. S.) James Young. (L. S.)" 

The defendant prayed the court to instruct 
the jury, that if, from the evidence, it shall 
appear to them that the work, labor, and 
materials were done and furnished by the 
plaintifE for the defendant, in consequence of 
said written agreement between the said par- 
ties under seal, then this action of assumpsit 
wiU not lie. Which instruction, the court re- 
fused; but instructed the jury that if they 
should be of opinion, from the evidence, that 
the plaintifE was prevented by the defend- 
ant from proceeding to complete the work 
according to the agreement, in a reasonable 
time, then the plaintifE had a right to re- 
cover in this form of action, as much as he 
deserved to have for his work and materials. 
A bill of exceptions was taken by the de- 
fendant, and the judgment was reversed by 
the supreme court. [Young v. Preston] i 
Cranch [8 U. S.] 239. 

THE COURT below, was of opinion, that 
Preston could support his quantum meruit, 
notwithstanding the written agreement The 
grounds of that opinion were, that Young, 
by refusing to sufEer the plaintifE to complete 
the contract, had dissolved the agreement, on 
his part, so that he could never have sus- 
tained an action upon it, against Preston, 
and if he could not have sustained an action 
upon it, he could not set it up to defeat the 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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action of the plaintiff. He had treated the 
contract as at an end, and thereby had 
authorized the plaintiff to' consider himself 
absolved from its obligation. It is true, the 
plaintiff was not bound to abandon the con- 
tract, and might have brought suit upon it ' 
and compelled the defendant, Young, to pay 
the whole $200. But he was not obliged so 
to do. He was at liberty to waive the con- 
ti-act and sue upon the implied assumpsit. 
The defendant, by his own act, had aban- 
doned the contract, and it did not lay in his 
mouth to insist upon it A quantum meruit 
is an equitable action, and is more favorable 
for the defendant than action upon the con- 
tract. The case of Towers v. Barrett, 1 Term 
li. 133, was considered as having decided the 
pnnciple that where a contract is put an 
end to, the pMintiff may recover back what 
he has advanced upon such contract So 
by analogy, it was inferred, that where labor 
and materials are advanced upon a contract 
which IS put an end to, the plaintiff may re- 
cover the value of such labor and materials. ' 
And 1 Pow. Cont 417, was relied upon as ' 
establishing the principle, that he who pre- 
vents another from fulfiUing his part of the 
contract, can never maintain an action 
against the party who is thus prevented from 
performing. The court was therefore of opin- 
ion, that Young was, by his own act bound 
to consider the contract as entirely dissolved 
For although it is said that a contract un- 
der seal cannot be dissolved by parol, yet 
this was not a dissolution by parol, but bv 
matter in pais. And where a cause of 
action arises, partly by deed, and partly by 
matter of fact to be proved by pai-ol the 
damages may be discharged by parol. In 
Giles V. Edwards, 7 Term R. 181, Lord Ken- 
3'on said, "This was an entire contract; and 
as by tlie defendant's default the plaintiffs 
could not perform what they had under- 
taken to do, they had a right to put an end 
to the whole contract, and to recover back 
the money that they had paid under it" 
Bull. N. P. 139. "If in a quantum meruit 
for work and labor, the plaintiff proved he 
had built a house for the defendant though 
the defendant should afterwards prove that 
there was a special agreement about the 
building of it, viz.: that it should be buCt at 
such a time and in such a manner, and that 
the plaintiff had not performed the agree- 
ment, yet the plaintiff would recover upon 
the quantum meruit though doubtless such 
proof on the part of the defendant might be 
proper to lessen the quantum of the dam- 
ages." In the case of Atty v. Parish, 4 
Bos. & P. 104, the plaintiff did not bring his 
action upon the ground that the special 
agreement was at an end, but on the ground 
of its being in full force, and actuaUy offered 
it in evidence to support his general count 
And the court of common pleas decided 
agreeably to the indisputable general rule of 
law, "that wherever the action is founded 
on a deed, it must be declared upon," In 
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Cooke V. Munstone, Id. 351, there was a 
special count claiming damages for non-per- 
formance of a special contract; and a count 
for money had and received, claiming the- 
money paid in advance upon the contract 
The plaintiff, on the trial, proved a different 
eonliuct from that laid in the special count 
and a failm-e on the part of the defendant 
to comply with his pait of it It was decid- 
ed that the plaintiff eouldfnot recovei- on the- 
1st count because of the variance; and not 
on the 2d count, because a special contract 
still open and subsisting, was pi-oved on the- 
tnal. Both the cases, Atty v. Parish, and 
Cooke V. Munstone, fully recognize the law 
as laid down in Towers v. BaiTett, 1 Term 
R. 133, and Giles v. Edwards, 7 Term E, 181 
viz.: that where the contract is put an end 
to, the plaintiff may recover for what he has 
advanced on the faith of the contract; and 
that if the defendant prevents the plaintiff 
from performing his part, the latter has a 
right to put an end to the whole contract 
bee, also, Weston v. Downes, 1 Dou<' 23- 
Payne v. Bacomb. 2 Doug. 651; Power v! 
Wells, Cowp. S18; and Hunt v. Silk, 5 East 
44y, 

PRESTON, The A. B. See Case No. 3,524 

aM 5.596 ^^^ °^- °'^^^ 

^^l^i^r^'^^T^ f^ELAWARE R. CO. v.). 
See Case No. 3,767. '' 

PREUSS (LEE v.). See Case No. 8,199. 
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PREVOST V. GORRELIi. 
[25 Pittsb. Leg. J. 125; 5 Reporter, 61G: 1 6 
Ain. Law Ree. 743; 7 Am. Law Rec. 236- 5 
Wkly Notes Cas. 151; 12 West Jur? 369 ; 10 
^o^tf: f^rioT' ^ ^"^ ^- ^- i22; 
Circuit Court E. D. Pennsylvania. 1877. 
Judgments IX Federal Courts— Extent of Lien 
—Other Districts in Same State— Exegctios. 

'J^k-^^j, *?^ United States courts where a state 
is divided into several districts, a judgment ob- 
tained m one district is a lien upon defendant's 
real estate m all parts of the state. The risht 

^£ if'V-^^Pno-^^P'^'^cf^^rPS^* of execution; and 
by section 98o, Rev. St [4 Stat 184], all writs of 
execution may "run and be executed in all parts 
of the state. *^ 

alf oS?i:he1ta?l*' "^^* *** concurrent execution 

rr.^'y.JJ^f direction of the writ to one marshal is 
merely formal and of no consequence. 

4. Section 985, Rev. St, construed, and the 

SeSf jSd"& '* ^^P^«J»^- I'er McKennau; 

Motion for an order to the clerk to issue 
an attachment in execution. On the seventh 
of Julyi 1877, a verdict was obtained by the 
Plaintiffin the circuit court of the United 



sionT^^""*^^ ^'''*'" ^ Reporter, 516, by permis- 



[19 Fed. Cas. page 1297] 

States for the Western district of Pennsyl- 
vania, and judgment, nisi, was entered there- 
on the same day. A rule for a new trial was 
subsequently, on the 18th of August, 1877, 
discharged, and the judgment made ahsolute. 
[Case No. 11.404.] A certified copy of the 
record of the case was thereupon filed in the 
circuit court of the United States for the 
Eastern district of Pennsylvania. The plain- 
tiff's counsel now move in this court for an 
order directing the clerk to issue an attach- 
ment in execution upon the certified copy 
filed here of the record of the judgment ob- 
tained in the Western district 

A. Sydney Biddle (with him, Bartholomew 
& Hughes and G. W. Biddle), for the motion. 

By Rev, St. p. 174, § 913 [17 Stat. 197], it is 
provided that, "in common law causes in the 
circuit courts the plaintifE shall be entitled 
to similar remedies, by attachment or other 
process, against the property of the defend- 
ant, which are now provided by the laws of 
the state in which such court is held for the 
courts thereof, etc." It has also been held 
that the United States districts are to be con- 
sidered as analogous to counties. -Now, if we 
had obtained judgment in the court of com- 
mon pleas of Allegheny county, we could 
have filed a certified copy of that judgment in 
the court of common pleas of Philadelphia 
county, and could have issued an attachment 
in £»:ecution In the latter court on that cer- 
tified copy- Act April 16, 1840; Purd. Dig. 
821. No injury can result from the fact that 
the same judgments exist in different coun- 
ties on which executions may issue. The 
court in which the original judgment was 
obtained controls it. King v. Nimick, 10 
Casey [34 Pa. St.] 298. In Baker v. King, 2 
Grant, Cas. 254, it was said, that where a 
judgment had been removed under the act, 
supra, into the court of another county, it had 
the same force, so far as regarded execu- 
tion process, in the county to which it was 
transferred, as if originally entered there. 
This court is therefore bound, until the orig- 
inal judgment is satisfied, to allow execution 
to issue on the certified judgment filed here. 
It is true that by section 983, p. 184, of the 
Revised Statutes, it is provided that "all 
writs of execution upon judgments or decrees 
obtained in a circuit or district court in any 
state which is divided into two or more dis- 
tricts, may run and be executed in any part 
of such state; but shall be issued from, and 
be returnable to. the court wherein the judg- 
ment was obtained," Under that provision 
we could undoubtedly issue an attachment 
in execution from the Western district and 
have it executed in the Eastern. Our con- 
tention is that we have the choice of two 
modes of remedy. 

THE COURT (SIcKENNAN, Circuit Judge, 
and CADWALADER, District Judge). This 
Is a new question of practice, and is not per- 
fectly clear. It depends upon what is meant 

19FED.CAS.~b2 
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by "similar remedies" in section 915 of the 
Revised Statutes. The act from which that 
clause is taken was passed in 1S72, while sec- 
tion 985 is taken from an act passed in 182G. 
As by the latter act all writs of execution 
may be executed throughout the state (where 
the state is divided into several districts), it 
would seem more reasonable to suppose that 
the clause of the subsequent act of 1872 was 
meant to give to the plaintiff the additional 
advantage of the writ of attachment (wheth- 
er as a writ of execution or not) where it had 
not before been enjoyed, in which case the 
meaning of the statute would be that the 
plaintife was entitled to similar writs of at- 
tachment as in the state court, but not neces- 
sarily to a completely similar use of the writ, 
as is contended here. This we decide to be 
the meaning of the statute where, as here, 
the plaintiff has a complete remedy under 
section 913, combined with section 985, with- 
out discussing the question of its meaning 
where the latter section does not apply, as 
where the districts are in different states. 

Under this view the plaintiff's lien on the 
defendant's real estate in the Eastern district 
depends, not upon the certified copy he has 
filed here, but upon the original judgment he 
has obtained in the Western district, and 
goes back as to all real estate situated in this 
district to that date; for the right of lien 
depends upon the right of execution; axtd, 
as all writs of execution, which the plaintiff 
had a right to issue on his judgment might 
"run and be executed in all parts of the 
state," by section 985, this lien was equally 
operative from the same date upon real es- 
tate situated in all parts of the state. M.'is- 
singill V. Downs, 7 How. [4S U. S.] 768. 

NOTE [from 5 Wlily. Notes Cas. 151]. This 
decision is of practical importance to the pro- 
fession and to conveyancers, as under it search- 
es must in future be made in both districts of 
the circuit court of the United States in Penn- 
sylvania, instead of, as has heretofore been 
the practice, only in that in which the real es- 
tate is situated. 

[See note to Case No. 11,404.] 
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PREVOST v. GORRELD. 
[See Cases Nos. 11,400 and 11,402.] 



Case Wo. 11,403. 

PREVOST V. GORRELL. 

[25 Pittsb. Leg. J. 125; 5 Reporter, 617; 12 
West Jur. 372; 6 Am. Law Rec. 744; 7 Am, 
Law Ree. 239; 5 Wkly, Notes Cas. 152; 13 
Phila. 468; 35 Leg. Int 147; 3 Gin. Law BuL 
-212; 10 Chi. Leg. News, 229; 2 Month. Jur 
40.] 

Circuit Court E. D. Pennsylvania. Oct. 13, 
1877. 

PitACTiCE— Execution— Rev. St. TT. S. § 9S5. 

Writs of execution from United States courts 
in states divided into more than one district run. 
all over the state. 
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Sur appKcation for instructions to the mar- 
shal in the execution of a writ of fi. fa. A 
writ of fi. fa., directed to the marshal of the 
Westei% district, had issued from the circuit 
court of the United States for the Western dis- 
trict of Pennsylvania, upon a judgment in the 
plaintiff's favor obtained in that court. Under 
this execution, propeiiy in that district had 
been levied upon, and the same writ was then 
handed to the marshal of the Eastern district, 
with directions that he should seize under it 
property in the last named district The mar- 
shal applied to the court at chambers, for in- 
structions, alleging that under the act of con- 
gress he was not instructed as to whether he 
had authority to levy under the writ directed 
to the marshal of the Western district, or 
whether an independent writ (either concur- 
rent or subsequent) issued from the Western 
district, and directed to himself, was neces- 
sary. 

' A. Sydney Biddle, argued that the language 
of the act was plain. Section 985, p. 184, of 
the Revised Statutes [4 Stat 184], provides 
that "all writs of execution upon judgments or 
decrees obtained in a circuit or district court, 
in any state which is divided into two or more 
districts, may run and be executed in any part 
of such state; but shall be issued from, and 
made returnable to, the com*t wherein the 
judgment was obtained." 

McKENNAN, Circuit Judge, ^lie language 
of the statute is plain: "All writs of execu- 
tion" are to run and be executed all over the 
state, where it consists of more than one dis- 
ti'ict "May" means at the plaintiff's option. 
He has a right to concurrent execution all over 
the state. It is impossible to give the words 
of the statute effect xmless every writ is al- 
lowed to run in all the districts in the same 
state. The formal direction to one marshal 
is of no consequence, since the same act of 
congress which enlarges the teiTitorial power 
of the writ enlarges the direction correspond- 
ingly. 

[See note to Case No. 11,404.] 
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PREVOST V. GORRELL. 

[3 Wkly. Notes Cas. 548; 24 Pittsb. Leg. J. 
143.] 

Circuit Court, E. D. Pennsylvania. April 7, 
1877. 

Traxsfek of Cause for Trial — Coxveniehoe 
OP Paktt and Witnesses — Insufficient j 

GuocNDS FOB Removal. j 

Petition by defendant to remove cause > 
fi'om Pittsburgh, in the Western district of ,1 
Pennsylvania, to Wiliiamsport, in the same J 
district. I 

The petition set forth that the suit was I 
•case for damages done to the plaintiff's col- 
liery in Columbia county; that this suit was 
brought for the same cause of action as in 



the case of Prevost v. Gorrell, originally 
brought in common pleas No. 2 of Philadel- 
phia county (reported in 2 Wkly. Notes Cas. 
440), the latter action having been held by 
the supreme eoux-t of Pennsylvania to have 
been a local action, and therefore wrongly 
brought in the common pleas of Philadelphia, 
county (reported 3 Wkly. Notes Cas. 366); 
that the trial of said cause had occupied sev- 
eral weeks, and that this would probably 
occupy an equal time; that the witnesses re- 
sided in Columbia county, and that it would 
be burdensome to the defendant and to his 
witnesses to take them to Pittsburgh, when 
the ease might as readily be tried in Wil- 
liamsport, which was more than a hundred 
miles nearer the residence of all parties in- 
terested. 

H. M. Shick, for the petition. 
A. Sydney Biddle, contra. 

McKENNAN, Circuit Judge. Without the 
consent of both sides, I will not order a. 
cause to be removed from where it had been 
brought unless for some extraordinary rea- 
son. Petition refused. 

[See note to Case No. 11,404.] 
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PREYOST V. GORRELIi. 

[5 Wkly. Notes Cas. 149.] 

Circuit Court, E. D. Pennsylvania. Aug. IS, 
1877. 

Drainage of Mines — Adjacent Collieries — 

Drainage from One Mine to Another 

— Easements — Measdre of Damages. 

[1. Where two adjacent coal mines were held 
under lease, and water flowed from one into 
the other through an opening wrongfully made 
by a prior lessee of the latter, 7ield that the les- 
see of the former was nevertheless liable for 
damages resulting from the flow of all water 
escaping by reason of unskillful mining; from 
overflow from accumulations, due to insufBcient 
pumping capacity; from overflow of water ar- 
tificially conveyed from one part of the mine to 
another, and then permitted to escape; and for 
overflow of surface water entering the mine be- 
cause of badly constructed surface ditches.] 

[2. Under such circumstances it was the duty 
of defendant to provide pumping capacity sufii- 
cient to prevent the overflow from his mine, not 
only of the ordinary and usual drainage, but 
also the flow occasioned by heavy and contin- 
ued rains and melting snow, which by tlieir well- 
understood periodical occurrence might be an- 
ticipated.] 

[3. The fact that a mine has been trespassed 
nn-m by a previous lessee of a subjacent mine 
who took away the wall between them, does not 
justify the owner of the upper mine in dischar- 
ging water through the opening, if by reasonable 
means he can discharge it from his own mine in 
some other way.] 

[4. The lessee of a subjacent mine cannot com- 
plain of the mere natural flow from an upper 
mine through an opening wrongfully made by a 
previous lessee of the lower mine. But the 
owner of the upper mine cannot conduct his 
operations in entire disregard of the effect of 
his mode of operation upon the lower mine, and 
he is bound to provide appropriate and reasona- 
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l]le means to prevent the injurious escape of wa- 
ter into it.] 

[5. In determining the damages recoverable 
for wrongfully permitting water to flow from 
one mine to another there should he included a 
loss of legitimate earnings, which plaintifiE was 
prevented from making by the wrongful acts of 
the defendant, provided such loss of earnings is 
■clearly proved.] 

. Rule for new trial. 

Mr. Bailey iwith him Bryson, Schick & 
-Spinney, James Ryon, ana John W. Ryon), for 
the rule. 

A. S. Biddle, Bartholomew & Hughes, and 
•G. W. Biddle, contra, 

BY THE COURT. Trespass on the case 
for injuries to the plaintifiE's business as a 
■coal operator, through the defendant's al- 
leged wilful and negligent acts in causing 
water to flow from his mine into the plain- 
tiff's through a eonnecfiou between the two 
collieries, which adjoined each other, which 
■connection had been made prior to the plain- 
tiffs occupation. [The case was first heard 
upon defendant's motion to remove cause to 
"Williamsport for trial. Motion denied. Case 
"No. 11,403.] The evidence showed that the 
plaintiff and the defendant were lessees of 
adjoining collieries imder a common landlord; 
the plaintiff's lease being of the Centralia 
colliery, and dating from 1873; the defend- 
jmt's being of the Hazel Dell colliery, and 
dating from 1870. The workings of the col- 
lieries had been joined in 1871 by the tres- 
passes of one JTreck, the prior lessee of Cen- 
tralia, across the line of his lease, and upon 
the colliei-y of the defendant. The lower 
gangway of Ceutralia being lower than that 
of Hazel Dell, tlie flow of water was from the 
latter to the former colliery. Much evidence 
was given as to the defendant's having taken 
Advantage of the connection to rid his mine 
ot water by causing it to pass over to Cen- 
tralia. Evidence was also given of the in- 
sufficiency of his pumping apparatus. The 
plaintiff gave evidence of the profits he 
would have made, but for the defendant's il- 
legal acts, on the coal he mined, and also on 
what he was prevented from mining by the 
defendant's default. The situation of the 
two collieries is shown by the plan in Lo- 
iiust Mountain Coal & Iron Co. v. Fredi, 1 
"Wkly. Notes Cas. 124. 

The plaintiff, in -his points, asked the court 
to charge: That the defendant was not re- 
sponsible for the natural flow of water from 
liis (defendant's), colliery upon the plaintiff's, 
which flow would have taken place through 
-the connection between the collieries, pro- 
vided the defendant had continued ,to mine 
in a skilful and workmanlike 'manner, but 
t:hat the defendant was responsible for the 
results of the flow of his drainage upon the 
■plaintiff's colliery to the extent and in the' 
manner following, viz.: (1) For such of the 
drainage of the defendant's colliery as was 
-made to flow upon the plaintiff's collieiy by 
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the use of "artificial contrivances which 
would not have been resorted to by the de- 
fendant in the course of good and, skilful 
mining. (2) For such of the di^ainage of the 
defendant's colliery as overfiowed into the 
plaintiff's colliery after rising in a pool to 
a certain height in the defendant's colliery, 
provided such accumulation and overflow 
of water in the defendant's colliery was oc- 
casioned by the defendant's insufficient 
pumping capacity and bad mining. (3) Foi* 
such of the defendant's drainage as he arti- 
ficially conveyed from one part of his colliery 
to another, and thence pei-mitted to escape 
upon the plaintiff's collieiy; as to which last 
water the defendant was not exempted from 
responsibility by any inadequate effort or 
insufficient means which he might have tak- 
en to prevent the result (4) For such of the 
surface water, as was introduced into the de- 
fendant's colliery by reason of badly con- 
structed ditches upon the surface, under the 
defendant's control, and for which he was 
responsible, and was thence permitted to 
fiow into the plaintiff's colliery, and which, 
if the defendant's pumping capacity had 
been siifficient for the^ requirements of skil- 
ful mining upon his-part^ would have been- 
removed by him through his pumps without 
injury to the plaintiff: Further, that the 
measure of damages was the loss sustained 
by the plaintiff through the defendant's 
wrongful acts, including loss of the legiti- 
mate earnings of his. business as a coal 
operator during the period in question, of 
'which the jury found he had been directly 
deprived by the wrongful acts of the defend- 
ant, provided such loss of earnings was 
clearly proved. All the pohats containing 
the above propositions were affirmed. 

The defendant requested the court to 
charge, inter alia: 

(1) That under his lease he had a right to 
mine out all the coal therein demised by 
such method of good mining as he could have 
pursued if no connection had existed be- 
tween the two coUieijies, and that he was 
not bound to change such mode of mining 
in consequence of the trespasses by the pred- 
ecessor in occupation of the plaintiff's col- 
liery which had resulted in the connection be- 
tween the mines, especially if such change 
would increase the expense of mining and 
cause a loss of coal. Answer: The defend- 
ant undoubtedly had the right to take out 
all the coal within the boundaries of hid 
lease, subject only to the requirements of 
skilful and careful mining; but if, by rea- 
son of the trespass of the lessee of the ad- 
joining mine, a connection between it and his 
mine becaine practicable within the. bound- 
aries of the latter, and he made such open- 
ing, he would not be absolved from the duty 
of reasonable precaution against avoidable 

■ injury to such adjoining mine. 

(2) That though the necessary consequence 
of the defendant's mining was to increase the 

I natural fiow of water towards the ^connectioi?. 
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between the mines, and througli such connec- 
tion, into tlie plaintiff's mine, and thus dam- 
age was occasioned to the plaintiff, If this 
method of worliing was simply consistent 
with the reasonable exercise of the defend- 
ant's own rights and sprang from no malice 
towards the plaintiff, the plaintiff could not 
maintain an action for any damage occa- 
sioned thereby. Affirmed. 

(3) That the defendant ~was not bound to 
have pumping capacity sufficient to provide 
for more than the ordinary and usual drain- 
age of his colliery; and that if, in cases of 
sudden and violent rains, a large quantity of 
water first accumulated in the defendant's 
colliery beyond the power of his pumping ca- 
pacity, and thence escaped through the open- 
ing into the plaintiff's colliery, the plaintiff 
could not recover for the damage occasioned 
thereby. Answer: The duty of the defend- 
ant, as to the measure of his pumping capaci- 
ty, is not limited to the ordinary flow of wa- 
ter assumed in this point It extends also to 
the flow occasioned by heavy and continued 
rains and melting snow, which, by their well- 
understood periodical recurrence, may be an- 
ticipated. These are comprehended In the or- 
dinary flow for which the defendant was 
bound to provide 

(4) That the plaintiff could not recover for 
profits which he might have made, but for 
the injuries occasioned by the defendant's un- 
lawful acts, such profits being of a specula- 
tive nature, uncertain, contingent, and too re- 
mote. Answer: In cases founded upon tort, 
a tort feasor is liable for the whole loss re- 
sulting durectly from his unlawful acts. He 
is therefore liable for loss of such profits as 
are a matter of computation and susceptible 
of definite ascertainment In this case these 
are to be measured by the difference between 
the cost of mining and preparing coal for the 
market and the market price of the coal when 
prepared and ready for delivery, and upon 
such quantity as the plaintiff has satisfac- 
torily shown to the jury he was provided with 
the necessary means and facilities to mine 
and prepare for market, and that he could 
ship and selL 

(5) That if Freck, the predecessor In occu- 
pation of the plaintiff's colliery, by driving 
his gangway upon a lower level than the 
gangway in the defendant's colliery, and cut- 
ting openings across his line, made the plain- 
tiff's colliery a servient or subjacent tenement, 
he thereby subjected the same to the flow of 
all the water, which by nature rose in or 
flowed upon the defendant's colliery, which 
last colliery was, as to the plaintiff's, a domi- 
nant or superior tenement. Answer: Ag- 
new, J., in the case of the Locust Mountain 
Coal & Iron Co. v. Gorrell (March 29, 1872) 
29 Leg. Int. 101, as an accurate exposition of 
the law applicable to the facts here, stated, 
viz.: "When, therefore, as in the present 
case, the miner in the upper mine, in carrying 
forward his gangway, strikes into a breast 
which has been wrongfully worked by a 
trespasser up the dip of his coal vein, he is 



[19 Fed. Cas. page 1300J 

not justified in emptying the water flowing 
down the di-ain or gutter of his gangway into- 
the opening thus struck, if by reasonable- 
means he can cari-y the water across the drain, 
into the gutter or drain leading into his own 
sump. * * « Good mining requires the- 
owner of every mine to ditch his gangway 
and lead off the water gathering in It to his- 
own sump, and thus to clear his mine of its 
enemy. There is no good reason, therefore, 
why the owner of the upper mine should 
suffer the flow of his gangway to run down 
upon the lower mine, when by reasonable- 
diligence he can prevent it." 

(6) That the defendant owed no duty to the^ 
subjacent (plaintiff's) colliery; that he had a 
clear right to mine out all his coal down to 
his lower gangway, and the plaintiff was 
bound to receive the natural flow of water 
from the defendant's colliery through the 
openings mentioned in the preceding point, or 
protect himself against it by leaving a sufli- 
cient pillar to prevent such flow. This rule 
Is not modified by the mining of coal in the- 
defendant's colliery, and the consequent sub- 
sidence of the surface at the outa-op of the- 
vein. Answer: The defendant had a right 
to mine out aU his coal to his lower gangway, 
but not In disregard of the effect of his mode 
of operating upon the subjacent mine. The 
operator of such mine cannot complain of the 
mere natural flow of water from the upper 
mine. Here again I adopt the language of 
Agnew, J., in the case before referred tor 
^'When water, following the law of gravita- 
tion, after the removal of the coal in a care- 
ful and proper manner, finds Its way by per- 
eolation, or through fissures unforeseen and 
unknown, into the lower mine, its owner can- 
not complain of it as an injury done by the- 
owner of the upper mine, * * * i incline 
to think also that openings made before by a 
trespasser from the lower into the upper 
mine, and unexpectedly struck by the upper 
owner in mining, do not differ from natural 
fissures in the effect produced upon the lower 
mine." Beyond this natural flow the defend- 
ant was not absolved by the facts stated from 
the duty of providing appropriate, reasonable- 
means to prevent the injurious Inflow of 
water into the adjoining mine. The verdict 
was for the plaintiff for §128,808.41. This 
rule for a new trial was thereupon taken for 
the defendant 
Eo die. Eule discharged. 

(See Thomas Iron Co. v. Alleotown Mining 
Co., 28 N. J. Eg. 77, and cases cited in the re- 
porter's note. And see Prevost v, GorrelL 
[Case No. 11,400].) 

[NOTE. Subsequently a motion for an order 
to the clerk to issue an attachment in execution 
was allowed. Case No. 11,400. The marshal of 
the Western district of Pennsylvania was direct- 
ed to levy upon the property in that district, and 
the same writ was then handed to the marshal 
of the Eastern district, with directions that he 
should seize under it the property in that district 
The marshal of that district then applied to 
the court for instructions as to whether he had 
authority to levy under the writ directed to the 
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•raarsTial of the Western district, or whether an in- 
<lependent writ issued from the Western district 
directed to himself was necessary. The court 
"held that the direction of the writ to one mar- 
shal was merely formal, and of no consequence. 
<3ase No. 11,402, Being unable to satisftr hif 
judgment by execution at law, the plaintiff hied 
suits on the chancery side in aid of the execu- 
tion against the defendant and others, to whom 
it was charged that the defendant had made con- 
veyances of real estate for the purpose of hinder- 
ing the plaintifE in the collection of his audgment. 
Demurrers to the bills in two of these cases 
Tv-ere overruled. .Cases Nos. ll,40o and 11,408. 
For a motion by one of the witnesses in this siiit 
to be excused from appearing before an examin- 
■er for the purpose of being examined, see Case , 
!No. 11.403a.] 



Case K"o. 11,405. 

PREVOST V. GORKELL. 

[7 Wkly. Notes Cas. 261; T Reporter, 296.] i 

Circuit Court, E. D. Pennsylvania. Feb. 5, 
1879. 

EQPITT — PllACTICn — MULTIFARI0USSE33 — 

Demcrbek. 
A bill filed by an execution creditor, in aid of 
■execution, against his judgment debtor and oth- 
ers who have fraudulently combined with him to 
conceal his property, is not multifarious, al- 
though there is no averment of a common con- 
spiracy between all the defendants, and though 
it is not alleged that each defendant was cog- 
nizant of the fraudulent acts of any of his co- 
defendants, other than those in which he him- 
self took part with the judgment debtor. 

Bill in equity in aid of execution at law, 
filed by Prevost, setting forth the following 
facts: The complainant had obtained a 
large judgment against Gorrell [See Case 
No. 11,404], and had then issued execution 
against all of his discoverable propertj;, real 
and personal, within the state of Pennsyl- 
vania, the sale of which left a large part of 
the judgment unsatisfied. The bill alleged 
that Gorrell had owned large quantities of 
real estate, which during the pendency of 
Prevost's suit against him, and prior to 
judgment therein, he had fraudulently trans- 
ferred to the other defendants respectively, 
without consideration, and with notice of 
Ms fraudulent intention, for the purpose of 
evading payment of the judgment The bill 
stated speciaUy various instances of these 
alleged fraudulent transactions, and averred 
a general fraudulent intention on Gorrell's 
part directed to the accomplishment of the 
particular fraud of injuring the complainant 
by depriving him or delaying him in collect- 
ing his judgment debt. The bill did not, how- 
ever, allege a common conspiracy between 
all of the individuals who had received the 
alleged fraudulent conveyances, merely stat- 
ing that Gorrell, the debtor, had carried out 
his general unlawful purposes by fraudu- 
lently conspiring with each of the other de- 
fendants separately as to each of their con- 
veyances respectively. The bill alleged the 
impossibility of adequate relief without dis- 

1 [7 Reporter, 296, contains only a partial re- 
port] 
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coveiy, and prayed discovery and such re- 
conveyances as the court might direct after 
taking testimony and- a hearing, and the 
complainant submitted himself to such direc- 
tions as the court might order, that an equi- 
table division of the debtor's estate amongst 
creditors might be made. The defendants 
filed a demurrer on the ground of multifari- 
ousness. 

The case was first argued before CAD^VAtf- 
AI>ER, DistL-ict Judge, and subsequently re- 
argued before McKENNAN. Circuit Judge. 

Mr. McMurtrie and James Ryon (with them 
L. W. Smith, Swain, Kaereher, Mann & 
Brightly), for the demurrer. 

The bill is multifarious because it joins dis- 
tinct claims together in one suit. This pro- 
ceeding, which is for discovery, joins with 
the principal debtor, Gorrell, twenty-four other 
persons between whom no common conspiracy 
to defi-aud the complainant is alleged, and to 
whom no common fraudulent motive is imput- 
ed. This is a bold attempt, not only to ton- 
dense twenty-four proceedings in one, but to 
obtain as against each defendant whatever 
advantage has accrued to the complainant from 
any other defendant's testimony. Counsel will 
attempt to use the declarations and testimony 
of one complainant against the rest; and if 
it be answered that this cannot be done un- 
til the common fraud is shown, the demurrer 
is at once shown to be well founded, for the 
test of whether the bill is good is whether the 
defendants are so connected that one's testi- 
mony will affect the othei-s. Moreover, if no 
damage were to result from testimony appli- 
cable iu one ease being used in another, observe 
the hardship. Each defendant must provide 
himself- with counsel, and watch the testimony 
taken at each meeting, whether it relate or 
not to the allegations against him. The cost, 
labor, and time wasted are ill compensated by 
the costs of the case if the complainant fails, 
and even if he succeed each defendant is un- 
justly treated by joining with his case a score 
of others. In Maryland (Dunn v. Cooper, 3 
Md. Ch. 46) the difficulty was felt and the 
principle recognized, though the decision was, 
for special reasons, in the complainant's fa- 
vor; and in Metcalf v. Cady, 8 Allenj 587, 
the veiy point was decided in our favor. In 
that case a bill in equity was filed by the as- 
signee of an insolvent debtor against several 
defendants to set aside mortgages upon dif- 
ferent parcels of real estate executed to them 
respectively to avoid the provisions of the 
insolvent law. The bill was held multifari- 
ous. 

A. Sydney Biddle (with hhn Hughes & Far- 
quhar, Mr. Bartholomew, and Geo. W. Bid- 
die), contra. 

The rule is admittedly one of convenience, 
and the question in each class of cases is 
therefore, on which side do the advantages 
preponderate (1 Daniell, Ch. PI. & Prac. 
334)? Where one general right only is 
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claimed by the bill, it matters not that the 
various defendants have distinct interests, 
as in the well-known fishery case (Mayor 
of York V. Pilkington, 1 Atk. 282, cited Ld. 
Red. 182). And see City of London v. Per- 
kins, 3 Brown, Pari. Cas. (Tomlin's Ed.) 
C02. But where the bill is by a creditor 
to enable him to obtain satisfaction of a 
judgment at law, which he has been hinder- 
ed in doing by the acts of the judgment 
debtor combining with the other defendants 
respectively, the objection for multifarious- 
ness has always been overruled. Brinker- 
hoff V. Brown, 6 Johns. Ch 139; Fellows v. 
Fellows, 4 Cow. 682; Boyd v. Hoyt, 5 Paige, 
G5; Chase v. Searles, 45 N. H. 511; Trego 
V. Skinner, 42 Md. 432; Jacobus' Bs'r v. 
Jacobus, 20 N. J. Eq. 49; Gibbs v. Larrabee, 
23 Wis. 495; Gaines v. Chew. 2 How. [43 
U. S.] 642; Snodgrass v. Andrews, 80 Miss. 
472; Lord Foley v. Carlon, 1 Younge, 373; 
Bartee v. Tompkins, 4 Sneed, 636; Ran- 
dolph V. Daly, 1 O. E. Green [IG N. J. Eq.l 
314; Jones v. Frost, 42 Law J. Ch. 47. And the 
reason is that in each case the proceeding is 
in reality an equitable execution. The prop- 
erty of the judgment debtor is still his. wher- 
ever the title may be, to satisfy the plaintiff's 
execution. The wrong is one, although per- 
petrated by many hands. It is the judg- 
ment debtor's fraudulent treatment of his 
property to injure the plaintiff. Again, if 
the complainant were to sue the principal 
debtor in twenty-four separate suits, the debt- 
or might justly complain that an action had i 
been split up into a great number, and might 
plead to each for the nonjoinder of essential 
parties. Granted the inconvenience to these 
defendants in this proceeding, it is not out- 
weighed by the difficulties in the plaintiff's 
way if he were to separate his suits, and 
would not the judgment debtor be a loser by 
such a mode of procedure? 

McKENNAN, Circuit Judge. This case was 
once argued at great length before Cadwala- 
der. District Judge, in my absence, and al- 
though he at first entertained considerable 
doubt whether the objection of multifarious- 
ness was not well founded, he was after- 
wards convinced that the objection was un- 
tenable, and communicated his views to me. 
That fact would have great influence witli 
me in determining a matter belonging to a 
branch of jurisprudence in which Judge Cad- 
walader was so pre-eminently skilled. But, 
after hearing the arguments of counsel, I 
must say that my own judgment concurs en- 
tirely with his in this matter. The i-ule is 
one of convenience. Defendants must not be 
oppressed by permitting the joinder of inde- 
pendent causes of action in one bill. This Is 
the case where there is but one defendant, 
and he is sued for matters wholly distinct in 
their nature. But, as has been said, there is 
no absolutely unvarying rule upon the sub- 
ject, and whether the' bill is multifarious 
must be determined in each ease. Now, 



where the complainant, a judgment creditor, 
seeks the aid of a court of equity against his 
debtor, showing that by the latter's fraud he 
is unable to proceed successfully at law, there 
is but one cause of action, the debtor may 
have put the property beyond his control by 
conveying it to many different hands. What 
matters it that each co-defendant was una- 
ware of the details of the conduct of the oth- 
er co-defendants, provided he united with the- 
judgment debtor to defraud the complainant? 
Each sepai-ate fraudulent conveyance was 
part of the one general act complained of, 
and the complainant was bound to proceed 
against all the debtor's property, it matters 
not in whom the nominal title might be, in 
one proceeding, if he could do so. The de- 
murrers are overruled, and the defendants 
are ordered to answer in thirty days. 
[See note to Case No. 11,404.] 



Case KTo. 11,405a. 

PREVOST V. GORRELL ot al. 

[7 Wkly. Notes Cas. 264.] 

Circuit Court, E. D. Pennsylvania. April 30^ 
1879. 

PllACTIOE — TaKIXG of TESTIMONY. 

1. Place of taking testimony, under special 
circumstances, where witness resides in a differ- 
ent place from the examiner. 

2. Sur motion by one of the defendants to 
have his testimony taken in Philadelphia. 

This was a proceeding in equity in which 
the matter had been referred by the court 
to the oflacial stenographer of the Schuyl- 
kill county court, as examiner to take testi- 
mony. The examiner and two of the com- 
plainant's counsel lived in Schuylkill coun- 
ty; the other counsel of the complainant re- 
sided in Philadelphia. This defendant, Mr. 
Audenried, lived in Philadelphia; and being 
subpoenaed by the complainant to appear be- 
fore the examiner at Pottsville, that his tes- 
timony might be taken on behalf of the 
complainant, he refused to appear, and made 
aflidavit to the foregoing facts, and further 
stated that his going -to Pottsville for the 
time neeessaiy to have his testimony taken 
would greatly injure his business, and 
would greatly " embarrass and annoy him, 
and cause him much loss. 

Mr, McMurtrie, for the motion. 

Two of the complainant's counsel live 
here. It would be very unjust to compel 
this defendant to go to Pottsville when he 
can be examined here quite as readily, and 
his going there would greatly injure his 
business. 

A. Sydney Biddle and G. W. Biddle (Hughes 
& Farquhar and Mr. Bartholomew with them), 
contra. 

The question is merely one of convenience. 
Our colleagues who are conducting this ex- 
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amination live in PottsvUle. and it Mr. Au- 
denreld is examined here, they must come 
here for that purpose. The' examiner resides 
in Pottsvilie. 

MeKENNAN, Circuit Judge. The witness 
must appear before the examiner unless the 
court excuse him. Ordinarily this would not 
he done, but here there are special reasons 
stated in the affidavit, which are unconti-a- 
dicted, from which it appears that the wit- 
ness would he subjected to severe loss if he 
-n-ere forced to go to Pottsvilie. As some of 
the complamants' coimsel live in Philadel- 
phia, whicli is not only the witness' residence, 
but the place of holding court in the district, 
and as no inconvenience in taking Mr. Au- 
denreid's testimony here before a commis- 
sioner is shown, the motion is allowed. 

[See note to Case No. 11,404.] 



Case liTo. 11,406. 

PBEVOST V. GRATZ et al. 

[1 Pet. C. G. 364.] i 

Circuit Court, D. Pennsylvania. Oct Term, 
1816.2 

TnusTS— How Established — Pkodf — DECLAnA,- 
Tiov OF Trust— Gains akd Pkofits— Tkcstee's 
PuucHASE— Deed— Erasure— PitESUMPTios op ' 

ACQOIESOBXCE. 

1. To establish b trust, the proof lies on the 
-party who alleges it. 

2. Where the grantee in a conveyance of a 
tractof land, had in an account between him and 
the grantor, made out subsequent to the execu- 
tion of the deed, given the grantor credit for the 
proceeds of the sale of part of the land convey- 
ed bv the deed, this credit was held to amount to 
a declaration of trust, so as to repel the idea 
that the conveyance was intended to he abso- 
lute. 

[Cited in brief in Miltenberger v. Morrison, 39 
aio. 75.] 

3. When land is conveyed for a consideration 
which is to be afterwards ascertained by the 
price at wh'ch the grantee may sell it, there 
arises a resulting trust to the grantor, until the 
Bale is made; and the grantee becomes a trus- 
tee, subject to all the equitable rules, which 
would have bound him had the deed in express 
terms empowered him to sell for the use of the 
grantor; and the grantor has in both cases an 
equal interest in the sale, and the same claim 
upon the best exertions of the grantee to obtain 
the highest price which the propertj- will com- 
mand. 

4. Whatever profit is gained by a trustee by 
the sale of property held by him in trust, belongs 
to the cestui que trust; and a trustee can never 
purchase or hold the property, discharged of the 
equity of the cestui que trust to call upon him, 
in a reasonable time, to account for the profit, 
or to have a re-sale. 

[Cited in Boynton v. Dyer, 18 Pick. 6. Cited 
in brief in Kennedy v. Keating, 34 Mo. 26; 
Meaner v. Hamilton, 27 Pa. St 139.] 

5. A purchase made by a trustee is not abso- 
lutely void, but voidable at the election of the 
cestui que tnist, if he is dissatisfied with it, and 
in a reasonable time afterwards impeaches its 
validity. But, if after a knowledge of it he 



1 [Reported by Richard Peters, Jr., Esq.] 

2 [Reversed in 6 Wheat (19 IJ. S.) 481.] 
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acquiesces in it, the sale will be valid both in 

courts of law and equity. 
[Cited in brief in Appeal of Daring, 13 Pa. St. 
234. Cited in Ashhurst's Appeal, 60 Pa. St 
315. Cited in brief in Campbell v. McLam, 
51 Pa. St. 202: Fisher's Appeal, 34 Pa. St 
30. Cited in Hays v. Heidelberg, 9 Pa. St. 
210. Disapproved in Marshall v. Carson, 38 
N. J. Eq. 256. Cited in McKean & Elk 
Land & Imp. Co. v. Clay, 149 Pa. St. 277, 24 
Atl. 213; Wesley Church v. Moore, 10 Pa. 
St 273.] 

6. An erasure in a deed, not shown to have 
been made before execution, is sufficient to avoid 
it upon the plea of non est factum. The pre- 
sumption in such a case is, that the alteration 
was made after the execution of the deed; and 
the same presumption arises in reference to a 
settled account in which an erasure or altera- 
tion has been made. 

[Cited in Bailey v. Taylor. 11 Conn. 535; Bea- 
man v. Russell, 20 Vt 210; Hills v. Barnes, 
11 N. H. 397; Pipes v. Hardesty, 9 La. Ann. 
152; Somerset v. Rehoboth, 6 Cush. 320.] 

7. Length of time afEords no presumption of 
an acquiescence in a purchase by a trustee of 
property held by him in trust, unless it appears 
that the cestui que trust bad notice that the 
trustee had become the purchaser. 

[Cited in Piatt -v. Oliver, Case No. 11,115.] 

8. A creditor who, after he is so, becomes a 
trustee for his debtor, does not by that act im- 
pair rights which he had antecedently acquired 
against him. 

9: If a trustee, executor or agent, buy in debts 
due by his cestui que trust, testator, or princi- 
pal, for less than their nominal amount the 
benefit arising therefrom belongs to the person 
for whom he acted. 

[Cited in Oakley v. Hibbard, 1 Pin. 683.] 

10. A court of equity will not permit a person 
acting as a trustee, to create in himself an inter- 
est opposite to that of his cestui que trust or prin- 
cipal. It is otherwise if the trustee was a cred- 
itor before the trust arose. In which case, he 
may pursue the same legal means for enforcing 
payment of his debt which would have been 
open to him, had he not become a trustee. 

11. There is no principle of equity which will 
invalidate the title of a trustee to land, which 
the law has taken out of his hands, and which 
he has purchased from one appointed to sell it 
The reasons which forbid a trustee to purchase 
the trust property, where he is the seller, do not 
apply to such a case. 

[Cited in Allen v. Gillette, 127 TJ. S. 596, 8 

Sup. Ct 1334.] 
[Cited in Chorpenning's Appeal, 32 Pa,. St. 

317.] 

12. Where a party has had it in his power to 
ascertain the importance of testimony before 
the hearing of his case, and has neglected to do 
so, and to obtain the testimony, a court of equity 
will not grant a re-hearing of the case, on the 
■ground that the importance of the evidence had 
been ascertained after the decision, although the 
justice of the case might be promoted by it 

[Cited in Ruggles v. Eddy, Case No. 12,118; 

De Florez v. Raynolds, Id. 3,743; Page v. 

Holmes Burglar Alarm Tel. Co., 2 Fed. 333; 

Spill V. Celluloid Manufg Co., 22 Fed. 96; 

Witter V. Sowles, 31 Fed. 10.] 
[Cited in Mulock v. Mulock. 28 N. J. Eq. 18; 

Lyon v. Boiling, 14 Ala. 753.] 

This case was argued at the last term, and 
was taken under advisement until the pres- 
ent. It was a bill filed on the equity side of 
the eoui-t, by [George W. Prevost,] the ad- 
ministrator (de bonis non) with the will an- 
nexed of George Croghan, deceased, against 
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tlie administi-ators of il. Gratz, deceased, 
who was one of the executors of G. Oroghan. 
The hill charges M. Grata and B. Grata 
(whose representatives are no parties) with 
sundxy breaches of trust committed during 
the life time of G. Croghan, and with waste, 
mismanagement, and neglect of duty in rela- 
tion to the assets which came to their hands, 
after G. Croghan's death. 

WASHINGTON, Circuit Justice. Many of 
the charges contained in this bill, were ei- 
ther abandoned, or not seriously pressed at 
the argument of this cause, and the com- 
plainant's counsel confined themselves in a 
great measure, to the three following grounds 
of complaint, and to some others of minor 
importance. The first respects a tract of land 
lying on Tenederah livei*, in the state of 
New York, which was conveyed by G. Cro- 
ghan to M. Gratz, as containing 9050 acres, 
by deed bearing date the second of March, 
1770, for the consideration of £1800. The 
complainant contends, that this conveyance, 
though absolute in form, was made under a 
secret trust, to be sold for the benefit of the 
grantor; and upon this ground he claims the 
amount for which this land was aftei-wards 
sold by M. Gratz, after the death of G. Cro- 
ghan, with interest thereon to this time. This 
trust is denied by the defendants, or, if it 
existed, they contend that the land was aft- 
ei-vvai-ds purchased by M. Gratz, the ti-ustee, 
with the consent of G. Croghan, for the sum 
of f SoO. los,, New York currency. 

The questions then are, first, was the sale 
to M. Gratz absolute as the conveyance pur- 
ports, or was it in trust to sell for the benefit 
of the grantor; and if in trust, then, second- 
ly, is the complainant entitled under all the 
circumstances of the case, to claim the 
amount for which the land was actually sold 
by M. Gratz? 

First To establish a trust the proof lies on 
the complainant. The deed upon the face of 
it is absolute, and contains covenants unusual 
and unnecessary in a deed of trust, such as 
a general warranty, and others, in relation to 
the 'title of the grantor. It is also worthy of 
remark, that the other absolute deeds made 
by G. Croghan to B. Gratz, were followed 
soon after by a declai-ation of ti-ust, which 
was not made as to this land. 

But, strong as these circumstances are to 
warrant a presumption consistent with the 
terms of the deed, they are outweighed by 
the account of the 30th of March, 1775, set- 
tled between JNL and B. Gratz and G. Cro- 
ghan, in which the latter is credited for 
"cash received in August, 1774, from How- 
ard, for the tract of land on Tenederah, sold 
to him by M. Gratz, with interest from the 

day of sale, pounds." The account 

found amongst the papers of M. Gratz, which 
is endorsed to be a copy of that delivered to 
G, Croghan, differs no otherwise from it, 
than by the pen being drawn through the 
word "Howard," and the interlining of the 
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words "Michael Gratz." But if either of those 
persons was the purchaser from G. Croghan. 
in August. 1774, it follows that M. Gratz 
could not have been the puo-chaser in the 
year 1770. This ci-edit, therefore, amounts to 
a clear declaration of the trust, so as com- 
pletely to repel the idea that the conveyance 
to M. Gratz at that time, was intended "to be 
absolute. What the real intention of the par- 
ties was, it is not easy from the evidence to 
determine. Yet it seems not improbable, that 
the land was conveyed as a security for a 
debt which was then due by G. Croghan to 
M. Gratz, that he might sell the same and 
apply the proceeds towards its discharge. It 
appears by the before mentioned settled ac- 
count of March, 1775, that at the time this 
conveyance was made, G. Croghan was con- 
siderably indebted to M. and B. Gratz; and 
a memorandum subjoined to another account, 
No. 13, in the handwriting of G. Croghan, 
goes strongly to show that this land had been 
conveyed to M. Gratz, for a price not deter- 
mined upon between the pai-ties, but which 
was to be afterwards fixed, either by a sale, 
or by the subsequent agreement of the par- - 
ties. But, whether the intention of this con- 
veyance was that which has been just men- 
tioned, or that which the complainant's coun- 
sel contend for, is not important in the view 
of a court of equity. For, where land is con- 
veyed for a consideration which is to be aft- 
erwards ascertained by the price at which 
the grantee may sell it, there arises a result- 
ing trust to the grantor until the sale is made, 
and the grantee becomes a trustee, subject 
to all the equitable rules which would have 
boimd him, had the deed in express terms 
empowered him to sell for the use of the 
grantor. In both cases, the grantor is equal- 
ly interested in the sale which the grantee is 
to make, and Jias the same claim upon his 
best exertions to obtain the highest price 
which the j)i-operty will command. 

Second. The next question is, is the com- 
plainant entitled, under the circumstances of 
this case, to claim all the profit which M. 
Gratz has made by the resale of this land? 
Nothing can be more just than the princi- 
ples which govern a court of equity in rela- 
tion to purchases made by the trustee of the 
trust property. He pledges his honest en- 
deavours to promote the interest of the cestui 
que trust, by disposing of the property on 
the best terms which he can obtain; and 
equity will not peimit him to create an in- 
terest in himself, inconsistent with this 
pledge, and which may seduce him from an 
upright fulfilment of his duty. Whatever 
profit is gained by the sale belongs to the 
cestui que trust, and the trastee can never 
purchase or hold the property dischai-ged of 
the equity of the cestui que trust, to call up- 
on him, in a reasonable time, to account for 
this profit, or to have a re-sale. The pur- 
chase, however, by the trustee, is not abso- 
lutely void, but voidable at the election of 
the cestui que trust, if he is dissatisfied with 
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it, and in a reasonable time after a knowl- 
edge of the fact impeaclies its yalidity. But, 
if after sucli knowledge lie eonfirms the sale, 
■or unequivocally acquiesces in it, it will 
stand ratified by those general principles, 
which prevail as well in courts of law as of 
■equity. M. Gratz, the trustee, having in 
this case, become the purchaser of this land, 
the only remaining inquiry is, was the pur- 
-ehase confirmed or acquiesced in by G. Oro- 
ghan, after a full knowledge of that fact? 

Here, unfortunately, we are left to wander 
very much in the field of conjecture. The 
■evidence in the cause sheds a very feeble 
light upon this transaction. The account of 
the 30th of March, 1775, found amongst the 
papers of G. Croghan, informed him, that 
the land had been sold to a man of the name 
•of Howard, for a certain sum, which in Au- 
gust, 1774, had been received by the trustee, 
:and therefore interest is credited. This was 
not true in fact, as the evidence in the cause 
most abundantly proves, and as the defend- 
ants' counsel are compelled to admit The 
counterpart of this account retained by M. 
•Gratz, and found amongst his papers, having 
the signature of G. Croghan to it, states that 
lil. Gratz, and not Howard, was the purehas- 
■er. If the erasure of Howard's name and the 
substitution of M. Gratz, were made prior 
to the signature of G. Croghan, the evidence 
•of his knowledge of the fact that M. Gratz 
was the purchaser, and of his acquiescence, 
Tvould be complete. This then is the turmng 
point of this part of the cause. When were 
the erasure and interlineation made? If aft- 
er the accqunt was seen and approved by G. 
■Croghan, it was, to say the least of it, a very 
unwarrantable act. and such as the court 
would feel very unwilling, lightly, to impute 
to a man whose character has not been im- 
peached, and who appeai-s to have possessed 
during his life, the undiminished confidence 
of G. Croghan, and, after his death, of Colo- 
nel Prevost. Neither does it appear that he 
■could have had any sufficient inducement to 
practise a deception of this kind, as it would 
■seem from the evidence, that the price of the 
land credited in the account was about its 
real value at the time of the alleged sale of 
It. But, notwithstanding these fiavourable 
<:ircumstances, and the strong ineUnation of 
my mind, as a man, to acquit M. Gratz of 
Improper conduct in this transaction, I feel 
myself compelled, as a judge, to say, that the 
weight of the evidence is against the defend- 
ants. I find upon the face of the before 
mentioned account, retained by M. Gratz, as 
a copy of the one delivere^d to G. Croghan, a 
material erazure and interlineation, made in 
the hand writing of M. Gratz himself; and 
all this unexplained by any evidence what- 
•ever tending to show at what time they were 
made. These of themselves would be suffi- 
■cient, upon the plea of non est factum to a 
deed, to avoid it. The presumption in such 
a case is that the alteration was made after 
the execution of the deed, and the same pre- 
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sumption arises in reference to a settled ac- 
count. But, in this case a counterpart of the 
account was delivered to G. Croghan, and re- 
mained in his possession, in which no such 
erazure and interlineation appear. Were this 
a deed, then, what further evidence could be 
required, to prove that the alteration had 
been made by M. Gratz, after the signature 
of G. Croghan, than to produce the counter- 
part, and to show the variance? 

It was said in behalf of the defendants, 
that the account delivered to G. Croghan, 
was probably made out by B. Gratz at Pitts- 
burgh, where it bears date, under a mistake 
of his, that his brother had in fact sold the 
land to Howard; and that a parol contract 
for such a sale may have been made, but 
was not carried into execution; in conse- 
quence of which, the correction was made by 
M. Gratz, with the assent of G. Croghan, aft- 
er he received the counterpart of that ac- 
count These conjectures may possibly be 
all true, but they are inconsistent with the 
evidence which the accounts themselves fur- 
nish, and there is not a solitary circumstance 
\ in the cause to countenance them. Both ac- 
counts bear date at Pittsburgh on the same 
day, and the one retained by M. Gratz, hav- 
ing the signature of G. Croghan, is, by an 
indorsement on 'it in the handwriting of M. 
Gratz, declared to be a copy of the account 
delivered to G. Croghan. The necessary pre- 
sumption, then, is that the one account was 
delivered, and the other received the signa- 
ture of G. Croghan, at the place and on the 
day so stated. 

Upon the whole, I am brought to this con- 
clusion, that G. Croghan did not know, and 
therefore could not confirm or acquiesce in 
the purchase by M. Gratz, so as to bar his 
equitable title to call for an account of the 
■profit made of this property by his trustee. 
The antiquity of this claim— the apparent sat- 
isfaction of G. Croghan with the price at 
which the land was credited by M. Gratz— 
and the injustice of giving to the representa- 
tives of G. Croghan so enormous a profit as 
the subsequent rise in the value of this land 
would afford— have been strongly pressed up- 
on the court by the defendants' counsel, as 
reasons for rejecting this claim. But length 
of time affords no presumption of an acqui- 
escence; without which, or an express con- 
finnation by the cestui que trust, the trustee 
can acquire no valid title, unless it appears 
that the cestui que trust had notice that the 
ti-ustee had become the purchaser. Now in 
this case, there is not only the absence of all 
evidence of such notice, but the account left 
with G. Croghan, was calculated to impress 
him with a different belief, and to put a stop 
to all inquiry. If G. Croghan was informed 
of the fact, yet, from the absence of evidence 
to prove that he was so, the conclusion of law 
must necessarily be against the defendants, 
they will suflEer as many others have done, 
from a similar cause. M. Gratz might easily 
have placed his title beyond the possibility 
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of danger, by taking some written acknowl- 
edgment from G-. Croghan to sanction it; 
and liis omission to do this, proves, either 
that he was chargeable with inexcusable neg- 
ligence, or that no notice was given to Q. 
Croghan, who was the real purchaser. If no 
such notice was given, then the land never 
did belong to M. Gratz, and there can be no 
hardship in compelling his representatives to 
account with the real owner, for the profit 
made by their testator, upon the sale of prop- 
erty to which he had no title, with interest 
on the same. 

The second ground of complaint respects 
a judgment obtained by the representatives 
of TV. M'llvaine, against G. Croghan, which 
was purchased by B. Gratz, during the life 
of G. Croghan, and was by him assigned to 
one of the defendants, who, under one or 
more executions issued on that judgment, be- 
came the purchaser of sundry tracts of lands, 
formerly the property of G. Croghan. 

The material facts are as follows:— On the 
30th of March, 17G9, G. Croghan gave his 
bond to T7. M'llvaine for the sum of four 
hundred pounds, which debt, by the will of 
M'llvaine,' became vested in his widow, who 
afterwards intermarried with John Clark. A 
judgment was obtained upon this bond 
against G. Croghan, in the year 1774 or 1775, 
in the name of Wm. Humphreys, the execu- 
tor of M'llvaine, and a fieri facias was issued 
thereon, returnable to April term, 1775. In 
March preceding the return day, B. Gratz 
purchased this judgment from Clark, and re- 
ceived an assignment thereof, for which he 
gave his own bond for three hundred pounds, 
with interest. B. Gratz having failed to dis- 
charge the whole of this bond, was sued by 
Clark, and a judgment was recovered against 
him, in the year 1794, for eighty-nine pounds 
six shillings and ten pence, the balance due,' 
which sum was afterwards paid by M. Gratz. 
Sometime in the year 1800, B. Gratz assigned 
the judgment against G. Croghan to his neph- 
ew, Simon Gratz, one of the defendants, part- 
ly in consideration of natural affection, and 
partly in consideration of the above sum paid 
by M. Gi-atz. Simon Gratz having thus be- 
.eorne the beneficial owner of this judgment, 
proceeded to issue executions thereon, after 
the death of G. Croghan, under which sundry 
tracts of land, amounting in the whole to 
about IGOO acres, were seized and sold, and 
were purchased by Simon Gratz for about 
1000 dollars. On the 16th of May, 1775, G. 
Croghan, by two deeds of that date, for a 
valuable consideration expressed therein, 
conveyed to B. Gi-atz about 45,000 acres of 
land; but, by a deelai-ation of trust, exe- 
cuted by B. Gratz on the 2d of .Tune, 1775, 
he acknowledged that these deeds were in- 
tended to be in trust, to enable the said B. 
Gratz to sell the said lands, and with the 
proceeds to discharge certain enumerated 
debts, due by G. Croghan, amongst which is 
that of Clark; and B. Gratz covenanted to 
account with G. Croghan for the sales of 
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f these lands, as soon as he could dispose of 
them. Upon these facts, it is contended by 
the complainant's counsel, that B. Gratz- 
ought to be considered by this court, as hav- 
ing purchased the above judgment with the 
ti-ust funds, and consequently for the benefit 
of G. Croghan; and that even if it was pur- 
chased with his own money, still, being a 
trustee for Croghan, the purchase should be- 
considered as having been made for his ben- 
efit, entitling B. Gratz to claim no more than 
the sum which he actually paid, and to re- 
tain the same out of G. Oroghan's estate, the- 
whole of which is chai-ged with the payment 
of his debts. That Simon Gratz, being an as- 
signee of this judgment, with notice of the- 
ti-ust and without a valuable consideration 
paid for the same, can stand in no better 
situation than the assignor did, and ought 
therefore to be treated as a trustee for the 
estate of G. Croghan, of the lands which he 
purchased under the executions issued on. 
that judgment, and be entitled to claim, 
merely the sum actually paid by B. Gratz,. 
with interest. 

It is to be observed in the first place, that 
there is not the slightest evidence on which, 
to ground a presumption, that this judgment 
was purchased with trust funds. B. Gratz- 
gave his own bond for the 300 pounds, at 
which time he and M. Gratz were considera- 
bly the creditors of G. Croghan; and it fur- 
ther appears by the exhibits in the cause, 
that the accounts between these parties, were- 
regularly settled from time to time, leaving 
at each settlement a balance against G. Cro- 
ghan. Neither did any funds arise from the- 
trust property, no part of the same having 
at any time been sold by the trustee. 

As to the argument predicated upon the- 
admission, that the purchase was made upon 
the credit and with the funds of B. Gratz, 
I hold it to be altogether untenable. B. Gratz. 
became the purchaser some months before the 
date of the conveyances to him, of the 45,000- 
acres of land, and I am yet to learn upon- 
what principle of equity it is, that a creditor,, 
who after he is so, becomes a trustee for his- 
debtor, does by that act impair or affect 
rights which he had antecedently aequh-ed 
against him. I admit the soundness of the- 
doctrine laid down by the complainant's coun- 
sel, that if a trustee, executor, or agent, buy 
in debts due by his cestui que trust, testator, 
or principal, for less than their nominal 
amount, the benefit gained thereby belongs- 
not to him, but to the person for whom he 
acted. A court of equity will not permit a 
pei-son, acting as a tnistee, to create in him- 
self an interest opposite to that of his cestui 
que trust or principal. But this doctrine is 
Inapplicable to the case of a fair bona fide 
creditor, who became so, prior to the assump- 
tion of his fiduciary character. In such a 
case he is entitled to claim the full amount 
of what was due from his cestui que trust, 
&c. and the latter has no right to inquire 
how much the former paid for it; so too, the- 
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trustee, &c. may pursue all legal remedies 
for enforcing payment of the debt, which 
would have heen open to him if he had not 
hecome a trustee. 

It is said, however, that the declaration of 
trust of 2d July, 1775, contains a promise 
to discharge this very debt out of the trust 
propert5% as sooa as the same could be dis- 
posed of. But it was not disposed of, and 
there are the strongest reasons for believing 
that it was altogether unsaleable. Independ- 
ent of the doubts which clouded the title, it 
would seem sufficient to observe, that B. 
Gratz had the strongest temptations to sell, 
and even to sacrifice this property, if it had 
been possible to dispose of it upon any terms. 

It is further contended, that the power of 
attorney given by G. Croghan, to B. and M. 
Gratz, dated the 10th of July, 1772, constitut- 
ed them trustees of all his lands, with unlim- 
ited power to sell them and to pay off his 
debts. It is in this part of the case, that I 
experience the difficulty of deciding satis- 
factorily to myself in consequence of the an- 
tiquity of these transactions, and the death 
of all those who might have explained them. 
What became of this power of attorney, and 
why it was never acted upon, are ques- 
tions which no evidence in the cause en- 
ables me to resolve. There are, however, 
strong reasons for presuming, that the pow- 
ers vested- In these agents, were found un- 
productive of any useful results; and, that 
the instrument which bestowed them, was 
afterwards delivered back to G. Croghan, or 
remaiumg with the Gratzes was considered by 
all the parties as a blank paper. This con- 
jecture is strongly countenanced by the fact, 
that this paper, as well as the deeds of May, 
1775, was found amongst the papers of G. 
Croghan, after his death. These very deeds 
furnish themselves the most persuasive evi- 
dence in support of this presumption. For 
if the general power to sell the whole of G. 
Croghan's lands, continued in force up to the 
year 1773, there could have been no necessity 
for giving to one of those agents, an authori- 
ty to sell a part of them. The fact, that no 
part of those lands was sold by the agents, 
or by Croghan himself, without a complaint 
having been uttered by the latter, that ap- 
pears, is nearly conclusive to prove that they 
were unsaleable. 

Another point insisted upon by the com- 
plainant's coimsel under this head is, that 
G. Croghan was not in reality a debtor to 
M'llvaine, inasmuch as there was found 
amongst Croghan's papers, a bond of M'll- 
vaine to him, dated the 5th of March, 1769, 
with condition that M'llvaine should by a 
certain day re-convey to Croghan, certain 
lands lying in Virginia, which Croghan had 
conveyed to M'llvaine in trust for the pay- 
ment of "a. particular debt, or in case it should 
not be in his power to make such conveyance, 
then to pay to Croghan the sum of £400. It 
was contended, that this bond being found 
uncancelled amongst the papers of the obli- 
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gee, proves that neither of the conditions had 
been performed. The short, but conclusive 
answer to this argument is, that the condi- 
tion of this bond was to be performed in the 
year 1770. and that if it was broken by the- 
failm-e of M'llvaine to make the re-convey- 
ance, M'llvaine became in that year a debtor 
to G. Croghan in the sum of £-100 the equiva- 
lent; yet Croghan suffered judgment to pass 
against him, and execution to issue in the 
year 1775, after which he lived about seven 
years, without having brought a suit on the 
bond, or asserted in any manner whatever 
a right to the money. If after a lapse of so 
many years, and under these sti'ong circum- 
stances, the court is not bound to presume 
against the existence of this debt, I know of 
no instance in which such a presumption 
ought to be made. If in truth the debt was 
really due, the charge of neglect is fairly 
imputable to Croghan, but not to his execu- 
tors. Upon the whole I am of opinion, upon 
this point, that the complainant is entitled to 
no relief. 

The next question for consideration is, 
whether the complainant Is entitled to call 
upon the defendants for an account of the 
personal estate of G. Croghan, which came 
to the hands of B. and M. Gratz, his execu- 
tors, or which they might have received? 
As to the estate, of which an inventory was 
duly returned, it appears that the whole of it 
was sold and accounted for by Mr. Powel, 
another of the executors. There is not the 
slightest" evidence that any of the testator's 
lands were sold by his executors, and the 
charge in the bill that such sales were made, 
is denied In the answer, so far as the defend- 
ants could deny it. The only question there- 
fore is, whether an account ought to be di- 
rected of the credits stated in the exhibit B., 
taken after the death of G. Croghan? The 
bill calls upon the defendants to say, whether 
all or any of these debts were collectea oy 
the executors. In their answer, the defend- 
ants state, that they do not know or believe, 
that any of them were collected, but that 
they believe, that the whole of them were 
desperate at the time of G. Croghan's death, 
or were merely nominal, being unsupported 
by any evidence or liable to offsets, to their 
full amount. The debts contained in this 
list, consist of specialties and notes for the 
payment of money, bonds with collateral con- 
ditions, and open accounts. The complain- 
ant's counsel contend, that it is incumbent 
on the defendants, to show, that these debts 
were desperate or not due, or that the execu- 
tors used due diligence to recover them and 
were .unable to do so; that having failed to 
establish either of these grounds of excuse, 
the executors became personally liable for 
the amount of those debts. If I thought that 
by directing an account, the auditor could 
throw any light upon this subject, which does 
not appear in the present state of the cause, 
I might feel it a duty to make such an order. 
I But it is manifest from the answer and ex- 
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hibits now before the court, that the defend- 
ants eau furnish no further explanations, 
than they have already given; and it woiild 
therefore be improper to expose the parties 
to this additional expense. 

The question is, whether under all the eir- 
■cumstances of this case, the defendants ought 
to be compelled to account for tne credits 
stated in exhibit E.? And this 1 am now 
prepared to decide. What are those circum- 
stances? G. Croghan died in the year 1782, 
at which time almost the whole of these debts, 
which were not specialties, were barred by 
the act of limitation; and the most modem 
of even the specialties, had been due nine or 
ten years. Though a very large land-holder, 
it is most obvious that Croghan was always 
in want of money and was considerably in- 
volved in debt. The power of attorney to 
B. and M. Gratz in 1772, and the subsequent 
-deeds of trust, together with exhibit F, afford 
strong evidence of these facts. B. and M. 
Gratz were at all times his creditors, and 
were therefore under the strongest tempta- 
tion of interest, not only to sell his lands, 
■ but to collect these debts. The necessities 
of Croghan were such as to stimulate him 
during his life to similar exertions, and to 
withhold indulgences from his debtors. Up- 
on what other ground can we account for the 
failure of all these parties to collect these 
debts, than this; that for some reason or 
other, payment of them could not be en- 
forced? Soon after the death of Croghan, 
Colonel Prevost, residuary devisee by mar- 
riage with his only child, came to Pennsyl- 
vania; where he resided for some years, and 
interfered so extensively in the affairs of 
the estate, with the free consent and appro- 
bation of B. and il. Gratz, that he would ap- 
pear from his correspondence with those gen- 
tlemen, to have been the active and they 
merely the nominal executors. So early as 
the year 1784, he called upon the executoi-s 
for a statement of the affairs of the estate, 
and no doubt received it, as we hear of no 
complaint from Mm against these executors 
at any time; but on the contrary they appear 
throughout, to have possessed his entire con- 
fidence and friendship. There is every rea- 
son to believe that he had at all times free 
access to the papers relating to the estate, 
and made such use of them as he thought 
proper. After aiding the executors for ten or 
eleven years to wind up the business of the 
estate, he withdrew altogether from further 
participation in their duties, intimating his 
opinion, that any further exertions would be 
unavailing. Such appears most clearly to 
have been the opinion of the executors, who it 
appears were obliged to advance their' own 
money for the small stuns necessary for pros- 
ecuting such suits as were instituted, and for 
defraying their travelling expenses. From 
the year 1793, we hear no more of Colonel 
Prevost, and in the year 1812, thirty years 
after the death of G. Croghan, this suit was 
brought. If there ever was a case, where 
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presumptions ought to be made in favour of 
executoi-s, this is surely one. If Colonel Pro- 
vost had been under any disability to inves- 
tigate the conduct of those gentlemen, or if 
he had been denied information necessary for 
him to possess, different considerations would 
have resulted. But no such disability or ig- 
norance is even pretended, and I therefore 
feel myself compelled to say, that the cir- 
cumstances of this case do so fully support 
the allegations of the answer in relation to 
these debts, tliat an account ought not to be 
directed. Under this head, it may be proper 
to notice a claim which was made by the 
complainant's counsel, though not seriously 
pressed, in relation to a tract of land pur- 
chased by M. Gratz at a sheriff's sale, under 
a judgment and execution of one Spears; 
for the profit made upon which, it was con- 
tended the defendants ought to account. 

But I conceive that the rule laid down in 
respect to the Tenederah lands, does not apply 
to this case. I know of no principle of equi- 
ty which wai invalidate the title of a trustee 
to laud, which the law has taken out of his 
hands, and which he purchased from one ap- 
pointed by the same authority to sell it. 
This is precisely like the case of an executor, 
who purchases at a sheriff's sale the personal 
property of his testator, seized and sold xm- 
der execution. The reasons which forbid a 
ti-ustee from purchasing the trust property, 
where he himself is the seller, do not apply 
to such a case. An account has also been 
asked of 18,5S0 acres of land, which were 
conveyed by G. Croghan to M. Gratz, by deed 
dated the 29th of April, 1779, under a suspicion 
which the counsel entertain, that this sale 
Avas not a real one. The answer to this claim 
is, that there is not the slightest evidence 
to countenance this suspicion; and there 's 
no reason for supposing that a reference to 
the auditor, will throw any additional light 
on this subject. 

I shall therefore decree an account of tho 
profits made hy M. Gratz, upon the purchase 
and sale of the Tenederah land, with interest 
thereon, allowing to the defendants ail just 
discounts, and dismiss the bill as to all the 
other matters contained in it 

After the decree was pronounced In the 
above case, the defendants applied for a re- 
hearing, upon the ground of after discovered 
evidence. The affidavit stated, that since the 
decree, the defendants upon examining the 
papers in their possession, were led to con- 
clude that a Mr. Symons of Baltimore might 
know something in relation to the Tenederah 
land, in consequence of which they had called 
on him and obtained his affidavit. This affi- 
davit states that G. Croghan knew that those 
lands were purchased hy M. Gratz. Cases 
cited against the motion; 2 Freem. 31; 1 
Hen. & M. 177; Coop. Eq. Prac. 91, 

WASHINGTON, Cu^cuit Justice. I feel the 
strongest disposition to grant this motion be- 
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cause I am satisfied that tlie justice of tlie 
case would be promoted by it. But I should 
deviate so far from well established rules, 
and should open a door to such glaring incon- 
veniencies, that I dare not indulge this m- 
clination. The means whence this informa- 
tion was obtained, leading to this newly dis- 
covered evidence, have been in the possession 
of the defendants from the time when this 
suit was instituted; and their not obtainimr 
the evidence, in time for the hearing, arose 
from the inattention or misjudgment of the 
defendants, neither of which is sufficient to 
entitle tlie party to a re-hearing. 

• [NOTE. Pursuant to an order of the court, a 
reference was made to an auditor. This cause 
then came before the court On exceptions to tnii 
auditor's report. The first exception taken by 
complainant, to so much of the report as debits 
him with the sum of £484 and interest from the 
30th of April, 1775, was allowed. The second 
fxcention taken by complainant, to the refusal 
of the auditor to allow to the comp^inant a 
credit for £198. 2s., was overruled. The third 
exception to the allowance of too large a credit 
to the defendants for agency, commission, etc., 
-was also overruled. Case No. 11,407. On ap- 
peal to the supreme court the decree of this court 
was reversed. 6 Wheat. (19 U. S.) 481.] 



Case Xo. 11,407, 

PEEVOST V. GEATZ. 

. [3 Wash. C. C. 434.] i 

Circuit Court, D. Pennsylvania. Oct. Term, 
1818. ' 

Eqojty— Variance between Argcment akd Bill 
—Commissions to Trustees. 

1, In equity.— If the bill alleges a particular 
jfact, the plaintifE cannot, in ai^ument, urge that 
the fact is otherwise. He is bound by his ad- 
mission; unless, before the hearing, he obtains 
leave to amend. 

2. Under the equity of the act of assembly of 
Pennsylvania, which allows commissions to ex- 
ecutors, trustees are entitled to claim them. 
Quere, if trustees are so entitled, by the general 
rules of courts of chancery. 

[Cited in -Muscogee Xiumber Co. v. Hyer, 18 
Fla. 698.} 

[This was a bill in equity by George W. 
Prevost against Simon Gratz, Joseph Gratz, 
and Jacob Gratz, for a discovery and account 
of all the estate of G. Croghan.] 

WASHINGTON, Ckcuit Justice. This case 
comes before the court, upon exceptions to the 
auditor's report, made in pursuance of the de- 
crees of the 14th of October, and the 12th of 
November, 1816. 

The first exception is taken by the complain- 
ant, to so much of the report, as debits him 
with the sum of £484, and interest from the 
30th of April, 1775; being the purchase money 
for 10,000 acres of land on Raccoon creek, im- 
properly credited to George Croghan, as it is 
alleged by the defendants, in the account set- 

1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
OTpervision of Richard Peters, Jr., Esq.J 
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tied between tie said Croghan, and Barnard 
and Michael Gmtz, on the said 30th of April, 

The defendants endeavour to maintain tne 
correctness of this debit, upon the ground, 
that the deed made by George Croghan to 
Barnard Gratz, of the above tract of land, 
bearing date the 10th of July, 1772, though ab- 
solute in form, was, in its origin, intended to 
be in trust for the said Barnard Gratz, to sell 
the same for the benefit of the creditors of the 
grantor; or, if not so, that it was converted 
into a trust, eitiier by a subsequent agreement 
between the parties to it, or by the tacit ac- 
quiescence of Major Prevost, the husband of 
the only daughta-, and residuary devisee of 
George Croghan; and also of the complainant, 
in the declarations of that fact, stated in the 
list of George Croghan's papers, taken by 
Marache and two others, on the 25th of Sep- 
tember, 1782, in which this deed is styled a 
"deed in ti-ust"; and, in the subsequent deed 
of Barnard Gratz, containing a more solemn 
declaration of the trust, bearing date the 12th 
of November, 1800. After the most mature 
examination of this subject, we are compelled 
to pronounce our dissent from these positions; 
but, as we shall decide the pouit, upon entire- 
ly different grounds, it will be unneeessai-y to 
be more particular in stating our reasons for 
this opinion. 

The bill contains an acknowledgment of the 
fact, that this deed, though absolute in form, 
was in reality intended to Tie a deed in trust; 
which the answer admits. The allegations of 
the bill are, that George Croghan made to 
Barnard, and Michael Gratz, or to one of 
them, various absolute deeds of bis lands lying 
in Pennsylvania and New-York, to enable him 
to sell the same for the use of his creditors, 
or of himself; and amongst other exhibits, 
made parts of the bill, a reference is made to 
a declaration of trust, dated the 2d of June, 
177S, made by George Croghan and Barnard 
Gratz, in relation to two other ti-acts of land, 
and also to the before-mentioned declaration 
of trust, of the 12th of November, 1800, rel- 
ative to the tract in controversy; "in which," 
the bill states, "the trust aforesaid is in part 
acknowledged." It also refers to the list of 
papers taken on the 25th of September, 1782, 
as an exhibit to show which were the title pa- 
pers of George Croghan, which came to the 
possession of Barnard and Michael Gratz; and 
the fifth interrogatory asks. If George Cro- 
ghan did not make conveyances of lands to 
Barnard and Michael Gratz, which were ab- 
solute upon their faces; but which were in 
fact, trusts as before mentioned? Now let 
the fact of the trust be how it may,— the plain- 
tifle having in his bill alleged, that this was in 
reality a deed in trust, it is not competent 
to him, to deny it in -argument, or to disprove 
it by evidence; because, by such a mode of 
proceeding, he would deprive the defendant 
of the opportunity, by his answer and proofs, 
to show that the deed was, in reality, such as 
the bill admits it to be. The allegations and 
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proofs must agree;— neither the plaintiff, nor 
defendant, can allege one thing, and prove the 
contraiy. If an allegation has been made by 
mistake, it can only be rectified before the 
hearing, by a motion to amend. 

This being the situation of the complain- 
ant's case, in reference to this point, the next 
question is, are the defendants entitled to 
claim the amount of the consideration, stated 
to have been paid for this land, as a credit 
against the sum for which they are liable, un- 
der the decree ? The decree in subsf anee is, that 
the representatives of Michael Gratz, shall 
account for and pay to the complainant, the 
profit made by their intestate, by the sale of 
the ti-aet of land called "Tenedera," or "Una- 
•dilla," over and above the sum for which 
George Croghan was credited, in the account 
at the 30th of March, 1775, with interest, &c.; 
maJxing all just allowances for commissions 
due to Michael Gratz, or for advances made 
by him or by the defendants, on account of 
the estate of George Croghan; and allowing 
generally, all just credits to which the defend- 
ants were entitled. The purchase money for 
this land, was credited by George Croghan, 
in that account, as so much paid to him by 
Barnard and Michael Gratz; and it must 
therefore be considered as advanced by Bar- 
nard and Michael Gratz, for Barnard Gratz, 
which, it is to be presumed, he has accounted 
for; and if not, his estate is answerable for 
the amount. If, therefore, the estate of George 
Croghan be bound to repay that sum to any 
person, it can only be to the legal representa- 
tives of Barnard Gratz, But they are no par- 
ties to this suit;— they can receive neither ben- 
-efit nor injury, by any decree which the court 
can now make. We must, therefore, allow 
this exception. 

The next exception taken by the complainant 
to the report. Is to the refusal of the auditor 
to allow to the complainant a credit for £198. 
2s., received by Barnard Gratz, on account, 
as it is alleged, of George Croghan; and be- 
■eause he has allowed the defendants a credit 
for the balance due by George Croghan, to 
Barnard and Michael Gratz, according to the 
account of the 9th of November, 1781, with- 
out deducting the amount so received by the 
said Barnard Gratz. There is certainly some 
obscurity in relation to the transaction to 
which this exception applies; but as the cir- 
cumstances relied upon by the complainant, to 
show that the note of R. L. Hooper was placed 
in the hands of Barnard Gratz by George 
Croghan, to enable him to collect the same for 
his use, are very slight and unsatisractory; 
and the endoi-sement of the note in blank, is 
prima facie evidence of a transfer of it to 
Barnard Gratz, for value received at the 
time; or possibly, it might have been in satis- 
faction of money due from George Croghan 
to Barnard Gratz;— we cannot consent, nfft^r 
fi lapse of so many years, to allow this sum 
to be offset against the balance of account 
due by George Croghan to Bai-nard and MI- 
'chael Gratz; particularly, as there is not the 
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slightest evidence, to prove that this was a 
partnership transaction, or that Michael Gratz 
had any thing to do with it This exception, 
therefore, is to be overruled. 

The complainant's third exception is to the 
allowance of too large a credit to the defend- 
ants, for agency, commissions, &c., in relation 
to the land, for the sale of which the defend- 
ants were requh-ed by the decree to account. 
Without intending to meddle with the ques- 
tion, whether a trustee is entitled to commis- 
sions upon the general prmciples which pre- 
vail in courts of equity, we think he is so in 
this state, under the equity of the act of as- 
sembly; which allows them to executors, «S:c.; 
and such, we understand, has been the prac- 
tice. Indeed, this pcint appeai-s to be decided 
by the decree, which directs all just allow- 
ances to be made for commissions due to, and 
advances made by, Michael Gratz, on account 
of the estate of George Croghan. It must be 
acknowledged, that the rate which the com- 
missions allowed by the auditor, bears to the 
sum for which the land was sold, appears to 
be considerable. But as we have not the 
evidence before us of which the auditor had 
the benefit and must therefore either confii-m 
his report in relation to this subject, or set it 
aside altogether, and refer it again to hun, 
we shall embrace the former branch of the 
alternative, and overrule this exception. 

The above reasons apply with increased 
weight to the complainant's fourth exception, 
to the allowance made by the auditor to the 
defendants, for certain advances made by 
Barnard and Michael Grat^; which exception 
is of course disallowed. 

The defendants' fii-st exception, is to the 
manner in which the auditor has charged the 
intciest on the two sums of £484 and £747. 
12s. ed.; the former being the consideration 
for the 10,000 acres of land, on Eaccoon ereelc; 
and the other for tfie Unadilla land. The 
£484 being discarded from the account alto- 
gether, by the opinion before given upon the 
complainant's first exception,, there can, of 
course, exist no question as to the interest on 
that sum. As to interest on the other sum, 
the court approves of the mode adopted by the 
auditor, of charging interest upon the prin- 
cipal sum, from August 1774, to tlie 5th of 
March, 1795, so as to avoid the giving to the 
defendants the benefit of compound interest, 
as claimed by them. This manner of stating 
the account is in strict conformity with the 
intention, as well as with the letter, of the de- 
cree, which directs, that the defendants shall 
account for the profit made by Michael Gratz, 
by the sale of this tract of land, over and 
above the sum for which George Croghan was 
credited, in the account settled on the 30th 
March, 1775. AH that was to be done, then, 
was to take this sum from that account and 
to credit it with legal interest in the account 
directed by the decree, without further atten- 
tion to the subsequent accounts, which the par- 
ties had settled. 
The second exception taken by the defend- 
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ants, is to the disallowance of a credit of £180 
specie, in April, 1779, witii interest from that, 
time, as daimed Tjy the defendants, being the; 
amount credited by Barnard and Michael Grata 
to George Croghan, in the account settled on 

the as the consideration of 18,580 acres 

of land, conveyed by George Groghan to Mi- 
chael Gratz, with a general warranty. 

The ground of this exception, is an alleged 
defect in the Utle of George Croghan to this 
land, which appears to be in the possession of 
adverse claimants; and for the recovery of 
which, ejectments have been brought, and are 
now dependhig. As this alleged defect of title 
is altogether without proof, and it does not ap- 
pear that Michael Gratz, or those daiming 
under him, have been evicted by title para- 
mount; this court, sitting as a court of equity, 
can afford the defendants no relief, either by 
decreeing a repayment of the purchase money, 
or by withholding from the complainant a sum 
equivalent thereto, until the title at law has 
been decided. It is a question purely of com- 
mon law jurisdiction; and to that tribunal 
. we must refer the defendants, should the cove- 
nant of wan-anty he violated.— This exception, 
therefore, cannot be sustained. 

The third exception of the defendants, being 
embraced in one of%ie complainant's excep- 
tions, and already decided, is of course over- 
ruled. 

' [On appeal to the Supreme court, the decree 
of the circuit court was reversed. 6 Wheat. 
<19 U. S.) 4S1.J 



Case ]Sro. 11,408. 

PEEVOST V. HEALY; 

[7 WIdy. Notes Cas. 263.] 

Circuit Court, E. D. Pennsylvania. April 19, 
1879. 

EooiTT Jurisdiction— Bill to Remove a Cloud 
Fitosi Title— Demurrer— Practice— Entry of 

"Judgment Nisi, Four Days," Meaning op. 

An entrv of "judgment nisi, four days," was 
made in the United States cireait court in a 
common law suit, upon the day of the verdict 
for the plaintiff. This judgment was subse- 
quently made absolute, a motion for a new trial 
-being dismissed. In the interval the judgment- 
debtor conveved to a stranger realty situated in ' 
the United States district where the judgment, 
was entered. The plaintiff having subsequently , 
purchased his debtor's title at a marshal's sale ' 
under his own execution, brought a suit in equity • 
against his debtor's grantee for the cancellation , 
of the deed of conveyance, as being a cloud on - 
his title. The bill averred that the complainant 
was in possession. On demurrer, held, the com- : 
'plainant had shown a sufficiently good prima 
fade uncontradicted title, to support the bill. , 

Bill In equity, filed by Erevost v. Daniel; 
Healy, a-verring that complainant had pur-' 
•chased at marshal's sale, on December 21, 
1877, under a judgment obtained by him' on 
July 7, 1877, against one Gorrell, certain real 
restate in Clarion county, therein described. 
The judgment of July 7, 1877, was entered 
Tupon the day of the verdict, and was in the 
following form: "Judgment nisi, 4 days." 
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A motion for a new trial was dismissed, and 
the judgment made absolute on the 18th of 
August, 1877. [Case No. 11,404.] On the 
14th of July, 1877, Gorrell conveyed this real 
estate to the defendant Healy, as the bill al- 
leged fiaudulently, to avoid paying the com- 
plainant his judgment. At the time the judg- 
ment was obtained, and from thence to the 
filing of the bill, the premises had been in 
the hands of lessees, who had complied with 
the conditions of the lease, and given the 
owner no ground for re-entry. The bill, 
however, averred possession in the complain- 
ant, and alleged that the outstanding titie 
to the premises, in Healy, the conveyance to 
whom by Gorrell had been recorded in Clar- 
ion county, was a cloud on the complain- 
ant's title and prayed that the court would 
direct Healy to deliver it up to be cancelled, 
etc. Demurrer for want of equity. 

L. W. Smith and James Hyan, for demur- 
rer. 

This is an attempt to have the title of the 
complainant to this land determined by a 
bill in equity, instead of by an ejectment. 
As a matter of fact, the complainant has 
never been in possession of this land, nor has 
he received any rent 'for IL The original 
lessees paid the rent to Healy after the 
judgment of July 7th, and afterwards, in 
consequence of this litigation, have paid it 
into court 

(BUTLER, District Judge. Do these facts 
appear in the bill, which the demurrer ad- 
mits to be true?) 

No,, but a reference to them is necessary 
that the position of the parties may be un- 
derstood. Now it is well settled that the re- 
lief sought for here cannot be obtained un- 
less the complainant is in possession, and 
then only where the outstanding title is not 
actively pressed. It is only where the title 
in the complainant to the land is clear, and 
connected with possession, that he has a 
right to ask in equity for a removal of the 
cloud. Orton 'v. Smith, 18 How. [59 U. S.] 
2(55; Polk V. Pendleton, 31 Md. 124; Har- 
rington T. Williams, 31 Tex. 460; Bunce V. 
Gallagher [Case No. 2,133]. And see, also, 
Bisp. Eq. 515; Story, Bq. Jur. 700, note; 
Munson v. Munson, 28 Conn. 582. Here the 
title asserted is bad on the face of the bill. 
The complainant alleges a judgment nisi on 
July 7th. The meaning of that entry is this: 
"Judgment for the plaintiff, unless in four 
days a motion for a new trial is made." 
Such a motion was made within four days, 
and, although afterwards dismissed, it dis- 
charged the judgment nisi. The complain- 
ant's title, therefore, rests upon the judg- 
ment of August 18, 1877, prior to which time 
Healy had purchased the land from Gon-ell, 
viz. July 14, 1877. 

(McKENNAN, Circuit Judge. The mean- 
ing of the entry of "judgment nisi four 
days" is not what you suppose. Its effect is 
that unless a motion for a new trial is made 
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Tvithin four days, whicli Is succeeded by an 
order for a new trial, the judgment is to 
stand from its date, instead of from the 
date Tvhen the motion is dismissed or the 
rule Is discharged.) 

The entry was in-egular. It is not known 
In practice, and there is no rule of the 
United States courts authorizing it 

(McKENNAN, Circuit Judge. The prac- 
tice is a common one in the United States 
court m the Western district of Pennsyl- 
vania.) 

A. Sydney Biddle (with him Lin Bartholo- 
mew), contra. 

(1) As for the objection that this Is a sub- 
stitute for an ejectment, the answer is that 
the bill asserts the plaintiff to be In posses- 
sion, and this is admitted by the demurrer. 

The defendant could have raised the defence 
by setting the facts upon a plea. 

(2) As for the second argument, we admit 
that unless the plaintiff's title as set forth 
in the bill is clear and indisputable, the bill 
must be dismissed. But the complainant's 
title is plain. He bought on December 21, 
1877, at marshal's sale, Gorrell's title to 
realty, under a judgment obtained July 7, 
1871. The purchase vested the property in 
the purchaser, so as to avoid all intervening 
encumbrances since the judgment, and of 
course avoided Healy's title, even if his pur- 
chase had been bona fide, as the conveyance 
to him was dated July 14, 1877. 

Before McKENNAN, Circuit Judgev and 
BUTLER, District Judge. 

THE COURT. We are satisfied that the 
demurrer must be overniled. The only ques- 
tion of importance is whether the complain- 
ant's bill avers possession, and shows a 
clear title. This we think is the case. It 
may be that the complainant is not really in 
possession, and so, though entitled to the 
ownership, has begun this suit prematurely. 
But this the record, which alone we can 
look at, does not show. The bill avers pos- 
session, and this is admitted by the demur 
rer. 

Demurrer overruled. 

(See note to Case No. 11,404.] 
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In re PRICE, i 

[3 Dill. 514. note.1 

Circuit Court, W. D. Missouri. Sept. 28, 1875. 

Basekupt Act— Number and Amount of Cbedit- 
OBs Requiued to Join— In-dividcai. ani> 

PaHTXEKSHIP CitEDITOUS. 

[Partnership debts are also individual debts of 
each member of the firm. In estimating the 
number of creditors and the amount of indebted- 
ness represented in the creditors' petition against 
a bankrupt member of a firm, it is necessary to 
take mto account the partnership creditors and 
the amounts due them.] 

[Appeal from the district court of the Unit- 
ed States for the Western district of Mis- 
souri. 

[In the matter of Thomas D. Price, a bank- 
rupt] 

MILLER, Circuit Justice- The only ques- 
tion necessary to decide In this case, is- 
whether the required number of creditors 
holding the required amount of debts prova- 
ble under the bankrupt act have joined in the 
creditors* petition. In proceedings in bank- 
ruptcy against a member of a firm the debts 
due from the partnership are debts of each 
member of the firm, anS are to be considered 
in determining the question as to whether a 
sufficient number of creditors, holding a suffi- 
cient amount of debts provable \mder the 
bankrupt act, have joined In the creditors' 
petition for an adjudication of bankruptcy 
against any memljer of such firm. The part- 
nership creditors stand In the same relation 
to a member of such firm as do his Individual 
creditors, .so far as the required number of 
creditors and amoimt of provable debts are 
concerned in such proceedings. It does not 
sufficiently appear from the record in this 
case, that one-fourth at least In number of 
the partnership and Individual creditors of 
said Price, the aggregate of whose debts, 
provable under the bankrupt act, amounts to 
at least one-third of the debts so provable 
against him, have joined in the creditors' pe- 
tition. 

Therefore It Is ordered that the judgment of 
the district court of the Western district of 
Missouri, adjudicating Thomas D. Price a 
banljrupt, is reversed, and the cause remand- 
ed to said district court for further hearing, 
with leave to the parties to amend their plead- 
ings and procure the signature of the required 
proportion of creditors of the debtor, and that 
the petitioning creditor pay the costs of the 
proceedings under his bill of review. Re- 
versed. 

?"x^ T-'^^"- 5^^' J^^s case is published as a 
note to In re Israel, Case No. 7,111.] 



1 [Reprinted by permission.] 
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Case No. 11,409. 

In re PRICE. 

14: N. B. R. 406 (Quarto, 137).] i 

District Court, S. D. New York. Feb. 8, 1871. 

BANKRUPTcfr— Causes for Rbmotai. op Assignee 
— Employment of Codssel by Register. 

1. An assiRnee who fails to deposit funds in 
Bis hands belonging to the estate of which he is 
the assienee, as required by the rules of court; 
who suffers the foreclosure of a mortgage, neg- 
lecting an opportunity to purchase it at less than 
its face; is guilty of similar neglect in regard 
to a judgment; pays money out of the estate to 
satisfy the judgment after a levy by the sheriff; 
pays seven per cent, interest while he is loaning 
moneys belonging to the estate at sis: per cent, 
and also fails to comply with thedirectionsof the 
register, as required by the bankrupt act and 
rules of court, will be required to show cause 
why he should not be removed from his trust. 

2. Register directed to employ counsel to rep- 
resent tlie estate of the bankrupt at the hearing 
of the order to show cause. 

By JOHN W. LiITCCIiE, Register: 
I, the undersigned register, in charge of 
the above bankruptcy, do hereby bring to 
the notice of this court the failure by Stew- 
art Young, the assignee in said bankruptcy, 
to comply "with the provisions of the rule of 
this court, adopted November 13. 1869 (3 N^ 
B. R. 304, see rule), although the said as- 
signee has^ from time to time, had his at- 
tention called to said rule by the undersigned, 
and said assignee absolutely refuses to make 
and file any account whatever in the above 
matter. 

In connection with the foregoing certificate 
the undersigned respectfully makes the fol- 
lowing statement to the court of the condi- 
tion of the estate of the above bankrupt, 
"Which has but recently come to his knowl- 
edge. Stewart Young was duly chosen as- 
signee in the above bankruptcy on the 8th 
day of November. 1869; such choice was 
uly approved, and an assignment of said 
ankrupt's effects has been duly made to 
im; said estate consisted of both real and 
personal property, which were incumbered 
by mortgages. Soon after said assignment, 
said assignee entered upon, took possession 
of, and sold, all the assets of said estate, for 
about fourteen thousand dollars, without any 
order or direction from said court, but said 
assignee has not yet delivered a deed to the 
purchaser of said real estate; that the un- 
dersigned is informed by said assignee that 
he has received a considerable portion of 
said price, and still holds the same in his 
possession, never Iiaving deposited it, or any 
part thereof, as required by the rules of this 
court. That since said sale and the proceeds 
thereof came into the hands of said assignee, 
he has suffered an action to be commenced 

1 jlleprinted by permission.] 
19FED.CAS.— 83 
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in the supreme court of the state of New 
York to foreclose a mortgage "past due" on 
the real estate of said bankrupt, which, at 
time of sale, said assignee agi-eed witli the 
purchaser thereof, to pay out of the pro- 
ceeds of the sale of said real estate; and a 
judgment of foreclosure and sale, with a 
large amount of costs to be entered therein 
at the circuit of said coxui; by default, and 
said real estate is now advertised to be sold 
by the sheriff of Orange county under said 
judgment of foreclosure and sale, on Febru- 
ary 11. 1871; that the owner and holder of 
said mortgage, before said action was 
brought, and before judgment thereon, of- 
fered to accept from said assignee a sum less 
than the principal secured thereby, without 
suit and without judgment, but said assignee 
refused to compromise the same. That said 
Stewart Young also suffered another judg- 
ment to be taken against him at the same 
circuit by default, by reason of an action tak- 
en, commenced in said court against him in- 
dividually, to recover the amount of a debt 
against said bankrupt, secured by a chattel 
mortgage on certain personal property be- 
longing to said estate, which had been taken 
and sold by said assignee as a part of the 
assets of such estate; that such judgment 
also includes a large amount of costs. The 
owner and holder of the mortgage in this 
case also offered to compromise the claim be- 
fore said circuit and before judgment for a 
less sum than the imount secured by his 
mortgage, but said, assignee refused to com- 
promise the same; that said last mentioned, 
judgment was taken against the said Stew- 
art Young individually at said circuit by de- 
fault, and that said Young has since paid the 
same out of the estate of said bankrupt to 
the sheriff of the county of Orange, That 
said assignee has loaned the funds belong- 
ing to said estate upon individual notes 
without security, and without authority or 
directions from the court, at the rate of six 
per cent, per annum interest, and paid inter- 
est out of the estate on secured debts at the 
rate of seven, per cent, per annum. 

BLATCHFORD, District Judge. The reg- 
ister will forthwith have issued out of this 
court and served on the proper parties, an 
injunction resti-aining the sale before named, 
advertised for February 11th, 1871. He will 
also cause to be served on the assignee a copy 
'Of the foregoing papers, with a notice requir- 
ing said assignee to show cause before this 
couii: on Saturday. February 18th instant, 
at 11 o'clock a. m., why he should not be re- 
, moved from his trust. The register wiU em- 
ploy on behalf of the estate some proper 
counsel to represent the estate and the cred- 
itors in the matters set forth in the foregoing 
papers. 
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Case Ho. 11,410. 

In re PRICE et al. 

[6 N. B R. 400; i 1 Md. Law Rec. 236.] 

District Court, X>. Maryland. Jan. 3, 1872. 

BaNKUCPTOY — EXEMFTIOJT OOT OP PaKTSERSHIP 
ESTATC. 

An exemption, in accordance with the provi- 
sions of the fourteenth section of the present 
bankrupt act lof 1867 (14 Stat. 522)], cannot be 
allowed to an individual partner out of the part- 
nership estate, as such exemption can only be 
allowed in ease there is a surplus after paying 
the partnership creditors. 

[Cited in Re Handlin, Case No. 6,018; Re 
Hughes, Id. 6,842; Re Corbett, Id. 3,220.] 

The state law allows an exemption of one 
hundred dollars. John S. Puice applied for 
this allowance out of the partnership assets. 

GILES, District Judge, passed tlie follow- 
ing order upon the petition, to wit: 

Ordered, this third day of Januaiy, eighteen 
liundred and seventy-two, that the within 
petition be and the same is hereby dismissed, 
as it appears from the report of the regist^ 
that the partnership assets are not sufficient 
to pay tlie partnership debts. By the thirty- 
sixth section of the bankrupt act, it is provid- 
ed that after deducting out of the whole 
amount of the partnership assets the whole 
of the expenses and disbursements, the net 
proceeds shall be appropriated to pay the 
partnership creditors, and if there be any sur- 
plus, it shall be appropriated to the separate 
estate of each partner, and then only this sur- 
plus becomes liable to the provisions of the 
fourteenth section of said act, in reference to 
exemptions under state laws. 
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In re PRICE et al. 

[8 N. B. R. 514.] 2 

District Court, E. D. Michigan. 1873. 

Bankkuptcv — Petition- for Adjudication — 
Burden op Proof. 

By the express terms of section fortv-one of 
the bankrupt act [of 1867 (14 Stat. 536)], the 
burden is upon the debtor to prove to the satis- 
fact'on of the court that the facts set forth in the 
petition filed against him for an adjudication of 
baukmptcy are not true, and unless he does so 
the petitioner is entitled to judgment. 

[Cited in Re Jelsh, Case No. 7,257; Re Rog- 
ers, Id. 12,003.] 

On the petition [of Price & Miller] for ad- 
judication of banlii-uptcy and denial. No de- 
mands for trial by jury. The case coming on 
for hearing the debtor's counsel contended 
that the petitioner must first make out his 
case by proofs, the same as in any other is- 
sue. The petitioner's counsel, on the other 
hand, contended that, by the express terms 
of section forty-one of the bankrupt act, the 

1 [Reprinted from 6 N. B. R. 400, by permis- 
sion.] 
- [Reprinted by permission.] 
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burden was upon the debtor to prove to the 
satisfaction of court that the facts set forth 
in the petition are not true, and that unless 
he does so the petitioner is entitled to judg- 
ment. This is the only question for decision. 

Mr. Griffin, for petitioners. 
Mr. Pond, for debtor. 



LONGYEAR, District Judge. If the solu- 
tion of the question presented depend upon 
the language of section forty-one alone, there 
could be but little or no difficulty in the mat- 
ter. The language used is plain and explicit, 
and scarcely admits of construction to ascer- 
tain its meaning, or of doubt as to what that 
useaning is. Section forty-one, in full, is as 
follows, that portion now under consideration 
being in italics: "Section forty-one. And be 
it further enacted, that .on such return day 
or adjourned daj', if the notice has been duly 
served or published, or shall be waived by 
the appearance and consent of the debtor, the 
court shall proceed summarily to hear the al- 
legations of the petitioner and debtor, and 
may adjourn tlie proceedings from time to 
time, on good cause shown, and shall, if the 
debtor on the same day so demand in writ- 
ing, order a trial by jury at the first term of 
the court at which a jury shall be in attend- 
ance, to ascertain the fact of such alleged 
bankruptcy; and, if upon sueJi hearing <»' trial, 
tlie d blor proves to tlie satisfaction of tlie court or 
of the jury, as tlie case may be, that tJie facts set 
forth in the petition are not true, or that the 
debtor has paid and satisfied all liens upon his 
property, in case the existence of such liens 
were the sole ground of the proceedings, the 
[proceedings shall le dismissed and the respondent 
shall recover costs. " 

Language more explicit could hardly have 
:been''used to indicate the intention of con- 
gress to cast upon the debtor the burden of 
disproving the facts set forth in the petition, 
;in the first instance, and before the petitioner 
;could be called upon to make any proof what- 
jever otlier than that filed with his petition. 
JThe necessary result of this -would be that if 
jthe debtor failed to make such proof the pro- 
iCeedings would not be dismissed and an adju- 
,dication of bankruptcy would follow. When 
we consider this language, however, in con- 
^nection with language used in another part 
of the act, and in the prescribed forms, and 
:in view of the somewhat anomalous char- 
iacter of the requirement, it must be confessed 
jthat the question is not entirely free from 
■doubt. 

Section forty-two provides that "if the facts 
set foi-th in the petition are found" (upon 
'such hearing or trial, of course) "to be true 
* * * the court shall adjudge the debtor ta 
be a bankrupt," etc.; and the adjudication, 
■according to the prescribed form, number fif- 
ty-eight, must expressly .recite that it was so 
found. The form of adjudication, under sec- 
tion forty-one, dismissing tlie proeeeding&, 
number sixty, requires that it shall be re- 
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cited that "it was found that the facts set 
forth on the petition ^vere not proved." Ix)0k- 
ing at tlie language used in these three sev- 
eral instances, without reference to section 
forty-one, I thinli it would be quite apparent, 
and that it would he so held, that it was 
contemplated by congress and by justices of 
the supreme court that the petitioner should 
jit the hearing prove the facts set forth in 
the petition, and that if he failed so to do 
the proceedings should be dismissed at his 
•cost It will be readily observed, however, 
that such a meaning is clearly repugnant and 
xitterly irreconcilable with the plain mean- 
ing of section forty-one. Such meaning 
should therefore not be attached to the lan- 
guage unless it is clear, beyond all question, 
that it wUl admit of no other; because, by 
ii well recognized rule of construction, all the 
parts of a statute must be so construed, if 
possible, as to make them harmonious and 
•consistent with each other. Let us see, there- 
fore, how these seemingly contradictoi-y pro- 
visions appear in the light of other provisions 
■of the act which will now be noticed. 

By section forty it must be made to ap- 
pear to the court "that sufficient grounds ex- 
ist" for filing the petition before an order to 
■show cause can issue, or any proceedings 
whatever be had upon the petition. The re- 
quirement is absolute, and compliance with it 
is essential. "Probable caiise" is not suffi- 
cient. It must be proved by legal evidence 
that such grounds exist, or, in other words, 
that the facts set forth in the petition are 
true, before a debtor can. be brought into 
•court to show cause against the same or be in 
any manner disturbed in his affairs by reason 
of the filing of the petition. How rigorous 
this proof is required to be is indicated by 
the forms of depositions prescribed to be filed 
with the petition. (Nos. 53, 56.) In the first 
place .he must prove his claim,- and in the 
second place the act or acts of bankruptcy 
Jilleged. That the justices of the supreme 
court so understand the requirement of sec- 
tion forty is further indicated by the recital 
In the form prescribed by them for the or- 
■der to show cause. (No. 57.) That order 
commences witli this recital: "Upon filing 
proofs sustaining tlie allegations of the peti- 
tion," etc. The order to show cause requires 
the debtor to appear at a time and place spec- 
ified "and show cause, if any there be, why 
the prayer of said petition should not be 
granted." Construing sections forty and 
forty-one together, therefore, the plain mean- 
ing is simply tais: The court, addressing 
the debtor, says to him: "It has been prov- 
ed that the facts set forth in the petition 
filed against you are true, and you will be 
adjudicated a bankrupt thereon unless you 
shall appear at such a time and place and 
prove to the satisfaction of the court or of 
the jury, as the case may be, that the said 
facts are not true;" and I can see no escape 
from this conclusion. 
In the light of this conclusion, I think all 
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apparent repugnancy and inconsistency be- 
tAveen sections forty-one and forty-two and 
between the former section and forms fifty- 
eight and sixty, entirely disappear. If the 
debtor fails to disprove the facts set forth in 
the petition, as is incumbent on him under 
section forty-one, there is certainly no repug- 
nance or inconsistency in saying that those 
facts, already sustained, as we have seen by 
proofs on file, "are found to be true," as con- 
templated by section forty-two and form fif- 
ty-eight. And, on the other hand, if the debt- 
or does disprove the facts set forth, there is, 
it seems to me, no substantial repugnance or 
inconsistency in saying that it "was found 
that the facts set forth in the petition were 
not proved." It is but another form of stat- 
ing that the proofs filed with the petition, and 
by which the facts set forth in it were main- ' 
tained, have been overcome by other proofs. 
The language selected may not be the most 
appropriate to express the idea, but it is cer- 
tainly not irreconcilable with the foregoing 
conclusion as to the meaning of sections for- 
ty, fortj'-one and forty-two. 

The law, as above expounded, may seem 
harsh and oppressive. Perhaps it is. The 
duty of courts, however, is to expound and 
administer the law as they find it, and not as 
they would have it in case they disagree with . 
the justness or propriety of its provisions. I 
think, however, that on reflection it will be 
seen that there are many features of it that 
relieve it of much, if not all, of the barshness 
apparent on fii'st impression. In the first 
place, the debtor is secure against molestation 
without the requisite preliminary proofs. In 
the next place, he is furnished with a copy 
of the petition when the order to show cause 
is served upon him, thus placing him in pos- 
session, at the earliest moment, of the peti- 
tioner's full case; and the proo.fs by which it 
is sustained, being accessible to him, he is 
afforded the most ample opportunity of judg- 
ing whether he has a defence, and of prepar- 
ing for it if he has one. If he desires to 
cross-examine the petitioner's witnesses or the 
petitioner himself, the process of the court is , 
ample to secure him that privilege. If the 
witnesses are beyond the reach of process, the 
powers of the court in another direction are 
no doubt ample for his full protection. 

It was asserted at the hearing that it is the 
uniform practice of the bankruptcy courts for 
the petitioner to malce his proofs at the hear- 
ing or trial, before the debtor can be called on 
to rebut the petitioner's case. I think this 
assertion is broader than the facts warrant 
True, such has been tlie practice in this court; 
but it is well known that it has been because 
petitioners have submitted to it, voluntarily, 
and, until the present case, have never claim- 
ed nor asked to avail themselves of the pro- 
visions of the act in this respect. And such 
may have been, and no doubt lias been, the 
case in many of the other districts, but not in 
all, as will be presently seen. Considering 
the Importance of the question, there is a re- 
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markable dearth of reported decisions of the 
coui-ts or other authority, directly in point, 
in regax-d to it. While this is the case, how* 
ever, it is a significant fact that in every 
reported decision in which this question has 
been nearly or remotely involved, or in anj 
manner alluded to, the courts, with a single 
exception, so far as I can ascertain, have sus- 
tained the conclusion arrived at in this opin- 
ion. Th^e decisions, and the exception, will 
now be noticed. 

In Ke Randall [Case No. 11,551], Deady, X, 
in discussing the question of tbe degree of 
certainty requisite in the statement of facts 
in a creditor's petition for adjudication, after 
quoting that portion of section forty-one here 
under consideration, says: "The effect of 
this provision is to throw the burden of proof 
upon the respondents, and a denial of the 
facts in the petition by the answer of the re- 
spondents does not shift this bui-den upon the 
petitioners. No other or less effect can be 
given to the language of section forty-one, 
requiring the debtor to prove that the facts 
set forth in the petition are not true. But it 
seems to me, on the other hand, that justice 
to the debtor requh-es that the facts to be dis- 
proved by him should be stated with such 
certainty and detail as to inform him of what 
he is to make an explanation or proof." 

In Re Leonard [Case No. 8,255], Treat, X, in 
considering the question of a petitioner's right 
to amend bis petition at or near the trial, by 
alleging additional acts of bankruptcy, says: 
"When a creditor's petition is filed and proofs 
submitted to the judge, if he grants an order 
to show cause why the defendant should not 
be adjudged a bankrupt upon the alleged acts 
of bankruptcy, the very terms of the bank- 
rupt act require that, on the trial, the defend- 
ant shall prove that the facts set forth in the 
petition are not true. That provision of the 
act manifestly depends for explanation on 
the preceding, whereby upon the filing of the 
petition it must be 'made to appeal-' to the 
court 'that sufficient grounds exist therefor;' 
in other words, that a prima facie case has 
been established by the proofs offered to sus- 
tain the allegations made. * * * All of the 
subsequent proceedings are based on the in- 
itial proofs- 'that sufficient ground exists.' 
that is, prima facie the defendant has com- 
mitted the acts of bantouptcy charged. If no 
such proof is submitted, no furthei* proceed- 
ings follow; the case is at an end, and all 
ancillary or dependent proceedings, stringent 
or otherwise, fall to the ground. If, on the 
other hand, the order to show cause is grant- 
ed, then defendant has cast upon him the 
burden of proving a negative, (always a diffi- 
cult and hard matter). * * * Tijat con- 
stiTiction has been uniformly given to the act 
by this court, and no reason has been suggest- 
ed which induces a doubt as to the correct- 
ness of the rulings upon the point." 

In Re Skelley [Case No. 12,921], Blodgett, 
J., in considering the question of the right 
of the debtor on the hearing or trial to 



[19 Fed. Cas. pacre 1316] 

show that the petitioning creditor's debt has 
been reduced, by payments since petition 
filed, below the requisite amount, after quot- 
ing the last clause of section forty-one, says: 
"Thus evidently intending to allow the debtor 
the right on the trial to disprove all the ma- 
terial allegations in the petition, or, in other 
words, to rebut the prima facie case made by 
the petition and the preliminaiy proofs filed; 
therewith." 

The only decision to which my attention has 
been called, or that has fallen under my no- 
tice, seeming to hold the opposite doctrine, is 
in the case of Brock v. Hoppock [Case No, 1,- 
912], in which Blatchford, J., by a newspaper 
reporter's notes, originally published in the 
New York Times and an abstract transferred 
to the Bankrupt Register, is reported so to 
have held. The opposite does not seem to 
have been claimed or contended for, and the- 
decision appears to have been in the midst 
of a jury trial; and, for anything that ap- 
pears, it may have been conceded on behalf 
of the petitioning creditors. At all events, 
the conclusion does not appear to have been 
arrived at with that deliberation which would 
entitle it to the weight and respect usually 
accorded to tlie opinions of that learned jurist, 
and its authentication is not the most satis- 
factory. I think, therefore, it may be safely 
asserted that, in answer to the order to show 
cause, the burden is on the debtor to prove- 
that the facts set forth in the petition are not 
true, in order to defeat an adjudication of 
bankraptey against him, and obtain a dis- 
missal of the proceedings. This is supported 
by authority as well as on principle. 

It results, in this case, no objection being^ 
made to the sufficiency of the petition and of 
the proofs filed therewith, that an adjudica- 
tion of bankruptcy must pass against the- 
debtors unless they shall prove to the satis- 
faction of the court that the facts set forth 
in the petition are not true. 
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In re PRICE et al. 

[1 N. J. Law J. 228; 26 Pittsb. Leg. J. 11.] 

District Court, D. New Jersey. July 26, 1878> 

BAXKKUPTcr — Impeachment of Jcdgmext. 

_ A judgment obtained by the orderly proceed- 
ings of a court cannot be impeached or set aside 
on the ground that tlie creditor had reasonable 
cause to believe his debtor to be insolvent, unless, 
the debtor does something to aid him in pro- 
curing his judgment. 

[In the matter of Price, Bond & Co., bank- 
rupts.] 

This is an applic-ation to expunge a proof 
of claim witli security filed by Silas Mer- 
chant, a judgment creditor, against the bank- 
rupt's estate, on the gi-ound that the judg- 
ment was a fi-audulent preference and void 
as to the other ereditoi-s, under pi-ovisions of 



[19 Fed. Cas. page 1317] 

section 3128 of tlie bauki-upt act [of 1867 (14 
Stat 534, S3G)]. 

NIXON, District Judge, Held, facts not 
proved. Since tlie decision of tlie supreme 
■court in Wilson v. City Bank, 17 Wall [S4 U. 
SJ 473, a judgment obtained by tbe orderly 
proceedings of a court cannot be impeached 
or set aside on tlie ground tliat the creditor, 
^hen the suit was brought, had reasonable 
cause to believe his debtor did something to 
aid him in procuring his judgment,— of which 
the proof seems to fail in this case,— he is 
entitled to the advantage which his diligence 
has given him over other less vigilant cred- 
itors. The motion to expunge must be de- 
nied. 
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PKICE V. The HIGHLAND LIGHT. See 
Case No. 6.477. 

PRICE (ISAACS v.). See Case No. 7,097. 

PRICE (JOHNSON v.). See Case No. 7,407. 



Case ISTo. 11,413. 

PRICE V. KELLEY. 

[2 Ban. & A. 534; i 11 O. G. 639; Syllabi, 175.] 

Circuit Court, D. Minnesota. Feb., 1877.2 

Patents— PouTABLE Ciucus Seats—Infkinge- 

MEXT. 

1. The complainant filed his bill upon three 
patents for improvements in show and portable 
Beats and in circus seats: Mdd, that as the de- 
fendant constructed and used tbe ordinary cir- 
cus seats, which were old and common, and upon 
every alternate board of which, when elevated, 
he put chair-seats, he did not infringe upon any 
claim of either of the patents. 

2. Where no infringement is shown, it is un- 
necessary for the court to examine the other 
issues raised by the pleadings in the case. 

[This was a bill in equity by David 0. Price 
against James E. Kelley, for the infringe- 
ment of certain letters patent.] 

Davis O'Brien Wilson, for complainant. 
Palmer & Bell, for defendant. 

NELSON, District Judge. The complain- 
ant obtained two patents, Nos. 125,329 and 
134,486, dated respectively April 2d and De- 
cember 31st, 1872, as the original inventor 
of an "improvement in show and portable 
show-seats." He also secured patent No. 163,- 
537 to be issued to himself as the assignee of 
the original inventor, Wm. H. Shuey, and 
dated May ISth, 1875, "for an improvement 
In circus-seats." He brings suit against 
James E. Kelley because of an infringement 
of his patents. 

The complainant declares that his iuven- 

• 1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 
2 [Affirmed in 154 U. S. 0G9, 14 Sup. Ct. 1208.] 



tion No. 125,329 has for its object "to pro- 
vide an improved arrangement of seats for 
use in circus and other shows, the same being 
constructed with a view to the comfort of 
the spectator, while possessing the necessary 
qualities of seciurity when erected, and com- 
pactness when paclsed for transportation." 
He claims as new an improvement consisting 
of notched support straps or bars and boards 
and chairs constructed and arranged as 
shown in a diagram; also chairs provided 
with slots or recesses through which boards 
can pass, and the seats be shoved along to 
the required position; also the combination 
with the supports and boards of the binding 
bars or straps and stakes to secure the sup- 
ports. The diagram of this invention shows 
the ordinai-y stringei*s used in circus and out- 
door portable seats, elevated and adjusted 
on an inclined plane, the stringers being 
notched for the support of boards, and ele- 
vated at the back by means of trestles. Ev- 
ery alternate board has a chair-seat upon it, 
and the board immediately in front is used 
as a foot-rest. The boards upon which are 
the chairs or seats, as well as the foot-rests, 
are secured in place at each end by a zig- 
zag-shaped strap passing from the top of each 
stringer over the boards to the bottom, and 
terminating in an eye, through which a stake 
is driven into the ground. In No. 134,486, 
every alternate board is suspended at each 
end from the under side of the stringer by 
a band of metal running the length, or nearly 
so, of each one, and by forming the shape of 
a clevis, upon which the ends of the board 
rest, secures it in position like a hanging 
shelf, and is called a foot-rest. The complain- 
ant claims as new the series of foot-boards 
or rests, in combination with the supports 
(stringers) and braces (trestles). In No. 163,- 
537 the invention is claimed as a "show-seat 
consisting of the frame F, the back H formed 
of a single piece of bent wood, pivoted to the 
sides of the said fi-ame, and the jointed 
braces K. the back H being constructed to 
fold around and closely embrace the seat- 
frame in order that the upper surfaces may 
be flush, as and for the purpose specified." 
The defendant alleges want of novelty; de- 
nies that the patents ai-e for original inven- 
tions, and denies that he has infringed either 
of the inventions and patented improvements. 
It is admitted that there is no novelty in 
using stringers and trestles to form portable 
show-seats, nor in making every alternate 
board on the stringers a foot-rest; but the 
combination of all these, in connection with 
a chair-seat and folding-back, and straps to 
secure the ends of the seat-boards in posi- 
tion, is urged by the complainant's counsel as 
new and patentable, and the infringement of 
this combination is charged. 

An examination of the manufacture of the 
defendant shows that it has nothing in com- 
mon with that of the complainant, except the 
notched stringers and the trestles, and the 
metal straps used to secure the seat-boards, 
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the space between the strap and the stringer 
at the notches being sufficiently open to allow 
the ends of each board to pass easily through. 
The chair-seat proper has nothing in com- 
mon except a cushion. The Price or Shuey 
patent has an open back in the shape of a 
yoke, pivoted to the side of the seat, and 
with braces attached and jointed to permit 
its being folded about the seat. The Kelley 
seat is composed of two leaves upholstered 
and connected at one edge by a hinge-joint, 
so as to hold the back, when open, and allow 
it to be folded upon the top of the seat 
The hinged edges are rabbeted so that the 
back, when open, bears against the seat 
proper, and prevents the seat-board from 
splitting. Price suspends every alternate 
board in the ordinary circus-seat by a stirrup 
of metal fixed below the stringers for a foot- 
rest He is thus enabled to bring his seat 
boards nearer together, and accommodate 
more spectatoi's with no inconvenience. The 
knees and feet of the person when seated, 
being below the seat-boards, do not interfere 
with those seated in front Kelley uses 
notched stringers, and raises his seat-boards 
so that they have the appearance of a high 
beich, upon which he puts his chair-seats, 
and then uses for a foot-rest evei-y alternate 
boai-d on the top of the stringers, as in the 
old and ox-dinai-y circus-seats. When the 
seat-board is i-aised. the board in front used 
as a foot-rest falls below the back of the seat 
immediately in front of it and the persons 
seated do not interfere with those in front. 
The security and comfort of the spectators 
are attained by each, and the mechanism per- 
mits the seats to be packed in a small com- 
pass for transportation, and rapidly and easi- 
ly adjusted, but the ari-angement in each is 
different. The only device used by Kelley, 
not found in the old and ordinary circus-seat 
is the upholstered chair-seat and back, and 
the metal strap or clamp fastened to the 
stringers which holds the seat-board in posi- 
tion. Price describes this strap in his pat- 
ents, and claims it as new. The testimony 
of the mechanics and architects is, however, 
that this mode of securing boards or undex'- 
lying axles by a clamp or clevis, in a firm and 
fixed position, is a common and ordinaiy de- 
vice, and "is on the genei-al principle of hold- 
ing stairs or steps in their place, and securing 
windlasses," etc. 

The complainant therefore, cannot main- 
tain his suit on account of the use of this 
device, and as defendant constructs substan- 
tially the ordinary circus-seat, which is old 
and common, and upon every alternate board 
of which, when elevated, he puts a chair-seat 
which is not an infringement his bill of com- 
plaint must fall. It is minecessary, then, to 
examine the other issues raised by the plead- 
ings. Decree will be entered, dismissing the 
bill of complaint 

[On appeal to the supreme court, the decree 
of this court was affirmed. 154 U. S. 669. 14 
Sup. Ct, 1208 ] 
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PRICE et al. v. iiORRIS et al. 

[5 McLean, 4.] i 

Circuit Court D. Ohio. Oct 1849. 

ESECDTORS AND AdMINISTKjVTOKS— LETTERS GRANT- 
ED IN Another State — AuxnouiTY to Sve — 

CEItTIFlCATIOX— PUUCUASE By AdmIXISTKATOK — 

Deposition Taken- before Mayok. 

1. Administratoi*s or executors in another 
state, may sue in this state under the laws of 
Ohio. 

2. A grant of letters duly certified is suffi- 
cient authority to sue in Ohio. 

3. A deposition taken before a mayor, with- 
out a seal, may be received as prima facie evi- 
dence of the right to take it 

4. Where an administrator becomes a pur- 
chaser, at his own sale of real estate, the sale 
may be set aside at the discretion of the par- 
ties interested. 

5. Such sale is voidable, though no fraud be 
shown. 

[Tliis was an action by J, P. Price and oth- 
ers against Isaiah SIoitIs and others, to re- 
cover ceitain laud.] 

Thompson & Andrews, for plaintiffs. 
Scott & Frazer, for defendants. 

OPINION OF THE COURT. This is an 
action of ejectment, brought to recover sev- 
enteen hundred and fifty aci'es of land, in 
Clinton county. 

1. A eei-tified copy of the patent was intro- 
duced by the lessors. Brook Duvall and ila- 
ria French, heirs of Daniel Duvall, deceased, 
dated 19th August, 1807. 2. A deed from 
William French and wife who married Maria 
French, dated 2d Nov, 1^7, to the lessors of 
the plaintiff, four of the heii-s of William D. 
Price, for one undivided half and five-sev- 
enths of an undivided half. 3. Deed from 
William D. Price to James Price. 

The man-iage of Maria French was proved, 
and that she had seven childi'en, some of 
whom died before the mother. They lived 
in Virginia. The heii-ship of the other pai-- 
ties proved by different witnesses. It was 
objected that the chief magistrate of Fayette- 
ville, before whom some of the depositions 
were taken, did not eei-tify the same under 
his seal, and that there was no pi*oof of his 
official chai-acter. The depositions being cei-- 
tified by him as mayor, the couil will pre- 
sume that he is mayor unless tiie contrary be 
shown. He may have no seal. The certifi- 
cate of a pei-son named in the act of con- 
gi-ess, as having authority to take deposi- 
tions, is received prima facie, without fur- 
ther proof of his authoritj'. The defendants 
claim under a sale by William Duvall, ad- 
ministrator of William Price; the proceed- 
ings in the court of common pleas, authoriz- 
ing the sale were in evidence, and also the 
deed of the administratoi-, for the land sold 
to Haworths, dated 1st March, 1811. And 



1 [Reported by Hon. John McLean, Circuit 
Justice.] 
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the account of the administi-ator rendered to 
the probate court, showed the payment of 
the consideration. The two hundred and for- 
ty-second section of the law of Ohio, re- 
specting executoi*s and administrators, pro- 
vides, "that an executor or administi-ator 
duly appointed in any other state or countiy 
may commence and prosecute any action or 
suit in law or equity, in any court in this 
state, in his capacity of executor or admin- 
istrator, in like manner, and under lilie re- 
strictions, as a non-resident may he permit- 
ted to sue." 

It is objected that there was no sufficient 
evidence that Duvall was appointed adminis- 
trator; but the court held that the record of 
his appointment and the letters of adminis- 
tration, duly certified, were a sufficient au- 
thority for hun to act as such in this state. 

It was also objected that an administi-ator 
cannot sell to himself. It appears that Hen- 
ry A. Christian bid ofiE the land for Duvall, 
the administi-ator. A tnistee cannot sell to 
himself; at least such a sale though not 
void, there being no fraud, yet it may be 
avoided at the discretion of the party inter- 
ested. 

In their charge to the jui*y, the court said: 
In this ease the legal title must prevail. The 
patent to Brook Duvall and Maria French, 
heirs of Daniel Duvall, deceased, is dated 
the 19th of August, 1807. On the 2d of No- 
vember, the land was conveyed by Tyilliam 
French and Mai-ia his wife, and Humphi-ey 
Brook Duvall to WiUiam Price. And tlie 
jury are to inquire whether Humphrey Brook 
Duvall and the pei-sons named in the patent 
are the heirs of Daniel Duvall. That Hum- 
phrey was one of the heii-s seems to be prob- 
able, from the fact that he united with Ma- 
ria French and her husband, who owned one- 
half the land, and of whose identity there is 
no question, in executing a conveyance of the 
land. It was proved that 'William Duvall 
died the latter part of the year 1808. He 
left several children his heirs, who ai-e the 
lessors of the plaintiff, and who are proved 
to have lived in Virginia and other states 
than Ohio, from theii' early years. On the 
1st of August, 1S42, the heirs of Maria 
French with one exception, executed a deed 
of confii-mation for the land to the heii*s of 
William Price. The above constitutes the ti- 
tle of the plaintiff. 

On the 12th of November, 1808, administra- 
tion was gi-anted in Virginia to William Du- 
vall, on the estate of William Price. Under 
the authority of the court of common pleas 
of WaiTen county, he sold, as administrator, 
an undivided half of tlie land in controversy 
to George and James Haworth. And in the 
same deed one moiety of the ti-act on his 
own account. In the deed it is stated that 
the land was patented in the name of Brook 
Duvall and Maiia French, heii-s of Daniel 
Duvall, deceased. J. O. Travis proves the 
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heirs of Humphrey Bi'ook Duvall, deceased, 
and that they reside in the states of Ken- 
tucky and Tennessee. The time of Duvall's 
death is not stated. 

In relation to tlie statute of limitations 
which is set up in defense, Malon Haworth 
states that in the fall of 1804, George Ha- 
worth lived on the land. Witness has lived 
adjoining to the land since 1804. IMr. Frazer 
proves possession of George and James Ha- 
worth in 1801. Another witness proves that 
in 1809, in March, he saw George and James 
Haworth at his house, and that they infonn- 
ed him they were on their way to old Vir- 
ginia, w^th a view of buying the land now in 
controversy. Henry A. Chirty, now' reported 
to be dead, came to the country, as the agent 
of William Duvall, before Haworths return- 
ed. He made the application to the com-t on 
which the sale was ordered, and he pur- 
chased the land. It does not appear how 
William Duvall became interested in the 
land, owning an undivided moiety, imless by 
his purchase at his own sale as administra- 
tor. He was not one of the heirs of Daniel 
Duvall. And if his interest was acquired as 
above stated, the heii-s had a right to set 
aside the purchase, merely on the ground 
that he could not be the purchaser at his 
own sale. This is conti-ary to the policy of 
the law, and is voioable on that ground. 

The statute of limitations at that time did 
not run against non-residents, and possession 
before the emanation of the patent, did not 
run against the state. If the possession was 
adverse, and the non-resident who owns the 
land should come into the state, the statute 
would begin to run from such time. 

Upon the whole, gentlemen of the jmy, so 
far as the sale was made by the administiu- 
tor, in his capacity as such, there seems to 
be no legal objection against the right, but it 
is not shoAvn in the case that William Du- 
vall had any other right than that which he 
supposed himself to acquire at his own sale; 
and which purchase the heirs object to by 
bringing the present action. 

The jury found upon the first demise of the 
declaration, that the defendants are guilty 
in manner and form as the plaintiffs have 
declared against them, as to three-fourths of 
an undivided half of said premises in said 
demise and consent rules mentioned, being 
three-fourths of that part of said undivided 
half, which the defendants claim to hold un- 
der William Duvall by deed made by said 
Duvall, purporting to come in his own right, 
said half to James and George Haworth; and 
as to the residue of said estate and premises 
and the demises in said declaration, the jury 
do find the defendants not guilty. And there- 
upon the plaintiffs' counsel moved for a new 
trial, on which motion the cause was contin- 
ued. At the next term the cause, at the in- 
stance of the counsel, was entered as set- 
I tied, at the plaintiff's cost, judgment, &e. 
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Case la"©. 11,415. 

PRICE et al. v. NICHOLAS. 

[4 Hughes, 616.] i 

Circuit Court, W. D. Virginia. May 16, 1878. 

Lease of Minekal Rights— Paildre to Develop 

—Abaxdojtment— Lapse op Tijie— Effect of 

Lessee's Failuke to Sigx Liease. 

[1. A complete executed lease of mineral 
rights for 99 years, renewable for a like term, 
held Tahd and binding on both parties though 
Signed only by the lessor.] 

[9. A lease of mineral rights in certain in- 
accessible mountain lands for 99 Tears, renew- 
able for a like term, "to farm," with no speci- 
ned time m which the lessee was obliged to 
develop the minerals, held, nevertheless, to re- 
quire him to do so within a reasonable time in 
■^lew of the circumstances and the situation 
or the land; and 25 years having already 
elapsed, and it appearing that a railroad had 
been projected which would make the lands 
accessible, held, further, that the lessees should 
be allowed two years more in which to com- 
mence operation, in default whereof the lease 
should be canceled.] 

[This was a bill by Price and others, own- 
ing certain lands by purchase and convey- 
ance from one Absalom Michael, to set aside 
the following lease, made by his grantor be- 
fore complainant purchased the lands: "For 
value received, I hereby assign all my right, 
title, and interest for the term of 99 years, 
also with the privilege of renewal for a like 
period of time, to all the minerals of what- 
soever description that may be found on my 
land in the county of Augusta, state of Vir- 
ginia, to A. Nicholas, his heirs and assigns, 
to farm. The said A. Nicholas, his heirs and 
assigns, shall have the right of entry on 
condition that he pays one-fourth of the 
profits that may b^ obtained from any miner- 
al on my said lands after deducting interest 
of the capital stock employed by said A. 
Nicholas or his heirs and assigns. Witness 
my hand and seal this 7th day of May. A. 
D. 1853. Absalom Michael. (L. S.)" The 
grounds on which it was sought to have the 
lease declared void were two: (1) That, as 
the lease was signed only by the lessor, it 
did not bind the lessee, and was thei'efore 
void for -want of mutuality; (2) that by the 
lease the lessee was under obligation to de- 
velop and exploit the minerals, and, having 
utterly failed to do so for a period of 25 
years, he had forfeited his rights.] 

G. W. Berlin, for complainants. 

Oferrall & Patterson, for defendant 

RIATSS, District Judge. The plaintiffs ap- 
pear In this cause under their deed from 
Absalom Michael of 11th May, 1875, in a 
double aspect: First, as the owners in fee 
of the minerals on the land of Absalom 
Michael; and, secondly, as the assignees of 
a lease previously given by Michael, to -wit, 
on the 7th day of May, 1853. to the defend- 
ant Nicholas. They are now clothed with 

1 [Reported by Hon. Robert W. Hughes, 
District Judge.] 
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all the fee-simple proprietorship of Michael 
over these minerals, with full stipulalions 
for all the privileges necessary to enable 
them to develop, use, and market them; and, 
further, with all the rights of the lessor un- 
der the aforesaid lease to the defendant. In 
this situation they find themselves hampered, 
both as owners and lessors, by this lease, 
under which nothing has been done for the 
period of twenty-five years. They file their 
bill for the rescission of this lease on the al- 
legation of laches in its execution, as well 
as of want of obligation in Nicholas on 
grounds specially stated by them. Hence 
the bone of contention in this case is the 
construction of this lease and their remedies 
under it. To be better able to discover both, 
it is proper to advert to the character of the 
lands, the origin of these contracts, and the 
circumstances under which they arose. The 
land itself is wild, sterile mountain land, in- 
differently timbered, and of little intrinsic 
value, save for its hidden resources. A war- 
rant was laid upon it and a patent obtained 
for it on the 27th January, 1850, by Michael, 
doubtless because of the discovery of coal 
adjacent to It. As an evidence of its little 
value, it is worthy of notice that by an agree- 
ment appended to the lease Nicholas had the 
option at any time within five years to take 
it at the price of 50 cents per acre. This 
lease, therefore, was manifestly a matter of 
mere speculation on the part of both Michael 
and Nicholas. The former was wholly with- 
out the skill or means necessaiT to explore 
or develop the hoped-for mines; and the lat- 
ter, having a fancy for such adventures, 
could not have contemplated at that time 
any present chance of. availing himself of 
his leasa The terms of the agreement in- 
dicate this very plainly. Michael demands 
no cash in hand. He could not then fancy 
it was worth any. He merely stipulates for 
one-fourth of the profits that may be ob- 
tained from the minerals on his lands after 
deducting interest on the capital stock em- 
ployed by Nicholas. Nicholas, on his part, 
offers this consideration alone, because the 
execution of the contract on Ms part depend- 
ed on future events which might justify an 
outlay, and ensure to both contracting par- 
ties a profit in the raising of these minerals. 
Hence there is no contract fixing a time, 
within which operations should be commen- 
ced, or the license abandoned. There was 
in 1853 no public work offering transporta- 
tion to these coals, and without It there was 
no object to mine for them. No pxivilege, 
then, to expire in a few years, was worth the 
ti'ouble of writing or the fees for recording. 
Hence it is a lease for 99 years with privi- 
lege of renewal for a like period. But it 
does not follow from this, as has been con- 
tended, that Nicholas, his heirs and assigns, 
have this enormous term to decide whether 
he will enter upon his lease or not. On the 
conti-ary, such a pretension militates against 
the terms of the contract. He does not take 
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.tin assignment of these minerals absolute 
4ind -without condition, but with an express 
limitation,— "to farm." He is not to have 
them as a hidden ti-easm-e in the bowels of 
the earth, alike unprofitable to himself and 
his lessor. He is not to hold a mere lease- 
hold of intangible real chattels for the pur- 
pose of keeping off all other miners for the 
term of 198 years. By no means. He takes 
the assignment of these minerals "to farm"; 
that is to say, to bring them up to light and 
to commerce and make them profitable to 
the lessors and himself. No more pregnant 
or significant term could have been used to 
exclude the inference that he had the whole 
term to decide on the commencement of 
opei-ations. This is a complete, executed 
contract on the part of Michael, fully ob- 
ligatory on him and his assigns in this cause. 
It" is not against the statute of frauds. It is 
good as a deed poll, ahd the idea that it is 
not binding on Nicholas, is refuted by his an- 
■swer in this cause in which he claims its 

benefits. , ^ ■, v, ^.-u-^ 

But while the acts contemplated by this 
agreement are all in the future and in their 
nature executory, there has been no time 
fixed for the farming of these minerals to 
<:ommence. But hi this as in other contracts 
■of the like nature, reason and authority ahke 
declare that it must be done in a reasonable 
time. It would be a fraud to insist upon the 
Tetention of this privilege for an indefinite 
time, and as such, would be a good ground 
for cancellation in a court of canity. But 
■should Nicholas decline after request and 
reasonable time to enter on the performance 
of his lease, then it should -be in the option 
of his lessors or assigns to withdraw from 
the undertaking, and place themselves in 
the same situation as if it had never been en- 
tered into. Add. Cont. marg. p. 35. But the 
■question of what is reasonable time must 
<lepend on the circumstances of the case. 
Michael has acquiesced in the delay of Nicho- 
las. He would have been unreasonable if 
he had not. These minerals are in the fast- 
messes of the mountains, and have been 
wholly inaccessible to commerce. It is only 
since a railroad has been projected, and par- 
'tt&lly consti-ucted, to these coal fields, that 
new interest has been imparted to them, and 
speculation rife about them. Out of this 
excitement and speculation has, doubtless, 
sprung the purchase of the plaintiffs. That 
it is on the increase, is shown by the great 
advance that Price, one of the plaintiffs, 
has realized on his share hi this adventure. 
A good deal of testimony has been taken 
In this cause. I am not satisfied by it, as 
claimed by the plaintiffs, that they are dam- 
aged by Nicholas* delay; on the contrary, I 
incline to the opinion that these coals can- 
not now be profitably mined, as well for the, 
want of demand and uncertainty of supply 
as for the want of adequate transportation. 
I am far from allowing that the defendant 
can hold on to this lease, baffle the owners. 
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of the enjoyment of thek purchase, and re- 
tard the development of these mines in the 
hands of the plamtiffs. on the plea that he 
cannot work them profitably, and require 
them to stand aside till he has every con- 
ceivable facility to market. If, after reason- 
able indulgence, he is not satisfied that the 
farming of these minerals would be profita- 
hle to hun. it is his duty to abandon the 
contract, and allow the proprietors to try 
their hands at their development or sale free 
of this incumbrance. 

For these reasons, I think, relief should be 
given to the plaintiffs; but, inasmuch as de- 
fendant has not yet had reasonable time, un- 
der all the circumstances of this case, to be- 
gin the farming of these minerals, he should 
be allowed the term of two years from the 
first day of this month to elect whether ho 
will execute or abandon his lease; and in the 
meantime this cause shall be retained on the 
docket, so that said contract of lease may be 
rescinded in case of his failure fairly and 
bona fide, and with adequate capital and 
force, to commence operations for the rais- 
ing and sale of these coals. 
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PRICE V. SEARS. 

[2 Lowell, 553; 15 Alb. Law X 273.] i 

District Court, D. Massachusetts. March 20, 

1877. 

Salvage nr Seaman. 

A seaman cannot have salvage for tte boat 

which -has brought him to land after the loss 

of his ship. ^.„ -yt ' too 

rCited in Peaslee v. Peaslee. 147 Mass. 183, 

17 N. B. 516.] 
[This was a libel for salvage by J. H. Price 
against J. H. Sears.] 
C. G. Thomas, for libellant. : 

O. W. Holmes, Jr., and W. Munroe, for re- 
si)ondents. 

LOWELL, District Judge. The libellant 
served as second mate on the defendants' 
ship on a voyage from Galveston to Liver- 
pool, and thence towards San Francisco, un- 
tU the vessel was unfortunately burned at 
sea. The libellant landed at one of the 
Marquesas islands after a long and difficult 
voyage in a boat which he commanded. The 
captain's boat and all in it were lost; the 
mate's boat arrived at land, but neither that 
officer nor any of the crew were within 
reach to be examined as witness^ in this 
case. The owners paid the libellant his 
wages, at the agreed late, to the time of the 
loss of the vessel; but he maintains that he 
■was engaged at Galveston one month earlier 
than is shown by the shipping articles; that 

1 [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion. 15 Alb. Law J.. 273. contains only a par- 
tial report.] ! 
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lie received one montli's less advance than 
they express, and that he sei-ved as first 
mate during a part of the voyage after leav- 
ing Liverpool. (The judge then examined 
the evidence, and decided that the wages had 
been fully paid.) 

The libellant asks salvage for the boat; 
but as the boat appears to have saved him 
quite as much as he the boat, that account is 
in equilibrio. Libel dismissed. 
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PRICE et al. v. TEAL, 

[4 McLean, 201.] i 

Circuit Court, D, Indiana. May Term, 1847. 

Bills and Notes — Rate of Excuaxge at 
Matukity. 

Where a note is given in Indiana payable in 
New Yorlc, with interest and the rate of es- 
(diange. the rate of eschange will be, the time 
the note becomes due. 

[This was an action on a promissory note 
by Price and Price against Teal.] 
Mr. Yandees, for plaintife. 

OPINION OP THE COURT. This action 
was brought on a promissory note, payable 
in New York, with interest and the rate of 
exchange. The court directed the jury to 
calculate the exchange on the amount due on 
the note, at maturity, and not the exchange 
as it might be at the trial. 



''''WS. IFJ^fliaf ^™« '■'• ^- °-- 



Case No. 11,418. 

PRICE V. YATES. 

[7 Reporter, 582; 2 19 Alb. Law J. 295; 25 

Int. Rev Rei^llS; 7 Wkly. Notes Cas. 

ol; 2 Nat. Bank Cas. (Browne) 204,] 

Circuit Court, W. D. Pennsylvania. March 
21, 1879. 

National Basks — Composition by Receiver 

JuKiSDicTioN— State and Federal— 
LrMiTATiox- BV State Statute. 

1. An order for the composition of a claim 
under section o234, Rev. St. [19 Stat. 631, when 
the claim is not a "bad or doubtfiU debt," is 
mvahd and a composition made under such an 
order is meffectuah 

2. Where there is a concurrence of jurisdic- 
tion, a state statute of limitation may be plead- 
ed as efEectively in a federal court as it could 
be m a state court; and in such cases the fed- 
eral courts will follow the decisions of the 
local state tribunals. 

[Cited in Butler v. Poole. 44 Fed. 086, 587.] 
Action by the receiver of a national bank 
against a shareholder to enforce his liability. 
Two questions were reserved at the trial of 

1 [Reported hy Hon. John McLean, Circuit 
Justice.] 

2 [Reprinted from 7 Reporter, 582, by per- 
mission.] J J- iiw. 
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the case, and a verdict was taken for the 
plaintiff subject to the opinion of the court 
upon these questions: 

The first question involves the effect of an 
order of the court of common pleas of Ve- 
nango county, Pennsylvania, for the compo- 
sition of the claim now in suit. The second 
relates to tlie statute of limitations. In 186"^ 
suit was brought in that court by the re- 
ceiver of the Venango National Bank against 
the present defendant to enforce his pei-sonal 
liability as a stockholder in that bank, which 
is also the subject of the present suit. [On 
the 23d of March, 1869, with the assent and 
concurrence of Judge Derrickson, then act- 
ing as the representative of the comptroller 
of the currency, and as the counsel of the re- 
ceiver, the receiver made a written applica- 
tion to the court for an order to adjust and 
settle the suit by the payment of twenty-five- 
dollars by the defendant, whereupon an or- 
der was made by the court that "the receiv- 
er may settle and compound the said suit 
and the claim involved therein on the terms 
prayed for in the proposition."] 2 The sum 
offered was afterward paid to the receiver. 
It also appeal^ that the alleged indebtedness 
existed in May, 1866, when the receiver was 
appointed, but that this action was not com- 
menced until June, 1876. No explanation of 
the delay was offered. 



McKENNAN, Circuit Judge. The order of 
the court was made in the exercise of au- 
thority supposed to be given to it by the 
5234th section of the Revised Statutes, and 
without an order of the court, which it was 
competent to make, the composition could 
have no effect By a separate classification, 
in the act of congress of the subject of the- 
suit, as well as by the impoi-t of the terms 
of the act, the contested claim is excluded' 
from the category of "bad or doubtful debts," 
which alone the court is authorized to order 
the receiver to "sell or compound," and hence 
the alleged composition was ineffectual for- 
want of power in the court to direct or smic- 
tion it. 

Is this suit barred by delay in the institu- 
tion of it? JCt is brought to enforce the per- 
sonal liability of a shareholder in a national 
banking association. This liability is clearly 
contradicted. By his stock subscription the- 
shareholder stipulates to pay an additional 
sum equal to the par value of the shares sub- 
scribed for by him, to discharge the debts of 
the association, when he is legally called up- 
on to do so. The obligation to pay is as- 
sumed Avhen the subscription is made, and 
pi-oof of subsci-iption is plenary evidence of 
the whole of the shareholder's enjoyment,, 
and of his consequent individual liability' 
This liability then accrues at the date of the 
subscription, but is not enforceable until 
needed to meet the debts of the association, 
and the comptroller has so decided and in- 

2 [From 19 Alb. Law J. 295.] 
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struoted tlie receiver. Hence it has been 
held, that this acUon of the comptroller is an 
essential preliminary to a suit against a 
shareholder. Kennedy v. Gibson, 8 Wall. [7o 
U. S.] 498. A right of action npon the con- 
tnict does not therefore accrue until the 
comptroller has acted; and by the terms of 
the general cui-rency act, all suits by or 
against a receiver are alike cognizable by the 
state and federal courts. Where there is 
this concurrence of jurisdiction a state stat- 
ute of limitation may be pleaded as effective- 
ly in a fedei-al court as it could be in a state 
court; and in such case the fedex-al courts 
will follow the decisions of the local state 
tribunals, and will administer the same jus- 
tice which the state courts would administer 
between the same parties. The supreme 
court of Pennsylvania has repeatedly recog- 
nized the general rule, that an act necessarily 
preliminaiT to the commencement of a suit 
upon a contract must be done within six 
years to avert the bar of the statute, unless 
sufficient reason for the delay is shown. In 
Laforge v. Jayne, 9 Barr. [9 Fa. St] 410, it 
was applied, the court saying,, "It was ruled 
in the case of Codman v. Rogers, 10 Pick. 
112, that although an action will not lie in 
some cases without a previous demand, and 
that in such cases the statute did not run 
until demand, that nevertheless the demand 
ought to be made in a reasonable time, and 
when no cause for the delay is shown it 
ought to be made within the time limited by 
the statute for bringing the action." The 
same doctrine was re-affirmed and decisively 
applied in Pittsburgh & C. R. Co. v. Byers, 8 
Casey [32 Pa. St.] 22, and in Pittsburgh & O. 
R. Co. V. Gi-aham, 12 Casey [36 Pa. St.] 79. 

[The application of this principle in this 
case is peculiarly appropriate. The date of 
the defendant's subscription, when his al- 
leged indebtedness accrued, does not appear, 
but it existed before the 5th day of May, 
1866, when the receiver was appointed. 
Nothing -was done to authorize a legal de- 
mand upon the defendant to respond to his 
individual liability, until the 28th day of 
June, 187G, when the comptroller decided 
that the enforcement of this liability to its 
fuU limit was necessaiy, and instructed the 
receiver accordingly. This suit was shortly 
afterward brought. Not only six but more 
than ten years from the date of the defend- 
ant's enjoyment, was permitted to elapse be- 
fore the essential conditions precedent to a 
legal call upon him to pay were performed. 
The delay seems to have been purely arbi- 
trary—at least it is unexplained— and hence 
tlie strongest considerations of justice, and 
the obvious policy of the act of congress de- 
mand that ^he defendant should not be vexed 
with litigation, touching a claim which has 
about it such an odor of staleness.] 2 

Let judgment be entered for the defend- 
ant, non obstante veredicto. 

2 [From 19 Alb. Law J. 295.] 
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The PRIDE OF THE OCEAN. 
[10 Ben. 610.] 1 
District Court, E, D- New York. Oct., 1879f- 
C01.LIS10S AT Sea— Crossikg Courses- Practice 
— Sdppressisg Depositions. 
1. Where a collision occurred about 65 ipi|^ 
from Sandv Hook, on a clear moonlight tiisnt<, 
between a ship loaded with petroleum and sail- 
ing S. E. V> S. within 2 points of close-hauled,, 
on the starboard tack and going 6 or (knots, 
and a schooner loaded with coal and sailing iN. 
E. nearly before the wind with booms all oS 
to starboard and going 4 or iy^ knots, eacu 
vessel seeing the other at a distance of two- 
miles and each at the time of collision endeav- 
oring to avoid the other, the schooner by going- 
to westward under a starboard helm and the 
ship by going westward under a port helm r 
Held, that the change of course of the ship was 
made deliberately, not to avoid a collision but 
to go astern of the schooner, and that she was 
in fault for the collision, not having held her 
course as she was bound to do. 

2. On a motion to suppress depositions of wit- 
nesses for claimant because taken before .an- 
swer: Held, that no rule of practice requires- 
answer to be filed before taking depositions; 
and no prejudice to the libellant m this case 
appearing, the motion must be denied. 

3. Semble, that where answer is delayed for 
a purpose, and prejudice to the libellant s (^se- 
appears, such a motion might prevail, in tne 
absence of any rule. 

In admiralty. 

W. W. Goodrich and R. D. Benedict, for U- 
bellants. ^ , . 

H. T. Wing and W. R. Beebe, for claim- 
ants. 

BENEDICT, District Judge. The vessel 
proceeded against in this action is in custody, 
and has been for some reason long detained 
without making application to be discharged 
on giving stipulation. I shall not therefore 
delay my determination of the case in order 
to specify in detail the portions of the evi- 
dence that have led to the conclusions I am 
about to announce. In regard to many of 
the facts of the case, there is no dispute. 
The action is brought to recover for the sink- 
ing of the three-masted schooner George W. 
Andrews in a collision between that vessel 
and the ship Pride of the Ocean, that occur- 
red about 65 miles from Sandy Hook, on a 
clear moonlight night, when vessels could be 
seen at a distance of two or three miles. The 
schooner, heavily laden with coal, was on a 
course N, E. nearly before the wind, with 
booms all off to starboard and going some 
4 or 41/j knots. 

The ship was sailing S. E. Va E. within two 
points of, close hauled on the starboard tack, 
going some 6 or 7 knots. Each vessel was 
seen by the other at a distance of some two 
miles. They came together nearly at right 

1 [Reported bv Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq.f and here reprint- 
ed by permission.] 
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bugles, the ship stx-iking the schooner on the 
schooner's starboard how forward and caus- 
ing her to sink almost immediately. At the 
time she was strucli the schooner was head- 
ing to westward, as all the witnesses agree, 
and the way in which the vessels came to- 
gether shows that the ship was then heading 
«outh, or, as some of her crew say, further to 
west than that. 

At the time of the collision each vessel was 
•endeavoring to avoid the other, the schooner 
hy going to the westward under a starboard 
helm, the ship by going to westward under a 
port helm. As the vessels were sailing when 
they approached each other, it was the duty 
of the schooner to avoid the ship, and the duty 
of the ship to hold her coui-se. The ship did 
not hold her course, but ported her helm. If 
when the ship ported her helm she was in 
extremis, by reason of the dangerous ap- 
proach of the schooner without change, she 
is free from fault; otherwise she is liable for 
not having kept her course as required by 
law. 

The claim made on the trial in behalf of the 
ship is that the only change made in her 
course was just as the vessels came together, 
at which time the captain xmshed on deck, 
and helped to heave the wheel hard down, 
having been roused by an order to that effect 
from tlie second officer in charge of the deck, 
tind when the schooner was crossing the 
ship's bows from port to starboard just ahead 
of her. 
This view cannot be upheld. 
The account given in the answer is differ- 
ent. The answer states that the ship's helm 
was ported when the schooner was moving 
from starboard to port The testimony of 
the man at the ship's helm agrees with the 
answer, ajid shows that tlie course of the ship 
had been altered for the purpose of aiding 
the schooner in eff'ecting a manoeuvre which 
it was supposed on board the ship the schoon- 
er was about to attempt, namely, to cross 
the ship's bows instead of going under her 
stem. 

That the ship's helm was ported and her 
course altered while the schooner was not 
dangerously near the ship, is plainly proved. 
Indeed, the man at the ship's helm says that 
he supposed the vessels were going clear at 
the time he ported, and the answer asserts 
that the helm was ported "for gi*eater securi- 
ty in the prenpises." It further appears that 
this alteration of the ship's course was be- 
fore the time of which the master speaks 
when he says he was awakened by the sec- 
ond mate's order to put the wheel hard down 
and then jumped on deck to the wheel and 
helped the man to get the wheel down, the 
wheel being three-fourths down when he 
reached it; for the man at the wheel omits 
all allusion to the captain's presence at the 
wheel when the wheel was first ported and 
the ship brought up to the wind until her 
sails shook. These and other circumstances,; 
which a critical e.xamination. of the evidence 
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discloses, have led me to conclude that the 
cause of the collision was an alteration of the 
ship's course made, not in alarm but deliber- 
ately, and for the purpose, not of avoiding a 
collision then imminent, but in order to go 
astern of the schooner. 

Such an alteration on the part of a vessel 
bound by law to hold her course must be held 
to be a fault. 

Before dismissuig the case from considera- 
tion, I must notice a point raised by a motion 
made to suppress the depositions of the ship's 
crew. These depositions were taken in be- 
half of the claimant under the act of con- 
gress on due notice but before answer filed. 
Objection was made to the taking of the 
depositions before filing an answer, but no 
answer was filed until the depositions had 
been taken and filed, and the libellant there- 
upon, in due time, moved to suppress the 
depositions for this reason. It is conceded 
that there is no rule of practice that requires 
an answer to be filed before depositions are 
taken on behalf of the claimant, but the 
necessity of the adoption of such a rule is 
insisted on. WMle the case might arise in 
which prejudice to the libellants would result 
from being compelled to cross-examine the 
claimant's witnesses without knowing the 
ground of defence, no such prejudice has 
arisen in this case and there is no ground to 
suppose that any advantage over the claim- 
ant was sought to be gained by the delay in 
filing the auswer. There is therefore no 
foundation for the motion to suppress in this 
case. In a proper case where the filing of 
the answer is delayed for a purpose, and tho 
libellant is prejudiced in his case by the with- 
holding of the ground of defence, it may well 
be that such a motion would be allowed 'to 
prevail. 

Let a decree be entered in favor of the libel- 
lants, with an order of reference to ascertain 
the amount. 
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PRIETO V. WELLS. 

xtIS*^ ^° Galpin V. Page, Case No. 5,203. 
isowhere reported; opmion not accessible.] 

Case Ifo. H,4S1. 

PRIME et al. v. BRANDON MANUF'G CO. 

BRANDON MANUF'G CO. v. PRIME et al. 

[16 Blatchf. 453; 4 Ban. & A. 379.] i 

Circuit Court, D, Vermont July, 1879. 

Patents— ASSIGNMENT— Notice op Outstandi.vq 

Rights- Eppect op Failure to Record 

— Extension — Costs. 

1. Where an assignment of a right under a 

patent refers to the patented improvement as 



1 [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge; reprinted by Hubert A. Banning, 
Esq., and Heni-y Avdeu, Esq., and here repub- 
lished by permission.] 
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being in use by a certain party, such reference 
is express information to the assignee of the 
fact of such use: and, the party referred to 
heing in possession to the extent of such use 
such possession is constructive notice, of the 
claim of right under which the possession and 
use are had. _, 

rCited in Dueber Wateh-Case Manuf g L,o. 
y. Ualzell, 38 Fed. 600.] 

2. An assignment of a patent by a bankrupt- 
ey court! to the assignee in bankruptcy of tne 
bankrupt owner of the patent need not be re- 
corded in the patent office, in order to prevail 
5ver a recordeS assignment of the patent from 
the administrator of the l^ankrupt made after 
the bankruptcy, as, by section 5046 of tiie K^ 
vised Statutes of the United States [1^ Stat 
522], all patent rights of the bankrupt vest at 
once, by operation of law, in the assignee m 
bankruptcy. 

3. A patentee, during the original term of his 
patent, parted with bis right to an extension, 
and agreed to sign all necessary papers to se- 
cure the extension for the benefit of his grantee. 
Afterwards, for the purpose of showing to the 
patent office that he would own the extension, 
if granted, the full title to the extended term 
was conveved to him, before the extension was 
cranted. The extension would not otherwise 
have been granted. The grantee paid all the 
expenses of obtaining the extension, and all 
parties understood that he really was to o^yn 
the extended term: BeU, that the original lu- 
Btrument was binding, in equity, on the pa^ 
enlee; that the equitable right to the extended 
term was in the grantee; that, as the convey- 
ance back to the patentee was made to deceive 
the patent office, it was inoperative; but thaii, 
as the original grantee of the right to the ex- 
tension could not daim the extension except 
bv availing himself of such inoperative instru- 
ment, the court would leave the parties where 
it found them. 

4. The special act of congress of July 15th, 
1870 (16 Stat 65T), authorizing an application 
for an extension to be made to the commission- 
er of patents, did not vary the positions or 
rights of the parties. 

5, No costs allowed, on dismissing a bill and 
a cross-bill. 

[This -was a bill in equity by David W. 
Prime and others against the Brandon Manu- 
facturing Company, and a cross bill by the 
Bi-andon Manufacturing Company against 
David W. Prime, for the infringement of 
letters patent. Complainants demurred to 
the cross bill, and the demurrer was over- 
ruled. Case No. 1,810. It is now heard for a 
anal decree upon both eases.] 

W. C Veazey and J. N. Edminster. for 
plaintiffs in the original suit and defendants 
in the cross suit 

Prout & Walker, for plaintiff in the cross 
suit and defendant in the original suit 
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WHEELER, District Judge. This original 
bill is brought for relief against an alleged in- 
fringement of the' extended terms of letters 
patent No. 14,119, dated January loth, 1856, 
and No. 24,162, dated May 24th, 1859, and No. 
25,148, dated August 16th, 1859, issued to 
Francis M. Strong and Thomas Boss, and of 
letters patent No. 35,348, dated May 20th. 
1862, issued to John Howe, Jr., assignee of 



Strong, Ross and himself, all for improve- 
ments in "weighing scales, and which tiie 
plaintiffs claim to own. The defendant ad- 
mits use of the patented inventions, but 
claims ownership of them and the right to use 
them, and has filed the cross-bill, for a con- 
veyance of such title as the defendants there- 
in may have, and for relief against the set- 
ting up of title by the plaintiffs to the cus- 
tomers of the defendant, to the damage of its 
business, and the cause has been heard upon 
pleadings, proofs and argument of counsel. 

The plaintiffs derive title from Strong and 
Ross, by a general release and assignment 
from Ross, of all his right, title and interest 
to such patents and extended terms, to- 
Strong, dated March 31st, 1874, and a fur- 
ther like release and assignment, "excepting 
only such part of their interest as John Howe, 
Jr., assigned to the Howe Scale Company,'" 
dated September 15th, 1875; by an assign- 
ment from Strong to Prime, of all his right 
title and interest to the patents and extended 
terms, but reserving a contingent interest in 
the profits, dated November 12th, 1875; and 
by assignment by Prime to Meacham of two- 
tenths, and to liuce of one-tenth, of what 
■was assigned by Strong to Prime, each dated 
November 13th, 1875. And they claim, that, 
if Sti'ong and Boss were affected by any out- 
standing equitable rights or titles, they are 
not, because they are bona fide purchasers, 
without notice. This latter claim may as 
well be determined Jiere, because, if valid, it 
may sive investigation of other questions. 
In their answer to the cross-bill they deny 
"that they knew, or had heard of, or suspect- 
ed any of the claims or rights of the orator, 
as stated by the orator in said cross-bill, in 
and to said letters patent or extensions there- 
of." In each of the deeds from Prime to 
Meacham and to Luce, the deed from Strong 
to Prime is referred to as the source of 
Prime's title, and is described as "a certain 
conveyance to David W. Prime, of Brandon, 
Vt., in and to certain patents and royalties for 
'improvements in weighing scales,' which are 
now ha use by 'The Brandon Manufacturing 
Company, of Brandon. Vt,' and are known 
as the Strong and Ross patents." The inven- 
tions were then, and for a long time had 
been, in full and open use by that company^ 
and this reference to that use, in the very 
deeds to Meacham and Luce, was not only 
constructive notice to them of the fact of such 
use, but was express information of it, if 
they did not have that information otherwise. 
Cuyler v, Bradt, 2 Caines, Cas. 326. And this 
reference in the deed of Prime to the one to 
him, as being of patents so in use, shows, 
clearly, that he took his deed with full knowl- 
edge of that use; and the conveyances were 
so near together in point of time, that lie 
must have had the fact of such use in his 
mind at the time of both buying and selling; 
This use by the defendant was possession of 
the monopoly, as far as that use extended, 
at least, which is as far as this controversy. 



PRIME Case No. 11,421) 

embraced in the original bill, extends; <and 
tills possession, wlien actually known, was 
•constructive notice of tlie claim of right under 
which the possession and use were had, the 
same as the possession of land is notice to a 
purchaser of the legal title of any equitable 
right which the possessor may have. 1 Story, 
Eq. Jur. § 400; Pinney v. Fellows, 15 Vt, 525. 
Had they inquired by what right the use of 
these patented inventions was had, they 
would probably have learned the truth about 
it, and must now stand as if they had en- 
Kjuired and learned it, which leaves them with 
precisely the same rights as Sti'ong, their 
gi-antor, had, which were the same that he 
and Ross had. 

The right to the unexpired term of the pat- 
ent of 1S02 stands upon different footing from 
those to the extensions. Strong, Ross and 
Howe were joint inventors of that invention, 
and assigned to Howe, while an agreement 
between them relating to the use of all these 
and other patented inventions, dated Septem- 
ber 1st, 1859, was in force, by the terms of 
which, if Howe or his representatives should 
•elect not to continue the business of mailing 
scales, the rights of Howe, acquired by that 
agreement, would revert to Strong and Ross. 
Howe transferred the business of making 
scales to the Howe Scale Co. He and that 
company both got into bankruptcy; he has 
since died, and his representatives have not 
continued the business at ah. It is argued, 
that this patent reverted, under the provi- 
sions of that contract But, on the 1st of 
March, 1864, Strong and Ross made another 
■conveyance of the patents which have been 
extended, and several others, to Howe, with- 
out mentioning the one of May 20th, 1862, and 
expressly rescinding the agreement of Sei>- 
tember 1st, 1859. This left the title to this 
patent in Howe, with no provision in force 
anywhere for depriving him of it And that 
it was intended to remain there is apparent 
fi-om the transactions. All the other inven- 
tions of Strong and Ross relating to scales 
were conveyed; they would not be likely to 
retain this fragment out of so many, all to- 
gether constituting a whale; but, there was 
no necessity for inserting it in the new con- 
veyance, for he already had full title to it 
They have, however, an assignment of this 
patent from the administrators of Howe, and 
Insist that they are entitled to hold it under 
that, because the assignment from tlie bank- 
ruptcy court to the assignee of Howe had not 
then been recorded, and the record title, at 
the patent office, appears to be in them. The 
bankrupt law (Rev. St U. S. § 5046) vested 
all patent rights at once in the assignee. His 
title was like that which the administratoi-s 
would have acquired if the bauki-upt had died 
without banki-uptcy proceedings being in 
force. It accrued by operation of the law, 
and such titles need not be recorded. The 
workings of the law are not matters for rec- 
ord in registries of titles 
The deed from Strong and Ross to Howe, 
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of March Ist, 1SG4, besides conveying the "in- 
ventions, improvements and patents," con- 
tained (his further covenant: "And we, the 
said Sti'ong and Ross, do hereby covenant 
and agree to sign all necessary papei-s for se- 
curing extensions on any patents heretofore 
granted, or hereby assigned or that may 
, hereafter be assigned, to said Howe, and for 
■said Howe's benefit. And we also agi-ee to 
sign, whenever called upon, any papers 
which may be necessaiy to- perfect the rights 
of said Howe under this assignment" with 
habendum to his heirs, executors, adminis- 
trators and assigns. Although the statutes 
in force then, and under which the extensions 
were granted, seemed to contemplate that 
; extensions should be granted only to invent- 
ors, for their own benefit, or to their pei-sonal 
representatives, there is no doubt under the 
construction which has been given to them, 
but tliat by appropriate instniments and 
wards of conveyance, they could be conveyed 
; wholly in advance. Philadelphia, W. & B. 
R. Co. V. Trimble, 10 Wall. [77 IT. S.] 3G7. 
Nor but that an agreement for tlieir eonvey- 
,ance, made beforehand, would be binding in 
.equity. Hartshorn v. Day, 19 How. [86 U. S.] 
.211; Newell v. West [Case No. 10,150]. In 
;Gurtis on Patents (section 207) it is said: "It is 
jCleaa-, that the inchoate right to obtain an ex- 
tension under a standing law, may be con- 
iveyed or controlled in advance, by the party 
who has the power to obtain and make it per- 
jfect; and it seems to be equally clear, that 
;an inventor, either before or after he has ob- 
tained one patent may so deal with the pos- 
;Sibility of obtaining future patents on his in- 
|vention, as to vest an interest in such tntxn-e 
patents in his assignee or gi-antee. The ques- 
ition, in either case, will be, whether he has 
conveyed, or covenanted to convey, a future 
;contingent interest" Hendrie v. Sayles, 9S 
U. S. 546, is to the same effect. It may be, 
that under the strict constiiiction put upon 
such an iustrament in respect to extensions, 
by the supreme court in Wilson v. Rous- 
seau, 4 How. [45 U. S.] 646, this deed did not. 
by its own force, convey these extensions, 
although an intention, on the part of the 
grantoi-s, to part with their whole interest in 
the inventions, including extensions and ev- 
ei-j'thing pertaining to them, is quite appar- 
ent It is urged, however, that it is not 
:even a covenant to convey, but is mei-ely a 
covenant to procure extensions for them- 
selves, if Howe should desire to have them, 
and have the use of the patents by paying 
for it as they should agree, rather than to 
have the inventions left to the public at the 
expiration of the original terms. They cove- 
nanted distinctly to sign all papei-s neces- 
sary for procuring extensions. Had they 
stopped there, it might be argued, in view of 
the sti-ict construction before mentioned, that 
they were to do this for tlie benefit of them- • 
selves, to whom alone extensions could be 
granted, although then the argument would 
be somewhat strained. But, they went fur- 
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tber, and aadetl, "for said Howe's benefit." 
This could mean only one thing, and that 
ivas, that Howe should have the extensions. 
Atter making this covenant they could not, 
with any show of justice, claim the benefit 
of any papers executed to procure extensions 
of these patents, to the exclusion of Howe or 
of his assignees. It was lilce a covenant t» 
stand seized, and, in equity certainly, equiva- 
lent to a grant of the extensions, as such a 
covenant relating to land would be, and at 
law even, under the statute of uses. Milburn 
V. Salkeia, "Willes, 673. The patent office un- 
dei-stood it as a grant, and, when the appli- 
cation for the extension first applied for was 
made, regarded the effect of it as standing 
in the way of tlie rule requiring inventors to 
be the owners of extensions, if granted. 

As, in equity, they parted with their rights 
to the extensions, they are not, in this suit 
in equity, entitled to any relief for an in- 
fringement of those rights, without showing, 
in some way, that those rights have been re- 
stored, so as to be infringed in their hands, 
or that they stand upon the rights of those 
owning them- They are claimed to have 
been restored in several ways. One is by 
the assignment to Strong of a note given 
by Howe to Ross and indorsed by him, for 
his share of the price of the patents, and se- 
cured by a lien upon them, with its securi- 
ties. There are plain reasons why this claim 
is groundless. One of these is, that the lien 
never covered the extensions at all. Anoth- 
er is, that the note was proved as an unse- 
cured claim, against the estate of Howe in 
bankruptcy, by the endorsee, of whom Strong 
obtained the assignment, and was disehai-ged 
as such, which would have left the secmity, 
if there had been any. the property of the es- 
tate. 

They also claim, that Strong was restored 
to, or acquired some rights by, an assign- 
ment of the extensions from two of three ad- 
ministrators of Howe. On the 17th of April, 
3S6S, Howe conveyed the patents assigned to 
him by Strong and Boss to the Howe Scale 
Co., by deed, and in that deed was this re- 
cital: "And whereas I, on the 29th day of 
June, A. D. 1804, did sell, and agi-ee to as- 
sign and convey, to the Howe Scale Com- 
pany, (a coi-poration duly organized under 
the laws of the state of Vermont,) all of the 
aforesaid inventions and letters patent And, 
whereas, I also agi-eed to assign and convey 
iiny further patents peitiiining to scales or 
weighing apparatus, which might be gi*anted 
to the said Strong and Ross and conveyed to 
me." The extensions had not then been 
granted, and no other mention was made of 
anything that would cover them, in that in- 
sti-ument But, the words, '-f urther patents," 
would cover tlieni; and this recital was of 
an agi-eement on his part to convey them to 
the Howe Scale Co., the gmntee in, and oth- 
er party to, the deed. And this recital by 
Howe of an agi-eement by him to convey 
them, while he would otherwise hold the eq- 



CCase No. IX, 421) PEIME 



uitable title to them, is direct evidence against 
those claiming under him or his administra- 
toi-s since then, as an adm'ission against his 
title and interest, that this title and right 
were subject to that agreement, which the 
recital is also evidence- that he made, and 
from which it is foimd as a fact that he did 
make it Downs v. Belden, 46 Yt 674; Wing 
v. Hall, 47 Yt. 182; Wheeler v. Wheeler, Id. 
637. This instrument was well known to 
Strong as well as to the administrators, be- 
cause it is expressly refen-ed to by date and 
place of record, in their deed to him, and 
they must have known of this agi-eement of 
Howe with the Howe Scale Co. They are 
certainly afCected with, presumptive notice of. 
it Newl. Cont 511. The conveyance to 
Strong was made subject to the interest con- 
veyed by Howe to the. Howe Scale Co, "in 
letters patent as enumerated and conveyed" 
by that instrument which would come veiy 
near to this equitable right, although stiictly 
not. including it So, the Howe Scale Co. 
had acquired the equitable right to the ex- 
tensions, and Sti-ong, if he purchased any- 
thing, took it subject to that right But' 
there was nothing left in the administi-ators, 
or to them, of any right to the patents. The 
provisions of the banla-upt law not only vest- 
ed the title to patent rights which the bank- 
rupt had, in the assignee, but all rights in 
equity, and ehoses in action, which would 
cover the whole. Rev. St U, S. § 3046. It 
is insisted, that, as the assignee of Howe in 
bankruptcy did not claim the extensions, the 
statute of limitations to two years, of ac- 
tions against and by him, would cut off all 
his rights. This may be true But that lim- 
itation commences to run only from the time 
.when the cause of action accrues. Id. § 
:5057. Soon after his rights as assignee ac- 
ci-ued. the defendant be^an to use these in- 
'ventions, under a conveyance from him as 
'assignee of the Howe Scale Co. Neither the 
^administrators of Howe, or Strong and Ross, 
or either of them, were using them or claim- 
iing them, or doing anything by which any 
icause of action accrued to him, and there 
■was no cause of action to be barred in then- 
favor. The defendant was using the inven- 
itions when the extensions were severally 
jgi-anted, and has continued the use ever 
since, and more than two years elapsed after 
the granting of the last one, before the com- 
Imencement of this suit. It is said further, 
,that, as Howe had only an equitable right, 
jojid the legal title was somewhere else, and 
the equitable right only passed to the as- 
signee, he should have brought a proceeding 
in equity, to enforce the equitable right and 
khsit, not having done so for the space of two 
years, the equitable right is baired and the 
Avhole interest left where the legal title is. 
But, the right of How^e was to have the nec- 
essai-y papers executed by Strong and Ross 
for procuring the extensions, for his benefit 
Before the time arrived within which Dy 
law applications for extensions could be 
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made, or for any of them, and on the 6th of 
May, 1869, the assignee of the Howe Scale 
Co. conveyed to is^athan T. Sprague, Jr., all 
Its pi-operty, including many patents, among 
them these which have been extended, and 
also "all of the interest or right the said 
Howe Scale Co. has in ajad to any and all 
other patents, by virtue of any or all as- 
signments lieretofore made to the said Scale 
Co., whenever or by whomsoever made." 
This was broad enough to cairy the equi- 
table rights which that company had to these 
extensions. And, in the same language, 
Spragiie made a like conveyance of the whole 
lo the defendant, on the 9th of June, 1869. 
So, when the extensions were granted, the 
assignee, either as of Howe or of that com- 
pany, had not any eiiuitable right to enforce. 
The whole light in that behalf was in the 
defendant, who had no occasion then to en- 
force it, nor even until about the time of 
bringing this suit for, until that time, all 
yielded to such right without question. 

The statutes under which the extensions 
were gi-anted authorized the granting them, 
if it should appear, "having due regard to 
the public interest therein, that it is just and 
proper that the term of the patent should be 
extended, by reason of the patentee, without 
neglect or fault on his part, having failed to 
obtain, from the use and sale of his inven- 
tion, a reasonable remuneration for the time, 
ingenuity, and expense bestowed upon the 
same, and the introduction thereof Into use." 
Act July 4, 1836, § 18 (5 Stat. 124). This 
language would seem to contemplate that the 
extension should be to the inventor directly, 
or so that he would receive the benefit of it, 
if granted, to make up to him the reasonable 
remunei-ation which he had failed to obtain. 
The coui-se of the patent office was In accord- 
ance with this idea. ,and it required that It 
should be made to appear that the inventors 
would own some substantial interest in the 
extensions, so that they would be benefited 
thereby, before they would be granted. This 
became known to all concerned in procuring 
these extensions. While the application for 
the extension of the patent of January 15th, 
1856, was pending, all the conveyances and 
assignments mentioned had been recorded, 
except that from Sprague to the defendant. 
The office constnied them as showing that 
Strong and Ross, the inventors, would not 
own, nor take any benefit from, the exten- 
sion, and, under the practice, this stood in 
the way of granting the extension. To ob- 
viate this difficulty, Sprague, acting for and 
in the interest of the defendant, made an as- 
signment of all his right to that patent and 
invention In the states of New Hampshire 
and Connecticut, to Strong and Ross, which 
did not answer the purpose. Then Howe, 
who was employed by the defendant to, 
among other things, assist in procuring the 
extension, acting in the interest of the de- 
fendant, and not knowing of the record of 
the other conveyances, made an assignment 
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to Strong and Ross of all his interest In and^ 
right to the extended term of that patent by 
virtue of the conveyance of March 1st, 1S64. 
This also failed of satisfying the patent of- 
fice, and, on the 15th of November, 1870, 
Sprague, acting as before, made a full as- 
signment of the extended tei-m to Strong and 
Ross, whereupon it was granted. The con- 
veyance from Sprague to the defendant was 
recorded before the applications for the other 
extensions were made, and, in advance of 
each, the defendant assigned the extended 
term to Strong and Ross, for the purpose, as 
before, of making it appear that they would 
own the extensions, if granted, and thereupon 
they were gi-anted. All the proceedings in 
respect to procuring the extensions were had 
for and at the expense of the defendant, and 
Strong and Ross executed all the papers which 
they executed at the request of the defendant, 
in pursuance of the covenants and agreements 
in their conveyance to Howe, of March 1st, 
3864. This was done upon the full under- 
standing, on the part of both Strong and Ross 
and the defendant, that the rights of Howe 
under that agreement had passed to the de- 
fendant; that Strong and Ross were in duty 
bound to execute the papers for the benefit 
of the defendant; that the assignments to 
them were merely for the purpose of making 
It appear that they would own the extensions; 
and that the extensions would really and in 
fact belong to the defendant by virtue of the 
rights which had before been, or supposed 
to have been, acquired. Ross suggested an 
assignment from himself and Strong, accord- 
ing to the understanding, but none was 
made. The business relating to procuring the 
extensions was transacted mainly through 
written correspondence, and the pui-poses, in- 
tentions and understandings of the parties, 
as found and stated, fully appear from it. 

It is claimed, that these conveyances, not- 
withstanding the circumstances under which 
they were made, restored the title and right 
to the extensions to Strong and Ross, or 
estopped the defendant from denying the 
right of Sti-ong and Ross to them. The ap- 
parent legal title to the extensions came to 
Strong and Ross; but the legal title to a 
patent may be in one person, and the equita- 
ble right to it in another; and this applies 
to extensions as well as to original patents, 
as fully appears from the principles and au- 
thorities before referred to. Hartshorn v 
Day, 19 How. [60 U. S.] 211; Newell v. West 
[Case No. 10,150]. No consideration what- 
ever was paid by Strong and Ross for the 
reassignments of the extensions; on the un- 
derstanding stated, they were not to have 
them, but were to have merely the color of 
legal title to them, for the pui-pose which has 
passed. There are no just grounds for any 
estoppel in their favor, or in favor of the 
plaintiffs. They were not deceived hito do- 
ing anything which they otherwise w^ould not 
have done, by the conveyances, or the repre- 
sentations that the extensions would be for 
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their benefit The misrepresentation was to 
the patent office, not to them. They fully un- 
derstood the whole, and participated in it 
As between them and the defendant the es- 
toppel, if any should be allowed to operate, 
would work the other way. These- inven- 
tions were the foundation of the defendant's 
business, and large outlays were made in 
establishing it, on the expectation of having 
them; and it is not probable that the defend- 
ant would have permitted them to be granted 
without opposition, for Strong and Koss to 
have them, and much less, that the expenses 
of obtaining them would have been paid, to 
secure them to Strong and Ross. They can- 
not in good faith, now claim the extensions, 
and, in equity, their claim cannot properly 
be enforced. Ross, in fact, never has claimed 
them, but has merely quitclaimed his rights, 
If any, to Strong. 

These assignments were, however, made to 
deceive the patent office, and the parties, and 
their rights to relief in respect to the assign- 
ments, are to be considered as they are affect- 
ed by that circumstance. The grant of these 
monopolies, lite that of all other patents, was 
from the sovereign power of the general gov- 
ernment under the constitution. The patent 
office is the instrument of the government, in 
making the grants, under the law. The ex- 
tensions would be detrimental to the public, 
to precisely the same extent that they would 
be beneficial to the grantees. The assign- 
ments, "by a feigned countenance and show 
of words and sentences, as though the same 
were made bona fide," in the language of the 
statute (27 Eliz. c. 4), induced the patent 
office to grant the extensions, when it would 
not have done so, if the real purpose of mak- 
ing the assignments had been known; and 
now it is claimed by the orators, that the as- 
signments so made shall be held operative, 
and the defendant not allowed to set up the 
arrangement under which they were made, 
in defence, and by the defendant, that the 
title created by them, if any, shall be held 
in trust for the defendant, and that the trust 
be executed by decree in the cross cause. 
The statutes 13 Eliz. c. 5, and 27 Eliz. e. 4, 
made all conveyances within their purview 
void as to all those sought to be defrauded, 
and left them, or made them, binding between 
the parties to them. Those statutes are not 
a part of the laws of the United States relat- 
ing to patents; and, if the laws of the state 
would control, in any degree, these convey- 
ances would not come within the provisions 
of those statutes, as adopted in Vermont. 
Gen. St Vt. p. 672, § 32. So, these convey- 
ances must stand as at the common law. 
They were wholly without any consideration, 
and have never been executed by any deliv- 
ery of possession. The defendant has all the 
while had the inventions in use, and the let- 
ters patent themselves, with the endorsement 
of extension thereon. The conveyances with- 
in the statutes cited, and those within 7 & S 
Wm. Ill, c. 25, and 10 Anne, c. 23, making 
19FED.CAS. — 84 
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conveyances for the purpose of conferring & 
right to vote void, only as between the par- 
ties thereto, have generally been held to be 
valid between the parties to them only by 
force of the express provisions of the stat- 
utes to that effect. Twyne's Case, 3 Reporter 
[Coke] 80b; Phillpotts v. Phillpotts, 1 Eng. 
Law & Eq. 339; Dyer v. Homer, 22 Pick. 
253. And they would seem to have been 
void at the common law, at least so far as 
that they would not, as conveyances, afford 
sufficient foimdation for a cause of action 
resting upon themselves alone. Alexander v. 
Newman, 2 0. B. 122, and 15 Law J. pt 2 
(C. P.) p. 134. The orators here have not 
any claim under these conveyances, excent 
what lies wholly in action. They are not de- 
fending any possession taken under the con- 
veyances, but are asking relief wholly, as to 
this part of the case, upon the strength of 
them. Unless they are held valid and oper- 
ative, as conveyances, as those under the 
statutes mentioned were held, the orators 
have no case. The orator in the cross-bill 
cannot have the relief sought there, without 
having the conveyances held operative, and 
the title under them decreed to be a trust 
merely, and the trust decreed to be executed. 
It has been suggested, on the part of the de- 
fendant in the original bill and orator in the 
cross-bill, that all were equally in the wrong 
as to the pui-pose of these conveyances, and 
that if they should be held inoperative, on 
account of this purpose, the title to the exten- 
sions would be left in the defendant. This 
might be true, if the extensions would have 
beon in existence, with a title to them resting 
somewhere, without these conveyances hav- 
ing been made at all. But, the extensions 
were not in existence when the conveyances 
were made, and no one had any vested right 
to have them granted. They were not like 
original patents, or reissues, in that respect, 
but were grantable only in the discretion of 
the commissioner. Without these convey- 
ances the extensions would not have been 
granted at all. Neither party can be aided 
here, without aiding the purpose for which 
the conveyances were made. The doctrine is 
imiversal, as it is salutary, that the courts of 
a country will not aid parties in what is 
prejudicial to the state. Collins v. Blantem, 
2 Wils. 341; Law v. Law, 3 P. Wms. 391; 
Hanington v. Du Chatel, 1 Brown, Ch. 124; 
Parsons v. Thompson, 1 H. Bl. 322; Pingry v. 
Washburn, 1 Aikens, 264; Puller v. Dame, IS 
Pick. 472; Powers v. Skinner, 34 Vt 274; 
Marshall v. Baltimore & O. R. Co., 16 How. 
[57 U. S.] 314. This case seems to fall with- 
in that principle, as to these conveyances, 
and, as neither party lias title except through 
or in consequence of them, this court will 
leave the parties, in those respects, where it 
finds them. 

The original term of one of the patents, and 
tlie right to apply for an extension under the 
general law, expired before any application 
for an extension was made, and a special act 
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.of congress was passed, approved July loth, 
1S70 (16 Stat 657), granting leave to Strong 
and Eoss to make application to the commis- 
sioner of patents for an extension, and au- 
thorizing him to consider and determine it in 
the same manner as if it had heen made in 
due season. It is claimed by the oi-ators, 
that the right to that extension accrued under 
this special grant, and that Strong and Ross 
thereby acquired an express title to it, which 
they have never parted with but to the ora- 
tors. There is no question but that a grant 
of a patent, or of an extension of a patent, 
by congress, as a bounty, would enure to the 
benefit of the grantees only, and that no right 
to it could be acquired, except by express con- 
veyance from them. Wilson v. Bousseau, 4 
How. [45 U. S.] 646. But this was not such 
a case. Congress merely removed a limitation, 
and left the commissioner to grant or refuse 
the application, precisely as he would under the 
general law. It was not a special grant, but 
the general law was made to cover the case. 
And the passage of this act was procured by 
the defendant as a part of the proceedings 
to obtain the extensions, in the same interest, 
and for the same purpose, and upon the same 
understanding. The position of the parties 
in respect to it is the same as in respect to 
the others. 

These considerations fully dispose of the 
claim of the orator in the cross-bill for relief 
agahist settmg up a false title, or falsely as- 
serting that this orator has no title, to cus- 
tomers, causing damage, for, they show a 
want of foundation for maintaining such a 
claim, even if this court would have jurisdic- 
tion for such a cause of action, between these 
parties, who are citizens of the same state. 
But, such a claim would involve no federal 
question, of which this court could take jmis- 
diction between such parties. Hartell v. 
Tilghman, 99 U. S. 347. 

The bill alleges, that the extension passed 
from Strong and Ross to Howe, by the con- 
veyances stated. The orators, at the hear- 
ing, asked leave, by motion, to withdraw 
those allegations, so as not to be bound by 
them. The decision upon this motion was re- 
served. In the view taken of the effect of 
-the conveyances, the amendment would be of 
no importance. If there should be an appeal, 
it might become of importance, and its allow- 
ance here be of importance. The allegation 
is one of construction rather than of a fact, 
and, perhaps, the orators ought not to be 
bound by it, if it should become material, 
further than the fact that it was made might 
show the understanding of those making it. 
That fact would remain, if the technical ef- 
fect of it, as a pleadihg, should be obviated 
by the amendment, if the record should be 
left so as to show the whole. Therefore, the 
motion is granted, to the extent of allowing 
an amendment striking out those allegations 
to be filed separately, without obliterating 
them as they stand in the original bill. 

The costs upon the original and cross-bills 



are probably so nearly equal, that none are 
allowed either way. 

Let a decree be entered dismissing the bill 
and cross-bill. 
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Case No. 11,422. 

PRIME V. McREA. 

[1 Cranch, O. C. 201.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1804. 

Decedents' Estates— Liability fok Debts in 
Vjrgisia. 

One half of the real estate of a testator in 
Virginia is liable for his debts, although not 
charged by the wiU. Qusere. 

CRANCH, Circuit Judge, doubted, wheth- 
er a decree can be made to sell the real es- 
tate of Robert McRea in the hands of his 
heirs unless there be a moilgage or other 
lien; or unless the personal estate has been 
applied to relieve the real. 

E. J. Lee, for complainant, cited Robinson 
V. Tonge, 3 P. Wms. 398, and Finch v. Earl of 
Winchelsea, in a note to that ease, and Stile- 
man V. Ashdown, 2 Atk. 60S. (Cur. ad. vult.) 

THE COURT afterwards decreed a sale 
of half of the lands and rents. [Case No. 
11,423.] 



Case 'No. 11,423. 

PRIME V. McREA, 

[1 Cranch, C. O. 294.] i 

Circuit Court, District of Columbia. March 
Term. 1806. 

Debtor's Lands— Sale of Moiett. 

By the laws of Virginia, in 1801, a court of 
equity could decree a sale of one moiety of the 
fee-simple of the debtor's lands in the hands 
of the heir at law. 

The bill states that the plaintiff recovered 
judgment in Virginia, against Robert McRea 

and Mease, for dollars, and received part 

from the estate of Mease. That McRea left 
certain real estate, which he prays may be 
sold to pay the balance of the debt 

Upon consideration of the cases of Robinson 
V- Tonge, 3 P. Wms. 398, and Stileraan v. Ash- 
down, 2 Atk. 608, THE COURT decreed that 
half the rents and half the real estate should 
be sold. 

[See Case No. 11,422.] 
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1 [Reported by Hon, William Cranch, Chief 
Judge.] 
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Case Wo. 11,424. 

The PRINCE. 
[See Case No. 12,219.] 



PKINCE (GOLDEN v.). See Case No. 5,509. 

PRINCE (HOWARD t.). See Case No. 6,762. 

PRINCE (POIiTDORE v.). See Case No. 11,- 
257 

PRINCE (SABBIOH v.). See Case No. 12,- 
192. 



Case I3*o. 11,435. 

PRINCE V. UNITED STATES. 

[2 Gall. 204.] i 

Circuit Court, D. Massachusetts. . Oct. Term, 
1814. 

Obstoms Duties — Kbi-ease on Goods Captured 

BT Armed Vessels— Act of Aug. 2, 1813 

— Retkoaotive Effect. 

■ 1. The act of 2d Aug., 1813, c. 48 [2 Story, 
Laws, 1374; 3 Stat. 75, c. 49], releasing one 
third of the duties accruing on goods captured 
and brought into the United States by any pri- 
vate armed vessel of the United States, did not 
apply to the ease of a vessel captured and 
brought in before the passing of the act, but 
not condemned until after it had passed. 

[Cited in The Gertrude, Case No. 5,370; U. S. 

V. Starr, Id. 16,379.] 
[Cited in Rich v. Flanders, 39 N. H. 367; 

^ompson V. Alexander, 11 HI. 55.] 

' 2. Duties accrue as soon as the goods are vol- 
untarily imported, and this as well as to prize 
goods, as any other; for the condemnation re- 
lates back to the time of importation. 

■ rCited in U. S. v. Lyman, Case No. 15,647; U. 

■ ' S. V. Dodge, Id. 14,973; U. S. v. Boyd, 24 

Fed. 694; McAndrew v, Robertson, 29 Fed. 
246.] 

[In error to the district court of the United 
States for the district of Massachusetts.] 

This was a writ of error to the district 
court of Massachusetts, in an action of debt 
brought by the United States against the 
plaintiff in error, on a revenue bond for the 
duties payable on a certain prize cargo im- 
ported into the United States. It appeared 
from the pleadings, that the prize ship and 
carrgo were captured by the private armed 
schooner Favorite on the 20th of June, 1813, 
and arrived in the port of Plymouth, where 
the entry was made, on the 21st day of July 
of the same year. A prize allegation was 
filed on the 10th day of the ensuing August, 
and the vessel and cargo finally condemned 
in the district court on the 5th of the suc- 
ceeding month. By the act of congress of 
2d of August. 1S13 (chapter 48). it is pro- 
vided, that on all go«ds, &c. captured from 
the enemy, and made good and lawful prize 
of war, by any private armed commissioned 
ship of the United States, and brought into 
the United States or their ten'itories, there 

1 [Reported by John Gallison, Esq.] 
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shall be allowed a deduction of 33^^ per cent 
on the amount of duties then imposed by 
law. The plea, after oyer of the bond and 
condition, and setting forth the facts above 
stated, averred, that the 'defendant, now 
plaintiff in error, had tendered the amount 
of duties, deducting one third. 

Mr- Prescott and J. T. Austin, for plaintiff 
in error. 

1. Did the statute apply immediately to all 
goods then within the country, or only to 
those which should arrive after its passage? 
The statute is to receive a liberal construc- 
tion. The court will look at the mischief in- 
tended to be remedied, and if possible under- 
stand the language of the law in a sense 
sufficiently broad to meet that mischief. 
Now the evil complained of was, that the 
duties were so high, as to discourage priva- 
teei-s, and it was, therefore, thought useful 
to remit in their favor a part of those duties. 
This evil was not less felt by those, who 
were then proceeding in the courts of the 
United States against prizes before made, 
than by those who were afterwards to seize 
and bring them in; nor can any reason be 
given, consistent with the liberal intentions 
of congress, why the same indulgence should 
not be extended to the one as to the other. 
The language of the act extends to all cases 
where the duties had not actually been paid. 
There is nothing in the words themselves to 
show an intended future operation, and it is 
as reasonable to supply words, to give a 
retrospective, as a prospective effect "All 
goods, &c. captured," must comprehend all 
those, which had been captured at any time 
before. The next clause alone indicates 
something, future, and must mean, "which 
shall be adjudged good and lawful prize." 
The court will adopt a different construc- 
tion, when the duties are to be reduced for 
the benefit of a class of men engaged in a 
hazardous service, which is supposed to be 
useful to the public, from what they would, 
if the duties were to be increased. 

2. The right to duties accrues on the ar- 
rival of the goods at a port of entry; but 
goods brought in by the vis major are not 
"imported" in the legal sense of the word. 
In such case no right to duties accrues, until 
an election is made to enter. Until that 
time, ,they are not imported. "When goods 
,are brought in by one of our own cruisers, 
for inquiry and adjudication, the interest re- 
mains contingent until such adjudication. 
They may not be subject to condemnation. 
By the misconduct of the captors they may 
become the property of the United States. 
; A claimant- may appear, who destined them 
for some other country. Can any right to 
duties accrue, while the interest is thus sus- 
pended? Consider what inconveniences 
would follow. The collector, twenty-four 
hours after the arrival of a prize calls upon 
the captor and compels him to give bond for 
the duties. Four months afterwards the 
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goods are restored to a neutral claimant, -wlio 
prefers carrying them to his own country to 
selling them here. In the meanwhile, the 
captor must pay his bond, without knowing 
whether the goods will be condemned or not. 
But, if the duties are to be secured, who is to 
give the bond? The captoi-s have not the 
custody, and it would be unreasonable to re- 
quire of the marshal, who alone can have 
the custody, to become personally bound for 
the payment of duties. If, on the other 
hand, the goods are held in the custody of 
law until a condemnation, and no duties are 
paid or secured until it is ascertained by a 
judicial decree^ that they are not the proper- 
ty of neutmls, and they are then entered by 
the captors and the duties secured, the 
rights of all parties are preserved, and all in- 
convenience is avoided. If this be, as it is 
believed to be, the reasonable construction 
of the statutes, then the captors ought not 
to suffer in this case in consequence of their 
having given bond before the duties had ac- 
ciTied. All the rights and advantages should 
be saved to them, which they would have 
had, if the duties had not been secured until 
after condemnation, which was subsequent 
to the passage of the act. 

Mr. Blake, Dist. Atty., for the United S'ates. 

By the act imposing duties on goods im- 
ported (U. S. L. 48), the duties accrue on ar- 
rival, in whose hands soever they may be, 
by whomever owned, and under whatever 
circumstances they may be brought in. This 
statute is not conti-olled by the provisions of 
the law, afterwards passed, regulating the 
mode of collection. If no one appears to en- 
ter the goods and secure the duties within 
fifteen days, they are then taken into cus- 
tody, and in due time, no one appearing, 
they may be sold, to pay the duties. The 
only question then is, whether any part of 
the duties is released by the act of August 
2d? But this act cannot affect the duties 
payable upon goods, which had arrived be- 
fore it passed. These must depend upon the 
law existing at the time of arrival. Nor was 
this act intended to relate to goods then in 
the country. From its language it is ob- 
vious, that the legislature meant to provide 
only for future captures. 

STORY, Circuit Justice. The question for 
the decision of the court is, w^hether the* prize 
cargo, in this case, is entitled to the benefit 
of tlie act for reducing the duties on prisse 
goods, the same having been imported before, 
but not proceeded against, or condemned, un- 
til after the passage of the same act. It is 
argued by the plaintiff in error, that the 
statute applies to all cases, where the duties 
had not become actually due, and had not 
been paid, before the time of its passage, 
or at least, to all cases, where the duties had 
not already accrued; that in prize cases, no 
title vests in the captors until condemnation, 
and, therefore, no right to duties can attach 
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until such adjudication. By the general prin- 
ciples of law, duties accrue upon the vol- 
untary importation of goods into the ports of 
a country, and the statutes of the United 
States, imposing duties, affirm these princi- 
ples. Act 10th Aug. 1790 [1 Stat. 180], c. 39; 
U. S. V. Vowell, 5 Cranch [9 U. S.] 368. The 
prize act of the 2Gth of June, 1812, c. 107, § 
14, (which was not cited at the argument,) 
declares that prize goods, when imported into 
tbe United States, shall pay the like duties, 
as goods imported in the ordinary course of 
trade are or may at the time (meaning of im- 
portation) be liable to pay. Both cases then 
are to be governed by the same principles. 
It is true, that until condemnation it cannot 
be ascei-tained that the capture was lawful, 
or the goods rightfully imported. The prize 
may be a neutral, and decreed to be restored 
by the court, and in such case no duties 
would attach, unless the cargo were after- 
wards voluntarily unladen, and an election 
made by the neutral to consider the United 
States, as the port of discharge. See The Con- 
cord, 9 Cranch [13 U. S.] 387. Still, though 
the transaction takes its character from tho 
final adjudication, yet when once that char- 
acter is ascertained, it relates back to the- 
original importation. If, therefore, condem- 
nation passes upon the property, the duties, 
by relation, attach from the time of importa- 
tion, and are payable accordingly. 

Such, then, would have been the legal re- 
sult, if the act of the 2d of August, ISia 
(chapter 48), had never been passed. Does 
that act extend to cases, where, by relation, 
the title to the full duties had already ac- 
crued? It is a general rule, that statutes are 
to be construed to operate in future, unless 
from the language a retrospective effect be 
clearly intended. "Nova constitutio futuris 
formam imponere debet, et iion preterites." 
Bi-act lib. 4, fol. 228; 2 Inst. 292. And this 
maxim applies as well to remedial, as to 
other statutes. Tlaere is nothing in the word- 
ing of this act, which points to a retrospec- 
tive operation, and the whole intent may be- 
satisfied by restraining it to future cases. 
On the other hand, if a retrospective effect is- 
to be given to this act, tlie provision must 
equally apply to all cases of capture made 
since the war, whether the duties have been 
paid or not. The words must either read, 
"on all goods, &c. which have been captured 
from the enemy, and which have been made 
good and lawful prize of war, &c. and have 
been brought into the United States," or,, 
"on all goods &c. which shaU be captured 
from the enemy, and shall be made good and. 
lawful prize of war, iJcc. and shall be brought 
into the United States," &e.— Independent of 
the objection to the former construction, 
W'hich I have already stated, it is decisive- 
against it, that the manifest object of the 
legislature would be defeated, for the act 
would have spent its whole force on past 
eases, and could not operate in futuro. 
On the wlicle, I am of opinion, that the 
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prize goods, in this case, are not entitled to 
the 33^6 per cent, deduction, and the judg- 
ment of the district court is affirmed.^ 



Case No. 11,4S6. 

The PRINCE ALBERT. 

[5 Ben. 386; i 15 Int. Rev. Rec. 35.] 

District Court, S. D. New York. Nov., 1871. 

Delivekv of Cargo— Notice to Consignee. 

1. A ship arrived at New York, having on board 
eleven cases of iron goods consigned to B., who, 
seeing in a newspaper that she liad arrived, and 
knowing that she was to bring the goods, went 
to the oflSce of the agents of the ship, and paid 
the freight on the goods. Two days afterwards 
he paid the duties on them, and a permit for 
their landing was obtained, and was received by 
the custom-house oflScers on board of the vessel. 
The eleven eases were discharged«from the ship 
on the wharf. One of them went to the public 
store, and was ultimately received by B. The 
other ten remained on the wharf till the vessel 
left, and what became of them afterwards did 
not appear. B. filed a libel against the ship, to 
recover their value. The owner of the ship set 
up that the goods were duly delivered, and also 
set up that, when this suit was commenced, an- 
other action was pending in the supreme court 
of New York, betsveen B. and the owner of the 
Bhip, for the same cause of action. Held, that 
whether the pendency of the suit in the state 
court would be a good plea in abatement or not, 
the objection should have been taken, if good, 
by a dilatory or declinatory exception, under rule 
76 of this court; and that, moreover, that suit 
was not of the same nature as this, being a suit 
In personam, while this is in rem. 

[Cited in Atlantic Mut. Ins. Co. v. Alexandre, 
16 Fed. 281J 

2. Th(» burden of proof was on the ship, to 
ehow that notice was given to B. of the place 
where the ship was to discharge, and, as she 
had failed to prove the giving of such notice, B. 
was entitled to recover. 

[Cited in Unnevehr v. The Hindoo, 1 Fed. 
629.J 

In admiralty. 

Roger A. Pryor, for libellant. 
James K. Hill, for claimant. 

BLATGHFORD, District Judge. The libel 
In this case is filed to recover the sum oj5 ?754, 
as the value, at the port of New York, on the 
18th of June, 1866, of the contents of ten cases 
of iron goods, shipped at Hambm'g, on the 
30th of AiJril, 1866, on board of the ship Prince 
Albert, under a bill of° lading, which covered 
eleven cases of such goods, and contracted for 
their delivery to the libellant at the port of 
New York. The libel alleges, that the libel- 
lant paid the freight on the goods, and that, 
by the negligence of the master of the ship, 
after tlie goods were received by the ship, 
and before their delivery therefrom to the li- 
bellant, ten of the cases were whoUy lost to 
the libellant 

The answer alleges, that, when the ship ar- 

2 (As to the time when, and the cases in which 
duties accrue, see Hale on the Customs, Harg, 
I/aw Tracts, 213, 214r-224.) 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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rived at New York, due and reasonable notice 
of her arrival, and of the place of the dis- 
charge of her cargo, including the said eleven 
cases, was, in accordance "with the usage and 
custom of the port of New York, given to the 
several consignees of cargo on board of the 
vessel, including the libellant; that, in pursu- 
ance of such notice, the eleven eases were 
landed and discharged on pier No. 43 East 
river, and delivered to the libellant, and ac- 
cepted and received by him, and the fi'eight 
thereon paid; and that the contract of af- 
freightment evidenced by the bill of lading 
was performed. The answer also sets up, that, 
at the time this suit w^as commenced, an ac- 
tion was pending in the supreme court of New 
York, between the libellant, as plaintiff, and 
the owner of the ship, as defendant, for the 
same cause of action as that set forth in the 
libel hei'ein. 

It appears, from the evidence, that the li- 
bellant saw in a new^spaper, that the ship had 
arrived at New York; that, knowing that she- 
was to bring the goods in question, he went, 
on the 7th of June, 1866, to the office of the 
agents of the ship, and there paid the amoimt 
of freight specified in the bill of lading; that, 
on the 9th of June, he paid, at the custom 
house, the duties on the goods; and that a per- 
mit for the landing of the goods was obtained, 
and, in some way, but how is not shown, 
found its way to the' officers of the customs on 
board of the vessel. The eleven cases were 
discharged from the ship on to the wharf at 
pier 43 East river. One of them was sent to 
the public store, to be examined and appraised. 
That one was ultimately received by the libel- 
lant. The other ten remained upon the wharf 
until the vessel left it. It is not shown what 
afterwards became of them. 

The burden of proof is on the claimant, to 
show that he gave notice to the libellant of 
the place where the ship had got a berth and 
was to discharge the goods. He has under- 
taken to prove the giving of such notice, but 
the proof fails to establish the fact of the 
giving of such notice to the libellant, or to 
any one authorized to act for him in the prem- 
ises. 

But, even if such notice be regarded as not 
having been given, the claimant insists upon 
the pendency of the suit in the state court, 
as a bar to the action. To this objection it is a 
good answer to say, that it is a mere declina- 
tory or dilatory objection, in the nature of a 
plea in abatement, and should have been 
taken by a dilatory or declinatory exception 
(rule 76); and that the two suits are not of 
the same nature, this one being a suit in rem, 
and the other one being a suit in personam. 
Certain Logs of Mahogany [Case No. 2,559]. 
But I must not be understood as assenting to 
the view, that the pendency of another suit 
between the same parties, for the same cause 
of action, in a state court, is a good plea in 
abatement of a suit in this court. Loring v. 
Marsh [Id. 8,514]; Wadieigh v. Veazie [Id. 
17,031]. 
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There must be a decree for the libellant, 
with costs, with a reference to a commissioner 
to ascertain the damages sustained by the li- 
bellant by reason of the non-delivery of the 
ten cases in question. 



PBINOB ALBERT, The (BENABY v.). See 
Case No. 11.426. 



Case No. 11,427. 

The PRINCE EDWARD. 

[4 Woods. 17.] 1 

Circait Court, D. Louisiana. Nov. Term, 1879. 

CoLi-isioN — Steam and Sail — Burden op Proof. 

On a clear moonlight night, a steamer and 
sailing vessel, running in opposite directions on 
a river between half a mile and a mile wide, col- 
lided with each other; the two boats having 
been in plain sight of each other immediately be- 
fore the collision, while running a distance of 
about four miles. Edd, that Qiese facts put 
the burden of proof on the steamer to show that 
she was not in fault. 

[Appeal from the district court of the Unit- 
ed States for the district of Louisiajia,] 
In admiralty. 

G. H. Braughn, Geo. H. Buck, C. F. Dinkel- 
speil, and J. Ward Gurley, Jr., for libelant, 

O. B. Singleton and l^. H, Browne, for 
claimant. 

WOODS, Circuit Justice. The suit Is 
brought to recover damages sustained by the 
schooner Sargent S. Day, by reason of a 
collision between her and the iron steamer 
Prince Edward. The collision took place on 
\he Mississippi river, about fifty-eight mile^ 
below the city of New Oxleans, on February 
1, 187G, at about the hour of 9 o'clock p. m. 
The schooner, which was of eighty tons bur- 
den, was descending the river and the steam- 
er was ascending. The night was clear and 
the moon was shining brightly. The two 
boats were In plain sight of each other be- 
fore the collision, while running a distance 
of three and a half or four miles. The river 
was between a half a mile and a mile wide 
at the place of collision, and there was a 
straight stretch of several miles. It was the 
duty of the steamer to keep out of the way 
of the sailing vessel. The fact that there 
was a collision under these circumstances 
puts the burden of proof on the steamer to 
show that she was not in fault. 

There is some conflict of evidence, but the 
clear preponderance of testimony appears to 
me to sustain the claim of the schooner that 
she kept her course, and that she did not 
change it until the last moment, when the 
collision was imminent, and a change was 
absolutely necessary to keep her from being 
run down by the steamer. Entertaining this 
view, I must hold that a decree should be 

1 IReporxed by Hou. William B. WoodSj Cir- i 
cult Justice, and here reprinted by permission.] | 



rendered for libelant for the damage sus- 
tained by the schooner. This is pretty well 
settled by the evidence and the report of 
the master to be $845.40. There will be a 
decree for that amount in favor of libelant, 
with interest from judicial demand, and 
costs. 



Case No. 11,428. 

The PRINCE LEOPOLD. 

[Blatchf. Pr. Cas. 89.] i 

District Court, S. D. New York. Dec, I8GI.2 

"ERIZE — WlIEHE AUItEST MAY BE MaOE AND BY 

Whom — Practice, 

1. Where an offence against the prize law ha*» 
been committed, the vessel and cargo may be 
arrested anywhere at sea, or within the domin- 
ions of the capturing power, and by any person,. 
officer, or citizen, as property belonging to the 

■ government. 

2. The practice in prize proceeding in the 
courts of the United States is governed by the 
rules of admiralty law disclosed in the English 
reports, when not regulated by decisions or rules 
of the American courts. 

"Vessel and cargo condemned, as enemy 
property. The captors g.llowed to produce 
further proof on the question of breach of 
blockade. 

BETTS, District Judge. This vessel was 
arrested Septembei- 11, 1861, in the harbor 
of New York, by the marshal, and was li- 
belled as a prize, and also was forfeited under 
the act of July 13, 1861 [12 Stat 255]. The 
first question raised on the defence, by the 
pleadings and on argument, went to the regu- 
larity of the proceedings— First In respect to . 
the arrest of the prize, that there is not a 
sufficient specification of the cause of arrest, 
and also that the jurisdiction of the court is, 
in that respect, rescinded by the act of con- 
gress. These considerations are sufiiciently dis- 
cu^ed in the previous cases of The Sarah Starr 
' [Case No. 12,352] and The Aigburth [Id. 105], 
and the authorities dispense with all formali- 
ties of charge in the libel. 3 Phillim, art, 470; 
Am. Ene. art "Prize," by Story, J. Sec- 
ond. That the seizure was by civil officers in 
the port of New York. When an offence 
against the prize law has been committed, 
the vessel and cargo may be aiTcsted any- 
where at sea, or within the dominions of the 
capturing power, and by any person, officer, 
or citizen, as property belonging to the gov- 
ernment By the English practice, custom- 
house officers capture vessels in port as prize 
(The Elize, 1 Spinks' Prize Cas. 88); and the 
seizure may be made even in the London docks 
(The Conqueror, 2 C. Rob. Adm. 303), The 
practice in prize proceedings in the courts of 
the United States is governed by the rules of 
admiralty law disclosed In the English re- 1 
ports (Brown v. U. S., 8 Craneh [12 U. S.] 
135, per Story, J.; Jecker v. Montgomery, 18 

1 [Reported by Samuel Blatchford, Esq.] 

2 [Affirmed in Case No. 11,429.] 
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■How. [59 TJ- S.] 110; see arguments and de-* 
<usions in prize proceedings, Jeeker v. Mont- * 
gomery, 13 How. [54 U. S.] 498), when not 
regulated by decisions or rules of the Ameri- ; 
can covirts. The exceptions to the place and \ 
manner of the capture, and to the mode of > 
pleading it, are not tenable. 
■ On the merits: First, the claimants had 
sufficient notice that the port of Newbern was [ 
under blockade, with other ports, along the 
■eastern coast of the United States south of ' 
Maryland. That the notice reached them 
before the blockade was made perfect on 
the part of the United States, or was efficient 
by the presence of an adequate force, is a 
fact not established by the evidence before- 
the court, but may yet be made out by fur- 
ther proofs on the part of the captors. The 
vessel went to sea from Newbern, North Caro- 
lina, on the 1st of August She was built in 
North Carolina, and was owned by Ellis, a 
merchant of Newbern, who shipped the crew 
on board on the 25th of July. He transferred 
her on the IGth or 18th of July to McLeod, 
who was a neutral British merchant, domi- 
ciled, in business for several years previous 
in Charleston, and the British registry was 
made out in the name of McLeod. One of 
the crew testifies that the master, Wallace, 
told him in Newbern that he was part ownw: 
of her. She was loaded at Newbern with 
turpentine. The cargo is claimed by Wade, 
who came with it as passenger on the ves- 
sel. By the manifest, the cargo was shipped 
by Mclieod (who admits that he belongs to 
the Confederate States), and was consigned 
to Wade. The cargo was put on board on the 
23d of July. Wallace, the master, testifies 
that Wade told him the cargo belonged to Mc- 
Leod. Wade, examined as a witness, is a 
native of North Carolina, and a resident 
there. He claims to be, in his private senti- 
ments, a loyal citizen of the United States, 
opposed to the Rebellion, and that he de- 
signed to export the cargo claimed by him, 
and to withdraw from the state and travel in 
Europe. His private opinions cannot be in- 
ctuired into by the court. He, as a native resi- 
dent of the state, is unequivocally by law 
subject to all the responsibilities attached to 
his birth and residence, in respect to property 
he acquires in the enemy country and at- 
tempts to export from it. The points ad- 
judged in the cases of The Sarah Starr [Case 
No. 12,352] and The Aigburth [Id. 105] apply 
to this, and must govern in these particulars 
the decisions of the case. 

Judgment for the libellants, condemning 
the vessel and cargo as enemy property. The 
libellants are permitted to give further proofs 
on the question of breach of blockade, if 
ofEered within ten days after notice of this 
decree. The report of the navy department 
to the secretary of state, dated July 24, 1861, 
does not supply definite and adequate state- 
ments of the forces actually maintaining the 
blockade off the port of Newbern, or in that 
direct vicinity. It must be presumed to be 
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within the competency of the navy depart- 
ment to prove affirmatively the acts of blocli- 
ade performed by tlie squadrons, or particular 
vessels assigned to that service. 

This decree was aflBrmed, on appeal, by the 
dreuit court, July 17, 1863. [Case No. 11,429.] 



Case Ho. 11,439, 

The PRINCE LEOPOLD. 
[Blatehf. Pr..Cas. 647.] i 
Chrcuit Court, S. D. New York. July 17, 1863. 2 
PitrzE-r-ExEMT Property. 
Decree of the district court, condemning ves- 
sel and cargo as enemy property, and acquitting 
them on the charge of violating the blockade, af- 
firmed. 

[Appeal from the distiict court of the Unit- 
ed States for the Southern district of New 
York.] 

In admiralty. 

NELSON, Circuit Justice. This vessel 
was captured in the port of New York, on 
the 21st of August, 1861, by government of- 
ficers. She was laden at the port of New- 
bern, North Carolina, with spirits of turpen- 
tine, and left that port on the 23d of Jul?, 
1S61. There was no actual blockade of New- 
bern at the time. The vessel belongs to H. 
A. McLeod, a British subject, but resident 
in Charleston, South Carolina, at the time 
of capture, and the cargo to A. Wade, a 
resident of Newbern, and a citizen of North 
Carolina. The vessel and cargo were con- 
demned as enemy property in the court be- 
low [Case No. 11,428], and acquitted on the 
charge of breaking the blockade. Upon the 
doctrine of the cases recently decided in the 
supreme court of the United States, the de- 
cree must be affirmed. 



Case Ho. 11,480. 

The PRINCESS ALEXANDRA. 

[8 Ben. 209.] 3 

District Court, E. D. New York, July, 1875. 

Pjlotage— CoN'STKUCTios OF State L\w. 

The construction put by the highest court of 

a state upon a law of the state becomes a part of 

the law of the state, and is binding upon the 

courts of the United States in actions depending 

on that law, notwithstanding a different con- 

i struction had been previously put on the state 

I law by the supreme court of the United States. 

! [Cited in Winona, & St. P. R. Co. v. Deuel 

County, 3 Dak. 1, 12 N. W. "569.] 

] In admiralty. 

' Thos. E. Stillman, for libellant 

, Dunning, Edsall & Hart, for claimant 

\ 1 [Reported by Samud Blatchford, Esq.] 
{ 8 [Affirming Qixse No. 11,428.] 

3 [Reported by Robert D. Benedict, Esq., and 
I Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 
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BENEDICT, District Judge. TMs is an 
action for off-shore pilotage, claimed by a 
pilot, whose services were first tendered to 
the hark Princess Alexandra and refused. 
The right to recover is conceded to depend up- 
on the question whether the construction put 
upon the pilot laws of this state by the 
court of appeals of this state in the late case 
of Gillespie v. Zittloson. 60 N. Y. 449. is to 
be considered binding upon this court, not- 
withstanding the fact that the supreme court 
of the United States, in Ex parte McNeill, 
13 Wall. [80 U. S.] 236. previous to any 
decision by the court of appeals, had placed 
a different construction upoii the state law. 

Upon this question— and I confine my deci- 
sion to the question presented by the advo- 
cates, as above stated— my opinion is that 
the decision of the highest court of the state 
of New York as to the effect of the pilot laws 
of that state, is to be treated as becoming 
pai-t of the law of the state, and so binding 
upon this court in an action depending upon 
that law. The libel is accordingly dismissed, 
but without costs. 



Case No. 11,431. 



PKINCESS OP ORANGE, Jewels Stolen from 
The. 

[N. Y. Comm. Adv. Dee. 13, 1831.] 

District Court. S. D. New York. 1831. 

Remission of Forfeituke — Illegal Impoutation 
— PowEU op Collectok— Goods Stolen 

FKOM FkIENDLT SOVEREIGN, 

[1. Although a collector of customs has no con- 
trol of a prosecution for the forfeiture of goods 
illegally imported, yet when the United States 
takes steps to remit the forfeiture he may, un- 
der Act March 3, 1797 (1 Stat. 506), show cause 
against the remission.] 

[Cited in U. S. v. One Case of Silk, Case No. 
15.925.] 

[2. In a proceeding for the remission of a for- 
feiture under Act March 3, 1797, the judge has 
jurisdiction to determine whether the ease pre- 
sented to him falls within the statute.] 

[3. A United States district attorney may, up- 
on the authorization of the government, appear 
in behalf of a person seeking the remission of a 
forfeiture under Act March 3, 1797 (1 Stat. 
506).] \j. OU4U 

[4. A proceeding under Act March 3, 1797, for 
the remission of a forfeiture, cannot be main- 
tained until the forfeiture suit has proceeded to 
judgment.] 

[5. Property stolen from a friendly foreign 
sovereign, and smuggled into the United States, 
is not subject to forfeiture for illegal importa- 
tion.] 

[Proceeding on behalf of his majesty, the 
King of the Netherlands, for the remission of 
a forfeiture of certain jewels, the property 
of the Princess of Orange, alleged to have 
been illegally imported into the United 
States. Heard on objections to the jurisdic- 
tion.] 

BETTS, District Judge. In the month of 
July last, the collector seized a large and val- 
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[ liable quantity of diamonds and jewelry, as 
having been smuggled into this port, in vio- 
lation of the revenue laws. He directed the 
district attorney to prosecute the goods for 
condemnation; and shortly after, pursuant to 
that direction, a libel of information was filed 
against them, and they were attached by the 
marshal. The suit is now pending in the 
district court. The diamonds were smuggled 
by a person of the name of Polari, and a fe- 
male who passed as his wife. A petition is 
now presented to me, praying me to inquire 
into the circumstances of the case, and to 
cause the facts appearing upon such inquiry 
to be stated and annexed to the petition, and 
to direct their transmission to the secretary 
of the treasury of the United States, to the 
end that he may direct the forfeiture alleged 
to have been incurred to be wholly remitted, 
and the prosecution instituted for the recov- ' 
ery thereof to cease and be discontinued; and 
to direct the said jewels so seized and pre- 
sented to be delivered forthwith to his excel- 
lency, Le Chevalier Bangeman Huygens, en- 
voy extraordinary and minister plenipoten- 
tiary of his Majesty, the King of the Nether- 
lands. The petition is headed: "The Peti- 
tion of James A. Hamilton, District Attor- 
ney of the United States for the Southern 
Disti-iet of New York, on behalf of His Majes- 
ty, the King of the Netherlands, presented 
pursuant to instructions from the Seeretaiy 
of the Treasury, at the request of the Com- 
mander Benjamin Huygens, Envoy Extraor- 
dinary and Minister Plenipotentiary of His 
Netherlands Majesty;" and it is subscribed, 
"James A. Hamilton, District Attorney of the 
United States, on Behalf of His Majesty, the 
King of the Netherlands." Notice of the pe- 
tition is addressed by the district attorney 
to the collector, and a written admission of 
its service is subscribed by the collector. 
The petition represents: That one Polari, ac- 
companied by an unmarried woman by the 
name of Blanche, arrived in this port in the 
month of June last, from Havre, That they 
brought with Giem, concealed about their per- 
sons, and in a walking cane and umbrella 
handle, a large quantity of jewels, which 
they landed without having entered or paid 
or secured the duties, and without a permit; 
and that by the law, the jewels were subject 
to the payment of duties. That the collector, 
having obtained information of the illicit im- 
portation, on the 2Sth of July last seized the 
jewels, and on the 30th of July, pursuant to 
the provisions of the S9th section of the rev- 
enue law [1 Stat. 693], directed an action to 
be brought against the jewels, in order to 
condemn the same as forfeited, under the 
68th section of the same act; though the col- 
lector was previously informed by the Chev- 
alier Huygens that the jewels were the 
same which had been stolen from the palace 
of the Prince of Orange. That the said jew- 
els, in the possession of the said Polari, and 
considered as his property, were, in conse- 
quence of such illegal landing, subject to for- 
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feiture to the use of the United States, and 
■would, as his property, be so adjudged. But 
the petition avers that the goods ought not 
to he condemned or prosecuted as forfeited 
on account of the alleged illicit and fraudu- 
lent importation and landing of the said jew- 
els by the said Polari, but that the same 
ought to be given up to the petitioner: First, 
because the said jewels, having been stolen, 
■nere without the consent of the owner there- 
•of, impoi-ted or introduced into the United 
States, and conseauently there was not on 
the part of the owner of the said jewels any 
intention to violate the laws of the United 
States; and next because the said jewels 
Ijeing the property of his majesty, the King 
of the Netherlands, "the well-settled princi- 
ples of the laws of the nations that the prop- 
erty of one sovereign is not permitted to be 
■seized within the dominions of another, and 
subjected to judicial decision, applies in this 
case, and they must be released." The peti- 
tion then proceeds to detail the chrcumstances 
^;oimeeted with tbe theft; the conduct of 
Polari in this country; the proceedings of the 
informer; of the Chevalier Huygens and the 
<ollector, after information was obtained; but 
it is not important to the present investiga- 
tion to recapitulate those particulars. 

Upon reading the petition the district attor- 
ney moves that the judge now proceed to 
taUe proofs summarily in support of it, In 
pursuance of the act of congress of ISIarch 3, 
1797 [1 Stat. 50(5]. The collector appears in 
person and by counsel, and objects to the 
judge receiving the petition, because it is not 
presented by a party authorized by the act 
of congress to claim this procedure, and be- 
cause no case is made by the petition of 
which the judge can take cognizance. On 
the other hand, the district attorney insists 
that the judge acts in behalf only in a minis- 
terial capacity; his duty being merely to col- 
lect and report evidence; and that he is not 
ompowered to adjudge whether the case or 
the parties are those contemplated by the act. 
Those matters must be referred to the de- 
cision of the secretary of the treasury. He 
furthermore contends that the collector is not 
■authorized to counteract or control any pro- 
•ceedings taken in behalf of the United States. 
He insists that after suit brought the inter- 
ests and rights of the collector are merged in 
those of the United States, and are subject 
to the discretion of the government, whether 
it may choose to abandon or enforce the pros- 
-ecution. The latter position is no doubt sub- 
■stantially correct. The collector can assume 
no control in the management of the prose- 
■eution. The government may discontinue the 
^uit, or remit the forfeitm*e without any ref- 
erence to him; and whatever his interests 
may be in the subject matter, they are sub- 
mitted to the discretion of the government, 
and are lost when those of the United States 
are relinquished or defeated. This has been 
distinctly adjudged by the supreme court. 
U. S v. Morris, 10 Wheat. [23 U. S.] 246. 



(Case No. 11,431) PRINCESS 

But although the control of the prosecution 
is absolutely in the United States, yet the 
act of March 3, 1797, expressly requires that 
the party claiming the forfeiture shall have 
notice of any application for its remission, 
tliat he may have an opportunity of showing 
cause against such remission. The collector 
has received such notice in this case, and as 
such party he Is entitled to appear and make 
all legal objections to the application, whether 
it is presented by the United States or an 
individual. 

Neither can 1 accede to the other proposi- 
tion of the district attorney, that the judge 
acts solely in a ministerial rapacity in taking 
the proceedings required by this act. He 
does so undoubtedly in roporting the facts 
after ascertaining what the facts are, be- 
cause he is not authorized by the act to ex- 
press any opinion u^on their sufladency cr 
effect; but he takes the proofs judicially, 
and must accordingly decide upon the compe- 
tency and pertinency of the proofs offered 
(U. S. V. Hay ward [Case No. 15,336]), and It 
must, as a necessary incident to the duty re- 
quired of him by the act, devolve upon him 
to decide whether or no a ease exists of 
which he can take cognizance. 

It can hardly be maintained that a judge is 
obliged to collect proofs upon any petition of 
any party who may choose to exact that sei-v- 
ice of him, without being allowed to deter- 
mine whether the law enjoins the duty upon 
him. On the contrary, the first duty of the 
judge is to compare the case presented to his 
consideration with the statute, and adjudge 
whether it Is such an one as to call those spe- 
cial powei-s into exercise. If not, he must re- 
fuse to act upon it The district attorney in- 
vokes the interposition of the judge in this 
case, under the provisions of the act of March 
3, 1797. If that act does not supply authority 
for these proceedings, there Is no pretence that 
they can be maintained. 

Judge Story says the government can only 
remit a forfeiture upon a statement of facts 
furnished in the manner prescribed by the 
statute (The Margaretta [Case No. 9,072]), 
and if the powers of government over their 
own claims is not broad enough without the 
aid of the act to effect a relinquishment of de- 
mands they have In suit, it surely wotfld not 
be supposed that any assistance could be de- 
rived from the acts of a judge out of court, 
further than those acts are required and sup- 
ported by the express provisions of the stat- 
ute. Is this petition, then, such as is required 
by the act? Under this inquiry, the objection 
to the competency of the district attorney to 
act in behalf of the petitioner comes properly 
under consideration. I do not accede to the 
consti-uction of this act which limits the right 
of petitioning to the party in person, who has 
incurred a forfeiture, or whose property may 
be subject to forfeiture. He may constitute 
his proxy or attorney in fact, to act for him 
in this behalf. Nor do I undertalie to declare 
that there is any incompatibility or impro- 
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priety in a district attorney appearing as such 
attorney in fact, in support of a petition seek- 
ing tlie remission of a forfeiture, after the 
forfeiture has been decreed or admitted. When ; 
the question of forfeiture is determined, hig 
official services would terminate, and where 
there is no interference with his public duties, 
I should never be inclined to multiply incon- 
venient restraints upon the exercise of his pro- ' 
fessional talents in behalf of individuals If, 
then, the objection rested only upon this point 
of form, I should be disposed to considex* the 
official appellation employed in the petition as 
a descriptio personae merely, and, disregard- 
ing it as surplusage, accept the petition as 
presented by an attorney in fact, in behalf of 
his principal. 

There is undoubtedly no little difficulty in 
sustaining this view of the case upon the evi- 
dence introduced hy the disti-ict attorney in 
support of his right to present the petition. 
He acts under the explicit directions of the 
secretary of the treasury, and as a public of- 
ficer. By a letter of the 6th of October, the 
secretary dkects him "to file a suggestion with 
the coTUt, stating those jewels to be the prop- 
erty of the Prince or Princess of Orange," 
and, without admitting the validity of the 
•dlaim, to use the same zeal and diligence in 
sustaming it before the court as if it were a 
daim of the United States. By a subsequent 
letter of the 12th of November, the secretary 
requests him to "take charge of the Chevalier 
Huygens' application, for a remission of the 
forfeiture, and conduct the. proceedings on his 
behalf as he had been instructed to do in re- 
gard to the suggestion which was intended to 
have been filed." So the petition states that 
it is presented pursuant to instructions from 
the secretary of the treasury at the request of 
Chevalier Huygens, &e. 

The understandmg of the district attorney 
seems to be, and such is the bearing of these 
documents, that he does not act in his individ- 
ual capacity for the King of the Netherlands 
•or the Chevalier Huygens, but in his official 
character in behalf of the United States to 
support the claims of the King of the Nether- 
lands. If such is the fact, it tends to com- 
plicate and emban-ass the case, rather than 
free it from difficulty. In so far as the dis- 
trict attorney represents the government in 
this matter, the petition is the same in effect 
as if presented in the name and on the part 
of the United States. Not to animadvert up- 
on the incongruity of the United States ap- 
pearing to solicit for themselves a remission ot 
a forfeiture, it is enough to say that most man- 
ifestly they are not a party who can, in any 
way, become petitioners, under the provisions 
of that act. There is not a clause of it which 
could be made applicable to them. They can 
never incur a forfeiture, nor can any propeity 
in which they are interested be subject to for- 
feiture under their own laws. If the United 
States, acting through their public officer, were 
soiicitmg this remission, there would be. In my 
opinion, an insuperable defect of parties. This, 
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however, does not appear to me to be the- 
character of the application. The letter of 
the secretary of the treasury, taken together,, 
rather imports that the government will re- 
main neutral between the petitioners and the- 
officers of the customs. Probably, then, the 
government mean no more than withholding, 
their own authority and interposition, to lend 
to the petitioner the aid and advantage of the 
official character of the district attorney in the- 
management of the business. Nor do I feel 
it incumbent on me, on this application out of 
court, to pronounce on the rights or disabili- 
ties of the district attorney in respect to his 
official acts, further than shall be mdispensably 
necessary in reference to the subject before- 
me. 

A different duty might be imposed upon me- 
if this was the ti-ial of an issue in court, in 
which the district attorney appeared under 
the du'eetion of the govei-nment to support a 
claim hostile to that hi prosecution in the name- 
of the United States, But considering the di- 
rections of the government to this officer as a 
permission and request to appear and conduct 
this case for the King of the Netherlands 
alone, and that the king is the actual party 
petitioning through the district attorney, and' 
that the district attorney is performing no- 
function appeitaining to his office, I am not 
disposed to declare it incompetent for him to- 
perfoi-m that duty. The authorization of gov- 
ernment may have been desu-ed as an excuse- 
for a course of proceeding not in strict con- 
formity with the duties assigned him by stat- 
ute. Disconnecting then the United States 
from the proceedings, and understanding thenk 
to be solely in favor of the King of the Nether- 
lands, I shall hold that using his official des- 
ignation of office will not disqualify the dis- 
trict attorney from presenting the petition, and 
conducting the application. He will still be- 
regarded as in effect acting in his individual 
capacity. 

The motives leading the government to In- 
terfere in this matter, as manifested in the 
correspondence before me, are of a character 
the most liberal and courteous towards the 
King of the Netherlands— a friendly power. 
A strong anxiety is exhibited, not only to> 
remove every obstacle of a technical charac- 
ter which might impede the manifestation of 
the rights of the king, but to aid him in the- 
prosecution of these rights by supplying him 
every facility consistent with the authority 
and character of our laws. I should certain- 
ly endeavor to interpose no obstacles to the 
fulfillment of purposes so honorable and com- 
mendable, but should wish rather to advance 
them hj every means compatible with the du- 
ties of the place I hold. Thinking myself 
justified by the spirit of the act, I shall make 
the most indulgent allowances in respect to- 
all matters of form, and shall accordingly 
hold that the petition is presented by a com- 
petent part,y, and so as if sufficient in point 
of substance, that the proof offered may be 
taken under it. A more extended considera- 
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tion has beeu bestowed upon' this branch of 
the case, because it does not stand free of aU 
embarrassment, and because it seems to have 
been the point upon which the greatest stress 
has been laid in opposition to the petition. 
I certainly feel bound to say that whatever 
my opinion may be upon the strict propriety 
of calling upon the district attorney in his 
official character to support and manage this 
matter, his own conduct has been without ex- 
ception. He has proceeded in the business 
in a manner perfectly open, fair, and liberal, 
and with a manifest disposition to do no more 
than his obUgation as an officer of govern- 
ment required at his hands. 

The main question now arises upon the 
merits, whether the petition malces out a 
case of which tlie judge can take jurisdiction. 
(The act *To provide for mitigating or re- 
mitting the forfeitures, penalties and,disabili- 
tie's, accruing in certain cases therein men- 
tioned," passed March 3, 1797, being chapter 
361 of the Acts of the Fourth Congress, is 
here cited.) The practice under this act, 
since I have presided here, has invariably 
been to require two particulars to be estab- 
lished prelimhiarily to taking cognizance of a 
petition: (1) That the petitioner is interested 
in the subject claimed as forfeited, &c. This 
matter is sufficiently shown upon the petition 
now before me. (2) That a case of forfeiture, 
&e., &c., actually exists. This must appear 
by sentence of condemnation actually passed 
upon the subject matter; or by the distinct, 
unequivocal admission of the party interven- 
ing by petition. Not only the title and mani- 
f^t scope of the act have reference to cases 
of actual forfeiture, but it appears to me its 
terms can only be satisfied by applying them 
to the case of property condemned, or in a 
predicament where a condemnation on trial 
must be inevitable. The expressions in the 
statute seem to have been studiously em- 
ployed to denote that a person or his prop- 
erly had become charged and fixed with pen- 
alty, forfeiture, &c. How does one incur a 
disability? Not by being exposed to that 
prejudice; not by being so placed that it may 
chance to befall him, but according to the 
plain and incontrovertible import of lan- 
guage, by being already in the condition the 
supposed disability would produce. The ex- 
pression carries a like signification in refer- 
ence to the other terms "penalty," "forfeit- 
ure," 

Neither in legal phrase, nor common par- 
lance, is the word "incur" used to signify an 
inchoate or incomplete condition. It has ref- 
- erence to a state of things already passed and 
fulfilled. To incur a debt, or incur a respon- 
sibility, oi incur loss. &c., is to have become 
absolutely liable in that behalf. So also the 
expression "subject to," when applied to 
seizure, forfeiture, disability, &c., is never 
found to mean only a probable or contingent 
liability. It imports that the penalty, &c., is 
actually affixed to and charged upon the par- 
ty. When the revenue laws speak of com- 
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modities subject to duties, there can 'm no 
doubt of the intention of congress to declare 
the duty to be conclusively and inseparably 
attached to the article. The strongest expres- 
sion in the law to denote property to be fixed 
with an incumbrance would be to represent 
it as subject to any particular claim or duty. 
The same remarks apply to the other term 
used by congress, "accrued." "Such fine, 
penalty, forfeiture, or disability shall have- 
accrued," is a form of expression only adapt- 
ed to convey the meaning that the fine, &c., 
was no longer a matter of question or uncer- 
tainty, but had become definitely fixed. 

In ordinary acceptation, a debt cannot be 
said to accrue except when the right to de- 
mand it upon the one side and the liability 
to pay upon the other have become perfect. 
So in pleading, when the right of action is not 
cousummate at the time of promise, the 
statute of limitation can only be alleged to 
bar from the right to sue accrued,— "actio 
non commuit"; because the party did not 
pursue his remedy within the period limited 
after he was fully entitled to enforce it. So 
in mercantile language, profits are said to ac- 
crue, not, certainly, when the adventure is 
instituted, but after the results are realised. 
The subsequent expressions in the act are of 
the same character. When the duty of the 
secretary of the treasury is designated, he is 
empowered to remit the fine, &c., "remove 
the disability," importing very distinctly that 
without such interference, to remit, the fine, 
&c. must be paid, and unless he remove it, 
the disability must be borne. This inter- 
pretation of the act, which renders the exer- 
cise of the powers conferred upon the secre- 
tary necessary only when an absolute loss 
; must be sustained without such relief, se- 
: cm-es to it its character of an act of grace, 
, and harmonizes its provisions with those of 
■ existing laws. It could be required for no 
other purpose. Where the party has a de- 
fense sufficient to protect himself, or proper- 
ty on ti'ial, there could be no occasion to pro- 
vide him the high relief supplied by the stat- 
ute. 

It can hardly be implied that congress in- 
; tended to depart so entirely from the uniform 
course of legislation as to furnish a party 
an immunity from prosecution. There could 
i be no justice or hardship in leaving the citi- 
! zen to his legal defence when he possessed 
■an adequate one. That could never have 
*been the mischief under the previous laws 
which the act of 1797 was designed to rem- 
edy. The defect of the former law was that 
t it afforded the party no means of i)rotecting 
; himself or property except by a strictly legal 
1 defence. Congress most liberally furnished 
by this act a further aid to him. When he is 
remediless at law, he can now present his 
equities to a proper tribunal, and have a re- 
, lief commensurate to these equities. This, it 
'seems to me, was the sole purpose of the 
'statute. I can discover no legal reason for 
interpreting it as a power to intercept suits 
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■and prevent trials at law. It appears to me 
impossible to maintain that a party can avail 
liimself of the relief indicated by that act, 
upon the allegation that he had violated no 
law, and that his property was not liable to 
any forfeiture. On the conti-ary, my opin- 
ion is that the only foundation upon which 
the benefits of this act can be invoked is that 
the pai-ty is rendered subject to a penalty or 
his property to forfeitm-e. I do not find that 
there has been any express adjudication in 
■exposition of this statute— but the courts 
seem to consider the construction now sug- 
gested as that demanded by the act. 

The supreme court state that the secretai-y 
of the treasury has adopted such construc- 
tion, and impliedly admits its correctness. U. 
S. V. Morris, 10 Wheat [23 tT. S.] 295. Judge 
Johnson, in- assigning his reasons in that case, 
intimates that the strict intei-pretation of the 
^et would forbid any application for remis- 
sion until judgment of conviction or con 
demnation had passed. Id. 298, 300. He 
veiy distinctly asserts that the act requires 
the petitioner to confess he had not violated 
the law when he petitions previous to judg- 
ment I adhere, therefore, to the construc- 
tion I have always given this act, and the 
petitioner, if he applies before sentence of 
■condemnation, must equivocally admit the 
fact of forfeiture in order to give either the 
judge or the secretary of the treasury juris- 
diction of the matter. This the petition now 
Ijefore you fails to do. It guardedly states 
"that the jewels in the possession of Polari 
iind considered as his property" were sub- 
jected to forfeitm-e, and that, "considered as 
his propa'ty," would be so adjudged. This, 
if accompanied by no resti-ictions or qualifi- 
cation, would be an exceedingly faint and 
vague admission of the fact of forfeiture. If 
made by Polari himself, it would hardly 
-amount to such a concession of the facts as 
to justify a sentence of condemnation in 
-court, or afford occasion to ask for a remis- 
sion. It is not inconsistent with the entire 
immunity x)f the property. But when made 
l>y a third party who denies all right of prop- 
«jty in Polari; who represents the possession 
of Polari as tortious and felonious, and as- 
serts a full right of property in himself, it is 
no admission, nor anything in the character 
of one. Clearly it was not intended to be an 
admission which would bind the property, if 
the secretary of the treasury refused to remit 
tJiis supposed forfeiture. For the next para- 
graph of the petition advances claims which 
utterly countei-vail the hypothetical admis- 
sion, and show that the property could not 
be condemned as forfeited. It demands its 
immunity from forfeiture, and its restoration 
to the petitioner upon considei-ations of the 
highest and most cogent character. It avers 
that the property was stolen, and was intro^ 
duced into this country without the consent 
and in violation of the rights of the owner; 
and it asserts that the property belongs to an 
independent aoid friendly sovereign, and that 
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the well settled principles of the law of na- 
tions do not permit it to be seized and sub- 
jected to judicial decision within the domin- 
ions of another sovereign power. 

If the allegations of the petition are proved, 
no forfeiture has been incurred. The prop- 
erty must be acquitted on ti-ial. The prose- 
cution cannot be maintained against these 
facts. Tha-e can, therefore, be no occasion 
for the remitting power of the secretaiy. 
There would seem to be a gross incongruity 
in attempting to pardon or remit what was 
no offence. I am accordingly of opinion that 
this petition presents no case of which I can 
take cognizance. . 
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The PRINCESS ROYAL. 

fCited in The R. B. Lee, Case No. 11,691. No- 
where reijorted; opinion not now accessible.] 
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In re PRINCETON. 

[2 Biss 116; 1 1 R B. R. 618 (Quarto, 178); 
1 Am. Law T. Rep. Bankr. 125.] 

District Court, D. Wisconsin. Feb., 1869. 

Bankkiptcv — Pboop of Secdred Debt — Re- 
i.iNQrjiSHMEST OP Secukitt. 
A creditor accepting a chattel mortgage with 
reasonable cause to believe his debtor insolvent 
and such act bemg declared an act of bankruot- 
ey, cannot, by relinquishing his mortgase be- 
come entitled to prove his debt "'''^"°^' "e- 
[Cited in Re Colman, Case No. 3,021; Re Dew- 
^' W 3^9: Ke Tonkin, -Id. 14,094; Re 
Randall, Id. 11,552; Re Walton, Id. 17,130.] 

In bankruptcy. This was a motion on be- 
half of the general creditors of Thomas 
Princeton, the bankrupt, to expunge the 
proofs filed by certain mortgagees, on the 
ground that the giving and receiving of their 
mortgages was a preference, and a fraud on 
the bankrupt act [of 1867 (14 Stat 517)]. 

Finches, Lynde & Miller, for creditors. 

J. M. Gillett, for mortgagees. 

MILLER, District Judge. The petition of 
creditors against this debtor represents as 
the cause of bankruptcy that he, being in- 
solvent and unable to pay his debts and 
with intent of giving preference to certain 
creditors therein named, made seven chattel 
mortgages of his entire stock of goods. It 
is also shown that the aggregate amount of 
the mortgages exceeds the value of the 
goods; and that an agent of the mortgagees 
was in possession and had advertised the * 
goods for sale at auction, when the marshal 
took them under a warrant issued on this 
petition. 

Adjudication of bankruptcy against the 
debtor being made, on reference before the 
register to take proof of debts, objection was 



1 [Reported by Josiah H. Bissell, Esq.. and 
hei-e reprinted by permission.] 
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taken to the proof of the debts of the several 
mortgagees. The register suspended pro- 
ceedings and certified the matters for the 
opinion of the judge. ^ , . , 

The objection to the proof of those debts is 
founded on the following provision in sec- 
tion 39 of the bankrupt act: "If such per- 
son (the debtor) shall be adjudged a bank- 
rupt the assignee may recover back the mon- 
ey or other property so paid, conveyed, sold, 
assigned or transferred contrary to this act; 
provided, the person receiving such payment 
or conveyance had reasonable cause to be- 
lieve that a fraud on this act was intended 
and that the debtor was insolvent, and such 
creditor shall not be allowed to prove his 
debt in bankruptcy." 

The bankrupt act being founded upon a 
principle of equity and just distribution 
among creditors forbids an insolvent debtor 
parcelling out his estate to preferred cred- 
itors. It is so rigid in this particular as to 
provide in section 35, that where a sale or 
transfer of property by an insolvent debtor is 
not made in the usual and ordinary course of 
business, the fact is prima facie evidence of 

fraud. 

The act also imposes upon creditors, in re- 
gard to their debts, duties and even for- 
feitures. In this ease a debtor notoriously 
insolvent made seven chattel mortgages of 
his entire stock in trade to secure creditors; 
and an agent of those creditors being placed 
in possession of the mortgaged property was 
about to dispose of the goods at auction 
when the marshal seized %hem under the 
warrant The mortgages are prima facie 
evidence of a fraudulent intent on the part 
of the debtor, but they may not be per ^e of 
such intent on the part of the creditors. If 
a mortgage be given to a preferred creditor, 
without his knowledge, as is alleged on the 
part of some of the mortgagees, or if a cred- 
itor upon receipt of knowledge of such pref- 
erence repudiates it, the prohibition or penal- 
ty of the law in respect of his debt is not to 
be einforced against him. The act only pro- 
hibits the proof of a debt where the prefer- 
red creditor "had reasonable cause to be- 
lieve a fraud on the act was intended, and 
that the debtor was insolvent." The prohi- 
bition is clearly applicable in this case to 
the debts of those creditors who had reason- 
able cause to believe that their debtor was 
insolvent when they accepted the mortgages, 
or attempted to enforce them by a sale of the 
property. 

It is alleged on the part of some of the 
preferred creditors, that they surrendered 
their mortgages, and should be allowed to 
prove then- debts under the following provi- 
sions in section 23 of the act: "Any person 
who, after the approval of this act, shall 
have accepted any preference, having reason- 
able cause to believe that the same was 
made, or given by the debtor contrary to any 
provision of this act, shall not prove the debt 
or claim on account of which the preference 
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was made or given, nor shall he receive any 
dividend therefrom until he shall first have- 
surrendered to the assignee all property,, 
money, benefit or advantage received by 
him, under such preference." It will be ob- 
served that the mere acceptance of a prefer- 
ence by a creditor does not preclude him 
from proving his debt or receiving dividends.. 
In addition to such acceptance, the creditor- 
must have reasonable cause to believe that 
the preference was made or given by the 
debtor contrary to a provision of the act, 
that is, as in this case, that the debtor was. 
insolvent. And in such case under the 39 
section the assignee may recover of the pre- 
ferred creditor the property re'ceived. or its 
value. "Under sections 23 and 39, where a 
creditor accepts a preference with reasonable 
cause to believe that his debtor is committing- 
a fraud upon the act, he is barred from prov- 
ing his debt or receiving dividends unless he 
make return of the matter so received, and 
on failure to do so he may lose both and all 
benefit from the preference and dividends of" 
assets. 

The phraseology and intent of sections 23^ 
35 and 39 are different Section 23 provides 
that any person who, after the approval of 
the act, shall have accepted a6y preference 
having reasonable cause to believe, etc. Sec- 
tion 35, declares void preferences and fraud- 
ulent conveyances, and limits the time of 
prohibition to four and six months. These- 
provisions of the act prohibiting preferences 
to creditors are general directions for the ad- 
ministration of the act upon the principle of 
equity. Section 39 presciibes the several 
causes of invoUmtary banki-uptcy as frauds,, 
and authorizes proceedings against the debt- 
or at the instance of creditors. It is made- 
a cause of bankruptcy for an insolvent debt- 
or to prefer a creditor in any manner therein 
stated. And if the debtor shall be adjudged 
a bankrupt, the assignee may recover back 
the money or property received by the pre- 
ferred creditor, provided such creditor receiv- 
ing such preference had reasonable cause to 
believe that a fraud on the act was intended, 
or that the debtor was insolvent and such 
creditor shall not be allowed to prove his 
debt in banki-uptcy. This prohibition as to 
the creditors is predicated on the adjudica- 
tion of bankmptcy upon the allegation in 
the petition against the debtor. And the 
creditor having reasonable cause to believe- 
the alleged violation of the act by the debtor,, 
is considered a participant in the ofiCenee 
against the act and is therefore prohibited 
from proving his debt in bankruptcy. The- 
'act requires proceedings in cases of involun- 
tary bankruptcy to be prosecuted at great 
expense, and it seems just that the creditor 
who knowingly encourages or aids a debtor 
to commit a fraud on the act to the; preju- 
dice of the other creditors should be deprived 
of benefits under the act It cannot be per- 
mitted to a creditor who. with reasonable 
cause of knowledge, has participated in such 
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fraud on the act as to found a proceeding 
against his debtor, to relinquish his intended 
preference, and claim" to prove his debt un- 
der the 23d or any other section of the bank- 
i-upt act 

NOTE. A chattel mortgage is a conveyance 
of property, and when given by a debtor sup- 
posed to be insolvent is presumed fraudulent, 
^^^% ^eetion 39 of the act. In re Colman [Case 
ISO. iJ,u21]. A creditor who receives a chattel 
mortgage to secure a debt, from a debtor whom 
he has good cause to believe insolvent, is not 
entitled to prove his claim. Id. A creditor who 
takes a preference contraiy to section 39 cannot 
P^qve his debt in bankruptcy if his debtor is 
adjudged a bankrupt within six months there- 
after on the petition of a creditor. In re "Walton 
[Case No. 17,130]. The clause hi section 39 
which prevents certain creditors from proving 
their claims is construed to apply to those cases 
only m which the assignee is compelled to re- 
sprt io legal proceedings to recover the proper- 
ty. By voluntarily surrendering the property 
he ceases to be a party to the fraud, and his 
proof IS admissible. In re Davidson [Id. 3,599] ; 
f o ^^o?^'^^"*^*"^^^'^ f^*^- 9,729]; In re Scott [Id. 
12,518] ; In re Hunt [Id, 6,882]. Contra, Bing- 

rri" 7iiW'^^''"'^"^ ^^^- I'^l^^' Same v. Frost 

Until judgment or decree, a preferred creditor 
may surrender, and his right to prove his debt 
against the bankrupt's estate and to receive 
dividends will be revived. In re Kipp [Case 

Where the fraud is only constructive, and not 
aetu.nl the creditor should in equity have a rea- 
sonable opportunity of considering whether he 
will surrender his preference, and pav all the 
costs and charges; but his decision must pre- 
cede the final decree. The entry of the final 
decree^ may be suspended for a brief period to 
pave him such an opportunity. Hood v. Karper 
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against the steamboat Princeton, the first 
being filed to recover the value of a scotv 
lost while in tow of the steamer, and the 
second to recover the value of a cargo of 
coal, which was on board the scow, and was 
lost with her.] 
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The PRINCETON. 

SCHUYLKILL NAV. CO. v. The PRINCE- 
TON. 

LAWTON V. The PRINCETON. 

[18 Betts. D. C. MS. 126.] 

District Court, S. D. New York. April 12. 
1851.1 

Towage — Duties and Liabilities op Towing 
Vessel— CoM^ro^- Oarkiers. 
[1. The owners of a towing vessel are not 
liable as common carriers, nor are they sub- 
Dect to any higher obligation than that of bail- 
ees for hire. They are not guarantors, nor are 
they held responsible for the utmost possible 
sbul and prudence in executing the service 
Alexander v. Greene, 3 Hill, 9, explained.] 
, [2. If a towinj? vessel be regarded as assum- 
ing the responsibilities of a common carrier it 
IS yet within the power of carriers by water 
to limit their liability by contract (New Jersey 
Steam Nay. Co v. Merchants' Bank. 6 "How. 
i-i ^. !i" ^•■' ^*^J». and where the contract is 
That the towage shall be at the risk of the mas- 
ter or owner of the tow, the towing vessel is 
not liable for a loss resulting from mere error 
of judgment, in the absence of gross negligence 
or willful misconduct,] 

[These -were libels by the Schuylkill Navi- 
gation Company and by Alfred Lawton 

1 [Affirmed in Case No. 11,434.] 



BETTS, District Judge. These two cases 
were heard upon the same proofs and argu- 
ments. The libellants in. the first case pro- 
ceed for the value of the scow No. 350, Pat- 
rick Carroll, master, and the freight of her 
cargo, being owners thereof; and the libel- 
lant in the second ease sues for the value of 
154 V2000 tons of coal laden on board her, 
and owned by him, and for the safe delivery 
of which in the yard he took a bill of lading 
from the master of the scow, with the usual 
saving of the perils of the sea. Notwith- 
standing this citation between these parties, 
I think the owner of the coal may, upon the 
equity of the matter, maintain an action 
against the steamer for its loss, provided 
the steamer took the responsibility of com- 
mon earner in respect to the scow, or the 
loss was occasioned by gross negligence on 
the part of the officers or crew of the steam- 
er. The Princeton is owned by the Camden 
& Amboy Rail Road & Transpoi-tation Com- 
pany, who intervene in both actions as claim- 
ants. The capacity of the respective corpo- 
i-ations to sue and defend, and the jurisdic- 
tion of the court over the subject matter, are 
admitted by the pleadings. It appears also 
by tlie pleadings and proofs that it is part of 
the business of, the SehuylkiU Navigation 
Company to forward in their boats, scows, 
&c., coal from Philadelphia to New York 
through the Delawai-e & Raritan Canal, and 
that it was also a part of the regular em- 
ployment of the steamboat to tow these ves- 
sels from New Brunswick on the Raritan to 
the city of New York, In November, 1847, 
the libellant Lawton shipped at Carbon on 
board the scow No. 350 the coal in question, 
and then received a bill of lading executed 
by Patrick CaiToU, engaging to deliver it in 
New York, the dangers of the seas except- 
ed, to the libellant or his assigns, he paying 
freight ?1.50 per ton, less §46.20'; and on the 
10th of December thereafter the claimants 
delivered to Carroll a ticket or undertaking 
in printed form as follows, the date. No. of 
the scow, place of departure and destination, 
and name of the agent being written in: 
"Dee'r 10, 1847. To the Captains of the Steam 
Tow Boats of the Delaware and Raritan 
Canal, and the Camden and Amboy Railroad 
and Transportation Companies: Take m tow 
canal boat No. 330, Carroll, master, and tow 
the same from Phil, to N. Y. and back again 
at the risk of the master & owners— they 
paying for steam-towing. (Signed) L. C. Pen- 
nington, Agent." On the back was endorsed: 
"I agree to have the within-named boat 
towed according to the terms specified with- 
in. (Signed) Patrick Cai-roll, blaster." It is 
proved that the scow was deeply laden, and 
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that she leaked, aad when her master pre- 
sented the above ticket to the captain of the 
steamer Princeton at New Brunswick the 
latter refused to take her in tow for those 
causes, but in the end, at the urgency of Car- 
,rolI, consented to tow her, stipulating ver- 
bally in addition to the condition of the tick- 
et that the towing should be at the risk of 
CarroU. She leaked badly on the passage, 
and the steamer anchored with her and the 
other vessels in tow, and lay over night, the 
captain of the steamer not considering it 
safe to take them across N. Y. Bay on ac- 
count of her condition and the roughness of 
the water. The next morning they were 
brought to pier No. 2 on the North river, and 
all the vessels in tow except this scow No. ■ 
350, and the scow Orb, were then landed, 
these two being to be taken to the East riv-, 
er side of the city. It is proved that the cap- 
tain of the steamer urged Carroll to have his 
scow landed on the North river side, as from 
the high wind and state of the tide it was 
dangerous to tow her'into the Bast river, but 
Carroll insisted the agreement was to take 
him there, and said he would be taken at his 
own risk. The evidence as to the conversa* 
tion between these parties, the speed of the 
steamer, and the good judgment and pro-, 
priety of the mode in which she was man- 
aged and conducted in attempting to go into' 
the East river, as also the state of the scoW 
as to making water by leakage., and her 
depth in the water, are subjects upon which 
the testimony is highly discordant. I hold 
the evidence does not establish against the' 
captain of the steamer any neglect of duty 
or omission of effort to tow the scow safely; 
and if any fault is imputable to him, It was 
the want of a correct judgment as to the 
manner in which it was safe to head the' 
tide making from the East river as he en- 
tered it, and the degree of speed proper to be 
'kept upon the steamer at that place. On 
striking the tide at the point where the tides 
from the East and North rivers meet, and' 
which at the time in making created a swell 
■or surge, the scow immediately sunk, taking 
the water over her bows, and going down 
head foremt>st. She and her cargo were to- 
tally lost 

I am inclined to the opinion, on a careftd 
<:onsideration of the conflicting evidence to 
these points, that the fair weight of it con- 
■duces to prove the officers of the steamer in 
attempting to carry the scow round, and in 
the measures actually adopted by them ax. 
the time she was brought into the Bast river 
tide, and was sunk, used all proper skill ana 
precaution on board the steamer; but I do 
not discuss these topics fully, or pronounce 
iiny definite conclusion upon them, because, 
In my judgment, the decision of the two 
•causes must be in favor of the claimants, 
upon considerations not necessarily reqiiuring 
the determination of these particular facts. 
I think the owners of a towing vessel have 
not imposed on them by law any higher ob- 
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ligation than that of bailees for hire, and 
that they certainly are not guarantors, and 
responsible for the utmost possible skill and 
prudence on the part of the towing boat in 
executing that service. 

In these cases there is no reasonable 
ground upon the evidence to import wilful 
misconduct or gross negligence to the cap- 
tain, pilot, or engineer on board the steamer. 
Tbe allegations of Capt CarroU, so far as . 
they tend to maintain any such charge, are 
overborne by the evidence of other witnesses 
and the most which can fairly be deduced 
from the evidence is that there might have 
been some error of judgment in the mode of 
navigating the steamer. 

It is claimed to be settled in the case of 
Alexander v. Greene [3 Hill, 9], decided in 
the court of errors of this state, that a towing 
vessel is a common carrier in that vocation, 
and chargeable with all the common-law 
responsibilities of a common carrier; and 
that she cannot, by any contract or reser- 
vation, discharge herself of that liability. I 
have examined the case carefully, and do 
not find that the senate, as a court, decid- 
ed or sanctioned any such doctrine. Individ- 
ual members may be regarded as entertain- 
ing those views, but the final result tends 
to establish entirely the contrary as the senti- 
ment of the com^t 7 Hill, 533, In that case • 
a ticket or permit similar m substance to the 
one executed in this case was given by the 
agent of the owners, with the same qualifica- 
tion of the towing being at the risk of the 
master and owners of the vessel towed. On 
the trial at the circuit, evidence was offered 
to prove that the loss sustained by groundmg 
the tow was occasioned by neglect in not 
properly conducting the towing vessel, and 
that her pilot was unskillful. The evidence 
was rejected by the judge, and the plaintiff 
was non-suited. The supreme court decided 
that the evidence was not admissible, and 
that on the terms of the permit, which gov- 
erned the rights of the plaintiff, the defendant 
was exempt from liability even if the injury 
was incurred by his negligence. 3 Hill, 9. This 
judgment of the supreme couct was reversed 
by the'court of errors on the ground, so' far 
as the opinions expressed by the members, 
that the owner of the towing vessel would be 
liable in case ^oss negligence was proved 
against him. The force and authority of the 
adjudication by the court of errors, if it be 
regai'ded one determining any particular 
point, or more than that for some cause or 
otlier the decision of the supreme court was 
wrong, is shaken, if not annulled, by the sub- 
sequent decision of the court of appeals, 
Wells V. Steam Nav. Co.. 2 Oomst [2 N. Y.] 
204, in which that high tribunal, with a care- 
ful attention to the case of Alexander v. 
Greene [supra], decided that steamboats em- 
ployed as towing vessels are not common car- 
riers and chargeable with the responsibility 
of such. The intimation is also thrown out 
that they are not bailee^ for hire. 
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It is clear, therefore, tliat by the law of 
this state the towing vessel is not now eharge- 
ahle for losses reeeiyed by the tow, unless 
owing to the fault of the one towing. So in 
effect the law was declared in this court, 
and confirmed on appeal to the circuit court 
The Express [Case No. 4,598]. If it were 
otherwise, and the steamer employed as a 
towing tug takes the liability of a common 
caiTier in respect to the tow and its cargo, 
since tlie solemn decision of the United States 
supreme court that can'iers by water can 
qualify or limit their common-law liability 
by contract, then the obligations of the steam- 
er cannot in this case be carried beyond the 
conditions of the ticket or permit, which ex- 
presses the terms of her undertaking (New 
Jersey Steam Nav. Co. v. Merchants' Bank, 
6 How. [47 U. S.] 344); the rule applicable to 
caiTiers for hire, that their liability may be 
enlarged or limited by contract (Stoi-y, Bailm. 
§ 33; Ang. Carr. § 59), being also now ap- 
plicable to common carriers; and upon the 
principle of that decision as well as the one 
made by the court of appeals in Wells v. 
Steam Nav, Co., 2 Comst. [2 N. Y.] 204, the 
remedy of the owner of the scow and cargo 
must be limited to the engagement naade by 
the permit, considering that as covering the 
whole sei-vice performed by the steamer. But 
if the engagement there made expired with 
the delivery of the scow in New York on the 
North river side, the rights of the libellants 
must still rest upon the verbal agreement 
with the master of the steamer to tow the 
scow round to a pier on the East river side. 
That agreement was also accompanied by the 
condition that it should be at the lisk of the 
scow, and there is no more limitation to the 
power to connect a qualification to a verbal 
agreement, than there is to enter into the 
agreement itself. The service is not assumed 
in the character of a earner, if in law he is 
one, but upon the special stipulations of the 
contract, which purport to exonerate him 
from liability for loss in any event, but may 
be so construed and executed by the courts 
as to make him responsible for his own mis- 
conduct or gross negligence, which are equiv- 
alent to fi-aud. 

The testimony, in my judgment, clears the 
steamer of any just imputation of gross neg- 
ligence or intentional misconduct Ang. Carr. 
§§ 10, 21, 22. I think, it establishes the want 
of due skill and ordinary prudence in con- 
ducting the scow round the Battery. In the 
ease of Vanderslice v. The Superior [Case No. 
16,843] (U. S. Dist Ct Pa.), the comt was 
inclined to disregard the rule declared in New 
York (Alexander v. Greene, 3 Hill, 9), and 
not only to hold the steam-tug to be a com- 
mon carrier in her employment in towing a 
canal boat, but that she could not by express 
limitation and agi-eeraent qualify the respon- 
sibility attached by law to her in that ca- 
pacity. In both those particulars it appears 
to me the decision is counteracted hy the 
judgment of the circuit comt for this circuit 
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in the case of The Express [supra], and by 
the decision of the court of appeals (Wells 
V. Steam Nav. Co., 2 Comst [2 N. Y.] 204), 
as to the tug standing in the character and 
responsibility of a common carrier; and by 
that of the United States supreme coiurt in 
the case of New Jersey Steam Nav. Co. v. 
Merchants' Bank, 6 How, [47 U. S.] 344, as to 
her right to limit her liability by contract 

I shall accordingly hold that this action 
cannot be maintained, and that the libel be 
dismissed, with costs. 

[On appeal to the circuit court, the decree of" 
this court was aflSrmed. Case No. 11,434.] 



Case No. 11,434. 

The PRINCETON. 

[3 Blatchf. 54; 1 12 N. Y. Leg. Obs. 5.] 

Circuit Court, S. D. New York. Sept 30, 
1853. 2 

Towage — Skili, and DiLrcE.NicE — Exemption jk 

COSTKACT. 

1. Under a contract to tow "at the risk of 
the master and owners" of the tow, a tug is 
responsible only for the exercise of ordinary 
skill ana diligence in her navigation. 

[Cited in Brown v. Clegg, 63 Pa. St. 56.] 

2. Such a contract does not contain a stipu- 
lation for negligence. 

3. Whether a' contract stipulating for the ex- 
emption of the tug from proper and reasonable 
care and skill in navigation, would be lawful 
Quere. *" 

[Cited in The Jonty Jenks, 54 Fed. 1,023.] 

[Appeal from the district court of the Unit- 
ed States for the Southern district of New 
York.] 

This was a libel in rem, filed in the district 
court against the steam-tug Princeton, to re- 
cover the value of a cargo of coal which was 
lost by the sinking of a canal-boat on which 
it was laden. The canal-boat was towed by 
the tug fi-om the Raritan river, in New Jer- 
sey, to the port of New YorK, under the fol- 
lowing order, signed by the agent of the 
claimants: "December 10th, 1847. To the 
Captains of the Steam Towboatp of the Del- 
aware and Raritan Canal and the Camden 
and Amboy Railroad and Transpoitation 
Companies: Take in tow canal-boat No. 350,. 
Carroll, master, aud tow the same from Phil- 
adelphia to New Yoi-k and back again, at the- 
risk of the master and owners, they paying- 
the steam-towing." On this order, the mas- 
ter of the canal-boat endorsed the following 
agreement: "I agi-ee to have the within nam- 
ed boat towed according to the terms speci- 
fied T^nthin. [Patrick CaiToU, Master.]" The- 
court below dismissed the libel [Case No. 11,- 
433a], and the libellant appealed to this court. 

[The Princeton an-ived at pier No. 2 North 
river, where she left some of tlie boats in her 

1 [Reported by Samuel Blatchford, Esq.. antE 
here reprinted by permission.] 

2 [Affirming Case No. 11,433a,] 
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tow, and started from tlienee witli a barge 
lashed on lier larlioard side, and the scow of 
coal in question lashed outside the barge, to 
convey them to Rutger's slip in the East riv- 
er; and, as we have said, as the tow entered 
the tide, which was then sU'ong ebb, the 
scow was submerged and went to the bottom. 
There were three hands on board the scow 
at the time of the accident, and they concur 
in attributing the loss of the scow and cargo 
to the speed of the Princeton, at the time 
the scow struck the tide between Whitehall 
and Governor's Island; and also that they 
called repeatedly to the captain and bands 
on the tug, warning them of the danger, 
without receiving any answer or slackening 
their speed; there were four persons on board 
the tug at the time, and two on board of the 
barge in tow, all of whom concur in stating 
that the Princeton was slowed before enter- 
ing the tide, and had nearly lost her head- 
way, and attribute the accident to the cir- 
cumstances that the scow was heavily laden, 
and had been in a very leaky condition from 
the time she was taken In tow on the Rari- 
tan river. There was a captain of a tow 
boat lying at pier No. 3 East river, who saw 
the Princeton coming round into the tide, and 
thinks she was moving at the rate of four 
knots an hour, but did not notice her slack- 
ening as she entered it till the scow went 
down. The preponderance of the evidence, 
I think, is in favor of the statement of the 
hands of the Princeton. The master of the 
barge who had no interest in the controversy, 
and was in a situation that afEorded every 
opportxmity to observe her speed, confirms in 
every material particular the hands on board 
the Princeton, as does also the steward.] s 

Dennis McMahon and Washington Q. Mor- 
ton, for libellant 
Cambridge Livingston, for claimants. 

NELSON, Circuit Justice. Under the con- 
tract in this case, the tug is responsible only 
for the exercise of ordinary skill and diligence 
in her navigation— such care and diligence as 
a prudent man would exercise, under like cb*- 
cumstances, in regard to his own affairs. In 
other words, the tug is liable for negligence, 
by which I mean the absence of ordinary 
and reasonable care and attention in her nav- 
igation. It is urged by the claimants, that, 
under this contract, she can be made liable 
only in case of gross negligence. It is some- 
what difficult, however, to unde;:stand exact- 
ly what is meant by this expression in the 
law, unless, as has been said by an eminent 
English judge, in a recent case, it means lit- 
,tle, if anything, more than negligence with 
' an epithet The absence of ordinary care 
and attention may be, under certain circum- 
stances, gross negligence. But, in determin- 
ing the rights of the parties to this suit, I 
do not enter into the supposed distinction be- 

3 [Prom 12 N. Y. Leg. Obs. 5.1 . 
19FED.0AS. — 85 
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tween the different degrees of negligence, as 
the contract in this case does not, in my 
judgment, contain a stipulation for negli- 
gence at aU. Whether any such contract can 
be upheld upon any sound principle of law, 
will be determined when the question arises. 
It does not arise here. Some express and 
positive stipulation to that effect will be re- 
quired, before it can be presented for consid- 
eration. An agreement to be towed "at the 
risk of the master and owners" of the tow, 
does not exempt the tug from proper and rea- 
sonable care and skill in her navigation. 

The tug had a barge lashed to her lar- 
board side, and the canal-boat in question 
was lashed outside of the barge. As the 
vessels entered the tide in thp Bast river, 
which was strongly ebb, the tow was sub- 
merged and sank. The preponderance of the 
evidence is, that the speed of the tug was 
slackened and she had nearly lost her head- 
way, before she entered the tide, and that 
the accident was attributable to the tow's be- 
ing heavily laden, and having been in-a leaky 
condition from the tune that she was taken 
in tow in the Karitan river. Some evidence 
has been given to show that the tug was in 
fault in not entering the tide head on, in- 
stead of entering it, as she did, somewhat 
obliquely, as she rounded into it. The mas- 
ter of the tug states that, when he entered 
the tide, it was a little on his larboard bow; 
that he has tried various ways at different 
times; and that he thinlvs that the safest 
course. There are different opinions on the 
subject. All the evidence impeaching the 
conduct of the tug, is, however, slight and 
unsatisfactory. The burthen of establishing 
the want of ordinary skill and diligence on 
the part of the tug at the time of the disas- 
ter rests on the libellant, and, as the prepon- 
derance of the evidence is the other way, the 
decree of the court below must be affirmed. 



Case No. 11,435. 

The PRINDIVILLE. 

[1 Brown, Adm. 485; i 6 Chi. Leg. News, 291.] 

District Court, E. D. Michigan. March 9, 
1S74. 

Practice— Amejtdmest of CLAiir, 

1. A motion to strike the claim and answer 
from the files, on ttie ground that it appeared 
on the hearing that ttie claimant had no inter- 
est in the property at the time the answer was 
filed, will not be entertained. _ 

2. If the claim is not put in issue, and libel- 
lant goes to a hearing upon the merits without 
objection, it is a waiver of such preliminary 
inauiry, and an admission that the claimant is 
rightly in court. 

3. A party will not he permitted to amend 
his claim by setting- forth that at the time the- 
cause of action arose, he was the true and bona 
fide owner of the vessel, and had agreed witlu 

1 [Reported by Hon. Henry B. Brown, Dis- 
trict Judge, and here reprinted by peimission.! 
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the present owner to discharge all liens against 
her. 

4. The right of a party to appear and defend 
a suit in rem must be put in contestation, if at 
all, before the hearing, and then only by way 
of exception if the disability appear upon the 
face of the claim, or an exceptive allegation 
putting the right in issue if it does not so ap- 
pear. 

Motion of libellants to strike the claim and 
answer of Andrew B. Crawford and Jacob 
Crawford from the files, and the counter mo- 
tion of the respondents to amend their claim. 
The tug was libelled and arrested at the 
suit of Mary Jane Peach, for repairs, in the 
sum of $1,275 35, and thereupon was bonded 
by and delivered to one George E. Brockway, 
as claimant. Subsequently Andrew B. and 
Jacob Crawford put in their claim and an- 
swer on oath, by the first article of which it 
was alleged "that these respondents are the 
tme and bona fide owners of said tug, and 
no one else is the owner thereof." The case 
-was then brought on for hearing, and wit- 
nesses "were sworn and examined on both 
sides touching the merits of the controversy. 
It came out in evidence on the hearing, that, 
although the Crawfords were the owners of 
the tug ''when the repairs were made, they 
had subsequently, and before the filing of the 
libel in this suit, sold and transferred the tug 
to George E. Broekway, so that the Craw- 
fords, at the time of filing the libel and of 
putting in their claim and answer, had no 
right or title to, or claim or interest in or 
lien upon the said tug. It further appeared, 
however, that in the sale and transfer to 
Brockway, the Crawfords had agreed and 
bound themselves to pay off and discharge all 
claims against and liens npon the tug tben 
existing. After the proofs were all in and 
the evidence closed, counsel for libellant mov- 
ed to strike the claim and answer of the said 
Crawfords from the files, for the reason that 
having no title to or interest in the tug, they 
had no standing in court and no right to de- 
fend; and for a decree pro confesso; and the 
counsel for Hie Crawfords moved for leave to 
amend their claim, so as .to set up their re- 
lations to the tug and the subject-matter of 
this suit substantially as above recited. Both 
motions were heard together, and are now 
for decision. 

H. B. Brown, for libellant, cited in support 
of his motion, admiralty rules 25, 34; 2 Conk. 
Adm. 203, 205; Ben. Adm. §§ 461, 463; "Wil- 
liams & B. Adm. 199, 200; The Packet [Case 
No. 10,654]; The Boston [Id. 1,673]; The 
Idaho [Id. 6,996]; The Killarney, Lush. 427, 
435; The Cargo ex Galam, Brown. & L. 167. 

W. A. Moore, for respondents, cited The 
Mary Anne [Case No. 9,195]. 

LONGYEAB, District Judge. Libellant's 

motion to strike the claim and answer from 

the files comes too late; and even if it had 

been made in time, it seems it would not be 

- the proper mode of raising the question. The 



right of a party to appear and defend a suit 
in rem in admiralty must be put in contesta- 
tion, if at all, before a hearing or other pro- 
ceeding founded upon the claim and answer, 
and then only by way of exception If the dis- 
ability appear upon the face of the claim, or 
an exceptive allegation putting the right In 
issue if it does not so appear. Such issue 
would then be formally heard and decided 
before a hearing upon the merits. If the 
claim is not thus put in issue, and the libel- 
lant goes to a hearing upon the merits with- 
out objection, it is a waiver of such prelim- 
inary inquiry, and an admission that the par- 
ty is rightly in court and capable of contest- 
ing the merits. This identical question came 
before the supreme court as early as in 1828, 
in the case of U. S. v. 422 Casks of Wine, 1 
Pet [26 U. S.] 547, 549, and was then decid- 
ed.. I quote from the language of Story, J., 
in delivering the opinion of the court, not 
only to reproduce the argument upon which 
the decision was based, but because of the 
bearing that argument has upon the respond- 
ent's motion to amend. Justice Story there 
said: "This objection is founded upon a mis- 
taken view of the time, nature and order of 
the proceedings proper in suits in rem, 
whether arising on the admiralty or the ex- 
chequer side of the court. In such suits the 
claimant is an actor, and is entitled to come 
before the court in that character, only by 
virtue of bis proprietary interest in the" thing 
in controversy. This alone gives him a per- 
sona standi in judicio. It is necessary that 
he should establish his rigbt to that charac- 
ter as a preliminary to his admission as a 
party ad litem capable of sustaining the liti- 
gation. He is therefore, in the regular and 
proper course of practice, required in the first 
instance to put in his claim upon oath, aver- 
ring in positive terms his proprietary interest. 
If he refuses so to do, it is a sufaeient reason 
for the rejection of his claim. * * * If 
this is not done, it furnishes matter of ex- 
ception, and may be insisted upon by the 
adverse party for the dismissal of the daim. 
If tbe claim be admitted upon this prelimi- 
nary proof, it is still open to contestation, 
and by a suitable exceptive allegation in the 
admiralty, or by a correspondent plea in the 
nature of a plea in abatement to the person 
of the claimant, in the exchequer, the facts 
of proprietary interest suflacient to support 
the claim may be put in contestation and 
formally decided. It is in this stage of the 
proceedings,, and in this only, that the ques- 
tion of the claimant's right is generally open 
for discussion. If the claim is admitted with- 
out objection, and allegations or pleadings to 
the merits are subsequently put in, it is a 
waiver of the preliminary inquiry, and an 
admission that the party is rightly in court 
and capable of contesting the merits." No 
harm would necessarily result to the tx"ue 
owner, where the claimant is not in reality 
such, in case the merits are finally disposed 
of in favor of the claimant, because, as was 
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also decided in the ease just cited, the court 
may, if the claimant's want of title appears 
itpon the trial, in its discretion retain the 
property in its own custody until the true 
owner may have" an opportunity to interpose 
a claim and receive it from the court No 
such question, however, can arise in the pres- 
ent "ease, because the property has ah-eady 
been delivered to the true owner. It results 
that the motion to strike the claim and an- 
swer from the files must he denied. 

Respondents' motion for leave to amend 
their claim will now be considered. If the 
amendment should he allowed, the lihellant 
must, at the same time, he remitted to the 
same right of exception she would have bad 
if the claim had been originally put in as 
amended. This would present a new issue, 
and one of a prelimina'ry and dilatoiy char- 
acter, and that after a hearing has been had 
upon the merits. This the court will never 
allow, except, perhaps, upon some m-gent 
necessity, which, however, is not now appar- 
ent to the court, and certainly does not exist 
in this ease. 

What the effect of the amendment, if al- 
lowed, would have upon the standing in court 
of the respondents it is not necessary now to 
consider; but that such effect would be to 
deprive them of any standing, in court, and 
to dismiss them and their defense from the 
case is beyond all question, upon principle as 
well as upon the uniform current of autiiorl- 
ty, English and American, without, I be- 
lieve, a single dissenting opinion. Those who 
have an interest in examining the question 
will find it fully discussed and elucidated in 
the cases and authorities cited by counsel, 
supra. It results that the respondents' mo- 
tion to amend must be also denied; and the 
case must proceed to a decree upon the issue 
as it now stands and the hearing already 
had. lilotions denied. 



PRINDEVILIiE V. The MONITOR. See 
Cases Nos. 9,708-9,710. 

PRIOR iTYSON v.). See Case No. 14,319. ' 

PRIOR (UNITED STATES v.). See Case 
No. 16,092. 

rRISCILIiA, The (HINDRY v.). See Case 
No. 6,515. 



Case ITo. 11,436. 

PRITCHARD V. CHANDLER. 

[2 Curt. 488.] i 

Circuit Court, D. Massachusetts. Oct. 1855. 

B.4NKRnPT0T— SCIT BT ASSIGNEE ON NoTE— LIMI- 
TATIONS — CoKCEAiiSiBST OP Cause of Action. 

1. An assignee in bankruptcy may sue in 
this court on a note of which the bankrupt is 



1 IRenorted by Hon. B. R. Curtis, Circuit 
Justice.] 
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payee; and if the note was witnessed, such ac- 
tion is not barred by the law of Massachusetts 
until the expiration of twenty years from the 
time the note became payable- 

[Cited in Smith v. Crawford. Case No. 13,- 
030.J 

2". If the bankrupt and the promisor of a 
note fraudulently conceal the cause of action 
from the assignee, from the moment when his 
title accrues, the two years limitation m the 
bankrupt act [of 1841 (5 Stat. 440)], does not 
begin to run. But a fraudulent concealment 
after the assignee's title accrued is not sufio.- 
cient. • 

[Cited in Andrews v. Dole, Case No. 373; 
Baldwin v. Raplee, Id. 801; Walker v. 
Towner, Id. 17,089.] 

In bankruptcy. 

Mr. Sewall, for plaintiff. 

Mr. Bartlett and James Dana, contra. 



CURTIS, Chrcuit Justice. Upon the question 
whether this court has jurisdiction under the 
eighth section of the bankrupt act of 1841 (5 
Stat 446), I feel no difficulty. I concur hi the 
opinion of Mr. Justice Story, in Mitchdl v. 
Great Works Milling & Manufacturing Co. 
[Case No. 9,662], that a suit.^by^ an assignee 
to recover a debt due to the' bankrupt, is a suit 
against a person claiming an adverse interest 
touching a right of property of the banki-upt, 
'withhi the meaning of that section of the act, 
and that such a suit is therefore within the 
jurisdiction of this court I consider also, 
that an assignee has precisely the same right 
to sue on a witnessed note that the bankrupt 
payee himself had; and that as the statute 
law of Massachusetts enables the payee to sue 
on sudi a note at any time within twenty 
yeai-s, the assignee has that right. The thuld 
section of the bankrupt act confers on the as- 
signee, not only all property and rights of 
property of the bankrupt, including, of course, 
a promissory note payable to and held by the 
bankrupt, but also power to sue for the same 
as fully as if the same were vested in the 
bankrupt. This statute clothes, the assignee 
with every right of action of ''-fihe- bankrupt 
founded on conti-aet and if the bankrupt would 
have had a right of action, If he had not be- 
come a banki'upt, the assignee has the same 
right of action. The replication to the pleas 
of the six years' statute of limitations is there- 
fore good. Besides these pleas, the defend- 
ant has also pleaded, that this action was not 
brought within two years after the decree of 
bankruptcy, nor withhi two years after the 
cause of action first accrued to the plaintiff. 
To this the plaintifE has replied, in substance, 
that he first knew of the existence of the cause 
of action within two years before action 
brought; and that the defendant's intestate, 
"during his lifetime, fraudulently concealed the 
existence of any such causes of action from the 
said plaintifE; and that the said intestate was 
living long after the plaintifE wa'S'-'appointed 
assignee," &c. To this replication there is a 
demurrer. 
' It is not urged that mere ignorance of the 
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viatise of action would prevent the "bar. But 
that a fraudulent concealment of the cause of 
action by the debtor from the assignee will 
have this effect. "Whether such a case could 
come into that class of cases in which it has 
been held that, an action for a secret fraud 
did not accrue until its discovery, or whether 
the plaintiff might not be obliged to resort to 
a court of equity to enjoin ttie defendant from 
profiting by his own £caud, it is not necessary 
here to determine. It is certainly true, in this 
case, that if the statute once began to run, 
it must continue until the completion of the 
bar; and that to prevent the statute from be- 
ginning to run, the fraudulent concealment 
must exist at the moment when the plamtiff's 
title accrued. The replication alleges that the 
Intestate, "during his lifetime, fraudulently 
concealed." It is not sufficient liiat he did this 
during his lifetime; it must have been on some 
particular day during his lifetime, namely, at 
the precise time when the plaintifiE's title ac- 
crued, and thenceforward continually, until 
within two yeai-s before action brought. If, 
to a plea of the statute of limitations, hy an 
administrator, the plaintiff should reply that 
the defendant's intestate during his lifetime 
was out of the commonwealth, I am induced 
to think it would be a bad plea. I should 
doubt if it showed, with sufficient certainty, 
that he was out of the commonwealth when 
the cause of action accrued. It would be like 
the case in Com. Dig. *Tleader," E, 5, where 
the defendant pleaded to an action of tres- 
pass, quare clausum, that the locus in quo 
was his fi-eehold. The plea was held bad, 
because it did not allege it was his freehold at 
the time of the alleged trespass. We cannot 
construe the words of this plea, "during his 
lifetime," to mean, during the whole of his 
lifetime. Because, from the nature of the case 
there could be no fraudulent concealment from 
the plaintiff until his title accrued, which was 
during the intestate's lifetime. It must there- 
fore mean that the concealment lasted but a 
part of the intestate's lifetime, and if so, the 
replication should have shown what part, that 
is, when it began. If it was intended to aver, 
it began with the plaintiff's title and continued 
during the residue of the lifetime of the intes- 
tate, the replication should so have averred; 
instead of saying, generally, the fraudulent 
concealment was during his lifetime, which, in 
this connection means only, during some part 
of his lifetime, not knowing what part. 

For this reason I am of opinion that the de- 
muiTer is well taken. But I am so far in- 
clined to the opinion that the replication, if 
made sufficiently precise, would avoid -the bar, 
that if the plaintiff's counsel, on inquiry, should 
be satisfied he can make a case of fraudulent 
concealment by the intestate, beginning as 
early as the plaintiff's title, I shall allow an 
amendment, on terms. But it must be re- 
membered that as the defendant's intestate 
was under no duty to make known the cause 
of action to the plamtiff, something more than 
silence on his part must be proved. 
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PRITCHABD v. GEORGETOWN. 

[2 Craneh, O. 0. 191,] i 

Circuit Court, District of Columbia, Dee. 
Term. 1819. 

MOKIClPAIi CORFOUATIONS— LlABILITT FOtt NEGLI- 
GENT Acts of Agekt— Raisisg Level of Street 
—WiT.vESS— Testimony against Iktekest. 

1. An action on the case will lie against a cor- 
poration aggregate, for damage done by its agent 
m raising the level of a street above the gradua- 
tion fixed by a previous by-law, if it be done ig- 
norantly or negligently by the agent; but not if 
done by the agent knowingly and wilfully. 

2. A witness who is interested cannot be com- 
pelled to testify against his interest. 

3. In order to make the corporation liable for 
damages, it is not necessary that the act should 
have been ordered by a by-law, or by any writ- 
ten order to the agent If done by the agent by 
the previous authority, or subsequent assent 
of the corporation, it is liable. 

This was an action upon the case [by Ben- 
jamin Pritchard] against the corporation of 
Georgetown, by its corporate name, to re- 
cover damages for injury done to the plain- 
tiff's house and lot by raising the level of the 
street after the plaintijQf had built a house, 
accommodated to a previous level fixed by a 
by-law of the corpoi-ation. There had been 
no proceedings in the nature of a writ of ad 
quod damnum, according to the 12th section 
of the act of congress of Ma;reh 3. 1S05 (2 
Stat. 332), "to amend the charter of George- 
town," of the 4th section of the act of con- 
gress of March 3, 1809 (2 Stat 537), supple- 
mentary to the act to amend the charter. 
The power given to the coi-poration by those 
acts, to open, extend, and regulate the 
streets, is accompanied by an express condi- 
tion that they make just compensation to 
the persons thereby injured, 

Mr. Key and Mr, Dimlop, for defendants, 
contended, 

1st. That no action for a tort will lie 
against a corporation aggregate unless for 
an act within their corporate powers. Doe 
V. Woodman, 8 East, 228; Chit PI. 66. 

2d. That the corporation is not responsible 
for the acts of its agents unless done within 
the scope of their authority as agents. Chit 
PL 68; M"Manus v. Crickett 1 East 106; 1 
BL Comm. 432, Christian's note, (26.) 

Mr. Jones, contra, cited Chit. PI, 98, and 
contended that the supreme court of the 
United States in the case of Patterson v. 
Bank of Columbia [unreported], had overrul- 
ed the doctrine that a corporation aggregate 
is not liable for torts. That this action lies 
upon the general principle that if any in- 
jury is done to an individual for the general 
benefit, the public should make compensa- 
tion. This principle is sanctioned by the 
12th section of the amended charter of 1805, 
and the 4th section of that of 1809. If done 



^ 1 [Reported by Hon. Willianr Craneh, Chief 
Judge.] 
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by the agents of tlie corporation, it is not 
necessary, in order to make the corporation 
liahle, that the orders should have been in 
writing. Whether the agents acted by the* 
authority of the corporation, is a question for 
the jury. If done by the agents in their offi- 
cial capacity, and it has been sanctioned by 
the corporation, it is liable: or if the agents 
did it ignorantly or negligently. If suit had 
beej\ brought against the agents, they would 
have pleaded that they did it officially, &c. 

THE COTJIIT (CRANGH, Chief Judge, 
doubting) was of opinion, that there was no 
objection to the form of action. That if the 
act was done 'by the agents, ignorantly or 
negligently, the corporation is liable; but not 
if done by the agents, knowingly and wilful- 
ly. Verdict for the plaintiff, §300. 
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PRITCHABD et al. t. The LADY HORATIA. 
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Admiralty Jurisdiction— Repairs Ordered bt 

AGEST of OffSER, 

The contract for repairs being made on land, 
and the owners being represented on the spot by 
a consignee who has funds, a plea to the juris- 
diction of the court of admirally must avail. 
[Cited in The Jerusalem, Case No. 7,294; Phil- 
lips V. The Thomas Scattergood, Id. 11,10b; 
Leland v. The Medora, Id. 8,237; Packard 
V. The I^uisa, Id. 10,652; Cox v. Murray, 
Id. 3,304; New Jersey Steam Nav. Co. v. 
Merchants' Bank. 6 How. (47 tJ. S.) 391; 
Cunningham v. Hall, Case No. 3,481; Dief- 
enthal v. Hamburg-Amerikanisehe Packet- 
fahrt Actien-Gesellscliaft, 46 Fed. 397.] 

In admiralty. 

BY THE COURT. This Is a suit instituted 
against the schooner Lady Horatia for work 
done, and materials found by them as ship- 
wrights. A plea, answer, and claim have 
been interposed by Wood, master of the 
schooner. As the plea goes to the jurisdic- 
tion of the court, and in bar to this suit, it is 
necessary to consider that in the first in- 
stance; because, if the plea is sustained, the 
suit must be dismissed without inquiry into 
the merits. Much time was unnecessarily 
taken up, in the production of arguments, 
that had no relation to the point before the 
court I did not interrupt these arguments; 
but I shall not notice any that do not apply 
to the material point; that is, whether the 
court can sustain this suit. In support of 
the plea, it was contended, that this was a 
conti-aet on land; and evidence vas pro- 
duced to prove it so. It was admitted, that 
this was a foreign vessel, and that her own- 
ers resided abroad; but it was proved that 
the consignee of the owners resided here, 

1 [Reportpd by Hon. Thomas Bee, District 
Tudge.] 
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who had funds of the owners, arising from 
the sale of this cargo; that the captain; 
therefore, had no power to make any con- 
tract binding either on the owners or the 
vessel. That the contract for repairs was 
made with the consignee, and not with the 
captain; and that the former alone is liable. 
The law laid down in Hopkinson*s from 179 
to 190, was quoted; and the cases there re- 
ferred to were relied on to shew that the 
plea to the jurisdiction must avail here. The 
advocates for the libellant contended that 
the shipwright had a lien on the vessel, and 
on the captain, and on them alone. That 
this was one of those cases of necessity tha,t 
give jurisdiction to the court. That admit- 
ting the consignees to have monies belonging 
to the owners, they were not compellable to 
pay the present demand. That the ship- 
wrights might elect whom they would credit, 
and make their charge accordingly. That 
they had done so, and chose to look to the 
vessel and captain, without reference to the 
consignee, whom they did not consider as 
liable, inasmuch as they had not bound him 
by a written agreement. 

Three cases, decided in this court, were 
produced and relied on, viz.: North v. The 
Eagle [Case No. 10,309]; Williams v. The 
Polly [unreportedj; O'Hara v. The Mary [Id. 
10,467]. It was further contended that a 
lien was, in this case, established, and that, 
whenever this appears, the court will aid. 
That the lien is mutually beneficial to owner 
as well as shipwright That the vessel is in 
the nature of a pledge; and that the ship- 
wright may retain her, till his bill is paid. 
Many cases were produced to these points, 
two of which (Danvers, 270, and Cro. c. 296) 
were much relied on. In considering these 
cases, I shall first notice those formerly dc- 
termined^here. In North v. The Eagle it 
was' stipulated, previously to their furnishing 
supplies, that the vessel only should be re- 
sorted to. None of the owners were known; 
and when it was afterwards discovered that 
there were thirty six of them, they all con- 
sented, except one, that the sale should take 
place, and applied to this court for its aid. 
In Williams v. The Polly, the shipwright had 
the vessel In his custody; the owner was 
dead; and if the administrator had got pos- 
session of the vessel, the property must have 
been distributed according to the statute. A 
failure of justice would have been the conse- 
quence; to prevent which this court inter- 
fered. The case of O'Hara v. The Mary is 
also distinguishable froin this; for ther^ the 
party who, in Jamaica, had advanced money 
for necessary supplies, not only had a lien 
and an implied hypothecation, but would 
actually have libelled or attached the vessel 
in Jamaica, if the captain had not drawn a 
bill for the amount, and expressly engaged 
to make the vessel liable therefor. In reply 
to the other cases, I shall be satisfied with 
referring to the case of Shrewsbury v. The 
Two Friends [Case No. 12,819], before my 
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predecessor Judge Drayton, and to that of 
Boreal v. The Golden Rose [Id. 1,658], before 
me. 

The law laid down in these, must govern 
the present case. Commerce would, indeed, 
receive a deadly hlow, if it should he estab- 
lished that the consignee is not to be looked 
upon as in the place of the owners. As to 
the question of lien, it is not now before me. 
All I shall decide, therefore, is that, this be- 
ing a transaction on land; the vessel not be- 
ing on a voyage, but unladen and the cargo 
sold; and the owners being represented, on 
the spot, by their consignee, who has in hand 
ample funds arising from the sale of this 



cargo; no such invincible necessity exists, 
as the laws of all commercial nations seem 
to require, in order to vest a jurisdiction in 
the court of admiralty. I do, therefore, ad- 
judge and decree that the plea is relevant, 
and that the bill be dismissed with costs. 



PRITOHARD (MEYER v.). See Case No. 9,- 
517. 

PRITCHARD (STEVENS v.). See Case No. 
13,407. 

PRIZE GASES, (COSTS AND PEES IN.) 
See COSTS, FEES. AND COMPENSA- 
TION IN PRIZE OASES, Appendix. 
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ABATEMENT AIO) BEVIVAL. 

Page 
A suit in personam in a state court, by 
the consignee against the vessel owner for 
nondelivery, cannot be pleaded in abate- 
ment to a suit in rem in admiralty for the 
same cause '• •••• .1333 



ACKWOWIiEDGIVEENT. 

The superintendent of the city of Wash- 
ington, D. 0., held authorized to take the 
acknowledgment of deeds of land within 
the city v-v" ^^" 

An acknowledgment of a power of attor- 
ney authorizing a person to appear for a 
creditor in bankruptcy proceedings is not 
necessary 1211 



Page 
to recover damages resulting from negli- 
gent towage upon the Hudson river on a 
voyage from Albany to New, York, wheth- 
er founded upon contract or m tort. . .yui* «"* 

Admiralty has jurisdiction, in a case of 
loss in the course of water transit, or 
goods shipped from Chicago to Erie by 
the Lakes, and thence by land to an in- 
land point, under a contract for through 
transportation i ..... . 56^ 

^— Persons aaid property. , 

A warship of a neutral nation is not lia- 
ble to arrest by process from a local court 
for a wrongful collision, within our terri- 
torial jurisdiction, with an American mer- 
chant vessel .■•••% .'. "°^ 

Admiraltv will take jurisdiction of a suit 
by a British master against a British ves- 
sel for wages, where the voyage is ended 
and justice can be done < . • • 5 



ACTIOW. 

A person cannot sue on bills of exchange 
in the circuit court in Massachusetts, as 
beneficiary heir and administrator of the 
estate of the deceased indorsee under the 
law of France, without taking out letters 
of administration in the state 598 

The joinder of counts on a bill of ex- 
change as indorsee with counts as bene- 
ficiary heir and administrator held bad. . 598 

An action for damages for assault and 
battery against the master of a vessel can- 
not be joined in the same libel with an ac- 
tion for seamen's wages 1262 

Adjoinmg Xiandowners. 

See, "Boundaries"; "Mines." 

ADMERAIiTY. 

See, also. "Affreightment"; "Average"; "Bills 
of Lading" ; "Bottomry and Respondentia ; 
"Charter Parties"; "Collision"; , ''Demur- 
rage"; "Marine Insurance"; "ilantame 
Liens"; "Pleading in Admiralty'; "Practice 
in Admiralty"; "Salvage"; "Seamen"; "Ship- 
ping"; "Towage"; "Wharves.*^^ 
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Jurisdiction— In general. 

A sentence of a foreign court of compe- 
tent jurisdiction, acting in rem, is conclu- 
sive in respect to the matter on which it 
directly decides •.•••*,• : • * * ^™ 

Our courts cannot question the condem- 
nation by a foreign prize court, sitting 
within the territory of its sovereign, of a 
res sub potestate of said sovereign 631 

>— "Waters and places. 

The admiralty jurisdiction does not ex- 
tend to matters of contract or tort arising^ 
in commerce on tide water wholly between 
ports in the same state 901 

Admiralty has no jurisdiction of a suit 

19FED.CAS. (1351) 



— Higlits and controversies. 

A contract is not within the admiralty 
jurisdiction unless it is to be performed 
upon the sea, or has relation to a man- 
time service • • • 

A contract of a special nature is not cog- 
nizable in the admiralty merely because 
the consideration of the contract is mari- 
time service. The whole contract must, m 
its essence, be mari^me, or for compensa- 
tion for maritime services 

Admiralty has jurisdiction of a suit by a 
father for wages earned by his minor son 
by maritime services * ' * ' v 

A contract under which money is ad- 
vanced to purchase a ship, and her bill of 
sale deposited with the lender by way of 
security, with a power of attorney to him 
to sell the ship for his reimbursement, is 
not cognizable in admiralty 307 

Such contract gives no interest or lien 
to the vessel, but only a naked power to 
sell • , V- 

Admiralty will not take cognizance of a 
libel for a breach of a contract to pur- 
chase a cargo for a vessel with her funds, 
although such contract is contained in a 
charter party stipulating for the carriage 
of the cargo ;**.■• 

An executory contract for transportation 
by, or for lie service of, a vessel is not a 
maritime contract, and does not create a 
lien on the vessel, and admiralty has no 
jurisdiction thereof • 1 

Admiralty has no jurisdiction of a con- 
tract for renairs to a vessel made on land 
where the owners were represented on the 
spot by a consignee who has funds .1349 
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Torts. , . ,^ ,, 

Marine torts, over which admiralty has 
jurisdiction, are unlawful acts, injurious to 
others, independent of contract, happen- 
ing or being committed upon the sea or tide 
water *•'* 

Admiralty has jurisdiction of a suit by a 
father for the tortious abduction of his 
minor son on a voyage on the high seas, in 
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the nature of an action per quod servitium 
anaisit , og-i 

Admiralty has JuriVdietion of* a suit'by 
tne father for consequential damages re- 
sultmg from an assault and batterv of his 
mmor child on the high seas, though death 

resulted therefrom T 894 

Procediire. 

_ Exception to the jurisdiction of the court, 
ma civil action brought by a private 
suitor against an armed ship of a friendly 
power, IS properly taken by suggestion filed 
"i ^% »ame of the United States by the 
Umted States attorney , , . . . 735 

ADVEESE POSSESSIOJSr. 

See, also, "Ileal Property." 

The possession of the disseisor does not 
extend beyond the particular part occupied, 
and the legal possession of the owner re- 
vives the moment the intruder quits such 
part 2203 

The sale by one intruder to another with- 
out an exact definition of the property con- 
J^l^' l'^^"- ^^^ ^^^ *^6 purchaser in es- 
tablishing a continued adverse possession. 1203 

The possession of part of a tract of land 
cannot be joined to the possession of an- 
other part so as to make up the 21 years. .1203 

Ibe successive possession of different in- 
truders upon the same part of a tract can- 
not be added together by the last intruder, 
so as to make up the 21 years 1203 

The limitation under the Pennsylvania 
statute begins to run from the time of an 
actual, adverse possession, and not before. 1203 

AFFRBIGHTMEK'T. 

See, also, "Admiralty"; "Bills of Lading"- 
"earners"; "Charter Parties"; "Demur- 
rage"; "Shipping." 

"V^Tiere a vessel is compelled to lie in a 
foreign port for five months waiting for 
means to procure repairs, the voyage is in 
effect broken up, and the vessel owner 
should transship the cargo if able to do so. 428 

Ihe disabling of the master and mate 
by sickness from attending to the duties 
of the ship will not exonerate the own- 
er from responsibility 425 

Where freight is paid in advance and* the 
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+1,^®.^°'*^?? ^^ •''* ^^e shipowner to prove ^^* 
«:-^^^u shipper agreed that the goods 

might be carried on deck 410 412 

The fact that a vessel is not a common 
carrier does not relieve her from the war- 
ranty implied in a contract of affreight- 
ment, that she is sound, stanch, and sea- 
worthy QQJ 

When the underwriters* 'have * paid * the 
loss, a suit may be maintained in the name 
of the insured for their benefit against the 
vessel through whose fault the loss occurred 807 

AlilEKS. 

A married woman may be admitted to be 
naturalized « w uc 

ALTERATIO]Sr OP BSTSTBU- 
MEIJTTS. 

Under the plea of non est factum, an 
erasure in a d«ed must be shown to have 
been made before its execution by the party 
asserting its validity ; . . . isog 

APPEAL AND EEE.OB. 

No appeal lies from a decree in a patent 
case which provides for a reference to a 
master to state an account until the com- 
ing m of the master's report. 1166 

A writ of error coram nobis lies to s'et 
aside an erroneous execution 523 

On review by writ of error, facts not stat- 
ed in the bill of exceptions will not be n<y- 
*^ced 149 

Appearance. 

See "Courts." 

Arrest. 

See "Bail"; "Execution"; "Extradition." 

ASSIGITMEWT FOE BENEFIT 
OF CEEDITOES. 
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voyage is not performed, the shipowner 
cannot without^ an express stipulation to 
this effect, retain it; but the shipper may 

recover it back , ' 

The person who received' 'cargo' 'from *a 
vessel field hable for the freight, tliough he 
^f"*!!*^ ?^}^ C^V 5® amount to an assignee 
of the bill of lading, from whom he pur- 
chased it, who failed to pay the same. . . , 478 

A delivery of goods on the wharf, with- 
out notice to the consignee or a valid ex- 
cuse therefor, is not a good delivery 410 

The vessel has the burden of showing tliat 
notice was given to the consignee of the 
place where the vessel was to discharge. . .1333 

A master wfio has wrongfully omitted to 
sign bills of lading, and sailed without 
learning the names of the consignees, can- 
not avail himself of this ignorance as an 
excuse for not giving notice of the land- 
ing of the goods -. ^^q 

The master is in fault where he r'e'fused 
to sign bills of lading, stating that he will 
call upon the consignor in relation to their 
^*^?)r*'^"^^^' ^°^ sailed without doing so. • 410 

Where merchandise carried on deck with- 
out the shipper's consent suffers damage 
by any accident that would not have hap- 
pened to it equally under deck, the master ■ 
and owners must bear the loss 412 



Query, whether one partner can, without 
the assent of the others, make a general as- 
signment for creditors 60 

An insolvent debtor may lawfully pre- 
fer one creditor to another 

It seems that an assignment for the ben- 
efit of such creditors as should release their 
claims within 60 days is valid 

Where an assignment is made for the 
benefit of such creditors as should release 
theu- debts within 60 days, a mere offer to 
release is unavailing 

Acceptance of the trust by the trustee', 
who was also a creditor, will not entitle 
nim to the benefit of the trust, if he has 
failed to execute the release in time 
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ASSISTANCE, WEIT OF. 



The writ will be granted where defendant 
refuses to surrender under a decree 124S 

ASSTHMPSIT. 

Plaintiff may recover on a general indeb- 
itatus assumpsit for work and labor done 
under a special agreement. ... . 727 

Assumpsit will lie for the value of 'work 
"P*^.^ "5°?r an agreement under seal, where 
plamt^ has been prevented by defendant 
from finishing the job i295 

Assumpsit will not lie for work a'nd 'I'abor 
done m the lifetime of defendant's intestate 
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under a special contract for payment by the 
conveyance .of land, without showing fraud 
in the making of such contract 1-^41 

ATTACHMBOT. 

See, also, "Bankruptcy"; "Eseeution"j "Gar- 
nishment"; "Writs and Notice of bmts. 

In a judgment upon an attachment, inter- 
est cannot be added 1234 

'JChe remedy for maliciously suing out an 
attachment is not confined to an action on 
the attachment bond. : • .1294 

To sustain an action for maliciously suing 
out an attachment, plaintiff must show mal- 
ice, want of probable cause, and damage. .1284 

ATTORTiTEY AND CIjIEITT. 

An attorney employed to collect a claim, 
after entry of judgment, satisfied the same 
on receiving a less amount, which he failed 
to pay over. Held, that the satisfaction 
would be set aside on condition of the in- 
■dorsement on the judgment of the amount 
paid 634 

The proctor may proceed with the suit 
for seaman's wages to recover costs, where 
it is settled without his knowledge on pay- 
ment only of tiie wages due 800 

A contract for a contingent compensa- 
tion of 7^ per cent for collecting and dis- 
tributing an estate of ?S00,000, held not un- 
conscionable • 875 

AVERAGE. 

A foreign adjustment of a loss cannot 
•determine what is a general average..... 370 

A loss occurring by accidental collision 
with a foreign vessel, which by the law of 
the country where it takes place is appor- 
tioned between the vessels, is not by our 
3aw deemed a general average 370 

The wages, provisions, and other expenses 
of the voyage to a port of necessity, for the 
ipurpose of making repairs, constitute a gen- 
•eral average. ........••.•....•.•«»...••. 1173 

The fact that there is no cargo on board 
will not prevent the application of the prin- 
•ciple • 1173 

Salvage charges are to be deemed a gen- 
eral average only when incurred for the 
■benefit of all concerned 370 

The cutting away of masts and rigging 
in a gale is a general average, and where 
the cargo is owned by the owner of the ves- 
sel, the amount of its contribution may be 
-deducted from the loss on the vessel. .♦.. .1180 

BAIL. 

See, also, "Principal and Surety." 

A recognizance of bail taken out of court 
is only de bene esse, and plaintiff may ob- 
ject to the sufficiency of the bail on return 
of the writ and recognizance. 905 

A motion to quash the bail bond, under 
the statute of Illinois, may be made at any 
time during the return term, as well after 
jis before judgment 1095 

An affidavit which states positively as to 
the indebtment, without detailing the source 
of the knowledge, is sufficient 1095 

"Upon surrender of the debtor upon a ea. 
«a,, the court will not, without motion, or- 
der him to be committed in execution 814 

BAEDMEIJT. 

■See, also, "Carriers"; "Pledge." 

A direction to remit, by mail or some re- 
sponsible person, the proceeds of notes sent 
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for collection, is complied with by sending ■ 
the money by a trustworthy youth 18 
years old, who had transacted business for 
himself for two years; and the collector is 
not responsible where the youth's pocket- 
book containing such money is stolen 12e> 

BANKRUPTCY. 

See, also, "Assignment for Benefit of Creditors";. 
"Insolvency." 

Operation and efEect o£ TjaailErnptcy 
laws, and of proceedings thereunder. 

The bankrupt act of March 2, 1867, was 
operative from the date of its passage, 
though proceedings thereunder were neces- 
sarily postponed until the appointment of 
officers and the adoption of rules -aU 

The bankruptcy court has power to en- 
join parties from proceeding to judgment 
and execution in a state court during the 
pendency of the proceedings in bankruptcy. 194 

The bankruptcy of one debtor in a joint 
judgment does not prevent the plaintifE 
from proceeding against the other defend- 
ant, though enjoined from enforcing esecu- 
taon against the bankrupt. . : • 194 

A state court attachment is dissolved 
from the date of the filing of the petition, 
where an order of adjudication is subse- 
quently granted ♦ 1291 

The jurisdiction of the bankrupt court is 
not affected by the fact that an assignment 
for the benefit of creditors under the state 
law had been made prior to the adjudica- 
tion 987 

Jurisdiction of an insolvent banking cor- 
poration in the hands of a receiver of a 
state court is obtained by service of an 
order to show cause on its cashier on the 
daj' before a judgment of dissolution is en- 
tered 822 

The bankruptcy court will not interfere to 
prevent imprisonment on a judgment based 
upon a fraud of the bankrupt, or a debt 
contracted in fraud, except to enable such 
court to exercise its proper authority and 
jurisdicti'^n 395, 750 

A sale of the bankrupt's property in pro- , 
ceedings to foreclose a mortgage commenced 
in the staj» court after petition in voluntary 
proceedings was filed, with knowledge there- 
of, and without obtaining permission of the 
bankrupt court, is a nulli^. 463 

Jurisdiction of courts. 

Where all the partners do not join in the 
petition, a nonresident partner cannot join 
in a petition filed in a district in which he 
neither resided nor carried on business. .. .1242 

A court has jurisdiction of a petition by a 
resident partner of a firm doing business in 
another state^ in which the other partners 
reside, to have the firm and each partner 
thereof adjudged a bankrupt, where it is al- 
leged that they are unable to pay the part- 
nership debts in full, and that the other 
partners had refused to join in the petition. 151 

E-egister^-Powers au.d duties. 

The register has power to make the order, 
under section 26, requiring the bankrupt or 
a witness to appear and be examined. 715 

Questions which are not upon any point 
or matter which has arisen in the course 
of any proceedings before the register can- 
not be certified for the opinion of the court 
(Act 1867, § 6, subd. 1.) 74 

Comjneuceuient of proceediugs^Voluu- 
tary Ijankruptoy. 

An averment that petitioner "is a copart- 
ner in the firm of C, P. & Co., a copartner- 
ship composed of said petitioner" and cer- 
tain persons named, is a sufficient aver- 
ment of a subsisting copartnership 151 
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A general reference to an assignment for • 
creditors, where a copy is given, is suffi- 

cic-nt 874 

A creditor objecting that the petitioner 
does not set forth a list of his creditoi-s, with 
their residences and the amounts due, must 
point out the omission 874 

— - Involuntary "banlcruptcy. 

An insane person may be made a bank- 
rupt for an act of bankruptcy committed 
while sane 1248 

The service of an order to show cause 
on the cashier of a bank, who was acting 
as clerk under a receiver appointed by the 
state court, held sufficient to give jurisdic- 
tion 822 

A firm cannot be adjudicated bankrupt 
upon a petition omitting one partner, nor 
can such petition be amended at the hear- 
ing, 745 

Ihe petition- may be filed by any creditor 
whose debt is provable under the act, tiiough 

not at the time due and payable 445 

_A creditor, having once joined in a peti- 
tion, cannot withdraw • , . 494 

In estimating tbe number and amount of 
creditors on a petition against a partner, 
partnership creditors and debts must be 
considered .1312 

In the computation as to the requisite, 
proportion in number, all creditors under 
$2cR) are to be excluded 404 

An attachment by creditors is an une- 
quivocal dissent from an agreement for ex- 
tension of credit, and creditors who signed 
on the agreement that it was not to be bind- 
ing unless joined in by all creditors are 
released therefrom 1199 

The fact that the petition was not filed 
by the requisite aumber of creditors is im- 
material, where a sufficient number joined 
therein before the trial 230 

An averment that petitioners "believe" 
that tliey constitute one-fourth in number 
and one-third in amount of the creditors 
is sufficient , 230 

All the creditors joining in a petition need 
not file proofs of debts 49^4 

The specific acts of bankruptcy relied on 
by the petitioner? must be set forth in their 
petition, and evidence of no others will be 
received under it 1199 

A paper simply denying the acts of bank- 
ruptcy charged, and demanding a trial by 
jury, is a. proper response to a rule upon the 
debtor to' show cause why he should not be 
declared a bankrupt 445 

The burden is upon the debtor to disprove 
the facts set forth in the petition for an 
adjudication 1314 

Acts of 'banlomptcy. 

A general assignment for the benefit of 
creditors, made by an insolvent debtor, is 
an. cct of bankruptcy 280 

A general assignment under a state in 
solvent law for the benefit of creditors, 
made when a creditor is about to obtain a 
judgment, is a conveyance with intent to 
delay, defraud, and hinder the creditor. . . . 2S0 

Such assignment is also a conveyance to 
defeat or delay the operation of the bank- 
rupt act 280 

A transfer of property made in payment 
for advances made at the time is not an 
act of bankruptcy 661 

The making of a transfer when insolvent 
of property agreed to be conveyed when sol- 
Tent, as security for advances then made, 
is not an act of bankruptcy 1199 

A prior agreement that the proceeds of 
all overdrafts shall be the property of the 
bank prevents a subsequent transfer of se- 
curities made in pursuance thereof from be- 
ing an act of bankruptcy; otherwise, witii 
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an agreement to turn over the title as a 
future act 12 

Certifying a cheek, in reliance upon the 
promise of the maker to make his account 
good during Ihe day, creates the relation 
of debtor and creditor, and the payment of 
such a debt after insolvency is an act of 
bankruptcy 12" 

An indorsement of a bill of lading to a 
third person, to protect the propertj' from 
attachment and save it for the benefit of 
all the creditors, is not an act of bank- 
ruptcy 1199- 

An agreement on the maturity of a note 
given in the course of business that it may 
lay over for that day is only, a forbeai-ance 
to sue, and does not destroy its character as 
commercial paper 230* 

Where the debtor, 8 days after the ma- 
turity of a note, is served with an injunc- 
tion restraining Mm from making any dis- 
position or transfer of his property, nonre- 
sumntion of payment within 14 days can- 
not be alleged as an act of bankruptcy. .,1246'- 

An application to the state court to have 
increased the security of assignees under 
a general assignment will not estop the 
creditor from claiming that the assignment 
was an act of bankruptcy , 280" 

Scliediile. 

The bankrupt may, by order of court, 
amend his schedules after the hearing on 
specification in opposition to his discharge. .1289' 

Adjudication. 

The question of jurisdiction depending up- 
on averments in the petition in a volun- 
tary proceeding cannot be raised on an ap- 
plication by creditors to set aside the ad- 
judication of bankruptcy 151 

Meeting of creditors: IJfotice. 

A meeting to prove debts and choose as 
assignee should be organized at the hour 
designated in the notice, and kept open un- 
til an assignee is chosen, or it is ascertain- 
ea that no choice can be made 436- 

Oreditors whose names were omitted 
from the schedule on the erroneous sunno- 
sition that their debts were barred by the 
statute of limitations, and brought in by 
amended schedules, are entitled to notice, 
and a new warrant should issue 263- 

In such case, where an assignee has al- 
ready been chosen, notice of an application 
to remove him should be given, to enable 
all creditors to be heard 263- 

Assignee — Election, appointment, and- 
removal. 

On the bankruDtcy of a firm, creditors 
who have proved a debt against a partner 
cannot participate in the election of the 
assignee 43ff 

A creditor may change his vote as often 
as he sees fit, until he has signed the certifi- 
cate of choice of assignee 415- 

"Where a majority of creditors proving 
claims by attorney voted for one person, 
and a majority of those proving in person 
voted for another person, as assignee, Jidd, 
that there was no election, and the court 
appointed an assignet lOST 

The appointment of an assignee by the 
register after an informal vote or expres- 
sion of choice, although not objected to at 
the time, will be set aside as irregular 65 

The election of assignee will not be sent 
back because of a corrupt vote, where the 
result would not be changed by excluding 
the vote 415 

A new election will be ordered where the 
assignee was a director of the bank to 
which the bankrupt had shortly before con- 
fessed judgment .>.« 1211 
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The objection to the appointment of the 
assignee on the ground tliat he is related 
to the bankrupt is well taken • •l^lJ- 

Mismanagement and neglect as ground of „ 
removal of assignee ^■^^■^ 

A failure to inform creditors in regard 
to their rights and the condition of the as- 
sets, where the suppression of facts was 
made in the interest of one class of credit- 
ors, is good cause of removal "31 

Register directed to employ counsel to rep- 
resent the estate of the bankrupt at the 
hearing of the order to show cause why 
the assignee should not be removed .1313 

Rights, dnties, and liabilities. 

Power of assignee of banla-upt corpora- 
tion to call in subscriptions to stock IT 

The right to enforce the liability of stock- 
holders for unpaid subscriptions passes to 
the assignee : • • "7 

The assignee must disclose to the credit- 
ors, upon inquiry, all facts relating: to the 
condition and assets of the bankrupt's es- 
tate 231 

Misconduct of the assignee in respect to 
the estate is a proper subject for examina- 
tion on application by him for a discharge. . 35 

A creditor raising an issue of fraud 
should distinctly state and verier the facts, 
and should give security for costs 35 

Assigmuent. 

The assignment takes effect by operation 
of law from the commencement of the pro- 
ceedings, uncontrolled by any mistake by 
the register in stating the time from which 
the deed should operate .• • • • 661 

Property of Tjanlinipt — What consti- 
tntea. 

Where the bankrupt bank acted as agent 
of another for clearing-house purposes, 
held, that deposits made by the latter from 
time to time on its account were not a 
trust fund, and would pass to the assignee. 433 

A person in whose name the bankrupt 
causes notes to be sued will be considered 
a trustee of tiie bankrupt 255 

Custody and control. 

The assignee is entitled to the possession 
of goods of the bankrupt levied upon by a 
sheriff after the date of filing the petition 
in bankruptcy • 169 

A vessel in charge of the marshal as an 
agent of the assignee in bankruptcy is not 
subject to seizure on admiralty process on 
a libel for collision which occurred before 
tiie institution of the bankruptcy proceed- 
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An assignee who refuses to deliver mort- 
gaged chattels to the mortgagee has no lien 
for rent, thereafter accruing, of the place 
in which they were kept ; . . . . 629 

The bankruDt will be required to account 
for a deficit in his assets shown by his 
books, or pay the amount to the assignee. , 126 



>— Exemptions. 

The bankrupt is entitled to a homestead 
exemption in property occupied by him as a 
homestead, even though he had previously 
waived his homestead rights in favor of ^ 
particular creditor 91S 

The waiver of a homestead esemntion on- 
ly applies to persons claiming under the in- 
strument in which it is made, and does 
not inure to the benefit of the assignee or 
other creditors 918 

The homestead of a debtor in Micmgan 
is protected, though he has absGonded, 
where his family still resides thereon 1247 

The bankrupt is not entitled to a home- 
stead exemption in- property taken in ex- 
change for goods transferred in fraud of 
creditors • 1248 
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The bankrupt is not deprived of his right 
to an exemption out of property for a home- 
stead because of having conveyed it in 
fraud of his creditors. 194 

Where the equity of redemption (in Illi- 
nois) exceeds ?1,000, the assignee must sell 
the property and pay over such amount to 
the bankrupt 918 

Under Code Va. e. 183, §§ 1, 5, 16, 17, 
the homestead exemption is good against 
the lien o'f an execution on personal prop- 
erty, and will be allowed by the bankrupt- 
cy court •* • Q* 

Under the Colorado law a merchant is en- 
titled to a horse as a "working animal," 
but not to a buggy 35 

A merchant is not entitled to an exemp- 
tion of goods as "stock in trade," under the 
Colorado law 3o 

An exemption cannot be allowed, under 
Act 1867, § 14, to an individual partner out 
of the partnership estate 4.-^" 

A register has no authority to set off 
exempt property to the bankrupt, nor to 
direct the assignee in the matter o5 

In setting apart for the use of the bank- 
rupt exempt property, the assignee is not 
obliged to designate articles on which there 
is no lien • 1291 

Where the schedule of exempt property is 
not filed within 20 days after the assign- 
ment, creditors are not bound to except to it 
within 20 days after it is filed So 

An ex parte order approving the schedule 
of exemptions, made on the day it is filed, 
is irregular, and will be set aside at any 
time during the pendency of the proceed- 
ings, if the creditor acts with diligence aft- 
er notice 35 

•— liiens. 

In cases unaffected by fraud, the assignee 
takes subject to all equities binding upon 
the bankrupt •••'.♦• •H'^S 

Execution liens under judgments for just 
debts, obtained against the active and un- 
justifiable opposition of the debtor, will be 
upheld against the assignee • 8o2 

An attachment of the bankrupt's goods 
under process in a state court, within four 
months of the bankruptcy proceedings, is 
defeated by section 14, Act 1867 168 

An attachment by trustee process, being ^ 
a lien, under the Vermont laws, on the 
funds in the hands of the trustee, although 
without notice to the principal debtor, is 
a lien under mesne process, saved by the 
bankrupt act .• • »^ 

Costs accrued under an attachment prior 
to the filing of the petition, which is dis- 
solved by the order of the adjudication, are 
not a valid lien on the property unless in- 
curred at defendant's request 1291 

A chattel mortgage, though not filed for 
record until the day before the petition was 
filed, held a valid lien as against the as- 
signee 261 

An agreement to give a chattel mortgage 
to secure rent, and to renew it, and that it 
shall be a continuing lien, gives tJie mort- 
gagee no priority over other creditors, where 
the mortgage is void for failure to observe 
technical requirements 852 

Though the vendor of land had recovered 
judgment on notes given by the bankrupt 
for the purchase price, held, that his equita- 
ble lien on the land would be upheld by the 
bankruptcy court, and the property could 
not be set aside as exempt. 220 

Where the pledge of property to secure 
a debt is not prohibited by the bankruptcy 
act, the rights of the parties will be deter- 
mined under the general rules in equity. .. 
* A lien on a vessel for damages arising 
out of a collision before the proceedings 
in bankruptcy were instituted can be en- 
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forced thereafter only through the bank- 
ruptcy court 211 

Sale. 

An ex parte order approving a report of 
sales, made on the day it is filed, is irregu- 
lar, and will be set aside' at any time dur- 
ing the pendency of the proceedings, if the 
credit/>r acts with reasonable diligence after 
notice. 35 

Proof of deBts—Wiiat is provaljle. 

The bankrupt court may pass upon the le- 
gality of a claim, though it has no juris- 
diction to enforce a penalty imposed by the 
state law on account of an act making'such 
■claim illegal 745 

The rule in Illinois, that, where a debt is 
usurious, the creditor forfeits all the inter- 
•est, will be enforced in the bankrupt court. 1286 

A contract of employment with a corpora- 
tion is ipso facto dissolved by the filing of a 
petition in bankruptcy, and the employ^ 
may have his damages assessed, and prove 
the amount 942 

A firm note pi-oved against, the estate' of 
continuing partners, who agreed to pay the 
firm debts, may be proved for any balance 
due agamst the estate of the retiring part- 
ner 68 

A partner who ha« purchased his eo- 
partaier's interest in the business, on the 
agreement of the latter to pay the firm 
debts and save the continuing partner harm- 
less thereon, cannot prove anything against 
the estate of the retiring partner, where he 
has not paid any part of the firm debts. . . . 435 

A person who undertakes to buy up all 
claims against the bankrupt, to stay the 
proceedings, may prove such claims with- 
out prejudice where his purpose failed. ... 67 

—' Secured debts, 

A creditor accenting a chattel mortgage 
with reasonable cause to believe his debtor 
insolvent, and such act being declared an 
act of bankruptcy, cannot, by relinquish- 
ing his mortgage, become entitled to prove 

his debt.. 1340 

■ Debts of creditors disallowed on the 
ground of their having taken a mortgage 
to secure them within four months of the 
adjudication 465 

Set-olE. 

A bank has the right to set off, against 
a deposit account of the bankrupt, a draft 
of the bankrupt maturing after his failure 383 

-;— - Procedure. 

"Depositions to prove claims must con- 
tain the averments required by Rev. St. 
§ 5077, and must be made by the party au- 
thorized, and conform substantially to the 

prescribed forms 1080 

A judgment in favor of the bankrupt," in 
a suit commenced by him before the bank- 
ruptcy, but tried after the adjudication 
therein, where tlie defendant offered no evi- 
dence in supiwrt of a claim set. up in de- 
fense as a distinct cause of action, is not 
an estoppel against proof of the claim by 
defendant in bankruptcy .....,.., 212 

— — AlloTcrance or rejection of claim. 

A judgment regularly obtained will not 
be set aside on the ground that the credit- 
or had reasonable cause to believe the 
debtor insolvent, where the debtor did noth- 
ing to aid in procuring the judgment 1316 

Payment of debts: Priority: Divi- 
dends. 

A purchaser of a mortgage given to in- 
demnify a surety, who has knowledge of tiie 
trust, and is himself a creditor under it, has 
no priority over other creditors 629 

A mortgage given to indemnify a surety- 
will be held by the court to inure to the 
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benefit of the creditors to whom the sure- 
ty became bound 629 

^ The surety who has paid a bond for du- 
ties is not entitled to the same rights and 
privilege of priority that are given to the 
United States.. 943 

An employe is not allowed priority in pay- 
ment of wages for an unexpired term of 
employment, where he was wrongfully dis- 
charged. 405 

A Claim for money loaned to pay wages 
of operatives is not privileged 4 

The rule in regard to distribution of as- 
sets of a firm does not apply where the 
partners are alone individually declared 
bankrupt. gS 

Examination of tanlimpt, etc. 

^ The bankrupt or witness may be exam- 
ined fully, substantially as under a refer- 
eofie upon a creditors' bill, or in proceedings 
supplementary io execution 715 

Costs: Pees: l>isbnrsements. 

Compensation for services of attorney and 
counsel of receiver of insolvent corporation 
allowed so far as they benefited the estate.. 834 

Compensation for services of attorney and 
counsel of receiver of insolvent corpora- 
tion in resisting proceedings by assignee to 

recover the property not allowed 834 

1 Counsel for the debtor will not be allowed 
la fee for contesting the adjudication, where 
.'there was no question as to the insolvency 

of the debtor.. 10S7 

~ A debt must be proved or allowed before 
the costs made prior to the commencement 
of the proceedings in bankruptcv can be al- 
lowed 1289 

Where the original debt has been proved 
and allowed, costs of an attachment made 
in good faith before the commencement of 
the bankruptcy proceedings may be proved 
as a general debt against the estate 1289 

Property subject to a lien is chargeable 
with the cost of keeping and selling it, and 
the assignee's fees, but not for attorney's 
fees in contesting the lien 35 

The sheriff is entitled to reasonable com- 
pensation for levies and services under exe- 
cutions issued before bankruptcy proceed- 
ings commenced iJ60 

The assignee is chargeable personally 
with costs where he petitions to have dis- 
solved an attachment which covers proper- 
ty already set apart by him as exempt. .1291 

The compensation of the register who 
has received a surrender of the bankrupt's 
property, and subsequently returned it on a 
composition by the bankrupt, is to be fixed 
by the court io82 

Allowance of bill of expenses and charges 
rendered by an assignee for various dis- 
bursements and services 121 

Discliarge — Proceedings to obtain. 

In cases commenced before the passage 
of the act of June 22, 1874, both volun- 
tary and involuntary bankrupts may be dis- 
charged, without reference to the amount 
of their assets or the number of credit- 
ors assenting 237. 

The assent of a majority in number of 
creditors, whose debts were contracted since 
January 1, 1869, and in amount of such 
debts, is the only assent required 668 

The liability of the principal to the sure- 
ty must be considered as having been con- 
tracted when the instrument was signed, 
and not when the surety made payment. . 237 

In the case of u. renewal note, the bank- 
rupt may show when the debt originated; 
and if before January 1, 1869, it should be 
classed as a debt contracted before that 
date 237 

The existence of the proper number of 
creditors filing assent may be proved on 
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the tearing, where the record does not 
disclose the fact • • ^tts 

The failure of the assignee to mate a re- 
turn of "No assets" will not cure the laches 
of the hankrupt in applying for a discharge 116Z 
— — Proceedings in opposition. 

Creditors of debts contracted before Janu- 
ary 1, 1869, cannot oppose a discharge 
as to debts contracted since that date. . . . 

The application for a discharge in a vol- 
untary proceeding may be opposed on the 
ground of want of jurisdiction by reason of 
the absence of jurisdictional averments in 
the petition ^. ........... .. 

Incompetency of witnesses, for interest, 
in proceedings by the bankrupt to obtain a 
discharge under the act of 1841 2o5 

— Acts barring. 

A preference may be given which wiU 
subject the debtor to proceedings m bank- 
ruptcy, and yet be no bar to his discharge bbl 

A fraudulent preference, under section 
29, Act 1867, which will bar a discharge, 
is not the same as a fraudulent preference 
under sections 35 and 39 %",''■,' ^^^ 

Only those preferences which are forbid- 
den and made void by section 35, Act lobT, 
and the clause of section 39 which refers to 
preferences in contemplation of becoming 
bankrupt, are considered grounds for with- 
holding the bankrupt's discharge .... bbl 

A voluntary conveyance by an insolvent 
in the ordinary course of business will not 
justifv an inference that the transfer was 
made'in contemplation of bankruptcy, with- 
out proof of facts justifying an inference 
that it was made with intent to defeat the 
act ''"'%'••, •• * 

A voluntary payment or transfer by an in- 
solvent debtor, made with the bona fide in- 
tention and expectation of preventing bank- 
ruptcy, is not an unlawful preference.... 

A general assignment for creditors with- 
out preferences, made 16 days before vol- 
untary proceedings commenced, and when 
a creditor waa about to obtain a judgment, 
in the absence of actual fraud, will not 
bar a discharge 630 

Payments made in the course of business 
by debtors who were insolvent when they 
commenced business, and not in contempla- 
tion of bankruptcy, will not bar a dis- 
charge 264 

A discharge will not be refused for neg- 
lect of the assignee to have the deed re- 
corded, where he knew that no property 
passed under the assignment, and he duly 
qualified 661 

The omission to schedule judgments ob- 
tained on notes of the bankrupt, sued on 
in the name of the third person, where 
fraudulentiy done, will defeat a discharge 255 

The failure to schedule corporate stock 
standing in the name of another, in which 
the bankrupt had no interest, and the trans- 
fer of the same, made without collusion 
or fraud, will not prevent a discharge. . . 
The omission to schedule property pur- 
chased by the bankrupt's wife on execution 
sales (with her separate funds) by judg- 
ment creditors will not bar a discharge. . 
The omission to include worthless debts 
in the schedule will not bar a discharge. . . 
A discharge will be refused for failure to 
keep proper books of account, where a 
large part of the cash account is kept on 
slips of paper, and not recorded on the ac- 
count book 26i 
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•-— Scope and e£Eect. 

The discharge does not. affect debts ere- 
ated by fraud • — ••••• 39o 

A discharge on voluntary proceedings by 
a member of a firm, to which the other 
members were not parties, will not dis- 
charge firm debts 886 
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A suit to set aoide a discharge must be 
brought within two years from its date. . . oS& 

ProMbited or fraudulent transfers. 

A general assignment for the benefit of 
creditors without preferences is necessa- 
rily a fraud under the bankrupt law &±i 

To constitute a conveyance *'in contempla- 
tion of bankruptcy," it is not necessary that 
the transferee should know of his debtor 3 
insolvency, or should co-operate with him to 
obtain priority of payment. (Act 1841.) . . . 

A conveyance of property to a credit- 
or, where the debtor owned claims to a 
greater amount than its value, Jield to have 
been made in contemplation of bankruptcy 

Where a bank, which acted as agent of 
another bank for clearing-house purposes, 
paid to the latter, which had knowledge of 
its insolvency, deposits which had been 
made on its general account to meet cheeks 
in the clearing house, Jieldt that such pay- 
ment might be recovered by the assignee 
as an illegal preference 4ikF 

A gift by an insolvent debtor to his wife, 
living with him, of furniture and other per- 
sonal property in the house, is void as 
against creditors 627 

Judgment notes given for moneys ad- 
vanced at the time are valid, and judg- 
ments entered up within a short time be- 
fore filing the petition will not be set aside. 716 

A mortgage given to secure credit for sup- 
nlies and materials used in fitting up an 
establishment held not fraudulent 1138 

A conveyance made within four months 
of the bankruptcy, in pursuance of an 
agreement made when the bankrupt was 
solvent, and on an adequate consideration, 
will not be set aside 1090 

The substitution and registry of a chat- 
tel mortgage, correcting a mistake in a prior 
unrecorded mortgage, is not an illegal pref- 
erence, but simply an exchange of securi- 
ties 862, 863 

Suits and proceedirTgs in relation to tbe 
estate. 

The assignee succeeds to the right of cred- 
itors, and may maintain a suit to set aside 
a deed for fraud, actual or constructive, 
though it be not one mentioned in section 
35, Act 1867 ; ....;.1251 

The assignee is the proper party plamtilt 
to impeach a deed given by the bankrupt, 
though only one class of creditors is inter- 
ested to set it aside 1251 

Where, under tiie state law, a chattel 
mortgage is void as to creditors, the proper- 
ty passes to the assignee, and he may en- 
force the creditors' rights...- 847, 8o2 

The assignee may sue in the circuit court 
on a note of which the bankrupt is payee. 
(Act 1841.) 1347 

The circuit court has jurisdiction of an ac- 
tion against a resident of the district 
brought by an assignee appointed in anoth- 
er state •^- • • • ^ • • „■ wv-u^"^-*- 

The two-years limitation (Rev. St. § 50oO 
applies to suits by assignees to collect the 
debts and assets of the estate, as well as 
to suits relating co specific property 18 

The two-years limitation applies to an ac- 
tion by the assignee to enforce against 
stockholders the payment of their unpaid 

The statute in such case begins to run 
from the date of the assignment to the as- 
signee, and not of the date of the assign- 
ment V, * • '. • ^° 

The two-years limitation does not begin 
to run, in a case where the bankrupt and 
debtor conceal the cause of action, from 
the moment when the assignee's title ac- 
crued; otherwise, as to a subsequent con- 
cealment -•. 134T 
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The lapse of 50 years after an assign- 
ment in bankruptcy held a bar to proceed- 
ings to discover assets not disposed of by 
tlie assignee 695 

Wliere a discharge is granted after op- 
position on specifications held not to have 
been proved, the court will not direct the 
assignee, who had previously commenced 
suit in the state court, to discontinue it, 
on the ground that the allegations in the 
bill of complaint were the same as those of 
the specifications in opposition to the dis- 
charge 155 

A bill to set aside a conveyance made bv 
a bankrupt for the benefit of his wife and 
children, alleging that he was much embar- 
rassed at the time, held good on demurrer, 
though it did not aver that he was then in- 
solvent 1251 

A bill by the assignee to set aside a chat- 
tel mortgage, a sale thereunder, and an as- 
signment for creditors as fraudulent against 
creditors, and to recover the propertv, held 
not multifarious 847 

The action of the bankrupt court in mak- 
mg an assessment upon stockholders of the 
bankrupt corporation cannot be collaterally 
assailed in suits to enforce collection of the 
assessment 27 

An injunction against the sale on execu- 
tion of property which the assignee sues to 
recover will not be dissolved on an answer 
and affidavit denying the merits of the bill. 841 

On a petition by the assifoiee for the pos- 
session of property which the bankrupt had 
given to his wife when insolvent, an aflSda- 
vit that the property is in possession of the 

wife is not a sufficient answer 627 

Review. 

The circuit court has jurisdiction to re- 
view an order of the district court upon a 
trial before it without a jury, adjudicating 
the petitioner a bankrupt. (Act 1867, § 2.) . 620 

Where all the evidence is preserved by 
bill of exceptions and certified to the circuit 
court, the correctness of the order of the 

district court can be reviewed 620 

_ The decision of the district court respect- 
ing a claim of a creditor can only be re- 
viewed by an appeal taken as prescribed by 
sections 8 and 24, Act 1867, and rule 26. . 790 

An appeal from the rejeetion of a claim 
will be dismissed for failure to file the 
statement and enter the appeal within the 
10 days as required by sections 8 and 24. 
Act 1867, and rule 26 790, 791 

Arrangement with creditors; Composi- 

_ One member of a firm which has been ad- 
judicated bankrupt may submit a proposi- 
tion of composition to the creditors of the 

firm and his individual creditors 987 

Trustees, to whom the assignee is directed 
to make conveyances under the register's 
direction, "subject to the approval of the 
court, have no standing in court until such 
approval is obtained. 1197 

Amending; and repealing acts. 

A decree of adjudication rendered prior to 
the passage of the amendatory act of June 
22, 1S74, is unaffected thereby 581 

BANKS AKX> BAISTKIITG. 

A national bank may take a pledge of 
chattels as security for money lent 785 : 

The district court is "a court of record 
of competent jurisdiction," within Rev. St. 
§ 5234, permitting a receiver of a national 
bank to compromise doubtful claims on the 
order of such a court 815 

An order for the composition of a claim, 
when the claim is not a "bad or doubtful 
debt," is invalid, and a composition made 
under such an order is ineffectual 1322 
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A receiver of a national bank is an of- 
ficer of the United States, and the district 
court has jurisdiction of a common-law ac- 
tion brought by him to collect a claim due 

the^ estate 838 

The Bank of Washington may prevent a 
transfer of stock on its books until a debt 
of the holder to the bank is paid 671 

BILLS, ITOTES, ANX> CHECKS. 

WJiat law governs. 

The indorsement of a bill of exchange is 
a new contract, and the liability thereon is 
governed by the law of the place where it 
IS made 957 

Acceptance. 

A promise to accept a bill when drawn, 
shoi^Ti to a third person, who, upon the 
faith thereofj takes the bill, when drawn, 
for a pre-existing debt, is in law an ac- 
ceptance 19 

Interpretation. 

Where a note is given in Indiana payable 
in New York, with interest and the rate of 
exchange, the rate of exchange will be the 
time the note becomes due '. . .1322 

Indorsement and transfer. 

Bills drawn for an illegal consideration, 
or for one that has failed, cannot be en- 
forced in the hands of a purchaser with 
notice 277 

A negotiable note or bill, taken as collat- 
eral security for an antecedent debt, is sub- 
ject to equities existing between the maker 
and the payee or any previous holder 1270 

The holder of a note given for a fraudu- 
lent consideration will be held to strict 
proof that he paid value 1270 

An indorsee of a note given in payment 
for a horse, in the sale of which there was 
a fraudulent concealment of the animal's 
unsound condition, is not an innocent holder 
for value, where he owned an interest in 
the horse, and the seller was his agent 68 

A transferee of a draft, having knowl- 
edge that the acceptance was procured by 
fraud, cannot rely upon statements of the 
acceptor made to the one who negotiated 
it and repeated to him 842 

Bills, delivered after the death of the 
drawer to a person who had made advances 
upon their faith to the drawer, who had 
them in his possession for the purpose of 
raising the money for the drawer, may be 
enforced against his representatives..'.... 277 
_ A purchaser for value of an accommoda- 
tion bill, though with notice of its charac- 
ter, is entitled to recover from the party 
for whose benefit it was issued 277 

Possession by the original indorser of 
bills of exchange, bearing uncanceled in- 
dorsements to others, held prima facie evi- 
dence of ownership 597 

The surrender of notes by the payees to a 
subsequent indorser held a sufficient consid- 
eration to support his promise to pay the 
same 6j^ 

Demand: Ifotice: Protest. 

On a demand of the maker the note must 
be produced 33 

An indorser who, with knowledge that 
no notice of nonpayment was given him, 
promises to pay the note, waives such no- 
tice 295 

A notice by mail of a protest of a for- 
eign bill, deposited in a mail bag of a ves- 
sel belonging to a nation at the time at 
war with another, held insufficient, where 

not followed by a duplicate notice 504 

Actions. 

The payment, by the maker, of a judg- 
ment in favor of the assignee of a note, ob- 
tained in a suit against him alone, will not 
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protect liim from liability to the payees, in 
a prior suit by them to set aside the trans- 
fer and recover the note, where he failed 
to give them notice of the second suit. . . . .1250 

In an action upon a promissory note, 
proof of the partnership of the plaintiffs 
held not necessary, under the rule of court, 
where defendants failed to file an affidavit 
denying their signatures .1265 

In an action against an accommodation 
acceptor by a transferee, where the defense 
is that the acceptance was procured by 
fraud, a receipt by the drawer expressing 
a consideration for the transfer is inadmis- 
/ sible to show that the indorsee paid value. . 842 

BILLS OP LADING. 

See, also, "Admiralty"; "Affreightment"; "Car- 
riers"; "Charter Parties"; "Demurrage"; 
"Shipping." 

Where plate glass is shipped under a bill 
of lading excepting liabilily for breakage, 
and the cases as delivered are found to con- 
tain broken glass, the burden is upon the 
shipper to prove negligence 224 

Where the charterer has the whole con- 
trol of the vessel, the owner may contradict 
a bill of lading, where the shipper proceeds 
against the vessel for the fault 6f the mas- 
ter 418 

Bonds. 

See "Counties"; "ilunicipal Corporations"; 
"Principal and Surety"; "Railroad Com- 
panies." 

BOTTOMRY AND RESPON- 
DENTIA. 

Bottomry bonds are not to be construed 
strictiy, but liberally, so as to carry into 

effect tiie intention of the parties 1022 

A bottomry bond, executed by the master 
for supplies previously furnished upon the 
pei-sonal responsibility of the owner, is void 584 

The holder of a bottomry bond will not 

, lose his money, where the nonperformance 

' of the voyage has not been occasioned by 

the enumerated perils, but has arisen from 

the fault or misconduct of the master or 

owner 1022 

In cases of bottomry, a loss, not strictly 
total, cannot be turned into a technical total 
loss, by abandonment, so as to excuse the 
borrower from payment, even although the 
expense of repairing the ship exceeds her 

value 1022 

' The lien on the bottomry of a foreign ves- 
sel Jicld lost by three months' delay to en- 
force file same, where the vessel was in 
the meantime sold on an attachment in the 
state court to bona fide purchasers 307 



A passenger traveling on a railroad ticket 
at a reduced rate, entitling him to a con- 
tinuous trip between two points, has no 
right to stop over at an intermediate sta- 
tion 
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BOUNDARIES. 

See, also, "Mines." 

The admissions of parties are competent 
on the question of boundary 937 

BRIDGES. 

The state of New Jersey, by its contract 
■with the Delaware & Raritan Canal Com- 
pany, did not disable itself from afterwards 
authorizing tiie bridging of the Karitan riv- 



The failure of the stage driver to act 
with skill and prudence will render the pro- 
prietor liable, though the accident was 
caused by the recklessness of the driver of 
a rival stage line "9 

The proprietor of a steamboat is liable for 
personal injuries maliciously inflicted upon 
a passenger by its clerk while collecting 
fares, arising out of a dispute in regard to 
payment, irrespective of the merits of such 
dispute, though the act of the clerk was 
not -authorized by such proprietor 141 

Exemplary damages will be ^ven where 
an injury is caused by great recklessness of 
the carrier's servants 79, SO 

The carrier' may, by contract with the 
shipper, secure to itself, in case of damage 
or loss for which it is liable, the benefit 
of .any insi^irance to be effected by the shio- 
^er 53i 

In such ease, the payment of a loss by 
the insurer to the shipper does not give the 
insurer any right of action against the car- 
riers 532 

The receipt of a lighterman, given ^pon 
the count or weighing of the officers of tiie 
vessel, is not conclusive as to the delivery 
of all the cargo shipped 297 

A lighterman, who has given a full re- 
ceipt for cargo where only part was de- 
livered, and elects to pay the loss to his 
employer, may maintain an action against 
the carrier in his own name 297 

CHARTER PARTIES. 

See, also, "Admiralty"; "Affreightment" "Aver- 
age"; "Bills of Lading"; "Demurrage"; 
"Shipping." 

Under a charter for a series of voyages 
between certain ports from May 2, 1874, 
to November 1, 1874, the charterer is not 
bound to furnish a cargo on October 19th, 
unless there is reasonable cause to believe 
fliat the voyage could be completed by No- 
vember 1st 911, 911 

Where a vessel is chartered for a voyage 
out and return at a monthly rate, payable 
three days after her return, a shipper of a 
portion of the outward cargo, who takes a 
bill of lading providing for payment of 
freight "as per charter party," held not 
liable to the vessel for freight. (Reversing 
2490 250 

Where the charter specifies lay days for 
loading the -charterer is not bound to fur- 
nish a cargo, except at his own conven- 
ience, during such lay days 911 

The charterer of a vessel who ships an 
article new in commerce, whose dangerous 
character is unknown, either to him or the 
owner, is liable for injury to other cargo 
coming in contact therewith, and the in- 
creased expenditure in discharging caused 
by its peculiar character G46, 652 

CHATTEL MORTGAGES. 
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CARRIERS. 



'See, also, "Affreightment"; "Average"^ "Bills 
of Lading"; "Charter Parties"; "Demur- 
rage"; "Shipping." 



See, also, "Bankruptcy." 

A mortgage covering a stock in trade and 
all renewals thereof, and other property, 
though void as to the stock in trade, may 
still be valid as to the other property 261 

A mortgage not filed in the county of the 
mortgagor's residence is void as to credit- 
^, under Laws N. Y. 1833, c. 279, § 2. , . 8S2 

Aftgr the filing of the original, and once 
refiling of a copy, of a mortgage on a canal 
boat, no further filing is necessary to make 
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thb mortgage a contlnuinff seenritv, under 

Act N. Y. April 28, 1564 586 

^ A person who has knowledge of the giv- 
ing of a mortgage is bound to ascertain 
whether the same has been paid, and can- 
not rely upon a statement to that effect by 
the person in charge of the record books. . . 586 

A statement in renewal of a mortgage 
gjven to secure rent, that "the interests of 
the parties remain unchanged, except so 
far as the same have been altered by pay- 
ment of rent accrued," held insufficient un- 
^er Laws N. Y. 1833, e. 279, § 3. 852 

A description, in the renewal statement, 
of the property by reference to a prior 
inortgage on file, and the schedule thereto 
attached, "and all other goods and chat- 
tels m a certain building, held insufficient. 852 



Civil Riglits, 

See "Conflict of Laws." 

CliBBK OF COITRT, 

The clerk is entitled to commissions upon 
money deposited in a bank under a decree 
of the court, and subject to its order (Act 
^'•^^'S- ^^' ^ -) ^s "money deposited in 
court." 1283 

The clerk has no right to commissions on 
money subject to the decree of the court, 
unless it is in the court's registry, or has 
passed through his hands. (Act Feb. 26. 
1Sj30 875 

COLIilSIOW. 

See, also, "Admiralty"; "Pleading in Admi- 
ralty"; "Practice in Admiralty"; "Towage." 

Between sail vessels. 

A vessel sailing free must give way to 
one closehauled, regardless of the tack she 
is on 1008 

Where it is doubtful which vessel has 
the wind free, the one on the port tack 
must give way in tune lOOS 

Bet-ween steam and sail. 

The sail vessel must keep her course, 
whether closehauled or free, and the steam- 
er must adopt such precautions as will 

avoid a collision .1036 

A sail vessel which fails to keep her 
course is presumptively at fault, and the 
steamer will be Jield responsible only for a 
fair exertion of the power of the vessel to 

avoid a collision , 1036 

The steamer is not liable where the col- 
lision was caused by an improper change 
in the course of the sail vessel, where she 
used all means in her power to avoid the 

collision after such change of course .1094 

The sail vessel must avoid the steamer 
where the latter cannot give way without 

peril 691 

Vessels moored, etc. 

Where a vessel is moved in a dock in 
Boston harbor in which other vessels are 
lying, she must give notice to the wharf- 
inger, so that proper precautions may be 

taken by the other vessels 635 

A vessel lying wholly inside a dock in 
Boston harbor need not have her yards 

braced up 635 

A vessel lying in a slip in the port of 
New York must brace up her yards, or top- 
lift them during the night 531 

In the case of a collision, in the dajrtime, 
in ordinary weather, with a vessel moored 
in a proper place, the presumption is against 

the moving vessel 635 

A vessel moored in a channel near a land- 
ing held in fault for failure to give the usu- 
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al fog signals during a heavy fog and 

snowstorm 1067 

Tugs and tows. 

Boats in tow, exclusively under the con- 
trol of a steam tug, are to be considered 

vessels under steam 173 

A tug, which stops on meeting a steamer, 
m consequence of wliich her tow spreads 
put with the effect of the tide, will be held 
in fault where the collision would not have 

happened if she had kept on 173 

Idghta: Signals, etc. 

A bark under shortened sail with helm 
lashed three-quarters to port, drifting about 
a mile an hour in a thick fog, is a vessel 
under way, and bound to use a fog horn 

instead of a bell ^igo *184 

Iiookonts, officers, etc. 

A proijeller towing alongside a float loaded 
with railroad cars, extending 40 feet in 
front of her pilot house, must have a look- 
out on the front part of the float 183 

A vessel navigating at night without a 
specially detailed lookout will be held pre- 
sumptively at fault for a collision lOOS 

A usage of coasting schooners to consider 
all hands on deck at night as lookouts will 

not be sanctioned joOS 

Particular instances o£ collision. 

Between schooners at sea on a dark night, 
where it was held that neither was in fault, 

and the libel was dismissed 418 

Between ship sailing within two points of 
closehauled on the starboard tack, and 
schooner sailing nearly before the wind 
with booms to starboard, where the former 
was Jield in fault for not holding her 

course 1323 

Between steamer and schooner, where 
former was Jield in fault for not keeping 

away 1035 

Between steamer and bark, approaching 
on nearly parallel courses, where the steam- 
er ported in time, and the bark was held 

solely in fault for starboarding 70 

Between ferryboat and sloop, where both 
were held in fault,— the former for want 
of lookout, and the latter for absence of 

colored light 5 

Between steamer and schooner at night, 
which were in plain view for miles, where 
the steamer failed to sustain tie burden 

of nroof that she was not in fault 1334 

Between bark drifting under shortened 
sail in a thick fog, and steamer running 
seven miles an hour, where the former was 
Jield not in fault for sounding the bell rath- 
er than the fog horn, and the latter was 

held liable for all damages *180, <'184 

Between steamboat backing into berth, 
and shin with yards squared, where both 
were held in fault,— the former for not hav- 
ing out a line to steady her, and the latter 

for leaving her yards squared at night 531 

Between vessel moored at bank of river 
and one of two passing steamers, where the 
outer steamer, having plenty of room, was 
held solely in fault for crowding. ....... ,107S 

Between schooner at anchor with sails 
up in puffy wind, in channel 1,500 feet 
wide, and steamer running 12 miles an 
Hour, where the latter was held solely in 
fault for not giving schooner a wider berth 798 

Between vessels at anchor, when one at- 
tempted to move which had previously 
dragged her anchor, and was held solely 
in fault for not sooner discovering the drag- 
ging, and for attempting to move under the 

circumstances , 405 

Between steamer and tows of a tug, 
where the latter was held in fault for not 
carrying lights, and in not signaling the 

steamer sooner g^S- 

Between a barge and ship in tow of 
steamers meeting in the East river, where 
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the ship waa Tield in fault for Ktarboarding 
her helm 
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Between lie rear boats in tow spread out 
bv the stopping of the tug on a flood tide, 
and a steamer which passed to the port 
Bide after the tug had blown two whistles, 
where the latter was Jield solely in fault. . 176 

Procedure. , , ,, 

The Ubel must state the courses of the 
vessels, their speed, and specific acts of neg- 
ligence by respondents. .120o 

Where the tow injured in a collision li- 
bels both the colliding vessel and her tug, 
the former may take advantage of the neg- • 
ligence of the tug in not carrying lights, 
though not set up in her answer 868 

The testimony of those on board as to the 
relative positions of the vessels is entitled 
to greater weight lian that of mere onlook- 
ers -1094 

Where a decree for libelant was reversed 
by the suoreme court, which held both ves- 
sels to be in fault, claimant, who had failed 
to allege in his answer that he had sustain- 
ed any damages by the collision, was allow- 
ed to amend his answer in that respect. .. 186 

Rule o£ damages. 

Where the sum allowed for repairs will 
put the vessel in as good and serviceable a 
condition as she was before the collision, a 
further allowance for depreciation in value 
is improper , 400 

Where a vessel is lost at sea, proof of her 
value at the time and place of her loss may. 
In ordinary cases, be made by evidence of 
her value at her last port of departure, or 
at the place of her destination. , , 183 

COMMOM" liAW. 

The ancient doctrine of the common law, 
that a private wrong is merged in a felony, 
is not applicable in this coxintry oSWt 

Compositions. 

See "Bankruptcy." 

COMPOimDIN'G 'FELONY. 

A mortgage to secure a just debt, given 
to avoid a threatened criminal prosecution, 
is not void, as executed, to compound a fel- 
ony 800 

COMPEOMISE. 

See, also, "Bankruptcy"; "Payment"; "Release 
and Discharge." 

A compromise agreement, under which a 
bill for infringement of a patent was dis- 
missed, settling all claims to infringement 
set forth in the bill, held no estoppel to a 
suit for an infringement of a reissued pat- 
ent subsequently granted 582 

COI^LIGT OF IiAWS. . 

The validity, nature, and interpretation 
of contracts is governed by the law of the 
place where they are to be performed, un- 
less they are void by the law of the place 
where titiey are made -9, 1022 

Civil incapacities and disqualifications un- 
der the law of the domicil are not regarded 
in other countries, as to acts done or rights 
acquired within another jurisdiction, where 
no such di^ualifications are acknowledged 950 

A person who is a slave by the law of his 
domicil may maintain an action in his own 
nam^ in a country where slavery is not al- 
19FED.CAS. — 86 
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lowed, for a personal tort committed with- 
in that jurisdiction ^o" 

CONSTia?UTIOM"AIi LAW. 

Congress has constitutional power to 
grant to telegraph companies organized un- 
der state laws the right to construct and 
use lines of telegraph along any of the 
military or post roads of the United States. lOU 

A provision of a state statute, giving an 
exclusive right to a telegraph company to 
erect and use lines of telegraph within cer- 
tain counties, 7iel(t to be in conflict with Act 
July 24, 1866, in relation to the construe- 
tion of telegraph lines ....-• 199 

A state statute, authorizing the bndging 
of a navigable stream within the state, is 
not in conflict with the constitutional pow- 
er of congress to regulate foreign and inter- 
state commerce, unless in conflict with a 
special enactment ...• 188 

The provision of Act March 2, 1867, § 2, 
relating to the seizure of books, papers, and 
invoices in cases of alleged fraud on the 
revenue, held not unconstitutional 815 

The legislature has power to alter the 
terms of a municipal charter, in respect to 
service of process in suits on municipal 
bonds previously issued. 254 

In passing a statute of limitations, the 
legislature must allow a reasonable time 
within which to prosecute existing causes 
of action, and the question of reasonable 
time is for the court 227 

An act (Act Wis. April 3. 1872) limiting 
to one year suits on municipal bonds, is- 
sued before its passage, for negotiation in 
a foreign market, is unconstitutional, as 
fixing an unreasonable time , 227 

COnSTTEMPT. 

The federal court has no power to punish 
for contempt in publishing in a newspaper 
an article tending to prejudice or affect the 
rights of parties to a suit on trial in such 
court (Act March 7, 1831.) 1205 

An application to compel an officer of the 
court to pay over money due from him in 
his official capacity is a proceeding as for 
a contempt, and the court has jurisdiction, 
under Act March 2, 1831 727 

In such proceeding the sworn, answers of 
the officer are evidence in his favor, ,...,, 72T 

CONTBACTS. 

See, also, "Assumpsit"; "Sale"; "Vendor and 
Purchaser." 

A contract made in fraud of the law, or 
against public policy, is void 546, 550 

An agreement between two or more per- 
sons not to bid at a sheriff's sale against 
each other, and that one shall purchase for 
the benefit of all, is void 546, 550 

A contract payable in gold coin is valid 
and enforceable - •__• 94a 

Where a statute contains both a prohibi- 
tion and a penalty, a contract or transac- 
tion contrary thereto is absolutely illegal 
and void, unless it appears, upon a consid- 
ei-ation of the whole act, that the legisla- 
ture did not so intend 745 

A party cannot recover upon a contract 
prohibited by statute, although the statute 
contain no express declaration that the con- 
tract shall be void 711 

A promise to do what is forbidden by law, 
or a promise made in consideration of an 
act done in violation of law, is void 1237 

The infliction of a penalty for doing an 
act is an implied, prohibition of it. 123T 
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A party, In order to establish the illegali- 
ty or a written contract legal on its face, 
cannot show orally a simultaneoua contract 
alleged to be illegal 1077 

•A contract for the sale and deliverr of 
gram, which the party did not have and did 
not intend to have, is nevertheless valid, 
and the purchaser cannot show that the 
parties intended that the "difeerence" 
should be settled in cash 1077 

The act of March 2, 1799, § 61, fixing 
the value of foreign coins, does not apply 
to contracts between private parties, as in 
the case of an insurance of a cargo in- 
voiced in rupees , 514 

^he obligee may designate any reason- 
able place for the performance, where the 
obligation is silent in that respect, and no 
place can be inferred from the collateral 
facts proved by narol 123 

lielays in repairing a vessel caused bv the 
masters unfounded objections to certain 
work, will not subject the contractor to 
damaees gOj 

The sum of $10,000 stinulated as Hquidat- 
ed damages for breach of a contract of em- 
ployment of a person as superintendent of 
a factory, held a penalty 942 



COPYBIGHT. 



A person employed to compile a book for 
a certain sum, and credited as author on 
the title page, the emoloyer giving some 
suggestions as to character and form and 
taking a conveyance of the copyright, has 
the sole interest in the additional term al- 
lowed to authors 652 

A usage among booksellers, to consider 
the second term as passing with the first, 
does not control the rights of the author, 
who was not a bookseller, nor shown to be 
conversant with such usage 652 

A contract in respect to copyright be- 
tween publisher and author will be con- 
strued liberally in favor of the author. . . . 652 

The copyright acts do not give any relief 
in the federal circuit court which could not 
before be had, either in law or equity, in 
the state or federal courts ■. . 652 

The allowance of a jury, to settle at law 
the question of infringement arising in a 
suit in equity, is not a right, but rests in 
the sound discretion of the court , . 652 

CORPOBATIOM'S. 

See, also "Banks and Banking"; "Counties"; 
"Insurance"; "Marine Insurance"; "Slunic- 
ipal Corporations"; "Railroad Companies"; 
"Receivers." 

A subscription to stock is not invalidated 
by a statutory amendment transferring 
from the stockholders to the directors the 
power to increase the stock, and an in- 
crease made in pursuance thereof 29 

The soliciting of subscriptions to the capi- 
tal stock of a foreign corporation is not an 
act or agreement intended to be rendered 
inoperative by Act Ind, June 17j 1852, re- 
quiring certain acts as a condition of do- 
ing business in the state 29 

Statements made by the agents of a com- 
pany at the time of soliciting subserintiona 
cannot chanee the stockholder's liability on 
his subscription 29 

Ignorance of the condition of the com- 
pany at the time the subscription was made 
is no defense to a suit by the assignee in 
bankruptcy for an assessment 29 

A stockholder is estopped, by retention of 
his stock and participation in profits, from 
repudiating his subscription for irregulari- 
ties in the increase of the capital stock. , , 29 
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An agreement between "the incorporators ' ' 
of a company and its directors for the is- 
sue of full-paid stock for property convey- 
<ed to the company, in the absence of fraud, 

is bindinsr 429 

The grant of authority to increase stock 
at the discretion of the stockholders does 
not give the directors power to make such 

increase 27 

The requisite assent of the stockholders 
may be shown by their conduct and acqui- 
escence. No formal assent is necessary, . '2,1 

A vote by directors of a corporation au- 
thorizing its oflicers to make a lease of its 
property does not compel them to take such 
action, and confers no rights upon the pro- 
spective lessee 96S 

Resolutions of directors, authorizing a 
lease of the corporation's property, which 
have never been drawn in question by the 
board, are valid, although they precede the 
completion of the organization by filing the • 
articles of association with the proper state 

Jfiicer 96g 

^ Holders of newly-issued stock, if in a ma- . 
jority, may revoke a delegated authority to 
■officers to lease the property of the corpora- 
tion ...•..., 968 

An order that an annual meeting be call- 
ed in December, and on such day in that 
month as the board should determine, is 
not valid, under a by-law fixing the month 
of June, "or at such other time as the di- 
rectors may order." 96S 

The regularity of corporate elections and 
the title to corporate offices may be inquired 
into by a court of equity, when necessary to 

complete justice in a pending suit 968' 

Under a charter authorizing a coi-pora- 
tion to make by-laws for the management 
of its property, the regulation of its affairs, 
and the transfer of its stock, and nroviding 
that stock shall be transferable in such -, 
manner as shall be prescribed by the by- 
laws, the company has the power to pro- 
vide that no transfer of stock shall be made 
Hpon its books until after the payment of 
I'all indebtedness to the company due from 
tthe person in whose name the stock stands 

,on its books 135 

The facts essential to the exercise of ju- 
risdiction in proceedings for the voluntary 
dissolution of eoi-porations, under 2 Rev. 
St. N. Y. 466, must appear upon the record 
of the court, to sustain a decree of dissolu- ' 
tion .'. 197' 



COSTS. 

Costs will be decreed a libelant, though 
no debt is recovered, where he was misled 
into bringing suit by the misconduct of de- 
fendant 395 

In a suit in admiralty for a personal 
tort, a compromise between the parties be- 
fore decree will bar a further suit by 
libellant's proctor to obtain the costs. .... 380- 

A notice by the proctor to respondent that, • 
in case of a compromise, he will be held lia- 
ble for th^ costs, is ineffectual 380 

Charges properly allowed against a fund 
in the administrator's hands upon which a 
decree of the court had acted 875 

Where two become bail jointly and sever- 
ally, and two writs of sei. fa. are issued, and 
one of the bail surrenders the principal, 
he must pay the costs upon both writs 170 

Plaintiff is not entitied to costs in a suit 
for infringement of a patent, where he re- 
covers a verdict for infringement of valid 
claims, while other claims are rejected as 
void for want of novelty 97 

Members of a partnership, summoned as 
trustee, who answer severally and are dis- 
charged, are entitled to several costs of 



INDEX. 



l'3m 



travel and attendance, but not for counsel 
fees. 
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A disclaimer by plaintiff, subsequent to a 
verdict for him in a suit for infringement of 
a patent, does not deprive him of costs. ... 97 

A corporation aggregate, whose president 
and treasurer reside within the District of 
Columbia, cannot be compelled to give se- 
•eurity for costs as nonresidents 1131 

COITKrTIES. 

See, also, "Municipal Corporations"; "Railroad 
Companies." 

After the issue of an execution against a 
county, under Act Pa. 1834, the commis- 
sioners cannot draw any warrant or make 
any payment until the judgment is sat- 



isfied. 
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There is no appropriation of any part 
of a common fund until the commissioners, 
by their warrant on the treasurer, indicate 
tlie specific object to which it is to be ap- 
plied. 
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A decree for the assessment and collection 
of a tax to pay judgments on county bonds 
will be enforced directly against the tax- 
payers, on bill filed by the judgment credit- 
ors, where the county officers are unable 
to collect such taxes at law 1092 

COURTS. 

^ee, also, "Admiralty"; "Bankruptcy"; "Clerk 
of Court"; "Equity"; "Justices of the Peace '; 
"Maritime Liens"; "Removal of Causes. 

1[m. general. 

An assertion of a rule of law by an ap- 
pellate court, although obiter dictum, 

binds an inferior court oOl 

Pederal courts — Jurisdictioir in general. 

The remedy given by the state law on 
the administration bond will not prevent 
the federal courts taking jurisdiction in eq- 
uity in favor of the legatees and distributees 
for their portion of the decedent's estate. .12o4 

A person who has the right uuder an act 
of congress to sue in the federal court 
cannot be compelled by an act of the state 
legislature first to obtain leave of a state 
court 462 

The lurisdletion of the federal court is 
not exhausted by the rendition of a judg- 
ment It may enforce its collection, and 
for this purpose adopt the process of the 

state courts. 946 

, Grounds of .iurlsdiction. 

The circuit court has no jurisdiction, in a 
suit between citizens of the same state, to 
enforce performance of an agreement to 
transfer letters patent • • • 285 

The federal circuit court has no jurisdic- 
tion of a suit between two aliens. To give 
jurisdiction, one of the parties must be a „ 
citizen of a state do4» I'^'o 

In a suit by an alien, defendant must be 
described as a citizen of some particular 
state V • • • 609 

A corporation of a foreign country, 
though having an office and transacting 
business in this country, will be considered 
an alien '•••'':%••: ^°^ 

Where plaintiff has the legal title to cou- 
Tjons. he can sue upon them, although he 
bought them merely with the object of 
bringing suit upon them in tlie federal 
court, and intending to pay over a portion 
-of the recovery to some other person. .. . 262 

The right of a stockholder to sue in the 
federal courts to restrain the corporation 
^nd its officers from illegal acts cannot be 
defeated by the fact that part of defend- 
ants are interested with them 9<6 
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Coupons payable to bearer are promis- 
sory notes, within Act March 3, 1875, § 1, 
and the holder is not an assignee, but ac- 
quires his title by delivery 262 

_— . Circuit courts. 

Th6 court has jurisdiction in debt on a 
bond for the penalty of $1,000, though it ap- ■ 
pears that less than the jurisdictional 
amount is claimed 1096 

Suits may be brought in the .circuit courts 
of the United States, by assignees in bank- 
ruptcy, without reference to the amount or 
value in controversy **• 18 

The circuit court has jurisdiction of a 
common-law or equity suit by an assignee 
in bankruptcy appointed in another dis- 
trict, in a casfe of diverse citizenship, 
where the amount in dispute exceeds 5500 22 

Defendant must either be an inhabitant 
of, or be found within, the district in which 
the suit was commenced at the time of serv- _ 
ing the writ - ^; •.:• * ^ 

A nonresident citizen of the United 
States, having no local habitation, cannot 
be sued in the circuit court by an alien, 
although he has attachable property with- 
in the district, if he is not found therein. . 609 

The circuit court has no jurisdiction of a . , 
suit against a corporation of another stats 
commenced by service of process within 
■Oie district upon an officer thereof. (Act 

1789, § 11.) : . . ■ 965 

, The requirement that a civil suit against 
;an inhabitant of the United St-ates must be 
brought in the district of which he i? an 
inhabitant, or in which he is found when 
the writ is served, cannot be changed by 
i state law. (Act 17S9, § 11.) 96'. 

A state law, permitting service of process 
■ on an agent of a foreign corporation do- 
■ing business in the state, cannot give the 
[federal court jurisdiction by such service... 965' 

The circuit court has jurisdiction of a suit 
by a nonresident, where some of defendants 
•reside in the state where the suit is brought, 
and other defendants reside in other states, 
where the latter appear and submit to the 
jurisdiction. (Act Feb. 28, 1839, § 1.) 976 

A circuit court has cognizance of a bill of 
review founded on newly-discovered evi- 
dence, pending an appeal to the supreme 
court from the decree sought to be reviewed 992 

The court may permit such a bill to be 
filed as an amendment by adding new mat- 
ter and parties to the original record 992 

District courts. 

The district court of the Northern district 
of New York is placed in the same rela- 
tion to the circuit court as- that of the 
Southern district, and an appeal lies from it 
to the circuit court of the Southern dis- 
trict to the same extent. (Act April 9. 
1814.) 1073 

The district court of the Eastern district 
of J^ew York has jurisdiction of a case of , 
collision at sea, though the vessel proceed- 
«d against was attached in the waters of 
■the county of New York 184 

Act May 15, 1820, § 4, prescribing the 
mode of relief against a treasury warrant 
of distress, confers a power upon the court, 
and not upon the judge as an individual. ,1073 
* The decision of the district judge, award- 
ing a perpetual injunction against a treas- 
ury warrant of distress, is a final decree 
within Act March 3, .1803, and appealable 
to IJie circuit court ,....,'. .1073 

— Administration of state la-ws. 
The state court's construction of a state 

law is binding upon the federal courts in 
suits depending thereon, notwithstanding a 
different construction- previously made by 
the supreme couit of the United States. . .1335 
' The federal court will adhere to its prior 
decision! construing a state statute, not- 
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withstanding a subsequently conflicting de- 
cision by the state court, where iJiere is 
nothing to prevent a review of the case by 
the supreme court 262 

Procedure. 

The practice of the stata courts is not 
controlling on the federal courts, unless 
adopted by some law of the United States, 
or rule of court made in pursuance of an 
act of congress 959 



and Tenant"; "Vendor 



See, also, "Landlord 
and Purchaser." 

The inchoate, right of dower is not an in- 
cumbrance, within the meaning of a cove- 
nant against incumbrances. 1218 

The heir is not bound by a warranty 
which did not bind his ancestor, 568 

The warranty of the ancestor does not 
bind the heir, where the right does not vest 
before the fall of the warranty 568 

CREDITORS* BiLli. 

After the appointment of a receiver under 
a creditors' bill, another creditor can ac- 
auire no rights hy levying an attachment 
upon property of the judgment debtor 222 



Ciiminal Xia*w. 



See "Bail'*; "Common I^iw" 
"Habeas Corpus." 



''Extradition" 



CUSTOM AIOD TTSAGB. 

The party alleging that it was the cus- 
tom of the merchants in the particular 
trade to contract in reference to Hie value 
of foreign coins, as fixed by the act of con- 
gress, has the burden of showing a general 
and well-established custom, or that the 
parties contracted in reference to it.,... 514 

CUSTOMS DUTIES. 

Customs laws. 

An ambiguity in the language of a tarifE 
act, or a doubtful classification of articles, 
will be resolved in favor of the importer. . .1234 

Where two provisions in a customs law 
are repugnant, the last one will prevail. .1234 
Iiialjility to duty. 

Duties accrue when the goods are im- 
ported, though brought in as prize 1331 

The release of duties on goods captured 
by an armed ves-sel held not to apply to a 
vessel captured btfore, but not condemned 
until after, passage of Act Aug. 2, 1813, 
c. 48 1331 

What constitutes an importation 258 

Goods removed from a bonded warehouse, 
and carried without the jurisdiction of the 
United States, and returned, are subject to 
duty, though not actually landed at a for- 
eign port 253 

IzLvoice: Entry: Appraisal. 

Ihe date of an invoice is prima facie evi- 
dence, as against the purchaser making the 
entry, of the time of their purchase, and 
conclusive until a mistake in the date is 
proved, ............ ^77, 681 

An accepted order for goods to be manu- 
factured, although a purchaise in the usage 
of trade as between the parties, is not a 
purchase under section 16, Act Aug. 30 
1S42 677. 681 

Payment: Protest. 

Under a protest against paying a given 
duty on ''rosewood furniture," the rates 



levied on furniture in the same entry made 
only m part or not at all of rosewood can- 
not be considered 120D 

A protest "against paying 40 per cent, 
on rosewood furniture, believing it should 
pay 30 per cent ab cabinet furniture," will 
not embrace furniture composed so largely 
of other woods as, not to come under the 
commercial designation of "rosewood" fur- 

»»*"re ggg 

Actions for duties paid. 

An irregnlaritj relied on as a ground 
of recovering back duties paid must be spe- 
cifically set forth in the protest 677, 681 

In a suit to recover back duties, the court 
may allow a bill of particulars to be served 
after the expiration of 30 days after notice 
of appearance of defendant, and may allow 
a defective bill of particulars to be amend- 
ed. (Rev. St. § 955.) 1131 

Violation of la-wr: Porfeiture. 

Property stolen from a friendly foreign 
sovereign, and smuggled into the United 
States, is not subject to forfeiture for ille- 
gal importation 1336 

Under Act 1799, § 28, the reception by one 
vessel of goods unladen from another with- 
out a permit subjects the receiving vessel to 
forfeiture, irrespective of a fraudulent in- 
tent on the part of her officers 884 

The fact that efforts were made to find an 
officer, which were unsuccessful on account 
of the lateness of the hour, and that the 
master was impatient to proceed, furnish 
no legal excuse gg^ 

A proceeding under Act March 3, 1797, 
for the remission of a forfeiture, cannot be 
maintained until the forfeiture suit has 
proceeded to judgment 133ft 

In a proceeding for the remission of a for- 
feiture, the judge has jurisdiction to deter- 
mine whether the case presented to him 
falls within the statute 1336 

A United States district attorney may, 
upon the authorization of the government, 
appear in behalf of a person seeking the re- 
mission of a forfeiture 1336 

When the United States take steps to 
remit a forfeiture for illegal importation, 
the collector may show cause against the 
remission , 133b- 

Bonding: 'Warelioiisini"'. 

^ The federal circuit court has no jurisdic- 
tion to restrain prosecution of a suit in the 
dif:trict court on a redelivery bond given 
under Act May 28, 1830, § 4, or to deter- 
mine in advance the amount legally recov- 
erable thereon 1232 

The federal circuit court cannot, at the 
suit of obligors in a redelivery bond, com- 
pel an election between two suits nending 
in the district court, — one on such bond, and 
the other to condemn the goods as forfeited 
for fraud or undervaluation in their in- 
voice 1232' 



DAMAGES. 

See, also, "Contracts"; "Collision"; "Patents."" 

The damage recoverable for wrongfully 
flooding a lower mine is the loss of legiti- 
mate earnings, which plaintiff must clearly 
prove 1298 

Damages recoverable for injuries to goods 
while in the hands of a carrier Jield to be 
the difference in market value between the 
sound and damaged goods at the place of 
delivery, together with the expenses of ap- 
praisers and wardens, called under the cus- 
tom of the place to ascertain the amount. . 134 

In assumpsit against a consignee for pro- 
ceeds of goods sold, interest is allowable 
from tlie time of demand. , .1018 
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DEED. 

See, also, ♦•Acknowledgment' 
"Vendor and Purchaser." 

A plat annexed to a grant cannot be re- 
curred to for the purpose of destroying its 

^^A deed of 'land 'executed by husband and 
■wife, but containing no words of pajit by 
the wife, does not convey her estate m the 

land nor her dower. :'-'yi' V/. 

The parties to a deed are estopped to de- 
ny the consideration stated therein 2.^10 

DEMUEBAGE. 

The shipmaster cannot report himself 
"ready to receive cargo," before he is per- 
mitted by the revenue laws of the port to 
jeceive it ; • • • •.;•:' 1^* ^ 

Where the consignee requires that tbe 
cargo be taken to a particular place, he will 
be lield liable for any delay caused at that 
place, for which the vessel cannot be shown 
to be directly chargeable ^'^^ 



Paga 
One-half of the real estate of testator, in 
Virginia, Jield liable for his debts, though 

not charged by the will • • ■ • •■Lo<ju 

A court of equity, in Virginia, can decree 
a sale of one moiety of the fee simple ox 
the debtor's lands in the hands of the heir 

at law looU 

The United States has not priority, under 
Act March 3, 1797, over the allowance to 
the widow of a deceased debtor, under the 
state law ^■'■^^ 

DOMICHiB. 

See, also, "Courts"; "Prize"; "Removal of 

Causes"; "War." 

A residence in a state, continuing for on- 
ly a few months, in a business which might 
be abandoned at any time, where the per- 
son's family resided in his native state, in 
which he spent a considerable part of his 
time, Mid not to constitute a domicile, for 
the purpose of jurisdiction of the federal 
courts • • • 
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DEPOSITION". 



DOWER. 



Notice given to the attorney at law of a- 
motion for a commission is sufficient. . . . . . J-<iUJ> 

The circuit court, having full power when 
sitting as a court of law to issue commis- 
sions to take testimony abroad, will not en- 
tertain any proceedings for such a purpose 

on its equity side • / • <*^o 

Place of taking testimony, under special 
circumstances, where witness resides in a 

different place from the examiner .-A'-'-^"^ 

A deposition taken before a mayor, with- 
out a seal, may be received as prima facie 

evidence of the right to take it ..idis 

A Dudge who takes a deposition under the 
act of congress must certify that the wit- 
ness was cautioned and sworn to -testify the 
whole truth, and that notice was given to 

the adverse party :••••. i '^^" 

A deposition taken under the ]udiciary act 
of 1789, § 30, cannot be read in evidence, 
unless the judge certifies that it was re- 
duced to writing either by himself or by the 

witness in his presence ool 

The magistrate who takes the deposition 
under the act of congress need not certify 
. that he was not of counsel with either party 4u9 
The caption of the deposition must name 

all parties in the suit #09 

That a witness who lives in another state, 
more tlian 100 miles from the place of trial, 
has been in the city during the sessions of 
the court, is no objection to reading his 
deposition, where his presence was not 

known to the party • • aS7 

Depositions taken de bene esse cannot be 
read in evidence, unless the party offering 
them shows that the witnesses were sub- 

pcenaed and could not attend I'o 

A party offering in evidence a deposition 
taken de' bene esse must prove that he has 
used due diligence to procure the attendance 
of the witness. 387 

DESCENT AND DISTKEBITTION. 

The heir is liable, to the extent of assets 
received from his ancestor, for the con- 
tracts or liabilities of the ancestor, and suit 
mav be maintained against him after the 
administration of the estate is closed, 
where the claims subsequently accrued 

The heir is liable, to the extent of assets 
received from the estate, for an assessment 
on stock held by his ancestor, made after 
the dose of the administration of the estate 
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Dower is not allowable of an estate of „ 
which the husband is trustee only .• •i'^i° 

A release of dower, executed by the wife 
alone, long after the conveyance of land by 
her husband, and for a new consideration, 
is not, in Massachusetts, an extinguishment 
of the dower ,•••-,* ^ 

In the case of improvements by the pur- 
chaser, dower will be assigned according to 
the value of the estate at the time of the 
assignment, if no improvements had been 
made •.•;•••: ':'-^^^ 

The increase in value arising from tne 
general growth of the country or other gen- 
eral causes, and not that arising from im- 
provements made by the purchaser, will he 
considered ; .1218 

A mortgage is not an alienation, so as to 
preclude dower from attaching to improve- 
ments thereafter made .l^s^ 

DURESS. 

A contract will not be avoided on account 
of duress by imprisonment, unless the im- 
prisonment was unlawful, and the contract 
was made during the imprisonment, and in 
consideration of release therefrom 800 

A threat of criminal prosecution is not 
such duress as will avoid a contract. (Code 
Ga. 2037.) 800 

EASEMENTS. 

A mill privilege in a city Jield to have 
been lost by the change of site and cutting 
a new race, where the right of the public to 
the streets intervened • • • o70 

No prescription runs against a public 
right, nor is possession and use for 20 years 
evidence of a grant from the tfnited States 67o 

EJECTIVrENT. 

No evidence other than of an entry can 
be received to impeach the validity of a 
state grant ^^^ 

EMBARGO AND NONINTER- 
COURSE. 

Construction of laws of July 1, 1812, July 
5, 1812, and January 27, 1813 2o8 
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The proclamation of August 9, 1809, in- 
terdicting commerce with Great Britain, 
Mid not legal 1289 

EQUITT. 

See, also, "Courts"; "Injunction"; "Pleading in 
Equity"; "Practice in Equity." 

A court of equity has no right to inter- 
fere with the strict legal rights of the Unit- 
ed States under the revenue laws .1232 

A bill for the discovery of assets lies in 
equity, notwithstanding the remedy at law. 1254 

A bill in equity lies for dower 1218 

Where the remedy at law involves a large 
number of actions, and questions of values 
and accounts practically impossible for a 
jury to settle, such remedy, is inadequate. . 888 

Equity has jurisdiction, on the ground of 
an inadequate remedy at law, of a bill ask- 
mg a disclosure and an account of sales 
under the disposal of a copyright alleged to 
belong to complainant, and praying an in- 
junction against further sales 652 

The federal circuit court has jurisdiction 
of a bill by nonresident creditors to restrain 
railroad commissioners from actions injuri- 
ous to their rights, before such officers have 
taken positive action 625 

Equity has jurisdiction of a suit by an 
assignee in bankruptcy, representing credit- 
ors, to set aside the deed of the bankrupt 
for ftaud, actual or constructive . 1251 

Equity has jurisdiction, at the instance of 
stockholders, to restrain the corporation and 
its managing officers from acts tending to 
the_ destruction of its franchises, from vio- 
lations of its charter, and prejudicial acts, 

ainountmg to a breach of trust 976 

Where the board of directors are them- 
selves the wrongdoers, or they refuse to 
prosecute, to restrain, or to redress the 

wrong, stockholders may file the bill 976 

It no benefit or advantage whatever ap- 
pears to be gained by proceedings in equity, 
rather than at law, the bill will be dis- 
missed without prejudice, in order that the 
rights of the parties may be adjusted at 



WTiere the duly-authorized agent espress- 
es himself as satisfied with work done, 
and with the account rendered therefor, the 
owner is estopped to object either to the 
price or the workmanship 805 



EVXDEKrOE. 



See, also, "Appeal' 
"Witness." 



"Deposition"; "Trial"; 



Sest and secozidary. 

Ptrol evidence of the contents of- record 
books which were lost is inadmissible, where 
abstracts of such books were made and 
are in existence 94^ 

A copy of a deed of land from the official 
record book is admissible, without account- 
ing for the original 130 

The entries of the division and allotment 
of the lands of the original proprietors in 
the city of Washington, D. C, may be 
given in evidence, without accounting for 
the original certificate of division and allot- 
ment 

Notarial copy of a note held admissible! ! 



130 
3S 



law 
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The statute of limitations binds courts of 
equity as well as law, in eases of concur- 
rent jurisdiction, and sometimes, by way of 
analogy, binds equitable estates 1254 

Lapse of time may be applied to bar an 
equity which would not be barred under 
the statute of limitations 573 

The objection that there is an adequate 
remedy at law may be taken under the an- 
swer and at the hearing, as well as bv de- 
murrer _ _ g52 

The objection that plaintiff has'an "a'dV- 
quate remedy at law cannot be first made 
at the hearing 1090 

ESTATES. 

The issue of a female slave, born during 
the pendency of a particular estate, are 
property of the remainder-man 1294 

Where estates subject to mill privileges 
are subsequently united in ownership, and 
are again conveyed, any change in privi- 
leges, claimed to have been made by such 
conveyances, must distinctly appear 291 

ESTOPPEL. 

_ A decision against a county. In a suit by 

It against a railroad company to restrain 

the negotiation of railway aid bonds issued 

by the company, will estop the county from 

setting up against subsequent purchasers 

any grounds of illegality which might have I ouueioeueas. u 

been set up in the bill 1266 ' St Md 1791, 



Do CTUuentary. 

In a suit against sureties of contractors 
for army supplies, held that a letter from 
the war department, not authenticated, 
claiming advances made to the principals, 
was inadmissible, and the admission by the 
principal of its correctness was not binding 
on defendants 14^ 

Parol evidence. 

Where the terms of the instrument, in 
the light of all the circumstances, do not 
convey a clear meaning, parol evidence is 
admissible to show the meaning 445 

Where the language is suscentible of 
more than one meaning, and it is uncertain 
which the parties intended, parol evidence 
is admissible to show the surrounding cir- 
cumstances 445 

Where the language of an instrument is 
applicable to several persons, or to several 
species of goods, parol evidence is admissi- 
ble of extrinsic circumstances tending to 
show what persons or what things were in- 
tended 123 

Parol proof of a consideration, additional 
to and different from that recited, may be 
given, _ where it does not appear that the 
intention of the parties was to state in the 
instrument all the consideration passing be- 
twoen them 445 

Where parties have attempted to put' their 
agreement m writing, and have expressed 
a clear meaning, parol evidence is inad- 
missible to contradict or vary it 445 

Weiglit and sufficiency. 

The intent with which certain acts are 
done may be inferred from the facts, con- 
nected with the circumstances 550 

EXSCXJTIOIT. 

See, also, "Attachment"; "Bankruptcy"; "Gar- 
nishment"; "Judgment." 

Where an execution is countermanded at 
defendant's request and for his accommo- 
dation, plaintiff may have a new execution 
after a year and a day, without a sci. fa.. . 517 

At common law an equity of redemption 
is not subject to sale on execution or by at- 
tachment 650 

The writs of execution from United States 
courts, in states divided into more than one 
district, run all over the state 1296, 1297 

Confession of judgment, to operate as a 
supersedeas, must be in the very words of 
**■ "^^^ ■"^"■' e. 67 803 
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EXECUTORS AWD ADMINIS- 
TRATORS. P^s^ 



Pase 



render of the person as a deserting seaman , 
under the treaty of 1827, art. 14 »1 



The state court will grant administration 
on property belonging or debts due to per- 
sons residing abroad, to enable them to be 

' collected in tliestate - . • • • • • ^^^ 

An American administrator is chargeable 
here, as such, for assets received from ^\ . 

tidministrator abroad • • •• " •■^■^^* 

An administrator, who is also guardian 
' for legatees and distributees, who receives 
assets from a foreign administrator, will be 
deemed to have received them as adminis- 
■ trator, and to have retained them as sucli, 
where he fails to inventory or account for 
them, or procure any settlement in the P^^o*^--, 

bate court • • -l-^^ 

The sureties of the administrator are lia- 
'ble in the same manner as their principal 
for assets so received, until some act or ad- 
* mission establishing a retainer as guardian. 12d4 

The settlement of an administrator's ac- 
count in the probate court, procured ^V 

fraud, is not conclusive .12o4 

A contingent claim which has not accrued 
prior to the close of the administration of 
an estate is not barred by the Illinois stat- 
utory two-years limitation of time to es- 
ihibit claims against a decedent's estate. ... 23 

A sale directed to be made by the exec- 
utor may be made by the administrator 
with the will annexed, where the executor 
fails to qualify- (Code Miss. 1871, § 1194.) 

361, 362 
An executor, empowered by will to sell 
real estate in the best mode in his judg- 
ment, for the interest of the estate, can- 
not delegate such power oo 

As to the validity of an executor's sale 

of land in Ohio 540 

An application may be made by an exee- 
"utor or administrator to the court of com- 
mon pleas in Ohio, by attorney, for the 

sale of real estate 540 

Where proceedings for the sale of real 
estate have been carried on by an attor- 
nev, the sanction of the executor or admin- 
istrator will be presumed, imless the 'con- 

trary appear 540 

' A sale by an administrator, at which he 
purchases, may be set aside at the discre- 
tion of the persons Interested, though there 

be no fraud 1318 

Executors or administrators appointed in 

"other states may sue in Ohio 1318 

A grant of letters duly certified is suffi- 
cient autiiority to sue in Ohio 1318 

The statute of limitations of Rhode Island, 
of suite brought against executors and ad- 
ministrators, is a good bar in equity as well 

as at law l^o4 

The limitation, in Rhode Island, to three 
years, of suits against executors and ad- 
ministrators, in the case of a suit brought to 
recover for the default of the original exec- ' 
utor after his death, begins to run from the 
time the last administration is taken out. .1254 

A plea by an administrator, to an action 
of debt, that tiie estate is insolvent, is not 

a good plea in bar 407 

The possession of property, under a dis- 
position of it by deed in the lifetime of de- 
ceased, will not, in law, constitute the pos- 
sessor executor de son tort *... 365 

Exemptions. 

See "Bankruptcy." 

EXTRADITIOISr. 

Authority from the Swedish government 
to emigrate to the United States precludes 
it from subsequentiy demanding the sur- 



FACTORS AISTD BROKERS. 

The consignee of goods waives any per- 
scual claim against the owner for advances 
where he agrees to "hold for reimbursement 
on the amount and net proceeds of said 
goods which are only considered answerable 
for said amount advanced." 1^ 

A consignee upon whom bills are drawn 
on a shipment must sell the goods to meet 
payment of such bills .IzO- 

In assumpsit against a consignee of 
goods, "to sell the same and render a rea- 
sonable account," damages for not remit- 
ting when exchange was favorable cannot 
be recovered lOlo 

ITXTURES. 

The main millwheel and gearing of a fac- 
torj', attached to the factory and necessary 
for its operation, are fixtures and real es- 
tate, to which the right of dower attaches. .1228 

FORCTBIiE ENTRY AND DE- 
TAINER. 

Actual possession is necessary to enable 
a person to maintain the action 72S> 

The landlord cannot maintain a suit 
against a third, person for expelling his ^^ 
tenant ■ 



729 



885 



FORFEITURE. 

See, also, "Customs Duties"; "Internal Rev- 
enue"; "Shipping." 

A purchase of goods which have become 
forfeited to the United States will not purge 
the forfeiture, when the purchase has been 
made under a full knowledge of the facts, 
or of such facts as were sufficient to put the 
party on inquiry 

FRAUDS. STATUTE OF. 

A promise founded on a new considera- 
tion, made to one who owes a third person, 
to pay the debt, is not within the statute 445 

Actual possession under a parol agree- 
ment for a conveyance, and performance, 
takes the case out of the statute 1080 

FRAUDULENT CONVEY- 
ANCES. 

See, also, "Bankruptcy." 

Want of possession of real estate is not, 
as it is of personalty, a presumption of 
fraud *" ' 

A subsequent purcliaser of land, made de- 
fendant to a bill to set aside a conveyance 
by the debtor as fraudulent, as against 
creditors, must be charged to have had 
knowledge of the fraud • • -^^^ 

A deed made by one in failing circumstan- 
ces to a partner, in consideration of part- 
nership funds advanced to the grantor with- 
out authority by another partner, held not 
fraudulent as to hia creditors 8o9 

G-ARNISHMENT. 

See, also, "Attachment." 

Property pledged, and on which the party 
has a lien, is not liable to be attached by a 
trustee process • wU 
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Property held by an assignee under a 
naudulent assignment may be reached by 

garnishee process 223 

, A citizen of ilame is not liable* tobV sued 
in Massachusetts, under its trustee attach- 
ment process, as a trustee of another citi- 
zen of Maine, though he pass half his time 
m Massachusetts 3Qg 

An executor is not liable to beVhaVgVd as 
the trustee of a legatee in a foreign attach, 
ment 



Executors cannot be* tiarged 'as' gar- 
nishees ma suit against legatees before pro- 
bate of the will 

A garnishee may set ofE agai'usVtlie debt- 
or s claim any claim he has against the 
debtor which could be set off in a suit at 
law brought by the debtor himself. . . 

Ihe persons sued as trustees must clearly 
admit the possession of goods, effects, or 
"•edits of the debtors before they can be 
held to be trustees on their disclosures... 
f?+ll7^^1*^^ garnishees assert an adverse 
title to the property m a third person, they 
are not bound to make disclosures as to 
their disposal of it 

The statements in the trustee's'' 'answer' 
made on a belief of facts derived from other 
sources of information, are to be taken as 
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600 
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See, also, "Public Lands." 

.The governor's act (in North Carolina) in 
signing and affixing the state seal to a land 
pant makes it operative, without signature 
by the secretary of state 

Validity of North Carolina land "grants 
made after the cession act " 940 

Claim to Mexican land grants confirmed 
upon the evidence 590 593-59:5 

+1,-^ ¥t^^*^^? '?°d ^«n*' made July 7. iS46, 
the date of the actual conquest -of Cali- 
fornia, held entitled to respect, where the 
title was ordered to issue June 11, 1846 *59.'S 

irregularities or fraud in procuring a 
grant do not render- it void, but only void- 
able, and it IS good as between third per 



nrd? fh^*^'^?/*'^? settlement by the husband 
+£S. +?^® ^*!i^' ^°^Sii not recorded, will pro- 
tect the goods from the husband's creditors 645 

A postnuptial settlement made by a stran- 
fficiiP/'^ *^® ^^^1? is good, unless expressly 
dissented from by her husband..... 600 

A postnuptial settlement, made by " the 
S^?-*^ "P^" ^^ ^^^e for a valuable con- 
sideration, or voluntary, if not indebted at 

Slant's vand"!!.?!?.Tf!'™^*" *" "^^ 
In_ a postnuptial settlement," 'a 'power' of 
appomtment and to create new trust may 
be reserved.to the wife toties quoties. ... 

The furniture, etc., and house of a wife 
living separate from her husband will be 
presumed to have been purchased with her 

Se esta'te^T?."!!.!^!.^^ ^"^ """^^^^ '^^ 
At common law a wi'lf by* a married* wo- 
man disposing of her freehold estate is void. 600 

rNDIAITS. 

Lands patented to the Indian reservees 
ofrL?^ '-^l^^ ^^*^.l¥ MiamfSSan^ 
?Lvi^f ^' 1^^' ^^f I'^^^e to be taxed by 
S^i*?^^ authority after the title has passed 
from the Indian reservee to a citizen.. 7S 
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See, also. 



ESTJUlSrCTIOl!!", 

"Patents." 
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GlJARDIAOSr ANT> "WARD. 

The rights and duties of guardians 



1234 



strictly local 

The authority conferred on i'^ardi'a'n in 
another state will give him no right to the 
minor s property in Louisiana which is al- 
ready in the possession of a legal tutrix. ,1234 

HABEAS CORPUS. 

Where it appears that at least, two of- 
fenses, m an indictment containing four 
counts, were well joined, and the petition- 
er, who pleaded guilty, was sentenced to 
two years imprisonment on each count, he 
will not be discharged on habeas corpus be- 
fore the expiration of four years, on the 
ground that the court had no authority to 
render cumulative judgments , , . , ggg 

Homestead. 

See "Bankruptcy." 

HUSBAHD AND WIFE, 

A deed of property by a feme sole to a 
trustee for her separate use, made pending 
a treaty of marriage, if without the knowl- 
edge, of the husband is void as to him 1243 



An injunction will not be granted to re- 
strain waste and trespass unless complain- 
ant show that there are no facts to warrant 
Its denial ..... .^ ^ ^ 

An injunction will not be gra'n'te'd* to 'pre- 
vent the diversion of water from its natural 
course unless serious damage, actually in- 
curred, or impending, be shown 

An injunction to stay proceedings in* 92 
smts in ejectment, where the parties, etc 
were tlie same in each suit untU one or 
more could be tried denied, as a court of 
law could furmsh an adequate relief by a 
consolidation rule ggg 

Injunctions cannot be granted in the 'fed- 
eral courts without notice 291 

In ordinary cases the injunction will* be 
dissolved, of course, where the answer de- 
^}^? ftf ^^.9^^ merits; and, on the motion, 
pjamtift will not be allowed to contradict 



tne answer 
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. \^? continuance or dissolution of a spe^ 
eial injunction, after the coming in of the 
answer, depends upon the sound discretion 
of the court jQj^g 

The. answer must positively* 'd'eny* *the 
material facts of the bill, and the denial 
must be grounded on personal knowledge, 
not merely on information and belief in 
order to support an application to dissolve a 
special injunction jqjj 

In eases of irreparable mischief, the' dis's'o- 
iution of an injunction rests in the sound 
discretion of the court, whether applied for 
before or after answer 1 qiq 

Affidavits may, after answer, be read'by 
the plaintiff to support the injunction, as 
well as by the defendant to repel it: and 
this, altiiough the answer contradicts the 
substantial facts of the bill, and the affida- 
vits of the plaintiff are in contradiction of 
the answer 1013 

The members of the board 'o'fpubiic'works 

.a city are bound by an injunction 

against _th.e city, of which they have notice 

though it IS not served upon them, and thev 

are not parties to the suit 512 

rH-SOLVENCY. 

See, also, "Assignment for Benefit of Credit- 
ors"; "Bankruptcy," 
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Page 
Construction of the insolvent laws of 
Massacliusett3, and the efEect of proceed- 

ings thereunder, determined. 299 

The creation of Jiens or titles, by proceed- 
ings under state insolveot laws, are gov- 
erned by such laws, and the construction of 
the laws by lie state court will be fol- 

lowed by the federal court. , 299 

A statement of property and a representa- 
tion of insolvency, in a petition for the oen- 
efit of an insolvent act, are considered as 
representations to all creditors acting there- 
on 467 

TNSTTRANGE. 

See, also, "Average"; "Marine Insurance." 

"Where the person in whose name a build- 
ing is insured, described as "his," held the 
legal title only as trustee for a purchaser 
under a void mechanic's lien sale, held, that 
he could not recover for a loss where the 
policy provided tiat the insured's interest, if 
not absolute, must be expressed in the pol- 
icy 1070 

The burden of proof to sustain the defense ■ 
that the plaintifE murdered the insured to 
obtain money is on the insurer, but a fair 
preponderance of the evidence is sufficient..l244 

INTEREST. 

See, also, "Damages"; "Usury." 

After the plaintlCE has received the prin- 
cipal debt, he cannot recover the interest in 
an action for principal and interest 113X 

nSTTERITAIi REVENUE. 

Definition of broker under the internal 
revenue tax acts 39 

The tax of 5 per cent., out of certain 
coi-porate dividends, is a tax on the income 
of the holder of the stock, the corporation 
being the government agent for its collec- 
tion 479 

The property of the corporation cannot be 
levied upon for sudi tax 479 

A dividend declared payable after De- 
cember 31, 1869, although for earnings of 
the past year, is not liable to the income 
tax, which expired with the year 1869. .. .*479 

Dividends declared and made payable 
during the last five months of 1870 are not 
liable to taxation under the act of July 14, 

1870 *4S4 

'.The service by a supervisor of internal 
revenue, in jjerson, of a summons upon a 
clerk of a railroad company to produce cer- 
tain books and papers, and submit to exam- 
ination under Act July 20, 186S, § 49, hdd 
eufficient 290 

A witness^ summoned for examination be- 
fore an assessor, may be compelled to an- 
swer questions touching the falsity of tax 
returns of tobacco manufacturers, as dis- 
closures or admissions thus made cannot be 
used against him in criminal prosecutions 

under Act Feb. 25, 1868, 506 

i . .. 
Judge. 

See "Courts"; "Justices of the Peace." 

JUDGMENT. 

Rendition and entry. 

An indorsement by plaintiffs attorney up- 
on the declaration, and the words, "Nov, 
T., 1866, verdict." on the bench warrant, 
lield not such a judgment as to constitute 



Page 
a lien which would operate from such time, 
on its entry nunc pro tunc under order of 

court 800 

An entry of "Judgment nisi, four days," 
will bind the debtor's land where judgment 
is subsequently made absolute 1311 

Validity. 

A judgment in a state coxurt of probate, ^ 
where obtained by fraud, is not conclusive. 12o4 

The regularity of a judgment when used 
as evidence cannot be inquired into 550 

Operation, and efBect. 

Where the state is divided into several 
districts, a judgment obtained in the fed- 
eral court in one district is a lien upon the 
defendant's real estate in all parts of the 
state, and plaintiff has the right to concur- 
rent execution all over the state 1296 

The record of a judgment is notice only 
of what it contains 800 

Amendment. 

A clerical mistake in entering a judgment 
may be amended at a subsequent term, and 
an execution issued thereon quashed. ..... 645 

Belief against: Opening: Vacating. 

A motion to set aside a judgment by de- 
fault, made, after the term is over, by pe- 
tition to the judge, is not within Act 1789, 
§18 1046 

A judgment by default against the casual 
ejector for want of an appearance, and con- 
fessing lease, entry, and ouster, may be set 
aside at a subsequent term, on an afiSdavit 
of merits, where a trial has not been lost. .1040 

On motion to set aside an office judgment 
upon an injunction bond the court will not 
stiffer the defendant to plead that the obli- 
gee was dead at the time of the execution 
of the bond 1072 

Actions on judgments. 

The judgment of one state court is not 
conclusive in a suit instituted upon it in an- 
other state 85 

A provision of a state statute requiring 
leave of court to enable a party to sue up- 
on a judgment rendered in any court of the 
state is not applicable to the federal cir- 
cuit court 462 



JUSTICES OF THE PEACE, 

A creditor may give a credit upon his ac- 
count so as to give jurisdiction to a justice 
of the peace 1072 

IiAin)LORD AND TENANT. 

A complete executed lease of mineral 
rights for 99 years, renewable for a like 
term, Jield valid and binding on both par- 
ties though signed only by the lessor 1320 

Under a lease of mineral rights, not spec- 
ifying any time for developing them, held, 
that the lessee must act within a reasona- 
ble time 1320 

In the case of inaccessible mountain 
lands, where a railroad was projected aft- 
er 25 years, hdd, that the lessee should be 
allowed two more years to develop the land.1320 

Under a lease of premises to one who 
covenanted to continue the business car- 
ried on therein for half the profit, the les- 
see is entitled, at the end of the. term, to a 
return of the fixtures and machinery, or 
their value, where they have not been worn 
out, or to new articles or machinery pur- 
chased to replace them 240 

Quere, whether children of a female 
slave, born while the mother was in the 
temporary service of a vendee for years, 
are slaves of the vendor or vendee 312 
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See "Patents. 



Xiicense. 



liTENS. 
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See, also, "Admiralty"; "Bankruptcy"; "Mari- 
time Liens'' ; "Shipping." 

A second incumbrancer, taking up a prior 
Incumbrance, wbich was also a lien upon 
other property, may enforce it against the 
property not covered by the second incum- 
brance 313 



UMJTATIO'N OP. ACTIONS. 

See, also, "Adverse Possession"; "Equity"; 
"Maritime Liens." 

A statute of limitations must give a rea- 
sonable time for the enforcement of ex- 
isting rights 573 

The statute of limitations does not run 
against an established trust. 550 

The statute will operate in the case of 
fraud from the time the fraud is discovered. 573 

In the case of a bill oiE exchange made 
payable at a particular place the statute 
does not commence to run until a demand 
is made at that place 597 

Construction of the statutes of limita- 
tions of Ohio of 1804, 1810, 1824, 1826 573 

A claim against the estate of a deceased 
partner, accruing, in consequence of the in- 
solvency of the surviving partner, after the 
statute of limitations had run upon the 
claims against such estate generally, is not 
barred, though not exhibited within the pe- 
riod limited by the statute 147 

A state statute of limitations is iueffec- 
tual to bar a right of action secured to the 
United States by act of congress. 253 

The state statute of limitations may be 
pleaded in the federal court in a case of 
concurrent jurisdiction 1322 

The state statute of limitations applies in 
an action on a note by an assignee in bank- 
ruptcy in a fedei-al court 1347 

The reply, "I will put up your wages for 
you," to the demand of an employe, "1 
want to see my money," licld sufficient to 
take the case out of the statute as to all 
the wages to which the promise applied- . 132 

Whether the evidence of a promise to pay 
a debt barred by the statute is sufficient to 
take the case out of the statute is a ques- 
tion of law for the court. Its credibility 
and application to the debt in suit is a ques- 
, tion of fact for the jury 132 

JjIS PBIOJEirS. 

The right to file a lis pendens is stat- t 
utory, and cannot be impaired by the court. 847 

The pendency of the suit on negotiable ! 
paper is not constructive notice to pur- 
chasers thereof 1266 

MAKn^E i]srs"crRAircB. 

See, also, "Average." 

Tlie contract. 

In the case of policies bearing the same ' 
date, the insurers may show the actual 
time of the execution of each policy, to ex- 
onerate themselves from a loss covered by , 
the prior policy. 1167 

Where two policies are concurrently ex- 
ecuted, the operation of the priority clause . 
is excluded, and the assured may recover 
his whole loss upon either policy; and the 
other underwriters are liable only for con- 
tribution 1167 

Construction of policy "in port and at i 
sea, and at all times and places, for the 



Pago- 
space of sis calendar months," as to 
amount of premium due. 4^5 

The ri^ht of the master of a vessel to 
primage is an insurable interest 92. 

The effect of the memorandum clause in 
policies is not to enlarge the perils under- 
written against, but to exempt the under- 
writers from certain losses, within these 
perils 118(>- 

The assured need not communicate the 
age of the vessel, or where she was built.. 1048- 

Tlie risk. 

The maxim, "Causa prosima, tion re- 
mota, speetatur," does not exclude inciden- 
tal losses flowing as a legal or natural con- 
sequence from the direct injury or loss to 
tUe thing insured 373- 

The underwriters are liable for the direct 
damage done to the insured ship by a col- 
lision, and also for the charge apportioned 
on such ship as her contributive share to- 
wards the common loss under the law of 
the country where the collision occurred, 
as a part of the partial loss occasioned by 
the collision, and not as general average. . 

370, 373. 

Where a small boat is lost after a storm 
because the vessel was so disabled by the 
storm as to becomo unmanageable, the in- 
surers are liable 1173' 

A loss bjr the ebbing of the tide is a loss " 
by the perils of the sea, if it be not mere 
wear and tear, but extraordinary in its na- 
ture or mode 1186> 

To constitute a stranding within a pol- 
icy, the vessel must be on the strand under 
extraordinary circumstances 1186" 

Underwriters are liable for a loss caused 
by grounding in a harbor, in the absence of 
proof of inherent weakness 118(i 

Injury to a vessel stoutly built and only 
two years old, on her taking ground at a 
wharf, licld caused by perils of the sea. .. .1185 

The insurers must bear the expense of 
a survey in a foreign port, made to ascer- 
tain the amount of damages and tilie pro- 
priety of making repairs 1173 

The manner of making surveys in for- 
eign ports, and fees therefor. 1173. 

Underwriters held liable for common in- 
terest and a commission for indorsing a 
draft for the amount of a loan, where a 
bottomry bond with marine interest was 
surrendered 370* 

A'baudoiimen.t. 

The owners may abandon the vessel 
where she is stranded, and her situation 
is desperate, though she is subsequently 
gotten off by the agent of the underwrit- 
ers, and is not injured to half her value. . OS* 

The half value which authorizes an aban- 
donment is half the sum which the ship, if 
repaired, would be worth after repairs 
made. If, when repaired, she would not 
be worth double the amount of repairs, the 
owner has a right to abandon. 98- 

The act of the underwriters in taking 
possession of a stranded vessel after aban- 
donment and getting her off and repairing 
her is in law an acceptance 98- 

An abandonment accepted is irrevocable 
by either party without the consent of ttxe 
other i 98 

Suits. 

In determining the amount to be paid for 
loss of a cargo from Calcutta, which was 
invoiced in rupees, the rupee should be 
estimated at its actual value in Calcutta 
when the cargo was purchased 514 

The rule of deduction of one third new 
for old in case of repairs, etc., does not 
apply to incidental expenses, from which 
the insured can derive no enhanced benefit 
or value beyond his loss 1173 
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MABITIME LIENS. ^^s^ 

See, also, "Aamiralty"; "Affreightment"; "Bot- 
tomry aud Respondentia"; "Cliarter Parties ; 
"Demurrage"; -Salvage"; "Seamen"; "Ship- 
ping," 

The right to a lien. 

The port where the vessel is enrolled and 
licensed is her home port, irrespective of 
the residence of her owner or charterer- . 

580. Contta, 899 

No lien arises for necessaries supplied to 
enable a vessel to make voyages between 
ports within the limits of the district where 
she is enrolled and licensed, where she i3 
employed regularly in such voyages, as a 
part of a through line for interstate trans- 
portation ,...*.. 580 

A lien arises for supplies furnished in a 
foreign port for the restaurant of a boat 
running between New York and Sandy 
Hook S97, 899 

The presumption for Ihe necessity for the 
credit of the vessel for repairs ordered by 
the master is not renelled by proof that the 
owner was in good credit. . * 898 

The master may bind the owner for re- 
pairs, unless it a^near that some other per- 
son was in authority, with a knowledge of ' 
the creditor 505 

"Where materials for repairs are purchas- 
ed by the agent of the owner of the vessel, 
residing at the place where the repairs are 
made, in his own name, and his personal 
.undertaking given therefor, there is no lien 
on the vessel, unless it is specially given. . 441 

A part owner, who furnishes material 
and labor for making repairs, is entitled to 
a maritime lien therefor, which will be su- 
perior to the rights of a mortgagee under 
a mortgage given by the other part owner ^ 
upon his interest in the vessel 395 

Priority and enforcement. 

The lien of laborers and material men 
wilf be preferred to a judgment lien in fa- 
vor of the United States 523 

Pilotage and towage into port stand in 
the same rank of maritime liens with nec- 
essary supplies and repairs 1072 

But a claim for towage furnished in one 
voyage has a lien suoerior to a claim for 
supplies furnished on a previous voyage. .1072 

.Waiver: Discharge: Estingnishment. 

A foreign condemnation in prize destroys 
maritime liens 631 

Such foreign condemnation may be prov- 
ed without producing the decree 631 

A foreign sovereign's conversion of a 
piratical ship into a public vessel conclu- 
sively proves her condemnation as prize. . 631 

Iiiens nnder state laTO-s. 

Labor and supplies to furnish a passen- 
ger steamer's cabin give rise to a lien under 
the New York statute 744 

Workmen and material men, having a 
lien on a vessel under the provisions of a 
state law may enforce it by a suit in rem 
in admiralty 523 

3VEABRIAGE. 

As a general rule, the capacity or inca- 
pacity to marry depends on the law of the 
place where the marriage is contracted, and 
not on the place of the domicile of the par- 
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The disability to marry imposed upon the 
guilty party by the law of a state in which 
a divorce is granted, only attaches by way 
of penalty within Hie state, and a valid 
marriage may be contracted in another 
state, which will be recognized in the for- 
mer state 983 



MAESHAIi. ^^e^ 

A marshal who rents, without an order of 
the court, a building in his custody, is liable 
for injuries thereto by the tenants 262 

The marshal is entitled to the commis- 
sions on execution allowed by the state law 
where the money is paid without a sale of 
property 96T 

The marshal, as messenger, when he col- 
lects moneys of a bankrupt's estate, under 
a warrant, is entitled to charge a commis- 
sion on the amount collected 414 



MASTER AUTD SERVAITO. 

Railroad company Jicld liable for an in- 
jury to a vessel colliding with a "sight- - 
pile" driven into tiie bed of a stream by 
bridge contractors at the request and for 
tile convenience of the company's engineers 474 



MINES. 

The owner of a mine is liable for injury 
caused to an adjoining mine by overflow of 
the usual drainage, and of the occasional 
and periodical heavy flow of water, and 
that caused by unskillful mining 1298 

The lessee of a subjacent mine cannot 
complain of the mere natural flow from an 
upper mine through an opening wrongfully 
made by a previous lessee of the lower 
mine, but he may complain of any other 
discharge of water through such opening. 1298 



MORTGAGES. 

See, also, "Chattel Mortgages"; "Shipping." 

A sale under a power of sale in an unre- 
corded mortgage will be enjoined where the 
assignee bought of the mortgagor in igno- 
rance of such power. 84& 

Cestuis que trustent are necessary narties 
to a suit to foreclose a mortgage given by 
the trustee , 550 

A personal decree will not be rendered 
against a married woman for a deficiency 
on foreclosure of a mortgage given by her 
to secure payment of a note executed by 
the husband and wife jointly for a loan to 
him, where she did not intend to be bound 
as surety 10 

The power of the federal circuit court in 
a foreclosure suit to order a general execu- 
tion for a deficiency^ after the sale of the 
mortgaged premises is discretionary. (Sup. 
Ct. Rules 92.) 461 

A general exectition for a deficiency al- 
lowed, although under the state statute an 
action at law on the notes to secure which 
the mortgage was given was barred 461 

A general execution for a deficiency re- 
fused where complainant, by reason of his 
delay, was not entitled to it under the state 
statute 461 



MUNIOrPAIi CORPORATIONS. 

See, also, "Counties"; "Railroad Companies." 

The city is not liable for the willful act 
of its agent in raising the street grade 
above that fixed by a previous by-law; oth- 
erwise where it is done ignorantly or neg- 
ligently 1348 

To render a corporation liable for negli- 
gence of its servant in doing an act, it is 
not necessary that the act should have been 
ordered in writing or by a by-law 1348 

The taxes or public revenues of a munic- ' 
ipal corporation cannot be seized on execu- 
tion by its creditors, though they are in the 
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form of moneys deposited in a tank for 
safe-beeping 358 

A statute requiring the levy each year 
■of a special tax sufficient to pay the an- 
nual interest on certain municipal bonds 
held to authorize and require the levy of a 
tax to pay interest after the maturity of 
the bonds as well as before. 358 

The purchaser of negotiable bonds is not 
chargeable with notice of defenses thereto 
from the mere fact that some of the inter- 
est coupons attached were overdue at the 
time of the purchase 1266 

The innocent purchaser for value of ne- 
gotiable municipal bonds may rely unon a 
recital therein that the preliminary condi- 
tions of their issue have been complied 
with au, 1084 

KEW TBTATi. 

A new trial will be granted where, in 
case of separate pleas, the verdict fails to 
respond to one of such pleas. 1096 

I^rOTABIES. 

See, also, "Seal." 

The requisites of a notarial seal are de- 
termined by the law of the locality from 
which the official derives his authority. . . . 507 

A notarial seal is sufficient where made 
by an impression upon sealing was or wa- 
fer, adhering to the paper, though it does 
not contain any device or words indicating 
any particular official. 507 

OFFICE AND OFFICER. 

Upon a motion to dischirge a defendant 
arrested upon a cap. ad res. by a marshal 
appointed by the president de facto of the 
United States, the court will not decide the 
question whether he was duly elected to 
that office ." 409 



PABENT AISTD CHILD. 

The domicile of the child follows the 
d )inicile of the father 1234: 

An action for the personal injury of a 
minor must be in the name of the child, 
and the damages recovered will be for the 
use and benefit of the child, and not of the 
parent 894 

It seems that knowledge by respondent of 
th«s minority of a person is essential to 
maintain an action for loss of services for a 
wrongful abduction 813 



PABTIES. 

The assignees of a British bankrupt can- 
not maintain a suit in their own names in 
Maryland against a debtor of the bank- 
nipt 266 

The cestuis que trustent must be made 
parties to a suit by the trustee, whose ob- 
ject is to divest them of title 550 

The nonapx^earance of a necessary party 
who cannot be compelled to appear is good 
ground for the dismissal of the suit on mo- 
tion by the other defendants. 617 

Where the parties are so numeroTis as not 
to be inserted conveniently in the record, 
suit may be maintained in the name of a 
part for the whole. 550 

In equity it is not essential, as at law, 
that the parties litigant should be on opno- 
-eite sides of the case, to have a decree iDe- 
tween them , . . . , 5G8 



Page 
After the evidence ia closed on the trial, 
defendant cannot object, for the first time, 
to a recovery on the ^ound that plaintifE 
was not the real party in interest, and had 
no capacity to sue. (Civ. Code Kan. §§ 10, 
28, 89, 91.) 25S 

PABTISTEBSHIP. 

An agreement for a salary, to be measur- 
ed by the net profits received, does not 
create a partnership 661 

A partner, by failing to contribute his 
share of the partnership fund, does not for- 
feit the interest which he already has in 
the firm 568 

An injunction against attachment of 
partnership property in a suit against a 
partnership will not be granted unless it 
appear that the property is needed to sat- 
isfy partnership claims, or that the part- 
ner has no interest in the surplus after pay- 
ment of partnership debts 84 

The active partner cannot transfer part- 
nership realty the same as personalty 568 

If tliere has been no settlement of the 
partnership accounts, one partner cannot 
maintain an action at law against the other 
for any matter relating to their partnership 
ofEairs 1129 

A settlement of partnership accounts, 
and a balance acknowledged, will not sup- 
port an action at law between the partners 
without an express promise to pay 1129 

On the death of a partner his interest in 
partnership realty descends to his heirs at 
law, subject to partnership debts. 568 



PATENTS, 

The commissioner of patents. 

The federal circuit courts have no juris- 
diction of a bill to compel the commissioner, 
to issue a patent. The circuit court of the 
District of Columbia is the only court hav- 
ing jurisdiction to administer the remedy 
provided by Acts July 4, 1836, § 16, and 
March 3, 1839, § 10 1280 

PatentaTiility. 

A new and useful device, though involv- 
ing but little invention, is patentable. . . .1160 

The inventor or discoverer of a new and 
useful art may have a valid patent, though 
ignorant of the philosophical or abstract 
principle involved in the practice of the art. 718 

The accidental making of an improved ar- 
ticle in a single instance, without knowledge 
on the part of the producer of how it was 
accomplished, or how to make another like 
it, is not invention 127 

The prior machine need not have been 
actually used for the purpose intended, if 
capable of such use, to anticipate the in- 
vention 762 

A prior apparatus, which could have been 
used so as to practice the patented process, 
is not an anticipation unless it appear that 
it was actually so used 718 

A single experimental use of an apparatus 
in such way as to involve the practice of 
tlie patented process, where afterwards de- 
stroyed, does not affect the patent of a sub- 
sequent original inventor. 718 

A combination of old materials and old 
principles to produce a new result is patent- 
able 171 

A similarity in parts to parts of other 
patented designs will not prevent a design 
being patentable, where the general result is 
different from anything known or used be- 
fore 295 

A patent for a method of preserving fish 
or other articles in a close chamber by 
means of a freezing mixture having no con- 
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tact with the atmosphere of the preserving 
chamber, is a patent for an art. .......•• : 

A pavement made of blocks of wood cut 
from the trunks or branches of trees in 
their natural form, laid vertically upon a 
bed of gravel or sand, is not patentable. . . . 

The principle of a machine or improve- 
ment is the peculiar mode, manner, or 
device by which the proposed result or e£- 
feet is produced •,•••.•:••••:" '^ 

Making steam self-packing by introducing 
it into small grooves in one of two contigu- 
ous surfaces held not anticipated by a like 
device used in air engines. • 

A mixture of pulverized argillaceous rock 
and coal tar, hardening on exposure onto a 
solid slate roof, Md not anticipated by a 
prior use of thin mixtures of the same mate- 
rial for paints for sides and roofs of build- 
ings • • ' • 

Wlio may obtain patent. 

If is not necessary that the inventor 
should have reduced his invention to pr.ac- 
tice in any other sense than to so describe 
it on paper, with such drawings or models, 
as to enable any person skilled in the art to 
mnke and use it ,•••;••'-.• 

Sv.ggestions made by a mechanic who con- 
structed the first machine, as to its forms or 
proportions, though, incorporated m the 
specification of the patent, will not mvali- 
date it •• : ^^■'• 

To invalidate the patent on the ground 
that the patentee did not conceive the idea, 
it must appear tliat the suggestions made 
by others were sufficient of themselves to ^^ 
enable him to make the complete machine "^ 
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Prior puTjllo use or sale. 

Public use or sale by the inventor ^o 
years prior to the application will forfeit ^ 
the right to a patent •.• ; • *.v; •• • * 

A use for experiment or trial with a view 
to test the operation of or ascertain the de- 
fects in the machine will not affect the 
right to a patent • . . • • • • • • • • • ^o* 

Defendant should clearly show that the 
use relied on to invalidate the patent was 
not merely experimental, «&4 

Prior descriptioir or foreign patent. 

A report made to a hose company, describ- 
ing a hose subsequently patented, is not a 
public work, within section 6 of the patent 
law 

Atandonmentt I<aclies. 

The inventor may abandon his invention, 
or dedicate it to the public, at any time 
before procuring a patent • • • • 

Mere use or sale witliin two years of ap- 
plying for a patent will not work an aban- 
donment without an act showing an inten- ^^ 
tion to abandon the invention to the public, io* 

Declarations of an intention to abandon 
the invention, unaccompanied by acts evi- 
dencing such intention, will not work an 
abandonment • • • •. v * ^^ 

But the inventor and those holding under 
him are estopped by his declarations of in- 
tention from asserting any right against 
one acting on the faith thereof. . • • ^oi 

A public disclosure of the invention, and 
permission of free use by others without ob- 
jection or assertion of daim to the mven- 
tion, is an abandonment •••:•• •^'•'■ 

A delay of three years after showing 
forth a complete invention on paper held not 
to bar a patent, where no patent had been 
previously granted, and the case involved 
only conflicting applications ^oT 

The abandonment of a perfected inven- 
tion after its merit has been demonstrated 
by trial will inure to the benefit of the pub- 



Caveat, ^^e^ 

A person who has filed a caveat cannot 
be prejudiced by the omission of the com- 
missioner to give him notice of the applica- 
tion for a patent by a person who had filed 

a prior caveat • • • • • 

A person who in fact first discovered the 
invention, and who files a caveat, if using 
reasonable diligence in adapting and per- 
fecting it, although he had not given practi- 
cal shape to his invention when a person 
who filed a previous caveat applied for a 
patent, is entitled to a patent as the first 

inventor • •*39 

Application and issne: Interfecrence, 

An intention, manifested intermediate the 
first and second application, to abandon i^e 
first, will sever the connection between the 
two, and a patent granted upon the second 
application will not relate back to the time 

of filing the first application • 12T 

The granting of a patent on a second 
application of narrower claim on rejection 
of the first application will be considered an 
abandonment of the first apphcation, and 
the patent granted will not relate back. . , . 
Depositions taken without notice to one 
of the parties, who has not waived his 
right thereto, cannot be used against him. 
A notice to produce the depositions for in- 
spection and examination is not a waiver 

of such right. •,••••! 

The power of the commissioner is not 
limited to a single interference, and a sec- 
ond may be declared after the court on 
appeal has decided in favor of an applicant, 
and ordered that a patent issue to him. . .1145 

The decision of the patent office in favor 
of an applicant and against a patentee on ■ 
an interference declared will not conclude 
the patentee so as to prevent him from 

bringing a suit for infringement 29o 

Appeals fi^m cominissioner*s decision. 

In the ease of an interference declared be- 
tween an applicant and a patentee, the pat- 
entee has no right of appeal from an ad- 
verse decision, as his patent is not thereby 

invalidated • • 957 

The patent office may have present at the 
hearing of the appeal one of its officers for 
the purpose of explaining the commissioner's 
decision 267 

Validity. 

■\^''he^e the claim is for an improvement, 
the patentee must show in what the im- 
provement consists 38- 

A claim by a patentee of more than he 
has invented renders the patent void only 
in part ,•••*,• ^^ 

The fact that the invention has become 
useless by the discovery of another method 
will not invalidate the patent. • 1059 

Extent of claim. 

A patent is to be construed without ref- 
erence to previous correspondence with the 
patent office in relation thereto, or reject- 
ed applications therefor ,• • '1° 

An agreement by the patentee, made with 
the commissioner, that the patent should 
not extend to certain articles, will limit his 
claim ,*•••,'•- ;'V* ^^ 

A proposition to limit the claim made by 
the patentee to the commissioner, but not 
accepted by him, is not binding 683 

The claims are to be construed with refer- 
ence to the state of the art at the time of 
the invention :••'•• \" " ' '"^ 

A patent calling for a specific mode em- 
braces all mechanical equivalents or modes 
which operate on the same principle. ..... 751 

An ambiguity in a patent and specification 
may be explained by the affidavit annexed 
to the specification ........ . . . ... 387 

In a claim, the words "the described," 
etc.. are construed not solely with reference 
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reference also to the limitations in the con- 
text of the claim 56 

A claim for "a new and useful improve- 
ment, ' consisting of a combination of sev- 
eral improvements distinctly set forth in 
the specification, held good for each distinct 
impx'ovement 767 

A claim for caustic alkali incased or en- 
veloped in a tight metallic integument or 
metallic casing, is good as being a proper 
subject of letters patent, . , 189 

A claim for caustic alkali, inclosed in an 
integument or casing of anticorrosive imper- 
vious fabric, substantially describes a proper 
subject of letters patent 189 

Heissnet "DisclaAmev, 

Inadvertence and error in the disclaimer 
may be cured by reissue 104S 

The owner of a territorial interest may 
make a disclaimer for his interest which is 
to be taken as a part of the original speci- 
fication for the territory owned by him 1154 

The assignee of an undivided part of the 
patent must join with the patentee or his 
legal representatives in a surrender 1154 

A reissue need not follow the exact lan- 
guage of the original patent, but may con- 
tain a fuller description of the invention, 

previously imperfectly described 56 

. "Where the original specification described 
a combination of a number of ingredients 
performing certain functions less than those 
claimed, the reissue may claim such com- 
bination 56 

It is no objection to the validity of a re- 
issue that its object was to extend the 
monopoly secured by the patent beyond the 
limits assigned to it by a judicial decision 
upon it in its original form 1052 

The decision of the commissioner is prima 
facie evidence that the reissued patent is for 
the same invention as the original lOiS 

The decision of the commissioner in 
granting a reissue is conclusive on the 
courts except in the case of fraud or ap- 
parent excess of authority or repugnancy 
between old and new 1160 

Where an original patent is reissued in 
divisions, such divisions are to be treated 
as but one patent with several claims.. .. 192 

The patentee cannot, by a surrender, af- 
fect the rights of third persons to whom 
he has previously, passed his interest in the 
whole or a part of the patent, without their 
consent 1154 

A person to whom the patentee has passed 
his interest in a part of the old patent, up- 
on the surrender of the same by the pat- 
entee, and obtaining a reissued patent, is 
entitled to the same right under the reis- 
sued patent that he had to the old one 1154 

He may, however, elect to hold under the 
old patent, and it is not a valid objection 
tha.t in such event there would be different 
claims of right in the same invention se- 
cured to different sectional owners. ..... ,1154 

B^ensiou: Henewal. 

An extension of a patent made to the pat- 
entee on a copy of the original, where a re- 
issue had been granted to an assignee, hdd 
valid 1132 

The extension of a patent to the patentee 
will vest an absolute and complete title in 
him, irrespective of outstanding interests 
in others at such time .1147 

The assignment of a part of a patent 
gives the assignee no interest in the renewal 
unless an intention to give such interest 
clearly appears 449 ; 

An agreement to give an interest in the 
extension of a patent when granted on pay- 
ment of a certain proportion of the expenses 
of procm-ing it, lidd not to give a vested 
right in the extension without payment, 
though the owner refused to tell the amount 
when payment was offered 758 
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A grantee of a right to an extension, haT- 
ing reconveyed to the patentee, to enable 
him to secure the extension in fraud of 
the patent office, cannot claim relief in 
equity .132i 

Assignment. 

The terms "assignee" and "grantee" are 
not used in the patent law of 1836 as 
synonymous terms 1154 

An assignee is one who has transferred to 
him, in writing, the whole interest of the 
patent, or any undivided part of the whole 
interest, in every portion of the United 
States 1154 

A grantee is one who has transferred to 
him, in w;riting, the exclusive right to make 
and use, and to grant to others to make ana 
use, the thing patented within and through- 
out some specified part or portion of the 
United States 1154 

The recoi-ding of an assignment as requir- 
ed by Act 183G, c. 357, § 11. is not a prereq- 
uisite to its validity as between the par- 
ties ^3, 767 

Lhfe assignment of a patent to the as- 
signee in bankruptcy, though not recorded, 
is good as against a subsequent assignment 
by the bankrupt, duly recorded 1324 

The possession of a iJiird person, where 
an assignment refers to use of the patented 
device by him, is constructive notice to the 
assignee of his claim ,1324 

Separate transfers of all right, title, and 
interest in a patent were made at different 
times to different parties, and the first 
transferee subsequently retransferred to 
the crrantor. Held, that such retransfer did 
not inure to the benefit of the second trans- 
feree, so as to perfect his title, - , 273 

Iiicenses. 

A licensee is one who has transferred to 
him, in writing or orally, a less or different 
interest than either the interest in the whole 
patent^ or an undivided part of such whole 
interest, or an exclusive territorial interest.1154 

Infringement: "Wliat constitutes. 

An experiment with a patented article for 
the sole purpose of gratifying a philosoph- 
ical taste or curiosity, or for mere amuse- 
ment, is not an infringement 104S 

But such experiment is an infringement 
where the product is put on the market, ..1059 

Where the change of form involves only 
the exercise of mechanical ingenuity, there 
is an infringement 1182 

To constitute infringement of a design 
patent, the designs must be so similar as to 
appear to ordinary observers, but not neces- 
sarily to experts, to be the same 295 

"Where two designs are substantially sim- 
ilar, the fact that different names or trade- 
marks are or may be used in connection 
with tliem will not sufficiently distinguish 
them 295 

Sheets of tin used to preserve the form 
of the material in the process of vulcanizing 
India rubber held not equivalent to tin foil. 1058 

A patent for a combination is infringed 
by its use with added features 766 

A patent for a combination is not in- 
fringed by a use of less than the entire com- 
bination 766 

The superior utility of defendant's device 
is not of itself a certain test upon the ques- 
tion of identity 762 

WIio Hable. 

An act of an employs of a corporation, 
adopted by it, will be deemed to have been 
authorized .1050 

A joint owner, who uses or sells the pat- 
ented device without the authoritv of his 
co-owner, as respects the latter's rights, is 
liable for infringement 758 

The benefit of section 7, c. 88, Act 1839, 
cannot be claimed by a purcliaser under a 
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nacre wrongdoer, but only By a person who 
is a purchasei', or who has used the patented 
invention before the patent was issued, by^ a 
license or grant, or by the consent of the in- 
Ventor •• "'2 

— Bemedy generally. 

The circuit court, sitting as a court of 
-equity, has a full concurrent jurisdiction 
with the court sitting as a court of law of 
aJl actions for the infringement of a patent- 2<3 

The court will not grant a prelimina- 
ry injunction to restrain defendant from 
bringing suits on his patent before the 
patent is adjudged to be invalid 210 

Where a bill for infringement prays for 
a discovery and an account of profits, and 
alleges that plaintiff has no adequate reme- 
dy except in equity, it is not demurrable on 
the ground that plaintiff has an adequate 
remedy at law 2(3 

T— Preliminary inj-anctioii. 

Where the validity of the patent is fully 
established, and the infringement is clear, a 
party has a right to protection by ininne- 
tion, although it may cause great injury to 
the infringer • • - • -IMS 

The denial of an application for a patent 
on the ground of laches is not an adjudica- 
tion that the applicant was the first in- 
ventor, which the court will consider on a 
motion for preliminary injunction 1184 

A decision behveen other parties upon the 
points in issue is entitled to great weight, 
though not conclusive 1148, 1170, 1191 

Verdicts in suits at law, obtained without 
contest, without collusion, are entitled to 
the same weight as verdicts obtained on 
full trial • - -1148 

Facts found by a jury in a suit at law 
between the parties will be considered as 
<!onclusively established on the motion. . . .1056 

A verdict in a trial at law, in which plain- 
tiff's right and liie infringement have been 
fully establishedj is sufficient to authorize 
granting tiie writ 1056 

An adjudication upon the original patent 
will not conclude defendant, where the in- 
fringement of a reissue lies between the 
limits of the original and reissued patents. .lOiS 

The question always depends upon the 
discretion of the court, considering all the 
■circumstancss 1191 

The effect of quiet enjoyment, acqules- 
■cer.ce, recoveries without collusion, and 
strong evidence as to novelty, in inducing 
■the granting of an injunction, considered. .1160 
' The injunction ought not to be suspended 
until the final decree, unless there be shown 
«ome special grounds of peculiar hardship 
to the defendant .1166 

The discontinuance of infringements since 
-commencing suit is no ground of denying 

the writ i 1143 

'Where the plaintiff's rights have been 
•dearly established, and an infringement is 
■threatened, or there is good cause to be- 
lieve that a past infringement will be con- 
•tinued, an injunction will issue .1056 

The sale of infringing machines by de- 
fendants as agents of the maker will be 
enjoined 114S 

After a decision by the commissioner of 
■patents in an interference case the defeated 
applicant entered into partnership with the 
•patentee for the manufacture of the patent- 
ed article, and advertised it as secured by 
patent Held, on dissolution of the partner- 
ship, where the defeated applicant continued 
to manufacture the patented article, pre- 
liminary injunction should be granted 207 

Granted where the infringement is clear, 
-and plaintiff has been in exclusive posses- 
.sion and enjoyment for a long time .1170 

Crranted, notwithstanding pendency of an- 
•other suit between the same parties upon 
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the same patent in another state, where the 
validity of plaintiff's patent has been deter- 
mined in prior suits • - 191 

Denied where both plaintiff's title and tiie 
infringement is clear, where defendant's in- 
terests would be injuriously affected, while 
plaintiff's interests are not affected. 1191 

Denied where the questions presented in- 
volve disputed facts not previously passed 
upon by a court or jury .1191 

It is no excuse for the violation of the 
injunction that the patent is invalid, or the 
writ improvidently granted 512 

Persons acting in an official capacity, and 
deriving no personal benefit from the in- 
fringement, not required to pay tiie patentee 
the amount of his royalty for violating a 
preliminary injunction, 512 

— — Frocednre. 

A mere licensee cannot bring an action at 
law for violation of the patent, and he need 
not be joined in the suit .1154, 1193 

The grantee of an exclusive territorial 
right may maintain a suit for an infringe- 
ment witiiin such territory 273 

Plaintiff, claiming titie through such an 
assignment, need not aver in his bill the > 
recording of the instrument in the patent 
office. The defense that defendant is a 
bona fide purchaser for value without no- 
tice must be made in the answer 273 

The allegation that respondents are us- 
ing, etc., is sufficient where it appears that 
they are acting in concert as stpckholders, 
managers, etc., of a corporation 1048 

The profert of letters patent makes them 
a part of the declaration, and it is no 
ground of arrest of judgment that the pat- 
ent is not described in the declaration. . . . 767 

Leave to amend an answer by denying 
the novelty and utility of the invention will 
not be granted where, in a prior suit on the 
same patent, defendant acknowledged in 
writing the novelty and utility of the inven- 
tion,, and a final decree was entered against 
him by consent 209 

The defense of want of novelty is not 
available at law without a notice, and in 
equity it must be set up in the pleadings. , 751 

A special plea or notice must be filed 30 
days before the term, or plaintiff will be 
entitied to a continuance. 509 

The option to file the general issue and 
give notice does not take away the right to 
plead specially 509 

Whether an improvement required invent- 
ive skill for its production is a question of 
fact for the jury 1052 

A finding of the master, based in part 
upon unreported evidence and his own ex- 
amination of the infringing device, made 
by consent and in the presence of the par- 
ties, will not be set aside 722 

— Evidence. 

The patent is prima facie evidence of 
novelty and utility, and that the patentee 
was the inventor 754, 1059. 1160 

In the case of interfering patents the pat- • 
entee under the earlier patent is entitied 
to the presumption of oriority and novelty 127 

Evidence is inadmissible at the hearing 
which was not offered before the master. .1193 

Slinutes of a hose company, of which 
patentees of a hose were members, and at 
whose instigation and expense the hose was 
asserted to have been invented, are admis- 
sible for defendant to prove that plaintiffs 
were not the inventors 171 

But entries made at other times, ac- 
knowledging plaintiffs to be the inventors, 
are inadmissible against defendant 171 

The letters of the applicant on file, certi- 
fied under the seal of the office, are ad- 
I missible 387 
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It is immaterial by whom experiments 
were made where the specimen was made 
by the patentee 171 

— — Injunction and its violation. 

Defendant, enjoined from infrinffinj; a 
patent by manufacturing or selling, is guil- 
ty of a contempt in selling as agent for an- 
other 116S 

— Decree and its effect. 

A perpetual injunction is made part of 
the decree which finds the infringement. .1166 

On the recovery against an infringer of 
damages and profits for making and selling 
infringing machines, and payment of the 
deci-ee, a prior purchaser from defendant 
acquires the right to use the machine until 
it is worn out 260 

— — Accounting: Damages. 

Plaintiff can recover only actual dam- 
ages sustained in consequence of the in- 
fringement, as contradistinguished from 
exemplary, vindictive, and punitive dam- 
ages 754 

The jury may give such reasonable dam- 
ages as shall vindicate the rights of the pat- 
entee, and indemnify him for all expenses 
necessarily incurred in the suit, beyond 
what the taxable costs will repay 672 

Plaintiff is entitled to the profits he 
would have made if not interfered with 

rrr, ^ 754, 7oS 

The profits recoverable in equity are such 
only as result directly and immediately 
from the infringement. . ." , 722 

Profits resulting from an increased price 
obtained by defendant for unpreserved fish, 
for their ability to withdraw fresh fish from 
the market by the use of complainant's 
patented process of preserving fish, are not 
recoverable in a suit for infringement. . . . 722 

In estimating the profits realized from in- 
fringement, compensation is not allowed 
the infringer for his time and labor 722 

Where plaintiff does not prove actual 
damages, nominal damages only are recov- 
erable 1059 

Plaintiff is entitled to interest on the ac- 
tual damages from the commencement of 
the suit 754 

Damages in the sum of $5,000, awarded 
by a verdict, increased by the court to 
$7,500, where the conduct of defendant was 
peculiarly aggravated 97 

Various particular inventions and pat- 
ents. 

^^lli^S?' T.??^^^^^ No- 5,937 (original No. 
148,747), Jield not infringed 210 

Buttons. No. 56,201, for improvement, 
Jield valid and infringed 861 

Buttons. No. 110,070, for improvement 
m attaching shanks, construed, and Jtdd not 
infringed II90 

Caustic alkali. Reissues Nos. 2,569, 2,570, 
2,571, for improvements in the manufac- 
ture and improved process of putting up, 
Jield valid 189, 192 

Crucibles. Reissue No. 6,166 (original 
No. 49,140), for improvement in the manu- 
facture of plumbago crucibles, held void for 
want of novelty 5S2 

Fish. No. 31,736, for improvement in 
the method of preserving, held void for 
want of novelty ,,, , 724 

Gutta-percha. No. 339, known as the 
"Grease Patent," lield valid and infringed 

1052, 1059 

Gutta-percha. No. 10.741 (reissued No. 
797), known as the "Tin-Foil Patent," 
held valid and infringed 1052, 1059 

Hinges. Reissue No. 4,006 (original No. 
53,251), for improvement in the mode of 
hinging covers to stoves and open topped 
vessels, construed 285 
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Locomotives. Reissues Nos. 5,050, 5,051 
(original No. 120,637), for improvement in 
spark-arresters and consumers for locomo- 
tive engines^ construed, and Md valid and 
infringed , 687 

Lubricators. Patent to Waters for im- 
provement lield void for want of novelty, . 12T 

Meats. No. 12,530, for improvement in 
processes for curing, held valid 685 

Pavements. No. 121,544, for improve- 
ment in wooden pavements, Jield void for 
want of novelty. 509- 

Planing machines. Woodworth's patent, 
Jield valid and infringed. 751 

Puddling furnace. No. 153,110, for im- 
provement, Jield valid and infringed 170 

Roofs. Reissue No. 2,684, for improved 
composition for roofing, Jield valid. ....... 812 

Seats. Nos. 134,486, 163,537, for im- 
provement in show and portable seats and 
circus seats, Jield not infringed 131T 

Sewing machines. No. 2,135, for im- 
provement, construed, and held infringed. .1132 

Sewing machines. No. 7,776 (reissued 
Nos. 345, 346), for improvement, construed, 

Jield valid and infringed 

1144, 1160, 1170, 1182, 1191, 1193 

Spinning machines. Reissue No. 6,036, 
for improvement in bobbins and spindles, 
JieJd valid and infringed 5& 

Steam joints. No. 17,8.55, for rendering 
joints steam-tight, Jield valid and infringed 90S 

Stoves. Design patent No. 7,456 Jield 
valid 295 

Threshing machine. No. 542, for im- 
provement, Jidd valid and infringed., .762, 767 

PAYMENT. 

The equitable rule of limitation applied 
to bonds, where there has been no demand 
for 20 years, is a mere presumption of pay- 
ment,, not an absolute limitation. ,1120 

A debtor cannot appropriate a payment 
in such manner as to affeei- the relative lia- 
bility or rights of his different sureties, 
without their assent 1103 

TA'bere a nublic officer has given different 
bonds with different sureties, his payments 
must be so appropriated as to give each 
bond credits for the moneys respectively 
due, collected, and paid under it 1103 

piiEADrura at law. 

A plea which professes to be in bar of the 
whole demand, and yet is so only to a part, 
is bad on special demurrer , .1114 

After plea by appearance bail, defend- 
ant may give special bail, and plead anew 587 

The extent of the rule that, where there 
are several pleas, the legal inferences from 
the averments contained in one plea have 
no influence in deciding on the averments 
of another plea 11J> 

A demurrer generally to a plea in debt 
on a postmaster's bond, that plaintiff fraud- 
ulently neglected to bring suit on the bond, 
or give notice of the principal's default, ad- 
mits the fraud, and defendant is entitled to 
judgment thereon 112S 

After a plea of misnomer in abatement, 
the court will not suffer the record to be 
amended, but upon payment of costs and a 
discharge of the bail H 

An amendment of the declaration, offer- 
ed after the jury is sworn, and introducing 
a new cause of action, cannot be allowed. .1124 

A declaration in debt against a joint 
obligor, setting forth a joint and several 
bond, cannot be amended by adding a new 
count setting forth a joint bond of defend- 
ant and another. .1124 

A joint bond of defendant and another is 
inadmissible under a declaration against 
one obligor as jointly and severally bound. 1124 
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PLBADIN'G IN ADMTRAIiTY. 

See, also, "Maritime Liens"; "Salvage"; "Sea- 

°^«^" Page 

A libel for wages is sufficient if it state 
the contract and service performed, without 
the annexation of an account stating the 
rate of wages, and the precise balance due..l-ib^ 

A neglect to. state material facts withm 
the knowledge of the party will be taken 
most unfavorably against him loua 

In a libel for a marine tort libelant must 
set forth in distinct allegations each sep- 
arate and distinct wrong lor which he 
claims damages ; 392 

General ill treatment and oppression on 
the nart of a master, relied on in aggrava- 
tion of damages in a suit by a seaman for 
assault, must be propounded in a distinct 
allegation •,"•,•*•••,••••* ^^'^ 

A libel in rem for breach of a charter 
party, demanding a stated sum in damages, 
is sufficient to hold the res to bail, although 
specific breaches showing a specific amount 
of damages are not alleged." ouy 

The court is not limited in its decree to 
the precise amount stated as due in a libel 
for seamen's wages, where the libel con- 
tains a praver for further relief .1263 

The admiralty court will dismiss a libel 
on exceptions. ',:\" "j.' 

An answer in a collision case, which sets 
up facts constituting negligence, is suffi- 
cient, though no fault be formally charged 691 

PIiEADIISra IN EQUITY. 

"WTiere the bill shows want of jnrisdic- 
tion on its face, the objection is properly 
raised by demurrer 9(6 

But where the bill shows apparent juris- 
diction, new matter in avoidance must be 
set up by plea, and not by motion on affida- 
vits , 976 

A bill filed by an execution creditor in aid 
of his execution against the debtor and 
others who have fraudulentiy combined 
with him to conceal his property, lidd not 
multifarious, though it do not aver a con- 
spiracy 1301 

A demurrer in part to a bill, followed by 
an answer as to the rest, is not thereby 
overruled 652 

A plea in bar, which does not set up a bar 
to every equitable allegation in the bill, will 
be set aside 546 

The answer is to be taken as true, and no 
evidence can be given to contradict it where 
plaintiff fails to file a. general replication.. 122 

Plaintiff allowed to file a general renlica- 
tion after the cause was set down for hear- 
ing on bill and answer and a reference to 
an auditor i 122 

A single witness, corroborated by addi- 
tional testimony or circumstances, may 
overcome a positive denial in the answer. .1210 

Complainant is bound at the argument by 
the allegation of a particular fact in the 
pleading 1309 

A bill for the conveyance of land, alleged 
to have been purchased in partnership, is 
sustained by proof that the land was pur- 
chased by partnership funds, without speci- 
fying the amount contributed by each. 550 

*An amendment of a bill should be by a, 
separate bill, and not by interlining the 
original bill 123 

An amended bill should state only so 
much of tiie original bill as may be neces- 
■sary to introduce and make intelligible the 
new matter. * . . * 123 

PI/ED&E. 

"Where the charter of a bank gives it a 
general lien upon the shares of its stock- 
19FED.CAS,— 87 
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holders for debts due the bank, the bank 
has such general lien on shares pledged 
with other securities to secure the payment 
of a particular note 94 

POST OFFICE. 

The postmaster general may require a 
bond from a deputy for the faithful per- 
formance of his duties, though such bond 
is not expressly required by law 1114, 1120 

A bond given by a postmaster, with sure- 
ties, for the performance of his official du- 
ties, does not constitute a binding contract 
until approved and accepted by the post- 
master general .1103 

The reception and detention of an official 
bond by the postmaster general for a con- 
siderable time, without objection, is suffi- 
cient evidence of its acceptance .1103 

The return of the bond for the purpose 
of obtaining an additional surety affords no 
proof that it had not been accepted; nor 
does it amount either to a surrender or 
canceling of it. 1103 

Where there are items of debt and credit 
in a running account between the post- 
master general and the deputy postmasters, 
in the absence of any specific appropriation 
by either party, the credits are to be ap- 
plied to the discharge of the debits ante- 
cedently due, in the order of the account. .1098 

The giving of a new bond by a postmas- 
ter does not discharge sureties on the old 
bond for past or subsequent defaults. . . . 

1099. 1114 

In such case all the sureties are resnonsi- 
ble for defaults happening after giving the 
second bond 1099 

An act of congress increasing rates of 
postage, and consequently the responsibil- 
ity of the postmaster's sureties, will not 
discharge them 1099 

The order of the postmaster general to 
the postmaster, not to remit the money he 
may receive, but to retain it to answer his 
drafts, does not discharge the sureties 1114 

The sureties on deputy postmasters' 
bonds -are not discharged by the delay of 
the postmaster general to commence suits 
thereon 1114 

Act March 3, 1825, releasing the sureties 
of a deputy postmaster where suit is not 
brought within two years after a default, 
does not apply to a default which occurred 
before lie passing of the act. 1120 

An action against sureties on a postmas- 
ter's bond is barred after two years from 
the time the postmaster made default, — i. e. 
from the time the law requires the money 
to be paid over 1097 

This limitation does not operate in cases 
of balances unpaid at the end of a quar- 
ter, which are subsequentiy liquidated by 
the receipts of a succeeding one 1103 

Act March 3, 1825, substitutes a certified 
statement of the settled account as evi- 
dence in suits against deputy postmasters 
in lieu of tiie certified copy of the account 
current required by Act April 30, ISIO, . . .1120 

POWERS. 

A power of attorney, not under seal, will 
not authorize the attorney to execute a 
deed '. 540 

Powers given by a letter of attorney to 
several persons jointiy cannot be exercised 
by one of the attorneys alone 430 

Equity cannot aid a defective power. . . . 540 

PEACTICE AT LAW. 

Where, in a suit on a joint and several 
bond, -there is a return as to some defend- 
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ants of "No inhabitants," plaintiff may pro- 
ceed to trial and judgment against those 

who were served with process 119 

Where, on a rule to show their cause of 
action, the plaintiffs have produced a posi- 
tive affidavit of debt, the defendant cannot 
give evidence that a suit for the same cause 
of action has been instituted in another 
court 1092 



PRACTICE IN ABMIKALTY. 

The right of a party to appear and defend 
a suit in rem must be put in contestation, 
if at all, before the hearing, and then only 
by way of exception if the disability ap- 
pear upon the" face of the claim, or an ex- 
ceptive allegation putdng the right in issue 
if it does not so appear 1345 

A party will not be permitted to amend 
his claim by setting forth that at the time 
the cause of action arose he was the true 
and bona fide owner of the vessel, and had 
agreed with the present owner to discharge 
all liens against her 1345 

The objection of staleness of claim, or 
any other defense that does not go to the 
merits, must be propounded by special plea. 813 

"When property is taken for security by a 
warrant of attachment, the attachment 
may be dissolved and the properly restored 
to the claimant on his filing a stipulation, 
with sureties, according to the form used by 
the court 912 

An agreement fixing tiie amount of penal- 
ty or liquidated damages is not conclusive 
as to the amount of bail in a sait in rem. . 309 

Act March 3, 1847, does not abridge the 
power of the court to accept bail for less 
than double the amount of libelant's de- 
mand 309 

The respondent may waive the right to 
require tie libelant to give securift^ for 
costs 950 

Respondent will not be required to file 
a stipulation for cost in a suit in personam 
where libelant does not move therefor until 
after a decree and a notice of appeal 416 

Where libelant, in consequence of pover- 
ty, is unable to find sareties, his juratory 
caution will be taken, instead of a stipula- 
tion with sureties.. - ., 950 

The officer who has the possession of the 
propertj' on proceedings in rem is the of- 
ficial keeper of the court, and, if it be taken 
from him, its redelivery will be enforced by 
summary process, though in the hands of a 
person not a party to the cause 426 

The depositions of witnesses for claimant 
will not be suppressed because taken before 
answer, where prejudice to libelant does 
not appear. .1323 

In a suit for the wrongful abduction of a 
minor child, where the damage is loss of 
service, the court may take into considera- 
tion the advances for clothing and other 
necessaries 813 

Where property has been ordered to be 
sold on process in rem, the gross proceeds of 
the sale, deducting only the expenses of the 
sale, are paid into the registry 424 

The claims of officers of the court for fees 
and expenses upon -proceeds in the registry 
must be presented to the court for allow- 
ance 424 

Where the purchaser on a marshal's sale 
takes possession without paying the price, 
the coiurt will enforce by summary process 
either a redelivery of the property in specie 
or the payment of the purchase money. . . . 426 

A motion to set aside a sale will not 
be granted where the party has been guilty 
of inexcusable laches 69 

A delay of six montlis after knowledge of 
the sale is inexcusable laches ...,. 69 



AT.., ^^sa 

A rehearmg m the circuit court after the 
lapse of several terms since the decree was 
entered in a collision case not granted 
where the supreme court, in a libel by the 
other party, found the facts differently 402 

PRACTICE XKT EaiJITY. 



A bill founded on the infringement of a 
patent, containing the usual prayer for an 
answer on oath and a prayer for an ac- 
count of profits, but not alleging that a dis- 
covery was necessary, and having no spe- 
cial interrogatories annexed, held sufficient 
to give the court jurisdiction as a bill for a 
discovery and account, notwithstanding an 
admission of counsel that a discovery was 

not necessary. 272 

Complainant allowed to withdraw his ex- 
ceptions to defendant's answer, and to take 
at his peril a subpoena to rejoin, returnable 
forthwith 158 

Where the deposition of a witness has 
been once taken 5nd closed, he cannot be 
re-exiamined except hy an order of court 
which can be made only upon good cause 
shown 467 

Defendant's request to introduce further 
evidence held rightly denied by the master 
where made after he had submitted a draft 
of his report 722 

To entitle plaintiff to take the bill pro 
confesso for failure to file the answer with- 
in three months after the day of appear- 
ance and bill filed, defendant must be ruled 
to answer and the case set down for hear- 
ini; 140 

The decree on a bill taken pro confesso is 
always nisi, to be made absolute at the 
term succeeding that at which service of a 
copy of a decree shall be returned executed, 
unless cause is shown to the contrary. .140, 141 

Where a bill for a balance of account is 
taken pro confesso, the account must be 
referred to the master 141 

Where a bill is taken pro confesso at one 
session of the court, and service of the de- 
cree is made and returned at the same ses- 
sion, it may be made absolute at the follow- 
ing session; otherwise it cannot be made 
absolute until the third session of the court 141 

The court has no power to order a rehear- 
ing after the close of the term at which 
the final decree was rendered 992 

A rehearing will not be granted to permit 
the introduction of testimony whose impor- 
tance might have been ascertained before 
the hearing 1303 

Neither the bill to foreclose a mortgage 
given to secure three notes, nor the decree, 
accounted or provided for one of the notes. 
Held, that a bill or review would lie by de- 
fendants even though the decree had not 
been executed , 521 

Where many terms have elapsed since the 
entering of a decree by consent and tiie 
payment of damages by defendant, leave 
will not be given him to file a supplemental 
bill to set aside the decree on the ground of 
a mistake of fact 207 

A bill of review lies only in favor of a 
party or privy to the original suit, or of 
one who is aggrieved by the decree, ...... 992 

An entirely new title, in a new par^, 
claiming adversely to all the original par- 
ties to a suit in which a title was establish- 
ed, cannot be considered newly-discovered 
matter, for the purpose of opening the de- 
cree in such suit by a bill of review. 992 

A bill of review must be supported by 
affidavit showing that the new matter was 
not known, and could not have been ascer- 
tained, at the time of the decree, and the 
party must have performed or must give 
security for the performance of lie decree. 992 
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Where the question of pedigree was de- 
cisive of the ease, and the most trustwor- 
thy evidence was accessible in parish reg- 
isters, in England, and the new evidence 
consisted merely of confirmatory wjitings, 
held, that the bill could not be maintained. . 
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PEIHCIPAIi ANB AGEHT. 

See, also, "Factors and Brokers"; "Master 

and Servant"; "Powers." 

A power of attorney to conduct all one's 
business at a particular place is revoked pro 
tanto by the transfer by the principal of 
his interest in part of the property......^. ^4U 

A power of attorney to conduct all ones 
business at a particular place is not revok- 
ed by a lease of most of the property to the 
attorney, but only modified so as to exclude 
such property • \"\l 

A lease to a hrother, who covenants to 
carrv on business with the propertj; leased 
for half the net profits, does not give him 
the right to substitute a stranger as man 
ager, or ehauge the proportion of profits. .. 

An agency to make contracts for tne 
transportation of freight Md to be one of 
special trust and confidence, and bills ot 
lading signed by the confidenbaL clerk of 
such agent are not valid, but are admissible, 
when adopted by the agent, to show the 
contract for transportation • . • • 

A letter authorizing an agent to purchase 
nroperty of a person to whom it was di- 
rected, to be paid for at such times as 
should be agreed upon between the owner 
and the agent, does not authorize the agent 
to purchase such propertj' from other per- 
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Articles which, in their actual condition, 
may be and are used either for purposes of 
war or peace, are contraband, when des- 
tined to the enemy's country or to the ene- 

Contraband goods may be transported by 
a neutral between neutral ports. 

Contraband merchandise is liable to cap- 
ture when destined to a hostile country, or 
for the use of the enemy v ;.* ' 

Contraband articles intended to be deliv- 
ered from a neutral port, by transshipment 
into the enemy's country, and for the use 
of the enemv, are liable to capture • . olb 

Innocent goods on board will share mQ 
fate of contraband goods where they be- 
long to the same owner dlb 

The owner of a neutral vessel neld char- 
geable with knowledge of the fact that 
contraband cargo was destined for the ene- 
my's use. and liable for the acts of the 
master in violation of the rights of the bel- 
ligerent : • • • • "^^^ 

A foreign consul, carrying on trade as a 
merchant in the enemy's country, where . 
he is stationed, is considered as on the same 
footing with other resident merchants, and 
his property on the high seas is subject to 
capture and condemnation <0& 

Political status, and not individual loyalty 
or disloyalty, is controlling on the question 

of enemy ownership olb. 7Uo, (U5 

A vessel bound to a neutral port, but in- 
tending merely to touch there, and then 
proceed to a blockaded port, is subject to 
capture before she reaches the neutral port 



The violation of the laws of a foreign 
oountn- bv a supercargo, which subjected 
the cargo to seizure and condemnation, 
held, would net prevent his recovery from 
the owner of a sum of money lawfully paid 
to procure the release of the goods. . . - • . . . 

An agency as against the individual may 
be proved by his acts and declarations. ... 

An individual may prove his own agency,. 
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Prooedure in prize oases. 

The practice in prize proceedings is gov- 
erned bv the English practice, where not 
regulated by decisions or rules of our 
courts loo-i 

The court of the district into which the 
property is carried and proceeded against 
has jurisdiction, though it" was originally 
carried into another district. ... ._ 

The United States attorney has discre- 
tionary power as to the presentation to or 
withholding from the consideration of the 
court any particular of testimony m the 
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PKENOrPAL ANB STTRBTY. 

New sureties are not responsible for prior 
defalcations unless the condition of the new 
obligation embraces them • • • -H^^ 

The surety cannot recover the amount or 
his responsibility without showing that he 
has paid it before action brought bSd 

PRIZE. 

See, also, "War." 

A vessel laden with contraband goods, 
ultimately destined for the enemy's use, is 
liable to capture the moment the voyage 
commences V" * * * " 

A vessel subject to capture may be ar- 
rested anywhere at sea or within the do- 
minions of the capturing power, and by 
any person, officer, or citizen, as property 
belonging to the government .idd* 

In the case of capture of prize property 
at sea, the right of property remains un- 
changed until a final decree of condemna- 
tion of the courts of the country of the 

captors .'•.'•"-. : V 

A vessel not commissioned must be con- 
sidered as a mere merchantman, and not en- 
titled to share in a prize as a vessel in 

sight •••-• ....1266 

Grounds o£ condemnation. 

All military equipments and military 
clothing are regarded as contraband olb 
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cause ......••••.•••••'••••••*■•"•*•'* *'•'-" 

A prize commissioner has no right to put 
to a witness any interrogatories, except the 
standing one, or those specially framed by 
the court for the particular case olo 

A document produced for the first time 
at the hearing, and forming no part of the 
deposition in the case, is not admissible in 
evidence • • • • •. ." 'W 

In the case of merchandise consigned to 
a neutral port, the consignees may be re- 
quired to make affidavit of the neutral own- 
ership of the goods. . . . -, • • • 

A witness cannot claim a right to mod- 
ify or enlarge his testimony after it has 
been formally completed and submitted to 
the court • • '," v' * :C;L 

A statement made on the record by the 
prize commissioner, in regard to the reluc- 
tance of a witness to answer, is not evi- _ 
dence •. • • ; ^^^ 

A master, who had been examined as a 
witness in preparatorio, was allowed to be 
examined on one of the standing interroga- 
tories, on condition that he should at the 
same time be examined on certain special 
interrogatories, framed by tSe court. .614:, 61b 

The effect of spoliation of papers, of de- 
ficiencies in the manifest, and the absence 
of invoices as to contraband articles, and 
defects in the bills of lading, considered, . 316 

The refusal to send the ship's papers to 
the capturing vessel, and the destruction 
of papers on board the captured vessel, are 
suspicious circumstances v.: • * V ^^^ 

Cargo of vessel chased at sea while at- 
tempting to break a blockade, and driven 
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, • , Page 
oil shore m the enemy's territory, and de- 
stroyed after capture, condemned 406 

Vessel and cargo condemned as enemy 
property and acquitted of charge of violat- 
ing blockade 1334, 1335 

vessel and cargo condemned as enemv 
property, and for a violation of the block- 
ade 707, 708 

_ Vessel and cargo condemned as' engaged 

m unlawful trade 315 

An appeal to the supreme court from a 
decree of the district court in a prize cause 
places the prize property exclusivelv under 
tiie control of the appellate tribunal 356 

Ihe district court may order a sale of 
cargo as perishable, pending an appeal to 
the circuit court 707 

Pending an appeal to the supreme court, 
the district court refused to order the costs 
of the prize commissioner to be paid out of 
the funds in its registry 353 

PUBLIC liAWDS. 

An association of individuals may pur- 
chase at an auction sale of public lands. . 

546, ooO 
Pennsylvania proprietary lands. 

aitle and rights of the proprietaries of 
Pennsylvania 161 

The title vests in the grantee upon the 
return and acceptance of the survey and 
payment of the purchase money, and the le- 
gal possession vests at the same time 1203 

A ivarrant and survey, and consideration 
paid, gives a title sufficient to maintain 
ejectment against the proprietaries, or 
those claiming under them; otherwise 
where the consideration is not paid 16 

An actual survey was not necessary as to 
all the lines, where some of them may be ob- 
tained from old lines and natural bounda- 
ries 159 

A survey will perfect the title under a de- 
fective warrant, only where the rights of 



Page 
for, adjust, and classify its indebtedness, 
A 1 °^ given a reasonable time therefor 772 
A lease of its property by a railroad cor- 
poration, which is neither in violation of 
any statute nor against the public policy of 

the state, is valid , . 772 

^ lease to a corporation of another state 
for the purpose of forming a connecting line 

Hc/rt valid 77.^ 

Act Mo. March 23, 1868, authorizing " 
townships to subscribe to the capital stock 
ot arailroad company when two-thirds of the 
persons voting upon the question vote in fa- 
vor thereof, Itdd valid 013 

Validity of bonds issued by the town "of " 
Lewiston, N. Y., under Acts N. Y Mav 
11, 1868, and April 19, 1869. ...::.:! T 450 

Bonds containing a provision that they 
were to be exchanged for other bonds when 
an injunction against the issue of the latter 
should be finally dissolved are not negotia- 
ble, and are subject to defenses in the 

mu '^^ innocent holders 213 

The pendency of certiorari proceedings to 
have set aside the bonding proceedings will 
not defeat the title of a bona fide purchaser 
for value before maturity, who had no no- 
tice thereof. 

Where municipal officers are impiiVdly *in- 
vested with power to decide whether a con- 
dition precedent to the issue of bonds has 
been complied with, their recital of that 
fact m the bonds is conclusive against the 
municipality in favor of a bona fide nur- 

chaser 

A statement in bonds that the commis- 
sioners have caused one of their number 
to sign the coupons is equivalent to a sign- 

i°g, of the coupons by all of them 450 

The affidavit of the assessor as tc the 
consent of _ taxpayers, when attached to 
and filed with such consents, held sufficient 
although It did not state on its face what 

the consent was to, or for, or about 

In a suit on town bonds, held, that de- 
fendant could not show that the bonds 
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third pei-sons have not intervened. 528 i wore delivered bXre ^y sealswe7e\ffiTed^ 

A warrant issued to resurvev land whiVh , nnA with th^ /iot^/„.:T^,!™l^_Y5^? ",™-^^,<^' 



issued to resurvey land which 
was not legally surveyed will stand as an 
original warrant of survey. I6l 

Effect of the adjustment by an agent of 
the proprietaries of Pennsylvania in 1733 of 
the claims of settlers on the west side of 
the Susquehanna within the boundaries of 
lands afterwards resurveyed as the manor 
of Springettsbury 15S 

Construction of the limitation law * of 



and with the dates and numbers in blank' 
and were sealed and filled out and nego- 
tiated before the fulfillment of the condi- 
tions, under which they were delivered 
whore the bonds recited that thev were is- 
sued under the hands and seals of the com- 
missioners 

« li H. "** ,,def ense to raiiroa'd ' aid * bonds 
that after the meeting at which the dona- 
tion was authorized, but before its formal 
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Pennsylvania of March 26, 1785 (section 3) 159 j acceptance by the company, the actio^of 

ItAILBOAD COMPANIES. 



See, also, "Carriers"; "Corporations." 

A constitutional -provision that railroad 
charters may be altered or repealed by the 
legislature at any time after their passage 
becomes a part of all subsequent charters 
and contracts (305 

Act Mo. March 24. 1868, amending the 
charter of the Louisiana & Alissouri River 
Railroad Company so as to permit an exten- 
sion of its road across and on the south 
side of the Missouri river, held valid 213 

Petition of receivers to make a car trust 
loan denied where the funds necessary for 
rolling stock and equipment can be raised 
from net earnings, though nothing is left 
for pa3Tneut of interest on the bonded debt 477 

An unexecuted decree for the sale of a 
portion of a leased railroad for the pur- 
pose of satisfying a. mortgage made prior 
to the lease is not such an eviction of the 
lessee by paramount title as to terminate 
the lease 

A lessor corporation will be required* to 
perform its stipulation to arrange, provide 
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the first meeting was"^ rescinded bv the 

town 

Interest is recoverable on 'coupons 'froiu 
the time of the demand 450 

REAL PROPERTY. 

See, also, ''Adverse Possession"; "Bounda- 
"oL* * " ^1?^ Iv '?Jectment» ; "Estates" ; 
"Grants"; "Pubhc Lands." 

An entry into possession under a recorded 
deed, claiming title to the entiretv, and ex- 
ercising acts of ownership, is a disseisin of 
[ all persons claiming title to the same land 
to the extent of the boundaries in the deed.,12S6 

An entry into possession, claiming title to 
the entirety under a deed, where the title 
turns out to be defective as to a moiety is 
a disseisin of the parties entitled to tiiat 
moiety logg 

RELEASE AND DISCHARGE* 

A release given to a debtor by a creditor 
who has been misled by his fi-audulent mis- 
representation or otlier artifice may be set 
aside in equity 4(57 
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Briglit of removal. » 

TJie act of 1861, imposing direct taxes up- 
on the states, is a revenue law, and cases 
arising under it are subject to removal un- 
der Act March 2, 1833 

A petition by persons to recover compen- 
sation for services as counsel in procuring a 
decree and settlement of claim on a crea- 
itors' bill Mid to be an independent suit m 
eauitv, and removable, under Act March 
3, 1875 396 

Tlie jurisdiction of the federal courts oyer 
national banks under Eev. St. § 629, cl. 10, 
is only concurrent with that of the state 
courts, and a suit brought against such 
bank in a state court is not subject to re- 
moval thereunder • • • • ^^" 

Wliere one of defendants is a citizen of the 
same state with plaintiffs, though the other 
defendants are citizens of another state, the 
cause is not removable under Act March 3, 
1875, § 2, as a controversy between citizens 
of different states 3So 

Time for removal. 

A case reversed by the state supreme 
court, and remanded for further proceed- 
ing, stands like a new cause, and is subject 
to removal under the act of March 3, 1875, 
passed during its pendencv 300 

Defendants are not bound to take aflSrma- 
tive action for a removal until complainants 
cause iJie case to be redocketed, of which 
they are entitled to due notice 390 

A criminal prosecution is commenced, 
within the meaning of Act March 3, 1863, 
c. 81, § 5, as soon as a warrant has been 
issued; and it is then removable 187 

Proceedings to obtain. 

No order of the state court is necessary 
to perfect the removal of a cause. ....... 384 

'ESect of rem.oval: Sn'bseciTien.t proceed- 
ings. 

An injunction will not be granted to re- 
strain a party from proceeding in the state 
court in a cause which the other party 
claims has been removed to the federal 
court 197 

SATiE. 

See, also, "Vendor and Purchaser." 

If, at the time of the sale of a horse, the 
animal is subject to a disease known to the 
seller, which he conceals, and which was 
not discoverable by the buyer with ordinary 
vigilance, the sale is fraudulent 08 

A deed of personal property, not acknowl- 
edged and recorded according to Act Md. 
1729, e. 8, is valid between the parties and 
their privies, though not accompanied by 
possession 1243 

A lease of a machine for a sum equal to 
its value, to be paid in nine months, in de- 
fault of whidi the lessor was to have the 
fight to repossess it, Jidd a conditional sale, 
find invalid against a subsequent pledgee 
without notice, where not recorded. (Code 
Iowa, § 1922.) 785 

SALVAGE. 

Riglit to salvage compensation. 

A seaman cannot have salvage for the 
boat which has brought him to land after 
the loss of his ship 1321 

Salvage compensation allowed a passen- 
ger who rendered extraordinary service to 
the vessel in distress, though he had no 
opportunity of leaving it • 176 

A passenger and members of the crew of 
a captured vessel, to whom the prize crew 
surrender her to prevent her from falling in- 



Page 
to the hands of an enemy, and who navi- 
gate her^ to port, held not entitled to salvage. 517 

Persuasions and the stand taken by a 
passenger and members of the crew of a 
captured vessel in charge of a prize crew, 
to prevent her being burned by the captors, 
hdd not sufficient to entitle them to sal- 
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The fact that towage services in extricat- 
ing a vessel from impending peril were ren- 
dered in response to a mere signal for tow- 
age will not prevent the tug from recover- ^ 
ing for salvage services ., • • «>-^' 

AVhere two vessels are in contact, causing 
mutual damage, salvors who separate them 
should receive from the one at fault salvage 

upon the total value of the two 1044 

Contracts for salvage services. 

A statement, by the master of a vessel to 
the commander of a tug asked to tow her 
out of danger, "that the ship would pay, 
is not sufficient evidence of a contract for 
payment at all events to bar a libel ^or 

salvage xWA 

Forfeiture or rednction of salvage. 

Salvage awarded to a passenger of the 
nautical profession, who had rendered ex- 
traordinary service to the vessel in peril, 
lieU should be materially reduced for his 
illegal usurpation of authority over the ves- 
sel after the services were rendered l«u 

Amount. .. 

Rules under which salvage compensauon 
is awarded stated by Marvin, District 
Judg-^ ^^^ 

Other things being equal, the ratio of the 
salvage award to the value of the property 
saved should be less when such value is 
large than when it is small 4»i 

The amount of the award should not in- 
crease with the value of the property be- 
yond such as will justify a liberal reward as 
compared with ordinary profits j-^^^** 

Greater compensation should be awarded 
for saving vessel and cargo from imminent 
peril of total loss than for saving the car- 
go alone • • • • • • • • ^^* 

A contract for payment of salvors, at all 
events where the danger is not great, and 
success is leasonably certain, should have 
little influence on the amount of the award.lOM 

One thousand dollars allowed on a total 
value of §60,000 for towing a leaking ves- 
sel from the Southwest Spit intS New York 
harbor • 52< 

Seventeen thousand dollars allowed on a 
total valuation of ?165,000 for lightening 
a stranded vessel, and towing her 70 miles, 
to Key West -^00 

Thirty-five per cent, on net value of cargo 
saved, and 45 per cent, on npt value of ma- 
terials, allowed in the case of a vessel 
wrecked on 'Florida Reef 48 

Sixty per cent, allowed for saving brass 
and other materials stripped from vessel 
after abandonment by original salvors 48 

App ortionment. 

Contracts of consortship, where reason- 
able, will be sustained; but the burden of 
proof of such a contract is upon the party 
setting it up 205 

Licensed wrecking vessels are entitled to 
be admitted to assist in the order in which 
they arrive, if farther assistance is needed: 
and later vessels, admitted after the_ ex- 
clusion of earlier arrivals, are not entitled 
to a full share -iOO 

Unlicensed vessels will be excluded from 
participating in a salvage service, sharing 
in tile award therefor only when licensed 
vessels are present which are capable of 
rendering tiie required services, and their 
services are not accepted 205 

Where the services are such that the 
vessels are unable to participate, the rule of 
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aiTidmg the award equally between the ves- 
sels and the men will be varied so as to 

give the men the larger share 203 

Bright to property or proceeds. 

Unclaimed proceeds, remaining in the 
registry many years after awarding salvage 
Avithout claim of ownership, will not be paid 
to the salvors, but will be paid into the 
treasuiT of the United States 39 

SCIRE FACIAS. 

Where plaintiff's lessor dies after judg- 
ment in ejectment, the execution may issue 
in the name of the lessee, without the neces- 
sity of a sci, fa 166 

A sd. fa. to revive a judgment is a con- 
tinuation of the original suit, and the dti- 
zenship of the parties thereto is immaterial. 166 

To a sci. fa, to revive a judgment in eject- 
ment for the term and damages, defendant 
cannot plead a conveyance by plaintiff's 
lessor subsequent to the judgment 166 

In such case a sci. fa. and a hab. fac. 
must issue in the name of the plaintiff in 
the original judgment 166 

SEAL. 

Any impression made upon sealing was or 
wafer adhering to the paper, without any 
device or words indicative of the particular 
official, is evidence of the official character 
of the individual who signs the jurat 507 



SEAMEN". 
See, also, ''Admiralty"; "Maritime Liens." 

FrotectioiL. and relief. 

Where there has been long delay in bring- 
ing suit for a short allowance, tiie burden 
will be put upon libelant of showing that 
the ship went to sea unprovided with a suffi- 
cient supply 622 

Compensation for short allowance is re- 
covered as wages, and a general form of 
pleading is sufficient to admit evidence 
of the right, where not excepted to before 
trial 622 

Tlie contract of sMpment. 

A stipulation in writing for a series of 
voyages may be terminated or varied by 
mutual consent of the master and crew, 
and a new voyage substituted by parol 
agreement 622 

Under articles for a voyage to a South 
American port, thence to a port in Europe 
and back to tlie United States, the seamen 
are discharged where the vessel proceeds 
from Em-ope to South American ports.... 622 

Misconduct of cook Jield not sufficient to 
justify his discharge, or the alternative of 
compelling him to work without wages. . . . 130 

The damage for a wrongful discharge may 
include the value of board as well ds the 
agi'eed wages for the unexpired term 646 

The seamen of a captured vessel must re- 
main with her until condemnation, but they 
are not obliged to await the issue of an ap- 
peal 1211 

The seamen who await the issue of an 
appeal at the mister's request are entitled 
to wages, as under a new contract, which, 
m the absence of evidence to the contrary, 
will be considered the same as the old con- 
tract 1211 

The payment to the supercargo of the 
proceeds of a condemned vessel after re- 
versal on appeal, except a part retained as 
a pledge that the proceeds of certain cargo 
should be exported in certain productions, 
held a restoration entitling the seamen to 
wages to the time of condemnation 1211 



Papa 

rhe vessel is not chargeable with the ex- 
penses of the cure of a seaman who con- 
tracted disease by his own vices or faults, 
and in defiance of the counsel or command 
of the officers of the vessel 636 

Conduct of master dr mate in respect to 
seamen. 

Since the proviso in Act 1850, c, 80, § 1, 
punishment by flogging on board of a whale 
ship IS illegal n 

Incompetency to perform the duties of 
the station for which an officer or seaman 
has shipped is no justification for the !n- 
fiietion of punishment 11 

Authority from a consul will not excuse 
excessive punishment of a seaman by the 
master 366 

When one of the crew of a vessel resists 
a person in authority over him while in the 
discharge of his duty, the latter may law- 
fully use sufficient force to overcome such 
resistance 139 

In actions for personal torts, courts of 
admiralty afford to seamen no remedies 
and no privileges to which they would not 
be entitled in courts of common Jaw 380 

Habitual carelessness, disobedience, or 
negligence of the seamen may be shown 
in justification or in mitigation of dam- 
ages in a libel against the master for as- 
sault; but such conduct must be pleaded. . 392 

A receipt in full for a seaman's share of 
the proceeds of a whaling voyage "in relin- 
quishment of all" claims against the ves- 
sel, owners, and master, lield not a release 
of claims for personal violence of the mas- 
ter : 11 

■Wages— Right to. 

An unlicensed- engineer cannot recover 

wages for services as engineer 711 

Seamen are entitled to wages for the full 
period of their employment in the ship's 
service for any particular voyage in which 
freight is or might be earned by the owner 737 

Where freight is earned it is not material 
that it has not been received by the master 
or owners 730 

WTiere the owner of vessel and cargo 
captured and condemned receives indemnity 
therefor from the country of the captors, 
the seamen are entitled to full wages, 
though the indemnity covered only one- 
third the loss. 730, 737 

Private contracts between shipowners 
and shippers in regard to freight cannot af- 
fect tlie seamen's right to wages 730 

The seaman has an absolute right to wa- 
ges for the iKjrtion of the voyage perform- 
ed, on the capture and condemnation of the 
vessel, and a claim therefor is barred by 
lapse of time, though the owner is subse- 
quently indemnified 737 

One half of the time during which a ves^ 
sel is lying in port is deemed to belong to 
the outward voyage, and the other half to 
the homeward voyage 737 

Three months Jield a reasonable time for 
return of seamen home from Denmark in 
the case of capture , 737 

The payment of three months' wages un- 
der Act Feb. 28, 1803, is confined to cases 
of the voluntary discharge of seamen in a 
foreign port 939 

Where the voyage was broken up without 
necessity, and such wages were not paid, 
the court decree that two-thirds be paid to 
the seamen and the other for the use of the 
United States , gs9 

-^— iRremedies for recovery. 

A lien for wages arises for services of a 
maritime character on board a boat plying 
upon the tide waters of the Hudson river. . 

The pi^aman has no lien on the vessel for 
wages while she is moored at the wharf, 
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where he has been paid up to the termina- 
tion of the voyage. 
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Seamen have a lien by the maritime law 
on the freight as well as the vessel for wa- 
ges, which is not taken away by the stat- 
ute allowing process against the vessel.. . a-i-i 

Where the charterer is to victual and 
man the vessel, seamen have a hen for 
wages on cargo shipped by him, superior to 
all other creditors • • ^^'^ 

The daim for wages takes precedence of 
bottomry bonds and all other claims, 
whetner the entirety of the fund out ot 
which they are to be paid remsuns. or a 
part of it is lost by accident or otherwise. . Tt5U 

An allegation, in an answer to^ a hbpl oy 
an engineer for wages, that claimant had 
sued libelant in another jurisdiction for 
damages for injuries to the boat, and had 
caused garnishee process to be served upon 

the master, is impertinent • t^J^ 

Bule of ascertaining rate of wages of 
seamen, where the contract is doubtful, ap- 
plied in case of an engineer on inland wa- 

suit ^^^elSo?4fth?utTr^of ^St'an'ad^ . See, also, "Admiral^^"; "AJreighgnenr; "Av- 
qSte compensation wai actually paid.... G2i eraae": "Bills of Lading" ;..:'Bottomry,^and 

Deductions: Estijignisliment, etc. 

Insubordination by a steward, who was 
an educated man, is a greater ofEense than 
that of an ordinary seaman oUP 

The expenses of medical attention on 
shore, where the seaman is removed from 
the vessel at his own request, are to be de- 
ducted from his wages, where the vessel is 
properly provided with a chest of medi- 



SHEEIFFS AND CONSTABLES. 

Page 
A sheriff is not estopped by the state- 
ment in his return of the valuation of the 
goods attached; but such return casts the 
burden on him of showing a different value bdo 

The state court has discretionary power 
to allow a sheriff to amend his return on 
attachment by reducing the stated value of 
the goods to the actual value, and its deci- 
sion is not subject to review by the federal 

circuit court .• • • • • • • '.' 

The assent of the plaintiff s attorney to 
the appointment of a receiptor on au. attadi- 
ment on mesne process will conclude the 

The consent of the creditor to the bail- 
ment to a receiptor of goods attached only 
exempts the attaching officer for losses not 
occasioned by his neglect or misfeasance. . QSb 

In a suit against an officer for official 
misfeasance plaintiff can recover only his 
actual loss arising therefrom. oo» 

SHXPPING. 
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The cost of the commitment and support 
of a seaman detained in jail under Act July 
20 1790, and the charge for a person em- 
ployed in his place, are to be deducted from 
his wages V * " ' * « ' * 

The owners of a whaler cannot set ott or 
recoup as against a mate's lay a propor- 
tion of an advance payment receipted for 
as a bonus "to perform the voyage," where 
Se mate was discharged before tiie voyage 
ended, on agreement with the master that 
he should have his lay up to the time he 
was discharged •• ; '-.iC'-i 

In a case of monthly hirings, although 
continuous, upon river boats, niisconduct 
by the seaman during one month cannot 
operate to forfeit wages earned during an- 
other month • •• '^^ 

Wages are forfeited where the seaman 
leaves the vessel in a foreign, port, and she 
sails without him, after waiting a reasona- 
hie time V'C'V" 

A seaman forfeits all wages due by leav- 
ing the vessel at a foreign port during her 
voyage, with or without leave, and not re- 
turning within a reasonable time, before 
another man is hired in his place 4< J 

The seaman cannot afterwards acquire 
a right to reinstatement and wages by 
coming clandestinely on board and remain- 
ing concealed until the vessel is at sea, and 
in such case he may be compelled to work 
his passage *' -^ 

Desertion during a substituted voyage 
will not operate as a forfeiture of wages 
earned and due under the first voyage 6^i 

The entry in the log book must be made 
on the day on which the seaman absented 
himself, to entitle the vessel owners to 
claim a forfeiture of wages for 48 hours 

absence ; ' ' : V -' *^ 

An allegation of misconduct by an engi- 
neer as cause of forfeiture of wages must 
state the particular acts of misconduct re- 
lied on, with file curcumstances of time and ^ 
place '^ 



Respondentia"; "Carriers"; "Collision ; De- 
murrage"; "Maritime Liens"; "Salvage ; 
"Seamen"; "Towage"; "Wharves." 

Pnlilic xegnlatioit. , •, ^i. 

A steam tug, regularly licensed under tne 
acts of congress, plying between porte m 
different states, is not amenable to local 
laws regulating Sunday labor • • • * • ■*'* 

The sale of a regisiered or hcensed ves- 
sel to a foreigner is not void, but the vessel 
is liable to forfeiture ..••.•• v. A ' * 2 * ' i 

The inaccurate recital of the certificate of 
registry in a bill of sale does not avoid the 
sale, but merely deprives the vessel of her 
American character • oOo 

The mere debiting of an interest m a ves- 
sel on the settlement of accounts between 
parties is not of itself a transfer of the ves- 

gel o7a 

On an information of forfeiture under 
the registration laws, where the jury ren- 
der a special verdict, the court cannot de- 
cide a question of law depending upon facts 
not found « 

Title to vessel. , , , 

The mortgagee of a vessel, before posses- 
sion delivered, is not responsible for repairs 
made by the mortgagor; nor is he entitled 
to the earnings of the vessel 

A master appointed by the American con- 
sul in a foreign port on the death of the 
master appointed by the owner may draw 
upon the owner for supplies under author- 
ity given to his predecessor • . . 58* 

The master cannot bind the owners by a 
contract made in a foreign country, except 
such as is expressly authorized, or recog- 
nized and established by general law of the „ 
country of their domicile. 10^^ 

The master has no right to sell the cargo, 
or any portion thereof, unless in case of a 
moral necessity, in order to prevent a 
greater loss to the shippers .10^3 

Perishable cargo may be sold, and the 
proceeds applied to the repairs of the vessel. 102:i 

The master has no authority to sell the 
sound portion of a cargo which may oe 
transshipped • • •.*; I V * 'n " 

The master of a vessel has a r^ht to seU 
a part of the cargo to make repairs, or to 
furnish necessaries for the completion of 
the voyage •. •'.^^^ 

The master cannot recover primage on 
freight agreed to be paid by the owners, 
where the vessel is lost, and no freight is 
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earned, though the owners recovered the 

^iij^ amount from underwriters 92 

,i.lie master has no lien on the vessel for 



his wages 



523 



Liabilities of vessels or owners. 

A vessel is not seaworthy which is not 
manned by the necessary officers and crew. 807 

Where the loss was not attribntable to 
the undermanning of a vessel, no recoverv 
can be based thereon * Sqj 

A vessel which sm-ings a leakwithin'26 
hours after leaving port, so as to compel a 
jettison of part of her cargo, where no tem- 
pestuous weather was encountered, JieM pre- 
sumptively unseaworthy when she left port 807 

Only tiiose contracts which the master 
onters into as such specifically bind the ship 
and affect It by way of lien of privilege in 
favor of the creditor , ^ 415 

The shipper has a lieu on the vessel' for 
the execution of a contract by a bill of lad- 
ing, entered into by the master, which may 
VhT^I^^^ ^I process in rem in admiralty 418 

xne tact that the vessel was let by a 
charter party or parol agreement on the con- 
dition that the hirer should have the whole 
control of her will not alter the case 418 

The owners of cargo sold to make repairs 
and furnish necessaries for the vessel have 
a personal claim therefor on the owners 
and a hen on the vessel and freight, which 
immediately attaches ' 1022 

^n^t^ ^f?^^Li^ ^^^^^^ *o^ 3- jettison "of 'a 
cargo which the master might have saved 
oy lignters lOS^ 

r..7^^hJ%^^^^P ^'^^^ ^°^ ^ ^oss by jettison " 
on tile stranding of a vessel whose master 
attempted to enter a harbor when not cer- 
tain of his location, and not compelled by 



SPECrPIO PEBFORMAKCE. 

+?i;? asrreement to convey if certain condi-^^^^ 
S^o 5?f^ complied with within a certain 
time will not be enforced where the other 
party was not bound to perform the condi- 
tions, and did not do so within the time. .1268 
raSi/"^^^^ '1 '^^.^*^ ^^ contract and the 
remedy is not reciprocal, or in which there 
if tfrin.^i «^"s'.^erable change in the value 
ot the land, equity will consider time to be 
n^aterial m the case of an agreement to con- 
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ti,T^ }^^^'}^^ ^^ ^^ owners of a vessel for 
the acts of the master is governed by the 
[^^.?^ *^e^place of their domicile, and not 
Dy that of the place where the contract 

was made or to be discharged 1022 

Under the law of Massa<;husetts, the lia- 
bility of the owners for misconduct of the 
master is limited to the value of the vessel 

and her freight .1022 

Iiimiting liability. 

^•H?^*^'' ^^ ^J^^P^ ^^^^ *^^e "^^ssel cannot be 
diseliarged of hens on givmg a bond or 
stipulation for her value on application by 
tne owners , 

In an acti9n in rem against 'the "ves's'el 
alone by a single freighter a court of ad- 
nuralty cannot order the release of the own- 
ers on giving a stipulation for value of 
vessel and freight 

But where the stipulation tendere'd 'is'su'f- 
iicient, the court will order the vessel to be 
released on giving a bond for her value 
_ I he recovery by the owner of a vess'el 
"Pxi;^ ^^ collision is limited to the value 
of the offending vessel and her freight im- 
niediately subsequent to the collision He 
nas no claim upon the insurance received 
by the owner. 

Where actual total loss o'eeurred, formal 
abandonment is not necessary to entitle the 
owners to the benefit of the limited liability 



tT.S^ ^iP^i'P^^ of the boundary line be- 
^^ifA ^^^^'^^.° ^^^ 0^0 eaiinot affect 
titles to real estate acquired bv judicial pro- 

trSrchlJi?^^!'.!.*!!"*^^'^ ohlngedr'pffo^r 

STATUTES. 

<=tJ?a Sf t^^^P^**"^ "^^ % l^^s Of another 
state by the governor and judges of the ter- 
tory of Michigan a change in one word 

Son nf" +^« *iT^^ ^^^Fl'^^'t '"^ *^e construc- 
n^l«L*^® ^^^* ■?^^^' ^^^ ^ subsequent 
adoption by a revision commission, without 
cbange, made the act as published binding. 81 
•* ^^^ exposition of the statute of a state bv 
iSn?« "^ 'I ^^ ?^°^^°^ authority in the con^ 
struefaon of such statutes by courts of other 

states 1270 

« ^^u.}^^ **^ England may be 'proVed'm the 
vi^Sf^ ^^"i"^*^ ^l P"?*^^ ^oo^'s of statutes, 
leports, and test writers, as well as bv 
the sworn testimony of experts. ... 5 



See, also. 



sinsnDAY. 

'Time." 



hnHTil ^^ «; '^ '^°''^^, *^™s. against la- 

fr^f-.'^^ Sunday, applies to corporations. . 1237 
inili^wf ^ state law providing a penalty for 
laboring on Sunday, a common carrier is not 
responsible for failure to deliver goods de- 
livered to him on Sunday «=""'* oe 
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TEKTAWCY IW COMMOW. 

One tenant in common may disseise an- 



other 



310 



Upon the death of one of two tenants in 
common of land sold by an attorney in fact, 
wbo took bonds in payment running to his 
principals jointly, the sunivor is entitied 
as against tlie executors of deceased, to 
have possession of all the bonds 

TENDER. 

^e pi-incipal of a ground rent is not a 
niSo' .^Jtbin the meaning of Act Fob. 2.5. 
I8b2m relation to legal tenders of monev. 

A tender of more than the amount due 
upon condition of receiving change and a 

tlnde? ^°^ ^" ^^ ^^ '^ ^® ^°^ ^ ^^^"-^ 
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SLAVERY. 



The vessel is forfeited where the master 

hrm,<,i,T^*'^ v'^^^j ^^^K *^o slaves were 
brought on board by the supercargo on the 

The employment of a vessel as a tender *to 
ship engaged m the slave trade will subject 
her to forfeiture though no slaves are taken 
on b6ard. , 



TERRITORIES. 



,^f'^■v^■ J^^^^^V^ ^^^ ^^^Ses of the territorv 
of Michigan had power to adopt the laws 

tive^'aVthSfg::!.!!^*!!: .^^.^^fi^?.^ff:!'f; 81 

TIME. 

See, also, "Sunday." 

Where an act is to be performed within a 
certain time, the day on which the instru- 



1064 I ment requiring it is made is to be excluded? 
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Where the last dar for doing an act falls 
Tipon Sunday, it must be performed on the 
•day preceding "" 

TOWAGE, 

The owners of a towing vessel are not 
liable as common carriers, nor are they 
subject to any higher obligation than that 
■of bailees for hire. They are not guaran- 
tors, nor are they held responsible for the 
utmost possible skill and prudence in ese- 
■cuting the service .Idiii 

Under a contract to tow "at the risk of 
the master and owners" of the tow, a tug 
Is responsible only for the exercise of or- 
dinary skill and diligence in her naviga- 
tion f ,....,.... 1344 

Under such contract the tug is not liable 
for a loss resulting from mere error of 
judgment, in the absence of gross negh- 
^ence or willful misconduct 134z 

Whether a contract stipulating for the 
exemption of the tug from proper and rea- 
sonable care and skill in navigation would 
tie lawful, Quajre •••,•• •1344 

Where the master of a boat, left by her 
tug to wait the tug's return to complete the . 
towing contract, at a place from which she 
is obUged to move for other vessels, moves 
lier to an unsafe place, the tug is not lia- 
ble for x-esulting injuries o6 

a?BiAii. 

See, also, "Appeal"; "Evidence"; "New Trial"; 
"Practice"; "Witness." 

The convenience of a party and his wit- 
nesses is an insufficient ground for the 
transfer of the cause from one place to 
another in the district for trial l-^oJ 

Written testimony to which objection 
has been made should be handed to the 
•court for inspection, without being read, for 
a determination of its admissibility 937 

Where both parties testify that a note 
appearing at the trial to have been duly 
stamped was not stamped when negotiated, 
held, that defendant was entitled to go to 
the jury on the question ,- f o41 

The couit is not bound to give an in- 
struction in the precise form and manner 
in which it is put by counsel 767 

Judgment will be given for plaintiff non 
■obstante veredicto where defendant's plea 
3s bad in substance. 1114 

TRUSTS. 

•See, also, "Executors and Administrators"; 

"Wills." 

A resulting trust arises on a conveyance 
for a consideration which is to be after- 
wards ascertained by the price at which 
the grantee may sell it • - -1303 

A resulting liust arises where a person 
takes the conveyance to himself of prop- 
erty purchased with money which he holds 
• in a fiduciary capacity 497 

A resulting trust arises where lands have 
"been purchased by one partner and paid 
for out of the funds of the partnership. . . 497 

A credit given by the grantee to the gran- 
tor of land for the proceeds of a sale by 
liim of part of the land held to amount to a 
declaration of trust *1303 

Parol evidence is admissible to show that 
the purchase made in the name of one was 
made for lie joint benefit of two, and in 
such case the grantee will be considered a 
trustee of a moiety for the other purehaser.1218 

The person entitled to the resulting trust 
3s not obliged to take the land, but may 
■elect to take the money 49? 
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When a trust is created, the legal effect 
of which is declared by the law, the court 
is bound to presume that the intent of the 
testator was in conformity with it 175 

Equity will not raise a use by implica- 
tion for a person who by law cannot hold 
it : 497 

The paity who alleges a trust has the 
burden of establishing it. 1303 

A trustee who was a creditor before the 
trust arose may pursue the same legal rem- 
edies for enforcement of his debt which 
would have been otherwise available 1303 

An equity vested in an agent for certain 
purposes, the fee being in another, cannot 
be sold by attachment against him 550 

Public lands, purchased at an auction 
sale by an agent of an association of in- 
dividuals, cannot be sold on an attachment 
against him; and an assignment by him of 
certificates of patent to the purchaser on 
the sale under the attachment is invalid. . 550 

An individual having an interest in cer- 
tain real estate held by a trustee must be 
presumed to know the nature of his titie 
and the acts of the trustee', and on a sale 
by the trustee cannot claim to be an inno- 
cent purchaser without notice 530 

A trustee, by an instrument intending to 
convey a complete titie in the thing, may 
convey his individual interest, though the 
instrument is inoperative as to his cestuis 
que trustent 568 

Where the identity of a trust fund con- 
verted by the trustee can be traced, the 
cestui que trust may elect to take it, though 
it has greatiy increased in value 550, 568 

A bill praying for specific relief may be 
considered as an election 568 

If a trustee, executor, or agent buy in 
debts due by his cestui que trust, testator, 
or principal for less than their nominal 
amount, the benefit arising therefrom be- 
longs to the person for whom he acted. . .1303 

The profit gained by the trustee on a sale 
of property held by him in trust belongs 
to the cestui que trust, and the trustee can- 
not so purchase or hold the property as to 
release the claim of the cestui que trust to 
compel him to account. 1303 

A purchase made by a trustee is voidable 
"at the election of the cestui que trust only 
if he disaffirms it within a reasonable time 
after notice thereof , 1303 

Length of time affords no presumption 
of an acquiescence in a purchase by a trus- 
tee of property held by him in trust, unless 
it appears that the cestui que trust had no- 
tice that the trustee had become the pur- 
chaser 1303 

There is no principle of equity which will 
invalidate the title of a trustee to land 
which the law has taken out of his hands, 
and which he has purchased- from one ap- 
pointed to sell it 1303 

Where the equity of each party is equal, 
the court will not deprive one party of the 
advantage he may have gained by obtain- 
ing a legal estate in property which was 
promised as a security for a debt due to 
each , 497 

Trustees are in equity entitied to com- 
missions allowed to executors by statute. 1309 



USURY". 

The prohibition against receiving "any 
greater sum or value" for the loan or use 
of money than that prescribed (Code Or. 
§ 755) applies to a receipt at any time for 
or on account of such loan or use 745 

The defense of usury can be pleaded so 
long as any part of the principal debt re- 
mains unpaid 1286 
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See, also, "Bankraptey" ; "Fraudulent Con- 
veyances"; "Grant"; "Sale"; "Specific 
Performance," 

A vendee who enters into possession un- 
der the vendor cannot dispute the latter's 
title unless he yields up possession 695 

An outstanding title, purchased by the 
vendee, will inure to the benefit of the ven- 
dor, who can be compelled to refund only 
the amount paid thereior «... 695 

The vendor has a lien for the purchase 
price as against purchasers from his vendee 
with notice 695 

One who purchases land with knowledge 
of defects in the vendor's title stands in the 
same position as his vendor, with respect to 
the latter's grantor 362 

One who purchases land with knowledge 
that the title is defective, relying upon his 
vendor's warranty and promise to have the 
defect cured, cannot ask a rescission of the 
contract upon the ground of such defect. . 361 

The failure of the recording ofiieer to re- 
cord a deed will not affect the right of the 
grantee who has properly filed it for rec- 
ord 919 

Notice to plaintiff's attorney in attach- 
ment nroceedings of an unrecorded deed of 
the land attached operates as notice to 
plaintiff 919 

A clause in a deed from a stranger to the 
title is not notice to purchasers "919 

W.AB.. 

See, also, "Prize." 

A contract between a resident of a state 
in insurrection and a loyal state is void 
where made without license or authority 
from the government 501 

A declaration of war, or the commence- 
ment of actual hostilities between two 
states, ipso facto dissolves the partnership 
relation existing between citizens of the 
hostile states 809 

A citizen of a seceding state, who adheres 
to the Union cause, and retires within the 
Federal lines, and remains there during the 
Rebellion, though he intends to return aft- 
er hostilities cease, continues to be a citizen 
of the United States 809 

A partnership between citizens of an in- 
surgent state, one of which continues a loy- 
al citizen, and saves his citizenship by re- 
tiring within the Federal lines, is ipso 
facto dissolved, and an agreement that the 
partnership continue is void as against pub- 
lic policy 809 

The sequestration acts of the Confederate 
States, and all acts under them injurious to 
citizens of Union-adhering states, are null 
and void 217 

Stock in a southern corporation owned by 
loyal citizens, and sequestrated by a federal 
court, and sold to citizens of the state, does 
not pass by such proceedings 216 

A stockholder in a corporation of a south- 
ern state, being a loyal citizen, whose stock 
is sequestered, may sue in equity to have 
canceled certificates issued to the purchas- 
er on a sale in the sequestration proceed- 
ings 217 

Under the confiscation act of July 17, 
1862, no interest in land could be forfeited 
which would extend beyond the life of the 
offender 689 

A decree condemning as forfeited an es- 
tate for the life of the owner does not im- 
mediately cast the entire beneficial estate 
in the property upon his children, so as to 
make them, while he is still living, his heirs 689 

The heirs apparent or presumptive of one 
whose estate in land has been condemned 
under the confiscation act have no interest 
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which they can protect from forfeiture or 

encumbrance *689' 

The courts will be governed by the deci- 
sion of the political department of the gov- 
ernment in determining when the Civil 
War ended* 501_ 

WASTE. 

Act Me. March 15, 1821, c. 35, § 2, pun- 
ishing waste by a tenant in common by 
treble damages, does not apply where the 
tiiie is held adversely 12S6'- 

WHABVES. 

A wharfinger, having a lien for wharfage 
on a vessel under arrest on legal process, 
cannot enforce his lien by detention of the 
vessel, but must apply to the court for its 
allowance 424^ 

WIIiLS. 

See, also, "Descent and Distribution"; "Ex- 
ecutors and Administrators"; "Trusts." 

A will not required by law to be sealed ia 
good without a seal 540' 

The will of a feme covert, under a power 
reserved in a postnuptial settlement, must 
be proved in uie courts of probate of the 
country of her residence before it can be 
acted upon elsewhere 600* 

A devise for the purpose of establishing 
a female school, not subject to denomina- 
tional control, is not within the prohibition 
of devises to religious or ecclesiastical cor- 
porations, or for their use, or for the pur- 
pose of being given or appropriated to chari- 
table uses. (Code Ga. 1857, art 55, p. 
302.) 362- 

Under a direction to the executor to sell 
lands, and to pay over the proceeds after 
nayment of debts, expenses, etc., to trustees 
for a charitable use, he may make a valid 
sale, though the devise is invalid under the 
laws of the state 362; 

Under a devise of real estate to an execu- 
tor and trustee, in trust to sell and convey 
it, and distribute the proceeds, the executor, 
under 1 Rev. St. N. Y. 728, § 55, takes no 
estate in the land, but it descends to the 
heirs at law, subject to the execution of the 
power in trust 175- 

WITNESS. 

See, also, "Bankruptcy"; "Costs"; "Deposi- 
tion"; ^'Trial." 

A colored man held not a competent wit- 
ness for or against a white man 72T 

In a joint action of trespass against two 
defendants, if they plead severally, they 
may be mutually examined as witnesses for 
each other 690' 

In a libel against a vessel on a contract 
of affreightment by the shipper, the master 
is not a competent witness for the owners, 
without a release, but a release from some 
of the part owners is sufficient 410, 412: 

The principal obligor, having confessed 
judgment, and having been released by the 
surety from the costs of the suit against 
him, is a competent witness for him to prove 
usury 122 

In the case of the death of a claimant in 
admiralty who has given a stipulation to 
answer judgment, where the answer is filed 
by his administrator, the same rule as to 
the exclusion of parties in interest as wit- 
nesses ^ev. St. § 858) applies as in case of 
a common-law action brought against an 
administrator 90S 

But the court may permit a party to testi- 
iy when it appears that justice demands it. 90& 
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A. person who is interested cannot be com- 
■pelled to testify against his interest .1348 

A witness residing in Virginia cannot pe 
compelled, by attachment, to attend the cir- 
cuit court of the District of Columbia, in a 
criminal cause 864 

Before a witness can be punished for eon- 
tempt in refusing to answer a question put 
to him, on examination de bene esse, before 
a commissioner, or a subpoena duces te- 
cum, as a witness in a suit pending in 
another district, it must be shown that the 
commissioner has jurisdiction, and that the 
matter was material and relevant "2 

Before a subpoena can issue in such case, 
evidence must be given before the commis- 
sioner showing the case to be one in which 
a de bene esse examination can be had. . . <2 

Witnesses who attended in response to a 
summons, though served by a private per- 
son, are entitled to their fees 12^4 

The complainant, who produces defend- 
ant as a witness, must accept the whole of 
his testimony 1210 
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A summons in a common-law action in 
the federal circuit court in New York must 
be signed by the clerk, and be under the 
seal of the court, notwithstanding Rev. St. 
§ 911 71 

The process of the federal courts must be 
served in the manner prescribed by the 
state law. The federal court has no pow- 
er to substitute any other mode. (Act June 
1, 1872.) 2o4 

Act Mass. 1797, c. 50, prescribing the 
modes of serving process, does not apply to • 
the case of defendant, a former inhabitant, 
who has changed his actual domicile before 
suit brought 609 

Service of process upon the mayor-elect 
of a city, before acceptance or qualifica- 
tion, is not a valid service of process in a 
suit against tiie city 254 

Defendant cannot call upon the marshal 
to return a writ of hab. f ac. poss., although 
plaintiff may do so 101 
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